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Case ISTo. 10,1S1. 

The NEREUS. 

[3 Ben. 238.] 1. 

District Court, S. D. New York. May, 1869. 

Collision in East River— Steamer and Schooner 
— ^RuxNixG OUT Tack. 

1. Where a schooner was beating through the 
East river, and went about withbut observing 
the approach of a large propeller, and she might 
have gone farther on before going about, and, 
after running about four lengths on such new 
tack, she struck the side of the propeller, 32 
feet from the stern, with her bowstrip, head on, 
her master having done nothing, after she went 
about, to avoid the blow, and the propeller, 
which was going 8 or 9 knots an hour, having 
neither slowed nor stopped nor sheered: Edd, 
that the schooner was in fault in coming about 
witiiout heeding the propeller, and when she 
could have kept on some distance farther. 

2. She might have slacked up in the wind till 
the propeller got by, or have fallen ofE when on 
her new tack. 

3. If the propeller had slowed or stopped, she 
would probably have struck the schooner, and 
that she had not time to sheer, and was not in 
fault. 

[Cited in The Iron Chief, 53 Fed. 511.] 

In admiralty- 
Piper & Foster, for libellants. 
R. D. Benedict for claimants. 

BLATOHFOED, District Judge. This Is a 
libel for a collision •which occurred about 11 
o'clock, a. m., on the 24th of November, 1865, 
between the schooner Connecticut and the 
steam propeller Nereus, in the East river, ofiE 
Twentieth street in the city of New York. 
The schooner was bound from Elizabethport, 
New Jersey, to Bridgeport, Connecticut, and 
was beating up the East river, against a 
strong breeze from the north northeast, the 
tide being strong flood. The Nereus was a 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
ISfsd.cas. — 1 



large steam propeller, bound in the same di- 
rection with the schooner. The schooner, 
while on her starboard tack, approached near 
the New York shore, and came about to her 
port tack, and her sails filled, and. she gath- 
ered way on her port tack, and had proceeded 
a distance of from two to four of her lengths 
on that tack, when her bowsprit struck the 
port side of the Nereus tt a point 32 feet for- 
ward ,of the stern-post of the latter. The ef- 
fect of the collision was to break the bow- 
sprit of the schooner, and start her foremast 
and bring down her mainmast, and do other 
damage. The Nereus had not, before the col- 
lision, slackened her speed, or stopped, or 
changed her course. The defence on the part 
of the Nereus is, that the schooner came 
about to her port tack prematurely and negli- 
gently, and before she had run out her star- 
board tack as far as, in view of the approach 
of the Nereus, she should have done, and 
that, if she had held her starboard tack but a 
very short time longer, or, even if, after get- 
ting under way on her port tack, she had, on 
the approach of the Nereus, luffed up into the 
wind and held her jib away, the Nereus 
would have passed without colliding; and 
the fact that the Nereus was going at a speed 
of from 8 to 9 knots an hour, and would have 
passed over the 32 feet necessary to clear the 
schooner in less than 2 seconds, is urged to 
show that, under the circumstances, the 
schooner is wholly responsible for the colli- 
sion. I think this defence is made out. 
Hays, the master of the schooner, who was 
at her wheel, testifies, that he did not see 
the Nereus until after he had got about upon 
his port tack, and that then he saw her under 
his boom, ahead of him. He had his fore- 
sail, mainsail and jib set He says that he 
had gone not more than four lengths of his 
vessel on that tack before the collision took 
place. Tumey, the mate of the schooner, who 
was forward on her deck, says that he did 
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not see the Nereus until she was from 20 to 
23 rods off, but that he saw her before the 
schooner's helm was put up to go about, and 
before he let go the jib to go about, and that 
he saw her over the port side of the schooner. 
The schooner kept her course, on her new 
tack, without changing, up to the moment 
of collision, and made no attempt to luff or 
to pass under the steamer's stern. The mas- 
ter of the schooner attempts to excuse his not 
luffing, by saying that he had not way enough 
on his vessel. But, in any aspect, the schoon- 
er was in fault. It is clear that she went 
about without paying any heed to the Nereus, 
and, on the evidence, I am satisfied that she 
could have gone a sufficient distance further 
on her starboard tack to have enabled the 
Nereus to pass through the 32 feet in ques- 
tion, and that it was negligence in her not to 
do so. If she had suflacient steerage way 
on, upon her port tack, to either luff into the 
wind, or let her sheets go and fall off, it 
was her duty to have attempted to do so. If 
she had not sufficient steerage way to do so, 
as is claimed by her master, it was because 
she came about negligently, without paying 
any attention to the Nereus. On the testi- 
mony of Turney, her mate, there was no 
difficulty, after he discovered the Nereus, in 
letting the schooner shake In the wind, until 
the Nereus should have time to pass. I see 
no fault in the Nereus. If she had slackened 
her speed, or stopped her engine and re- 
versed, when the schooner came about, she 
would undoubtedly have struck the schooner 
square on her starboard side, and probably 
have sunk her; and there was no time for her 
to sheer in either direction with any chance 
of advantage, with the strong flood tide that 
was running. 

There must be a decree dismissing the libel, 
with costs. 



NESBIT (HOWE v.). See Case No. 6,770. 



Case No. 10,123. 

N. E. SCREW CO. V. SLOAN. 
[See Case No. 10,158.] 

Case Wo. 10,123. 

NESMITH et al. v. CALVERT et al. 

[1 Woodb. & M. 34; 2 Eobb, Pat. Cas. 311; 17 
Hunt Mer. Mag. SOS.] i 

Circuit Court, D Massachusetts. OcL Term, 
1845. 

JamsDiCTiON— CiTizESSHip OP Possible and Nec- 
essary Dependants— Speoipio Performanob op 
Contract to Convey a Patent — "Sdit CJnder 
THE Latvs op the United States" — Injunc- 
tion— Evidence, 

1. Where a bill in equity alleged, that one of 
several -defendants contracted to transfer a pat- 



1 [Reported by Charles L. Woodbury, Esq., 
and George Minot. Esq. 17 Hunt. Mer. Mag. 
77, contains only a partial report.] 



ent (not then obtained) for a machine, and that 
after it was obtained he refused so to do; and 
that the other defendants, knowing these facts, 
bought machines of him; held, that as the suit 
could be maintained against him alone, the fact 
that some of the other defendants were citizens 
of the same state with the plaintiffs, was not 
fatal to the jurisdiction. 
[Cited in Vail v. Hammond, 60 Conn. 384, 22 
Atl. 957.] 

2. A bill in equity to enforce a specific per- 
formance of a contract to convey a patent, is 
not "a case arising under the laws of the Unit- 
ed States" as to patents, so as alone to give ju- 
risdiction to its courts. 

[Cited in Fuller & Johnson Manuf 'g Co. v. 
Bartlett, 68 Wis. 79, 31 N. W. 749.] 

3. But an objection on that account, or on ac- 
count of the residence of the parties, should be 
taken before the pleadings are closed, and the 
evidence published. Semble. 

4. If the bill prays for an injunction against 
the use of a patent, the question as to the issu- 
ing of that may come within the above laws of 
the United States. 

5. A contract may be made to convey a fu- 
ture invention, as well as a past one, and for 
any improvemenl^ or maturing of a past one. 
Allegations in bills need not set out all the facts, 
in detail, which are to be proved; but if they 
do not, they must contain general statements, 
under which the details proved are pertinent. 

[Cited in Fullei & Johnson Manuf'g Co. v. 
Bartlett, 68 Wis. 80, 31 N. W. 749; Somer- 
by V. Buntin, 118 Mass. 287; Vail v. Ham- 
mond, 60 Conn. 384. 22 Atl. 957.] 

6. A deed, or other documentary exhibit, may 
be put in after the evidence is published. 

[7. Cited in Groton Sav. Bank v. Batty, 30 N. 
J. Bq. 126, to the point that in a bill seeking 
to set aside a deed for fraud a general charge 
or statement of the matter of fact is sufficient, 
and that it is not necessary to charge minutely 
all the circumstances which may conduce to 
prove the general charge, for these are properly 
matters of evidence, which need not be charged 
in order to let liem in as proof.] 

This was a bill la equity, complaining that, 
about the loth of February, 1841, Francis A. 
Calvert had invented a machine for picking 
and cleaning wool and cotton, and was then 
contemplating to make improvements there- 
on, and was preparing to take out letters 
patent for the machine and improvements. 
That the plaintiffs [John Nesmith and oth- 
ers], with Royal Southwiek and William W. 
Calvert, being engaged in the woolen man- 
ufacture, and knowing the facts aforesaid, 
and the skill and ingenuity of said Francis, 
agreed with him that he should go on and 
mature and perfect his invention and im- 
provements, and take out letters patent 
therefor, and assign and transfer the same 
to them, so far as they related to the subject 
of cleaning or burring wool. That about the 
loth of February aforesaid, Francis A. Cal- 
vert proceeded to execute a deed to them, 
which was recorded in the patent office of the 
United States on the 2oth of that month, sell- 
ing and assigning to them the exclusive right 
of using said machine and improvements for 
the purpose last mentioned, and covenanted 
that he would use due diligence in maturing 
said invention and taking out letters patent 
therefor, and would assign the same, when 
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procured, to them, so far as regards "wool, 
and would assign them to no other persons. 
That William W. Calvert in the same year 
conveyed' his interest in the subject-matter 
to the complainants, and said Southwick his 
interest to William 0. Appleton, who in Sep- 
tember, 1843, transferred it to the complain- 
ants; that they thus became entitled, to the 
exclusive use of F. A, Calvert's inventions, 
so far as respects the cleaning of wool; and 
that P. A. Calvert then proceeded to mature 
his improvement, and about 25th November, 
18il, applied for letters patent; and they 
were then given to him in due form. The bill 
then avers, that about the third day of June, 
1843, R A. Calvert obtained other letters 
patent [No. 3,120], for additional improve- 
ments in cleaning cotton and wool; that the 
improvements, described in the two letters 
patent, are those contemplated and referred 
to in F. A- Calvert's deed to the complain- 
ants, and are embraced in its grants and 
covenants, and the complainants are entitled 
to transfers of them, so far as they relate to 
the latter subject; that the complainants 
hoped said Francis would assign them; but 
on the contrary, he has combined with the 
defendants and others, and utterly rejects 
and refuses to comply with his agreements, 
covenants and grants, and to transfer to 
them so much of them as concern wool, and 
has used, and allowed others to use them, and 
sold the same to the other defendants, and 
has derived great advantage therefrom. 
The bill then proceeds to pray for answers 
to certain interrogatories, and that F. A. Cal- 
vert may be required to perform specifically 
his agreements, and to transfer to them the 
patents aforesaid, so far as they relate to the 
cleaning of wool. And that an account may 
be taken of the machines made by him and 
the other defendants; and that they be re- 
strained from the further use of said patents 
for the purposes before named. 

The joint and several answer of the de- 
fendants admits, on the part of F. A. Cal- 
vert, his inventions, and an agreement for 
the conveyance of the right to use the first 
one for cleaning wool, to the persons named 
in the bill, and to mature the same; but de- 
nies that the agreement extended to the im- 
provement contained in the second patent, 
or that the last improvement was contemplat- 
ed in that agreement. He further denies any 
use of the machine invented in 1841, by him- 
self, or others under him, for cleaning wool, 
except by way of experiment The answer 
further avers, that after maturing his first 
patent, February 15, 1841, he did, on the 14th 
of October, 1841, convey to the complainants 
his said invention, and the letters patent 
about to be obtained for it; and received 
$1000 instead of the one fourth part of the 
income reserved in the former deed, and said 
F. A. Calvert is now, and always has been 
ready to make any other deed desired, of 
said first-named patent; but the same has 
never been requested as to either patent. 



The answer moreover, throughout^ denies 
any connection between the two patents, or 
any contemplation of the second one when 
the agreement was made and the first patent 
taken out, or any profit from either beyond 
an indemnity for expense, or any right in the 
complainants to any interest whatever in the 
last patent. The interrogatories are an- 
swered at length, and the other defendants 
profess to be either ignorant of the matters 
concerned generally, or admit or deny to the 
extent to which F. A. Calvert does. They, 
however, deny that they have made, or are 
making for F. A. Calvert, several of the 
machines included in the last patent Some 
minor matters are stated in the answer, 
which need not be detailed here, but will be 
referred to, so far as material, in the opinion, 
of the court, as also will be the evidence of- 
fered that has a bearing on the essential 
points in the case. 

Warren & Kand, for complainants. 
Giles & Dexter, for respondents. 

WOODBURY, Circuit Justice. There is 
a preliminary objection to the jurisdiction of 
this coiui: in the present ease, which must 
first bs considered. It was not made till the 
argument, after the pleadings to the merits, 
and after the evidence was taken and pub- 
lished. The ground of it is, that the matter 
in dispute does not arise out of or under the 
patent law itseLE, but under a contract to 
transfer a patent I am inclined to think 
this objection is well founded in respect to 
the subject-matter, as our jurisdiction is ex- 
tended in this class of cases so far as re- 
gards the subject-matter only to "all actions, 
suits, controversies, and cases, arising under 
any law of the United States, granting or 
confirming to inventors the exclusive right to 
their inventions or discoveries," &e. Act July 
4, 1836, § 17 (5 Stat 124). The present action 
or contTOversy arises rather under a contract 
concerning a patent afterwards to be obtain- 
ed, than under the patent law itself. But 
the objection, if good against the jurisdiction 
of this court, merely on account of the sub- 
ject-matter, does not impair it over Francis 
A. Calvert personally, as he belongs to a 
different state from the complainants; and 
his interests are several, and capable of be- 
ing severed from those of the other respond- 
ents. The bill then, as against him, both 
on principle and precedent, gives the court 
jurisdiction by his residence, even if it does 
not by its subject Ward v. Arredondo [Case 
No. 17,148]. See Shute v. Davies [Id. 12,828]; 
Cameron v. McEoberts, 3 Wheat [16 U. S.] 
591; Strawbridge v. Curtiss, 3 Craneh [7 
U. S.] 267. The same reasoning authorizes 
it to be sustained as against Gay, who be« 
longs to New Hampshire. But the objection 
is probably made too late to operate in favor 
of any of the respondents, as it was not stat- 
ed till after answers were put ifi to the merits, 
replications filed, and the evidence published. 
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See D'Wolf y. Rabaud, 1 Pet. [26 U. S.] 476 
498; Wood v. Mann [Case No. 17,952]; Har- 
rison V. TJrann [Id. 6,146]; Briggs v. French 
[Id. 1,871]; SkiUem's Ex'rs v. May's Ex'rs, 
6 Oranch [10 U. S.] 267. THere seems, also, 
so far as regards the prayer for an injunction 
against the iise of the patents, to be one 
ground of jurisdiction given over all the re- 
spondents on account of the subject-matter. 
Under these considerations, the preliminary 
objection to our jurisdiction must be overruled. 

The next inquiry is, whether the complain- 
ants have made out a case justifying an in- 
terference to compel a specific performance, 
or an account, or to issue an injunction such 
as is prayed for. This depends upon the true 
intent of the original contract between the 
parties. The chief inquiry is, was that in- 
tended to include any thing not actually em- 
braced in the first patent? This is resolved 
into two subordinate inquiries, ramifications 
of that. One is, did _ that contract by its 
terms, in their proper extent and meaning, 
look beyond the first patent, and thus mean 
to include more? And the next is, if not so, 
did it include more than was in the patent in 
consequence of some further improvement 
being known and contemplated at the time 
of the first patent, which was not inserted in 
it, though covered by the contract; being 
withheld as not matured and being suppress- 
ed, and afterwards introduced into the sec- 
ond patent? In either of those events, the 
complainants are entitled to the benefit of 
the improvement, and it ought, under the con- 
tract, to be conveyed to them; but not other- 
wise. The clauses in the original agreement, 
relied on to sustain the view, that all im- 
provements, then or afterwards to be made 
by F. A. Calvert, in machines for burring 
wool, were to be conveyed to the complain- 
ants and no other persons, are these. He 
sells to them the exclusive right to clean wool, 
&e. "upon the machines invented or improv- 
ed by" him, and "for which improvements I 
am now preparing to obtain letters patent 
of the United States." He then covenants 
to "use all due diligence and effort to mature 
my said inventions and improvements for 
cleaning wool, as soon as possible," and to 
take out letters patent therefor, and assign 
the same for cleaning wool to the complain- 
ants and to no other persons. 

To bear on the construction of this instru- 
ment, it is further proved or admitted, that 
the complainants were manufacturers of 
woolens, and anxious to obtain possession 
and control of all the inventions for cleaning 
wool; that the said F. A, Calvert was an 
ingenious mechanic, and supposed to be mak- 
ing and able to make great improvements in 
the machinery for that purpose; that by an 
agreement made at the same time with that 
referred to, he was to receive one fourth of 
the profits from the use of all said improve- 
ments by the complainants; and that after- 
wards, on the 14th of October, 1841, he trans- 
feiTed that one fom*th to them for the gross 



sum of $1000, using language still stronger 
than in the first deed, and illustrative of it. 
In this last conveyance, after describing it 
as transferring his right under tha original 
agreement, he adds, "Also my right to a 
certain improvement in burring wool," "to 
have and to hold" the same, as "described in 
his specification and caveat, and all my right 
and claim of whatever nature, under or by 
virtue of said agreement, and all my im-^ 
provements in machines for burring wool, 
and all my right to any letters patent which 
may be obtained for the same." But the re- 
spondent, F. A. Calvert, denies, that either 
by the first or second deed any intention ex~ 
isted to convey any improvements he might 
make, except those then contemplated, and 
afterwards patented in November, 1841. The- 
natural import of the language in the first 
deed certainly accords with this, rather than 
a more extended engagement, such as the- 
complainants infer more particularly from 
the last deed, looking to all improvements 
on this subject made by him in all future 
time. The attendant circumstances of the 
parties and the subject-matter, so far as 
bearing on the construction of the agreement 
in the first deed, would not necessarily en- 
large the construction to this extent. They 
are all consistent with the idea that im- 
provements then thought of or started were 
the only subject-matter then contemplated to- 
be transferred. Had the parties contem- 
plated more, and wished to cover all im- 
provements ever made at any future time by 
F. A. Calvert, explicit language to that ef- 
fect would be likely to have been selected, 
as it would have been equally easy and more 
natural. Iggulden v. May, 7 East, 237, 241. 
But in the second deed by F. A. Calvert to 
the plaintiff, it is equally true there are some 
expressions that will bear a wider meaning, 
and they may have been introduced to cover 
what was doubtful in the first deed, and in 
consequence of a change in the considera- 
tion paid to F. A, Calvert, being, perhaps, 
deemed more advantageous to him; as it was 
a gross sum at once, instead of a share in 
remote and uncertain profits. Hence, after 
referring to the first improvements and the 
agreement in relation to them, he adds, as a 
part of the subject-matter conveyed m the 
second deed, what is susceptible of a con- 
struction much broader, viz.: "All my im- 
provements in machines for burring wool, 
and' all my right to any letters patent which 
may be obtained for the same." This lan- 
guage mighty without any very strained in- 
terpretation, be extended to future improve- 
ments, as well as those already made, or to 
a second as well as first patent for them| 
and especially when it is recollected, that 
the complainants were desiring to purchase- 
from F. A. Calvert and others all the ma- 
chines, which might be useful in relation to . 
this subject-matter: that F. A. Calvert was 
in embarrassed circumstances, and the com- 
plainants relieved him by the advances made - 
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in October, wlieii the second deed was ese- 
■cuted; and that such engagements for the 
real benefit of Inventors as well as the pub- 
lic, ought to be viewed literally when they 
tend to enable the inventors to continue their 
■efforts, and eventually contribute to the pub- 
lic means and instruments for advancing use- 
■ful industry and the arts. ■ 

But it is not necessary to form a decisive 
•opinion on this point of the case, as I am 
satisfied on the other point that the balance 
•of the testimony is in favor of the fact, that 
F. A. Calvert, before maturing his improve- 
ments and taking out his patent in 1841, had 
in contemplation, and had considered the fur- 
ther improvement patented in 1843. It would 
■seem, however, that either, because he feared 
infringing Crane's rights, or had not time to 
finish the improvement in 1841, or entertain- 
-ed doubts of its superiority, or wished to 
resei-ve it for himself, he toolr out the patent 
■of 1841, without including the same in it. It 
is not averred, nor is it necessary to infer, 
that he did this fraudulently. But that the 
principle of it had occurred to him in 1841, 
and had been in some degree tested, is quite 
"Clear, notwithstanding his denial, if we credit 
the testimony of William W. Calvert his 
brother, and of Mr. Crane. It is true, that 
"William W. Calvert, though a brother, was a 
rival, and once had interests and feelings op- 
posed to Francis A. Calvert. But he has no 
such interests at this time. So Crane was 
once interested In the patent But neither of 
them seem now to be incompetent; and their 
manner of testifying is distinct and credible. 
Indeed, besides Crane's denial of any interest 
in it himself, the complainants offer now to 
show by a deed, that he had parted with all 
he possessed before giving his deposition, and 
put that in now as a documentary exhibit, 
though the evidence has been published. 2 
Daniell, Ch. Prac. (Perk, E3d.) 1025. These 
witnesses testify to facts, which show dis- 
tinctly, that the differences between the first 
patent, in November, 1841, and the second 
one in June, 1843, consisted chiefly in this — 
that the first had the angular tooth guard; 
and the latter dispensed with it, by using a 
receiver beneath, and bringing the saw cylin- 
der nearer to the fine-toothed comb cylinder. 
Crane swears, that as early as the spring of 
1841, Francis A. Calvert said the machine 
"could work without it," that is, without the 
angular tooth guard. And whenever he said 
that, a caution was given to him that he * 
might then encroach on Crane's and William 
W. Calvert's patent, which seemed to deter 
him from then maturing such a change. 
Again, as to the angular tooth guard. Crane 
says, "I don't recollect that he said what he 
should use as a substitute, but he said he 
could do without It." The idea then had 
occurred to him, and the matter had been dis- 
cussed, before his contracts with the com- 
plainants. William W. Calvert testifies, ttiat 
the angular tooth guard could be dispensed 
"With by bringing tlie cylinders nearer togeth- 
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er and using a receiver, and such was the 
course of experiments tried in April, 1842, 
by his brother and himself. This was the 
second step in relation to the subject,— a 
series of experiments testing what he had 
thought of and talked of previous to hi» con- 
veyances. He seems to have been deterred 
from resorting to this change in the spring 
of 1841, for some reason or other, and prob- 
ably in part from threats of Crane that it 
would encroach on his rights; but that it was 
contemplated can hardly admit of doubt on 
examining the evidence. When he after- 
wards, in 1842, proceeded to develope this idea 
in a machine, he seems to have been conscious 
that it did not differ materially in principle 
from what he had patented in 1841, and 
should have been included in that; and hence 
he proposed to the complainants to buy back 
from them the 'patent of that year. The 
change was rather a further progress in the 
same machine, than inventing a new one; 
was maturing its form without Introducing 
any new principle— was merely withdrawing 
the angular tooth, and substituting for it the 
receiver, and a nearer position of the saw 
cylinder to the fine-tooth comb cylinder. He 
told Crane that the machine would work 
without the angular teeth, before he obtained 
his first patent; and his brother came to that 
same conclusion with him; but the precise 
substitute, if any, or the change throughout, 
which he had In his mind, was not developed 
to them in detail, if it was matured, till 1842. 
But it being admitted, that in the winter of 

1841 he had not matured any part of his in- 
vention—that his plans were but partially ex- 
plained to any one— that the plaintiffs then, 
in advance of their completion and a patent, 
bought and he conveyed all of his improve- 
ments, such as they would be when matured 
— It was a natural form and design of the 
contract to reach every thing then in embryo 
in his mind on this subject; and after such a 
contract, It is equitable and just that it 
should pass the perfection or progress at any 
future day of any improvement in these ma- 
chines, which he had thought of in 1841, and 
should at some future day complete. Under 
these circumstances, as the improvement in 

1842 of what was patented in 1841, is proved 
in point of fact to have been only a further 
development of ideas entertained in 1841 on 
the same subject, we see no just reason why 
it should not be considered as assigned and 
granted to the complainants as was stipu- 
lated to be done in February as well as Oc- 
tober, 1841, in terms covering at least all 
improvements he had then contrived. 

It is hardly necessary to go much into va- 
rious other points pressed by the counsel on 
the one side or the other. The bill distinctly 
avers that the improvements patented in 

1843 were contemplated by said Francis A- 
Calvert in 1841, and hence the proof on this 
point is admissible, and the probata thus 
correspond, as they should, with the allegata. 
Story, Eq. PI. § 264; The Ohusan [Case No» 
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2,7173; 18 "Ves. 312. I do not by this remark 
mean to be understood as expressing an opin- 
ion, that no evidence can be put in which is 
not alleged or specifically described in the 
bill; but there must be in the bill allega- 
tions broad enough to cover any evidence of- 
. fered, before it becomes admissible. After 
that, confessions, or declarations, or docu- 
ments, or cumulative facts are admissible to 
support any general allegations to which 
they apply; and such general allegations are 
alone often sufficient to render the introduc- 
tion of such evidence proper. Smith v. Burn- 
ham [Case No. 13,018]; Jenkins v. Eldredge 
Lid. 7,2GG]. Nor is it necessary to examine in 
detail' another question which the coimsel 
have discussed,— whether a demand should 
be made for a conveyance of the patent of 1841 
or 1843, before Francis A. Calvert is bound to 
convey them. For in all views of the deed and 
the testimony, he must be considered as hav- 
ing covenanted imconditionally to transfer 
them when obtained. He has long since 
received the consideration for doing it, and 
he now refuses absolutely to assign or grant 
the use of the last patent of 1843, which is a 
neglect of duty and violation of his contract 
sufficient to sustain the bill. Believing, for 
the reasons assigned, that he is bound to do 
it, so far as regards its use for cleaning 
wool, I think the prayers in the bill against 
F. A. Calvert ought to be granted; and the 
use of both patents for that purpose be as- 
signed to the complainants,— conferring on 
them an exclusive license to use both in that 
way, and an injunction issue also to all the 
respondents, as all have interfered in making, 
or using, or vending these machines, to do so 
no more, for cleaning wool; and that they 
render an account of whatever has hitherto 
been received for the .same beyond the ex- 
penses incurred. Decree for plaintiffs. 
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NESMITH et al. v. DYEING, BLEACHING-, 
& CALENDERING GO. 

[1 Curt. 130; i 1 Am. Law Reg. 82.] 

Circuit Court, D. Rhode Island. June Term, 
1852. 

Factors— Acceptance of Bill Drawn Against 
Pabticdlar Goods— Effect. 

1. A factor who accepts a bill, drawn against 
a particular consignment of merchandise, which 
has been so far executed as to be placed in the 
hands of a third person, to be delivered to him, 
acquires titiereby a property in the goods, which 
will enable him to maintain replevin against an 
attaching creditor of the consignor, to whom the 
officer mailing the attachment had delivered the 
goods. 

[Cited in Keene v. Wheatley, Case No. 7,644. 

Cited in brief in Halliday v. Hamilton, 11 

Wall. (78 U. S.) 564.] 
[Cited in First Nat. Bank v. McAndrews, 5 

Jlont. 325, 5 Pac. 881.] 

2. No bill of lading, or other formal document, 
is necessary to create the title in such case, nor 

1 [Reported by Hon. B. R. Cortis, Circuit 
J iislice.J 



is it necessary that the depositary should have 
been originally employed by the consignee, nor 
that he should know the particulars of the con- 
signee's title. 

This was an action of replevin, for a quan- 
tity of cotton cloth. It appeared that Dag- 
gett & Co., manufacturers, at Attleborough, 
in the state of Massachusetts, who had been 
in the habit of employing the plaintiffs [John 
P. Nesmith and others] as their factors in 
the city of New York, wrote to them on the 
4th of February, 1852, that they had that 
day delivered 500 pieces of cloth to the de- 
fendants, to be colored into cambrics, and 
had directed them to insure the goods, and 
send the plaintiffs a policy, with a receipt for 
the goods, and requesting the plaintiffs to 
accept a bill which they had drawn on them 
at six months date. They also desired the 
plaintiffs to order the colors of the cloths. 
On the same day, Daggett & Co. wrote to the 
defendants, at^ Providence, R. I., advising 
them of the despatch to them, by railroad, of 
300 pieces of cloth, to be made by the de- 
fendants into cambrics for the plaintiffs, and 
to be forwarded to the plaintiffs when fin- 
ished. They added, that they should send 
200 pieces more on that day, and desired the 
defendants to send to the plaintiffs that after- 
noon a receipt for 500 pieces, together with 
evidence that they were insured for the 
plaintiffs' account; and they informed the 
defendants that the plaintiffs would order 
the colors. On the 5th of February the de- 
fendants wrote to the plaintiffs that they 
had received 500 pieces of cloth from Dag- 
gett & Co. to color, &c., for cambrics, and 
had, at their request, effected insurance there- 
on, payable, in case of loss, to the plaintiffs; 
and they applied for and obtained this insur- 
ance "for and on account of the plaintiffs, 
loss, if any, to be paid to them." On the 
6th of February, the plaintiffs wrote to Dag- 
gett & Co., acknowledging the receipt of their 
letter of the 4th of February, and saying, 
they suppose the cloths are of the same qual- 
ity as others they have sold, and if so, they 
will accept the draft; and on the same day 
they wrote to the defendants, acknowledging 
the receipt of their letter of the 5th of Feb- 
ruary, and ordering the colors and' mode of 
packing the cambrics. On the 13th of Feb- 
ruary, the bill was presented to the plain- 
tiffs for acceptance, and was by them ac- 
cepted, it having been previously negotiated 
by Daggett & Co. On the 10th of March. 
Daggett & Co. having failed in business, the 
defendants caused these goods to be attach- 
ed, as security for a debt which Daggett & 
Co. owed them; the goods were not then 
completely finished, and the attaching officer 
delivered them to the defendants. It was 
agreed that upon these facts the court should 
determine whether the plaintiffs can main- 
tain their action. 

Mr. Cc^ens, for plaintiff. 
Carpenter & Hoppin, for defendants. 
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CUIITIS, Circuit Justice. The question is 
■whether the plaintiffs, at the time the attach- 
ment was made, had a property in these 
goods, Tvhich would enable them to maintain 
replevin, against one holding them under an 
attachment as the property of Daggett & Co. 
The facts show that the parties intended to 
vest in the plaintiffs an interest in these 
goods, as security for the reimbursement of 
the money, which, by their acceptance they 
engaged to pay for Daggett & Co. Inde- 
pendently of any particular expressions oc- 
curring in the correspondence, such an inten- 
tion is faurly inferable from the very nature 
of the transaction. A request made by a 
principal to a factor to accept a bill, because 
the principal has placed merchandise in the 
hands of a third person, to be insured for 
the braiefit of the factor, and forwarded to 
him for sale, carries with it an implication 
that the parties intend that the factor, if he 
accepts, may loolc to the goods for his reim- 
bursement; and if this implication is not con- 
trolled, it is sufficient, so far as the mere in- 
tention of the parties can govern, to confa: 
on the factor a corresponding interest in the 
goods. In the case at bar, this intent, de- 
rivable from the jiature of the transaction, is 
not controlled, but is much strengthened by 
the language of the correspondence. When 
Daggett & Co. sent the cloths to the defend- 
ants, they informed them that they were to 
be made into cambrics for the plaintiffs, and 
forwarded to them; that they were to be in- 
sured for the plaintiffs' account, and they re- 
quested the defendants to send to the plain- 
tiffs evidence that the goods had been thus 
received and insured. This was accordingly 
done, and the bill was accepted because it 
was done. Now, although it is clear that a 
mere intent of a consignor to vest a special 
property in his factor, to secure him for an 
advance on account of a particular consign- 
ment, even if the advance is made on the faith 
of it, will not create any legal property in 
the factor, yet it is otherwise when the par- 
ticular goods have been set apart, in the hands 
of a third person, who has undertaken to de- 
liver them to the consignee, and the latter has 
advanced, or accepted, upon the faith of such 
an arrangement. The decisions of the su- 
preme court of the United States in Gibson v. 
Stevens, 8 How. [49 U. S.] 384, and Grove v. 
Gilmor, Id. 429, and of the court of exchequer 
in Bryans v. Nis, 4 Mees. & W. 775, and of 
the supreme court of New Tork in Holbroob 
V. Wight, 24 Wend. 169, and Grosvenor V. 
Phillips, 2 Hill, 147, fully support this posi- 
tion, as does also Sumner v. Hamlet, 12 Pick. 
76. 

It was attempted to distinguish some of 
these cases from the one now nnder consid- 
eration, because the parties had both agreed 
that the depositary should act as the plain- 
tiffs' agent; but I consider that in this case, 
although Daggett & Co. originally employed 
the defendants, and were to pay them for 
finishing the goods, yet when the plaintiffs 
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were apprised that the defendants held the 
goods for them and assented thereto, and 
when the defendants were informed that the 
goods were to be finished for and sent to the 
plaintiffs, and by accepting the goods for these 
purposes gave their assent to execute them, 
all parties, including the defendants, agreed 
that the defendants should act as the plain- 
tiffs' agents so far as respected the custody 
for, and delivery to, the plaintiffs of these 
goods. It is true the defendants did not 
know why the goods were to be delivered to 
the plaintiffs. The information given to them 
by Daggett & Co., when the goods' were sent, 
that they were to be finished for and sent to 
the plaintiffs, and insured for their account, 
would rather indicate that the plaintiffs were 
the absolute purchasers. But this is not ma- 
terial. It is not necessary that they should 
know the inducement which led to the ar- 
rangement, or the particulars of the plaintiffs' 
title. They knew what they had themselves 
agreed to do, which was in effect to hold the 
goods for the plaintiffs, and this was suffi- 
cient. I know of no principle, or decision, 
which requires more; and in none of the 
cases referred to above, except the one in 12 
Pickering, was notice to the depositary of 
the nature of the title of the creditor, an ele- 
ment in the decision. If the depositary un- 
dertakes to act for a third person, and re- 
ceives the property xmder such an undertak- 
ing, he must execute it, unless prevented by 
process of law founded on a superior title, 
and it is not for him to say he did not know 
that the person for whom he held the goods 
had a good title. This would be otherwise, 
if notice to the depositary were a necessary 
element in the title of the consignee; but it 
is not. That titie rests upon the intent of 
the parties to create and vest a property in 
the goods, upon the valuable consideration 
parted with by the factor on the faith of 
that property, and upon the execution of that 
intent by setting apart the particular goods 
in the hands of a third person, to hold for the 
factor, thus placing them out of the control 
of the general owner, and within the control 
of the factor, so that he can exercise and 
have the benefit of his ownership. And, 
therefore, I am of opinion that the cases in 
which it has been held that a delivery to 
a carrier under a bill of lading, consigning 
the goods to a factor who has accepted on 
account of them, vests a property in the fac- 
tor, are all authorities in favor of the plain- 
tiffs; for they do not depend upon any par- 
ticular efficacy of a bill of lading, any fur- 
ther than that document manifests the intent 
of the parties to have the carrier hold the 
property for and deliver it to the factor. Gib- 
son V. Stevens, and Grove v. Gilmor [supra]; 
Haille v. Smith, 1 Bos. & P. 564; Anderson v. 
Clark, 2 Bing. 20; Desha v. Pope, 6 Ala. 690. 
That the right of a factor to a lien cannot 
rest on a bill of lading alone, is clear, from 
Patten v. Thompson, 5 Maule & S. 350; and 
, in Bryans v. Nix, 4 Mees. & W. 791, Mr. 
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Earon Parke declares, in terms, what that 
case required, that there is no difference as 
respects this question, between a bill of lad- 
ing and any other competent evidence of the 
purpose and acts of the parties. Gibson v. 
Stevens rests on the same ground. 

Perhaps some confusion exists, from con- 
founding the property acquired by such an 
arrangement as was made in this case, -with 
the hen of a factor. It is correctly said, that 
actual possession by the factor is necessary 
to his lien; and when the goods have been 
placed in the hands of a depositary employed 
by the owner, to be delivered afterwards into 
the actual possession of the factor, it can 
hardly be said that the latter has actual pos- 
session of the goods, and so, it is argued, he 
cannot have a lien as factor. But the prop- 
erty acquhred by depositing the goods in the 
hands of a third person, under an agreement 
that they shall be delivered to one who has 
advanced money or negotiable paper on ac- 
count of them, and shall be by him sold, is 
something more than a lien. The legal title 
to the property may be considered as passing 
to him for the purposes indicated by the agree- 
ment Such is the view taken by Uyre, 0. 
J., in the leading case of Haille v. Smith, and 
I perceive no sound reason for doubting its cor- 
rectness. It relieves transactions of this na- 
ture from all difficulty arising from the want 
of actual possession by the factor, and places 
them upon the same footing as absolute sales 
to bona fide purchasers, so far as respects the 
vesting of the title intended to be created. 
And in Gibson v. Stevens the court held that, 
as respects the legal title, there is no distinc- 
tion between the person who has made ad- 
vances and taken security on the goods, and 
the case of an actual purchaser. In my judg- 
ment, this result is in accordance with the 
interests of trade, and with the usages of 
commerce, and allows only a just and safe 
effect to the agreements of parties. 

My opinion is, that the plaintiffs had a prop- 
erty in these goods on which the action of 
replevin may be sustained and the judgment 
must be In their favor. Judgment for plain- 
tiffs. 
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NESSMITH et al. v. SHELDBN et aL 

r4 McLean, 375.] i 

Circuit Court, D. Michigan. June Term, 1848. 

■CODRTS— POLLOTVING STATE PRACTICE— COSTSTBUO- 

TioN OF Statctes — Constitutionality — 
Obligation of Pbohibitbd Acts. 

1. The courts of the United States will follow 
the established construction of a statute of a 
state, or the constitution of a state, if it do not 
impair the obligations of a contract, nor conflict 
with the constitution or any law of the United 
States. 

2, It is important that there should be but one 
rule of property in a state. 

1 [Reported by Hon. John McLean. Circuit 
Justice.] 



3. This rule of construction is followed with- 
out regard to the correctness of the rulings of 
the state court 

4. Acts that are prohibited by law can impose 
no obligation on any one, nor will the law take 
cognizance of any matters between those who 
have united to violate the law, 

Mr. Seaman, for plaintiffs. 
Messrs. Romeyn, Harbough, Holbrook, and 
Hand, for defendants. 

OPINION OF THE COURT. In the case 
of Falconer v. Campbell [Case No. 4,620], 
this court held that the act of the state of 
Michigan, "To organize and regulate bank- 
ing associations," passed 15th of March, 1837 
[Laws 1837, p. 76], and the amendatory act 
thereof, of the 10th of January, 1838, were 
valid and constitutional acts; and conse- 
quently that t&e corporation, the directors and 
stockholders organized under those laws, in- 
curred all the responsibilities imposed by 
them. But the supreme court of the state of 
Michigan, have since decided that the legis- 
lature by a general law, had no constitutional 
power to pass any act of incorporation, and 
that consequently, the above acts were void. 

This conflict of decision, as might have been 
expected, induced this court to re-examme 
their decision with all the legal scrutiny and 
ability they could exercise on the subject, 
and, after duly considering the lights thrown 
upon the question by- the supreme court of 
Michigan, we feel ourselves bound to say, that 
in no one of the important points ruled in the 
decision of this court, is our confidence shak- 
en. The opinion delivered by us was sub- 
mitted to a most careful and rigid scrutiny 
by Mr. Justice Story, in his lifetime, than 
whom we know of no higher authority in 
this or any other country; and his entire con- 
currence in the opinion has increased our con- 
fidence in its legal accuracy. But the point 
now to be decided is, not whether the deci- 
sion of thiscomt, or of the supreme court of 
Michigan, be correct, but whether the federal 
court, to be consistent with its general course, 
must not conform to the state decision, de- 
pending upon the construction, of a law of 
the state. 

This point has often been considered and 
decided by the supreme court. On all ques- 
tions involving the construction of state laws, 
which do not conflict with the constitution 
or laws of the Union, the federal courts fol- 
low the adjudication of the supreme court of 
the state, as a rule of decision. This is nec- 
essary to prevent two rules of property in the 
state, which would be productive of great 
mischief. So far has this judicial policy 
been carried by the supreme court of the 
United States, as to reverse their own de- 
cision, made conformably to state decisions, 
when a new rule was established by the 
state court Green v. Neal, 6 Pet [31 U. S.] 
291. Under such sanctions, this court can 
feel no hesitancy in following, in the pres- 
ent case, the state decision. And we have 
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only to remark, with the greatest respect 
for the high tribunal of the state, that we 
yield to the established policy of the su- 
preme court, and not to our legal convic- 
tions. 

The present being a bill to make responsi- 
"ble, under the general banking laws, the 
'directors and stockholders of the Detroit 
City Bank, which has become hisolvent, a 
■question is made what efEeet the unconsti- 
tutionality of the banking laws, as ruled by 
the supreme court of the state, has upon the 
Institutions organized under those laws. 
How does it affect the stockholders, direct- 
-ors, debtors, and creditors of those institu- 
tions? This is a question of momentous 
■consequence to the parties concerned, as the 
amount involved is large. It is also of great 
Importance as a practical question. In the 
-case of Green v. Graves, 1 Doug. 351, the 
supreme court of Michigan held, "that so 
much of the act under which the Bank of 
Niles was organized, as purports to confer 
•corporate rights upon the association organ- 
ized under its provisions, is unconstitutional 
-and void." The Bank of Niles was organ- 
ized under the same general law as the De- 
troit City Bank, consequently the decision, 
in principle, applies equally to both. By the 
.act to prohibit unauthorized banking (Rev. 
St 1846) it is made penal to be concerned, or 
in any way interested, in a bank not author- 
ized by law. 

On the 12th of April, 1827, an act to re- 
strain unincorporated banking associations 
-was passed [Laws Mich. 1827, p. 501], which 
subjected to a penalty of one thousand dol- 
lars, any one who becomes interested in any 
association for banking purposes, unauthor- 
ized by law. That act was re-enacted in 
1833, and still remains in force, if not re- 
-pealed by the general banking law. Under 
this legislation against unauthorized banking 
•and banks, the decision of the supreme 
-court of the state, that the general banking 
law is unconstitutional, and the more re- 
-cent decision, that under the general bank- 
ing law, the organized companies are not 
•corporations, it is difficult to find any prin- 
-ciple on which the obligations on such as- 
sociations can be enforced. They have no 
-standing within the protection of the law, 
they having been established in defiance of 
its prohibitions. As between the individuals 
<:oncernc-d, as particeps criminis, the law 
-could give no aid. And it is not perceived 
how an individual can become indebted to 
the bank, or have a claim on it, without be- 
ing involved in its illegality. 

Upon the whole, we think the demurrer 
to the bill must be sustained. 

[NOTE. This case was taken to the supreme 
■court upon certificate of division of opinion. 
The case was there dismissed because of want 
-of proper form in the certificate. 6 How. (47 
U. S.) 41.1 ^ 

JSTESMITH, The CAROLINE. See Case No. 
2,423. 
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The NESTOR. 

[1 Sumn. 73.1 1 

Circuit Court, D. Maine. May Term, 1831. 

Jurisdiction* ik Ahmikaltt— Sdppues fob Foe- 
EiGN Vessels — Suits in Rem— Effect of 
Credit Upon ' Lies— Departure op Vessel 
"Without Patsient. 

1. The admiralty has jurisdiction in rem for 

supplies furnished by material-men to foreign 

ships in our ports, to our ships in foreign ports, 

or in the ports of other states. 

[Cited in Cole v. The Atlantic, Case No. 2,- 

976; The Ohusan, Id. 2,717; Leiand v. The 

Medora, Id. 8,237; Maey v. De Wolf, Id. 

8,933; The Alida, Id. 199; The Infanta, Id. 

7,030; The Young Mechanic, Id. 18J80; 

The Lulu, Id. 8,604; The Grapeshot v. Wal- 

lerstein, 9 Wall. (76 U. S.) 136; The m.s- 

gie Hammond v. Morland, Id. 4oO; The 

Avon. Case No. 680; Rodd v. Heartt, 21 

Wall. (88 U. S.) 597; The Albany, Case No. 

131; The General Bumside, 3 Fed. 231; 

The Richard Busteed, Case No. 11,764; The 

Canada, 7 Fed. 121; Stephengon v. The 

Francis, 21 Fed. 717.] 

[Cited in Brookman v. Hamill, 43 N. Y. 562.] 

See Davis v. A New Brig [Case No. 3,643]; 

Harper v. A New Brig [Id. 6,090]; Read v. 

The Hull of a New Brig [Id. 11,609]; The 

Marion [Id. 9,087]. 

2. The giving credit for a fixed time for the 
supplies does not estinguish the lien for the 
supplies; nor the allowing the ship to depart 
from the port on her voyage without payment. 

[Cited in Cole v. The Atlantic, Case No. 2,976; 
The Chusan, Id. 2J17; Packard v. The 
Louisa. Id. 10,652; Leiand v. The Medora, 
Id. 8,237; Macy v. De Wolf, Id. 8,933; 
Burke v. The M. P. Rich, Id. 2,161; The 
James Guy, Id. 7,195; Griswold v. The Ne- 
vada, Id. 5,839; The Napoleon, Id. 10,011.] 

3. The fact that the master and owners are 
personally liable for the supplies does not de- 
stroy the lien; for the party may trust to the 
credit of the ship, the master, and the owner. 

[Cited in Phelps v. The Camilla, Case No- 11,- 
073; The Ohusan, Id. 2,717; Packard v. 
The Louisa, Id. 10.652; Leiand v. The Me- 
dora. Id. 8,237; Hill v. The Golden Gate, 
Id. 6,492; Thomas v. Osborn, 19 How. (60 
U. S.) 28; Harris v. The Kensington, Case 
No. 6,122; McAllister v. The Sam Kirkman 
Id. 8.658; Cole v. The Atlantic, Id. 2,976 
The Washington Irving, Id. 17,244; Hazle 
hurst V. The Lulu, ID Wall. (77 U. S.) 202 
The Sarah J. Weed, Case No. 12,350; Har 
ney v. The Sydney L. Wright, Id. 6,082a 
The Graf Klot Trautvetter, 8 Fed. 837 
The City of Salem, Id. 837; The Ellen Hoi 
gate, 30 Fed. 127; The ScoUa, 35 Fed. 909, 
The D. B. Steelman, 48 Fed. 581; The 
Stroma, 53 Fed. 283, 3 C. O. A. 530.] 
[Cited in Harned v. Churchman, 4 La. Ann. 
310; Young v. The Orpheus, 119 Mass. 184.] 
See The Chusan [Case No. 2,717], where this 

case is a£5rmed. 
[4. Cited in the Johns Walls, Jr., Case No. 
7,432, to the point that where a credit is_ given 
no libel can be maintained until the expiration 
of the term of credit] 

[5. Cited in The Medora, Case No. 9,391, to 
the point that the master is a competent witnesi 
to prove the necessity for the supplies furnish- 
ed.] 

[6. Followed in The Chusan, Case No. 2,716, 
and cited in The Ann G. Pratt. Id. 409, to the 
point that the lien created by the maritime law 
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may be and is waived by the creditor by any act 
which is inconsistent with an intention to re- 
ceive or retain that lien, such as the taking of a 
negotiable note given by the owner of the ship 
on time.] 

[7. Cited in Todd v. The Euphrates, Case No. 
14,074, and Bailey v. Sundberg, 43 Fed. 84, to 
the point that, in availing themselves of liens, 
creditors must exercise due diligence as to the 
proper time and dreumstanees.] 

This was the case of a libel in rem brought 
by a material man for certain supplies, and 
especially for a cable furnished to the brig 
Xestor [Thomas Merrill, claimant]. The 
articles, amounting to the value of $168.46, 
were furnished at Alexandria in the District 
of Columbia, by the libellant, Lincoln 
Chamberlain, a resident merchant there, at 
the request of the master of the brig, then 
lying in that port, but belonging to the port 
of Portland in the state of Maine, and bound 
on a voyage from thence to other ports. In 
the district court there was a decree in favor 
of the libellant, charging the vessel with the 
value of the cable, and rejecting the claim 
for the other supplies. From that decree 
the respondent appealed to this court; and 
the question here was of course narrowed 
down to the point, whether the cable was 
necessary; and, if so, whether imder all the 
circumstances the proceeding in rem could 
be maintained. At the argument, the ne- 
cessity of the cable seemed not susceptible 
of doubt; and the controversy turned almost 
entirely on the other point. 

William Pitt Fessenden, for libellant. 
Mr. Daveis, for claimant. 

STORY, Circuit Justice. In respect to the 
right, in point of jurisdiction, of maintaining 
this suit in rem in favor of material-men, it 
does not appear to me that there is any 
well-founded objection. The admiralty has, 
as I conceive, a clear jurisdiction to main- 
tain such suits, whenever the supplies have 
been furnished to the vessel in a foreign 
port; and eveiy port is foreign to her, which 
is not in the same state to which she belongs. 
So the doctL'ine was laid down in the case of 
The General Smith, 4 Wheat [17 U. S.] 438, 
and it has never, to my knowledge, been in 
the slightest degree departed from. See also, 
the case of The St. Jago de Cuba, 11 Wheat. 
[24 TJ. S.] 409, 415-417. Abb, Shipp. pt 2, e. 
3, § 15, note 1 (Am. Ed. pp. 115, 116.) See 
also, 1 Bell, Comm. 525-527; 2 Bell, Comm. 
39. Upon principle it appears to me equally 
clear. If ever an occasion should require it, 
I should, not shrink from the duty of vindi- 
cating this doctrine in its full extent. But 
until the supreme court has justified me in 
sustaining a doubt, I shall content myself in 
following the doctrine, which it has deliber- 
ately avowed, as a duty most appropriate for 
one, who is called upon to administer the 
law imder its guidance. 

The only real question in this cause, is 
whether there are any circumstances, which 
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show, that the general right to provide in 
rem has been displaced or waived. It is, in 
the first place, said, that here a personal 
credit was given to the master, excluding 
any credit to the owner or to the ship. Now 
I agree, that if the libellant has given an ex- 
clusive personal credit to the master, he can- 
not afterwards, upon any change of circum- 
stances or opinion, resort to the ship, or shift 
the responsibility over upon the owner. But 
prima facie the supplies of material-men to 
a foreign ship, that is, to a ship belonging, or 
represented to belong, to owners resident in 
another state or country, are to be deemed 
to be furnished on the credit of th^ ship and 
the owners, until the contrary is proved. 
This appears to me the result of the authori- 
ties, many of which are referred to in Lord 
Tenterden's treatise on Shipping, and in the 
notes of the American editor. Abb. Shipp. 
pt. 1, c. 1, § 11; pp. 18, 19, note 1; Id. pt. 
1, c. 3, § 8, note 1, p. 76; Id. pt. 2, e. 22, §§ 
1, 2, note 1, p. 100; Id. pt. 2, c. 3, § 15, note 
1, p. 116; Id. § 16, and note. There is cer- 
tainly a total absence of all proof, that any 
exclusive credit was given, or intended to 
be given, to the master. It is not sufficient 
to show, that the master himself may be 
personally liable; for he is in all cases so 
liable for supplies and necessaries furnished 
for the ship, unless the credit be exclusively 
confined to the owners. The owners may be 
liable, notwithstanding the master is also lia- 
ble for such supplies and necessaries. Abb, 
Shipp. pt 2, c, 3, §§ 1-4; Id. pt 1, c. 3, § 8, 
note; Id. § 15, note. 

But the case does not rest upon the mere 
want of any evidence to establish an exclu- 
sive credit given to the master; for, if the 
master's testimony is competent, there is the 
most positive proof to the coutrary. He 
swears in direct terms, that he purchased the 
cable "on a credit of ninety days on account 
of the brig Nestor and owners," An objec- 
tion, however, is taken to his competency; 
and it is argued, that he cannot be a witness, 
where the verdict would establish any thing 
in his favor or against him; or where it 
might be simply given in evidence to estab- 
lish any thing for him or against him. Con- 
sidered merely in the light of master, it is 
difficult to perceive any solid ground against 
his competency. He is but an agent; and 
the case resolves itself into the common ease 
of an agent offered to prove the acts done 
under his agency. An objection of that sort 
has been so many times overruled, that it is 
not now open to controversy. 

But it is said, that he was also charterer 
of the brig for the voyage, under a written 
agreement in the case. Let us see, then, 
what is the nature of that agreement It 
purports to be between the owners and the 
master, whereby they let the brig Nestor to 
him, "for a voyage from Portland to East- 
port and St Andrews, on the British lines, 
for a cargo of plaster, and from thence to 
one or more ports in the United Slates, and 
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from thence to any permitted port or ports 
on the glolje, if he can obtain a fair, good 
freight, and haelc to the United States and to 
Portland; the owners to pay all necessary 
repairs on said brig, for sails and rigging." 
And the master agreed "to pay to the owners 
one half of all the gross freights and pas- 
sage-money made dming the voyage and voy- 
ages aforesaid;" and further, "to pay from 
his half of his earnings all wages, provisions, 
port-charges, &e., during the said voyage; 
and to deliver the said brig Nestor up to 
them or their order -when called for, together 
■with all her appendages received, wear and 
tear excepted." This is the substance of the 
agreement, there being only one other clause, 
providing for the reduction of tonnage, and 
custom-house fees, and pilotage, from the 
gross freight and primage, if the brig should 
obtain a freight from the southward to a 
foreign port Now, it is argued, that this 
agreement constituted the master owner of 
the brig for the voyage, and made him pri- 
marily and exclusively liable as owner for 
the cable. But assuming the effect of this 
agreement to be to constitute the master 
owner for the voyage for some purposes, (on 
•which, however, no opinion is intended to 
be given), yet it is plain, from the terms of 
the instrument, that the repairs for sails and 
rigging were to be at the expense of the 
owners. A cable is plainly a part of the rig- 
ging of a vessel; and so the parties under- 
stood the language of the agreement; for 
when, in a prior part of the voyage at East- 
port, a cable and anchor -were lost, the latter 
(an anchor) was supplied by the owners, 
and the brig worked her Tvay to Alexandria 
with a iwor hemp cable then on board. In- 
deed, the owners do not now set up any de- 
fence against their original liability to pay 
some person for the cable; but insist, that 
it has been already allowed for in their set- 
tlement with the master. 

If, then, the owners were by their agree- 
ment bound to pay for the repairs and rig- 
ging, in what manner is their general liabil- 
ity affected by that agreement? There is no 
pretence to say, that the contents of the 
agreement were ever communicated to the 
libellant; and if they had been, it would be 
difficult to conjecture, how that circumstance 
would prove, that the libellant Tvaived all 
remedy against them, and trusted exclusive- 
ly to the credit of the master. They admit 
their liability for repairs, on that instrument; 
and therefore the master acted as their agent 
in procuring them. It might have been very 
different, if the master had been under a 
Jmown engagement to make all repairs dur- 
ing the voyage. Take the case either way, 
then, it furnishes no ground for a presump- 
tion, which can exonerate the owners. If 
the agreement was not communicated, the 
libellant must be presumed to have trusted 
to the general credit of the owners, in the 
absence of all counteracting circumstances. 
If it was communicated, then the implied ob- 



ligation to provide for repairs in the given 
case, notwithstanding the letting of the brig 
for the voyage, is explicitly retained by the 
owners. The master, then, is not, as charter- 
er for the voyage, an incompetent witness; 
for, in regard to the purchase of the cabl<?, 
he acted merely as agent for the owneris. 
He was not liable therefore in his charactejr 
as charterer; but, if at all, only in his chai- 
acter as master. The posture of the case ia 
not, then, in the slightest degree varied by 
the introduction of the agreement 

But I wish to guard against any inference, 
that if the master had been charterer and 
owner for the voyage for all purposes, he 
would not have been entitled to hypothecate 
the ship for any necessary supplies or re- 
pairs. I know of no principle, which disa- 
bles a master by being charterer from exer- 
cising the common right of hypothecation, 
either express or implied, under the maritime 
law. The owners by trusting him, or any 
other charterers, with the management and 
navigation of the ship during the voyage, 
trust him and them with the usual powers 
in cases of necessary repairs and supplies. 
A material-man, "who furnishes supplies in a 
foreign port, or to a foreign ship, relies on the 
ship itsdf as his security. He may, if he 
• pleases, insist upon a bottomry bond "with 
maritime interest, as the security for his ad- 
vances; in which case, he gives credit exclu- 
sively to the ship, and must take upon him- 
self the risk of a successful accomplishment 
of the voyage. But if he is content with re- 
ceiving the amount of his advances and com- 
mon interest, he may rely on that tacit lien or 
claim, which the maritime law gives him up- 
on the ship itself, in addition to the personal 
security of the owners. Wherever a lien or 
claim is given upon the thing by the mari- 
time law, the admiralty will enforce it by a 
proceeding in rem; and, indeed, it is the 
only court competent to enforce it 

The general maritime law, giving this lien 
or claim upon the ship for supplies, makes no 
distinction between the cases of domestic and 
of foreign ships, or between supplies in the 
home port g,nd abroad. 2 Bell, Oomm. 525- 
527. The rule was doubtiess drawn original- 
ly from that common fountain of jurispru- 
dence, the civil law, to which the common 
law, as -well as the law of continental Europe, 
is so largely indebted. The civil law declar- 
ed, "Qui in navem extruendam vel instru- 
endam credidit, vel etiam emendam, privileg- 
ium habet" (Dig. lib. 42, 5, 26); and again, 
"Quod quis navis fabrieandae, vel emendae, 
vel armandae, vel instruendae causa, vel 
quoquo modo crediderit, vel ob navem vendi- 
tam petat, habet privilegium post fiscum," 
(Dig. lib. 42, 5, 34.) Pothier, Pand. Ub. 42, 
tit 5, § 33; Id. lib. 20, tit 4, per tot This 
doctrine was easily transferred into the early 
codes of maritime nations, from its general 
convenience, and the sound policy of multi- 
plying the resources of credit of the masters 
and owners of ships in cases of necessity; 
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and we find it accordingly soon recognised 
afs a principle pervading the maritime law, 
and giving confidence to ttie intercourse of 
different nations by navigation. See Roccus 
<ie Nav. et Naul. notes 91-93; Domat, Civ. 
Law, blc. 3, tit 1, § 5; Consolato del Mare, e. 
32; Emgrig. Mar. Loans, e. 12, §§ 1-^; 2 
Brown, Civ. & Adm. Law, 142; 1 Valin, 
Comm. lib. 1, tit, 14, art IG; Abb. Shipp, pt 
2, c. 3, § 10; 2 Bell, Comm. 525-527. For 
a long period the same doctrine was fully 
recognised and acted upon by the admiralty 
courts of England without interruption. And 
though it can no longer be deemed in force, 
in regard to materials supplied to domestic 
ships in their domestic ports; yet, as a part 
of the maritime law, it is still applied to for- 
eign ships in our ports. And the lien ac- 
quired in other states under that law, for 
supplies to our own ships while abroad, are 
recognised and enforced in our admiralty 
courts, upon the general principles of that 
comity, which pervades the maritime courts 
of all countries. But it is said, that, here, a 
credit of ninety days was allowed upon the 
purchase of the cable, and that such a credit 
is wholly inconsistent with the existence of 
any lien on the ship. This objection is found- 
ed upon a notion, that the liens given by the 
maritime law are governed exactly by the 
same principles, which regulate common-law 
liens. It is certainly true, that by the com- 
mon law a lien imports, that the party, who 
claims it is in possession of the thing, and 
his lien is neither more nor less than a right 
to detain it until his claim is satisfied. So 
that, where there is no possession, actual or 
constructive, there can be no lien. Lord 
Tenterden (Abb, Shipp. pt, 3, c. 1, § 7; Id. 
pt 2, c. 3, §§ 10, 15, 16) lays down this doctrine 
in very broad terms, and in a general sense 
it is well founded. For instance, if a shix>- 
wright has repaired a ship, while it is in his 
■possession he has a Ilea on it for the amount 
of the repairs; but if he once parts with 
the possession, his lien is gone. And if he 
never has had possession of the ship, he nev- 
«r has acquired any lien whatever. So, if 
the nature of his contract excludes the impli- 
cation, that the parties intended any lien, the 
same result follows; for it is competent for 
parties to waive a benefit of this sort. If, 
therefore, he undertakes to repair a ship, and 
receives possession, and he is to give credit 
for the amount of the repairs for a certain 
period; the giving of such credit is sufficient 
to repel the presumption of a right of lien; 
for it cannot be supposed, that the parties in- 
tended, that the shipwright should retain the 
possession of the ship, and prevent her em- 
ployment by the owner during the whole time 
of the credit. The giving of credit under 
such circumstances is inconsistent with the 
lien, because it supposes, that the credit is 
for the benefit of the owner; which it cannot 
be, if he is to be excluded from the posses- 
sion and use of his ship. The law, therefore, 
in such cases interprets the contract between 



the parties upon rational principles; and 
deems the lien waived by consent Abb, 
Shipp. pt 2. e, 3. § 15, and note. 

It is obvious upon the slighest considera- 
tion, that this qualification of the doctrine of 
lien, founded on and accompanying the pos- 
session of the thing, cannot be applicable to 
claims, which neither presuppose, nor orig- 
inate in possession. Indeed, such claims are 
not in a strict sense, liens, though that term 
is commonly used in. our law to express, by 
way of analogy, the nature of such claims. 
Language is in this way perpetually deflect- 
ed from its original meaning, and applied to 
things, which have a strong similitude, but 
not a perfect identity. Some obscurity too Is 
thrown over the subject by the use of lan- 
guage borrowed from the civil and foreign 
law, and applied in a sense not exactly cor- 
respondent with the sense, in which it is 
found in that law. In the civil law the term 
pignus (pawn) was in an accurate sense ap- 
plied to cases, where there was a pledge of 
the thing, and possession was actually deliv- 
ered to the person, for whose benefit the 
pledge was made; and hypotheca (hypothe- 
cation), where the possession of it was re- 
tained by the owner. And pignus was es- 
pecially used in such cases, where the thing 
was a moveable. The Institutes of Justinian 
notice this distinction. "Nam pignoris ap- 
pellatione earn proprie rem contineri dicimus, 
quae simul etiam traditur creditori, maxime 
si mobilis sit. At earn, quae sine traditione, 
nuda conventione tenetur, proprie hypothecae 
appellatione contineri dicimus." Inst lib. 4, 
tit 6, § 7; Dig. lib. 13, tit 7, 1. 35; Halifax, 
Anal. Civ. Law, 63; Vinnius ad Inst. lib. 4, 
tit 6, § 7, p. 800, etc. And this distinction, 
though not always strictly adhered to in the 
language of the commentators, was a leading 
use. But in each case, the same rfemedies be- 
longed to the pawnee, whether it was a pig- 
nus or hypotheca, for in each case he had a 
right to the hypothecaiy action. "Inter pig- 
nus autem et hypothecam, quantum ad ac- 
tionem attinet nihil interest." Inst lib. 4, 
tit 6, § 7; Dig. Ub. 20, tit 1, 1. 5, 1. See, 
also, 1 Bell, Comm. 25, 26. By the civil law, 
there might also be a pignus and hypotheca 
as well of moveables, as of immoveables; that 
is, there might be an hypothecation or pledge 
of personal property without possession or de- 
livery of the thing; and this right travelled 
with the thing into whosever possession it 
might come. A pledge then In the Roman 
law answered exactly to a pledge of move- 
ables in our law, where possession is indis- 
pensable. An hypothecation answered to a 
mortgage of real estate in our law, where the 
title to the thuig may be acquired without 
possession. In the French law, however, 
from the inconvenience growing out of the 
transfers of personal property, subject to such 
prior titles by hypothecation, the doctrine 
has been constantly held, that moveables can- 
not be hypothecated, that is, transferred by 
way of pledge without possession; but that 
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hypotliecation is confined to immoveables. 
Hence the maxim, that moyeables have no se- 
quel by a mortgage. Domat. bk. 3, tit. 1, § 1; 
1 Valin, Oomm. lib. 1, tit 14, art. 1. When, 
therefore, we find the term hypothecation 
■used in the French law, we are generally to 
understand it as used in this restrictive sense, 
though it is sometimes used in a broader and 
looser sense, as we sometimes call a mort- 
gage a pledge, and a pledge a mortgage. 
Emgrigon, in the passages cited at the bar, is 
to be understood as using hypothecation in 
its strict sense, unless where he qualifies it by 
some accompanying explanation. Emgrig. 
Contrats a la Grosse, c. 12, § 1-5; 1 Bell, 
Comm. 25, 26, 39. 

Now a lien by the martime law is not strict- 
iy a Roman hypothecation, though it resem- 
bles it, and is often called a tacit hypotheca- 
tion. 1 Domat. bk. 3, tit 1, § 5. It also 
somewhat resembles what is called a priv- 
ilege in that law, that is, a right of priority 
of satisfaction out of the proceeds of the 
thing in a concurrence of creditors. 2 
Browne, Civ. & Adm. Law, 142; Dig. lib. 42, 
tit 5; Abb. Shipp. pt 2. c. 3, § 10. EmSrigon 
says, that this privilege was strictly personal, 
and gave only a preference against simple 
contract creditors, and had no efteet against 
those, who were secured by express hypothe- 
cations; and that this personal privilege giv- 
en by the Roman law is unknown in the 
French jurisprudence; for by the law of 
France every privilege carries with it a tacit 
and privileged hypothecation, at least as to 
the thing which is the subject of it EmSrig, 
Conti-ats a, la Grosse, c. 12, §§ 1, 2. See, also, 
2 Browne, Civ. & Adm. Law, 142. See, also, 
Merlin, Repertoire, Privilege de Crgance, § 1. 
Lord Tenterden has remarked, that a contract 
of hypothecation made by the master does 
not transfer the property of the ship; but 
only gives the creditor a privilege or claim up- 
on it, to be carried into effect by legal pro- 
cess. Abb. Shipp. pt 2, c. 3, § 23. See, also, 
1 Bell, Comm. 39, 94. And this is equally 
true, whether the hypothecation be express or 
tacit. 

A maritime lien does not include, or require, 
any possession of the thing. It exists alto- 
gether independently of such possession. No- 
body has supposed, that the lien on bottomry 
bonds, as for seamen's wages, is connected 
with any actual or constructive possession by 
the parties, seeking to enforce it in rem. 
This distinction between maritime liens, and 
strict possessory liens at the common law, 
goes very far to dispose of the objection now 
under consideration. There is no inconsist- 
ency in giving credit for supplies, and at the 
same time retaining the lien on the ship for 
the value of those supplies. In fact, it woidd 
be utterly inconsistent with the professed ob- 
ject of all such supplies, to retain the pos- 
session. That object is, to procure necessary 
repairs and supplies for the purpose of com- 
pleting the voyage. But how is the voyage 
to be completed, if the material-man is to 
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hold possession of the vessel, in order to se- 
cure his lien for the necessary repairs and 
supplies? The truth is, that the mariiime 
law presupposes a credit given, a delay of 
payment, an intentional postponement of the 
right to enforce the claim in rem, at the same 
time that it creates the lien. How absurd 
would it be to declare, that the material-man 
should have a lien on the ship for his supplies, 
whenever, in case of necessity, the master, 
not having funds, is compellable, in order to 
proceed on his voyage, to obtain such sup- 
plies; and yet at the same time to declare, 
that if the ship left the port without payment 
of his demand, the lien should be extinguish- 
ed; when the very case supposed is, that the 
master has no immediate means of payment 
How is he to pay without funds? And if he 
has funds, what use is there in the enhanced 
expense of a credit? If he has funds, he 
will pay at once, and have the work done, 'or 
supplies furnished at cash prices. It is only 
when his funds fail, that he will ask a credit 
for the owners upon the security of the ship. 
The effect of denying the lien in such cases 
would be, to compel the master to break up 
the voyage, or to resort to the extraordinary 
expedient of a bottomry bond upon onerous 
interest, to the serious injury of the owner. 
The maritime law, in cases of material-men, 
as in other cases, where it gives a tacit hy- 
pothecation or lien, proceeds upon a different 
principle. It gives the lien upon the ship as 
an auxiliary to the personal security of the 
owner. It does not require the lien to be en- 
forced before the voyage is completed. It 
allows the party to give credit, because it is 
for the general benefit of navigation and 
trade. It is not necessary to say, that the 
lien is indelible; or that it may not be lost by 
gross neglect and delay to enforce it, at least 
where the rights of other persons have inter- 
vened. But, as in cases of seamen's wages 
and bottomry bonds, it requires only reason- 
able diligence in enforcing the claim at a 
proper time, and imder proper circumstances. 
The admiralty will not in cases of this sort sit 
for the purpose of enforcing stale claims, any 
more than in other cases, where its jurisdic- 
tion is sought. But, where the claim is re- 
cent, and "the proceedings are had within a 
reasonable time, and in good faith; where 
there has been a clear case of necessity, and 
a credit given to the ship, the maritime law 
will not suffer the lien to be defeated by the 
mere departure of the ship from the port with 
or without the consent of the material-man. 
His giving credit to the ship for the voyage, 
or for a definite period, is not inconsistent 
with a positive intention to hold the ship 
boimd for the payment by a tacit hypotheca* 
tion or lien. It is not an election to rely ex- 
clusively upon the personal credit of the mas- 
ter or owner. His right, not growing out of 
possession, is not affected by the removal of 
the ship from the place, where possession 
may be enforced, or may be suspended. 
A suggestion has been thrown out, that 
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there is a difference between giving credit 
indefinitely, and for a time certain; for that 
in the latter case the remedy in rem is nec- 
essarily suspended during the fixed period of 
the credit. So is the remedy in personam 
. during the same period. But this circum- 
stance does not defeat the security in rem, 
any more than in personam, as soon as the 
credit has expired. There is no difficulty in 
supposing the existence of a lien for a debt 
solvendum in future. If a bottomry bond 
were payable in thirty days after the safe ar- 
rival of the vessel, the additional period of 
credit would not defeat the hypothecation. 
If seamen's wages were by the contract not 
payable until ten days after the voyage was 
completed, it would not disturb the lien on 
the ship for those wages. The lien has in 
all such cases an inchoate existence from 
the moment of the contract, and attaches 
sub modo on the ship. The lien for sea- 
men's wages attaches ordinarily on the ship 
during the voyage, although no wages are 
strictly due until the end of the voyage. A 
sale of the ship, pending the voyage, would 
not defeat this inchoate lien; and when the 
voyage was completed, the lien would^have 
relation back to the commencement of the 
voyage. 

There are analogous cases of liens even at 
the common law, where there is no posses- 
sion, and where credit is given for a fixed 
period. Such is the lien of a vendor of real 
estate for the purchase money. Possession 
is not necessary to maintnin that lien; nei- 
ther does a long fixed credit annihilate, or 
suspend it Yet the argument would apply 
at least as forcibly in such a case, as it 
does to the case now in judgment. The case 
of Ramsay v. Allegre 12 Wheat. [25 U. S.] 
611, does not in the slightest degree impugn 
the foregoing reasoning. That case (in the 
judgment of which I concurred) was founded 
upon a very different principle. There, the 
material-man had received a negotiable prom- 
issory note, payable at four months, for the 
amount of his debt, as conditional payment. 
The note had not been paid; but it was still 
outstanding, and had never been surrendered; 
and it did not appear, that it had not in fact 
been negotiated. Under such circumstances 
the supreme court held, that a libel by the 
material-man could not be maintained. Now, 
there are two considerations proper to be no- 
ticed with reference to this case. The first 
is, that the taking of such a note is prima 
facie a presumptive extinguishment sub mo- 
do of the debt; and if it had been actually 
negotiated, whether paid or not, the creditor 
could have had no right to recover his debt, 
as the debtor would still be responsible to 
the holder of the note; and he ought not to 
be twice liable for the same debt. The sec- 
ond is, that the receiving of such a note is 
direct proof, that credit is given to the per- 
sonal responsibility of the owner, and pre- 
sumptive proof, that no credit is given to the 
ship; or, in other words, that there is a | 



waiver of any lien on the ship. It cannot be 
ordinarily presumed, that a ship-owner, giv- 
ing a negotiable note for supplies, intends at 
the same time, that a lien shall exist on the 
ship itself for the debt; for then the lien 
might be in the hands of one person, and 
the negotiable security in the hands of an- 
other. To bring the present case within the 
reach of that decision, it should be shown, 
that a promissory negotiable note of the 
master or owner had been taken by the li- 
bellant. I have the most confident reasons 
to know, that the decision of the court in 
Ramsay v. Allegre was not intended to shake 
any part of the doctrine in the case of The 
General Smith [supra]. There is a case de- 
cided by Lord Stowell, upon a principle an- 
alogous to that in Ramsay v. Allegre. A 
seaman elected to take a bill of exchange on 
the ship-owners for the amount of his wa- 
ges; and the bill being afterwards dishon- 
ored, and the ownera having become bank- 
rupts, he sought a remedy in rem against the 
ship, for his wages. But Lord Stowell dis- 
missed the libel. The William Money, 2 
Hagg. 136. 

Without going more at large into the ar- 
gument, my judgment is, that the libel is 
well founded in point of jurisdiction; and 
that there has been no waiver of the lien 
implied by the maritime law for these sup- 
plies. Indeed, the moment the testimony of 
the master is admitted, it is impossible to 
raise any presumption of a waiver from any 
of the circumstances; for he positively 
swears to facts, which establish, that credit 
was given to the ship, thus displacing, by an 
express understanding, all mere argumenta- 
tive inferences. The decree of the district 
court is, therefore, affirmed, with costs. 



NETOHER (UNITED STATES v.). See 
Case No. 15.866. 

NETNAGLE (GRAIGHLE v.). See Case No. 
5,679. 

NETTLETON v. The FANNY FOSDIOK. 
See Case No. 4,641. 



Case Wo. 10,1S7. 

NETTLETON v. MORRISON. 

[5 DiU. 503; i 23 Int. Rev. Rec 187; 1 Month. 

Jur. 155: 16 Alb. Law J. 62; 1 

N. W. Rep. (0. S.) 22.] 

Circuit Court, D. Minnesota. 1877. 

oonvetakce op realty by mlnor~dlsafpir3i- 
a:soe by Subsequent Conveyance. 

A conveyance of land by a minor is voidable, 
not void, and where he disaffirms such act after 
coming of age, by conveying to a third person, 
the grantee in such subsequent conveyance, 
though taking the same with notice of the prior 
deed, is entitled to a decree quieting the title 
in himself without restoring the consideration 
paid for the voidable conveyance. 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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This is an action to quiet title. The com- 
plainant [Edward C. Nettleton] purchased a 
tract of land from Norbert Grignon, and re- 
ceived a conveyanee of the same January 
27th, 1876, which was properly recorded. 
The defendant DDorilus Morrison] claims un- 
der a prior deed executed June 8th, 1874, by 
Peter Zanzius, in the name of Norbert 
Grignon, by virtue of a power of attorney 
dated May 30th, 1874, properly executed to 
him by the latter. It is admitted that Grig- 
non represented himself in the power of at- 
torney as of lawful age, but was a minor 
when he executed it, and that he received 
the proceeds of this sale of the property; 
also, that he executed the deed to the com- 
plainant January 27th, 1876, just one year 
after he arrived at majority, and has never 
restored the money received from the de- 
fendant [The auestion was, could this ac- 
tion be maintained without a tender back of 
the money paid by defendant?] « 

S. L. Pierce, for plaintiff. 
Bradley & Morrison, for defendant 

NELSON, District Judge. The minor hav- 
ing received the consideration for the prop- 
erty at the time of the conveyance under the 
power of attorney, made the deed his own 
act, and it was voidable, not void. When 
the previous deed to the defendant was re- 
voked, the parties thereto were left to their 
legal rights and remedies. The defendant 
could recover from the minor the money 
paid, on account of failure of consideration, 
and, perhaps, under the circumstances, might 
subject him to a criminal prosecution [25 
Wend. 401, and eases cited; but see 1 Johns. 
Gas. 127]; 3 but he cannot insist in this suit 
that the complainant must restore to him 
the money paid out, as a condition of the 
relief asked. Although the complainant had 
notice of the previous transfer by the record 
of the deed and the power of attorney, it is 
evident he also knew that Grignon was not 
bound by it, and could avoid it Decree as 
prayed. 



Case No. 10,128. 

NETTLETON v. ST. LOUIS LIFE INS. CO. 

[7 Biss. 293; i 6 Ins. Law J. 426.] 

Circuit Court, D. Indiana. Oct, 1876. 

Conflict between Different Clauses in Lifk 
Insurance Poliot. 

1. Two clauses in such a policy, one "that 
no failure to pay any premium after the first 
should work a forfeiture of the entice policy, hut 
the whole sum should be reduced in ratio to the 
number of premiums paid," and the other, that 
on failure to pay interest on unpaid poli<^ notes, 
the policy should cease and determine, are not 
in conflict 

2. Semble—That equity might relieve. 

2 [From 16 Alb. Law J, 62.] 

3 [From 23 Int Rev. Rec 187.] 

1 [Reported by Josiah H, Bissell, Esq., and 
here reprinted by permission.] 



Action on a policy of insurance issued by 
the St Louis Mutual Life Insurance Company, 
on the 28th of July, 1866, on the life of Thom- 
as A. Nettleton for the benefit of his wife 
[Louisa A. Nettleton], the plaintiff. Subse- 
quently the St. Louis Mutual Life Insm'ance 
Company was ma-ged into and consolidated 
with the defendant company, which latter 
company assumed all the debts and liabilities 
of the former, and succeeded, to all its rights 
and franchises. The sum insured was ?5,000, 
The first premium of $283.90 was paid when 
the policy issued, and that was to be fol- 
lowed by nine more annual premiums of a 
like sum. The policy was on the commuta- 
tion or non-forfeiting, ten year plan, and pro- 
vided for the absolute pajonent of the ratio 
of the full amount insured, uponi payment an- 
nually of the premium due, and that no failure 
to pay any premium after the first should 
work a forfeiture of the entire policy, but the 
whole sum should be reduced in ratio to the 
number of premiums paid. The policy con- 
templated the half cash and half note system 
of paying premiums, and gave the company a 
lien on the amount due the assured for aU un- 
paid notes taken on account of premiums. 
The p'olicy also contained the following clause: 
"In case the said assured shall fail to pay an- 
nually in advance the interest or any unpaid 
notes on loans, which may be owing by said 
insured to said company on account of any 
of the above mentioned annual premiums, or 
any part thereof, then, and in such case the 
said company shall not be liable to the pay- 
ment of the sum insured, or any part thereof, 
and this policy shall cease and determine." 
On the 31st day of July, 1872, the assured 
owed the company $737.81, on account of pre- 
miums, for which sum he gave his note at 
twelve months. A clause was inserted in 
this note pledging and hypothecating the pol- 
icy for its payment This note, upon which 
nothing was ever paid, continued the policy 
in force until the 31st day of July, 1873. The 
assured died on the 14th day of May, 1875. 
To the complaint containing a statement of 
these facts the company answered, setting up 
the non-payment of advance interest due on 
the note on the 31st day of July, 1873, and 
the 31st day of July, 1874. The plaintiff de- 
murred to the answer. 

Hovey & Menzies, for plaintiff. 
Denby & Kumler, for defendant 

GRESHAM, District Judge. It was Insist- 
ed by the plaintiff's counsel that the Interest 
was a mere incident to the. note, and a part 
of it, that the parties could not have intended 
that the faUm'e to pay interest on |he note 
should forfeit the policy when neglect to pay 
the principal was not to have that effect; 
and that the interest forfeiting clause was in 
conflict with the provision which declared that 
the policy should be commuted, and not for- 
feited for failure to pay premiums or the 
principal of premium notes. 
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I see no conflict in the provisions of this pol- 
icy. Tlie assured expressly agreed that he 
would pay interest annually on all notes given 
on account of premiums, and that a failure 
so to pay interest should forfeit his policy. 
In the face of that clear and explicit agree- 
ment it will not do to say that the interest 
was a mere incident to the note and a part of 
it, and that by the terms of the policy, a 
failure to pay premiums or premium notes 
was not to work a forfeiture. To read this 
policy as if the interest forfeiting clause were 
not in it, would he to make a new and sub- 
stantially different contract for the parties, 
which courts aie not at liberty to do. This 
company did business on the mutual plan. 
Premiums were paid, half in cash and half in 
notes, and it was, of course, indispensable to 
provide a fund out of which losses arising 
from death might be promptly paid. To pro- 
vide such a fund, the company's plan of busi- 
ness contemplated and required the invest- 
ment of the cash half of its premiums and the 
prompt annual payment of the interest on 
these investments, as weU as the prompt an- 
nual payment of the interest in advance on its 
premium notes. It is not difficult to see that 
the success of the company depended largely 
upon the annual collection of its interest. If 
one member might let his premium note run 
without paying the annual interest, all might. 
The company could not have long existed 
and paid its current death claims with this 
wide departure from the plan of Its organiza- 
tion. 

So far, then, from the interest forfeiting 
clause being in conflict with any other part 
of the policy, it was a wise and necessary pro- 
vision. I have carefully read the opinion of 
the Kentucky court of appeals in the case 
of the St. Louis Mut Life Ins. Co. v. Grigsby 
[73 Ky. 310], upon which counsel relied with 
apparent confidence. In that case it was held 
that the policy was hypothecated for the pay- 
ment of the note and interest, and that the 
company was amply secured. Although this 
decision comes from a court of great respecta- 
bility, for the reasons already given, I can 
not follow it 

In the case at bar, when the assured died, 
two years' interest was due and unpaid on 
the note given for ?737.81. It does not appear 
from the pleadings that the policy was enti- 
tled to any dividend in the hands of the com- 
pany. In the Grigsby case the dividends due 
the assured were equal to the interest due on 
the premium note, less $6.97. I do not say 
that a court of equity would not be justified 
in relieving a party from forfeiture under 
such circumstances. 

To have forfeited the policy in that case, 
when the premium in the hands of the compa- 
ny due the assured was within ?6.97 of being 
enough to pay the interest due on the note, 
wotdd seem to have been against conscience, 
but the decision was based upon other 
grounds. Courts of equity sometimes "re- 
lieve against forfeiture when the amount is 



greatly disproportionate, and the forfeiture is: 
designed as mere security so that full com- 
pensation can be made." Story, Eq. Jur. §§r 
1314, 1316. 
The demurrer is overruled. 



NEUTRALITY LAWS. See Append. Fed. 
Gas. 



Case No. 10,139. 

The NEVADA. 

[Cited in The Nellie Husted, Case No. 10,098. 
Nowhere reported; opinion not now accessible. J 



Case Wo. 10,130. 

The NEVADA. 

[7 Ben. 386.] i 

District Cour^ B. D. New York. July, 1874. 

Off-Shorb Pilotage — Tender and Refusal — 
State Limits — ^Effect of State Statote. 

1. A British ship, hound to New York, was 
spoken by a pilot beiore coming in sight of San- 
dy Hook light, and his services tendered. The- 
niaster offered to take the pilot on board, but 
refused to pay off-shore pilotage, and the pilot 
left. Afterwards the ship took another pilot,, 
and paid in-shore pilotage. The first pilot filed a 
libel to recover pilotage, as on a refusal of his 
services: Sdd, that the first pilot was refused 
within the meaning of the pilotage act of the 
state of New York of April 3d, 1837; 

2. It would defeat the purpose of the statute 
to make pilotage payable after tender and re- 
fusal only where the ship did not accept the 
service of any pilot The words of the statute 
do not forbid recovery in this case; 

3. The pilot laws of a state have sufficient ef- 
fect beyond the boundary of the state to fix the 
compensation of pilots; 

4. The libellant was entitled to a decree. 

In admiralty. 

Butler, Stillman & Hubbard, for libellant 
Beebe, Wilcox & Hobbs, for claimant. 

BENEDICT, District Judge. The libel in 
this cause was filed by a New York pilot, to 
recover off-shore pilotage of the bark Nevada, 
upon the ground of an offer of services and a 
refusal thereof, which occurred on the 4th 
day of January, 1874. The admitted facts are 
as follows: The bark Nevada, a British ves- 
sel, owned by subjects of Great Britain, was 
on the high seas, bound for the port of New 
York, and distant 14 miles to the southward 
and eastward from Sandy Hook lighthouse, 
and at such a distance that said lighthouse 
could not be seen from the deck of a vessel 
in fair weather in the day time. While the 
vessel was in this position, the libellant, a 
New York pilot, spoke her and offered his 
services to pilot her into the port of New 
York. The master thereupon offered to take 
him on board, but said he would not pay 

1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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off-shore pilotage. Upon this notice, the 
libellant left the Tessel, and the master sub- 
sequently took another pilot, to whom he 
duly paid in-shore pilotage for piloting the 
vessel into the port of New York, The libel- 
lant was the first pilot offering his services 
to the vessel. 

Upon this state of facts, it is contended in 
defence, first, that the facts do not show a re- 
fusal of the pilot's services, upon which the 
right to recover is, by the statute of the state 
of New York, passed April 3d, 1S57, made to 
depend. . Upon this point my opinion is, 
that the facts stated show a refusal to take 
the libellant as the vessel's pilot, within the 
meaning of the statute referred to. It is, 
nest, contended, that, under the words of the 
statute, pilotage becomes payable by reason 
of a tender and refusal of service only in 
the case of a failure to accept the services of 
any pilot, and that there can be no recovery 
in a case like this, when it appears that sub- 
sequent to the refusal to accept the services 
of the libellant, the services of another pilot 
were accepted and paid for. 

But it is evident that such a construction 
would defeat the objects of the statute. The 
interests of commerce require, that pilots be 
induced to board ships far out at sea. In 
all pilot systems, therefore, a higher rate 
of pilotage is fixed by the law, when tender 
of services is made beyond a certain distance. 
Ships boarded beyond the line pay at a cer- 
tain rate, without regard to the distance be- 
yond this line, and must pay the pilot who 
first tenders services beyond this line. Such 
an effect must be given to the statute in ques- 
tion to secure the result intended by the act. 
By such a provision pilots are induced to go 
far out to sea in search of ships, ^ while the 
ship pays only off-shore pilotage, no mat- 
ter how far distant from port she may be 
when boarded- The words of the statute do 
not, therefore, forbid a recovery in this case. 
But see Gillespie v. Zittlosen [60 *N- Y. 449], 
in which the contrary has since been decided. 

It is nest contended, that the pilotage law 
of the state of New York is of no effect be- 
yond the territory of the state, and that Inas- 
much as the libellant bases his right to recov- 
er upon the statute of New York, and admits 
that the vessel was beyond the limits of the 
state at the time she was boarded, he cannot 
recover. But pilot laws have sufficient effect 
beyond the boundary of the state to fix the 
rate of compensation for services tendered. 
Similar provisions in the pilot laws of France 
have been held obligatory on French vessels 
when situated within the limits of British 
ports on the British channel. The compul- 
sory pilot law of England has been held to 
be obligatory upon an American vessel out- 
side the limits of British jurisdiction, when 
bound to a British port (Lushlngton). The 
statute of New York, now under considera- 
tion, has been considered by the court of ap- 
peals of the state of New York as effective 
upon seas neighboring to the port of New 
18FED.CAS. — 2 



York, although beyond the territorial juris- 
diction of the state. Cisco v. Robert. 36 N. 
Y. 292. My conclusion, therefore, is, that 
the libellant is entitled to recover the amount 
of his demand. 



Case Wo. 10,131. 

The NEVADA. 

[17 Blatchf. 122.] i 

Gircait Court, S. D. New York. Aug. 28, 1879.2 

Collision ix Narrow Slip — Ocean Steamer 

Leaving Moorings Without Aid op 

Tug — Lookout. 

1. A large ocean steamer has no right to leave 
her moorings in a narrow slip crowded with oth- 
er craft, by the use of her own propeller, with- 
out taking the utmost care to prevent accidents 
by the disturbance of the water which neces- 
sarily follows. 

2. She must maintain complete control of her- 
self, and, if she cannot get out by the use of her 
own propeller, without doing damage to other 
vessels liiat are lawfully moored near her, she 
must employ a tug. 

8. In leaving the slip, she must keep a lookout 
astern, and over her side, into the slip, if neces- 
sary. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, in admiralty, filed 
in the district court. After a decree in favor 
of the libellants, the claimants appealed to 
this court The decision of the district court, 
(Blatchford, J.,) was as follows: 

"The libel in this case is filed by Sergeant 
J. Quick, as master and owner of the canal 
boat Kate Green, for himself and for F. A. 
McKnIght, against the steamship Nevada. 
The Kate Green and a cargo of com on board 
of her were sunk in the slip between piers 46 
and 47, North river, in the city of New York, 
on the 27th of September, 1871, by a collision 
between her and the Nevada. The cargo was 
insured by the Western Insurance Company 
of Buffalo, which paid the loss, and its inter- 
est is vested in McKnight. The Nevada, a 
screw steamer, was moored at the north side 
of pi§r 46, lengthwise of the pier, with her 
bow towards the river, and, about 3 p. m., in 
full daylight, she steamed from her berth and 
went out and down the river and out to sea. 
The Kate Green was In the slip, and was, by 
the suction caused by the revolution of the 
screw of the Nevada, drawn into contact with 
the blades of the screw, as it revolved, so that 
the blades made holes in the bottom of the 
Kate Green and let In water, which caused 
her to sink, with her cargo, in a very short" 
time. No person on board of the Nevada 
knew of the occurrence until she reached 
Liverpool, which was her destination. The 
libel alleges, that the Kate Green was prop- 
erly and securely moored and fastened, and 
that the collision occurred through the negll- 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirmed in 106 U. S. 154.] 
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gence of those in charge of the Nevada, and 
not through any neglect on the part of the 
Kate Green, her master and crew. The libel 
claims for a total loss of the canal boat and 
her cargo. The answer alleges, that the Kate 
Green was made fast, by her bow only, to a 
floating grain elevator which lay alongside 
and to the south of a steamer which was ly- 
ing at the south side of pier 47; that the stem 
of the Kate Green was not fastened to any- 
thing; that between the Kate Green and 
said steamer there were two canal boats and 
another elevator; that the Kate Green re- 
mained thus made fast until the hour arrived 
for the Nevada to sail; that her master was 
notified of the approaching departure of the 
Nevada, and was warned that the boat was 
not properly moored, and was exposed to dan- 
ger from the departure of the Nevada; that, 
notwithstanding said warning, he neglected 
to take tJae steps necessary to secure the boat: 
that the Nevada, at the hour appointed, left 
her berth, and, moving slowly and carefully, 
proceeded out into the river; that, previous 
to and while so leaving her berth, the steam 
whistle was blown, the bells on deck were 
rung, and all usual and proper precautions 
'were taken to announce said departure and 
to avoid collision with the several lighters 
and canal boats lying in the slip; that, as 
the natural and ordinary result of the move- 
ment of the Nevada through the water, and 
of the action of her screw, the water was 
sucked or drawn towards the Nevada, and 
the stern of the canal boat, so allowed to re- 
main unfastened, was thereby drawn over to 
the side of the Nevada, and struck against the 
Nevada with a violent blow; also, that the 
collision was occasioned solely by the negli- 
gence of the master and crew of the Kate 
Green, and by reason of her said improper 
and insufficient mooring. The fair reading 
of the answer is, that the situation and in- 
sufficient mooring of the Kate Green were 
seen and known by those on board of the Ne- 
vada, that the Kate Green was warned in 
respect thereto, that she neglected to moor 
herself more securely; that, after such warn- 
ing was given, those on the Nevada saw that 
the Kate Green did not moor herself more 
securely, and saw that she continued to be 
insufficiently moored; and that, neverrheless, 
the Nevada, with full knowledge that the nat- 
ural and ordinary result of the action of her 
screw, as she would movfi ahead, would be 
to suck or draw the wafer, and with it the 
unfastened portion of the Kate Green, over 
to the Nevada, put her screw in motion, and 
kept it in motion, until the collision occurred, 
in consequence of such drawing over of the 
Kate Green until she stnick the Nevada. A 
clearer case of negligence on the part of the 
Nevada could not well be set forth. Much 
evidence is given as to the mooring of the 
Kate Green; as to whether she was fastened 
at all by lines to anything; and as to how she 
was fastened, if she was fastened. I deem 
it unprofitable to discuss or determine those 
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questions, and many other questions as to 
which evidence was given. 

"The case is easy of solution on plain propo- 
sitions. If the Kate Green was loose in the 
slip, and not fastened at all, her condition 
ought to have been seen by and known to 
those on the Nevada, and it was negligence in 
them to set the screw of the Nevada in mo- 
tion, under such circumstances that the Kate 
Green could be drawn over against the Ne- 
vada by the suction of the screw of i)iQ Ne- 
vada. And this is true whether the Kate 
Green was warned or not, and whether, when 
warned, she was loose or was only insuffi- 
ciently fastened. And it is true whether the 
wai-ning came from the Nevada or from else- 
where. Indeed, an tmheeded warning from 
the Nevada, given before the Nevada set her 
screw in motion, so far from relieving the Ne- 
vada from fault, only serves to make her 
fault in starting her screw more clear, as 
showing that she had her attention called to 
the perilous condition of the Kate Green, and 
yet set her screw in motion. If tlie Kate 
Green was fastened, she was so fastened that 
she was at such a distance from the Nevada, 
that, after she began to be drawn over by the 
suction of the moving screw of the Nevada, 
there was abundant time for the Nevada to 
have stopped her screw and avoided the col- 
lision, if there had been a proper lookout kept 
in the proper place on board of the Nevada. 
The fact, that no one on board of the Nevada 
knew or heard of the accident till she had 
crossed the ocean, tells the whole story. It 
is abundantly proved, that, as the Kate Green 
was being drawn over by the suction of the 
movmg screw of the Nevada, the Nevada was 
hailed from the Kate Green to stop her screw, 
but no heed was paid to the hail, by the Ne- 
vada, because there was no person in a posi- 
tion on the Nevada to hear the hail. What- 
ever observation was made by those on the 
Nevada, of the position of the vessels in the 
slip, preparatory to the sailing of the Ne- 
vada, and whatever warning she gave by any 
hails to any boat in the slip, were made and 
given, on the evidence, at a time before the 
Kate Green had come into the slip. Indeed, 
the answer does not aver that any oral no- 
tice or hail or warning was given to the Kate 
Green by any one on board of the Nevada. 
As there was fault on the part of the Nevada, 
causing damage to the cargo of the Kate 
Green, and as the Nevada alone is sued in 
this suit for such damage, and as no fault, if 
any, of the Kate Green, can be imputed to 
the cargo, there would have to be a decree 
against the Nevada in respect to the cargo, 
even if the Kate Green also were found to be 
in fault for the collision. As to the boat her- 
self, I do not find that she was in fault If 
she was loose, not fastened, she was not in 
fault for remaining so, whether warned or 
not, because it was the duty of the Nevada to 
see her condition and not to put her screw in 
motion. If the Kate Green was fastened, 
she was fastened at a distance from the Ne- 
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vada which allowed abundant time, if her 
fastenings parted, for the Nevada, with a 
proper lookout, to stop her screw, after the 
Kate Green began to be drawn over. In ei- 
ther view, the Kate Green, in fact, hailed the 
Nevada, after the suction begaa to take ef- 
fect, in season for the Nevada to have stopped 
her screw and saved the collision, if an offi- 
cer of the Nevada had been stationed in a 
proper place, to observe the condition of the 
Kate Green and to hear the hail. There must 
be a decree for the libellant, as to both boat 
and cargo, with a reference to ascertain the 
damages." [Case unreported.] 

uT^^^ *^°"^ ^^^^^ *^® following facts: 
About three o'clock in the afternoon of Sep- 
tember 27th, 1871, the steamship Nevada left 
her berth in the slip between piers 46 and 
47, North river. New York, on a voyage to 
Liverpool. She was one of -a line of ocean 
steamers plying regularly between New York 
and Liverpool, owned by an English corpo- 
i-ation of which Williams & Guion were 
agents in ^ew York, and, previous to her 
departure, lay on the north side of pier 46 
with her bow toward the river, and her stern 
toward the bulkhead. The slip was two hun- 
dred and five feet wide, pier 46 sis hundred 
and thirty feet long, and pier 47 sis hundred 
and twenty-four. On the opposite of the 
slip, and on the south side of pier 47, lay the 
steamship Queen, also with her bow toward 
the nver, and her stern toward the bulk- 
head. - The bow of the Nevada was about 
thirteen feet back from the end of her pier 
and that of the Queen fifty-two feet si^ 
inches from the end of hei-s. Two floating 
grain elevatoi's lay alongside of, and moored 
to, the Queen; one named the Scotia, at one 
of the forward hatches, and the other, nam- 
ed the Metropolitan, at one of the after hatch- 
es. The canal boat Sarah and Madonna, lay 
alongside of the Metropolitan, with her stem 
toward the bulkhead, and was being unload- 
ed into the Queen. At her stem lay the ca- 
nal boat O. H. Hart, with her bow toward 
the bulkhead, and estending some distance 
beyond the Metropolitan. Her stem was 
made fast by a line to the Metropolitan, and 
her bow by another leading to the deck of 
the Queen. She was waiting her turn to be 
unloaded. One or more boats lay alongside 
the Scotia, and moored to her, and there 
were two lighters at the bulkhead, astern of 
the Nevada. The length of the Nevada was 
three hundred and fifty-five feet, and her 
beam forty-three feet, four inches. The 
length of the Queen was three hundred and 
eighty-one feet, and her beam forty-two feet 
four inches. The Meti-opolitan was about 
eighty-seven feet long, and her width twenty- 
four feet The 0. H. Hart was ninety-si 
feet long, and her width seventeen feet, four 
inches. Just as the Nevada was starting 
the canal boat Kate Green, owned and com- 
manded by the libellant Quick, came into the 
slip, in tow, on the port side, of the tug Ja- 
cob Sines, and was placed alongside the C 
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H. Hart. Her master. Quick, made a line 
from her bow to the bow of the Hart, and 
her steersman another from her stern to the 
stem of the Hart While this was being 
done, the tug let go and commenced backing 
out of the slip, but she had' only time to get 
under the stem of the Kate Green, or a lit- 
tle beyond, when the Nevada started. Pre- 
vious to the ti]ne the Kate Green came into 
the slip, full public notice had been given by 
those in charge of the Nevada, that she was 
about to depart, and particular notice wjis al- 
so given to all the boats then alongside the 
Queen, including the 0. H. Hart. When the 
Hart came in she was sent up the slip, in 
order that she might keep out of the way. 
The Nevada had been advertised to sail at 
that hour. Her bells had been rung, and her 
whistles blown, several times. Signals, in- 
dicating that she was about to depai-t, were 
flying at her mast-head. She took out, on 
that voyage, a considerable number of cabin 
and steerage passengers, and there was 
about her decks and on her pier, all the bus- 
tle and noise which usually accompanies the 
sailing of a large ocean steamer. The Kate 
Green was not seen from the Nevada when 
she came in, and no, special notice was given 
to her that the Nevada was about to leave. 
She had no time, after her f^rrival, to give 
particular attention to what was being done 
on board of the Nevada, or on the pier. All 
the bells were rung and whistles blown be- 
fore she arrived, or while the attention of 
those on board was given to making her fast 
and getting away from the tug. Neither was 
there time for her master to esamine par- 
ticularly the fastenings of the Hart The Ne- 
vada started almost simultaneously with her 
getting alongside the Hart, and the first actu- 
al notice she had that the Nevada was about 
to leave was when the propeller commenced 
moving. If she was, in fact, made fast at 
the time, it had only just been done. She 
lay about sisty feet from the Nevada. The 
tide was flood, and mnning up by the ends 
of the pier, pretty strong. When the Nevada 
started, the revolution of h^r propeller and 
her own motion caused a displacement of 
the water in the slip, and a suction,. which 
drew the Hart and the Green away from 
where they were lying, and broke the bow 
fastenings of the Hart As soon as this was 
done, the Green swung rapidly towards the 
Nevada. Her master, who was on deck 
called loudly to the Nevada to stop the pro- 
peller, but he was not heard, or, if heard, not 
•heeded. The Nevada kept on without stop- 
ping, and the revolving blades of her screw 
struck the Green under the water line, and 
a httle aft of the port bow, inflicting such 
an injury as caused her, the Green, to sink 
soon after, with her cargo on board, and 
some articles of furniture, &c., belonging to 
her owner. No one on board of the Nevada 
knew of the parting of the Hart's lines, or 
of the swinging of the Green, or of 'the acci- 
dent until after she arrived in LivemonI 
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If a man had looked from her deck over her 
side into the slip, he could not have failed 
to see what was going on all the time from 
the first movement of the propeller, and he- 
fore, nntil she got out» There was an abun- 
dance of time, after the breaking of the fas- 
tenings of the Hart, and after the Green be- 
gan to swing, and after the hail of her mas- 
ter, to have stopped the propeller, before the 
collision. The report of the commissioner as 
to the damages, is warranted by the evi- 
dence, and the libellant, McKnight, was the 
owner of the claim for damages when the 
libel was filed," 

E. H. Lewis, for libellants. 
Stephen P. Nash and George C. Holt, for 
claimant. 

WAITE, Circuit Justice. There are many 
palpable errors in the testimony in this case, 
but the material facts, as found, are satis- 
factorily proven, and are sufficient, as I 
think, to charge the Nevada with fault A 
large ocean steamer has no right to leave 
her moorings in a narrow slip crowded with 
other craft, by the use of her own propeller, 
without taking the utmost care to prevent 
accidents by the disturbance of the water 
which necessarily follows. The natural ef- 
fect of the revolution of her propeller is to 
draw towards her stern all objects near by, 
movable in the water, and that, added to 
the displacement of the water, by the move- 
ment of the vessel herself, in such a slip, 
makes it the duty of the officers and men re- 
sponsible for her navigation to be specially 
vigilant, and to keep the vessel completely 
under their control, until all danger is past. 
Other vessels have the right to come into 
the slip and moor themselves. She has an 
equal right to be there, and to start on her 
voyage when she is ready, but she cannot, 
with impunity, cause damage to other ves- 
sels lying near, by any neglect of her own 
navigation in going out. She must watch 
for, and, if necessary, give warning of dan- 
ger. 

Some witnesses have testified that the 
Kate Green was told, when she came in, 
that the Nevada was about to leave, and 
sent up into the' slip to get out of the way, 
but, upon the whole evidence, it is manifest 
to my mind they were mistaken, and that 
they counfounded the Green with the Hart, 
which arrived a short time before, and 
which, undoubtedly, was warned. I do not 
entertain a doubt, that the Green got into 
the slip without being noticed from the 
Nevada, or by any one charged in any man- 
ner with her navigation. The entire atten- 
tion of those on board the Nevada, officers 
as well as men, so far as I can discover, was 
directed towards her and to getting her 
away from her pier, and into the stream, 
without injury to herself. No notice what- 
ever was taken of the other vessels in the 
slip, and no one was set to look out for dan- 



ger on the other side of the vessel, or at the 
stem, when it ought to have been known 
that much damage might be done to the 
neighboring vessels by the screw, if from 
any cause they got loose from their moor- 
ings. This I cannot but consider, imder the 
circumstances, a gross" fault. "With the large 
number of competent officers and men which 
the prudent and successful navigation of 
such a vessel rectuired on board, there was 
no difficulty in providing men for the per- 
formance of that duty, and, if they had been 
at their posts, the Green would have been 
seen, as she approached the slip, and stop- 
ped outside, or sent up into the slip with 
her tug, away from danger, to wait until 
the Nevada had gone. The fastenings of 
the Hart might have been strengthened, to 
meet the additional strain caused by the 
presence of the Green alongside, or, when 
the boats broke away, and the Green swung 
over, the propeller might have been stop- 
ped until she could have been got away. I 
know that, since the appeal, testimony has 
been taken to show that it would have been 
unsafe to stop the propeller after the steam- 
er had started, because of the efEect of the 
tide upon her bow when it got outside the 
end of the pier. If this was really so, of 
which I am by no means certain, it was a 
faxilt in the steamer to start without mak- 
ing provision to counteract the effect of the 
tide, in case it became necessary to stop. 
The rule hardly admits of an exception, 
which requires a steamer moving by her 
own power, in a crowded and narrow slip, 
to maintain complete control of herself. She 
is not likely to be put in a situation, dur- 
ing her entire voyage, where other vessels 
will be exposed to so much danger from her 
movements as .there, and, if she cannot get 
out by the use of her own propeller, with- 
out doing damage to other vessels that are 
lawfully moored near her, she must employ 
a tug. 

An attempt has been made to prove that 
the steamer broke a hawser leading from 
her to her pier, as she went out, and that 
her stern swung away from the pier and 
out into the slip. The testimony on both 
these points is very conflicting, and it is not 
easy to say what the actual facts were; 
but, in the view I take of this case, they are 
unimportant. The real fault of the steamer 
was in not keeping a lookout astern, and 
over her side, into the slip. The office of a 
lookout is to watch for the approach of dan- 
ger, and he should be stationed where he 
can best do what is required of him. At 
sea, danger is most to be looked for ahead, 
and the lookout takes his place at the bow; 
but, in a crowded slip, there is as much, and 
oftentimes more, use for him at the stem, 
or over the side, than at the bow. Under 
such circumstances, it is as important to 
keep men stationed there, as at sea it would 
be forward. Thus much for the Nevada. 

At first, I was inclined to think the Kate 
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Green was also at fault, but, on further re- 
flection, have reached a different conclusion. 
In The City of Paris [Case No. 2,767], a 
case like this In many of its features, I held 
a canal boat responsible equally with the 
steamer, and divided the damages, because 
the canal boat was insufficiently moored; 
but, there, the steamer was known to be 
about to sail long before she started, and 
the captain of the canal boat ought to have 
known that the boat alongside of which he 
was moored was not securely fastened. Be- 
sides this, he lay within twenty-five feet of 
the steamer, and a very little change of po- 
sition would bring the vessels together. 
Here, however, the Kate Green had no ac- 
tual notice that the steamer was about to 
leave, and I am by no means satisfied that 
she was securely made fast to the Hart be- 
fore the propeller was set in motion. If 
there had been time enough, she might have 
seen, by the indications on the steamer or 
the pier, that the steamer was about to start, 
but, in passing into and along the slip, she 
was cut off from any view of what was go- 
ing on. If she had had time, also, she 
might have seen that the Hart was not 
sufflcientiy fastened to hold the two boats; 
and it is possible, that, but for this, the rule 
acted upon in The City of Paris [supra], 
might, with propriety, be applied here. But, 
upon the case as it stands, I think the 
whole fault must be charged on the steamer. 
Had she kept her proper lookout, and given 
the necessary warning, all defects in the 
mooring of the canal boat could have been 
avoided. 

The delay in filing the libel is sufflcientiy 
explained, and no change has taken place 
in the ownership of 'the Nevada since the 
loss. The suit, therefore, is not barred by 
lapse of time. While there may have been 
some difficulty in obtainitfg testimony, caused 
by the length of time which elapsed between 
the occurrence and the trial, the facts on 
which the case turns, if not admitted, are 
not seriously contested. 

There is no complaint as to the amount of 
damages allowed by the commissioner, ex- 
cept in relation 'to the value of the canal 
boat, and in that I think the preponderance 
of evidence is in favor of the report. 

A. "decree may be prepared in favor of the 
libellant Quick, for three thousand one hun- 
dred dollars, and interest at six per cent, 
from September 27th, 1871, and in favor of 
the libellant McKnight, for five thousand 
eight hundred and sixty 6t/n,o dollars, with 
like interest from the same date, and for 
costs. 

[On appeal fo the supreme court, the decree 
of the circuit court was affirmed. 106 IT. S. 154, 
1 Sup. Ct. 234.] 

NEVADA. The (GRISWOLD v.). See Case 

No. 5,839. 
NEVADA. The (SHERMAN v.). See Case 

No. 5,839. 
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The NEVERSINK. 
[5 Blatchf. 539.] i 
Circuit Court, S. D. New York. Nov. 22, 1867.2 
Maritime Lieks — Supplies at Foreigs Port — 
Agest of Material, Mas Who Resided at 
Home Pokt— Proof of Apparent Neoessitt— 
Sdfficiexct. 

1. In the cases of Thomas v. Osborn, 19 How. 
[60 U. S.] 22, and Pratt v. Reed, Id. 3o9, the 
rule which requires evidence of an apparent 
necessity, existing at the time, for suppljjng, 
on the credit of a vessel, supplies furnished to 
her at a foreign port, in order to create a lien 
on her in favor of a material man, was not ex- 
tended beyond its ancient strictness, as to the 
degree of proof required. 

[Cited in The Grapeshot, 9 Wall. (76 U. S.) 
137; The Washington Irving, Case No. 17,- 
244; The Eledona, Id. 4,340; The Mait- 
land, Id. 8,979; Stephenson v. The Francis, 
21 Fed. 720, 726.] 

2. Where the master of a steamer had no 
funds to pay for coal, and her charterers, who 
owned her pro hae vice, resided in a foreign 3U- 
risdiction, and the coal was a necessary supply, 
and it was obtained by the master, and credit 
therefor was^in fact, given to the vessel and her 
charterers: Mdd, that a lien was created on the 
vessel therefor. 

[Cited in The Eledona, Case No. 4,340; The 
Maitland, Id. 8,979; The Plymouth Rock, 
Id. 11,237; The India, 16 Fed. 263; Scull 
V. Raymond, 18 Fed. 550; The Charlotte ' 
Vanderhilt, 19 Fed. 219.] 

3. The same thing was held in a case where 
the material man resided at the home port of 
the vessel and furnished the coal at the foreign 
port, through an agent there. 

[Cited in The Maitland, Case No. 8,979.] - 

4. The sufficiency of the proof of an apparent 
necessity must, in every such case, rest in the 
sound judgment of the court 

5. General rules stated, for determining the 
existence of such apparent necessity. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

Tills was a libel in rem, filed in the district 
court, against the steamboat Neversink, to re- 
cover the value of coal furnished to her at 
New Brunswick, New Jersey, ' between the 
12th of March, 1866, and the latter part of 
April, 1866. She made daily trips between 
the city of New York and New Brunswick, 
and was under a charter party to one Thornal 
and one Hine, who were the owners pro hac 
vice, one White beuig the general owner. 
The vessel was registered in the city of New 
York, where the general owner and the char- 
terers resided. Thornal, one of the charter- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirming Case No. 10,132.] 



ers, -was master of the vessel. The disti-ict 
court decreed in favor of the libellants [Case 
No. 10,132], and the claimants appealed to 
this coui't. 

Joseph B. Welch, for libellants. 
Dennis McMahon, for claimants. 



KELSON, Circuit Justice. That the coal 
supplied was necessary to enable the vessel 
to perform her daily trips, and earn her 
freight and passenger money, and that the 
credit for the supplies, as a matter of fact^ 
was given to her and her owners, cannot be 
doubted, upon the proofs. The main ground 
of eonti-oversy is, whether or not there is suf- 
ficient evidence of an apparent necessity, ex- 
istmg at the time, within the rule of the mari- 
time law, which justified the furnishing of 
the coal on the credit of the vessel. It has 
been said, or intimated, by very respectable 
authority, that this rule has been extended 
beyond its ancient strictness, in the recent 
cases of Thomas v. Osborn, 19 How. [60 U 
S.] 22, and Pi-att v. Reed, Id. 359, and that a 
ffreater degree of proof of this necessity is 
now required, by these adjudications, than 
had been previously exacted in the adminis- 
tration of this branch of the rule. I may be 
pei-mitted to say, having written one of the 
opinions, and fully concurred in the other, 
after extended arguments at the bar, and the 
very full discussions by the judges in their 
conferences, arising out of the differences of 
opinion among them, that no such pui-pose 
existed on the part of the court or of any one 
of the justices; and a reference to the cases 
will show, that the opinion delivered in each 
of them was placed, and intended to be 
placed, upon ancient and settled authority. 
Some prominence, it is true, was given to this 
branch of the rule, and the propriety of prop- 
erly enforcing it, in both opinions, for the rea- 
son, that, in several cases that had come be- 
fore us, it had been overlooked or disregarded, 
and the decisions had proceeded upon the 
gi-ound that proof of an apparent necessity 
for the credit constituted no part of the mai'i- 
. time rule. That en-or it was intended to cor- 
rect, by recalling to the notice of the profes- 
sion the rule as established by both the an- 
cient and the modern authorities. I do not 
intend to go over this subject again, as I re- 
gard the two cases above referred to as laying 
down the principles which govern it. Apply- 
ing those principles to the case in hand, I am 
satisfied that the proofs show an appai-ent 
necessity for the credit m question. The 
master had no funds to meet the payment for 
the coal as delivered, and the owners, the 
charterers, were not present, but resided at 
a distance, and, in the sense of the maritime 
law, in a foreign jurisdiction. The master 
was one of the charterers, but this does not 
affect his authority as master. He had no 
means, either as master or owner, which 
makes the apparent necessity for the credit to 
the vessel the stronger. I lay out of view the 
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general owner, because the master was not 
his agent, and could bind him by no act 
of his. He could bind only the vessel and 
the charterers. 

As to the sufficiency of the proof of this ap- 
parent necessity, no fixed rule, from the great 
diversity of the cases that arise, can be laid 
down in advance. It must necessarily rest in 
the sound judgment of the tribunal before 
which the proofs are presented. Good faith 
and fair dealing, in every ease, are exacted 
on the part of the person fui-nishing the sup- 
plies, in eveiy ease; and the absent owner 
should be guarded against collusion by the 
master with the material man or the furnish- 
er of supplies, and against an unnecessary 
tacit incumbrance upon his vessel. 

Decree affirmed. 

NOTE. Another case against the same ves- 
sel was decided at the same time, the libellams 
m which resided in the city of New York the 
home port of the vessel. The coal was fur^ 
mshed to the vessel at New BrunswS New 
Jersey, by ^e agent of the libellaute. In S 
opinion m the case. Nelson, J., said: "Where 
the business of furnishing supplies of coal or 
otter stores to vessels touching at a foreisn nort 
IS earned on through an agent there tC 
would seem' to be, in good senle, no distinction 
so far as regards transactions atThat port, b": 
^r^^f^'iJ^A^^^ ^'^^""S *^^ Principal resides at that 
port and cases where he does not reside there 
ihe agent represents the principal at the ulaee 
?L^h^'^''^- .^^1 «"PPJies are furnished nStS? 
the home port of the vessel, but at a foreiiii 

vSef exists' wfth'Th ''' «^%remedy Igainsf S 
cfplf rial! l?lflttSn ^r\y' '' *^ ^"'^^ 
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Case :N"o. 10,134. 

NEVES et al. v. SCOTT et al. 

[9 Law Hep. 67.] 

Circuit Court, D. Georgia. June, 1846. i 

Antexl-ptial Coxtkact--Executokt-Bii,l bt 

bTRASGER TO THE COSSIUERATIOX — EQUITY - 

Rule ix Shelley's Case — Specific Pbrfobm- 

AiCE. 

iJ:X ^Y-°i parties, intending marriage, entered 
WT,.^"*?.!^^.^/ agreement between Wemselves. 
without the intervention of trustees, and without 
the concurrence of any other party, by which 

shonld^twin^f ^}} Property w^ieh then was or 
should thereafter become their right, should re- 
mam m common between them during thli^ 
natural lives, and was to continue the propertv 
of the survivor until death, and then to be dl^ 
7ho^lS"'°''^K*^^ ^T« P^ «"e and the heii^ of" 
the other, share and share alike. The parties 
intermarried; each acquired property durin- 
the marriage; the wife survived the husK" 
kept possession of the property, and married 
again and at her death, without issSl! her 
second husband took possession of the whole es- 
tate. The first husband, before his delth had 
made a wiU, devising one half of his estate to 
another party. The brothers of the first hus^ 

half of the estate as his heirs, under the ori-inal 
articles, alleging that the will could not contrjl 



1 [Reversed in 9 How. (50 U Si iqr iq 
How. (S4 U. S.) 26S.J '' ■^^^' ^^ 
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the articles, and praying for a dirision of the 
estate, and for an injunction against the devisee 
from setting ap any right under the will. On 
general demurrer, it was held that the articles of 
agreement constituted an executory, and not an 
executed, agreement 

2. A volunteer, or one who is not within the 
influence of the consideration of an executory 
agreement, or who does not claim through one 
who is within it, cannot maintain a bill to en- 
force its performance. 

3. The complainants, being brothers of the 
first husband, were not withm the influence of 
the marriage consideration; and since they 
claimed the estate on the ground that the terms 
by which they were designated in the articles 
of agreement were words of purchase, and not 
words of limitation, they did not claim through 
a party who was within the influence of the 
consideration, and were therefore volunteers. 

4. In equity, what ought to be done should be 
considered as having been done; that tlie estate 
must be considered as having become vested in 
the first husband, according to the rule in Shel- 
ley's Case; and the heirs could only claim 
through him, and not in their own right. 

5. The consideration of marriage and a portion 
extends only to the husband, the wife, and their 
issue, unless the settlement is made through the 
instrumentality of a third party, whose concur- 
rence is necesasry. 

6. "Where an action of law might be brought in 
the name of trustees, to recover damages for the 
non-performance of a covenant, it seems that eq- 
uity would enforce the specific execution of the 
covenant. 

7. Upon the foregoing considerations, the de- 
murrer should be allowed. 

This was a bill filed by the complainants 
[William Neves and James 0. Neves] against 
the defendants [William F. Scott and Rich- 
ard Rowell], to enforce the articles of agree- 
ment entered into by John Neves and Catha- 
rine Jewell, anterior to their intermarriage, 
dated February 17, 1810, by which it was 
agreed "that all the property, both real and 
personal, which there was or may thereafter 
become the right of the said John and Catha- 
rine should remain in common between 
them-, the said husband and wife, during 
their natural lives; and, should the said 
Catharine become the longest liver, the prop- 
erty to continue hers so long as she shall 
live, and at her death to be divided, between 
the heu:s of her, the said Catharine, and the 
heirs of the said John, share and share alike, 
agreeably to the distribution laws of the state 
made and provided. And, on the other hand, 
should the said John become the longest liver, 
the property to remain in the manner and 
form as above." 

The bill alleged that the said marriage 
took place; that, subsequently thereto, the 
said John purchased many slaves and other 
property, and that the said Catharine ac- 
quired, by a bequest from her sister, other 
property of value; that the said John died 
in 1828, never having had any children, leav- 
ing the complainant William Neves, and his 
brother, and the complainant James C. 
Neves, his nephew, his heirs at law, and 
leaving a large estate, real and personal; 
that, after the death of the said John, all of 
said property (except some she disposed of) 



remained in the possession of the said Cath- 
arine, his widow, until her subsequent inter- 
marriage with the defendant, William F. 
Scott, in the year 1835; that the said Scott, 
after his marriage, exercised control over 
said property; that the said Catharine died 
in 1844, without ever having had issue and 
leaving the said William F. the sole heir at 
law of her half- or share of said estate, and 
who possessed himself of the whole estate, 
and refused to account with the complain- 
ants for their half, &e. The bill then fur- 
ther alleged that John Neves, when on his 
death-bed, and when in extremis, made a 
will, under the coercion and fraudulent pro- 
curement of the other defendant, Richard 
Rowell, by which John devised and be- 
queathed one half of his estate to George 
Rowell, the son of Richard; but the com- 
plainants allege that the will could not affect 
their vested rights imder the deed of mar- 
riage settlement, whether the will be valid 
or not; but that Richard Rowell," as executor 
of said fraudulently procured will, claims one 
half of said estate adversely to the complain- 
ants. The bill then further alleges that both 
the defendants are estopped from disputing 
the rights of the complainants as vested un- 
der and by virtue of the deed of marriage 
settlement, because it has been heretofore 
judicially and finally adjudicated in the su- 
perior court of Baldwin county, Georgia, that 
the marriage settlement was not affected or 
controlled by the will of said John Neves, 
which adjudication took place in a proceed- 
ing on the equity side of said superior court, 
wherein the said Catharine, then Catharine 
Neves, was complainant, setting up and in- 
sisting on the deed of marriage settlement as 
paramount to said will, and Richard Rowell 
was defendant; and afterwards Richard 
Rowell was complainant in a cross bill, and 
Catharine and William F. Scott were defend- 
ants; William F. having also been made a 
party to the original bill pendente lite; and it 
refers to said eqmty proceedings as exhibits 
to the complainants' bill. The prayer of the 
bill was for a division of the whole estate in 
the hands and control of the defendant Scott, 
between the complainants and the defendant 
Scott; and that the defendant Richard Row- 
ell, be perpetually enjoined from setting up 
any right under the will, &c.; and for fur- 
ther relief. The bill, answers, cross bill, &c. 
between Catharine Neves and Richard Row- 
ell (to which the defendant Scott was subse- 
quently made a party) are very voluminous, 
but the only part necessary to set forth is 
the final decree of the special jury (who, in 
the state courts of Georgia, act as co-chan- 
cellors with the judge,) in said cause, which 
final decree was as follows: "We, the jury, 
find for the complainant a life estate in the 
property, agreeably to the provisions of the 
marriage contract, leaving all other persons 
to contest then: rights at her death; and we 
further find that the complainants do pay to 
defendant the sum of nine hundred and two 
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dollars and seventy-five cents, which have 
been allowed by the special juxy, at this 
term, upon an appeal from the court of ordi- 
nary, as expenses and cost, incurred by the 
defendant in proving the wiU of John Neves, 
deceased, and resisting the marriage con- 
tract between John Neves and Catharine 
Neves, his wife; and we further find for the 
complainant the costs of suit. S. Boykin 
Foreman." * 

To this bill of complainants, general de- 
murrers were filed by the defendants re- 
spectively, and the demurrers were argued 
upon paper, and submitted to the court The 
ground relied on in support of the demurrers, 
was, that the complainants were volunteers, 
not within the scope of the marriage con- 
tract, which, it was alleged, was only an ex- 
ecutory, and not an executed, contract; in 
other words, that it was only marriage arti- 
cles, and not a marriage settlement; and 
that a court of equity would never lend its 
aid to a mere volunteer, to enforce an ex- 
ecutory agreement. 

Seaborn Jones and S. T. Bailey, for com- 
plainants. 

Francis H. Cone, for defendant Rowell. 

Kenan & Rockwell and Robert M. Charl- 
ton, for defendant Scott 

NICOLL, District Judge. The agreement 
which forms the subject of the biU in this 
case was entered into by John Neves and 
Catharine Jewell, on the eve of their mar- 
riage. They were the only parties to it and 
it was founded exclusively on the considera- 
tion of marriage, and other considerations 
moving only between the parties themselves. 
The consideration of such an agreement ex- 
tends only to the husband and wife and 
their issue. Osgood v. Strode, 2 P. Wms 
245; Ath. Mar. Sett 125, 127-151; 2 Story, 
Eq. Jur. § 986; Sugd. Vend. (5th Ed.) 466, 
467; Bradish v. Gibbs, 3 Johns. Ch. 550; 2 
Kent Comm. 172, 173. And it is admitted 
by the counsel for the plaintiffs that a vol- 
unteer, one who is not within the influence 
of the consideration of an executory agree- 
ment or who does not claim through one who 
is, cannot seek the aid of a court of equity 
to enforce its performance. Coleman v. Bar- 
rel, 1 Ves. Jr. 50; 3 Brown, Ch. 12; 1 Fonbl 
406; Stoiy, Eq. Jur. §§ 433, 973, 986; Ath. 
arar. Sett 398, 399. That the instrument 
under which the plaintiffs ask the interposi- 
tion of the court constitutes an executory, 
and not an executed, agreement can scarce- 
ly admit of doubt It is in terms an execu- 
tory, and not an executed, agreement and 
of the most informal character. It transfers 
no property, passes no estate, declares no 
trustees, and contains no word of direct and 
immediate conveyance, and nothing to indi- 
cate that it was a complete and actual set- 
tlement. It relates not merely to property 
in possession, but to that which might be ac- 
quired in future; and the greater part of 
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that which is the subject matter of the plain- 
tiffs' bill was subsequently acquired either 
by purchase or descent and could not be the 
subject of an executed contract The title 
of the plaintiffs therefore rests entirely in 
covenant Coleman v. Sarrel, 1 Ves. Jr. 54; 
Ellison V. Ellison, 6 Ves. 656; Antrobus v 
Smith, 12 Ves. 39-46; Ath. Mar. Sett 186. 
It is an executory agreement then, to en- 
force which the interference of a court of 
equity cannot be obtained at the instance of 
a volunteer. 

Now the bill, in this case, seeks the aid 
of the court upon the ground, that by the 
stipulations of the marriage agreement, the 
plaintiffs were to have the absolute and en- 
tire property after the expiration of the life 
estate of Neves and his wife; that the preced- 
ent estate vested in Neves and wife; the 
first taken under the articles, was circum- 
scribed to, and could not endure beyond, their 
lives; and that by the Umitation over, the 
plaintiffs became entitled to the property 
not by succession or descent, as coming in, in 
the estate of the first taker, but as taking 
originally in the capacity of purchasers in 
their own right; in other words, that the 
terms under which they claim title, and by 
which they are designated, are words of pur- 
chase, and not words designed to indicate 
the quantity of interest or -magnitude of the 
estate which Neves and wife took; that con- 
sequently the interest of Neves and wife was 
limited to a life estate, the remainder did 
not become executed in possession in them, 
and that they and neither of them could by 
WiU, or otherwise, control or dispose of the 
property, after the termination of their re- 
spective lives, or bar the plaintiffs. Such is 
the aspect in which the claim of the plain- 
tiffs is presented by their bill, and such was 
the construction given to the instrument by 
tiie bill. Instituted by Mrs. Neves, in her 
lifetime, in Baldwin superior court. Since, 
then, the plaintiffs, who are the brothers of 
the husband Neves, are not within the influ- 
ence of the marriage consideration, and since 
they claim to take, not derivatively or by 
transmission, from or through either or any 
of the parties, who came within the influence 
of that consideration, they are unquestiona- 
bly volunteers, and are not entitled to the 
aid which they seek. 

The view which I have taken Is sustained 
by the authorities whose aid has been in- 
voked by the counsel for the plaintiffs. The 
cases referred to by them may be resolved 
Into three classes: 

1. It is an established principle In equity, 
that what ought to be done shall be consid- 
ered as done; "and a rule so powerful it is 
as to alter the very nature of things, to make 
money land, and, on the contrary, to turn 
land into money; thus money articled to be 
laid out in land, shall be taken as land, and 
descend to the heir." Leehmere v. Earl Car- 
lisle, 3 P. Wms. 215; Babington v. Green- 
wood, 1 P. Wms. 532. It is also a well-set- 
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tied rule of law, wMch equity must follow 
(Butler, note 249, subd. 14, to Go. Litt.); tbat 
If by one and tbe same instrument, a life 
estate is given to a person, with a limitation 
In remainder to bis beirs In fee, whether with 
or without the interposition of an intermedi- 
ate estate, the remainder unites with the 
precedent life estate, and is immediately exe- 
cuted in possession in the person who takes 
the life estate, who thus becomes seised of 
an immediate estate in fee. The word 
"heirs" is in such a case a word of limitation 
of the estate, and the heirs of the first taker 
take not by purchase, in their own right, but 
as standing in the place of the first taker, 
and embraced in the extent and measure of 
the estate of which he was seised. The heir 
takes not originally in his own right, but 
through the first taker. Shelley's Case, 1 
Coke, 93. When, then, it is agreed by mar- 
riage articles, that money shall be laid out in 
lands, to be settled, for example, on the hus- 
band for life, with remainder to the sons of 
the marriage in tail male, remainder to the 
daughters, remainder to the heirs of the hus- 
band, forever, and the husband dies without 
issue, as a court of equity will, upon the ap- 
plication of one who has a right to pray that 
the agreement be executed, consider the 
money as land, and treat the investment as 
actually made in the lifetime of the husband. 
It regards him as seised, in his lifetime, of an 
estate hi fee, which of course, upon his death, 
devolves by descent or transmission upon his 
heir, who succeeds through the husband to 
the estate thus vested in the latter, and does 
not become entitled to it by purchase, that 
Is, originally in his own right To this class 
may be referred Kettleby v. Atwood, 1 Vem. 
298, 471; Lancy v. Fairechild, Id. 101; 
ICnights V. Atkyns, Id. 20; Edwards v. 
Countess of Warwick, 2 P. Wms. 171; 4 
Brown, Pari. Cas. 494; 3 Atk. 447; Lechmere 
V. Earl Carlisle, 3 P. Wms. 211; Cas. t. Talb. 
SO; Ath. Mar. Sett. 126, 127, 398; 2 Pow. 
Cont. 104. 

Indeed, the only inquiry in these cases was, 
whether the property was to be considered 
land or money; in other words, whether 
the heir or personal representative was enti- 
tled to it; for if it were to be regarded as 
land, there could be no doubt that it would 
go to the heir. If the land had been pur- 
chased and settled in the lifetime of the hus- 
band, in the ease which I have supposed, as 
in the eases to which reference has been 
made, it could not be questioned that it would 
have descended to the heir, whether he were 
a collateral or not; he would have been enti- 
tled to It as standing In the place of his an- 
cestor and coming within the limitation of 
his estate. And the groimd expressly as- 
sumed by counsel, and acted upon by the 
court, in some of the eases, was, that the 
estate of the husband, upon whom the land 
was to be settled for life, and that of his heir, 
constituted one and the same estate; that the 
remainder In fee united with the life estate, 



and became executed in the husband, who 
thus became seised of the fee; and that, as a 
specific performance of the agreement would 
have been enforced at the instance of the 
husband If in life, it would in like manner 
be enforced on the prayer of the heir, who 
was embraced in the husband, and succeeded 
to his estate. See, also, Co. Litt 226. 

2. Although the consideration of marriage 
and a portion extends only to the husband, 
wife and their issue, yet where the settlement 
is made through the instrumentality of a 
party whose concurrence is necessary to the 
validity of the settlement, and who Insists 
upon a provision in favor of a person, for 
instance, a younger child, a collateral rela- 
tion of the husband, who would not come 
within the consideration of marriage, such 
person is held not to be a mere volunteer, 
but as falling within the range of the con- 
sideration of the agreement Such are the 
cases of Osgood v. Strode, 2 P. Wms. 245; 
Goring v. Nash, 3 Atk. 186; to which may 
be added Eoe v. Mitton, 2 Wils. 356. But 
these cases themselves establish that the mar- 
riage consideration alone will not support the 
limitation to a brother or sister, and are 
therefore adverse to the claim of the present 
plaintiffs. In Osgood v. Strode, the father 
and son each "having an interest in the prem- 
ises, so that one without the other could not 
make a settlement thereof," on the treaty 
of marriage of the son, in consideration of 
the marriage and of a portion paid to the son, 
covenanted with trustees, inter alia, that the 
premises should be settled on the son for life, 
remainder to the sons of the marriage in 
strict settlement, remainder to the plaintiff, 
a grandson of the father and nephew of the 
son, and his heirs male, remainder to the 
right heirs of the father. T^e father died, 
and afterwards, the son and his wife, with- 
out any issue. Lord Macclesfield, in dehver- 
ing his decision, said: "The marriage and 
marriage portion support only the limitations 
to the husband and .wife, and their issue; 
this is all that is presumed to have been 
stipulated for by the wife and her friends. 
But," he proceeds, "each of them, Lawrence 
Head (the father) and Edward Head (the 
son,) having an interest in the premises, so 
that one without the other could not make 
a settlement thereof, here is now a proper 
person for old Lawrence Head, the father, to 
stipulate with his son Edward, and it may 
be well intended that old Lawrence Head 
did stipulate with his son Edward, that he 
(Lawrence) would come into these articles, 
and join therem, on terms that the estate 
should, in case of Edward's dying without 
issue male of the marriage, &c, then go to 
the plaintifiC Osgood; and this was probably 
part of the marriage agreement and of the 
terms on which it was made; though the 
leaving out the sons of Edward by any other 
marriage might be a mistake. But since 
this might be, and probably was, nay, appears 
to have been, the terms of this marriage 
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agreement, and the inducement to old Law- 
rence Head to join therein, equity ought to 
decree the performance of it; but I will 
give no costs." The ground, therefore, on 
which that case was decided, was, that the 
proTision for the plaintifie came within the 
consideration of the agreement, which was a 
valuable one, the parting with an estate by 
a party, other than the husband and wife, 
whose concurrence in the agreement was es- 
sential to its validity; while the case also 
establishes that the plaintiffs here are mere 
volunteers, the limitations to whom are not 
supported by the consideration of the agree- 
ment between Neves and Ms wife. 

In Goring v. Nash, 3 Atk. 186, a father 
seised in fee had an only son and four daugh- 
ters. On the marriage of his son, he entered 
into articles, by which he agreed to settle 
the estate to the uses of the man-iage with 
remamder, to the use of Lady Goring, one 
of the daughters, in tail male, remainder over. 
The son died without issue. The father then 
died; and the legal fee descended upon Lady 
Goring and her three sisters. No settlement 
having been made in pursuance of the arti- 
cles. Lady G. brought, her bill against her 
three sisters, to have the articles carried into 
effect. One of the grounds upon which Lord 
Hardwieke rested his decree, was, that it 
was a provision by a father for his daugh- 
ter (page 189), that it was a provision for 
younger children, which is always favored in 
a court of equity, and carried into execution. 
That such children are considered purchasers 
by reason of the natural obligation of parents 
to provide for their children (page 191), and 
the court has always decreed the provision 
made by a parent for a child to be as exten- 
sive as the parent intended it, when it does 
not introduce a hardship, or leave the other 
children in distress ' (page 192). And so far 
from his judgment importing that a specific 
performance would be decreed at the instance 
of collaterals, the reverse is implied The 
import of his remark is, that such a decree 
will not be made at the instance of a col- 
lateral, but if such decree be made at the in- 
stance of a younger child, the articles will, 
according to the course of chancery, be car- 
ried into effect in whole, and not in part only, 
and thus will be executed in favor of col- 
laterals. He says (page 189) all the decrees 
for specific performance of marriage articles 
on limitations for younger children, are 
authorities in favor of the plaintiff, and 
where such articles have been decreed at all, 
they have been carried into execution even 
as to collaterals, and not carried into execu- 
tion In part only (page 190). There is no 
instance of decreeing a partial performance 
of articles; the court must decree all or 
none; and where some parts have appeared 
unreasonable, the court has said, "We will 
not do that, and therefore, as we must decree 
aU or none, the bill has been dismissed 
* * * Nobody can tell what it is the par- 
ties who are dead have laid the greatest 
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weight upon in coming to agreements, and 
thex-efore it would be attended with bad con- 
sequences, if agreements were to be split, 
and one part decreed but not another." 2 
Kent, Comm. 172, 173. The case of Roe v. 
Mitton, 2 Wils. 356, where a mother inter- 
ested in the estate united in a settlement, 
making a provision for a younger son, rests 
npon the same principle, and is also an 
authority in support of the proposition that 
the marriage consideration alone will not sus- 
tain a limitation to brothers. See, also, 
Stephens v. Trueman, 1 Ves. Sr. 74. 

3. One of the grounds on which Lord Hard- 
wieke placed his decision, in the case of 
Goring y. Nash, was, that an action of law 
might have been brought, in the name of the 
trustees, for the recovery of damages, for 
the non-performance of the covenant, and, 
therefore, to avoid the circuity of bringing 
such an action, and afterwards of applying 
to equity to have the damages invested in 
land, and settled according to the terms of 
the articles, and also, because a court of law 
has no means of apportioning the damages 
according to the respective rights of the par- 
ties, equity would enforce -the specific execu- 
tion of the covenant. And it is upon this 
ground that Lord King principally rested his 
decree in the case of Vernon v. Vernon 2 
P. Wms. 594. See, also, 3 Atk. 190; Ste- 
phens V. Trueman, 1 Ves. Sr. 74; Williamson 
V. Codrington, Id. 513, arguendo. But such 
a ground is treated as forming an exception 
to the general rule (1 Ves. Sr. 74), and leaves 
this, and other cases where the same ground . 
does not exist, subject to the operation of the 
rule. There are other eh:cumstances which 
contributed to influence the decision in the 
case of Vernon v. Vernon. The eldest broth- 
er of the famUy had bequeathed a large per- 
sonal estate to the husband, with a limita- 
tion over to the plaintiffs, his other brothers 
upon a contingent event, which, making the 
limitation void, vested the husband with the 
absolute and entire interest; and Lord King 
thought that the husband might be induced 
to enter into the covenant, to make to the 
plaintiffs some recompense or satisfaction for 
what was intended them by the bequest 
The father, also, was a party to the articles, 
and, it appears from the report in 4 Brown' 
Pari. Gas. 31, "insisted upon the provision 
for the plaintiffs, and afterwards declared 
that it should never have been a match if the 
wife and hei- friends, as well as the husband 
had not agreed to make the settlement in 
that manner;" thus assimilatmg it to the sec- 
ond class of cases which I have enumerated. 
But to whichever of these grounds the de- 
cision in Vernon v. Vernon may be referred 
It must be obvious that that ease can be con- 
sidered as an authority only in cases simi- 
larly circumstanced. 

Within no one of these classes does the 
case under consideration fall. There exists 
nothing, therefore, to reHeve it from the 
operation of the general rule, that the per- 
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formanee of a conti-act will not be enforced at 
the instance of a volunteer. And since the 
consideration of a marriage, or a portion, or' 
other consideration, moving only between 
husband and wife, {and no other considera- 
tion exists here,) will not extend beyond the 
husband and wife, and their issue,— and col- 
laterals and all other persons are mere vol- 
unteers,— the plaintiffs in this ease, who are 
such collaterals, are not entitled to the aid 
which they pray. 
The demurrer is therefore allowed. 
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[On appeal to the supreme conrt, the decree of 
this court was reversed. 9 How. (50 XT. S.) 
196. It being suggested that, at the time the 
case was decided, Richard Rowell, the principal 
defendant, was dead, the judgment was stricken 
out, and the cause argued again. At the re- 
argument, the decree of the circuit court was 
again reversed. 13 How. (54 U. S.) '268.] 



Case No. 10,135. 

NEVETT V. BERRY. 

[5 Cranch, C. C. 591.] i 

District Court, District of Columbia. March 
Term. 1837. 

Trover for the Cosversion op Slaves — Daw- 
AQEs— Evidence— New Contract. 

,^: ^^ ^^ action of trover for negroes, the 
plambff may give eridenee of, and recover, dam- 
ages beyond the value of the property converted. 

2. If the vendor states, under his seal, that 
he has bargamed, sold, and delivered the proper- 
ty to the vendee, the vendor in an action of 
trover by the vendee for the property, is es- 
topped todeny the delivery; and such an in- 
strument IS evidence of .property in the vendee 
at the time of the conversion. 

[Cited in Kaiger v. Brandenburg, 4 Ind. Ann, 
500. 31 N E. 212; Harvey v.' Harvey, 1^3 
Jtv. X. bOu.j 

3. If, after the conversion, the parties enter 
into a new contract respecting a part of the 
property, which is thereupon delivered to the 
vendee, such new contract and delivery are not 
evidence of the performance of the first con- 
tract on the part of the vendor; nor of relin- 
Quishment of damages for such conversion; un- 
less the vendee received such portion of the prop- 
erty as a compliance with the original contract 
and intended by so receiving it' to relinquish his 
claim for damages for the previous conversion. 

Trover for forty-nine slaves, sold' by the de- ■ 
fendant to the plaintiff, by the following bill 
of sale: "For and in consideration of one dol- 
lar to me in hand paid, the receipt of which 
I hereby acknowledge, and the further sum 
of eighteen thousand seven hundred -and sev- 
enty-four dollars to be to me well and truly 
paid on or before the first day of November 
nest, I have bargained, sold, and delivered to 
John B. Nevett of Mississippi, (planter,) the 
foUowing negro slaves, to wit, Jo, Wuison, 
Shedrack," (&c. &e., naming forty-nine 
slaves,) "and all theu- children under three 
years and six months of age, they being, in 
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Judge.] 



part, aJl the negroes now residing on my es- 
tate, formerly awned by the late Rinaldo 
Johnson; which said negroes I warrant 
sound in body and mind, and slaves for life, 
with the exception of Rachel, whom I only 
warrant a slave for ten years from this date. 
I further agree to deduct out of the moneys 
to be paid me on the first of November as 
above, the price of any of said negro or ne- 
groes which may die before that time. In 
witness,! have put my hand and seal this 
twenty-fourth day of June, in the year of 
our Lord 1835. Wajshington Berry. (Seal.)" 
On the trial, R. S. Coxe, for plaintiff, offer- 
ed to give evidence of damage incurred by 
the plaintiff upon the faith of the sale such 
as the charter of a vessel to carry the ne- 
groes to the South, demurrage, &c. 

Mr. Brent, for drfendant, objected that 
such damages cannot be given in evidence in 
trover. 

THE COURT, however (THRUSTON, Cir- 
cuit Judge, contra), permitted the evidence to 
be given. 

Mr. Brent then objected that the contract 
was executory, and did not pass the title; 
and that the negroes had never been de- 
livered to the plaintiff, and that it appears 
by the contract that they were not to be 
delivered until November; so that neither 
the title nor the right of possession was ever 
in the plaintiff. Jackson v. Clark. 3 Johns, 
424. 

Mr. Coxe, contra. The defendant, by the 
bill of sale, under his seal, has solemnly 
acknowledged that he had "bargained, sold 
and delivered," the negroes, and he cannot 
now deny it The money was to be paid on 
the first of November, but the sale and de- 
livery were complete on the 24th of June. 

THE COURT (nem. eon.) was of opinion 
that the defendant could not deny the de- 
livery, having solemnly acknowledged it by 
his deed; that the payment was a matter of 
mutual, but not dependent, covenant; that 
the sale was complete, and the property .and 
possession vested in the plaintiff. 

Mr. Brent, for the defendant, prayed the 
court to instruct the Jury that, if they be- 
lieve from the evidence, that the defendant 
contracted to sell and did sell to the plain- 
tiff sundry negroes, and afterwards refused 
to comply with his said contract, and that 
while the negroes were yet in the posses- 
sion of the defendant, he applied to the 
plaintiff to withdraw from the said sale 
several of the said negroes, at the prices to be 
paid for the same by the terms or the origi- 
nal contract, that the plaintiff did agree to 
the said proposition, and that the defend- 
ant did deliver to the plaintiff, and the 
plaintiff did accept the residue of the said 
negroes, and pay for the same according to 
the terms of the said original contract, that 
the said original contract has been perform- 
ed so far as the plaintiff has not agreed to 
rescind the same, and the plaintiff is not 
entitled to recover in this action. 
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But THE COURT (nem. eon.) refused to 
give tlie instruction. 

Mr. Coxe, for plaintiff, then prayed the 
court to instruct the jury, that the contract 
executed by the defendant under date of the 
24th of Jxme, 1835, given in evidence by the 
plaintifiC, in law amounted to an actual sale 
of the negroes therein mentioned, and they 
became the property of the plaintiff. And 
if the jury should believe, from the afore- 
said evidence, that the plaintiff did on or 
about the 5th of November, 1835, demand 
the delivery of the said negroes, which the 
defendant refused to deliver, but retained 
possession of the same against the will and 
assent of the plaintiff, such refusal to com- 
ply with such demand is sufficient evidence 
from which the jury may and ought to find 
the defendant guilty of the conversion char- 
ged in the declaration; and the evidence of 
the subsequent delivery, by the defendant, 
of the said negroes, or some of them, can 
only operate to mitigate the damages which 
the plaintiff is entitled to -recover; and that 
if the jury shall believe from the said evi- 
dence that the plaintiff did not accept the 
said delivery as a compliance with the said 
original contract, and intend thereby to re- 
linquish his claim for damages sustained by 
such illegal detention by the defendant, the 
acceptance, if proved, does not amount to 
a release of said damages. Which instruc- 
tion THE COUBT gave (nem. eon.). 

Mr. Brent then prayed the court to in- 
struct the jury that the plaintiff could not 
in law recover in damages more than the 
value of the negroes at the time of the con- 
version. 

But THE COURT (nem. con.) refused. 

Verdict for the plaintiff, $750. 
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Case Ko. 10,136. 

NEVINS V. JOHNSON et al. 

[3 Blatchf. 80.] i 

Ckcuit Court, S. D. New York. Oct, 1853. 

Jdrisdictios in Equity— Patents — Bill fob Ac- 
counting BUT NOT FOK INJUNCTION — ^PATENT 

Act of July 4, 1836. 

1. The 17th ceetion of the patent act of July 
4th. 1836 (5 Stat 124), confers jurisdiction in 
equity upon the circuit courts, irrespective of 
the right to the plaintiff to an injunction or of 
his demand for one. 

[Cited in Hoffheins v, Brandt, Case No. 6,575; 
Vaughan v. East Tennessee, V. & G. E. Co., 
Id. 16,898 J Gordon v. Anthony, Id. 5,605; 
Atwood V. Portland Co., 10 Fed. 285; Root 
V. Lake Shore & M. S. R. Co., 105 U. S. 
206.] 

2. Accordingly, where the plaintiff's patent 
had expired, and a bill in equity filed by him al- 
leged an infringement of the patent, and prayed 
for a discovery and an account, but not for an 

1 [Reported by Samuel Blatchford, Esq., and 
iiere reprinted by permission.] 



injunction: Eeld, on a demurrer to the bill, that 
this court had jurisdiction of the case. 
fCited in Perry v. Coming, Case No. 11,00.3; 

Vaughan v. East Tennessee, V. & G. R. 

Co., Id. 16,898; Same v. Central Pac. R. Co., 

The bill in this case was foimded upon let- 
ters patent [No. 3,917] granted to the plaintiff 
[Wilham R. Nevins] on the 2d of March, 1836, 
for an improvement in a machine for rolling 
dough and cutting crackers and biscuit. On 
the 9th of May, 1848, the patent was surren- 
dered, and a new one was taken out, on an 
amended specification. The bill, which was 
filed in December, 1851, charged an infringe- 
ment of the re-issued patent by the defend- 
ants, from the 9th of May, 1848, to the 2d of 
March, 1850, and that they had realized great 
profits therefrom; and prayed a discovery of 
the particulars and extent of the use of the 
improvement^ and that an account might be 
taken of the profits. The defendants [James 
Johnson and Francis 0. Treadwell] demurred 
to the bill for want of equity, and assigned, 
as grounds of demurrer, that there was a 
complete and adequate remedy at law in the 
case, and that a court of eqT'ity had no juris- 
diction of it, because the term of the patent 
had expired before the suit was commenced, 
and no injunction was prayed for or could be 
granted. 

Edwin W. Stoughton, for plaintiff. 
George Gifford, for defendants. 

BETTS, District Judge. The point upon 
which the objection to the bill is placed is, 
that the case made by it is not within the ju- 
risdiction of the court To support this posi- 
tion, we are referred to the cases of Baily v. 
Taylor, 1 Russ. & M. 73; Jesus College v. 
Bloom, 3 Atk. 262; and Parrott v. Palmer, 
3 Myhie & K. 632; and it is urged that those 
cases settle the doctrine, that chancery can- 
not take cognizance of a bill in support of a 
patent or a copyright, unless It appears, upon 
the face of the bill, that the plaintiff seeks 
an injunction, or at .least that the court has 
competent power to award one. 

We refrain from discussing the extent of 
equity jurisdiction, hi the English courts, m 
copyright and patent cases, although our im- 
pression, on looking into the cases cited, is, 
that they do not import the absolute doctrine 
ascribed to them. In Crossley v. Derby Gas- 
Ught Co., 1 Russ. & M. 166, note, the court 
awarded an injunction after the patent right 
of the plaintiff had expired. But, whatever 
may be the rule hi England in this respect, 
we think that the act of congress (5 Stat 
124, § 17), confers jurisdiction in equity upon 
this court, irrespective of the right of the pat- 
entee to an injunction, or of his demand for 
one; and that it must rest upon the case 
made by the defendant on the merits, for the 
court afterwards to determine whether the 
jurisdiction will be exercised in equity, or 
only by suit at law. 
The terms of the statute are, that "all ac- 
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tlons, snits, controversies and eases arising i 
nnder any law of the United States granting 
or conflrming to iiiTentors the exclusive rigbt 
to their inventions or discoveries, sball be 
originally cognizable as well in equity as at 
law, by the circuit courts of tbe United 
States," "wMcb courts sball bave power, up- 
on bill in equity filed by any party aggrieved 
in any such case, to grant injunctions accord- 
ing to the course and principles of courts of 
equity, to prevent the violation, &c." These 
provisions in no manner import that the foun- 
dation of the jurisdiction of the court rests 
on its authority to grant an injunction. On 
the contrary, the language employed would 
seem to indicate, that congress, for greater 
caution, made the power to grant injunctions 
explicit and positive, perhaps to avoid an in- 
ference, that the process of injunction, being 
merely a mode of relief in equity, could only 
issue in cases which, under the general prac- 
tice of courts of equi^, were brought up spe- 
cifically by injunction bills. It was held in 
this court, in ISll, by Mr. Justice Livingston, 
that the writ of injunction could not be issued 
except in suits prosecuted under the provi- 
sions of the nth section of the judiciary act 
of 1789 [1 Stat. 78]. Livingston v. Van In- 
gen [Case No. 8,420]. And the stringent di- 
rections in the act of 1836, copied from that 
of February 15th, 1819 (3 Stat 481), may 
have been designed to remove doubts as to 
the authority of the courts of the United 
States, to employ that process in patent cases 
to the same extent it is used in courts of gen- 
eral jurisdiction. 

We see no reason for regarding the power 
to issue injunctions as the primary and sub- 
stantive authority of courts of equity, under 
this statute. They have plenary jurisdiction 
over all actions, suits, controversies, and 
cases, in equity and at law, arising under the 
patent laws. A suit demanding a discovery 
of the extent of an infringement of a patent 
■ right, and an account of the profits realized 
from such infringement, Is manifestly a case 
arisuig under the patent law; and the natural 
interpretation of the. language of the act 
would seem to be, that congress has bestowed 
upon this court a common jurisdiction, both 
on its law and equity sides, over aU cases of 
that class, and that no suit of that character 
can be maintained at law, which may not al- 
so be ptoseeuted in equity. Indeed, the ar- 
rangement of the provisions of the 17th sec- 
tion may fairly be referred to, as implying 
that the power to award injunctions was in- 
troduced by congress rather as ancillary to 
the general equity jurisdiction imparted, than 
as the substantive and primary purpose of 
the enactment. It bears more the aspect of 
an incident to the jurisdiction before con- 
ferred, than a condition of the jurisdiction it- 
self. 

The manifest purpose of congress to give to 
the circuit courts in equity every power req- 
uisite to the entire protection of patent rights, 
would be thwarted by limituig that power, 



through construction, to a control only over 
interests existing at the time the court is ap- 
pealed to, or to accrue subsequently. This, 
would be to construe the jurisdiction of 
the court as . conservatory and prospective- 
only, and as possessing the faculty simply of 
maintaining the patentee's rights from pres- 
ent disturbance or after violation. It is, nev- 
ertheless, scarcely less important to a perfect 
protection and relief, that he be entitled to the 
aid of the court in a retroactive and compen- 
sating character, in bringing to light the ex- 
tent of injury inflicted upon him, and measur- 
ing and adjudging the recompense he shall 
receive. 

We do not think that the act justifies the 
restrictive interpretation of the powers of the- 
court in equity that is set up by the defence; 
and, as the demurrer is an admission in law 
that the defendants violated the plaintiff's, 
patent during its period of existence, and re- 
alized to themselves large profits from that 
wrong, he is, in our opinion, entitled to call 
upon them for a discovery and an account 
of those particulars, by a siiit in equity, not- 
withstanding the period of his grant has ex- 
pired, and he may thus be disabled from ob- 
taining an injunction in respect to their sub- 
sequent acts. 

The decree must, accordingly, be in favor 
of the plaintiff, upon the demurrer, with costs; 
and will be final, unless the defendants, with- 
in twenty days after notice of the decree, file- 
their answer to the bill, and pay the costs 
created by the demurrer. 
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NBVITT v.-GLARK. 
[Nowhere reported; opinion not now accessi- 
ble.] ,_ 

Case No. 10,138. 

NEVITT v. CLARKE et al. 

[01c. 316.] 1 

District Court, S. D. New Tork. April, 1846. 

Seamen's Wages— Sent to Hospital in Fobeigst 
Port— Absence— Depa«t0ke op Vessei^-Right 

TO BE Cored — Amendments to Pleadings. 

1. If a sid£ seaman be sent from a ship to a 
hospital in a foreign port, and the ship leaves- 
the port without his rejoining her, he is not to 
be regarded absent without leave, so as to stop- 
the running of his wages. A contract of hiring 
for a voyage to different ports in the Pacific and 
hack to the United States, or for a period of 
eighteen months, is not fulfilled as to the ship- 
owners by lapse of the term, or by the seaman 
remaining behind in a hospital abroad, unless, 
opportunity, means and time are afforded him 
to return to his home port. .o 

[Cited in Heynsohn v. Slerriman, 1 Fed. 729;, 
Highland v. The Harriet 0. Kerlin, 41 Fed.. 
224.1 



1 [Reported by Edward R. Olcott, Esq.] 
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>^ ortQ 7. The Lioness No. 2, 3 Fed. 925/1 
thP *SJI®/^^ whether, if demanded in the libel 

in additiLio wa|i?a1fftSse^? '" ^^^^^^^^^ 
vatip^Jl'^:**^'^^^ y^'^ ^ot ^e lield liable for the 

ship, continues no longer th^ fhli^ %2it.i 

wages nnder their con?rl^'in''th? p'^ticuSfcU" 

t^ftf^ V° ^^%^^*y of Alexandria, 17 Fed S^-" 
The J. F. Card. 43 Fed 04- "Thi nv™ ' 
lane. 47 Fed. 825.] ' ^ Tammer- 

6. The case of Reed v. Canfield FCase No 11 

amondmeat to brSafa.a'SnllSnFir" "' 
Of the cause prior to a final decree. 
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Jt,^; J^ ^ P^r*-^ *o an action dies pendin<' i <5n7f 
tt-e tteSSSe'St?:^ '^^* ^^"^ acta,Sv^e's 

fl Jiiict?^^'''' ^^^ commenced in personam 
■ XS *^^^f Po^^ents [William ClSke and 
others], as late owners of the bark Mescino 
ei-h^'?" the recorezy of eight hundreTrd 
e^hty-fiye doUara, with interest thereon 
Sxs: hundred dollars are claimed as waees 
due the libellant [John Nevitt] for^s sl^! 
ic^ as seaman on board the vessel- the 
further sum of one hundred and ntaety-sey^n 

aurmg the contmuanee of a sickness fon 
traeted on board the vessel on hS Toya'e' 

aSe^^rr^;?^' f °"^^ ^^^ ^^« elothS'^&t 
aUeged by him to have been kept by the 
master of the bark on board the vessef and 
never restored to the libellant The fact^ 
established on the trial of the cause wtr? 
that the libellant shipped in New-York Tor a 
voyage in the vessel to various ports in the 

Z"'^-T}'^'^\"' *^^ ^"^t^ sStes! or for 
the period of eighteen months, at twe ve dol- 
r^f^^onth. The vessellefttSr port 
n February, 1840, and arrived at Valpar?So 
m May thereafter. The libellant then S 
rZT.:'''^ *^^^ *^ the hospital and cS 
tmued there until July following. whenTe 



was shipped by the American consul on 
board the ship Rachel for the United states 
and amved at this port October 31, TsS 
i?ju^?«r'.'°'^ ^^ t^^ ^^Ptain at ballao 
Saltn.f^\ in pursuance of a previous con^ 
but Ih^ i ^ transfeiTed to the purchasers, 
of L^^^fT."^^*^^ remained in command 
vessSlut'S'v'^ 9^ the passage of the 
ISR .?^L*. J?^^''''''''^' ^°°^^ tuipentine 
w?r?J T^*^t.^^°^' ^^ P^ of Iier cargo 
were bur^t m heavy weather, and most of tte 

Sm'ir'^S^rrif 1^'^'^°^ ^^ exhalations 
rtZlv .f^ . i'^-^^^*' particularly, was se- 
S?^^^ t^^""^^^ ^ Ws loins and kidneyr 
voiding blood with his water, and was greS 

f or^^ ^^''5*^^ "^ ^*^^°^«^' ^^ unable to per- 
form duty because of such sickness, and for 
that cause left the vessel at Valparaiso He 
SnT- ^"f ""^ ^ opportunity' t^ rejoin h^r 
am such duty during the voyage as hi« 
strength permitted. Since Ms reSm he hi 
made one voyage to the West Indies but Ms 
general health has continued gr^ im 
P!L'^,\^' ^^3 ^e has been most ffX time 

He has also been attended hy a physician at 
times, since his return from ine Paciac 

Bu^ & Benedict, for libellant 

■B. B. Cutting, for respondents. 



BETTS, District Judge. The first point to 

wtirf "^^"^ ^' ^^ P^^^°d for Which the 
Lbellant under the facts, is entitled to wa! 

Ses. He claims their continuaiice to the com- 
Z^'^T^^ of this suit, because the vesSl 
had not then returned to the United sSSs 
and completed the voyage for which he 
a^eed. The respondents insist thaT the con! 
InfZ^ terminated by the libeUaoit's iSv- 
^ff^^7^^^^^ ^ Valparaiso, as he never 
afterwards sought to rejoin her; or wimlZ 

I furthest on his arrival at this port. October 

n.'^^LTu^''^ °^ ^^^^ ^^^°- for a voyage 
out and home or for a term of eightefn 
months was not fulfilled on the pai? of ?he 
ship, either by lapse of the -term or thi f^- 
sence of the UbeUant, unless the rSpond 
ents prove the failmre was o^ng to ^^^I 
fault Of tbe libellant He is enS to com 
pensation confonnably to the principle wS 
aS\ "?.'"" *^^ -voyage is broken up 
fi? ^7 V"^ °^°^'^' ''^ the seamen Is il 
tentionally left in a foreign port:. 

J.^ J'^'''' ^^^ P^^^f^' there was sufiicient 

reason shown for the libellant's absencrfrom 

thevessel at Valparaiso; and as hewas tehP^ 

mmediately from the ship to theh^spit^Mt 

ZlXl'T'^f ^^ '''' ^^^^ «ie Sent or 
under the direction of the master. No eri- 
dence is given that the master offered hSi 
provisions or medicines on board the ship S 
or^^f .^' ''''^°^"*' ^^^ f^«^ the holtol 
vessel, and as it appears that the shin wa<5 
sold at Callao in July, immediately after Ind 
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about the time the libellant was discharged 
from the hospital at Valparaiso, and was 
transferred to foreigners, and went directly 
into their employ, he was not hound, if with- 
in his power, to join her or continue in her 
service. Such sale by the owners terminated 
the contract on the part of the crew, and they 
were placed by it, at their option, in the same 
condition as to their rights and remedies as 
if they had been discharged from the vessel 
or her voyage had been wholly abandoned. 
Hindmanv. Shaw [Case No. 6,514]; Emerson 
V. Howlaad [Id, 4,441]; Moran t. Baudin 
[Id. 9,785]; The Cambridge, 2 Hagg. Adm. 
243. 

The cases cited recognize the rule of the 
maritime law, that seamen in case of aban- 
donment abroad or the sale of the vessel, are 
entitled to compensation by damages; and 
various methods axe indicated for ascertain- 
ing and fixing the amount of such damages. 
The act of congress of February 28, 1803, e. 
02 [2 Story's Laws, 883; 2 Stat 203, c. 9], 
may perhaps be regarded as prescribing the 
rule of damages when the voyage is broken 
up in a foreign port by the sale of the vessel, 
but it would not necessarily include the case 
of a seaman left in a foreign port by the ves- 
sel previoiis to her sale. His rights would 
be fixed by that abandonment of him by the 
master, and not by the after sale of the ship. 
Although compensation by way of damages 
against the master or owners for such de- 
partures from the contract imputes it to be 
wrongful in respect to the sailor, yet the 
common occurrences of commercial business 
naturally leads all parties to contemplate 
changes of that character as incident to navi- 
gation, and trade; and the courts, accordingly, 
rarely if ever countenance a demand of vin- 
dictive damages therefor as cases of wanton 
and unjustifiable tort. "Wolf v. Oder [Case 
No. 18,027]; The Elizabeth, 2 Dod. 407, 411i 

The courts seek rather a fair indemnifica- 
tion of the seamen than the infliction of pun- 
ishment on the master or owners of the ship. 
But Indemnity will ordinarily be found in 
continuing the wages of the seamen to the 
termination of the voyage, and his return to 
his home port, or for a time reasonably suffi- 
cient for such return, together with repay- 
ment of the expenses of his passage, when 
any have been Incurred. On the other hand, 
he is to be considered compensated pro tanto 
towards those allowances, by wages earned 
by him in the interim. 2 Dod. 411; Ex parte 
Giddings [Case No, 5,404]; 3 C, Rob, Adm, 
92; Hoyt v. Wildfire, 3 Johns. 518; Ward v, 
Ames, 9 Johns. 138; 11 Johns. 66; Pitman 
V. Hooper [Case No. 11,185]. And such earn- 
ings will be credited the owner and deducted 
from the total amount of wages. 

In this case I think the libellant is entitled 
to wages up to his arrival in this port, and 
as to him the voyage is to be regarded ter- 
minated at that time. The libel does not de- 
mand the three months extra wages pro- 
vided by the act of February, 1803, because 



of the sale of the ship, and it is not, there- 
fore, necessary to inquire whether the pay- 
ment can be enforced when the sale is after 
the actual connection of the seaman with the 
vessel is ended. There is no foundation in 
the reason of the case, nor do I find any in 
the authorities for considering the voyage 
continuing, in respect to time, until the ac- 
tual return of the ship to the United States. 
Had he been brought home by the vessel as 
soon as he could return from Valparaiso, the 
contract of the ship would have been ended 
at her option, although he was in full health 
and desired to continue with her the full 
period of time stipulated in the shipping 
articles; and all he could equitably require 
of the sTiip or owners, in his enfeebled con- 
dition, was to replace him in his home port 
without charge, and with the continuance of 
wages to the time of his return. There is no 
fact in proof from which it can be implied 
that the libellant incurred any expense for 
his passage home, and no allowance, there- 
fore, can be awarded him other than his 
wages. He has given no proof in support 
of his allegation that the master detained 
his wearing apparel on board the ship when 
he left her for the hospital at Valparaiso; 
and, in the absence of testimony, the pre- 
sumption is, that he took it ashore with him. 
The inference that a sailor's wearing apparel 
is detained by the ship could never be raised, 
except in case of his desertion, or being forci- 
bly put ashore, or wrongfully abandoned by 
the master when ashore. " 

The remaining inquiry upon the merits is, 
whether the libellant is entitled to be main- 
tained at his home port during the continu- 
ance of the malady contracted on the voy- 
age, and cured at the expense of the ship 
or owners. The doctrine of the maritime 
law, declared in the ordinances, edicts and 
decisions of commercial nations is, that a 
mariner falling sick during a voyage, or hurt 
in the performance of his duty on ship-board, 
is to be cured at the expense of the ship. 
Abb. Shipp. p, 146, note 1; 2 Browne, Civ. 
and Adm, Law, 182; Curt Merch. Seam. 
106-110, and the authorities there cited; 3 
Kent, Comm, 184, 185, 

The libellant insists that both public policy 
and the plain text of the laws of the sea 
give him a fixed right to be treated and 
maintained at the charge of the respond- 
ents whilst his disability remains, A like 
position was taken in the first circuit in the 
case of Reed v. Canfield [Case No. 11,641], 
Judge Story felt the force of the interroga- 
tory which naturally arises from this rule. 
Is the obligation imposed a positive one to 
cure the seaman? And does it stand in 
force so long as the illness or the wound 
incurred on ship board is unhealed? And 
in my humble judgment his decision in the 
cause fails to supply a clear and satisfactory 
explication of the difficulty. His answer is, 
that the law embodies In its very formula 
the limit of the liability. The seaman is to 
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te cured at the -expense of the ship of the 
sickness or injury sustained in the ship's ser- 
vice; and when the cure is completed, at least 
so far as ordinary medical means extend, 
the owners are freed from all other liability. 
Reed v. Canfield [supra]. This statement 
indicates no limitation to the obligation of 
the owner short of a complete cure, unless it 
may be implied that he does not become 
responsible for inefficient efforts to cure, 
when ordinary medical means are used, and 
fail to accomplish it But it would seem to 
result from the terms in which the doctrine 
is stated, that the owner remains chargeable 
with the expenses sustained by a seaman in 
employing medical means to effect a cure, 
so long as the necessity for such expenses 
abides. Certainly the court in that case 
points out no restriction or qualification to 
such absolute obligation. The doctrine is 
supposed to be founded in the laws of Oleron 
(articles 6 and 7), and to be incorporated into 
the maritime codes of most commercial na- 
tions. Pardessus' Collection of Maritime 
Laws, vols. 1, 2, 3; Cleirac, Us et Coutumes, 

5 Poth. p. 376, arts. 188, 189; 2 Browne, Civ. 

6 Adm. Law, 182. The French Ordinance of 
Marine and Code du Commerce adopt the 
rule in the same general language; the sea-, 
man is paid his wages, and tendered and 
nursed at the expense of the ship when he 
falls sick during the voyage. Ord. Mar. art 
11; Code de Comm. liv. 2, tit 5, art 262. 
It is manifest that a construction of this law, 
which should charge owners of vessels with 
the* support of sick crews without limitation 
of time, would be most oppressive in its 
consequences, if it did ngt also tend to impair 
to a serious degree the maintenance and 
prosperity of a merchant marine, and thus 
become a public evil. The ship and owner 
would be rendered liable for the support 
of sick seamen out of each successive crew 
and voyage, who would be made pensioners 
upon the owner so long as their infirmities 
remain uncured. This rule does not embody 
in itself any restriction or limitation of lia- 
bility short of the consummation of a cure, 
and the case of Reed v. Canfield [supra], 
in reposing upon the formula of the law as 
the measure of the owner's responsibility, 
would seem to sanction and adopt it accord- 
ing to its natural bearing. All from which 
the owner is exempted by that doctrine is a 
liability of sailors for consequential damages 
to them resulting from their sicknesses or 
bodily wounds; but its apparent tenor is to 
demonstrate that an unciu-ed malady or 
wound is not of that character, and the in- 
ference accordingly is that the owner, after 
the voyage has been completed, is yet sub- 
ject to charges for its treatment until a full 
cure is effected. It is not necessary to dis- 
cuss the application of the rule to special 
classes of cases nor to impugn the justice 
of the decision in Reed v. Canfield upon the 
circumstances of that case. But I cannot 
subscribe to the position that seamen can I 
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exact any remuneration from owners of a 
ship after a voyage is completed, and their 
connection with the vessel has ceased, in 
satisfaction of expenses for their support 
or medical treatment incurred subsequent to 
that time. 

The privilege of seamen, in distinction 
from the rights of others hired for services 
(Poth. Cont Louage de Matelots, art 189), 
is to have wages so long as they are bound 
to the ship, although disabled from perform- 
ing any services, and a continuance of their 
right to maintenance and cure is justly con- 
current with that privilege, and in principle 
ought not to extend beyond it Pothier vin- 
dicates the allowance of these extraordinary 
privileges upon the policy of encouraging 
men to embrace that profession, and also 
because having to run the risk of losing all 
wages in case of the loss of the vessel and 
freight by shipwreck, it is just in recom- 
pense of such risk, that their pay should con- 
tinue during periods they may be prevented 
rendering services by reason of sickness or 
disabilities incuixed on board, being a vis 
major in that respect 5 Poth. p. 37T, art 
189. And it is to be remarked that this 
learned jurist suggests no direct limitation 
to the provision for sickness, and that his 
language might be taken to imply that the 
duration of wages is to be coeval with the 
continuance of the disability. His words 
are: "L'ordonnance conserve ."ux matelots 
leur loyers pendant le temps de leur maladie, 
lorsqu'6 tant au service du navire ils sont 
tombSs malades pendant le cours du voy- 
age." In my opinion, however, this position 
imports that the treatment for sickness 
stands on the like footing, and is recoverable 
by the seamen for the same period as wages, 
it being a part of their necessary nourish- 
ment during the term of their hiring. 

The terms of the ordinance of Louis XIV. 
art. 11, unite the provision for wages and 
sickness, and apply the recompense alike 
to both: "Le matelot qui tombera malade 
pendant le voyage, sera payS de ses loyers 
et pans6 aux depens du navire." Valin, in 
his commentary on the article, reasons theo- 
retically that it would be just that seamen 
wounded in combating for the defence of 
the vessel or cargo, if maimed or disabled 
for life, should be supported during life at 
the expense of the ship and cargo; but he 
says a burthen of the kind would check 
coromerce, and besides, that pensions or rec- 
ompenses of that character should not be 
thrown on individuals, but be bestowed by 
governments. 1 Valin, 722, This sentiment 
had relation to military services, and no 
way favors the doctrine that seamen in com- 
mercial employment alone acquire a right 
against individual ship-owners to any sup- 
port or cure after the term of their emploj-- 
ment is ended. Cleirac plainly limits the 
privilege in stating that seamen sent ashore 
to the hospital are to be maintained there at 
the expense of the ship, whilst the voyage 
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endures. Oleirac, Us et Gout. 17, e. Thus, 
liy implication at least, recognising the lia* 
bility in respect to the ease of sick seamen, 
to he no further in extent of time than pay- 
ment of "wages. Boulay-Paty cites an arSt 
of the court of cassation, giving to the pro- 
vision in 'the Code, that the sick seaman shall 
be treated and cured at the expense of the 
^ip (Code du Commerce, art. 262), the qual- 
ification, "whilst lie is on the ship, or em- 
ployed in its service." 1 Boulay-Paty, 202. 
This, in my opinion, is the sensible limita- 
tion of the rule, and enforced to that extent, 
it affords a liberal and just encouragement 
to seamen, without imposing an indefinite 
burthen on ship-owners. To give to the pro- 
vision the full effect of the terms in which 
it is expressed, would be to cast upon ship- 
owners the charge of all seamen, for their 
lives, who fell sick, er were injured at any 
time in the employment of their vesseL A 
liability so hazardous would be oppressive 
and disastrous to navigation and trade. 

I hold that the right of the libeilant to 
wages, and his Tight to support or medical 
treatment at the expense of the respondents, 
supposing his cure not then completed, end- 
ed on his arrival in New-York, October 31, 
1840, and that his demand for further com- 
pensation in that behalf must be denied. 

Several formal objections were taken by 
the respondents to the correctness and suffi- 
ciency of the pleadings and proceedings on 
the part of the libeilant. They do not appear 
to the court of a character to affect the merits- 
or the form of the decree asked for. It is 
objected, that no order is prayed against 
Swasey, one of the respondents, and that 
accordingly he cannot be charged, in any 
respect, as the decree must be in correspond- 
ence with the allegations and prayer of the 
libel. The name of this respondent is writ- 
ten in the body of the libel but is not re- 
peated in the prayer. The libeilant, however, 
asks for a decree conformably to the case 
made by him, and it was no way essential 
that he should pray it specifically against 
each of the respondents by name. At most 
the error is merely formal, and can be recti- 
fied by the court at hearing, if important 
to give consistency to the minutes, or to 
render the ultimate act of the court formally 
correct Dunl. Adm. Prac. 283; Id. 211; 
Betts, Adm, 57, 59; Jud. Act Sept 24, 1789, 
§ 24 [1 Stat 85]. If the objection was in any 
way important to the interests of the defence, 
and had been made by special exception be- 
fore issue upon the merits, and the court 
had exacted in the structure of the plead- 
ing all the provisions required by courts 
of common law, or in England by the ee- 
clesiastieal courts, the act of congress au- 
thorizing amendments and the practice of 
this court, would enable the party commit- 
ting the error to have it rectified instanter 
at ajiy time before final decree rendered 
and the close of the term. The death of one 
of the respondents since the suit was com- 

18FED.CAS. — 3 



menced cannot affect the proceedings. It 
would be irregular at law to raise, the ob- 
jection on proof at the hearing, and in this 
court no advantage could be taken of it by 
any mode of pleading, when the cause of 
action survives. Oir. Ct Rules 5&-59; All 
that the practice of the court would require 
would be the suggestion of the fact on the 
proceedings, or apud acta, and that ordinari- 
ly must be made tty the parties with whom 
the death has occurred, and not by the op- 
posite ones. There is accordingly no defi- 
ciency shown in the pleadings which can 
prevent or delay judgment for the libeilant 

I think the libeilant is entitled to recover 
full wages up to the time of his arrival at 
this port and interest upon the sum which 
shall be reported due him from the time 
his suit was commenced. He had made no 
previous demand on the respondents, and 
remained here from 1840 without notice -to 
them of his existence, or lihat he had any 
claim against the ship or them for wages. 
His excuse, that he was waithig the return 
of the ship, ought not to avail him to Im- 
pose interest on the respondents, without 
proof that they knew of his services, and 
that wages were in arrear to him. If his 
action was defended under the expectation 
that he could subject them to the expense 
of his support so long as he remained un- 
able to do duty and maintain himself, that 
hope of enhancing the amount of his re- 
covery affords no reason for charging them 
with Interest on a concealed demand, and 
one not shown by the proofs that the re- 
spondents had any means of ascertaining 
otherwise than by evidence In the libellant's 
possession. 

Tie decree will be that the libeUant re- 
cover his wages, according to his contract, 
from the time he entered on board the vessel 
until his return to New-York, with interest 
since the commencement of this suit, de- 
ducting all payments and advances. He will 
also recover his costs to be taxed. 

The usual reference will be taken to as- 
certain and report the balance of wages due 
according to those directions. 



Case I^o. 10,139. 

NEVITT v. MADDOX. 

[4 Craneh, C. C. 107.] i 

Circuit Comrt, District of Columbia. Dec. 
Term. 1830. 

Suit by Insolvent Debtor after Discharge. 

An insolvent debtor discharged under the in- 
solvent act of the District of Columbia [2 Stat. 
237] cannot maintain a suit in his own name, 
for a cause of action which accrued before his 
discharge, nor can his administrator. 

Assumpsit, by the administrators of Charles 
li. Nevitt, who had been discharged under the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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"Act for the relief of insolvent debtors within 
the District of Columbia," after the cause of 
action accrued and before the bringing of 
this suit. 

At the trial, Mr. Cose, for defendant [Wil- 
liam R. Maddox], objected to evidence of any 
cause of action which accrued before the dis- 
charge of the plaintiff's intestate; as all his 
choses in action existing at the time of his 
discharge had passed to Mr. Dawson, the trus- 
tee appointed under the act; and this among 
the rest 

Tabbs & Key, for plaiatifEs, contended that 
the action may be now entered for the use 
of Mr. Dawson, the trustee, and maintained 
in the name of the administrators. 

But THE COURT (THRIJSTON, Circuit 
Judge, absent,) was of opinion that the action 
could not be brought and sustained in the 
name of the insolvent after his discharge 
upon a cause of action existing at the time of 
his discharge. Non-pros. 



NEW ALBANY (PUTNAM v.). See Case No. 
11.481. 

NEW ALBANY, ETC., RY. GO. (BILL v.). 
See Case No. 1,407. 

NEW ALBANY, ETC., R. CO. (WILLI A M- 
SON v.). See Case No. 17,753. 



Case mo, 10,140. 

In re NEW AMSTERDAM FIRE INS. CO. 

[6 Ben. 368.] i 

Circuit Court, S. D. New York. Feb., 1873. 

Act of Bankruptcy — Corporation- Dissolved 
BY State Coort — Jurisdiction. 

1. A district court has jurisdiction to declare 
bankrupt a corporation which has been dissolved 
by a state court, but the proceeding must be com- 
menced wittiin sis months after the corporation 
has been dissolved. 

2. A corporation was dissolved by a state court 
and a receiver appointed. More than sis 
months after, the receiver collected a claim of 
the corporation from a debtor by legal process: 
Held, that such collection was not a taking of 
the property of the corporation on legal process, 
in the sense of the bankruptcy act [of 1867 (14 
Stat 517)]. 

In bankruptcy. 

BLATCHFORD, District Judge. The com- 
pany, which was a New York corporation, 
was dissolved by an order of the supreme 
court of New York, on the 14th of December, 
1871, and a receiver of all its property was 
at the same time appointed by that court, in 
proceedings instituted by the attorney-general 
of the state. The petition tn bankruptcy in 
this matter alleges that the corporation has 
carried on business in this district for a period 
of sis months next preceding the date of filing 
the petition. The act of bankruptcy alleged 
IS, that the corporation, on the 17th of October, 

1 [Reported- by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



1872, being insolvent, suffered the sum of 
$205.23, being money due to the corporation 
from the estate of one George Schenck, a 
bankrupt, to be taken on legal process by said 
receiver, with intent thereby to give a prefer- 
ence to one or more of its creditors, and with 
intent to delay and defeat the operation of the 
bankruptcy act. 

The 39th section requires, that the petition 
shall be brought within six months after the 
act of bankruptcy shall have been committed. 
The latest act of bankruptcy which the cor- 
poration can have committed was committed 
by it on the 14th of December, 1871, by its 
suffering the receiver to be appointed, and its 
property to be tak:en by him on legal process. 
He took all of its property then, under the 
legal process by which he was appointed. 
That was more thau. six months before this 
petition was filed, this petition being filed 
February 19th, 1873. The receiver has not 
taken any of the property of the corporation, 
on legal process, since the 14th of December, 
1871, nor has any property of the corporation- 
been taken by any one else since that time, 
on legal process, in the sense of the act He, 
at that time, took, on legal process, the claim 
of the corporation against the estate of 
Schenck, in so far as such claim has ever been 
taken by him on legal process. His collection 
of that claim from the estate of Schenck, on 
the 17th of October, 1872, is not a taking of 
the property of the corporation, on legal pro- 
cess, in the sense of the act The petition 
should have been brought within six months 
after the 14th of December, 1871. While a 
district court has jurisdiction to adjudge a 
corporation bankrupt although the corpora- 
tion has been dissolved by a state court (In re 
Independent Ins. Co. [Case No. 7,018]; Piatt 
V. Archer [Id. 11,213]; In re Merchants' Ins. 
Co. [Id. 9,441]), yet the proceedin-g must be 
commenced within six months after the cor- 
poration has been dissolved. It was so com- 
menced in the three cases above cited. The 
views adopted by the district court in Louis- 
iana, in Thomhill v. Bank of Loiiisiana [Id. 
13,990], and by the circuit court for that dis- 
trict in the same case [Id. 13,992], have not 
been adopted in this district, and I am not 
prepared to adopt them, until they are ap- 
proved by the circuit court for this district 



Case No. 10,141, 

The NEWARK. 

[X Blatchf. 203.] 1 

Circuit Court S. D. New York. Oct Term, 
1846.2 

Shipping — Damage to Cargo — Peril op the Sea 
— Bai> Stowage — Lard and Tobacco. 

1. The ship N. sailed from New-Orleans for 
New- York, on the 20th of June, with a cargo of 

1 [Reported by Samuel Blatchf ord, Esq., and 
here reprinted by permission.] 

2 [Reversing Case No. 4,602.] 
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tobacco in hogsheads and lard in barrels? w^hett 
seventeen days out, without having met any- 
very rough weather, lard was pumped from her; 
the tobacco was damaged by the lard running 
into it. JSdd, that the damage was occasioned 
by some cause other than the perils of the sea, 
such as bad stowage or cooperage, and that the 
ship was responsible for it. 

2. If, under such circumstances, a peril o£ the 
sea, subsequent to the first pumpmg of the 
lard, and wholly unconnected with the fault of 
the carrier in the defective stowage or cooper- 
age of the lard, if 3et up as the cause of the 
damage, the evidence should be deax and un- 
doubted in order to exonerate the carrier from 
liability. 

3. In this case, the court being satisfied that 
the barrels of lard were badly stowed and 
coopered, charged the damage to the carrier. 

[Appeal from the district court of the 
United States for the Southern district of 
New York.] 

Faber & Bierwith filed a libel in rem, in 
the district court, against the ship Newark, 
to recover damages for injury caused to to- 
bacco in hogsheads, shipped by them in that 
vessel from New-Orleans to New-Yorfeu The 
damage was caused by the leakage of grease 
or lard which ran into the tobacco in the hold 
of the ship. The bill of lading excepted "the 
dangers of the seas." The district court pro- 
nounced against the libellants, on the ground 
that the barrels of lard were properly cooper- 
ed and stowed -vvhen put on board, and that 
the injury to the tobacco was not occasioned 
by the leaking of the lard directly upon the 
tobacco, but by stress of weather which 
caused the ship to leak. The libellants ap- 
pealed to this court. 

Francis B. Cutting, for libellants. 
Brastus C. Benedict, for claimants. 

NELSON, Circuit Justica I cannot agree, 
upon the evidence, that the loss in this case 
was occasioned by the perils of the sea. 
The ship left New-Orleans for New-York on 
the 20th of June, loaded chiefly with lard and 
tobacco, having nearly seven hundred barrels 
of the former; and on the 7th of July, when 
she was seventeen days out, without having 
encountered any remarkably rough weather, 
indeed none, except occasionally a heavy 
swell of the sea, lard was pumped from her, 
showing, at this time, a very considerable 
leakage of that article from the casks. The 
tobacco was damaged by the leakage of the 
lard. It is quite obvious that, previous to 
this time, the leakage. must have been such 
as to occasion a good deal of damage; and 
further, that such was the condition of the 
cargo, from some cause or causes other than 
the perils of the sea, either from bad stow- 
age or cooperage, or both, that there was a 
leakage of the lard which would or might 
have occasioned all the loss complained of. 
Tl^is fact, I think, is undeniable, and is con- 
trolling in the case. For it Is vain to urge 
the subsequent rough weather as affording 
evidence that the loss w^ occasioned by the 



perils of the sea, when it distinctly appears 
that the operating cause was developed pre- 
vionff to- Ste alleged peril, in a manner suffi- 
cient to account for all that happened to the 
cargo, without attributing any part of the 
damage to the rough weather wMcb the ship 
afterwards encountered. - 

It may be that if a subsequent peril of titxe 
sea had clearly occasioned a loss of tie to- 
bacco, wholly unconnected with the defect- 
ive stowage or cooperage, of the barrels of 
lard, the loss should not be borne by the car- 
rier. But the facts present no such ease. 
The loss by the subsequent peril of the sea 
unconnected with the fault of the carrier 
must be clear and undoubted, in order to ex- 
onerate him from liability. 

It is not to be denied, that the shipping of 
lard with tobacco from New-Orleans in the 
warm season, exposes the latter to great dan- 
ger from the leakage of the former, and re- 
quires the utmost care in the stowage, and 
attention to the cooperage of the 'casks, of 
lard. Some of the witnesses say that .lard 
is a dangerous cargo to ship with other goods 
like tobacco, and that, without the greatest 
caution, damage will ensue. Now, I am not 
satisfied, from the evidence, that sufficieat 
attention was given to the stowage or coop- 
erage of the cargo under the circumstances. 
Most of the damage occurred to the tobacco 
in the lowest part of the hold; the hogsheads 
in the forward and after parts of the ship es- 
caped; and several of the witnesses express 
doubts and hesitation on the subject of the 
stowage. The barrels of lard, also, were leak- 
ing badly, and had leaked very much, when 
delivered on the dock for shipping, and be- 
fore they were put on board. Such is the ev- 
idence of the mate, and I understand his log- 
book to state, under date of the 7th of June, 
that from a great number of them, one- 
fouith to one-half of their contents had leak- 
ed out when they were at the dock. It is 
true, he says, they were all well coopered be- 
fore they were put on board- But the re- 
sult, I think, is evidence that this could have 
been done but imperfectly; else, why such 
extensive leakage before the 7th of July, 
without any uncommon weather? For, I 
cannot admit that the swells of the sea, spok- 
en of previously, are to be regarded as any- 
thing more than what must be usually ex- 
pected to be encountered in the course of the 
voyage. The Reeside [Case No. 11,637], and 
cases there cited. 

I am of opinion, therefore, that the decree 
of the court below should be reversed, with 
costs, and that there should be a reference 
to the clerk to ascertain the damages. 



NEWARK, fnie {FABER v.). See Case No. 
4,602. 

N E- W A ETK^INDIA" RUBBER MANUF'G 
- CO. (DAY. v.). See Case No. 3,685. 
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Case M"o. 10,143. 

NEWAUK SAVINGS INST. v. PANHOKST 
et al. 

[7 Biss. 99; i 8 Ghi. Leg. News, 211.] 

Circuit Court, S. D. Illinois. March, 1876. 

ToTTN Sdpervisoks— Refusal to Place Judg- 
ment OF Tax List — Measukb op DAiiAGES. 

The highest damages which will be allowed 
in the United States courts, against the super- 
visors of a town for a refusal to put a judgment 
on the tax list, e.en though a mandamus shall 
have issued, will not esceed a counsel fee and 
costs. 

[Cited in Branch v. Davis, 29 Fed. 894.] 

At law- 
John M. Palmer and John Mayo Palmer, 

for plaintiff. 
Lyman Trumbull, John J. Rinaker, 0. A. 

Wallier, and W, it. Welch, for defendants. 

DRUMMOND, Circuit Judge. This is an 
action on the case to recover damages for 
non-performance of a duty by the defend- 
ants, as supervisors of the county of Macou- 
pin. The plaintiff recovered two judgments 
in this court against the county of Macoupin, 
amounting, altogether, to over $100,000, and 
writs of mandamus were issued, requiring 
the supervisors to levy a tas of one per cent, 
of the assessed value of the property in the 
county, to pay the judgments. The writs of 
mandamus were issued, on the 24th of May, 
and the 28th of August, 1873, respectively. 
They were served upon the board of supervi- 
sors of the county, and the defendants all had 
notice of the fact that writs of mandamus had 
been issued, independent of the general ob- 
ligation which the law imposed upon them to 
discharge the duty. The attention of the de- 
fendants was, therefore, in these writs, spe- 
cially called to the duty incumbent upon 
them, to impose a tax to pay the judgments. 

They wilfully disregarded and disobeyea 
these orders of the court; in other words, vio- 
lated a solemn obligation. For this disobe- 
dience to the order of the court, and for the 
non-performance of the duty required by the 
law, this action was brought, and the only 
question is, what is the amount of damages 
that can be recovered in the case. 

It may, perhaps, be said, although it can 
hardly be considered as proved in the case, 
but still it has been argued somewhat upon 
that undisputed fact, that, for this disobedi- 
ence to the orders of the court, the parties 
were fined, and the fine was paid. But it 
was not "paid by themselves. They took the 
money of the county and paid the fine. And 
these fines were, it is understood, appropri- 
ated in part to the payment of costs. 

A decision of the supreme court of the 
United States, not yet reported (Dow v. Hum- 
bert, 91 U. S. 294), has restricted us very 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



much as to the quantum of damages which 
should be allowed in a case like this. That 
court has decided, in effect, that the measure 
of damages Is not the amount of the claim. 
At the same time it is stated that if the 
plaintiff has sustained any special damages, 
they can be recovered. 

Looking at the whole case, without going 
into the reasons which have influenced the 
conclusion, and regarding the decision above 
referred to as allowing nothing more than 
quasi nominal damages, we have determined 
that we will give the plaintiff some compen- 
sation for the trouble to which it has been 
put in consequence of the non-performance 
of a duty by the defendants, in the employ- 
ment of counsel, and for the labor and ex- 
pense, without defining it in any precise form 
or language. 

In the case, of Dow v. Humbert, supra, 
a demand was made on the officers of the 
town to place upon the tax-list the judgments 
then in question, which was necessary under 
the laws of Wisconsin, before the judgments 
could be paid. That was not done. The su- 
preme court thereupon assumed tnat itmignc 
have, been in consequence of ignorance. iTinrt- 
vertence, or mistake on the part of the offi- 
cers, although it does not exactly appear how, 
or under what circumstances that inference 
was drawn. 

There certainly can be no such assump- 
tion here. In that case there were allowed 
only nominal damages. Here the case is in- 
finitely more aggravated. In fact it is as 
much so as it possibly can be. It is a case 
where the defendants have set at defiance 
the orders of the court— orders they wera 
bound to obey— a ease in which they wero 
as guilty of violation of an imperative duty 
as men well can be. This court is a part of 
the institutions of their country, just as much 
as the circuit comi: of Macoupin county. They 
are just as much bound to obey its mandates- 
as though it was a court of their own coun- 
ty. They have_ chosen deliberately to disre- 
gard them. 

It is said, indeed, that "we have punished 
them, and can punish them again. That is 
true, but this is an action brought for the 
violation of a public duty, which has resulted, 
it is claimed, in pecuniary loss to th$ plaintiff. 
So that it is a case where we think we may 
go further than the supreme court said they 
could go in the Wisconsin case. But at the 
same time we feel restricted, as I have said, 
by the rulings of the supreme court, and, 
while we give some damages, after all they 
will amount to not much more than nomi- 
nal damages. 

We will allow five hundred dollars to the 
plaintiff, and eighty-five dollars for the pay- 
ment of the money for notices. The judg- 
ment of the court wiU be therefore for' the 
plaintiff for the amount of ?58o and costs. 
The parties who were not present at the meet- 
ing of the board of supervisors at which the- 
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act of disobedience occurred, as well as tiiose 
"Who voted for the imposition of the tax, as 
directed by the writs, are not, of coiurse, in- 
cluded in this judgment. 

I ought, perhaps, to add, that our view 
was, if we were left free by the decision of 
the supreme court, that the plaintiff woulcj 
at least be entitled to the interest upon the 
money which would have been collected, if 
the defendants had performed their duty. 

The presumption is, the plaintiff could have 
had the use of the money, and, in one sense, 
might have compounded the interest. But 
we think we are not at liberty, under the de- 
cisions of the supreme court, to allow it. That' 
court seems to think that as the interest is 
still due and payable, and may be included 
with the principal, that is all which can be 
allowed. 

"We have also thought that there has not 
been, within the meaning of the supreme 
court, any substantial "Impairment" of the 
responsibility of the county. It is true, that 
the assessed value of the property of Macou- 
pin coimty was much less in 1875 than it 
was in 1873; but still it appears that the 
property is sufficient to"" enable the county 
to pay. At any rate, the fund out of which 
these judgments are to be made is suffi- 
ciently large to enable the plaintiff to avail 
Itself of the laws to recover the amount. 

It is also true, that under the decisions of 
the supreme court, these judgments against 
nnmicipal corporations, where people do not 
' choose to pay them, are nnt very potential. 
It has held that where the laws of a state 
declare that there can be no execution againsi 
tlie property of a municipal corporation the 
federal courts are without power to collect 
judgments by the imposition of taxes, al- 
tJjough that may be the only resource. Reec 
V. Watertown, 19 "Wall. [SO U. S.] 107. 

And now it has been decided, substantially, 
that the officers of such corporations are not 
liable for more than nominal damages, if 
they refuse to perform the duty which the 
law imposes on them. The result is, judg- 
ments can be obtained in the courts against 
these municipalities, upon the bonds or cou- 
pons they have issued, and their obligations 
construed with the greatest rigor, but after 
judgments, and when it is attempted to make 
their property available to satisfy them, then 
arises the real difficulty of the case, in the 
effort to overcome which, the old legal max- 
im, that there is no wrong without a reme- 
dy, seems sometimes to be reversed. 



NEW BEDFORD BRIDGE (UNITED 
STATES v.). See Case No. 15,867. 

NEW BEDFORD COMMERCIAL INS. CO. 
(LAWRENCE v.). See Case No. 8,140. 

NEW BEDFORD COPPER CO. (RICH- 
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NEWBERRY v. The FASHION. 

[1 Newb. 67.] i 

District Court, D. Michigan. 1856. 

Shipping— Sale of Vessei. and Appurtenances 
— What Passes. 
Where one sells a steamboat with all appur- 
tenances, &e., and prior to 'the sale, the owner 
had procured a new ash-pan for the boiler, which 
had been delivered to the owner, but was not 
placed on board the boat, lield, that the ash- 
pan passed under the bill of sale as appurtenant 
to the boat. 

In admiralty. 

John S. Newberry, for libelant. 
Levi Bishop, for respondent. 

WILKINS, District Judge. This libel is 
brought to recover the value of an ash-pan, 
taken by the claimants from the dock of 
Oliver Newberry, and by them fixed in their 
steamboat. The libelant was the former 
owner of the Fashion, and during his owner- 
ship, in 1854, procured this new ash-pan, for 
her use, the old one being worn out, and 
rendering the navigation of his vessel un- 
safe. It is tn testimony that this new ash- 
pan was delivered for the Fashion, at the 
dock of Oliver Newberry, and there remain- 
ed during the winter of 1854r-5, the naviga- 
tion being closed, and the Fashion being in 
dock for the winter. It is in proof also that 
by measurement, , the new ash-pan fitted the 
vessel for which it was made, and that the 
old one was unfit for service, and of no value 
but as old iron. On the Mth of February, 
1855, the libelant sold the fashion to Oliver 
Newberry, the ash-pan in question being then 
on his dock; and by the bill of sale trans- 
ferred his title in the boat with her aigine, 
tackle, apparel, furniture and appurtenances, 
to the vendee, who, shortly after, by a simi- 
lar bill of sale, sold the same to the respond- 
ents. After this sale, the engineer of the 
Fashion sent for the ash-pan, and on inquiry 
at the counting-room of Oliver Newberry, 
it was pointed out by one of the clerks, and 
the same was taken without dissent, and 
placed on the Fashion. The bill of sale con- 
trols the question, as to the intention of the 
parties. It is true that Oliver Newberry 
bought the vessel, without a knowledge of 
the fact, whether or not a new ash-pan was 
necessary, and had been procured; but his 
purchase embraced all that property apper- 
tained to the vessel, her tackle, her fixtures 
and her apparel; and such was clearly the 
intention of both vendor and vendee, when 
they executed the bill of sale. Had Oliver 
Newberry remained the owner, and fitted 
out the vessel in the spring, there can be no 
question but what he would have claimed 
the ash-pan as an appiuiienance embraced in 
the bill of sale— and rightfully too— and his 
sale to the respondents passed all his rights. 
Decree dismissing libel, with costs. 



1 [Reported by John S. Newberry, Esq.] 
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NEWBERRY (WELLES v.). See Case No. 
17,378. 

NEW BRIG (DAVIS v.). See Case No. 3,643. 

NEW BRIG (HARPER v.). See Case No. 6,- 
090. 

NEW BRUNSWICK CARPET CO. (WEB- 
STER v.). See Cases Nos. 17,337 and 17,- 
33S. 

NEWBURY (MOORE v.). See Case No. 9,- 
772. 



Case 3Sro. 10,144. 

NEWBY T. OREGON CENT. RY. CO. et al. 

[Deady, 609; i Cos, Manual Trade-Mark 
Cas. 180.] 

Circuit Court, D. Oregon. Aug. 3, 1869. 

CoRPOKATioNs — Name as a Trade-Mark — Right 

TO Such Hame — Jurisdiction of Equity to 

Enjoin its Use. 

1. The corporate name of a corporation is a 
trade-mark from tiie necessity of the_ thing, and 
upon every consideration of private justice and 
public policy deserves the same consideration 
and protection from a court of equity. 

[Cited in State v. McGrath (Mo. Sup.) 5 S. 
W. 30.] 

2. A corporate name is a necessary element of 
a corporation's existence, and any act which pro- 
duces uncertainty or confusion concerning such 
name, is well calculated to injuriously affect the 
identity and business of the corporation. 

[Cited in Wells v. Oregon Ry. & Nav. Co., 

15 Fed. 567,3 
[Cited in State v. McGrath (Mo. Sup.) 5 S. 

W. 30.] 

3. The right to a corporate name does not rest 
in parol, but is shown by the record and is tri- 
able by inspection thereof in any form of pro- 
ceeding—therefore a court of equity will not re- 
fuse to enjoin the use of such name because the 
right to the same has not been established at 
law. 

[Cited in American Order of Scottish Clans v. 
Merrill, 151 Mass. 562, 24 N. E, 919; Ft 
Pitt BIdg. & Loan Ass'n v. Model Plan Bldg. 
& Loan Ass'n, 159 Pa. St. 311, 28 Atl. 215-.] 

4. The jurisdiction to enjoin the use of a cor- 
porate name does not depend upon the insolven- 
cy of the defendant. 

5. The insolvency of a corporation, the legali- 
ty of the subscription to its capital stock, and 
the validity of its organization generally, may be 
judicially investigated, whenever and wherever 
such investigation becomes material to the deter- 
mination of the rights of third persons, who 
are parties to a judicial proceeding before the 
court. 

[Cited in Re Oregon Bulletin Printing & Pub- 
lishing Co., Case No. 10,560.] 

6. Where a creditor of a corporation, as a 
bondholder, has a lien upon a grant of land or 
other property owned or claimed by such corpo- 
ration, and another corporation is wrongfully 
using such corporation's name for the purpose 
of obtaining such grant of land, such creditor 
may maintain a suit in equity to enjoin such oth- 
er corporation from such wrongful use of his 
corporation's name. 

7. An agreement by a corporation to prefer its 
bondholder in the disposition of 50 per centum 
of the proceeds of its lands, which may be sold 
before such bond becomes due, does not give 
such bondholder a, lien upon the corporation 
lands. 



1' [Reported by Hon. Matthew P. Deady, Dis- 
trict- Judge, and here reprinted by permission.] 



8. Quere, can a mere bondholder of a corpora- 
tion maintain a suit to enjoin another corpora- 
tion from doing unlawful acts which depreciate 
the conventional value of such bond in the 
market. 

9. In a suit to enjoin the use of a corporate 
name, the corporation whose name is alleged to 
be wrongfully used must be a party plaintiff or 
defendant, but if such corporation refuse to 
bring such suit upon request^ its bondholder or 
creditor may do so, and make such corporation 
a party defendant. 

[10. Cited in Nebraska Loan & Trust Co. v. 
Nine, 27 Neb. 512, 43 N. W. 349, to the point 
that a geographical name cannot become the sub- 
ject of property as a trade-name, unless coupled 
with words which qualify the general geograph- 
ic term,] 

[This was a bill in equity by James B. 
Newby against the Oregon Central Railway 
Company, George L. Woods, E. N. Cooke, 
J. H. Douthitt, J. R, Moores, Thomas M. F. 
Patton, John H. Moores, Jacob Comrser, A. 
Laurence Lovejoy, P. A. Ghenoweth, Stuke- 
ley Ellsworth, Stephen F. Chadwick, John 
E. Ross, J. H. D. Henderson, John F. Miller, 
Absalom F, Hedges, Samuel B. Parrish, and 
Green B. Smith.] 

W. Lair Hill, for complainant. 
Joseph N. Dolph, for defendants. 

DEADY, District Judge. This suit is 
brought to enjoin the defendants from using 
the name "The Oregon Central Railway 
Co." and from issuing bonds bearing said 
name. It was commenced on February 9, 
1869. The defendants on April 5, filed ten 
exceptions to the complainant for imperti- 
nence, which exceptions, after arguments by 
counsel, were disallowed on April 12th there- 
after. On May 3, 1869, the defendant cor- 
poration demurred to the complaint, as did 
the other defendants, by a separate and simi- 
lar demurrer. On May 15 and 22 the demur- 
rer was argued by counsel and the cause 
submitted to the court for determination. 

Substantially, the allegations of the com- 
plaint are as follows: 

(1) That the complainant is a citizen of 
California and the defendants are all citi- 
zens of Oregon. 

(2) That the corporation defendant ivas 
organized about April 22, 1867, under the 
laws of the state of Oregon, with its place 
of business at Salem, for the purpose, as 
expressed in its articles, of constructing and 
operating a railway for the transportation 
of passengers and freight from Portland in 
a southerly direction about three hundred 
miles, to the northern line of the state of 
California, 

(3) That long prior to the incorporation of 
such defendant corporation, another cor- 
poration was duly incorporated under the 
laws of Oregon, under the name of "The 
Oregon Central Railway Co.," for the pur- 
pose as expressed in its articles of construct- 
ing and operating a railway from Portland, 
in a southerly direction, about three hun- 
dred miles, to the northern line of the state 
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of California, under tbe laws of Oregon and 
the act of congress, approved July 25, 1866 
£14 Stat. 239], entitled "An act granting 
lands to aid in the construction of a railway 
and telegraph line from the Central Pacific 
Kailway to Portland, Oregon," and the 
amendments thereto; and that about Oc- 
tober 1, 1S66, the articles of this corpora- 
tion were published in full in sundry news- 
papers then published in Portland, Salem, 
Eugene, and elsewhere in Oregon, and that 
about October 11, 1866, the legislative as- 
sembly of Oregon, after hearing the articles 
of this corporation read before it, and upon 
■the application of said corporation, did, by 
the passage of a joint resolution, namely, 
house joint resolution No. 13, designate and 
appoint this corporation to receive and man- 
age so much of the land and franchises pro- 
posed to be granted by said act of congress, 
as should lie within the state of Oregon, 
which designation and appointment was in 
all respects regular and in accordance with 
said act of congress. 

(4) That thereafter, and within the time 
prescribed by said act of congress, said last 
named corporation duly gave its assent to 
the terms proposed by said act, which as- 
sent was duly filed with the secretary of 
the interior of the United States; and such 
corporation is now proceeding to construct 
said railway as by said act required, in or- 
der to receive the benefits arising there- 
from; and that said act of congress among 
other things provided, that the company 
complying with the conditions thereof and 
being designated therefor by the assembly 
aforesaid, should receive twenty sections of 
the public land within the state of Oregon 
for each mile of such railway, to aid in the 
construction thereof, together with the right 
of way, and other valuable privileges, in the 
public lands along the line of said railway. 

(5) That by reason of the matters afore- 
said, the last named corporation became 
possessed of valuable franchises and rights, 
in consideration of which its credit was es- 
tablished in the principal money markets of 
the world, so that its bonds and obligations 
became valuable and marketable commer- 
cial paper, by means whereof it was en- 
abled to meet its obligations incurred in the 
construction of said railway; and that on 
Jime* 25, 1868, said act of congress was 
amended so as to extend the time for the 
completion of the first and the subsequent 
sections of said railway; and that said cor- 
poration will be able to comply with said 
act of congress, and be entitled to receive 
the land and other franchises proposed to 
be granted thereby. 

(6) That said last named corporation, for 
the purpose of raising money to construct 
said railway, issued bonds of the denomina- 
tion of $1,000 each, payable in gold coin, 
to bearer, on January 1, 1869, with forty- 
one Interest coupons attached to each of 
said bonds, which coupons were payable to 



bearer, and for the sum of §35 each, that 
being the amount of the semi-annual in- 
terest on each of said bonds at the rate of 
seven per centum per annum; and that 
such bonds were put in market and sold as 
all such other securities are sold, and that 
this complainant then and there became the 
purchaser and is now the holder and owner 
of two of said bonds; and that said bonds 
are secured by a first mortgage upon all the 
real and personal property of said corpora- 
tion—excepting the subscriptions to the 
stock thereof— and upon all its rights un- 
der said act of congress, and fifty per centum 
of the proceeds of any land sold by said 
corporation before said bonds fall due, and 
that by reason thereof the complainant's 
bonds arg the most valuable of said corpora- 
tion's obligations, and would be of great 
market value but for the wrongful acts of 
the defendants, as hereinafter stated. 
. (7) That on about April 22, 1867, certain of 
the corporators of the last named corporation 
seceded therefrom and confederated and con- 
spired with other persons for the purpose of 
defrauding and injuring said corporation, and 
la pursuance thereof said corporators and oth- 
er persons, executed the articles of incorpora- 
tion of the defendant corporation herein, and 
incorporated and proceeded to organize the 
same, by the corporate name of "The Oregon 
Central Railway Co."— that being the name 
of the corporation designated by said resolu- 
tion No. 13, as aforesaid; and that the incor- 
porators of said defendant corporation then 
and there well knew and were duly notified of 
the prior incorporation of the corporation des- 
ignated by said resolution No. 13, tmder the 
name aforesaid, and of its rights and &an- 
chises aforesaid, and that the incorporation 
of another corporation under the same name 
would greatly injure the credit of said prior 
incorporation and depreciate its bonds in the 
money markets, by causing confusion and 
misunderstanding as to which corporation 
was entitled to the rights and benefits guar- 
anteed to "The Oregon Central Railway Co." 
under said act of congress and resolution No. 
13. 

(8) That said defendant corporation has 
fraudulently issued a large number of bonds 
similar in appearance and piirporting to be 
the bonds of "The Oregon Central Railway 
Co.," and to be secured by a first mortgage 
upon all the property of said company— ex- 
cept subscriptions to its capital stock— and 
upon its rights and franchises, and put the 
same upon the market as the bonds of said 
O. O. R. Co.; and that said last mentioned 
bonds were wrongfully issued for the pmrpose 
of depreciating and preventing the sale of the 
bonds of the corporation designated by said 
resolution No. 13, and destroyiog their charac- 
ter as marketable securities; and that by rea- 
son of the wrongful and fraudulent acts 
aforesaid, the market value of the complain- 
ant's bonds has been greatly reduced, and the 
same rendered unmarketable; and that said 
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acts have caused tlie public, particularly 
bankers and the like, to belieye and suspect 
that the defendant corporation is the one des- 
ignated by said resolution No. 13, and that 
said wrongfully issued bonds, and not the 
complainants, are secured by the mortgage by 
which the complainant's bonds are in fact 
secured; and that the putting of said wrong- 
fully issued bonds upon the market as afore- 
said, as the bonds of the O- 0. R. Co. will 
cause further depreciation of your complain- 
ant'a bonds, and cast confusion and suspicion 
upon and about the bonds of the corporation 
designated by said resolution No. 13. 

(9) That said defendant corporation, by its 
officers, is threatening to issue, and unless re- 
strained by the court, wiU issue a large 
amount more of its bonds, purporting to be 
the bonds of the O. C. K. Co., and to be se- 
cured as aforesaid, by which complainant's 
bonds will be further depreciated and their 
market value destroyed to his damage not 
less than ?1,000. 

(10) That the personal defendants above 
mentioned are all directors of the defendant 
corporation. 

(11) That after the articles of incorporation 
of the defendant corporation, were executed 
and filed, six of the corporators thereof sub- 
scribed $100, or one share each of the capital 
stock, and then passed a resolution that the 
president subscribe all the rest of the stock 
in the name of and for the corporation, there 
being then in fact no president, and thereup- 
on, after George L. Woods, as president, had 
pretended to subscribe said stock as directed, 
said corporators proceeded to organize said 
corporation by the election of directors, and 
the pretended directors, so elected, then elect- 
ed said "Woods president, but that no other 
subscription to said capital stock has ever 
been made; and that said defendant corpora- 
tion has no other property than tiie six shares 
of capital stock, subscribed as aforesaid, 
and is therefore wholly unable to respond to 
complainant in damages. 

With prayer of special relief as follows: 
That the defendants be perpetually enjoined 
from the further use of the name, "The Ore- 
gon Central Railway Co.," and from issuing 
any more of such bonds, and such other and 
further relief, etc. 

The causes of demurrer assigned in the de- 
murrers of record substantially are: 1. That 
the bill is defective because it does not con- 
tain a prayer for process. 2. That the com- 
plainant has a plain and adequate remedy at 
law. 3. That it does not appear that the le- 
gal right of the last named corporation to the 
name— "The Oregon Central Railway Co." — 
has been established at law. 4, That com- 
plainant has not sufacient interest in the sub- 
ject matter to maintain this suit or to the re- 
lief prayed for. 5. That the bill does not 
state facts sufficient to constitute a cause of 
suit. 6. That the complainant by his bill has 
not shown a case for relief in equity against 
the defendants. On the argument the fol- 



lowing additional causes of demurrer were 
assigned ore tenus: 7. That it does not ap- 
pear from the bill, that said last named cor- 
poration had refused to institute this suit, and 
therefore it should have been brought in the 
name of said corporation. 8. That this court 
has no jurisdiction of this suit because the 
subject matter in dispute does not exceed the 
value of §500. 

By the law of Oregon any three or more 
persons may incorporate themselves for the 
purpose of engaging in any lawful enterprise 
or occupation. The primary step in the for- 
mation of this legal entity is the execution 
and filing of articles of incorporation, which 
articles, among other things, must specif— 
"The name assumed by the corporation and 
by which it shall be known." Code Or. 658, 
659. By the execution and filuag of these ar- 
ticles, the corporate name assumed thereby 
and specified therein, becomes exclusively ap- 
propriated. If afterwards any persons at- 
tempt to incorporate for any purpose by the 
same name, this would be an encroachment 
upon the rights of the first corporation, and 
therefore illegal. To prevent the continuance 
of such a wrong upon the rights of another 
equity will interfere at the suit of the injured 
party, by injimction. The case is analogous 
to if not stronger than that of a piracy upon 
an established trade mark. Bell v. Locke, 8 
Paige, 75; Taylor v. Carpenter, 11 Paige, 
292; Partridge v. Menck, 2 Barb. Ch. 102; 
Will. Eq. Jut. 402, 403. The corporate name 
of a corporation is a trade mark from the 
necessity of the thing, and upon every con- 
sideration of private justice and public poli- 
cy deserves the same consideration and pro- 
tection from a court of equity. Under the 
lawv the corporate name is a necessary ele- 
ment of the corporation's existence. Without 
it, a corporation cannot exist Any act which 
produces confusion or uncertainty concerning 
this name is well calculated to injuriously af- 
fect the identity and business of a. corpora- 
tion. And as a matter of fact, ia some de- 
gree at least, the natural and necessary con- 
sequence of the wrongful appropriation of a 
corporate name, is to injure the business and 
rights of the corporation by destroying or 
confusing its identity. The motives of the 
persons attempting the^ wrongful appropria- 
tion are not material. They neither aggi'a- 
vate or extenuate the injury caused by such 
appropriation. The act is an illegal one and 
must, if necessary, be presumed to have been 
done with an intent to cause the results 
which naturally flow from it. Nor will a 
court of equity refuse to enjoin the wrongful 
appropriation of a corporate name until the 
right of the first corporation to the name has 
been established by the verdict of a jury In 
an action at law. Such right does not rest 
in parol but is shown by the record, if at aU, 
and is determined by the court in any form 
of proceeding. Neither in such ease, has ttie 
party injured an adequate and complete rem- 
edy at law. As in the case of patents for 
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inventions and copyriglits, the remedy at law 
can only give redress for the past injury, and 
that ofteai inadequately. But to protect the 
injui-ed corporation fi'om the mischief arising 
from continued violation of its rights and per- 
petual litigation concemhig them, resort must 
be had to the equitable remedy by injunction. 
2 Stoi-y, Eq. Jur. § 930. 

Nor do I deem it material in this case to 
the jui-isdiction in equity, that the defend- 
ant should be insolvent— unable to respond 
to the complainant in damages. The juris- 
diction in this class of cases— trade marks, 
patents and copyrights— depends upon the 
fact that the matter is intrinsically of equit- 
able cognizance— that the legal rights of the 
party can only be protected in equity, and 
not upon the uncertain and irrelevant test 
of the insolvency of the defendant. For this 
reason as .well as the conclusion I have 
reached upon the rights of this complainant 
to maintain this suit, without the O. O. R. 
Co. being made a party thereto, it is not 
necessary to consider the question made in 
the complaint as to the insolvency of the de- 
fendant corporation upon the grounds 'of the 
alleged illegality of the subscription to its 
. capital stock and the irregularity of its or- 
ganization. It will not be out of place, how- 
ever, to remark in passing, particularly after 
the argument of coimsel for defendant upon 
that point that if any such question were to 
become material in this suit, for the pur- 
poses of this suit, it could be investigated and 
determined here as well as in any other pro- 
ceeding. There is no divinity that doth 
hedge about the affairs of a corporation so as 
to preclude a judicial investigation of the 
facts concerning it, whenever and wherever 
such investigation becomes material to the 
■determination of the rights of thurd persons. 
For instance, if it were necessary for the 
maintenance of this suit for the complainant 
to show that this defendant or any other cor- 
poration was insolvent, he would be allowed 
to do so, even if it were necessary in so doing 
to show that its capital stock was illegally 
subscribed or that its organization was in- 
valid. The age or solvency of A B may be- 
come material questions in a suit to which he 
Is not a party and in which he has no interest, 
but that does not preclude the parties interest- 
ed and litigant from investigating the matter 
for the purposes of their controversy. 

And this brings me to the consideration of 
the questions— has the complainant such an 
Interest in the subject of this controversy as 
entitles him to maintain this suit; and if 
this questipn is answered in the affirmative, 
can he maintain the suit without making the 
0. 0. R. Co. a party plaintiff or defendant. It 
being admitted by the demmTer that the com- 
plainant is a bondholder and a creditor of the 
O. 0. R. Co., and that the corporation de- 
fendant has wrongfully appropriated the cor- 
porate name of said corporation, and is issu- 
ing bonds in said name, and is seeking by the 
wrongful use of such name to obtain the 
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land granted to the O. O. R. Co., if it also 
appeared unqualifiedly that the bonds of the 
complainant were secured by a mortgage up- 
on land granted by act of congress to the cor- 
poration designated by the resolution No. 13, 
I think he would have such a special interest 
in that property as would entitle him to main- 
tain a suit to prevent another corporation 
from obtaining the same land by tho wrong- 
ful use of the name of the corporation whose 
bonds he holds. Bradley v. Richardson LCase 
No. 1,786]. But upon this point the com- 
plaint is equivocal, or at least indistinct. It 
does not directly state that this land is mort- 
gaged to secure the payment of the com- 
plainant's bonds. True, it is averred that the 
mortgage is upon all the property of the cor- 
poration; except subscriptions to its capital 
stock. What other property, if any, thaQ 
these subscriptions and this land the corpora- 
tion claims, is not shown. Now, as to the 
land, the complaint states specially that the 
mortgage is upon the rights of the corpora- 
tion imder the act of congress, and upon fifty 
per. centum of the proceeds of such of the 
lands thereby granted as may be sold before 
the bonds become due in 1889. Waiving the 
question of whether the corporation can mort- 
gage these lands before the performance of 
the conditions on which the grant was made, 
and before they are selected and separated 
by the proper authority from the body of the 
public lands, this" allegation rather indicates 
an agreement by the corporation in the dis- 
position of the proceeds of this land sold be- 
fore 1SS9, to prefer its bond creditors as to 
fifty per centum thereof, than -a mortgage 
upon the land itself. 

But counsel for complainant does not rest 
his right to relief upon this groimd alone. 
He maintains that the complainant is some- 
thing different from, arid more than, a mere 
creditor of the O. C. R. Co., secured by a 
lien upon its property. That he is also the 
owner of its bonds— a species of obligation or 
security, which, in the progress of society 
and business, have acquired a conventional 
value, as property. That this conventional 
value depends upon the state of public opin- 
ion as to the resources and prospects of the 
corporation that issued these bonds, and 
thereby created this property; and that the 
issuing of similar bonds in large numbers, 
in the name of the O. 0. R. Co. by the de- 
fendant corporation, works an injury to the 
complainant l>y diminishing the conventional 
or market value of his property. This argu- 
ment is not without force and plausibility- 
No authority has been cited, however, in sup- 
port of the conclusion, and I do not deem it 
necessary to express an opinion at this time 
upon the question made by it. For, admit- 
ting that the complainant is entitled against 
the defendants to the relief prayed for, either 
on the groimd of his being the owner of the 
O. 0. R. Co.'s bonds, or a creditor of such 
corporation with a lien upon its lands for 
security, yet I am satisfied that this suit 
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cannot tie malntamed without the O. 0. R. 
Co. being made a partTj, plaintifE or defend- 
ant. Upon authority and principle, the cor- 
poration whose name is alleged to be wrong- 
fully assumed and used, must he a party to 
the suit. If such corporation refuses to 
bring the suit after being requested to do so, 
the complainant may sue, and alleging the 
fact in his complaint, make the corporation 
a party defendant Hobinson v. Smith, 3 
Paige, 232; Dodge v. Wolsey, 18 How. [59 
TJ. S.] 331. The demurrer ore tenus, for 
want of proper parties is therefore allowed 
upon payment by the defendants of the costs 
of the demurrer on the record. 3 Paige, supra. 

[NOTE. Afterwards the plaintiff amended his 
bill by leave. The defendants both demurred, 
and pleaded to the amended bill. The case 
was heard upon demurrer and pleas, and the bill 
dismissed. Case No. 10,145.] 



Case No. 10,145, 

NEWBY T. OREGON CENT. RY. CO. 

[1 Sawy. 63; 1 3 Am. Law T. Rep. TJ. S. Cts. 
127.] 

Circuit Court, D. Oregon. March 8, 1870. 

Equity— Notice of Piling Plea ok Demubrer — 
Nation'al Courts do not Discourage Suitors 
from Seeking Redress in Their Tribunals^ 
Pleas in Equity — Nature — When Stockhold- 
er OR Creditor of Corporation can Main- 
tain Suit for Injury to Corporate Rights — 
Inability to Sue no Test of Liability to be 
Sued in National Courts — Owner op Cor- 
poration Bonds Same Right to Sub as Stock- 
holder of Corporation — Corporation not 
Liable to Its Stockholders or Creditors for 
Error op Judgment. 

1. In equity a party does not take notice of 
the filing of a plea or demurrer, unless notice 
thereof be entered in the order book, as pre- 
scribed by equity rule 4. 

2. There is no rule of law or public policy 
which requires the national courts to discourage 
suitors from seeking redress in those tribunals, 
and parties have a clear right to become the 
owners of property for the express purpose of 
maintaining a suit in such courts concerning the 
same, 

[Cited in Blackburn t. Selma, M. & M. R. Co., 
Case No. 1,467; CoUiuson t. Jackson, 14 
Fed. 310.] 

3. Plea in equity, nature of in bar and abate- 
ment and where double allowed. 

4. A stockholder or creditor of a corporation 
cannot maintain a suit for an injury to the cor- 
porate rights, unless it appears from the bill 
that the corporation refused to take proper 
measures to protect or redress the same. 

5. The inability of a party to sue in the nation- 
al courts, in a particular case, is no test of his 
liability to be" sued in them under other circum- 
stances. 

6. The owner of corporation bonds secured by 
a lien upon lands claimed by the corporation, 
has the same right as a stockholder of such cor- 
poration to maintain a suit to prevent another 
corporation from obtaining such lands by the 
wrongful use of the name of his corporation. 

[Cited in Byera v, Rollins, 13 Colo. 22, 21 
Pac. 896.] 

1 [Reported by L. S. B. Sawver, Esq., and here 
reprinted by permission.] 



7. In choosing between remedies deemed 
equally effective, a corporation has a right to ex- 
ercise its judgment, and for an error in this re- 
spect neither its stockholders nor creditors can 
call it to an account, 

[This was a bill in equity by James B. New- 
by against the Oregon Central Railway Com- 
pany, George L. Woods, E. N. Cooke, J. H, 
Douthitt, J. R. Moores, Thomas M. F. Patton, 
John H. Moores, Jacob Courser, A. Laurence 
Lovejoy, P. A. Chenoweth, Stukeley EUsworthr 
Stephen F. Chadwiek, John B. Ross, J. H. D. 
Henderson, John F. Miller, Absalom P. Hed- 
ges, Samuel B. Parrish, and Green B. Smith.]' 

Wm. Lair Hill, for complainant 
John H. Mitchell, for defendants. 

DEADY, District Judge. This suit was 
brought to enjoin the defendants from using 
the name of the complainant's corporation— 
The Oregon Central Railway Company— and 
particularly from issuing bonds in the name 
of said corporation. It is alleged in the bill 
that the complainant Is the owner and hold- 
er of two of said corporation's bonds, of the 
denomination of $1,000 each, and that for 
reasons stated in the bill, the use of such- 
name by the defendants and the issuing of 
such bonds by them, do and will depreciate 
the market value of complainant's bonds to 
his damage not less than $1,000. 

At the May term, 1869, the cause was heard 
on demurrer to the bill. On the argument a 
cause of demurrer was assigned ore tenus:— 
"That it does not appear from the bill that 
the complainant's corporation had refused to 
institute this suit, and therefore it should 
have been brought in the name of said cor- 
poration." 

On August 3, 1869, the court sustained the 
demun-er as above assigned, and decided that 
the complainant's corporation must be made 
a party to the suit; and that if such corpora- 
tion, after request by the complainant, refuses 
to bring such suit, the latter may allege such 
refusal in his biU, and make the corporation 
a party defendant. Newby v. Oregon Cent. 
R. Co. [Case No. 10,144]. 

Afterwards the complainant had leave to 
amend his bill, which he did, by making his 
corporation a party defendant thereto, and 
by alleging "that before commencing this suit 
your orator requested the said defendant cor- 
poration, whose bonds your orator holds and 
owns, as aforesaid, to bring this suit for his 
protection, and the said last named corpora- 
tion refused so to do, and do still refuse to 
protect the rights of your orator aforesaid." 

To the bill as amended, the natm-al persons 
named therein as defendants, demurred. The 
corporation charged with the wrongful use 
of the corporate name, filed two pleas to dis- 
tinct portions of the bill and demurred to the 
remainder. The complainant's corporation 
made default. 

On January 4, 1870, the defendants moved 
to dismiss the bill imder equity rule 38, be- 
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caxise the complainant had not replied to the 
pleas, or set down the same, or the demurrers, 
for argimient. The motion was denied, be- 
cause it did not appear that the complainant 
had notice of the filing of such pleas or de- 
murrers, by entry in the order, book, as pre- 
scribed in equity rule 4. Afterwards by con- 
sent of parties, the pleas and demurrers were 
set down for argument. 

On the argument, the cause was submitted 
on the part of the complainant, with an ad- 
mission as to the suflaeiency of the second 
plea. The defendants filed a written brief in 
support of both pleas and demurrers. Both 
pleas are Toluminous and full of details, and 
are pleaded as pleas in abatement la ef- 
fect, the first one alleges that the complain- 
ant is not the real owner of the two bonds 
mentioned in the bill, but that the same were 
merely transferred and delivered to him by 
a director of this corporation, for the sole pur- 
pose of enabling him to maintain this suit in 
this court, for the benefit of, or in behalf of 
such corporation. 

If, notwithstanding the rhetorical- exaggera- 
tions of this plea, it appears that the com- 
plainant has the legal title to, or interest in 
these bonds, then this plea is insufficient. 
They are payable to bearer and the title to 
them passes by delivery, unless the contrary 
is shown. The motive with which they were 
delivered to the complainant or he received 
them makes no difference in this respact. Par- 
ties have a dear right to become the owners of 
property real or personal, by purchase or gift, 
for the express purpose of maintaining a suit 
in this court concerning the same. In some 
of the earliest cases these are some dicta to 
the contrary of this, but their authority has. 
not been recognized. Admitting all that can 
be claimed for the plea, and probably more 
than ought to be, it only amounts to an allega- 
tion that the father of the complainant de- 
livered him these bonds as a gift, with the 
mutual understanding or expectation that the 
latter would commence and maintain this 
suit as the owfler thereof. In all this there 
was nothing illegal or immoral or fraudulent. 
There is no rule of law or public policy which 
require the national courts to discourage 
persons from seeking redress in those tribu- 
nals in every case where the constitution 
and laws fairly con-strued will permit it. 
This plea, I think, sbould be held insufficient 
The second plea alleges that it is not true 
that the complainant, before bringing this 
suit, requested his corporation to bring the 
same for his protection; and also, that prior 
to the commencement thereof, such corpora- 
tion did commence a suit in the circuit court 
for the county of Marion, to enjoin the de- 
fendants herein from using such corporate 
name and issuing such bonds, and that such 
suit is still pending in said court, and being 
prosecuted therein in good faith, by said com- 
plainant's corporation. 

Before disposing of this plea, I propose to 
call attention to the impropriety of pleading 
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double in tMs case. A plea in equity is a 
special answer showing why' the suit should 
be dismissed, delayed or barred, and that 
therefore, the complainant ought not to have 
the answa* of the defendant to the matters 
stated in the bill. It may consist of matter 
dehors the bill— new matter— then* called a 
pure plea or of denials of some of the sub- 
stantial matters set forth in the bill. Story, 
Eq. PL 649, 651. Two matters of defense can- 
not be stated in one plea, nor should a plea 
contain various facts, unless they are all con- 
ducive to a single point which constitutes a 
single defense. Otherwise it is open to the 
charge of duplicity and multifariousness. Id. 
653-656. Two pleas in a suit are never al- 
lowed, even in bar, except in a particular 
case, by leave of the court first obtained, 
where great inconvenien'ce might otherwise 
be sustained. A plea is not the only mode of 
defense to a suit in equity. It is only allowed 
for the purpose of enabling a defendant to 
make a defense upon some single point or 
matter, and thereby avoid the expense, delay 
and inconvenience of answering the bill in 
detail. But if the defendant is allowed to 
plead several pleas to as many parts of the 
bill, and thereby put the whole or any great 
part of it in issue, nothing is gained in this 
respect, but rather the contrary. Id. 657 J 
Didier v. Davidson, 10 Paige, 515; Saltus v. 
Tobias, 7 Johns. Oh. 215; Lamb v. Starr 
[Case No. 8,021]. 

Nor do I think the first plea is a plea in 
abatement It is an allegation that the com- 
plainant has no property in the bonds, and is, 
therefore, without interest in the subject mat- 
ter of the suit Such a fact, or facts showing 
this conclusion, may be pleaded in bar of the 
suit Story, Eq. PI. 728. A plea of bank- 
ruptcy of the plaintiff, being hi effect a plea 
that the plaintiff has no title, so far as he is 
concerned, is a plea Jin bar. Id. 726. 

But as no steps have been taken to strike 
out these double pleas or compel the defend- 
ants to elect which one they will rely upon, 
and as the complainant on the argument prac- 
tically admitted the sufficiency of the second 
plea, it will be assumed for the present that 
the defendants in filing the second plea aban- 
doned the first. 

In accordance with the opinion expressed at 
the hearing on the original bill and demurrer 
thereto, this second .plea is sufficient and 
constitutes a good defense to the suit By 
it the defendants controvert the allegation 
of the amended bill, that the complainant's 
corporation had refused to bring this suit 
for the protection of his interests. 

This is a plea to the person in the nature 
of a plea in abatement, and corresponds to 
the dilatory plea of the civil law. It does 
not dispute the validity of the rights which 
are made the subject of the suit nor the 
plaintiff's interest therem, but objects ta 
the complainant's present ability to main- 
tain a suit concerning them. Story, Eq. PL 
706, 707. 



IsEWBY cCase No. 10,145) 



[18 Fed. Cas. page 44] 



Since the decision of this eotirt sustaining 
the demurrer ore tenus to the original bill, I 
have received the opinion (in sheets) of the 
supreme court in the ease of City of Memphis 
V. Dean, 8 Wall. [75 XJ. S.] 64. In this re- 
spect the case is very similar to the one 
under consideration, and the court then held 
that a stockholder could only maintain a 
suit to protect his interest in the corpo- 
rate property where the corporation refused 
.to do so. The defense in that ease was the 
same as in this— a denial of the allegation 
that the coporation had refused, but that, 
on the contrary, they were then maintain- 
ing a suit for that purpose. The complain- 
.ant having signified his intention not to con- 
test the plea upon the proof, it follows that 
the bill must be dismissed, because of the 
•complainant's inability to sue. 

In this view of the matter it is not neces- 
:sary to pass upon the several demurrers of 
the defendants; but their counsel is urgent 
•that the court shall decide the questions 
raised by these demurrers. Upon looking at 
the demurrer of the corporation, I find that 
^11 the qestions made by it were decided 
.adversely to the defendants on the demurrer 
to the original bill, except the objection that 
the complainant's corporation is not a proper 
party defendant The reason given in sup- 
port of this objection is, that such corpora- 
tion being a citizen of this state could not 
have maintained this suit against these de- 
fendants, who are also citizens of this state. 

The facts are admitted, but the conclu- 
sion does not follow. The inability of a 
party to sue in this court is no test of his 
liability to be sued in it While a suit can- 
not be maintained in this court hj a citizen 
■of the state against a citizen of the state, 
jet every such citizen Is liable to be sued in 
this court by a citizen of another state. So, 
while it is true that the complainant's cor- 
poration cannot sue the defendant corpora- 
tion in this court, because of their common 
■citizenship, yet it is equally true, that the 
xromplainant' being a citizen of California 
may sue either or both of these corpora- 
tions in this court The questions are differ- 
ent and have no sort of relation to or de- 
pendence upon one another. Woolsey v. 
Dodge, 18 How. [59 U. S.] 345, 346. In this 
<;ase, and in City of Memphis v. Dean, 
supra, the complainant's corporation was a 
citizen of the same state with the other de- 
fendants and could not have maintained a 
suit in those courts against its co-defendants, 
3'et in both cases such corporation was made 
a party defendant 

All the questions specially made by the 
demurrer of the other defendants have also 
been decided adversely to them. But, under 
the general allegation of this demurrer, "that 
the amended bill does not state facts suf- 
ficient to constitute a cause of suit" in the 
written argument of counsel for defendants 
it is specially maintained that the complain- 
ant has not a sufiieient interest in the sub- 



ject matter of the controversy to enable him 
to maintain this suit: and that the refusal 
of the complainant's corporation to bring 
this suit for this protection is not such a 
breach of trust or neglect of duty, as gives 
the complainant a right of suit 

The first of these objections— the want of 
interest in the subject matter— was con- 
sidered by court in disposing of the demurrer 
to the original bill. It was then held, that 
the complainant, being the owner of the cor- 
poration bonds, was its creditor, and that if 
he had a lien upon the lands of the corpora- 
tion, as a security for the payment of such 
bonds, he has as much interest in the sub- 
ject matter as a mere stockholder, and might, 
for the same reasons, maintain this suit, "to 
prevent another corporation from obtaining 
the same land by the wrongful use of the 
name of the corporation whose bonds he 
holds," Bradley v. Richardson [Case No. 
1,786], As to whether it sufficiently ap- 
peared from the bill, that the complainant 
had such a lien, the court was not cleax-, 
and did not decide; and no reason is shown 
why there should be any other or different 
conclusion at this time. 

The complainant also maintained his right 
to bring this suit to protect his interest in 
the bonds of the corporation, as a species of 
property, having a conventional market 
value depending upon the probable resources 
and prospects of the corporation that issued 
them. Upon this point, the court, on the 
demurrer to the original bill, expressed no 
opinion, and I do not deem it necessary to 
do so now. 

As to the second of these objections— the 
refusal of the complainant's corporation to 
bring this suit I think it is well taken. The 
allegation, is not sufficient to enable the 
complainant to sue. It was impossible for 
such corporation to have brought this suit 
— being a citizen of the same state with 
the defendants. But, admitting that com- 
plainant's corporation might have brought 
this suit, and refused, it does not follow 
that it refused to bring any suit— for in- 
stance, a suit in the state court In choos- 
ing between remedies, which are presum- 
ed to be equally effective!, the corporation 
has a right to exercise its judgment. For 
an error in judgment in this respect, nei- 
ther stockholders, nor creditors can sue the 
corporation, or call it to account Wool- 
sey V. Dodge, 18 How. [59 U. S.] 341. But 
as has been said, the complainant's corpora- 
tion could not have brought this suit. The 
law of the land did not permit or authorize 
It, and therefore its refusal to do so when 
requested by the complainant, was neither 
a neglect of duty nor breach of trust, which 
gave the complainant a right of suit The 
allegation is insufficient, and the amended 
bill in this respect, is no better than the 
original one. 

Both on the ground of the sufficiency of the 
second plea (the plaintiff not desiring to con- 
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test the matter upon the proof), and this 
cause of demurrer, the bUl must be dis- 
missed. 
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The NEW CHAMPION. 

[1 Ahb. Adm. 202.] i 

District Court. S. D. New York. April, 1848. 

Collision— Between Steam and Sail— Duty of 
SAiLiNa Vessel. 

1. A sailine vessel is bound, when navigating 
in proximity to a steamboat, to take all reason- 
able precautions to protect herself, and to avoid 
injurv to the steamboat, and she is not entitled 
to impose upon the steamer the duty to guarantee 
her against a collision. 

[Cited in The Nacoochee, 22 Fed. 859.] 

2. If injured by collision with a steamboat, 
the sailing vessel must discharge herself from 
fault, and show the adverse vessel guilty of 
culpable neglect, or want of due equipment or 
skill, which Jed to the collision. 

This was a libel In rem, by John Hurley 
and William Murray, owners of the sloop 
Mary, against the steamboat New Champion, 
to recover damages for a collision. 

The facts out of which the action arose 
were as follows: The steamboat arriving 
from Hartford in the night time, made her 
turn on the Brooldyn side of the East river, 
and was passing across the river to her berth 
at a wharf in New York. The sloop was at 
the same time running up with a free wind 
from the southwest, being close in upon the 
New York side. Those engaged in navigat- 
ing her saw the lights of the steamer, and 
knew that she was on her turn towards the 
slip, and also what berth she was Intending 
to take. At the time the steamer starboard- 
ed her helm and had commenced coming 
around, the river was clear in her proper 
course and direction to her berth. The sloop 
ran up across the line of the track she was 
turning into, unperceived on board the steam- 
er, until the two vessels were nearly in colli- 
sion. A quick order to luff was then given 
to the sloop by the master of the steamer, but 
it was not complied with in time, and the col- 
lision occurred. The pilot and master of the 
steamer testified upon the hearing, that at 
the time when the order to luff was given, 
the sloop could easily have been luffed enough 
to avoid the steamer; and their testimony 
was corroborated by proof of declarations 
subseciuently made by the pilot of the sloop, 
to the effect that he gave the order to his 
helmsman to luff, but that the order was not 
obeyed. It was also proved that a good look- 
out was stationed and kept at the proper 
post on board the steamer; that her lights 
were exhibited conspicuously and shining 
brightly, and that strict precautions were em- 

1 [Reported by Abbott Brothers,] 
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ployed on the steamer to avoid collision with- 
other vessels whilst so gaining her berth; that 
she was coming into her usual and well- 
known place of landing, and that she pur- 
sued the customary method of doing it, as- 
was notorious to vessels navigating the riv- 
ers near the docks in this port. It was fur-^ 
thermore proved that the sloop had sufficient 
time to have luffed and avoided the steamer, 
had she adopted that manoevivre when the 
necessity of it was discovered by her. 

George White, for libellants. 

(1) The question to be considered is not" 
whether the New Champion has been guilty 
of extraordinary neglect; but, did she, on the- 
occasion on which this collision occurred, ob-- 
serve due care and exercise the proper pre-- 
caution? 

(2) Public safety requires that steamboats^ 
particularly when navigating our crowded 
waters, should observe extraordinary care* 
and unremitting vigilance. The smaller craft" 
are comparatively helpless, but the steam-- 
boat possesses and exercises a power to 
which the winds and the tides are obedient. 
Her own momentum Is unresistingly subject 
to her control; she is independent of external 
resistance; and in all cases, it may be posi- 
•tively asserted, wherever the smaller vessel 
is seen, a steamboat, unless her machinery is 
out of order, can avoid her. 

(3) The New Champion did not observe 
ordinary care; no due precaution was taken* 
to avert the collision, although she saw the- 
sloop in ample time to avoid her. Nothing" 
was done on board the New Champion but 
to hall the people on board the sloop, order- 
ing her to luff. The testimony of the claim- 
ants' own witnesses shows this. 

(4) The sloop Mary was comparatively 
helpless; while the New Champion had the- 
full sweep of the river and -the entire com- 
mand of her machinery. The facts, uneon- 
troverted and uncontradicted, are, -that the 
sloop Mary, a very small vessel, was pursu- 
ing her course up the East river, near the 
New York side, to avoid a strong ebb tide; 
while the New Champion, a steamboat of a 
very large class, was crossing over from the 
Brooklyn side, the sloop and the New Cham- 
pion came in collision with each other; that 
the New Champion saw the sloop when she- 
was about one third or one half of a mile- 
from her, and saw her distinctly, although 
the sloop had no lights. 

Now, from the mere statement of these 
facts, the necessary conclusion must be, that 
the large and strong New Champion, with a 
propelling power to which the winds and 
tides are as Implicitely obedient as is her 
own momentum, could, with a suitable ef- 
fort, which she was bound to make, have 
avoided a collision with this little vessel, un- 
less by some positive mismanagement the 
sloop placed herself in the way of the New 
Champion, so as to baffle any attempts of the 
latter to avoid her. Then, did the sloop place- 
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hei'self in the way, unnecessarily, of tlie 
New Oliampion? So far from tliis being tlie 
case, she did every thing she could to avoid 
the steamboat She was hemmed in while 
the steamboat had the full sweep of the river. 
Claimants' witnesses, indeed, state, that if 
the helm of the sloop had been put down, 
she could have avoided the New Champion. 
This was the very thing that was done; in 
short, they made every eflEort on board the 
sloop, while they on board the New Cham- 
pion did nothing; whereas, if the sloop had 
made no effort, no blame could have been at- 
tached to her. 

BETTS, District Judge. There is evident- 
ly a wide-spread misapprehension as to the 
relative liabilities and privileges of steam- 
boats and sailing vessels, in cases of colli- 
sion between them. In actions prosecuted 
against steamers, this court has repeatedly 
upheld the rule to be, that sailing vessels 
are bound to exculpate themselves from 
blame, and employ all reasonable precaution 
for their own protection, as well as to avoid 
injury to steamboats; and that they are in 
no way entitled to hold their own positions 
and courses under all circumstances, and rely 
upon steamers for a full guarantee when 
navigating In proximity to them. Tyler v. 
The South America [Case No. 14,311]. 

In the ease of The William Young [Case 
No. 17,760], a collision occurred between a 
sloop and a steam ves jel, running in opposite 
directions upon the North river, in conse- 
quence of an abrupt variation of the sloop's 
eoursa The court declared that it was not 
to be assumed that the fault was with the 
steamer; but the burden of proof was upon 
the libellant to show her in the wrong; that 
although a higher degree of responsibility 
was cast upon steamers, yet a sailing vessel 
could not be justified in an improper move- 
ment on her part, because of an apprehension 
of encountering an approaching steamer, un- 
less the latter was crowding so much upon 
her track as to create an imminent danger 
of collision. 

In the case of The New Jersey [Case No. 
10,161], it was held that the laws of naviga- 
tion imposed no peculiar general duties or lia- 
bilities on steamboats, in relation to collisions 
with sailing vessels; but the sailing vessel is 
bound to use, with reasonable promptitude 
and skill, all the means in her power to 
avoid a threatened collision; that it was only 
because the means at command by steam 
vessels are so much more eflolcacious and 
ready than those possessed by sailing ves- 
sels, and because the conseguenees of an 
omission to apply such means are so imme- 
diately destructive, that vessels propelled by 
steam are required to use the more watchful 
precautions; and the rule was there main- 
tained, that the vessel under canvas must 
contribute to the common security so far as 
within her power; and that the owners of 
steamboats were by no means to be made in- 



surers against the negligence, ignorance, or 
misconduct of persons in charge of sailing 
vessels. 

In the case of The Neptune [Case No. 10,120], 
the declaration was reiterated, that steam 
vessels are not burdened with the sole risks 
and responsibihties of encounters with sail- 
ing vessels. It was stated that the rule is 
reciprocal, and places both classes of vessels 
under a common liability and privilege; that 
a sailing vessel imder way was bound to ex- 
culpate herself from all negligence or mis- 
conduct leading to a collision, before she could 
claim damages against a steamboat for inju- 
ries received from her; and it is believed 
this is the spirit and policy of the marine 
law. 

In each of these cases the proof was, that 
the collision was occasioaed by an improper 
change of her course, on the part of the sail- 
ing vessel, unexpectedly to the steamer, bring- 
ing the former suddenly in the track of the 
latter- There is, however, no doctrine of the 
law which limits the duty and liability of 
the sailing vessel to cases of that description 
alone. It does not rest upon • any specific 
kind of blame occurring in her management; 
but the general principles of law governing 
the navigation of vessels nearing each other 
have their full effect over her, with the ex- 
ception that she has the privilege to hold her 
own course, unless it be palpable that she 
will endanger a collision with the steamer 
by so doing. Those principles are, that every 
vessel, however propelled, is bound to exert 
herself to avoid injury to others in the vicin- 
ity of which she is moving, and can fotmd 
no claim to damages resulting solely from her 
own culpable want of care, or which are 
caused by her misconduct To be entitled 
even to a contribution to her loss by collision, 
it must be made to appear there was at 
least a concurrent fault in the conduct of 
the other vessel,- conducing to produce the 
collision. The qualification to these obliga- 
tions is no more than that a steamer is not 
entitled, as against a vessel under sail, to 
keep a particular course, but must leave the 
latter to hold her own when it can be done 
with safety. 

The libellant in this ease must prove the 
steamer was in fault, and must show that 
his vessel was managed in a prudent and 
sldlful manner, and interposed no needless 
impediments in the way of the steamer, and 
was not herself the cause of her own mis- 
fortune. Smith V. Condray, 1 How. [42 U. 
S.] 28; Waring v. Clark, 5 How. [46 U. S.] 
501; The Ligo, 2 Hagg. Adm. 356; The Al- 
exander Wise, 2 W. Rob. Adm. 66; The 
WoGdrop-Sims, 2 Dod. 83. 

The sloop, on the occasion, was running 
close in under the shadows of the city, in a 
dark night, without showing any lights, and 
took a course crossing the track of the 
steamer, at so small a distance that it must 
be palpable to her that if she were not seen 
from the steamer and avoided by her, a col- 
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llsiott "would be extreniely probable. She ap- 
proaclied the steamer at the time the latter, 
.as her lights wotild. indicate, "was worMBg 
romid to get into h^ slip. When a steamer 
is in the act of coming- about^ she cannot 
<;ommand her movements so promptly as tm- 
^er direct headway, and thus the reason for 
holding her to an extraordinary responsibil- 
ity is, for the time being, in a measmre sus- 
pended, as well as the privilege of a sailing 
vessel in respect to her own course, and this 
would be so especially in this instance, as the 
i;loop was violating the duty imposed by law 
upon vessels in port, of showing lights in the 
night to steamboats coming in, &e. Her 
master must have been conscious that in so 
-doing, the steamer was exposed to the hazard 
of coming upon her without warning of Iier 
position. 2 "W. Rob. Adm. 1, 347. I think, 
upon the evidence, the collision was caused 
by the inattention and mismanagement of 
those on board the sloop, and not from any 
fault on the part of the steamer. ' The sloop 
was before the wind, running against a 
strong ebb tide; and the evidence is clear, 
tha^ she might, with the greatest facility, 
have avoided the steamer, had she ported 
her helm, and that she had sufficient warn- 
ing that she was in a situation where the 
.steamer must inevitably come in conflict 
with her. She, however, needlessly and 
rashly passed into the narrow passage be- 
tween the wharves and steamer, and thus 
placed herself within the range the Cham- 
pion must take in swinging around to her 
berth. This was a gross act of remissness 
.on the part of the sloop, and she has no 
right to charge the steamer with the conse- 
x[uences of it 
Libel dismissed with costs. 

[See Case No. 6,919a.] 
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NEWCOMB V. MUTUAL LIFE INS. CO. 

[9 Ins. Lpw J. 124.] 

Circuit Coinrt, D. Massachusetts. Dec. 12, 
1879. 

IjIfb Insukanoe — Suit bx Assignee— EQmTx — 

Assignment by Makried Woman — ^Bights 

OF Childbbn— Ckeditobs. 

1. R., a citizen of Massachusetts, insured his 
Jife for his own benefit in a New York com- 
pany. R. subsequently' assigned the policy to 
"his wife, who in turn assigned it to plaintifE, as 
.securily for a loan to the husband. Upon the 
maturity of the policy, R. and his wife refused 
to allow plaintifE to recover. Sdd, that the as- 
signee of an entire policy must usually sue at 
■Jaw, but where the rights of several parties are 
in issue, as here, a suit in equity may he main- 
tained. 

2. Wliile the contract as between the original 
parties may be governed by the law of New 
Tork, the power of the wife to assign must be 
^determined by the law of Massachusetts. 



3. The court favors, without deciding, that St 
Mass. 1864, c. 197, intends merely to guard the 
interest of the wife, and that she is absolute 
owner during life, with full power of disposal, 
and with only a contingent interest to children. 

4. A married woman who is assignee of a 
policy in which her children are not mentioned 
has, at least, a life interest whidi she may as- 
sign. 

5. The plaintifE is entitled to the amount due 
either out of the insurance money or out of the 
interest from the same until the debt is paid or 
the wife is dead. Demurrer overruled. 

This bill in equity by John J. Newcomb, 
a citizen of Massachusetts, against the Mu- 
tual Life Insurance Company of New York, 
and J. Sanford Roberts and Sarah Thomas 
Roberts, citizens of Rhode Island, alleged 
that on March 13, 1866, the defendant com- 
pany Insm^ed the life of the defendant, J. S. 
Roberts, then residing at New Bedford, in 
the state of Massachusetts, in the sum of $1,- 
500, payable to said Roberts or his assigns, 
March 13, 1879, if he should then be living, 
or at his death before that time to his ex- 
ecutors, administrators, or assigns; that the 
assured assigned the policy to his wife in 
1869, and in February, 1874, the wife as- 
signed the policy to the plaintiff as security 
for a loan of $1,000, then made to her hus- 
band, for which he gave his note; that the 
policy was handed to him by the husband 
and wife, who also verbally agreed that he 
should hold it as such security; that the 
company had notice of the assignment, and 
accepted and assented to the same; that 
there was now due the plaintiff the sum of 
$1,176.92 in respect of said loan; that the 
amount of the policy had become due by the 
lapse of time, but the company refused to 
pay the same or any part thereof to the 
plaintiff without the order of said Roberts 
and wife, and that the latter refused to con- 
sent to such payment and refused to join 
the plaintiff in such proceedings for its recov- 
ery, but asserted that the said transfers were 
void; that the plaintiff had a lien on the 
policy for the sum aforesaid, and prayed 
an account and payment to himself of the 
sum due him, and to Roberts and wife what- 
ever might be due them. The assignment 
by Roberts to his wife appeared to have 
been made in New Bedford; and that by the 
wife to the plaintiff, in Boston. The defend- 
ants demurred severally. 

D. Foster and R. T. Lombard, for the 
respective defendants. 

1. The remedy is at law. Walker v. Brooks, 
125 Mass. 241. 

2. The policy was inalienable. Eadie v. 
Slimmon, 26 N. Y. 9; Barry v. Equitable 
Life Assur. Soc, 59 N. Y. 587; Gen. St Mass. 
c. 58, § 62; St 1864, c 197; Knickerbocker 
Ins. Co. V. Weitz, 99 Mass. 157. 

A. A. Ranney, for plaintiffs. 

1. There is a remedy in this court in equity, 
because the plaintiff is assignee of a chose 
in action, and because there are conflicting 
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interests of more than two different parties. 
Pomeroy v. Manhattan Life Ins. Co., 40 IlL 
398; Norwood v. Guerdon, 60 III. 253; Carr 
V. Silloway, 105 Mass. 549; AngeU v. Stone, 
110 Mass. 54; Story, Eq, Jur. § 1057a. 

2. The New Yort decisions have not been 
followed in other states; all the cases else- 
where are in our favor, Connecticut Mut. 
Life Ins. Co. v. Burroughs, 34 Conn. 305; 
Emerick v. Coakley, 35 Md. 188; Kerman 
V. Howard, 23 Wis. 108; Baker v. Toung, 47 
Mo. 453. 

LOWELL, Circuit Judge. The assignee 
of an entire policy of insurance must usually 
sue at law for the loss; upon this all the 
authorities are agreed, however they may 
differ in regard to other choses in action. 
Walker v- Brooks, 125 Mass. 241; Story, 
Eq. Jur. § 1057b. But in this case the defend- 
ants, Mr. and Mrs. Roberts, deny that there 
has been a valid assignment, and may also 
dispute the amount for which the policy 
is security, and may not choose to have the 
whole money collected by the plaintiff. 
That an action at law might be maintained 
by this plaintiff appears by the case of Bur- 
roughs V. State Assur. Co., 97 Mass. 359; 
but the court very justly remarked at the 
close of the Judgment in that case, that an- 
other lawsuit will be necessary to decide the 
true ownership of the money; and it appears 
upon the face of this bill that- there are 
questions of a similar character arising un- 
der this policy. In this state of facts, either 
of the three parties to this suit might main- 
tain a biU to have the rights of all ascer- 
tained and adjusted. 

Passing to the meiits of the case, it is 
important to enquire whether the assignment 
is to be governed by the law of New York 
or by that of Massachusetts. Some late cases 
in this court have decided that the contract 
in such a policy, as between the original 
parties, is to be governed by the laws of 
New York; but the capacity of this married 
woman, then residing in Massachusetts, to 
assign this New York policy to another 
resident of Massachusetts for a loan made 
here, the insurers being mere stake holders 
in the matter must be ascertained, I think, 
by the law affecting married women in 
Massachusetts. See Milliken v. Pratt, 125 
Mass. 374; Pomeroy v. Manhattan Life Ins. 
Co., 40 in. 402. This seems taken for grant- 
ed in Emerick v. Coakley, 35 Md. 188, and 
the other cases cited by the plaintiff. By the 
law of Massachusetts when 13iis policy was 
or reports to have been transferred, the 
husband and wife, together, could convey 
all her separate property (unless a policy 
of life insurance is an exception) as security 
for his debts, or upon any other valuable 
and lawful consideration. Bartlett v. Bart- 
lett, 4 Allen, 440; Wlllard v. Eastham, 15 
Gray, 328; Hebum v. Warner, 112 Mass. 
271. Later statutes have dispensed with the 
husband's consent. 



Is a policy of life insurance an exception 
to the general rule— that the owner of prop- 
erty may convey it? Our statute of 1SU4 
(chapter 197) enacts that a policy upon the 
life of any person, duly assigned, transfer- 
able or made payable to a married woman, 
or to any person in trust for her, shall enure 
to her separate use and benefit and that of 
her children, independently of her husband 
or his creditors, or of the person effecting 
or transferring the same, or his creditors, 
provided that if any premium is paid in 
fraud of creditors, an equal amoujit (of the 
insurance money) shall enure to the benefit 
of said creditors. A similar statute, in all 
which relates to the title of the married 
woman, has been in operation for a quarter 
of a century; but no decision of the supreme 
judicial court has been cited which con- 
strues it upon the point now in question. 
The statute itself does not define the relative 
rights of the mother and her children, and 
might be construed to give to her either a 
simple life interest with a vested remainder 
in her children; or, a life interest with an p.b- 
solute power *of disposal, leaving a contingent 
interest in the children if she should not 
assign the policy or collect the money dur- 
ing her life. It is sound law that if a policy 
is limited to children upon the death of the 
mother before the loss, she cannot divest 
their title by any conveyance of the policy 
while it is running; and if the statute means 
to say that in every policy acquired by a 
married woman there shall be interpolated 
a limitation over to children, it would seem 
to follow that the woman would have a life 
estate, without power to dispose of the re- 
mainder. Looking at the whole scope of the 
act, I am much inclined to think that its 
intent is merely to guard the interests of 
the wife against the husband and his credit- 
ors, and that she is to be the absolute owner 
during her life, with only a contingent in- 
terest in her children. If this be not so, 
the legislature have undertaken in a most 
arbitrary fashion to limit the right of a 
married woman to buy or receive the gift 
of a policy insurance, an injustice which I 
should not willingly impute to them. The 
courts of all the states which have passed 
upon this question under statutes more or 
less like ours, excepting the court of appeals 
of New York, have held that the married 
woman has the full domain over the policy, 
and may sell, assign or pledge it like her 
other separate policy. Emerick v. Coakley, 
35 Md. 188; Baker v. Young, 47 Mo. 453; 
Archibald v. Mutual Life Ins. Co., 38 Wis. 
542; Risen v. Wilkerson, 3 Sneed, 505; Bliss, 
Ins. (2d Ed.) 651; May, Ins. § 391. 

The decisions in New York— Eadie v. Sum- 
mon, 26 N. Y. 9, and Barry v. Equitable Life 
Assur. Soc, 59 N. Y. 587— are placed upon 
reasoning which does not apply to our stat- 
ute; namely, that the statute deprives the 
husband's creditors of their rights, and must, 
therefore, be understood very strictly as giv- 
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ing a support to widows and orpbans. Our 
law expressly provides against fraud upon 
creditors. I will not pursue the argument, 
as I do not intend to decide tlie point at this 
time. 

It is clear to me that our statute gives a 
married woman who is the assignee of a 
policy in which her children are not men- 
tioned a life interest, at least, in the policy; 
and there is no principle of equity better set- 
tled than that she can assign that interest. 
It is enough to refer in support of this ele- 
mentary proposition to Hulme v. "Tenant, 
and the notes thereon in 1 Lead. Cas. Eq. 
(4th Am. Ed.) 679, and to the cases first above 
cited from the Massachusetts Reports. There 
is not a word in our statute to restrict the 
alienation by the wife of whatever interest 
she has, and I see not the slightest ground 
to interpolate such a restriction, and there- 
fore her assignee, the plaintiff, if the facts 
stated in the bill are true, will be entitled 
to a decree, either that the debt due him 
shall be paid out of the insurance money, 
or that the whole money shall be held in 
trust, and that he shall have the income 
"thereof until his debt is paid or until the 
death of Mrs. Roberts, whichever event shall 
first occur. 

Demurrer overruled. 



Case Wo. 10,148. 

In re NEWCOMER. 

[18 N. B. R. 85; i 10 Chi. Leg. News, 347; 26 
Pittsb. Leg. J. 3.] 

District Court, N. D. Illinois. 1878. 

BAXKRUPTor— Pbovablb Debts— Sdrrendehed 
Prefekence. 

The assignee recovered a judgment against a 
creditor for the value of goods taken by him, 
prior to the bankruptcy, in payment of his in- 
debtedness. The creflitor afterwards paid the 
amount of such judgment and costs, and proved 
his debt in the bankruptcy proceedings. On 
motion to expunge the claim, held, that such 
payment was a surrender of the preference, and 
that, in the absence of actual fraud, the creditor 
had right to prove his claim. 

[Cited in Re Oadwell, 17 Fed. 694.] 

[In the matter of Martin E. Newcomer, a 
bankrupt.] On motion to eisj)unge claim. 

F. 0. Ingall, for assignees. 
Baker & Dale, for creditors. 

BLODGETT, District Judge. The assignees 
herein applied to the register, to whom the 
cause was referred, for an order for the re- 
examination of the claim of Field, Benedict 
& Co., of Chicago, filed herein. Upon testi- 
Diony taken, and argument of counsel, the 
register espunged the claim, and objection 
being made by the creditors, the issue was 
certified to this court, pursuant to rule 35. 

Newcomer was a merchant in Freeport, 

1 [Reprinted from 18 N. B. R. 85, by permis- 
sion.] 
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in this state, and was indebted to Field, Bene- 
dict & Co. for goods sold him in due course 
of trade, and, as agent of Field, Benedict & 
Co., took pay for the amount of their bill in 
goods. Newcomer was declared a bankrup^i 
soon after, and his assignee in bankruptcy 
brought suit and recovered the value of the 
goods so taken. No actual fraud was proven. 
There was probably enough to create a be- 
lief that Newcomer was insolvent, or likely 
to be so. Since judgment was rendered 
against Field, Benedict & Co., in the above* 
suit, they have fully paid the sum and costs, 
and proved their debt in bankruptcy. Sec- 
tion 5021 provides: "And if such person 
shall be adjudged bankrupt, the assignee may 
recover back the money or property so paid, 
conveyed, sold, assigned or transferred, con- 
trary to this act: provided that if the per- 
son receiving such payment, etc., had reason- 
able cause to believe that the debtor was 
insolvent, 'and knew that a fraud on thig 
act was intended; and such person, if a credi- 
tor, shall not, in case of actual fraud on his 
part, be allowed to prove for more than a 
moiety of his debt." Section 5084 provides 
that a person who h'as accepted a preference' 
shall not prove his debt on accoxmt of which 
the preference is made or given, until he 
shall first surrender to the assignee all prop- 
erty, money, benefit, or advantage secured 
by him from said preference. The only ques- 
tion is whether, by payment of the judgment 
recovered against them for a preference. 
Field, Benedict & Co. have surrendered the 
preference received by them, within the spirit 
and meaning of section 5084. I think, there 
being no actual fraud, and the preference be- 
ing only constructively fraudulent, theseeredi- 
tors have the right to prove their claim. The 
payment of the judgment is a surrender of 
the preference obtained. Motion to expunge 
overruled. 



NEWCOMER (UNITED STATES v.). See 
Cases Nos. 15,868 and 15,869. 



Case Wo. 10,149. 

The NEW EAGLE. 

[Blatchf. Pr. Cas. 196.] i 

District Court, S. D. New York. July 28, 1862. 

Prize— Enemt Peopertt. 

Vessel and cargo condemned as enemy prop- 
erty. 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo were captured by the United States 
mortar-boat Mathew Vassar, May 6, 1862, 
in the Gulf of Mexico. The sloop was taken 
to Ship Island, and appropriated to the use 
of the United States, and the cargo was 
transported to New York, and was here 

.1 [Reported by Samuel Blatchford, Esq.] 
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arrested and condemned by default. The 
vessel was sailing under the confederate 
flag, and she and her cargo were owned in 
the seceded states, and were accordingly 
-enemy property. Both, upon the legal proofs 
before the court, are lawful prize of war, 
and are condemned, as such, to forfeiture. 



NEWELL (MASON v.). See Case No. 9,249. 

NEWELL (NICHOLS v.). See Case No. 10,- 
245. 

NEWELL (SPEAR v.). See Case No. 13,224. 

NEWELL (UNION PAPER-BAG MA- 
CHINE CO. v.). See Cases Nos. 14,389 and 
14,390. 



Case No. 10,150. 

NEWELL et al. v. WEST et al. 

[13 Blatchf. 114; 2 Ban. & A. 113; 8 O. G. 
598; 9 O. G. 1110.] i 

Circuit Court, N. D, New York. Aug. 24, 1875, 

Patents — Assignment — Validity — Specific Peb- 
rormance of aokeement to assign. 

1. R., the patentee and owner of letters pat- 
ent, agreed with M., shortly before the patent 
expired, that he would apply for its extension, 
and assign the extension, if obtained, to M., 
and M., in consideration, paid to R. §500, and 
agreed to pay him $1,500 more on receiTing such 
assignment, and also the expenses paid by R. 
in procuring the extension. R. died without ap- 
plying for tiie extension, and left a will appoint- 
ing his wife his sole executrix, and making her 
and his daughter the sole beneficiaries. The 
will was probated in Massachusetts. After- 
wards, a corporation, by assignment from M., 
acquired his rights under said agreement. There- 
after, the widow, as executrix, and acting in the 
interest of the corporation, applied for and ob- 
tained, an extension of the patent, the corpora- 
tion paid her the $1,500, and she executed to 
it an assignment of the extended term, which 
assignment was recorded. The assignment was 
not made under an order of the probate court, 
and the daughter did not assent to it. In the as- 
signment the widow was described as adminis- 
tratrix, and conveyed her interest as adminis- 
tratrix. After the recording of the assignment, 
she resigned her trust as executrix, and one I. 
was appointed administrator with the will an- 
nexed, and he, as such, conveyed to the plain- 
tiffs the title on which this suit was brought. 
Edd, that the corporation became the equita- 
ble owner of the patent, and the plaintiffs had 
constructive notice of such equity, by the re- 
cording of the assignment from the widow, be- 
fore they procured the assignment from I., and 
were not bona fide purchasers; that, as against 
the plaintiffs, the corporation was entitled to a 
specific performance of the agreement to as- 
sign; and that, therefore, it was not material 
whether the assignment from the widow was in- 
valid, because made by her as administratrix and 
not as executrix. 

[Cited in Prime v. Brandon Manuf'g Co., 
Case No. 11,421; New York Paper-Bag 
Mach. Co. V. Union Paper-Bag Mach. Co., 
32 Fed. 786.] 

2. The assignment from the widow was vaUd, 
although made by her as administratrix. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, reprinted in 2 Ban. & A, 113, and 
here republished by permission.] 



3. The sale was not invalid because made 
without fin order of the probate court, although 
there was a statute of Massachusetts providing 
that, on application, the probate court might or- 
der a sale of personal estate, inasmuch as there 
was no provision precluding a sale without such 
order. 

4. It was not necessary the daughter should 
have joined in the assignment, or assented to 
it. 

[This was a suit by George L. Newell and 
others against George West and others in 
equity for an account and injunction to re- 
strain the infringement of reissue of letters 
patent No. 17,184, originally granted to Ben- 
jamin F. Rice, April 28, 1857, for an "im- 
provement in machines for making paper 
bags."] 

Marcus P. Norton, for plaintiffs. 
Horace Binney, for defendants. 

WALLACE, District Judge. The com- 
plainants having filed their bill for a per- 
petual injunction, and for an accounting, al- 
leging the infringement by the defendants of 
extended letters patent, in which the com- 
plainants own the exclusive right for the 
state of New York, the defendants plead 
thereto, that the Union Paper Bag Machine 
Company is the owner of the patent, in ex- 
clusion of the complainants. The complain- 
ants having taken issue by replication to 
the plea, the cause now comes on to be heard 
upon the pleadings and proofs. 

The material facts, extricated from the 
mass of documentary and oral evidence con- 
tained in the proofs, a large portion of which 
seems utterly unimportant, are few and 
simple. The complainants claim title by an 
assignment from Ingalls, as administrator 
with the will annexed of Benjamin F. Rice, 
deceased, and the Union Paper Bag Ma- 
chine Company claim by an assignment, prior 
in point of time, made by Roxanna Rice, 
while acting as executrix of the estate of 
Benjamin F. Rice. Benjamin F. Rice was 
the inventor of the improvement for which 
the patent was obtained. Shortly before the 
term of the patent expired, he entered into 
a written contract with one Morgan, who 
was a part owner of the patent, whereby 
Rice agreed to make application for an ex- 
tension of the patent, and use all honorable 
means in his power to obtain it, and, when 
obtained, to set the same over to Morgan, 
and to execute an assignment thereof at any 
time, upon demand. Morgan, in considera- 
tion of the agreement on the part of Rice, 
paid Rice $500, and agreed to pay him §1,- 
500 more upon the delivery of the assign- 
ment, and such sum in addition as Rice 
might expend in procuring the extension. Ric€ 
died without applying for the extension, the 
original term not having expired. He left a 
will, in which his wife Roxanna and his 
daughter were made the sole beneficiaries, 
and by which he appointed his wife sole 
executrix. Subsequently, the Union Paper 
Bag Machine Company became the benefi- 
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cial party in interest in the agreement, in 
the place of Morgan, the latter having as- 
signed his rights. Thereafter, Mrs. Rice, as 
the executrix of the inventor, and acting 
in the interests of the Union Paper Bag Ma- 
chine Company, appUed for and obtained 
the extension of the patent, and thereupon 
the latter paid her the §1,500 which Morgan 
had agreed to pay her husband, and she 
executed to the company an assignment of 
the extended letters patent This assign- 
ment was dtily recorded. It recited the ob- 
taining of the original patent by Benjamin 
F. Rice, his death, the extension of the pat- 
ent, and her appointment as his adminis- 
tratrix, and purported to convey her inter- 
est as administratrix in the patent as ex- 
tended. After this assignment was recorded, 
she resigned her trust as executrix, and In- 
galls was appointed administrator of the 
estate with the will annexed, and he, as 
such administrator, conveyed to the com- 
plainants the title upon which they now rely. 
It is insisted, on behalf of the complain- 
ants, that the assignment to the Union Pa- 
per Bag Machine Company by Mrs. Rice, 
as administratrix, when she was in fact 
executrix of her husband's estate, did not 
pass her title as executrix. It is also insist- 
ed, that, if it would have passed such title, 
it was not valid, because her daughter, as a 
legatee under the will, did not assent to the 
transfer, and because the sale was not made 
upon the order of the probate court If it 
should be conceded that the assignment to 
the Union Paper Bag Machine Company 
was wholly invalid, it does not follow that 
the complainants acquired any title by the 
assignment to them. They cannot be heard 
to set up their assignment against the Union 
Paper Bag Machine Company, because the 
latter was equitably eniitled to a convey- 
ance of the title, and the complainants had 
notice of such equity when they procured 
an assignment to themselves. If Rice had 
lived and obtained the extended letters pat- 
ent, Morgan, upon tendering performance 
of the conditions in the agreement on his 
part, could have enforced specific perform- 
ance of Rice's covenant to convey. The in- 
choate right of an inventor to an extension 
of his patent may be the subject of a con- 
tract of sale. Glum v. Brewer [Case No. 
2,909], And a contract to convey such a 
right will be enforced by a bill for specific 
performance. Nesmith v. Calvert pd. 10,- 
123]. Where an invention is assigned be- 
fore it is patented, the assignor is estopped, 
upon obtatoing the patent, from setting up 
any adverse title. Herbert v. Adams [Id. 
6,394]. And the doctrine applies with equal 
force where he has agreed to assign, be- 
cause, in such case, the purchaser, upon 
tender of the purchase price, becomes the 
equitable owner of the patent Hartshorn 
V. Day, 19 How. [60 U. S.] 211. If Morgan 
could have required specific performance by 
Rice, the Union Paper Bag Machine Com- 



pany, as the party in interest in the place of 
Morgan, could have required it of Mrs, 
Rice, as executrix. The patent, when ob- 
tained by her, devolved upon her, as the 
legal representative of the inventor, "on the 
same terms and conditions as the same 
might have been claimed or enjoyed by him 
in his lifetime." Act July 8, 1S70, § 34 (16 
Stat, 202). The obvious intent of the law is, 
to vest in the legal representatives of a pat- 
entee, upon his death, the same rights he 
would have enjoyed if he had lived. The 
executrix had no higher rights than Rice 
would have had; and, when she received 
the $1,500 which was to be paid upon the 
transfer of the extended letters patent, the 
Union Paper Bag Machine Company became 
the owner, in equity, of the patent. Its 
rights are the same as though that had been 
done which ought to have been done; and 
no one, except a bona fide purchaser, can 
now assert the contrary, in a court of equity. 

The recorded assignment was constructive 
notice to the complainants of the rights of 
the Union Paper Bag Machine Company. 
It was notice that the latter claimed to be 
the assignee of the patent which had be- 
longed to the estate of the testator. It suf- 
ficed to direct the attention of a purchaser 
to the claim of an adverse title in the pat- 
ent, and to enable the purchaser, by inquiry, 
to ascertain the extent of the right Inquiry, 
at proper sources, would have revealed that 
Mrs. Rice, though not the administratrix, 
was the legal representative of her hus- 
band's estate when she executed the in- 
strument, and that the consideration was re- 
ceived by her in her representative capacity, 
thus indicating the right of the Union Paper 
Bag Machine Company to a reformation of 
the instrument by correcting the mistaken 
description of her representative character. 

If these views are correct, it is immaterial 
whether the assignment made by Mrs. Rice 
to the Union Paper Bag Machine Company 
was valid to convey the title or not; but 
in my judgment it was valid to convey the 
title. It has been held, that an advertise- 
ment by an esecutor styling himself an ad- 
ministrator, is a legal advertisement of him- 
self as executor, 'sufficient to- permit him to 
set up the running of the statute of limita- 
tions (Finney v. Barnes, 9T Mass. 401); and 
an averment of one as an administrator, 
who is in fact an executor, does not con- 
stitute a variance in a pleading (Sheldon 
V. Smith, Id. 34). The instrument in ques- 
tion clearly indicates the intent of the as- 
signor to convey as the legal representative 
of a person deceased. It recites the de- 
cease of the inventor, and that the patent 
was extended, and that she "was duly ap- 
pointed his administratrix." The only effect 
which can be given to it is that of a trans- 
fer in her representative character; and, in 
view of the authorities which hold that as 
descriptive terms, the words are practically 
synonymous, I have no hesitation in giving 
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force to the instrument as a transfer of her 
title as executrix. 

The objection that she had no right to dis- 
pose of the estate of her husband without 
the order of the probate court, is based on 
a section of the General Statutes of Massa- 
chusetts, which enacts, that, on the appli- 
cation of an administrator, or executor, or 
of any person interested in the estate, the 
probate court may order any part or all of 
the personal estate to be sold at public auc- 
tion or at private sale, and, in that event, 
the executor or administrator shall account 
therefor at the price for -which it sells. No 
authority is cited to sustain the petition that 
this section precludes a sale -without such 
order; and, in the absence of a statutory 
limitation, it is to be assumed -that executors 
in Massachusetts possess the same po-wer 
that they do at common la-w. The reason- 
able construction is, that the section in ques- 
tion -was intended for the protection of ex- 
ecutors, and to afford the aid of the probate 
court to them and to others interested in 
the estate, when particular circumstances 
may require it. 

I do not understand that it is claimed that 
the daughter shoulil have joined in the in- 
strument in order to render the assignment 
valid at law. If the theory is that she was 
a cestui que trust, whose equitable rights 
have been disregarded, the sufficient an- 
swer is, that she had none except in the 
proper application of the money paid, be- 
cause the Union Paper Bag Machine Com- 
pany were the equitable owners of the pat- 
ent. 

For these reasons I am of opinion that the 
defendants must prevail upon their plea. 
A decree is ordered dismissing the bill, with 
costs. 

[For other eases involving this patent, see 
tlnion Paper Bas Mach. Co- v. Nixon, Cases 
Nos. 14,386, 14,391, and 105 U. S. 766.] 



Case Wo. 10,151. 

The NEW ENGLAND. 

[3 Sumn. 495; i 2 Law Rep. 71.] 

Circuit Court, D. New Hampshire. May Term, 
1839. 

Practice in AimiRALTr — Appeal — To Next Tebm 

— EXTRY — InTERLOCUTORT DECREE— WhAT IS FI- 
NAL DECREE IN Salvage Cases — Rehearing 
— Enrollment of Degree. 

1. No appeal lies from a decree of the district 
eoart in an admiralty cause, except to the next 
term of the circuit court 

2. The appeal, to be effectual, must be entered 
before the adjournment sine die, of the district 
court, unless a different time is specially allowed 
by -the district court in the peculiar case, or is 
pi escribed by the general rules of the court. 

[Cited in Noe v. U, S., Case No. 10,286.] 
[Cited in The Zephyr v. Brown, 2 Wash. T- 

44, 3 Pae. 187.1 
[See In re Dupee, Case No. 4,183.] 

1 [Reported by Charles Sumner, Esq.] 



S. If in either case an appeal is entered with- 
in the prescribed term, it relates back to the 
time of the decree, although actually entered in 
vacation. 

4. A party may appeal from an interlocutory 
decree, having the effect of a final decree; or 
he may, at his election, wait until the final de- 
cree is positively entered, and then may enter 
an appeal. 

5. A decree awarding a certain rate of salvage 
of the proceeds, after deducting charges and ex- 
penses, and fees of court, is not a final decree; 
but at most is only an interlocutory decree, in 
the nature of a final decree. 

6. To malve a decree in a salvage case posi- 
tively final, all the charges and expenses should 
be ascertained, and the salvage apportioned, and 
the rights of each salvor definitely fixed, so 
that he may app«al therefrom, if he chooses. 

7. Quaere, whether a libel of review, in the 
nature of a bill of review in equity, will lie in 
a court of admiralty. 

[Cited in TJ. S. v. The Glamorgan, Case No. 
15,214; The Illinois, Id. 7,003; Jackson v. 
Munks, 58 Fed. 599.] 

8. A rehearing in admirally cannot be had aft- 
er the term of the court has passed at which 
the decree was made. 

[Cited in U. S. v. The Glamorgan, Case No. 

15,214; Doggett t. Emerson, Id. 3,961; 

The Caithneshire, Id. 2,294; Sloman v. 

Wyssman, Id. 12,955a; The Illinois, Id. 7,- 

003; Jackson v. Manks. 58 Fed. 599.] 
[See The Avery, Case No. 672.] 

9. All decrees in admiralty are deemed to be 
enrolled as of the term in which they are made. 

[Cited in U. S. v. The Glamorgan, Case No. 
15,214.] 

[Appeal from the district court of the Unit- 
ed States for the district of New Hampshire.! 

This was a suit in rem for salvage brought 
[by the Kennebeck & Boston Steam Navi- 
gation Company] against the steamboat New 
England; upon which a decree for salvage 
was rendered by the district court at the 
September term, 1838. [Case unreported.] 
But it was ascertained, after the final ad- 
journment of the court, that by a mistake of 
the time, nature, and operation of the decree, 
the benefit intended by it to the salvors was- 
wholly defeated, and they were actually bur- 
thened with expenses beyond the salvage 
awarded to them. The morning after the 
final adjournment of the court the mistake 
was ascertained, and an application was made 
to the district judge, whose decree had been 
supposed to be perfectly satisfactory, to al- 
low an appeal to be entered upon the rec- 
ords of the court, in order to have the en*or 
corrected in the circuit court. The minutes 
only of the decree had been stated by the 
eoui"t while in session, and the decree was 
not drawn out in form until the morning 
after the final adjournment. The district 
judge, doubting his authority to allow an ap- 
peal, except when applied for and allowed 
in open court, declined to allow the appeal. 
The libellants, notwithstanding, entered the 
cause, as upon an appeal to the circuit court, 
at the next term (October term, 1838); and 
at the same term, by motion, they made an 
application to the circuit court to direct the 
clerk of the district court to enter the appeal 
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upon the records of that court, and the allow- 
ance of it, due security having been offered 
to be filed. This motion stood over for argu- 
ment and consideration until the present May 
term of the circuit court; and was now ar- 
gued by Mr. Claggett for all the libellants, 
except John Hodgldns, and supported by 
affidavits. 

In the intermediate time, viz., at the De- 
cember term, 1838, of the district court, all 
proceedings under the original decree having 
been suspended, a petition in the nature of a 
libel for a rehearing, or of a libel of review, 
was filed by John Hodgldns in behalf of him- 
self and the other libellants, before that 
court; and upon the hearing and argument 
by counsel, the district judge dismissed the 
petition upon the ground, that the court had 
no jurisdiction. [Case unreported.] From 
this decree of dismissal an appeal was taken 
to the circuit court. 

Mr. Hale, Dist Atty., for appellants. 
Mr. Emery and B. Outts, for appellees. 

STORY, Circuit Justice. The present case 
presents some points, which have not been 
hitherto decided in this court, and have some 
novelty both in their principle and applica- 
tion. I have, therefore, taken time to con- 
sider the case with reference to the differ- 
ent forms, in which these points have been 
brought before the court. I have no doubt 
whatsoever, if the district court, in a case 
of admiralty and maritime jurisdiction re- 
fuses to entertain the cause, or to pronounce 
a decree, or to allow an appeal from a de- 
cree, when interposed according to the rules 
prescribed by the court, or justified by the 
general principles of the admiralty practice, 
recognised in the courts of the United States, 
that this court has a jurisdiction by manda- 
mus to compel the district court to proceed 
in the cause, to enter a decree (not prescrib- 
ing what that decree shall be), or to allow an 
appeal upon the proper requisitions of the 
law being complied with by the party. By 
the 14th section of the judiciary act of 1789, 
c. 20 [1 Stat 73]; all the courts of the United 
States are clothed with "power to issue writs 
of scire facias, habeas corpus, and aU other 
writs not specially provided by statute, which 
may be necessary for the exercise of their 
respective jurisdictions, and agreeable to the 
principles and usages of law." Now, the acts 
above specified may be essential to the proper 
exercise of the appellate jurisdiction of this 
court over the district courts, and a manda; 
mus is the proper process to effect the ob- 
jects, and is agreeable to the principles and 
usages of law, when they are to be attained. 
My Brother, Mr. Justice Thompson, held this 
doctrine in the case of Smith v. Jackson 
[Case No, 13,064], and I entirely subscribe to 
his opinion on this subject. 

By the act of 1789 (chapter 20, § 21), an 
appeal is allowed from final decrees of the 
district court in causes of admiralty and 



maritime jurisdiction, where the matter in 
dispute exceeds the sum or value of three 
hundred dollars (since that time altered to 
fifty dollars), exclusive of costs; but the ap- 
peal is allowed only to the next circuit court 
to be held in the district. In what mode 
and at what time the appeal is to be made, 
is not pointed out by the statute. By the 
civil law, and also by the general practice 
of the admiralty courts of England, the ap- 
peal may be made viva voce in open court, 
or in writing apud acta at the time of the 
pronouncing the decree, or within ten days 
afterwards in writing before a notary, who 
authenticates the instrument of appeal. 2 
Browne, Civ. & Adm. Law, 435, 437; Norton 
V. Rich [Case No. 10,352]. In America, this 
practice has not to my knowledge ever been 
adopted. See Norton v. Rich [supra]; [Glass 
V. The Betsey] 3 Ball. [3 U. S.] G, note. The 
uniform co^l^se, as far as I know, has been 
to interpose the appeal during the term or 
sitting of the district court, at which the de- 
cree passed, and before its final adjourn- 
ment, or to interpose it within some stipu- 
lated period after the term or sitting, fixed 
by the general rules of the court, or specially 
prescribed and allowed by the court in the 
particular case, upon the motion of the party 
aggrieved. And, in each of these cases, if the 
appeal is taken within the prescribed period, 
it is entered upon the record of the proceed- 
ings, apud acta, by the clerk of the court; 
and when entered, it takes effect in the same 
manner by relation back, as if entered in open 
court upon the record, when the sentence was 
pronovmced. . If no appeal is taken in either 
of these ways within the proper period, and 
the district court is adjomrned without day, 
then it is understood, that the party waives 
any appeal, and the court proceeds to execute 
its decree; and no appeal subsequentiy taken 
by the party, even if offered or entered be- 
fore the next term of the circuit court, is 
imderstood to possess any validity; but it is 
treated as a mere nullity. Such, at least, has 
been the invariable practice in this circuit; 
and it was fully recognised and enforced in 
the case of Norton v. Rich [supra]. And it 
appears, to me, that the practice is settied 
upon tiTie principles; for, othei"wise, the exe- 
cution of the decree of the district court 
would be suspended until after the next cir- 
cuit court, or the objects of the appeal might 
be in a great measure defeatedbythetotal or 
partial execution of it Be this as it may, I 
have no doubt whatsoever of the authority of 
the district court to prescribe by its rules the 
term, wherein appeals shall be entered, and 
that the parties would be bound by the limi- 
tations prescribed by those rules. 

In the present case the motion for a man- 
damus to direct the clerk to enter the appeal, 
as allowed by the district judge, is founded 
upon a total mistake of the true state of the 
facts, and the remedial justice, to which the 
libellants would be entitled. There is no 
proof whatever, that the district judge al- 
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lowed the appeal on the morning after the 
final adjournment of the court, or at any 
time afterwards. He disclaims it in open 
court; and we have the fullest authority, that 
he never gave any directions to the clerk to 
enter or allow the appeal, and that he never 
approved any bond or security offered by the 
libellant-s for the purpose of obtaining an ap- 
peal. If the libellants were entitled to have 
the appeal allowed, and entered after the ad- 
journment of court upon the application made 
the next morning, or at any time afterwards 
before the next term of the circuit court, and 
the district judge refused it, the proper ap- 
plication should have been by a petition to 
this court for a mandamus to be addressed to 
him (and not to the clerk), to allow the ap- 
peal. The whole proceeding, on the part of 
the libellants, has been in this respect as ir- 
regular and incorrect as it well could be. 

But, waiving all minor considerations of 
this sort, the real and substantial question be- 
fore the court is, whether the district judge 
had authority to aUow the appeal after the 
final adjournment of the court, supposing 
the claim to have been made, while the court 
was in session, to have such an appeal enter- 
ed, or a reasonable time allowed for perfect- 
ing it. As a general question, supposing the 
decree to have been drawn out at large, and 
fiilly enrolled or entered upon the records 
of the court, I have no doubt, upon the au- 
thority of Norton v. Rich, and upon the prin- 
ples above stated, that he had no such au- 
thority. And whatever might be the mistake 
of the libeUants, as to the nature and opera- 
tion of the decree, it would have been final 
and obligatory upon them in this form of 
seeking redress. There could be no appeal; 
and the mode of redress must have been, if 
any, by another proceeding, by a libel of 
review, in the nature of a bUl of review, or 
in the nature of a rehearing, which I shall 
presently have occasion to consider. 

But I understand it to be admitted on all 
sides at the argument, that the decree of the 
district judge was not, in fact, drawn out, 
or entered upon the records, before the final 
adjournment of the court; that he merely ex- 
pressed the headsand grounds of his opinion; 
and that the decree was afterwards formally 
drawn up and entered upon the records as 
of the term, in conformity to his minutes 
and by his express sanction. It seems to me, 
that, until a formal decree was entered, the 
party was not bound to enter any appeal. 
He was not bound by the mere minutes; 
but was at liberty to apply to the district 
judge to vary his minutes and correct any 
errors, before the final entry of the formal 
decree. Nor can I entertain any doubt, that 
the district judge was, under such circum- 
stances, at full liberty to rehear the cause, for 
the purpose of varying his minutes, and cor- 
recting any mistakes made by the parties in 
relation to the nature and operation of his 
decree. Indeed, by the general practice in 
this circuit, the decrees and decretal orders 



of the circuit court, if they contain anything 
more than a mere affirmance of the decree 
of the district court, or a formal dismissal of 
the suit, are always submitted to the court 
upon a written di-af t, and varied and correct- 
ed and amended l>y the court upon the sug- 
gestion of the parties, as well as upon its 
own mere motion, and in vacation, as well 
as in term. It is usual, I believe, in the dis- 
trict court of Massachusetts, after an opinion 
has been pronounced upon the case, to give 
time to the parties to draw up the final de- 
cree, and to add to and vary the original 
minutes, upon the suggestions of counsel, or 
upon the farther reflections of the court. And 
no appeal is ever entered, until after such a 
formal decree has been promulgated and en- 
tered on record. In this view of the actual 
posture of the case, it seems to me, that it 
was not competent for the district court to 
direct the formal decree to be entered in. 
vacation, as of the preceding term, without 
at the same time giving notice to the parties, 
and submitting the decree to their examina- 
tion, and allowing some opportunity to them, 
either to rehear the cause in the discretion 
of the court, or to enter an appeal. In this 
view of the matter it strikes me, that the dis- 
trict judge was at full liberty, when applied 
to on the morning after the adjournment, 
either to have reheard the cause, or to have 
allowed the appeal; since the decree had not 
been drawn out and entered on record during 
the term. He might have adopted either 
course; but he could not properly refuse 
both. He might have suspended all the pro- 
ceedings and entry of the decree, and have- 
reheai-d the cause at the next regular term of 
the district court, as unfinished business, or 
he might have allowed the appeal to the next 
circuit court. I am sure, that my learned 
brother (the district judge) would have eager- 
ly embraced the opportunity of re-examining 
the case, or of allowing the appeal, if he had 
not felt extreme doubts as to his authority 
and jurisdiction so to act. Nor do I wonder 
at his doubts in a case of so much novelty, 
where there was no definite precedent ta 
guide or to aid his judgment. 

And this leads me to the consideration of 
the other question, arising upon the petition 
for a libel of review in the natm-e of a re- 
hearing. That it is competent for a court 
of admiralty to rehear a cause after a decree 
has been pronounced, pending the term, and 
before the proceedings had been fully en- 
rolled, or drawn up and entered on the record^ 
I confess, I do not entertain the slightest 
doubt. It was well remarked by Lord Stow- 
ell, in the case of The Fortitudo, 2 Dod. 70, 
cited at the bar, that the court "might, per- 
haps, within the limits of that very extended 
equity which it is in the habit of exercising, 
deem it not improper in some cases to suffer 
a cause to be reopened. But it certainly 
would not do so, unless there existed very 
strong reasons to show the propriety of the 
measure." He added, what is very pertinent 
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in the present case, "that mere negligence 
\iv oversight would not he sufficient ground 
thv such an extraordinary interposition of the 
authority of the court. A direct case of 
fraud, or something equivalent to it, must 
he made out" before such a step should he 
taken. His lordship was here spealnng of a 
case, where all the proceedings had heen 
volimtarily withdrawn and abandoned by 
the party before any decree; and perhaps the 
latter pai*t of his language ought to be limit- 
ed to such a case. I own, that I should 
have great difficulty in holding to this doc- 
trine in the full extent of the language in 
which it is stated. If there has been a 
manifest mistake, going substantially to the 
merits, even with some slight ingredients of 
negligence on that side, and without any 
circumstances of fraud on the other side, I 
should be much inclined to direct a rehearing 
during the same term, while the proceedings 
are in paper, and the decree remains unexe- 
cuted. But I am not aware, that after the 
decree has been enrolled or entered on rec- 
ord, and the term has passed, that any court 
of admiralty, at least in this country, has 
ever entertained an application for a rehear- 
ing. In the high court of prize commission- 
ers in England, it is said to be the practice 
never to rescind a decree after it has passed, 
or to open the subject anew. It has been 
suggested, that the court would not do it, 
even when a fraud had been practiced. But, 
at the same time, it was by implication admit- 
ted, that another mode of redress might be 
adopted, meaning, I suppose, that a libel, in 
the nature of a biU of review in equity, 
might be sustained, for the purpose of bring- 
ing the matter either before the appellate 
court, or before the court, in which the orig- 
inal decree was pronounced. I allude to 
the case of The Elizabeth and The Geheim- 
irath, reported in 2 Act, 57, 58, note. But 
see The Flora, 1 Hagg. Adm. 298, 304, and 
The Elizabeth, 2 Act 57, 58. See, also, 
Palmer's Practice of the House of Lords on 
Appeals and "Writs of Error, Introduction, pp. 
59-69. In the case of Hudson v. Guestier, 
7 Cranch [11 U. S.] 1, the supreme court 
held, that a case could not be reheard after 
the term, in which it had been originally de- 
cided; and this rule has ever dnce been 
constantly adhered to. Whiting v. Bank of 
U. S., 13 Pet. [38 U. S.] 6, 13. But this is 
very different from saying, that there may 
not be a libel, in the nature of a bill of re- 
view. Commissions of review are some- 
times granted in England to review the de- 
crees of the appellate courts in ecclesiastical 
causes, and also in admiralty causes of civil 
and maritime jurisdiction, as contradistin- 
guished from causes of prize. But such 
commissions are not matter of right, but 
are granted as matter of favor and discre- 
tion, or, as the phrase is, of the grace and 
benignity of the crown, upon the advice of 
the lord chancellor. This was so held in 
Mathews v. Warner, 4 Ves. 186, and Eagle- 
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ton T. Kingston, 8 Yes. 439, 4C5, 469, 4S1. 
In such commissions of review, it does not 
seem beyond the proper functions of the 
court in granting them to allow new pleas and 
proofs; and so in fact Lord Eldon s6ems to 
have thought it in Eagleton v. Kingston, 
8 Yes. 439, 463, 472. I am not aware, how- 
ever, that any such prerogative right to issue 
a commission of review has ever been recog- 
nized in America. If the object is attainable 
at all, it must be (as it seems to me) by a 
libel in the nature of a bill of review in equity, 
addressed to the proper court having posses- 
sion of the cause. If 'a libel, in the nature 
of a bill of review in equity, would lie after 
a final decree in the admiralty, it seems to 
me, that it ought properly to be governed 
by the same rules and principles which regu- 
late that proceeding in com-ts of equity, 
as well from their intrinsic propriety and 
reasonableness, as from the consideration that 
the bill of review had its origin in the avil 
and common law, from which the court of 
admiralty derives its own practice and modes 
of proceeding. This is sufficiently apparent 
from what is stated by Lord Chief Baion 
Gilbert in his Forum Eomanum, c. 10, pp. 
182, 183, an extract from which will be found 
in Story, Eq. PI. (2d Ed.) § 403, note 4. That 
extract is also important for another pur- 
pose; for it shows, that while interlocutory 
sentences are always alterable before a defi- 
nite sentence is pronoxmced, the definite sen- 
tence must always be in writing, and signed 
by the judge; and after it is so signed, it 
cannot be altered^ but it properly becomes a 
matter of appeal. It thus affords an indirect 
confirmation of what has been ah-eady stated, 
that the minutes of a decree before it is 
drawn out at large (for it is not always sign- 
ed by the judge in om: practice) are always 
open to alteration; but the decree so drawn 
out, after it is approved and enrolled, is not, 
after the term is passed, open to be reheard. 
For every decree is treated, after it- has been 
approved, as enrolled of the term, at which 
it passed. 

But to return. One of the settled rules in 
regard to a bill of review, and bills in the na- 
ture of review in equity, is, that they will lie 
only for errors of law, apparent on 1±ie face 
of the proceedings, or for newly discovered 
facts material to the rights of the party, of 
which he could not avail himself at the time 
of pronouncing the original decree. If the 
facts were known, and might have been used 
at the time of the decree, or if, though not 
known, they might have been known by the 
exercise of reasonable diligence on the part 
of the party applying for the review, the 
court will refuse it; for bills of review upon 
new discovered facts are not matters of right, 
but rest in the soimd discretion of the court. 
See Story, Eq. PI. §§ 412-419; also McGrath v. 
The Candalero [Case No, 8,810], Now, it is 
unquestionably true, that, in the present case, 
the matters relied on for a review were well 
known to the libellants at the time of pro- 
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nouneing the original decree, and there was 
great negligence in not then bringing them 
before the court. Assuming, that there was 
definitive decree, which was not appealed 
from by the mistake and misunderstanding 
of the libellants of the extent and operation 
of that decree, I do not well see, how a libel 
of review would have helped the matter; 
since it ^YOuld not fall within any of the ordi- 
nary rules applicable to bills of review. And 
if the disti-ict judge had entertained the peti- 
tion, and decided against the relief prayed, 
and refused to review the original decree 
upon the merits, as the allowance or disallow- 
ance of it was a matter of discretion, and not 
of right, I do not well see, how an appeal 
would have lain from a decree dismissing 
the petition of this court For in matters of 
discretion the judgment of the district judge 
would not be subject to the revising author- 
ity of this court in the exercise of its appel- 
late jurisdiction. The diflQculty is, that the 
district judge, mstead of hearing the petition 
upon its merits, dismissed it for want of 
jurisdiction; and if he possessed jurisdiction, 
then it might become the proper duty of this 
court to reverse that decree of dismissal, 
and to remand the cause to the district court 
for further proceedings; since, if the district 
judge had jurisdiction, it is by no means cer- 
tain, taking all the circumstances together, 
that he might not, in the exercise of his dis- 
cretion, have varied his original decree; and 
then the respondents might have brought up 
the whole proceedings before this court by ap- 
peal The question, therefore, whether the 
district court does possess any jurisdiction 
by a biU of review, or otherwise, after the 
term has passed, is directly presented for the 
consideiation of tliis court I have not been 
able wholly to satisfy my own mind upon 
this point. But upon the most careful re- 
flection which I have been able to bestow 
upon it, the result to which I have brought 
my mind, is, that, if the district court has 
a right to entertain a libel of review in any 
case, it must be limited to very special eases, 
and either where no appeal by law lies, be- 
cause the matter is less in value than is re- 
quired by law to justify an appeal, or the 
proper time for any appeal is passed, and the 
decree remains unexecuted; —or where there 
is clear error in matter at law; or, if not, 
where the decree has been obtained by ftaud; 
•or where new facts, changing the entire mer- 
its, have been discovered since the decree 
was passed, and there has been not only the 
highest good faith (uberrima fides), but also 
the highest diligence and an entire absence 
of just imputations of negligence; and, 
finally, where the principles of justice and 
equity require such an interference to pre- 
vent a manifest wrong. Farther than this, 
I am not prepai*ed to go; and I may say, 
that, with my present impressions, I should 
go thus far with some hesitation, and pause 
at every step. 
But I am spared the necessity of positively 
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deciding this point by the actual posture of 
the present case. It appears to me, that in 
no just sense can the original decree in this 
case be deemed a final or definitive decree. 
At most, it is but an interlocutory decree, 
partaking of the character of a final decree. 
I agree, that there are eases, in which either 
party may appeal from an interlocutory de- 
cree, having the efCect of a final decree. 
Thus, for example, if upon a bill to foreclose 
a mortgage there is a decree for a sale of the 
mortgaged premises, although the decree is 
but interlocutory, and the sale is not perfect- 
ed, yet, inasmuch as it has the effect of a 
final decree upon the rights of the mort- 
gagor, he may appeal from it before such sale. 
So it was decided by the supreme court in 
Ray V. Law, 3 Granch [7 U. S.] 179. But al- 
though a party, injured by such a decree, 
may appeal before the definitive decree is en- 
tered, and the whole proceedings are closed 
under it; yet it does not follow, that he is 
bound so to do, and may not lie by, and ap- 
peal after the definitive decree. On the con- 
trary, as I understand the law, he has an 
election to pursue the one course or the other. 
Now, in the present case, it is impossible to 
consider the original decree as final between 
the parties, as to all the matters in contro- 
versy. It was interlocutory in its character 
for many purposes. It directed the charges 
and expenses of keeping and selling the prop- 
erty, and the^f ees and charges of the officers 
of the court to be first deducted from the 
proceeds of the sale. Now, the exact 
amount of these charges, expenses and fees 
were not ascertained, and were necessarily 
open to further future inquiry, and might be- 
come mattei-s of controversy between the par- 
ties, upon which they might have a right to 
take the opinion of the court. Indeed, it 
was indispensable, that this should be done, 
before it could be ascertained, what the 
moiety of the salvors would be in pecunia 
uumei'ata. And then, again, the sums, be- 
longing to the distributive shares of each sal- 
vor, remained to be ascei-tained, and award- 
ed to him severally, in his own proper name; 
for, until that should be done, he could not 
know what his own particular share was, 
and whether he was aggrieved or not by the 
decree, not only as to the salvage in general, 
but as to his particular share thereof, so as to 
institute an appeal severally, and for his 
own interest Thus, for example, until the 
share of each salvor was specifically ascer- 
tained, it would be impossible to say, wheth- 
er the sum in controversy between him and 
any co-salvor, or the claimants, was enough 
to found the appellate jurisdiction of this 
court. It was indispensable, therefore, that 
the whole matter should have been referred 
to a master or auditor, to take an aecoimt, 
and ascertain the sums due to all parties 
according to the principles of the original de- 
cree; and for that purpose to hear all the 
parties, and make a report to the court 
Such a report, when made, would be open to 
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contestation by any of the parties in inter- 
■est; and until confirmed by the court, there 
would not be a sufficient basis on TPhich to 
found a final decree, absolute in its nature, 
upon all the rights of all the parties. 

It seems to me, therefore, that the district 
judge had a clear remaining jurisdiction in 
the premises for this purpose; that the orig- 
inal decree was not so final, as without an 
appeal to supersede the necessity of further 
proceedings; and consequently, that, as the 
original cause has never been wholly removed 
from his jurisdiction by any appeal, he is at 
liberty to rehear it, and to vary or modify 
that decree, and is bound to go on and per- 
fect it by an absolute definitive decree. 
"When such a decree shall be rendered by 
him, if unsatisfactory to any of the parties, 
it wUl of course be open to appeal under the 
usual circumstances. 

My judgment, therefore, is, that the decree 
of the district court on the petition ought to 
be reversed; and, as all the proper materials 
are not now before this court to enable it to 
act definitely upon the whole rights of the 
parties, that the case ought to be remanded 
to the district court for further proceedings. 
If the parties, with a view to prevent further 
delay, shall agree, that the original cause 
shall be deemed to stand before this court, as 
If an appeal had been originally entered, and 
allowed in the district court, I shall have no 
difficulty in acting upon such an agreement, 
instead of remanding the cause. Otherwise 
a special mandate will be sent with the cause 
to the district court 
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NEW ENGLAND BANK v. BANK OP THE 
METEOPOLIS. 

[1 Hayw. & H. 203.] i 

■Circuit Court, District of Columbia. Sept. 14, 
18M.2 

Banks akd Baskind — Collectioss between 
Banks— Right to Proceeds. 

1. Where banks acted as collecting agents for 
■other banks, and in that capacity and in their 
settlements they mutually treated the notes and 
■other paper sent as the property of the hank 
from which .they received them, and without no- 
tice that they were not the property of said 
bank, the bank is entitled to retain the proceeds 
•of said notes, and to Tetain the notes not col- 
lected and in their possession, until a settle- 
ment of the account between them, or tender 
is made of the balance found due. 

2. Where notes and other paper were deposit- 
■ed with a bank for collection, and that bank 
transmitted them to anotlier bank for the same 
purpose, after being endorsed by it in the usual 

1 [Reported by John A. Hayward, Esq., and 
Geo. 0. Hazleton, Esq.] 

2 [Reversed in 6 How. (4T U. S.) 212.] 
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manner, the owner of said paper is entitled to 
recover the amount collected by said bank, even 
if the said bank had, in its dealings with the en- 
dorsing bank, treated said paper as the prop- 
erty of said bank in the settlement of their bal- 
ances. 

This action was brought by the plaintiffs 
in 1841, on a balance of ?2,900 for the 
amount of the proceeds of notes and bills 
sent to the defendants by the Common- 
wealth Bank of Boston, Massachusetts, for 
collection, the plaintiffs claiming the notes 
and bills as then: property and subject to 
their order and control. The jury under the 
instructions of the court brought in a verdict 
for the plaintiffs for the whole amount of 
the proceeds of the notes and bills. [Case 
unreported.] At the trial a bill of excep- 
tions was taken by the defendants, and a 
writ of error was carried to the supreme 
court where the judgment was reversed and 
the cause remanded with direction to award 
a new trial. [1 How. (42 U. S.) 234] On the 
receipt of the mandate of the supreme court 
a new trial was had on the original declara- 
tion and on the same issue. 

Joseph H. Bradley, for plaintiffs. 

Cox & Cose, for defendants. 

The following prayer was asked for by the 
counsel for the defendant, and THE COURT 
gave the instruction as prayed (THRUSTON, 
Circuit Judge, absent): "That if from the 
evidence they shall find that the course of 
dealing between the said Commonwealth Bank 
and the Bank of the Metropolis as stated 
in said evidence actually existed and had 
continued for several years prior to January, 
1838; that their dealings had been mutual 
and extensive; that accounts current ex- 
isted between them in which they were re- 
spectively credited with the proceeds of all 
notes, bills, drafts, &c., transmitted to the 
other for collection, when the same were 
received, and charged with all the expenses 
attending the same, as postage, cost of pro- 
test, &c., that from time to time such ac- 
counts were regularly transmitted from each 
to the other which accounts were mutually 
acquiesced in without objection, that the 
balances on the accounts current fluctuated 
from time to time according to the amount 
of money, bills, notes, «S:c., remitted; that 
upon the credit of such negotiable paper 
thus transmitted or expected to be sent, or 
upon the credit of such mutual dealings, 
each party was in the practice of drawing 
and accepting drafts and orders on or by the 
other; that said banks uniformly received 
the notes, bills, drafts, &c., transmitted by 
the other for collection and always regarded 
and treated them as the property of the 
other; that the notes, drafts and bills enu- 
merated in the letter from C. Hood to G. 
Thomas, of the 13th Januai-y, 1838, were 
also received, regarded and treated; that the 
defendants had no notice or knowledge until 
the receipt of said letter, that said Common- 
wealth Bank was not the absolute and only 
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owner of the same or tliat plaintiffs liad any 
interest in or claim to the same; that said 
Commonwealth Bank became insolvent some 
days prior to said 13th January, 1838, at 
Avhich time the Bank of the Metropolis, had 
in its possession and so held and received in 
the course of said mutual business, the notes, 
bills, &e., mentioned in said letter; that in 
the course of said mutual business it was 
the practice and usage of each of said banks 
to draw upon the other as its exigencies 
or convenience required even beyond the 
amount of the balances then due to it, on 
general account, which drafts it was also 
their usage «,nd practice to accept and pay 
on the credit of anticipated remittances of 
negotiable paper, or funds, or on the credit 
of such mutual dealings and course of busi- 
ness and it was also the practice and usage 
of both said banks to suffer and permit 
ascertained balances to lie undrawn for on 
the same credit, that at the time the said 
Commonwealth Bank became insolvent and 
when said letter of January 13, 1838, was 
written and received, there was a balance of 
$2,900, or other sum due on said general 
account from said Commonwealth Bank to 
the Bank of the Metropolis, then the de- 
fendants were entitled to hold and retain the 
said notes, drafts, bills, &c., so in their pos- 
session, and the proceeds of the same when 
received until the payment or tender of such 
balance, and the plaintiffs are not entitled 
to recover in this action until they show to 
the satisfaction of the jury that before ac- 
tion brought such balance was paid or ten- 
dered to said defendants," Which was 
given by THE COURT (THRUSTON, Circuit 
Judge, absent). 

And thereupon, and after the court had 
given the said instructions to the jury on 
the prayer of said defendants, the plaintiffs, 
by their counsel, prayed the comrt to instruct 
the jury: "That if from the evidence the 
jury shall find, that the notes mentioned in 
the said letter, dated the 13th day of Janu- 
ary, 1838, from 0. Hood, cashier of the Com- 
monwealth Bank, to G. Thomas, cashier of 
the Bank of the Metropolis, were received 
by the said Commonwealth Bank, from the 
said plaintiffs, and were at the time of such 
receipt the properly of the plaintlfifs. That 
they were deposited by the plaintiffs with 
the said Commonwealth Bank, to be trans- 
mitted by it only for collection- That the 
said Commonwealth Bank, received the said 
notes only as the agent of the plaintiffs, and 
without giving any consideration for them 
or receiving any compensation as such agent 
to transmit them for collection, and never 
had any right, title or interest in or claim or 
lien upon the said notes, except as agent 
as aforesaid. That the said Commonwealth 
Bank, as agent as aforesaid, and not other- 
wise did in fact transmit the said notes to 
said defendants for collection only. That 
the said notes were endorsed by the cashier 
of the plaintiffs as cashier, and by the 



J cashier of said Commonwealth Bank, as 
cashier in the mode and form commonly used 
by banks in the United States, in the trans- 
mission of negotiable paper deposited with 
and transmitted through such banks for col- 
lection. That the usage to deposit in one 
bank, such paper so endorsed to be trans- 
mitted, and for such deposit bank to endorse 
such paper in the manner aforesaid and to 
transmit the same so endorsed to another 
bank is a common usage throughout the 
United States, and that the custom so to en- 
dorse such negotiable paper is universal. 
That the Bank of the Metropolis, and the 
said Commonwealth Bank, were extensively 
engaged as the agents of other banks and 
with each other in the ti'ansmission for col- 
lection and in the collection of negotiable 
paper, belonging to third parties, in the year 
1S36 and 1837, in various and distant parts 
of the United States, and that the common 
form of endorsement used in the transmis- 
sion of such negotiable paper by the said 
Commonwealth Bank and the Bank of the 
Metropolis was such as was used by the 
said Commonwealth Bank in the endorsement 
and transmission of said notes for the pro- 
ceeds of which this suit is brought, and that 
neither of the said banks under the said 
usage and custom held the other liable upon 
such endorsement. That the said notes last 
mentioned were transmitted to the said Bank 
of the Metropolis in letters noticing the 
defendants that they were transmitted for 
collection, in the form commonly used by 
said banks in transmitting negotiable paper 
for collection and with no other intention as 
to who was the real owner of such nego- 
tiable paper. Then it is competent for the 
jury to infer from the facts aforesaid, that 
the defendants had notice that the said 
paper was transmitted by the said Common- 
wealth Bank as agent and not as owner 
thereof, and if the jury so find, then the 
plaintiffs are entitled to recover, notwith- 
standing the jury shall find that the said 
Commonwealth Bank and the Bank of the 
Metropolis treated each other as the true 
owners of the paper so remittted, and not- 
withstanding they shall further find that 
balances were from time to time suffered to 
remain in the hands of each other to be met 
by the proceeds of negotiable paper deposit- 
ed or expected to be transmitted in the usual 
course of dealing between them, and notwith- 
standing the course of dealing stated in the 
instruction heretofore given at the instance of 
the defendants." 

To the giving of which instruction as 
prayed, the counsel for the defendants ob- 
jected, but THE COURT overruled such ob- 
jection and instructed the jury as requested, 
to which the defendants, by their counsel, 
excepted. THRUSTON, Circuit Judge, ab- 
sent. 

Verdict for the plaintiff. 

The defendants, by their counsel, moved 
for a new trial. Because the verdict was 
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against law, against the evidence and against 
the instructions of the court Motion over- 
ruled and judgment on the verdict for $2,900. 

[The ease was carried by writ of error to the 
supreme court, where the judgment rendered in 
this court was reversed. 6 How. (47 IT. S.) 
212.] 
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Case ISTo. 10,153. 

NEW England car-spring go. et ai. 

V. UNION INDIA RUBBER CO. et al. 

[4 Blatchf . 1.] 1 

Circuit Court, S. D. New York. March 30, 
1857. 

Corporations— Payment to Treasoreb— Neglect 

OP DuTr Br Agent as a Defense — Notice 

TO Treasurer— Waiver— Estoppel. 

1. The treasurer of a corporation, who is 
held out to the world as the proper agent to 
whom a payment to the corporation is to be 
made, is the proper agent to whom notice is to 
be given as to the purpose for which the pay- 
ment is made. 

2. Circumstances stated, under which a cor- 
poration is not permitted to set up a neglect of 
duty by its agent, to show its want of knowledge 
of facts the knowledge of which was communi- 
cated to its agent. 

3. Where a notice is required to be given to a 
corporation, it is sufficient to give such notice 
to its treasurer and managing agent, at its office; 
and it is not necessary to give it to the directors 
of tiie corporation, when assembled for the 
transaction of business. 

4. A corporation can waive a right, and can be 
estopped from saying that it has not waived it. 

5. The doctrine of estoppel considered, in ref- 
erence to a corporation which receives, through 
its agent, a portion of the consideration money 
for the sale of property in which it is interested, 
and afterwards endeavors to prevent the full 
operation of such sale. 

In equity. This was an application for a 
provisional injunction, to restrain the in- 
fringement of letters patent [No. 3,633]' grant- 
ed to Charles Goodyear, June 15th, 1844, for 
what is known as "vulcanized India rubber'* 
[reissued December 25, 1849, No. 156]. The 
New England Oar-Spring Company claimed 
the exclusive right to make car-springs under 
the patent, by license from Goodyear, and the 
bill alleged that the defendants were making 
ear-springs of vulcanized India rubber with- 
out right. The defendants claimed a right to 
make such car-springs by license from Good- 
year under the patent On the 18th of July, 
1844, Goodyear entered into an agreement 
with the Naugatuck India Rubber Company, 
by whidi he gave a license to that company, 
to use, with a few exceptions, the whole right 
granted by the patent upon certaui terms. 
By that agreement, Goodyear covenanted not 

1 [Reported by Hon, Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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to license any other person, reserving, howev- 
er, to himself, provided he should deem it for 
his interest to sell the exclusive right for any 
particular subject of manufacture under the 
patent the right so to do, for a sum in gross, 
provided, that, before any such sale for a sum 
in gross, the Naugatuck Company should 
have the right to become the purchasers, at 
such stipulated price or sum in gross; and 
such sale was not to be made to any other 
person, except on the refusal or neglect of the 
Naugatuck Company, for sixty days after the 
offer should have been made to them, to be- 
come the purchasers for such sum in gross, 
nor then, until one-fourth of the stipulated 
sum in gross should be first paid or secured 
to the company, to their satisfaction; and, up- 
on such sale, the license to the company, to 
the extent of the exclusive right sold, was to 
cease. This agreement was recorded in the 
patent office. On the 29th day of October, • 
1847, Goodyear, for the consideration of $5,- 
000, sold to Charles Ely and Edward Crane 
the exclusive right to use his patented inven- 
tion in the making of car-springs. The trans- 
fer was in writing, and was recorded in the 
patent office January 10th, 1848. At the time 
of such transfer to Ely and Crane, the factory 
of the Naugatuck Company was at Nauga- 
tuck, in Connecticut, and all the directors, ex- 
cept Charles J. Gilbert, lived at Hartford, in 
that state. The company had an office for 
the transaction of business in the city of New 
York, where Charles J. Gilbert attended, he 
being the treasurer of the company. On the 
26th of December, 1848, Ely and Crane as- 
signed to the New England Car Company all 
the right which they acquired by the convey- 
ance from Goodyear to them, of the 29th of 
October, 1847; and, on the 20th of November, 
1851, the last-mentioned company assigned 
all such right to the plaintiffs, the New Eng- 
land Car-Spring Company. * Both of these 
assignments were duly recorded in the patent 
office. On the 4th of November, 1848, the 
Naugatuck Company assigned all the right 
which they then had, by virtue of their con- 
tract with Goodyear, of the ISth of July, 
1844, to the defendants, the Union India Rub-' 
tier Company, they agreeing to perform all 
the covenants which the Naugatuck Company 
were bound to perform by virtue of their 
agreement with Goodyear of that date. 

James T. Brady and Edward N. Dickerson, 
for plaintiffs. 

William Curtis Noyes and George C. God- 
dard, for defendants. 

INGERSOLL, District Judge. If the con- 
tract between Goodyear and Ely and Crane 
was a valid contract to convey what it pur- 
ported to -convey, then, from and after its 
date, the Naugatuck Company had no right to 
manufacture car-springs under the patent; 
and, consequently, no such right was con- 
veyed by them to the defendants. If the 
contract between Goodyear and Ely and 
I Crane did not convey what it purported to 
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■convey, then the Naugatuek Company, subse- 
<iuently to that contract, had the same right 
which they had before. And as, before such 
■contract, they had a right to make car-springs 
under the patent, it would follow that the de- 
fendants would now have Ihe same right to 
make such car-springs, as, on the 4th of No- 
Tember, 1848, they succeeded to the rights 
which the Naugatuck Company then had. 
The plaintiffs insist, that the contract be- 
tween Goodyear and Ely and Crane was a 
valid contract, and that it conveyed the es- 
<;lusive right to make car-springs of vulcan- 
ized rubber under the patent. 

It is clear that Goodyear, after the contract 
with the Naugatuck Company, had no abso- 
lute unconditional right to convey to Ely and 
Crane what his contract with them purported 
to convey. The Naugatuck Company had 
rights, which were inconsistent with such ab- 
solute unconditional right Their rights could 
not be affected at the mere will of Goodyear. 
Before their agreement with Goodyear, he 
could sell to whom he pleased, and for such 
sum as he pleased, the esclusive right to man- 
ufacture ear-springs of vulcanized rubb^. 
And, after such agreement, he could sell to 
any third person such eselusive right, upon 
any terms agreed upon, provided the Nauga- 
tuck Company assented to the same. What- 
ever restriction was imposed by the agree- 
ment, upon his right to sell, was so imposed 
for the benefit of the Naugatuck Company, 
They could, by their assent, remove the re- 
striction, and, upon such assent being given, 
the right to sell existed, although the condi- 
tions mentioned in the agreement were not 
■complied with. He had, also, a right to sell 
without the assent of the Naugatuck Compa- 
ny, provided that, upon an agreement to sell 
for a smn in gross, the company should ei- 
ther refuse or neglect, for sixty days after, 
notice given to them to become the purchas- 
ers, to avail themselves of the privilege; and 
px-ovided, also, that, upon such neglect or re- 
fusal, one-fourth of the stipulated sum or 
price m gross should be tendered to them. If 
the company assented to a sale, then these 
conditions need not be complied with. If 
these conditions were performed, then there 
was no necessity to obtain the assent of the 
company. In such a case, a sale would be 
valid, even if they should dissent If, there- 
fore, the Naugatuck Company assented to 
this sale of Goodyear to Ely and Crane, or if, 
before the sale, the conditions above set forth 
were performed, the Naugatuck Company 
would be divested of all right to manufacture 
car-springs under the patent, and the exclu- 
sive right to manufacture them would be' 
vested in Ely and Ci-ane. And, as the New 
England Car-Spring Company now have all 
the right which Ely and Crane derived from 
Goodyear, the exclusive right would be vested 
in them. 

Two questions, therefore, are presented for 
determination: First, did the Naugatuck 
Company assent to the conti-act of sale, as 
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made by Goodyear to Ely and Crane? and, 
second, were the conditions mentioned in the 
contract between them and Goodyear, and 
which were necessary to be performed, to 
give him a right to sell, complied with by 
him, before the contract of sale to Ely and 
Crane was executed? If either of these ques- 
tions is answered in the affirmative, then the 
contract of sale to Ely and Crane was a val- 
id one, and conveyed an exclusive right to 
them to manufacture car-springs under the 
patent; and, as a consequence, the right of 
the Naugatuck Company, under the license of 
Goodyear, to manufacture such springs, 
ceased. 

_ The facts upon which the question of assent 
is to be determined, admit of little dispute. 
Five thousand dollars was paid by Ely and 
Crane for the transfer of the car-spring right 
to them. One thousand dollars of this sum 
was paid to a Mr. Dorr, as a commission for 
negotiating the purchase. On the 4th of No- 
vember, 1847, Dorr delivered to Gilbert the 
treasurer of the Naugatuck Company, for that 
company, $1,000, in a draft drawn by Charles 
Ely on Edward Crane, for that company's 
share of the purchase-money, according to 
that agreement of the 18th of July, 1844. 
The transaction was entered on the books of 
that company. The draft was discounted for 
the benefit of that company. It was paid at 
maturity. They received the money. It was 
appropriated to their use. They took advan- 
tage of the contract made between Goodyear 
and Ely and Crane. They received the con- 
sideration money paid by Ely and Crane to 
cancel the right which before then existed 
in them. They received the proceeds of the 
sale of their right as made by Goodyear. 
They have kept those proceeds. They have 
never offered to return them. They never 
in any way repudiated the act of their treas- 
urer, either in receiving the draft, or in pro- 
curing it to be discounted, or in applying the 
avails to their benefit. The money which 
Ely and Crane paid, $1,000 of which the Nau- 
gatuck Company received, was paid and re- 
ceived in consideration that the car-spring 
right should exclusively vest in Ely and 
Crane, and in consideration that the license 
to the Naugatuck Company to make ear- 
springs should cease. The Naugatuck Com- 
pany never attempted to make ear-springs. 
The transaction in relation to this payment 
was entered on the books of that company, 
which books were at all times open to the in- 
spection of its directors. The books show 
that the "patent account" was credited, and 
"bills receivable" debited, with the draft 
On the 9th of February, 1848, "bills receiv- 
able" was credited, and "cash" debited, with 
the money received on the discount of the 
draft. It cannot be denied that Gilbert the 
treasurer, knew for what purpose the draft 
was delivered to him, or that he received It 
for the purpose for which it was delivered. 

But it is claimed by the defendants, that 
although this $1,000 draft was delivered to 
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Gilbert their treasurer, as the consideration 
that Ely and Crane should have the exclusive 
right to manufacture car-springs tmder the 
pateirt, and that the Naugatuek Company's 
right to manufacture such springs, under the 
license from Goodyear, should cease, and al- 
though Gilbert tnew of the plumose for which 
the money was paid, and received it for the 
purpose for which it was paid, and applied 
it to the company's "use, yet the corporation 
had no knowledge of the purpose for which 
the draft was delivered to the treasurer, and 
did not know that it was the consideration 
paid to enable Goodyear to transfer an ex- 
clusive right to manufacture car-springs, and 
no notice to that effect was given to it, and, 
therefore, it should not be presumed to have 
assented to such transfer. 

A corporation is an artificial being, invisi- 
ble, intangible, and existing only in contem- 
plation of law. The only mode to give notice, 
or to communicate knowledge, to such artifi- 
cial being, invisible and intangible, is to give 
such notice, and to communicate such knowl- 
edge, to some agent authorized to receive it. 
Corporations know nothing except through 
agents. They act by agents. They receive 
notice through agents. The neglect of agents 
is their neglect. The directors are no more 
the corporation than the treasurer is. They 
are merely the agents of the corporation, 
when assembled for the transaction of busi- 
ness. Gilbert was the proper agent of the 
corporation to receive funds paid to them. 
When the corporation appointed him treasur- 
er, it held him out to the world" as the proper 
agent for that purpose. As he was the proper 
agent to whom a payment should be made, it 
necessarily follows that he was the proper 
agent to whom knowledge should be com- 
municated for what purpose such payment 
was made. Every agent authorized to re- 
ceive money for his principal is the proper 
person to whom, when a payment is made, 
notice should be given for what purpose the 
payment is made. It is a principle of law, 
that, where a debtor owes two separate debts 
to the same creditor, and makes a partial 
payment, if he gives notice, at the time of 
payment, upon what debt the payment is to 
apply, it must be applied on such debt; and, 
If he gives no such notice, the creditor has a 
right to apply the payment on what debt he 
pleases. If an incorporated bank holds two 
notes against an individual, one of which is 
abundantly secured, and the debtor makes a 
partial payment, and, at the time of payment, 
notifies the cashier of the bank that the 
money is to apply on the note that is se- 
cured, it cannot be claimed that the bank has 
a right to apply the money on the note that 
is not secured, upon the ground that no no- 
tice was given to the corporation on what 
note the debtor wished the payment to apply. 
It appears, on the books of the corporation, 
that a draft, drawn by Charles Ely on Ed- 
ward Crane, for $1,000, was received, and 
that the "patent account" was credited with 
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that draft. It is to be presumed that the- 
directors did their duty- If they were atten- 
tive to their duty, the corporation, through, 
its agents the directors, knew for what pur- 
pose the draft was received. Knowing this, 
purpose, and not objecting to it, through any 
of its agents, but, through its agents, appro- 
priating the money to its use, it ratified the 
receipt of the money for the purpose for 
which it was received, and assented to such 
piuTpose. The entry on the books fully ap- 
prised the corporation that the §1,000 draft 
was paid and received on the "patent ac- 
count." It also apprised the directors. By 
inquiry, the directors could have ascertained 
for what particular reasons this $1,000 draft 
was credited to the "patent account." It was. 
the duty of the corporation, through Its- 
agents, the directors, to make such inquiiy. 
It is to be presumed that the directors per- 
formed this duty. It is to be presumed, there- 
fore, that the corporation knew that the draft 
was received to enable Goodyear, by a trans- 
fer to Ely and Crane, to take from the com- 
pany the right to manufacture car-springs. 
And, knowing the purpose for which the- 
money was paid and received, the corpora- 
tion, by not objecting, approved of it, and 
thereby assented that that purpose should be 
accomplished. If the directors, by a neglect 
of their duty, were ignorant of this entry on 
the books, and of the pm-pose for which the- 
draft was received, the corporation cannot 
set up such neglect of duty in Its agents, to 
show that It had no knowledge of the transac- 
tion as it actually was. 

From these facts It is dear, that the Nau- 
gatuek Company assented to the contract of 
sale made by Goodyear to Ely and Crane. It 
they did not assent, they committed a fraud, 
not only on Goodyear, but also on Ely and. 
Crane; and it is not to be presumed that they- 
were guilty of any such fraud. He who does 
not dissent, when it is his duty so to do. If 
he ever Infends to, thereby assents. If the- 
owner of goods stands by, and knowingly sees 
a stranger sell his property, and does not dis- 
sent, he thereby assents to the transfer. He- 
who receives the consideration money paid 
to have a particular act performed, tiiereby 
assents that such act shall be performed. 

In July, 1847, Goodyear deemed it for his 
interest to sell, for the sum of $5,000, the- 
right to manufacture car-springs under the- 
patent He had an oppoitunity so to do. 
Sometime during that month, he gave notice 
to Gilbert the treasurer of the Naugatuek 
Company, and who had also the general man- 
agement of its business, at a yearly salary of 
$2,000 of his wish and intention. That cor- 
poration, for more than sixty days after such 
notice to Gilbert, neglected to become the 
purchaser of such right to manufacture car- 
springs. The sixty days having elapsed, the- 
draft of Ely on Crane for $1,000 was deliver- 
ed to Gilbert as treasurer of the company,, 
for the company, on the 4th of November, 
1847, for their share of the sum for which i 
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Goodyear had agreed to sell the right, ac- 
cording to the agreement of July ISth, 1844, 
and Goodyear made the transfer to Ely and 
Crane, purporting to eonyey to them the whole 
of the car-spring right. In regard to these 
facts, there can be no serious doubt. But it 
is claimed by the defendants that they are 
not sufficient to show that the conditions in 
the contract of July 18th, 1844, to be per- 
formed by Goodyear, before he could sell and 
transfer the car-spring right, were complied 
with. 

The notice which Goodyear sent to the Nau- 
gatuck Company was not in writing. There 
was no necessity that it should be in writing. 
The contract of July 18th, 1844, did not re- 
quire that it should be in writing. The no- 
tice was to be given to the corporation: But 
a notice given to a proper agent of a corpora- 
tion, is notice to the corporation. There is 
no way to give notice to a corporation, but to 
give it to a proper agent of the corporation. 
It can be given in no other mode. The de- 
fendants claim that the treasurer, who was 
also the managing agent, was not the proper 
agent to whom the notice should have been 
given, and that it should have been given to 
the directors, when assembled for the trans- 
action of business. As has been already 
shown, the directors were not the corpora- 
tion. They were only the agents of the cor- 
poration, when they were assembled for the 
transaction of business. And the records 
show that they had no regular place of meet- 
ing, or any regular time of meeting. They 
met in such place and at such time as was 
convenient to them. They had a meeting on 
the 30th of December, 1846. The next meet- 
ing was on the 19th of May, 1847; the nest, 
on the 14th of July, 1847; the nest, on the 16th 
of September, 1847; and the next, on the 28th 
of October, 1847. Their meetings were held 
sometimes at Hartford, sometimes at Nau- 
gatuck, and sometimes at New York. Good- 
year had a right, by the contract of July 
18th, 1844, to give, at any time, the notice 
required. That right of giving notice at any 
time, he could not exercise, if it were re- 
quired of him to give notice to the directors 
when assembled for the transaction of busi- 
ness. He had no means of knowing when 
they assembled, or where they assembled. 
And, according to the claim made, if they 
should never assemble, or if they should keep 
the time and place of their assembling a 
secret, no notice could be given at all; and 
the consequence would be, that this right of 
sale, which Goodyear reserved, upon certain 
conditions to be performed, could never be 
exercised. There is a provision in the con- 
tract of July 18th, 1844, that if, for the period 
of one year, the Naugatuek Company shall 
neglect or refuse to stamp the goods manu- 
factured, with the name of Goodyear, in 
disregard of his written remonstrance to 
the company, the license shall, at the expira- 
tion of the year, become void. According to 
the claim of the defendants, if such neglect 



should take place, and there should be no 
meeting of the directors, no such written re- 
monstrance could be given. Such a construc- 
tion would put it in the power of the corpora- 
tion, through its agents, the directors, to" ab- 
rogate all the rights which Goodyear reserved 
to himself in the contract. 

The corporation had an office far the trans- 
action of its business in the city of New 
York, established there by the vote of the 
company. The factory was at Naugatuck, 
Gilbert, the treasurer, attended, at the of- 
fice in New York, to the business of the com- 
pany, at a yearly salary of $2,000. There 
was no other agent of the corporation at that 
office. The directors had no particular office 
or place where they assembled to attend to 
the business of the corporation. Gilbert had 
the general superintendence of the business 
of the corporation. That appears on the rec- 
ords of the corporation, in a report made by 
him to the company, and accepted by them. 
The notice was given to him at the office of 
the company, where there was no other 
agent; and such notice to such agent was a 
notice to the corporation. 

Upon such notice, it was not required that 
the corporation should do any act, either by 
vote or otherwise, to enable Goodyear to sell. 
All that was necessary was, that they should 
neglect to act— that they should neglect to 
make the purchase. When the sale was 
made by Goodyear to Ely and Crane, more 
than sixty days had elapsed from the time 
the notice was given. Five thousand dollars 
was the consideration of the sale. It was 
made on the 29th of October, 1847. One thou- 
sand dollars was allowed to Dorr, for a com- 
mission for negotiating the purchase. Of the 
remaining $4,000, §1,000 was paid to the 
Naugatuck Company, on the 4th of Novem- 
ber, 1847, for their portion. Thej^ received it 
as their portion, and never made any objec- 
tion to it And, if in the latter two particu- 
lars, the conditions of the contract of July 
18th, 1844, were not strictly complied with, 
it was because the company did not require 
a strict compliance. They waived such stiict 
compliance. The conditions in the contract 
were for their benefit, and they could waive 
the right to insist upon a strict compliance 
with them. By the various acts which have 
already been enumerated, they did waive 
such right, and having so waived such right, 
such- waiver must have the same effect as if 
the conditions had been strictly complied 
with. 

The necessities of the case do not require a 
resort to the doctrine of estoppel, to come to 
a right determination. If they did, such re- 
sort would confirm the justness of the plain- 
tiffs' claim. Corporations, as well as individ- 
uals, can be estopped from denying that they 
have done certain acts, when they had the 
corporate power to do such acts. They have 
the power to waive rights and conditions in 
their favor, to transfer rights and privileges, 
and to assent to such transfer by others; 
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and, therefore, they can be estopped froiri 
saying that they have not so done. Where 
one, by his words or actions, intentionally 
causes another to believe in the existence of 
a certain state of things, and thereby induces 
him to act oa that belief, so as injuriously to 
afCeet his previous position, he is precluded 
from averring a different state of things, as 
existing at the time. Cowles v. Bacon, 21 
Conn,, 451; Brown v. Wheeler, 17 Conn. 345, 
355 J Roe v. Jerome, 18 Conn. 138, 153; Car- 
penter V. Stilwell, 12 Barb. 128. Where a 
paxty, negligently or wilfully, silently stands 
by, and allows another to contract, on the 
faith and understanding of a fact, which he 
can contradict, he cannot afterwards contra- 
diet that fact, as against the person who may 
be injured thereby. Gregg v. Wells, 10 Adol. 
& E. 90; Watson v. McLaren, 19 Wend. 557, 
563; Dezell v. Odell, 3 Hill, 215; Reynolds v. 
Lounsbury, 6 Hill, 534, 536; Sanderson v. 
Collman,4 Man.& G.209; Welland Canal Co. 
v. Hathaway, 8 Wend. 480, 483; Bushnell v. 
Church, 15 Conn. 406, 419. If he stands by 
and sees his property sold, without objecting 
to it, he is estopped from saying that the party 
selling had no right to sell; and this even 
when he derives no benefit from the sale, and 
especially when he receives and keeps the 
consideration money derived from it. In 
such a case, it is his duty to speak and mate 
Icnown his rights to the purchaser, if he does 
not intend to be bound by the sale; and, if he 
is silent, when conscience requires him to 
spealj, equity will debar him from speaking, 
when conscience requires him to be silent. 
Hall V. Fisher, 9 Barb. 17. 

It is not necessary to examine many partic- 
ular cases to sustain these rules. In the case 
of Zulueta V. Tyrie, 21 Eng. Law & Eq. 582, 
A., a merchant in Cuba, sold to B. paxt of a 
cargo shipped by him. C, (who was A.'s cor- 
respondent in England,) being informed 
thereof by E., made no claim until four 
months afterwards, when he insisted on a 
paramount right, over B., to the cargo. It 
was held, that, even assuming that he had 
originally such paramount right, his conduct 
had been such, that a court of equity would 
not allow him to enforce it against B. The 
case of Wing v. Harvey, 27 Eng. Law & Eq. 
140, was an action on a policy of insurance 
issued by the Norwich Union Society for the 
Insurance of Lives, on the life of one Ben- 
nett There was an express condition in the 
policy, that it should be forfeited and become 
void, in case the assured went, without the 
license of the directors, beyond the limits of 
Europe. He did, without such license, go to 
Canada, where he resided several years, and 
there died. After the forfeiture, premiums 
were paid, from time to time, to a local 
agent, who knew of the residence of the as- 
sured in Canada, upon the faith that the pol- 
icy continued valid and effectual. These pre- 
miums were transmitted to the directors, 
who retained them without objection. It was 
held, that though the local agent might not 



have given notice to the directors, of the true 
state of the circumstances imder which the 
premiums were paid, the directors became as 
much bound as if the premiums had been 
paid by the assured directly to them, with 
full knowledge of such circumstances; that 
the directors, by taking the money, were pre- 
cluded and estopped from saying they re- 
ceived it otherwise than for the purpose for 
which it was paid to the agent; and that that 
for which the money was paid should be exe- 
cuted. He who takes the benefit of any con- 
tract or deed must bear the burthens of such 
contract- or deed. If he knowingly accepts a 
part of the purchase money for a sale of 
property, he is estopped from denying the 
validity of the sale. Stroble v. Smith, 8 
Watts, 280; Brewster v. Baker, 16 Barb. 613. 
If a person accepts a beneficial interest un- 
der a will, he thereby debars himself from 
setting up a claim which wiU prevent its full 
operation. Weeks ' v. Patten, 18 Me. 42; 
Hyde v. Baldwin, 17 Pick. 303; Thellusson 
V. Woodford, 13 Ves. 209. Apply this princi- 
ple to the ease now under consideration. 
The Naugatuck Company accepted and re- 
ceived a beneficial interest in the contract be- 
tween Goodyear and Ely and Crane, to wit, 
$1000, a part of the consideration for the sale 
of the exclusive right to manufacture car- 
springs. They would be estopped, therefore, 
from setting up any claim to prevent the full 
operation of the sale of such exclusive right. 
There are other considerations presented 
by the plaintiffs, to show that the exclusive 
right to manufacture car-springs was in the 
New England Car-Spring Company; as that, 
wixen the sale was made by the Naugatuck 
Company to the Union India Rubber Com- 
pany, the agent of the latter company, who 
procured the purchase to be made, and, who 
on their part, executed the contract, had full 
knowledge that no right existed in the Nau- 
gatuck Company to manufacture car-springs, 
and that no such right was intended to be 
purchased by the Union Company; as that 
the defendants have, at all times, until with- 
in a few months past, acquiesced in the ex- 
clusive right of the New England Car-Spring 
Company; as that the Union Company ap- 
plied to the New England Car-Spring Com- 
pany for liberty to make car-springs for 
them, and, on condition that they might so 
manufacture, covenanted not to make springs 
for other parties in interference with the 
rights of the New. England Car-Spring Com- 
pany, as gi-anted to said company by Charles 
Goodyear; as that the Union Company have 
never stamped the ear-springs manufactured 
by them, with the words "Goodyear's Pat- 
ent," and have never paid or offered to pay 
any tariff, which they were bound to do, if 
they were manufacturing by virtue of any 
right derived from the Naugatuck Company; 
and as_ that the exclusive right of the plain- 
tiffs has been established in various trials at 
law. But it is not necessary to examine the 
force of any of these considerations. The 
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points considered show that the exclusive 
right claimed by the New England Car- 
Spring Company is clear, and that the viola- 
tion of right on the pari; of the defendants is 
equally clear. An injunction must, therefore, 
issue, as prayed for. 

[For other cases involving this patent, see 
Goodyear v. Central R. Co. of N. J., Case No. 
5,563, and Goodyear v. Union India Rubber Co., 
Id. 5,586.] 



NEW ENGLAND GLASS CO. (MAGOUN v.). 
See Case No. 8,960. 

NEW ENGLAND INS. CO. (BAXTER v.). 
See Case No. 1,127. 



Case "No. 10,154. 

NEW ENGLAND INS. CO. et al. v. DE- 
TROIT & O. STEAM NAY. CO. 

[13 Int. Rev. Ree. 94; 10 Am. Law. Reg. (N. 
S.) 383.] 

District Court, N. D. OMo. 1871. 

JDBISDIOTIOX of Ji'EDEBAI. COURTS IX AdMIRALTT 

Cases — Residents of Other Districts — At- 

tachmbst of property — supbemb court 

Rules. 

[1. A libel in personam to recover damages 
for a collision is a "civil suit," within the mean- 
ing of the judiciary act of 1789, § 11 (1 Stat. 
78), and hence the court in wmch the suit is 
brought cannot obtain jurisdiction, as against an 
actual resident of another district by an attach- 
ment of his property; nor has the act of 1789 
been modified in this respect by the acts of 1792 
and 1842, which only regulate the exercise of ex- 
isting jurisdiction, and do not alter or enlarge 
the same. Distinguishing Manro v, Almeida, 
10 Wheat. (23 U. S.) 473.] 

[2. The acts of 1792 (1 Stat. 275) and 1842 
(5 Stat, 510) conferred no power upon the su- 
preme court to alter or enlarge, by its rules, the 
jurisdiction of the federal courts in respect to 
non-residents of the district in which the suit 
is brought.] 

[This was a libel in personam by the New 
England Insurance Company and others 
against the Detroit &. Cleveland Steam Navi- 
gation Company to recover damages occa- 
sioned by a collision. Heard upon a plea to 
the jurisdiction.] 

SHERMAN, District Judge. The libel was 
filed in this case to recover the damages 
caused by the collision of the steamboat 
Morning Star and the bark Cortlandt, on 
Lake Brie, in the month of June, 1868. The 
usual process was issued from this court and 
returned by the marshal, that the respond- 
ents were not found; that he had attached 
one of its steamboats lying in the harbor of 
Cleveland. Under a stipulation entered into 
by the parties, both a plea to the jurisdiction 
and an answer to the merits were filed; but 
the answer was not to conclude the respond- 
ents from all advantages they might de- 
rive from the plea to the jurisdiction. The 
case was presented at this term upon the 
questions arising upon the plea. On the part 
of the respondents it is insisted that this 
court has no jurisdiction of the cause, be- 



cause the respondent was not an inhabitant 
of the Northern district of Ohio, nor found 
therein; but was an inhabitant of the East- 
ern district of Michigan. The libeUants 
claim that it is according to the long and 
well-established practice of courts of admi- 
ralty to proceed against a respondent by at- 
tachment of his goods, if he cannot be found 
within the jurisdiction of the court to be 
served with process; that when congress, by 
the act of 1789 [1 Stat 93], established courts 
of admiralty, and gave them "cognizance of 
all civil causes of admiralty and maritime ju- 
risdiction," and provided that the forms and 
modes of proceedings in causes of admiralty 
and maritime jurisdiction shall be according 
to the course of the civil law, they sanctioned 
the usual modes of obtaining jurisdiction for 
the recovery of a demand, which is in its na- 
ture cognizable in those courts; that this is 
confirmed by the act of congress passed May 
8, 1792 [1 Stat 275], and also by the act of 
August 23, 1842 [5 Stat 516J, and by the au- 
thority of these statutes the supreme court 
provided by rule No. 2 in admiralty for the 
issuing and service of mesne process in suits 
in personam, by virtue of which the process 
in this case was issued. 

The case, therefore, presents the important 
question whether a com-t of admiralty can 
obtain jurisdiction against an inhabitant of 
another district, in a maritime cause, by an 
attachment of his property. The question is 
not affected by the fact that the respondents 
are a corporation. For the purposes of this 
case, a corporation must be deemed an inhab- 
itant of the state in which it is created and 
doing business, and it is as clearly within 
the reason of the rule, regulating jurisdiction 
over inhabitants, as a natural person. I, 
therefore, treat the question precisely as I 
should if the respondent were a natural per- 
son, an inhabitant of the state of Michigan, 
sued in the Northern district of Ohio by at- 
tachment of his property, and not found, nor 
served with process. In addition to the stat- 
utes above-named, the libellants cite in sup- 
port of their position the case of Manro v. 
Almeida, 10 Wheat [23 U. S.] 473, and a 
number of other cases founded upon that de- 
cision. As that was the only case upon 
which the question appears to be raised and 
passed upon in the supreme court, and as 
the decision of that court is conclusive upon 
me, if applicable to this case, it is proper 
for me to examine it and ascertain the pre- 
cise extent of the decision. The libel was 
filed in the district of Maryland against Al- 
meida, charging him with having committed 
a tort on board of a eertam vessel off the 
Capes of the Chesapeake, taking therefrom 
§5,000 in specie and converting it to his own 
use. It appears from the statement of the 
case that Almeida resided in the district of 
Maryland, but had absconded therefrom and 
fled beyond the jurisdiction of the court, and 
that the libellant had no means of redress 
except by process of attachment against his 
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goods witiiin the district. Tlie goods were 
attached by the marshal, and a copy of the 
monition was left at the late dwelling of Al- 
meida, Upon demurrer to the libel the case 
came to the supreme court and was there de- 
cided. The decision establishes the general 
principle that in. a suit in personam against 
a former inhabitant of the district who had 
absconded or concealed himself, the district 
court as a court of admiralty, had power to 
issue process of attachment to compel his ap- 
pearance. Other cases cited by the libellants 
support and confirm this principle, and some 
of them extend it to cases against aliens not 
found in the district, but having property 
there, which can be attached. These cases 
all affirm the doctrine that courts of admiral- 
ty always possessed the powet to issue pro- 
cess of attachment and still maintained and 
asserted it, as a means to compel absent re- 
spondents under certain circumstances to ap- 
pear and answer. But these decisions are not 
applicable to the case before me. These re- 
spondents claim that, being in a legal sense, 
inhabitants of the state of Michigan, they 
could not be sued in the Northern district of 
Ohio by process of attachment and seizure of 
their property. That they were not alien, 
non-residents, nor were they ever inhabitants 
of this district, and had absconded or con- 
cealed themselves, and therefore not within 
the rules laid down in thc^e cases. 

The question then recurs upon the provi- 
sions of the acts of congress and the second 
rule in admiralty. The judiciary act of Sep- 
tember, 17S9 [1 Stat 73], establishing the ju- 
dicial tribunals, defines their location, disr 
tributes and limits their Jurisdiction and the 
manner of its exercise. The first eight sec- 
tions provide for the organization of the su- 
preme, circuit, and district courts, the divi- 
sion of the country into circuits and districts, 
and appointments of clerks and other officers. 
The 9th section defines the jurisdiction of the 
district courts. First, of certain "crimes and 
offences;" next, they shall have exclusive 
original cognizance of all civil causes of ad- 
miralty and maritime jurisdiction, including 
seizure under laws of import as well as sei- 
zure on land and all suits fdr penalties and 
forfeitures under the laws of the United 
States, and shall have concurrent jurisdiction 
with the circuit courts, when an alien sues 
for a tort, and also suits against consuls, etc. 
The 11th section provides the jurisdiction of 
the circuit court, and provides that it shall 
have original cognizance of all suits of a civil 
nature in common law or equity, when the 
sum exceeds $500 and the United States or 
an alien is a party, or the suit is between 
citizens of different states, and concurrent 
jurisdiction with the district courts of all 
crimes and offences against the laws of the 
United States. Then follow in the same sec- 
tion these twoprovisions: "Butno person shall 
be arrested in one district for trial in another 
in any civil action before a circuit or district 
court And no civil suit shall be brought be- 
18FED.0AS. — 5 



fore either of said courts against an inhabit- 
ant of the United States by any original 
process in any other district than that where- 
of he Is an inhabitant, or in which he may 
be found at the time of the serving of the 
writ." It may be added that the constitution 
of the United States provides that the trial 
of all crimes shall be held in the state and 
district where the crime shall have been 
committed. The object of these provisions 
is clear. It is to prevent citizens of one 
state from being compelled to go to a distant 
state to defend themselves from criminal 
prosecutions, or against a civil suit At the 
time of enactment of these provisions, con- 
gress was in the very act of framing a judi- 
cial system, providing for the organization 
of courts, to be held in each state, thus bring- 
ing the federal court within reach of every 
citizen. As these courts were acting, not xm.- 
der local authority, but derived their powers 
from a government embracing the whole 
country, it might well have been concluded 
that their powers were ample to send process 
and compel the appearance of defendants re- 
siding in any state, however remote. But, 
congress, by the provisions of the 11th sec- 
tion, prevented any such constructioii of their 
powers and thereby prohibited any of the 
federal courts to issue process and enforce 
the appearance of a citizen only in the dis- 
trict in which he is an inhabitant or in which 
he may be found at the time of the service 
of the writ" That in actions at common law 
or in equity, a party cannot proceed by at-, 
tachment and so obtain jurisdiction of a per- 
son who is an inhabitant of another district 
is well settled. It is also clear that the fed- 
eral courts cannot send their process into an- 
other district in suits at common law or in 
equity, and thereby obtain jurisdiction of 
the person. I do not understand the libellant 
to controvert those propositions. They are 
settled by numerous authorities. Among 
them I cite Picquet v. Swan [Case No. n,- 
134]; Toland v. Sprague, 12 Pet [37 U. S.] 
300; Ex parte Graham [Case No. 5,657]; Day 
V. Newart India-Bubber Co. [Id. S,6S5], which 
applies the principle to a corporation created 
by the laws of another state. If then this is 
a civil suit within the meaning of the 11th 
section of the judiciary act, there is an end 
of the question, and jurisdiction of the case 
cannot be acquired by attachment of prop- 
erty. In the 9th and llth sections, conferring 
jurisdiction upon the circuit and district 
courts, congress had spoken of "crimes and 
offences," "civil causes of admiralty and mari- 
time jurisdiction," "suits for penalties and for- 
feitures," "causes when an aUen sues for a 
tort," "suits against 'consuls,' " "suits of a 
civil nature at common law and in equity," 
and declares that no "civil suit" shall be 
brought etc. 

A "civil cause of admiralty and maritime 
jurisdiction" is prosecuted by a suit It is 
within the clause, as clearly as a "cause 
when an alien sues for a tort" It is not 
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necessary and not usual in a statute to re- 
cite in a restrictive clause again the several 
terms previously embraced in the same sec- 
tion. Tlie suits tliat are recited are all civil 
in tlieir nature. A cause in admiralty is so 
expressly described— it is called a "civil 
cause." The term "civil suit" was an apt 
and proper term, to describe all these actions 
and causes of actions. The constitution pro- 
vided that all criminal prosecutions should 
be tried in the district where the crime was 
committed. Congress provided by this sec- 
tion that civil suits should be placed in the 
same position, and only be brought in the 
same district where the person sued was an 
inhabitant. The intention, was, in using the 
term "civil suit," to distinguish it from a 
criminal cause, and to give as full and com- 
plete protection against suits brought against 
resident-s in distant districts in the one case 
as in the other. The restriction, therefore, 
made the judicial system and the jurisdic- 
tion of the courts consistent and complete. 
This construction does not deny the original 
■ and present powers of admiralty courts to 
issue the process of attachment when the re- 
spondent is an alien non-resident, nor, when 
an inhabitant, he absconds or conceals him- 
self; but it restricts and prohibits such pro- 
cess to be issued when the respondent is an 
actual inhabitant of another district. 

The libellants further claim that the acts of 
congress of 1792 and 1842, regulating the prac- 
tice Qf the courts, are in such terms that they, 
and the second rule of the supreme court in 
admiralty, have modified the judiciary act of 
1789, limiting jurisdiction in this respect- In 
answer to this, it is su£a.cient to say that the 
supreme court in Toland v. Sprague, 12 Pet. 
[37 U. S.] 300, expressly decided that these 
acts are not designed to alter or enlarge the 
jurisdiction of the courts, but only to regulate 
the exercise of jurisdiction . where it exists. 
It may be added that if these acts are held 
to authorize the supreme court, by rule, to 
abrogate the restriction in the 11th section of 
the act of 1789, in any respect, it cannot be 
confined to the jurisdiction of courts of ad- 
miralty; for the act of 1842 gives the same 
power touching proceedings at common law 
and in equity, as in admiralty. If that con- 
struction is correct it enables the supreme 
court to repeal, by rule, all the restrictions 
contained in the act of 1789, on this subject, 
and to authorize common law actions against 
the inhabitants of any state, to be brought 
in any other district in the United States. 
In support of these views the counsel for 
the respondents cite the written opinion of 
Judge McLean, given in Chicago in 1860, in 

the case of v. Western Transportation 

Company, and not report-ed. The facts were 
substantially the same in that ease as in this, 
and he dismissed it for want of jurisdiction. 
His opinion, until reversed, is the law of this 
circuit and should be decisive of the ques- 
tion raised here. The opinion of Judge Wood- 
ruff, the orcuit judge of the Second circuit. 
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in the late case of Atkins v. Fiber Disinte- 
grating Company [Case No. G02], decided in 
Januaiy, 1871, and reversing the judgment 
of Judge Benedict, as reported in [Id. 600], 
takes the same view of the question. The 
opinions of Judges McLean and Woodruff em- 
body many of the views I have suggested, 
and very ably, I think, present the reasons 
and considerations pertinent to the subject, 
with the authorities. I am compelled to con- 
cur with the conclusions of those judges, and 
to hold that .the jurisdiction of the defend- 
ants in this case was not acquired by this 
court by the attachment The plea to the 
jurisdiction is sustained— the libel dismissed. 
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NEW ENGLAND MUT. MARINE INS. CO. 
V. DUNHAM. 

[3 Cliff. 332, 371.] 1 

Circuit Court, D. Llassachusetts. May Term, 
1871.2 

Marine Insuhasce— Damages from Colltsioh— 

Effect of Prior Recovery from Owser 

OF CoLLiDiKG Vessel. 

1. Where a vessel is insured, suffers loss and 
damage bv collision with another vessel, and 
recovers from the owners thereof upon the 
ground that such vessel was in fault and the 
cause of the disaster, the amount so recovered is 
no bar to a further recovery from the under- 
writers, if it can be shown that the amount re- 
covered in the collision suit is not equal to what 
it cost to repair the damages consequent upon 
the collision. 

2. If the insured acts with diligence and in 
good faith he mar pursue his remedy against the 
colliding vessel, and then, in his adjustment 
with his underwriters, he is obliged to account 
only for what he received from the owners of 
the vessel in fault. 

3. The owners of the injured vessel may pro- 
ceed and recover, and if they recover full satis- 
faction, or without suit accept satisfaction, such 
satisfaction is a discharge of all the parties lia- 
ble. 

4. In this ease the undem'riters are liable for 
the damage by contract and the vessel causing 
the injury, for a marine tort and the party in- 
jured may elect against which he will proceed. 

5. The well-settled rule in collision cases is, 
in the federal courts, that the damages assessed 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
a [Affirming Case No. 4,152.] 
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against the respondent shall be sufficient to re- 
store the insured vessel to the condition in whidi 
she was at the time the collision occurred, and 
that there shall not in insurance eases he any 
deduction for the new materials in place of the 
old. 

6. While the district court has Jurisdiction of 
marine insurance, it is not exclusive in conse- 
quence of sectioni 9 of the judiciary act [1 
Stat 761. 

[Appeal from the district court of the Unit- 
ed States for the district of Massaclmsetts.] 

On the 2d of March, 1863, the respondents 
contracted witli the lihellant [Thomas Dun- 
ham] as the owner of the barque, called the 
Aibina, to insure the barque against the 
perils of the sea, mentioned in the policy of 
insurance in the sum of ten thousand dol- 
lars for the term of one year, which term 
was subsequently extended by an indorse- 
ment on the policy to the lime of the ar- 
rival of the barque at her port of destina- 
tion. Damage from perils of the sea was 
suffered by the barque on a voyage or pass- 
age from Cardiff to New York, but the 
barque put into the port of London, where 
she was fully repaired; and the case shows 
that the whole expense incurred for the repairs 
has been adjusted and paid by the under- 
writers. Thoroughly repaired, the barque, 
on the 7th of March, 1864, sailed on the 
voyage from London to New Yort, and on 
the 13th of the same month she came in 
collision with the ship Donald McKay, by 
which she was so much damaged that it be- 
came necessary for her to put back to Lon- 
don, where she was again repaired at the 
cost, as alleged, of £5,564 13s. 2d., and, hav- 
ing been so repaired, she sailed for her port 
of destination and arrived there in safety. 
Before leaving London, the master of the 
barque filed a libel in the admiralty court 
there against the ship, claiming damages for 
the injuries received by the collision, and a 
cross-suit was brought in behalf of the ship 
against the barque for the same purpose, 
alleging that the fault which occasioned 
the collision was committed by those in 
charge of the barque. Both causes were 
heard at the same time, and the court ad- 
judged that the sole fault which occasioned 
the collision was committed by those in 
charge of the ship, and referred the cause 
to a registrar of the court to assess the dam- 
ages. He allowed the sum of £4,634 7s. 5d., 
rejecting in whole or in part some of the ex- 
penses incurred for the repairs. His report 
was accepted by the court, and a decree 
was entered accordingly, and the amount al- 
lowed was paid to the libeUant. After the 
barque arrived at her port of destination, 
the libellant caused an adjustment to be 
made, as of a partial loss, deducting from 
each item the sum allowed by the registrar, 
and, the respondents failing to pay the bal- 
ance claimed, the libellant filed the libel in 
this case to recover the balance so found, 
together with fees and expenses of counsel 



and witnesses in that suit, with interest 
and exchange, as set forth in the adjustment. 
Appended to the agreed statement of facts 
was the stipulation that the cause should 
be sent "to an assessor to ascertain the 
amount, if the court be of the opinion that 
the libellant was entitled to more than the 
amount allowed by the registrar. Hearing 
was had in the district court, and the court 
being of the opinion that a balance was due 
to the libellant beyond the sum allowed by 
the registrar, the parties appeared and modi- 
fied their agreement that the cause should 
in that state of the case be sent to an as- 
sessor. Instead of that, each party filed an 
adjustment, and they agreed that each ad- 
justment so filed should be treated and con- 
sidered as an alternative report of an as- 
sessor, each party to be at liberty to object 
to the adjustment of the other, and the case 
to be subject to appeal by either party. For 
reasons not explained, it seems that the li- 
bellant recovered in the foreign court much 
less than the full amount of the repairs, and 
expenses made and incurred in consequence 
of the collision, and in the adjustment pre- 
sented by the libellant he deducted the 
amount recovered and paid in the collision 
suit from the amount of the moneys ex- 
pended in making the repairs and discharg- 
ing the KS5)enses incurred in consequence of 
the collision, which left a balance to be paid 
by the insurers. He admitted that in ad- 
justing that balance so found, it was proper 
to make the computation by the rule ap- 
plicable in insurance adjustments, that is^ 
that one third new for old must be deducted, 
but he denied that that rule had any appli- 
cation in crediting the amount collected of 
the colliding vessel. On the contrary, he de- 
ducted the amount collected of the colliding 
vessel from the gross amount paid for the 
repairs, and the district court adopted Ms 
adjustment and entered a decree for the 
balance, amounting to $1,700.56 damages, 
and costs of suit [Case No. 4,152.] 

F. O. Loring, for libellant. 
Hutehins & Wheeler, for respondents and 
appellants. 

CLIFFORD, Circuit Justice. Amounts, it 
seems, were not in controversy, but the re- 
spondents differed widely from the libellant 
as to the correct rule of adjustment They 
insisted that the partial loss should be first 
adjusted between them as the underwriters 
and the libellant, deducting one third new 
for old, and that the libellant could recover 
nothing of them in this case, as the loss, 
when so adjusted, did not exceed the amount 
paid by the colliding vessel or her owners. 
Suppose that to be the correct mode of ad- 
justing the partial loss, then it is clear that 
the libel should have been dismissed, as the 
libellant was ^ully paid by the amount re- 
covered in the collision case; but the dis- 
trict judge adopted the rule of adjustment 
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presented hy the libellant, and entered a 
decree in Ms favor for tlie balance therein 
shown, and the respondents appealed to 
this court. Apart from the merits, when the 
cause came to be argued in this court, the 
respondents insisted that the district court 
had no jurisdiction of the cause of action 
set fo^th in the libel. Both parties were 
heard upon the question of jurisdiction as 
well as upon the merits, and the presiding 
justice entertaining doubts whether the dis- 
trict court, sitting in admiralty, had juris- 
diction of the case, it was ordered that the 
question should be reargued, and the par- 
ties were heard a second time upon the ques- 
tion, the circuit judge sitting with the pre- 
siding justice. Difficulties attending the so- 
lution of the question and the opinions of 
the judges being opposed, the question, was 
certified to the supreme court, where it was 
held that the contract of marine insurance 
is a maritime contract, and that libels of the 
kind exhibited in the record are properly 
cognizable in the district courts under the 
ninth section of the judiciary act, which 
provides that such courts shall have ex- 
clusive original cognizance of all civil causes 
of admiralty and maritime jurisdiction. In- 
surance Co. V. Dunham, 11 WaU. [78 U. S.] 
21. 

Judge Story decided in the same way In 
De liovio V. Boit [Case No, 3,776], and that 
decision had been followed once or twice in 
this circuit before the decision of the dis- 
trict court in this case. Hale v. Washlngxon. 
Ins. Co. [Id. 5,916]; Gloucester Ins. Co. v. 
Younger [Id. 5,487]. Jurisdiction in admi- 
ralty under the constitution and laws of con- 
gress must be determined, in a great measure, 
by a just reference to the laws of the states, 
and the usages of the courts prevailing in 
the states at the time when the constitution 
was adopted. Cunningham v. Hall [Id. 3,- 
481]. Conclusive evidence was exhibited in 
argument by the libellant in this case that 
the admiralty courts existing in the states 
before the constitution was adopted did ex- 
ercise jurisdiction over such controversies, 
and in view of that fact and of the fur- 
ther fact that the better opinion is that the 
contract of marine insurance is a maritime 
contract, the supreme court came to the con- 
clusion that jurisdiction in this case was 
properly assumed by the district court Such 
jurisdiction, of course, is not exclusive in 
the admiralty, as Sliitors, by virtue of the 
saving clause in the ninth section of the 
judiciary act, have the right of a common 
law remedy in all cases where the common 
law is competent to give it, and the com- 
mon law is as competent as the admiralty 
to give a remedy in such a case, as the suit 
must be in personam against the under- 
writers named in the policy. The Belfast, 7 
Wall. [74 tr. S.] 642; Leon v. Galceran, 11 
Wall. [78 U. S.] 190. Determined as the 
question of jurisdiction has been by the su- 
preme court, nothing remains open here but 



the single question as to the proper mode 
of adjustment Other questions on the mer- 
its might have been raised, but the record 
does not exhibit any exception as to the 
amount allowed save what appears in the 
objection of the respondents to the rule of 
adjustment adopted by the court Undoubt- 
edly in insurance adjustments where tim- 
bers or other materials are replaced by new, 
the vessel when repaired is, in general, con- 
sidered to be better than she was before 
the repaii-s were made, and the rule of ad- 
justment is that the assured must himself 
bear one third part of the expense of the 
labor and materials for the repairs, for the 
reason that new timbers and materials are 
substituted for the old, which are supposed 
to have been of less value. 1 Phil. Ins, 
(4th Ed.) 50; 2 Phil. Ins. 1431; Peele v. 
Merchants' Ins. Co. [Case No. 10,905] ; Brad- 
lie V. Insurance Co., 12 Pet. [37 U. S.] 399. 
Much discussion of that topic, however, is 
unnecessary, as the general rule is every- 
where acknowledged in the federal courts; 
but it is equally well settled that the rule 
in collision cases is that the damages as- 
sessed against the respondent shall be suf- 
ficient to restore the insured vessel to the 
condition in which she was at the time the 
collision occurred; that 'there shall not in In- 
surance cases be any deduction for the new 
materials furnished in the place of the old. 
The Baltimore, 8 Wall. [75 tJ. S.] 385; Wil- 
liamson V. Barrett, 13 How. [54 U. S.] 110; 
Sedgw. Dam. (4th Ed.) 541. Attempt was 
made in the court below to set up the decree 
in the foreign court as rendered in the col- 
lision case, and the payment of the amount 
recovered as a bar to any further claun by 
the libellant upon the respondents for any 
damages, costs, or expenses occasioned by 
the collision; but that defence is not urged 
in this court, as it clearly could not be with 
any hope that it would be' successful. Judg- 
ments and decrees bind parties and privies, 
but it is clear that the decree in the foreign 
court was res inter alios, and that it cannot 
have any effect here except as evidence to 
show the amount recovered by the libellant 
in that proceeding, Murray v. Lovejoy [Case 
No. 9,963]; Id., 3 Wall. [70 U. S.] 17. Where 
a party receives damage, and several are 
responsible for the injury, the plaintiff is 
entitled to but one satisfaction, and if he 
proceeds against one, and recovers judgment, 
and the same is fully satisfied, or if he 
without suit accepts satisfaction of one of 
those liable for the injury, no doubt is en- 
tertained that such satisfaction discharges 
all the other parties. Grant that, still it 
is clear that that rule has no application in 
the case before the court, as the respondents 
are liable in contract as set forth in the 
policy of insurance, and the ownei-s of the 
colliding vessel were liable as wrong-doers 
for a marine tort Randal v, Cockran, 1 
Yes, Sr. 98; Yates v. Whyte, 4 Bing. N. C. 
272; White v. Dobinson, 14 Sim. 273. 
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Full satisfaction, tiiough received from a 
wrong-doer as in this case, ■would doubt- 
less operate as a discharge of the claim upon 
the underwriters; but it is equally certain 
that nothing short of a full satisfaction 
would have that effect in the absence of 
fraud or proof of collusion or negligence. 
Atlantic Ins. Co. v. Storrow, 5 Paige, 285. 
Persons insured are at liberty in such a case 
to sue the wrong-doer first, or they may 
xdaim compensation from the underwriters, 
and leave them to their remedy against the 
wrong-doer, which must be prosecuted in 
the name of the injured party. When the 
underwriters pay the loss they are subro- 
gated to all the rights of the insured, but 
until they do make satisfaction they have 
no claim on any such wrong-doers. They 
have a right to expect that the insured will 
flct with due diligence and in good faith, 
* but they cannot be regarded as subrogated 
to the rights of the insured until they have 
made such satisfaction. Prior to such satis- 
faction being made by the underwxiters, the 
Insured may, if he sees fit, pursue his rem- 
edy against the wrong-doer, and of the acts 
with due diligence and in good faith, he is 
only obliged to account in his adjustment 
with the underwriters for what he receives 
from the wrong-doer. Such is the settled 
law in cases of fire insurance, and the same 
rule, in the opinion of the court, must be 
applied in marine insurance in cases where 
the suit against the wrong-doers is prose- 
cuted by the insured. "Where property in 
the city of New York, which was insured, 
was destroyed by order of the mayor and 
aldermen to prevent the spreading of the 
fire, and the assured afterwards obtained an 
assessment of his damages for the destruc- 
tion of his property, by a jury in conformity 
to the law of the state, it was held by the 
chancellor that such assessment was not 
evidence, as between the assured and the 
underwriters, of the amount of the loss, and ■ 
that the assured was entitled to recover of 
the insurers the whole amount of his loss 
in consequence of the fire, after deducting 
therefrom the net proceeds of what had 
been recovered from the corporation of the 
city, provided such balance did not exceed 
the sum for which the insurers were liable 
under the policy. Pentz v. Aetna Fire Ins. 
Co., 9 Paige, 569. 

Apply that rule to the ease before the 
court, and it is clear that the decree of the 
district court was correct, and for the rea- 
sons assigned by the district judge. He 
adopted the adjustment presented by the 
libellant, by which it appears that the 
amount paid by the owners of the colliding 
vessel was deducted from the whole ex- 
penses of the repairs, and that two thirds 
of the balance, that is, deducting one third 
new for old, were claimed of the under- 
writers. Certain other topics are discussed i 
in the brief of the respondents, but it is not I 
necessary to enter that field of discussion, 



as there are no exceptions raising any such 
questions. 
Decree affirmed with costs. 

[NOTE. In the case of the Equitable Safe- 
ty Insurance Company, respondents and appel- 
lants, against Thomas Dunham, libelant, the 
circuit court of the United States for the district 
of Massachusetts, at the cMay term, 1871, per 
Clifford, Circuit Justice, and Shepley, Circuit 
Judge, affirmed the decree of the district court, 
the following opinion (3 ClifE. 371) being deliv- 
ered:] 

CLIFFORD, Circuit Justice. Appeal in ad- 
miralty from a decree of the district court in a 
cause of contract. Like the case New England 
Mut. Mar. Ins. Co. v. Dunham [supra], the 
matters in controversy were submitted to tiie 
court upon an agreed statement of facts. Ref- 
erence to the record will show that all the 
questions involved in the pleadings are the same 
as those just decided in the other case, and the 
evidence adduced is also the same, so that the 
decision in that case controls the rights of the 
parties in this case. Decree affirmed with costs. 



NEW ENGLAND MUT. MARINE INS. CO. 
(HAWBS v.). See Case No. 6,241. 

NEW ENGLAND MUT. MARINE INS. CO. 
(HEARN v.). See Cases Nos. 6,301 and 6,- 
302. 
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NEW ENGLAND SCREW CO. v. BLIVEN 
et al. 

[3 Blatchf. 240.] i 

Curcuit Court, S. D. New York. Nov., 1854. 

Removal of Causes — ^Effect upon Attachme^jt 

Issued by State Coukt — Attachment by Okig- 

iNAL Phocess— JEffeot of State Statutes 

1. To an action hr-ought by A,, to recover for 
goods sold, B. pleaded that, before the bringing 
of the action, B. had sued A. in a state court 
of New York, to recover money, and, in tliat 
suit, had attached, under the state law, the debt 
sued for by A.; that A. had removed into tliis 
court the suit in the state court; that it was 
still pending; and that the attachment still held 
the debt: Edd, on demurrer to the plea, that it 
was bad. * 

2. Where a suit in a state court is removed by 
a defendant into this coiut, under the 12th sec- 
tion of the act of September 24, 1789 (1 Stat. 
79), no attachment of the property of the de- 
fendant by the state court can hold that proper- 
ty, after the removal of the suit into this court, 
unless such attachment was the original process 
in the suit in the state court. 

[Cited in Rigg v. Parsons, 29 W. Va. 526, 2 
S. E. 83.1 

3. Where the suit in the state court is com- 
menced by summons, and the attachment is sub- 
sequently issued by it, as a separate process, 
such attachment is not* an attachment by origi- 
nal process, within said 12th section, so as to 
hold the property attached, after the removal 
of the suit into this court. 

[Cited contra in Barney v. Globe Bank, Case 

No. 1.031.] 
[See Act March 3, 1875 (18 Stat. 471, § 4).] 



1 [Reported by Samuel Blatehford, Esq., and 
here reprinted by permission.] 
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4. State statutes are rules of decision in the 
courts of the United States, when they pre- 
scribe a law governing the right or title in litiga- 
tion, but are not allowed to interfere with the 
processes or modes of procedure of the tribunals 
of the United States. 

This was an aetion of assumpsit, brought 
by the plaintiffs, a*Rbode Island manufactur- 
ing corporation, to recover for goods sold to 
the defendants [Charles Bliven and Edward 
B. Mead] to the amount of ?5,000. The de- 
fendants interposed a special plea to the 
declaration, aTerring that, at the time of the 
making of the several promises in the dec- 
laration mentioned, an act had been passed, 
and was in force, in the state of New York, 
which authorized a party bringing an action 
for the recovery of money against a foreign 
corporation, to attach the property of such 
corporation, as a security for the satisfaction 
of such 3'udgment as the plaintiff might re- 
cover therein; and that, before this action 
was instituted, the defendants had brought 
an action, in the supreme court of New 
York, against the plaintiffs, for the recovery 
of $4,966 50, and, in that aetion, had caused' 
the debt sued for by the plaintiffs by the 
present action in this court, to be attached 
by the sheriff of New York, pursuant to 
the laws of the state of New York, whereby 
all sums of money owing by the present 
defendants to the plaintiffs were attached 
and held as a security for the satisfaction 
of such judgment as the attaching suitors, 
these defendants, might recover against these 
plamtiffs. The plea further averred, that, 
thereafter, the plaintiffs caused the said ac- 
tion in the supreme court of New York, to 
be removed into this court for trial, and said 
supreme court caused an order to be made 
that such court would not proceed further 
in the said cause; that the suit so instituted 
in said supreme court was still pending in 
this court and undetermined; and that the 
attachment issued therein still held the debt 
so attached, to answer the final judgment 
therein. To this plea the plaintiffs demurred 
generally, and the defendants 3*oined in de- 
murrer. 

[For prior litigation between the same 
parties, see Case No. 1,550.] 

Edwin "W. Stoughton, for plaintiffs. 
George William Wright, for defendants. 

BBTTS, District Judge. It appears to us 
that there are some difficulties in the way 
of maintaining this plea as a bar to the 
action, either by way of abatement or in 
chief, which were not mentioned on the 
argument 

The act of the state of New York, under 
which the attachment pleaded was taken out, 
is one directed to the practice and proceed- 
ings of the local courts, and, -in that charac- 
ter, in no way controls the aetion of a court 
of the United States. State statutes are rules 
of decision in the courts of the United States, 



when they prescribe a law governing the 
right or title in litigation, but are not allowed 
to interfere with the processes or modes of 
procedure of the tribunals of the United 
States. Duncan v. Darst, 1 How. [42 U. S.] 
305, 306; Titus v. Hobart [Case No. 14,063]; 
Waymanv. Southard, 10 Wheat. [23 U. S.] 1; 
The Orleans v. Phoebus, 11 Pet [36 U. S.] 
175, 184; Thompson v. Phillips [Case No. 13,- 
974], The argument of the plea, therefore, 
if well founded, that the process of attach- 
ment set up therein would operate, under the 
state law, as a withdrawal or extinguish- 
ment of the cause of action upon which the 
plaintiffs are prosecuting, would not avail 
to that purpose here. 

The plea does not aver that an indebted- 
ness of these plaintiffs to these defendants 
existed and was the subject of attachment 
under the state process, when the attach- 
ment issued and was served, nor that the 
attachment was part of the original process 
by which the suit in the state court "was 
commenced. This court cannot judicially in- 
fer a summary jurisdiction of that character 
in a local magistrate, or take notice of any 
provisions of the state law conferring it, 
which are not set foith in the plea. A re- 
hearsal in the plea, to the effect that the 
service of the attachment divested the cor- 
poration of the right to prosecute for the 
debt claimed in the " declaration, cannot be 
received by this court as tantamount to an 
averment that the statute, in a case so cir- 
cumstanced, gave to the defendants such 
title to the debt or such power over it, or 
such lien upon it, as excluded or suspended 
the authority of the plaintiffs to seek its 
enforcement in their own name and right. 
It is not to be presumed that an enactment 
seemingly repugnant to general principles 
of right and equity in respect to private 
property, has been adopted by any legisla- 
ture; and, if the defendants desire to avail 
themselves of an authority of that character 
over debts alleged to be owing by them, 
it devolves upon them to point out distinctly 
the appointment of law which confers it 
upon them. 

We think these are substantive defects 
in the plea, whether it be regarded as in 
abatement or in bar. But the essential vice 
of the plea is, that it seeks to exclude the 
plaintiffs, in the maintenance of their rights, 
from the benefit of a cross action, and to 
restrict them to a defence to the suit insti- 
tuted against them. We are referred to no 
case in which a defendant has been allowed 
to defeat an action at law against him by 
pleading the existence of a pending suit 
brought by himself against his adversary. 
The plea of a former action pending, in 
abatement or in bar, is given in the books, 
only in case the same party institutes double 
actions for the same subject matter in the 
same court. Bac. Abr. tit "Pleas & Plead- 
ings," M. If the attachment process was 
first in order of time, as between these 
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actions, then the present suit is no more 
than a cross action on the part of these 
plaintiffs. That another suit is pendmg for 
the same cause of action in a different court, 
cannot be pleaded in bar or in abatement 
(Bowne y. Joy, 9 Johns. 221), and it makes 
no difference whether both suits are in the 
same jurisdiction, or whether one is in a court 
of the United States and the other in a state 
court (Walsh v. Durkin, 12 Johns. 99). Even 
a plea of a former recovery cannot be sup- 
ported, unless it be also averred that satis- 
faction has been had of the cause of action. 
Perkins v. Parker, 1 Mass. 117. A plea in 
bar or in abatement is bad, in either case, 
upon demurrer. 

It is not unimportant to obsei*ve further, 
that the plahitiffs in this case, being a cor- 
poration of Rhode Island, sued in the su- 
preme court of this state by citizens of this 
state, removed the cause into this court, 
under the 12th section of the judiciary act 
of September 24th, 17S9. That section pro- 
vides that, on the removal of a cause in that 
manner from a state court to a court of the 
United States, "any attachment of the goods 
or estate of the defendant by the original 
process, shall hold the goods or estate so 
attached, to answer the final judgment, in 
the same manner as, by the laws of such 
state, they would have been holden to an- 
swer final judgment, had it been rendered 
by the court in which the suit commenced." 
1 Stat 79, 80. The plea shows that the ac- 
tion against the corporation was commenced 
by summons, and that the warrant of at- 
tachment was a separate process, subse- 
quentiy obtained, under the mandate of a 
judge of the supreme court, in the manner 
prescribed by the state statute. That statute 
is held by the state court to require an action 
against a foreign corporation to be actually 
pending, commenced by summons, before 
a court or a judge is authorized to issue a 
warrant of attachment Fisher v. Curtis, 2 
Sandf. 660. Therefore, the attachment can- 
not be the original process which is to carry 
with it a lien upon the estate attached, on 
the removal of the cause into this court; 
and the defendants can claim no advantage 
or priority under the attachment, in this 
tribunal, in this case, if it might, under any 
circumstances, abate or bar the cross action 
of the plaintiffs. 

Judgment is, therefore, ordered for the 
plaintiffs upon the demurrer, with leave to 
the defendants to plead over upon the usual 
terms. 

[NOTE. The defendants subsequentiy went 
to trial upon the general issue. There was 
judgment in favor of the plaintiffs. Case No. 
10,157. This was affirmed upon appeal to the 
supreme court 23 How. (64 U. S.) 433.] 



NEW ENGLAND SCREW CO. (BLn^EN v.). 
See Case No. 1,550. 



Case No. 10,157. 

NEW ENGLAND SCREW CO. v. BLIVEN 
et al. 

BLIVEN et al. v. NEW ENGLAND SCREW 
CO. 

[4 Blatchf. 97; i 38 Hunt Mer. Mag. 582.] 

Circuit Court, S. D. New Tork. Sept 23, 1857.2 

Sale— Usage of Trade— Breach op Contract in 
NOT Filling Orders. 

A customer, who has dealt with his vendor in 
conformity with a usage known to the customer, 
in regard to filling orders for goods, must if 
he sues for a breach of contract by the vendor in 
not filling orders, estabhsh a right superior to 
that arising out of such usage, or else he cannot 
recover, provided he has been treated fairly, in 
conformity with su^ usage. 

The first of these suits [the New England 
Screw Company against Charles Bliven and 
Edward B. Mead] was an action to recover 
a balance due to the plaintiffs for screws 
delivered to the defendants. [See Case No. 
10,156.] The second [Charles Bliven and 
Edward B. Mead against the New England 
Screw Company] was an action to recover 
damages for an alleged breach of contract 
in not filling orders for screws. On the 
trials, verdicts were taken for the plaintiffs 
severally, subject to the opinion of the court, 
ui)on cases to be made. 

Edwin W. Stoughton, for the company. 

George William Wright for Bliven and 
Mead. 

NELSON, Circuit Justice. On looking into 
the facts, I am satisfied that the plaintiffs in 
the first suit are entitied to a judgment for 
$1,990,01, with interest from September 27th, 
1853. 

The evidence in the second suit is full to 
show the usage of the company in filling the 
orders of their customers, and that it was 
known to these parties; and, also, that their 
dealings with the company from its com- 
mencement had been in conformity with it 
The usage was, on receiving orders from 
their customers, to file them away and fill 
them up in turn, in proportion to other orders 
on hand at the same time to filled up. The 
company had from five to six himdred cus- 
tomers, with standing orders, to be filled as 
fast as practicable, or as the capacity to man- 
ufacture screws would permit For some 
time, the gimlet or sharp-pointed screws, as 
they were called, were manufactured at no 
other establishment, and the demand for the 
article seems to have been very great For 
aught that appears in the case, the parties 
here were dealt with upon the same footing 
as other customers of the company. Many of 
the orders were not filled ui six months or a 
year, and some never in full. The course of 
the usage necessarily left the apportionment 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
s {Affirmed in 23 How. (64 U. S.) 420, 433.] 
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of the screws, as manufactured, upon the 
orders on hand, to the discretion of the com- 
pany. But, if otherwise, it would be an end- 
less undertaking to ascertain, with any de- 
gree of certainty, whether the apportionment 
had been pro rata, in the filling up of some 
five or six hundred orders; and, without such 
an inquiry, it would be impossible to as- 
certain whether injustice was done to these 
parties or not. 

An effort has been made to take the order 
^Iven on the loth of October, 1852, out of 
the usage, on the ground that it was accept- 
ed absolutely, to be filled on the 15th of 
March, and the 15th of April following. But, 
on looking into the evidence on the subject, 
and the circumstances under which the order 
was given and accepted, 'I am satisfied that 
it forms no exception to the general usage, 
and was accepted subject to it. 

These parties seem to have been fairly 
dealt with, the same as all other customers, 
and, unless they can establish some right 
superior to that arising out of the usage, in 
filling their orders, they have no wdDL-founded 
ground of complaint No such right has, in 
my judgment, been established, and I am, 
therefore, satisfied that judgment should be 
rendered in favor of the company, in the sec- 
ond suit- 

This decision was afiEirmed by the supreme 
court on writ of error. 23 How. [64 U. S.] 420, 
433. 

Case No. 10,158. 

NEW ENGLAND SCREW CO. v. SLOAN. 

■ [1 MacA. Pat. Cas. 210,] 

Circuit Court, District of Columbia. April, 
1853. 

Patent Interferences — Presumptions from 
Failure to Prokdoe Witnesses— Reduc- 
tion TO Pbactice— Laches. 
[1. Failure to produce as witnesses several 
workmen who were in the inventor's shop at a 
time (long previous to his application) when, it 
is claimed, a machine embodying the invention 
was put in actual use, should not raise an un- 
favorable presumption, since by publicity the 
inventor might have deprived himself of the 
benefits of the invention.] 

[2. It is not necessary that the first inventor 
should have constructed and used a practical 
macliine, even though a subsequent inventor has 
done so; and he need not show that he has re- 
duced the invention to practice, otherwise than 
by filing his specifications and furnishing draw- 
ings and a model, as required by the statute.] 

[3. One who made an invention in 1846, and 
did not file his application until 1851, but who in 
the meantime was making efforts to perfect his 
machine, Iield entitled to a patent, as against an- 
other who invented the same thing in 1849, and 
applied for a patent in 1852.] 

[This was an appeal by the New England 
Screw Company, assignee of Cullen Whipple, 
from a decision of the commissioner of pat- 
ents, in an interference proceeding, awarding 
priority to Thomas J. Sloan in respect to an 
invention of a machine for forming the point 
on screw blanks.] 



Watson & Eenwick, for appellant 
Chas. M. Keller, for appellee. 

MORSELL, Chrcuit Judge. Cullen Whipple, 
after giving a description in his specification 
of the construction and operation of his im- 
provement, and referring to the drawings as 
making a part of the specification, says: 
•'What I claim as my invention, and desire to 
secure by lettei-s-patent, is the mode of point- 
ing the blank in the threading machine by 
a separate tool or cutter, thereby pointing 
the blank and cutting the thread with separ 
rate tools or cutters, and finishing a pointed, 
screw from the blank at one operation, sub- 
stantially as described." This application 
bears date the 20th of April, 1852. Thomas 
J. Sloan, in his specification, which describes 
his invention fully, says: "What I do claim 
as my invention is combining in an organized 
machine a cutter and its appendages, operated 
substantially as specified, for forming the 
point on screw-blanks, as specified, with the 
chaser or cutter, which cuts the thread over 
the blank and pointed part thereof down to 
the point, substantially as specified." This 
application appears to bear date on the 22d 
day of December, 1851 (afterwards patent No. 
9688, April 26th, 1853). 

From the descriptions and daims the speci- 
fications appear to be substantially for the 
same invention. On notice being given of 
the interference, the respective parties, under 
the rules of the patent office, had the dep- 
ositions of their witnesses duly taken and 
sent to the commisioner of patents, who ap- 
pointed the 17th day of June, 1852, for the 
trial of the issue between the said parties; 
and upon the hearing thereof, and on con- 
sideration of the testimony adduced, priority of 
invention was decided in favor of Thomas J. 
Sloan; from which decision said Cullen Whip- 
ple appealed, and filed his reasons of appeal: 
First Because it appears from the testimony 
of Sloan's own witness that he never suc- 
ceeded in making a practically useful machine, 
with a pointing and chasing or threading 
cutter combined. Second. Because it is not 
In proof that he ever succeeded in applying 
a pointing cutter, so as even to point a 
single screw-blank; or, in other words, he 
never succeeded in producing a madtiine 
which combined the functions of pointing and 
chasing or threading the blank. Third. Be- 
cause the testimony was too vague and in- 
definite and contradictory to be received as 
evidence to prove said facts, while experts, 
who had a knowledge of the facts, might and 
ought to have been called upon to testify. 
Fourth. That as to the character and con- 
struction of the machines, the machines them- 
selves are the best evidence, and ought to 
have been produced, or their absence satis- 
factorily accounted for, and that the parol 
evidence was inadmissible. I do not think 
this principle correct on the issue then trying 
between the parties. Fifth. Because there is 
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no legal evidence sufficient to prove that 
Sloan ever made the invention— the subject- 
matter in dispute. Sixth. Because the fact 
that Sloan patented, at various Hmes between 
the years 1S46 and 1832, the several improve- 
ments in screw machinery which he had so 
far perfected as to deem worthy of a patent, 
proves that he deemed the attempt to com- 
bine the pointer and chaser an abortion until 
after Whipple demonstrated its practicability. 
Seventh. Because it is proven that Whipple 
made the said invention in April, 1849; and 
as soon thereafter as time and opportunity 
would permit, viz., in December, 1851, he 
completed a machine embodying said inven- 
tion, which worked successfully and satis- 
factorily in the opinion of the most compe- 
tent experts, and has continued so to work, 
as those experts testify. Eighth. Because, 
although it is fully in proof that in December, 
1851, Whipple had applied his invention and 
reduced it to practice, and put it in full opera- 
tion, no machme has been produced on the 
part of Sloan of a date prior to December, 
1851, efEecting the same or similar result, nor 
has the deficiency been supplied by any oral 
proof that such ever did exist. 

The report briefly states the substance of 
the evidence on the part of Sloan and Whip- 
ple. That which is stated in the deposition 
of Leggett, on the part of Sloan, seems to be 
principally relied on by the commissioner as 
the proof to sustain his decision in favor of 
Sloan as the first inventor, jSxing his inven- 
tion in the year 1846, whilst that of Whipple 
is not shown by his proofs to be earlier than 
the year 1849 (July). In his answer to the 
reasons of appeal the commissioner says: 
"The law does not regard Mm as the inventor 
who first constructs a machine and puts it 
into succesful operation, but awards the in- 
vention to him who reasonably sets forth or 
exhibits his invention, even though it be not 
so shown or constructed as to be in opera- 
tion." With respect to the evidence, he says 
that it does not show that Sloan did not put 
the invention into successful operation. On 
the conti-ary, it shows that he reduced the in- 
vention to practice in 184T, and at that time 
had in operation about thirteen machines, 
which were continued in use for about three 
months, &c. The objection on the part of 
Whipple that the invention did not belong to 
Sloan because he did not produce some other 
and stronger evidence than that which has 
been placed before the office, was not suffi- 
cient, because various circumstances may 
have operated against his doing so, which 
ought not to be assumed as reasons against 
his claim. It is in proof that his pecuniary 
condition was one of embarrassment, which 
Is a very good reason why he did not con- 
tinue his machines in operation. Then the 
machines, though successful, had certain diffi- 
culties in the way of feeding when both 
cutters were used; they also needed changes 
in the feeding part, &c. The commissioner 
further says, with respect to Sloan's not ap- 
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plying for and obtaining a patent upon this 
invention as early as 1^6 or 1847, when he . 
was obtaining patents upon other improve- 
mejQts in machines for making screws, that 
this should not be urged against him. Many 
reasons might have operated, such as pecuni- 
ary embarrassmoit, &c. The liberal con- 
struction applied to Whipple's circumstances 
by his cotmsel in his seventh reason of ap- 
peal, if extended to Sloan's circumstances, 
will greatly lessen the force of the arguments 
made against Sloan. In that seventh reason 
it is admitted that Whipple let his invention 
sleep from 1849 to 1831. Why should not 
Whipple, then, be obliged to show stronger 
testimony in his behalf on this point as well 
as Sloan? According to notice previously 
given of the time and place of hearing. before 
me, the parties by their counsel appeared, 
and an examiner from the patent' office, who 
laid before me all the original papers and evi- 
dence in the case, together with the grounds of 
the commissioner's decision, set forth in writ- 
ing, touching the points involved by the rea- 
sons of appeal. The said parties were allowed 
to file their arguments in writing, according 
to the established rules. The argument for 
the appellee was not filed witliin the time 
limited, and was for that reason objected to. 
But upon being satisfied of the reasonable- 
ness of the excuse for failing to do so, the 
objection is overruled and the argument re- 
ceived. As before stated, the two inventions 
for which patents are tlaimed are the same 
substantially, and it is admitted that both 
are patentable inventions. The question to 
be decided is that of priority of invention, 
and that will depend upon fhe evidence. 
Cullen Whipple*s witnesses prove that about 
July, 1849, the invention alluded to in his 
specification was described to Thomas P. 
Hunt and to Mr. Packard in March or April, 
1849. It was shown upon a slate, and the 
machine itself was erected and perfected in 
December, 1831. The question is whether he 
or Thomas J. Sloan is the first inventor, as 
above mentioned. 
(A resumS of the testimony follows.) 
What effect, then, ought to be given to the 
aforegoing teStim.ony? If Leggett is worthy 
of credit, it wiU be difficult to resist the con- 
clusion that Sloan was the first inventor of 
the improvement which is the subject of con- 
troversy. He proves that in the year 1846 
he had a knowledge thereof, derived from 
Sloan, which he states very clearly and dis- 
tinctly as follows: He invented a machine 
for pointing and threading wood-screws, 
which he describes to be "a combination of 
the "two functions of pointing and threading 
with the same machine." The blank was re- 
duced to a point and the thread cut by sepa- 
rate cutters. The model marked "Exhibit A," 
shown to him, represents the said invention; 
and this was in the month of June or Jiily, 
1847. The machines worked successfully. The 
weight of this testimony is supposed to be 
destroyed, first, because the witness himself 
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declares that lie had but little acoLtiaint- 
ance with machinery, and that he could not 
go into technicalities, &c.; but he also says 
that at the time he received the communica- 
tion from Sloan he had, then, three or four 
years' acquaintance with machinery. I sup- 
pose counsel means that the witness had ac- 
quired this information after he first went 
to live with Sloan, which was in the year 
lb'43; and further, that as there were a num- 
ber of workmen in the shop of Sloan at this 
time who were acquainted with, machineiy, 
and none of whom were called as witnesses, 
or any reason for not doing it furnished, the 
law would raise an unfavorable presumption 
against him. If this had happened in an 
ordinary case the argument, perhaps, might 
have been more - correct; but this is a ease 
where, by publicity, the party might have de- 
prived himself of the ben^t he was seeking 
as the fii-st inventor; and though the witness 
was no expert, his knowledge and memory 
might be sufficient to enable him truly to 
relate the facts on the subject which he had 
heard and seen. Nest, as to the contradic- 
tions and inconsistencies in the testimony, 
there are such apparently, it is true, but it 
does not appear that they proceeded from cor- 
rupt motives. The presumption is that a 
witness on oath testifies honestly, until the 
contrary is shown. These circumstances may 
lessen, but not entirely destroy, his testi- 
mony—the rule of law being that where a 
witness stands whc&ly unimpeached by any 
extrinsic circumstances, credit ought to be 
given to his testimony, unless it be so gross- 
ly improbable as to show that he is not to 
be trusted. His testimony, too, is corroborat- 
ed in several material parts from other som*- 
ces. As to the fact of Sloan being an inven- 
tor of the improvement, it appears from his 
specification filed in 1851; and as to the 
principles being practicable, this is clear from 
successful experiments which have been made 
with machines subsequently used, embodying 
in substance the same principle. The wit- 
ness Parfitt also corroborates him in several 
material parts. As to the last ground of 
argument on the subject of reducing the 
principle of the invention "to a practical or 
useful result, I think the rule as laid down 
by Judge Oranch may be considered as cor- 
rect: "That where the invention is not of a 
mere philosophical speculation, abstraction, or 
theory, but of something eoi-poreal— something 
to be manufactured— the applicant need not 
show that he has reduced his invention to 
practice otherwise than by filing his specifi- 
cation and furnishing drawings and a model, 
as required by the statute, where the nature 
of the case admits Of drawings or of a repre- 
sentation by model." In this case Sloan ap- 
pears to have been making efforts to perfect 
his machine, and as yet I do not think he can 
be said to have forfeited his right by laches. 
I think, therefore, and do so decide, that 
Cullen Whipple is not the original first in- 
ventor of the said improvement, but that 



Thomas J. Sloan is, and that the decision of 
the commissioner of patents ought to be, and 
is hereby, approved. 
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Ex parte NEWHALL. 

[2 Story, 360; i 5 Law Rep. 306.] 

Circuit Court, D. Massachusetts. May Term, 
1842. 

Bankruptcy— What Passes to Assignee bt De- 
cree — Equities of Third Persons. 

1. All the property and rights of property of 
the bankrupt^ at the time of the decree of bank- 
ruptcy, pass to the assignee to be distributed 
amongst the creditors, with the other assets of 
the bankrupt 

[Cited in Beardslee v. Beaupre, 44 Minn. 4,. 
46 N. W. 137; Fisher v. Carrier, 7 Mete. 
(48 Mass.) 427. Cited in brief in Tichenor 
v.-ADen, 13 Grat. 28.] 

2. Property, which comes to a person seek- 
ing the benefit of the bankrupt act, by descent,, 
or as distributee, in the intermediate time be- 
tween his filing his petition and his being de- 
clared a bankrupt passes to the assignee as a 
part of the assets of the bankrupt. 

3. The assignee takes the property and rights 
of property of the bankrupt, subject to all such 
rights and equities of third persons as are at- 
tached to it in the hands of the bankrupt. 

rCited in brief in Kelly v. Scott, 49 N. T. 597. 
Cited in Kirk v. Roberts (CalJ 31 Pac. 622; 
Rowe V, Page, 54 N. H. 195.] 

4. Where the bankrupt, after filing his peti- 
tion, and before a decree of bankruptcy, became 
entitled to certain property, as heir to his moth- 
er, to whom, when aJive, he was indebted; it 
was held, that the assignee of the bankrupt was 
only entitled to the bankrupt's moiety or dis- 
tributive share, after deducting therefrom his- 
debt to the estate. 

This case came before the district court up- 
on a petition by the assignee of the bank- 
rupt, setting forth, that Brown, the bankrupt^, 
on the 2d February last, filed his petition to 
be decreed a bankrupt, and on the 3d May 
thereafter, was duly decreed a bankrupt. On 
the 20th February, Mary Brown, a widow, the 
mother of the banki-upt, died intestate, and 
Charles Brown was duly appointed adminis- 
trator of her estate. That said aiary, at the 
time of her death, was seized and possessed of 
certain goods and estate to the value of about 
four thousand dollars, and the said Charles, 
and the bankrupt, were the sole heirs. 
Wherefore, the assignee prayed, that the 
bankrupt be directed to file a supplemental 
schedule to his petition in bankniptcy, and 
therein to enumerate and set forth one half 
of the net proceeds of his mother's estate, 
now in the hands of the said administrator; 
so that the same may be applied to the pay- 

1 [Reported by William W. Story, Esq.] 
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ment of Ws just debts, according to the stat- 
ute of the United Stotes, in that behalf made 
and provided. It appeared, upon an agreed 
statement of facts, that the matters of fact 
set forth in the petition, were true, and also, 
that the bankrupt was indebted to Mary 
Brown during her lifetime, to the amount of 
$1200. Upon these facts, the following points 
were raised by the respective parties, name- 
ly: (1) The administrator contended, that he 
must retain in his hands the amount due from 
the bankrupt to the intestate's estate, and 
that he ought not to pay either to the bank- 
rupt, or to the assignee, any thing more than 
the balance of the bankrupt's share of the 
estate of Mary Brown. (2) The assignee con- 
tended, that the whole share of the bankrupt 
in the said estate, witiiout deducting the sum 
due by him to said deceased, should be added 
to the assets of the petitioner set forth in his 
schedule B. (3) The bankrupt contended, 
that the whole of his share in the estate be- 
longed to himself, and that the administrator 
could not retain, on account of the claim of 
the «aid Mary Brown, any more than the pro 
rata dividend, which might be hereafter de- 
clared out of his assets. Upon the hearing 
in the district court, it was ordered, that two 
questions be adjourned into this court: First, 
whether upon the accompanying statement of 
facts, the share in the property of Mary 
Brown, descended to the said George Brown, 
as one of her heirs at law, belongs to the said 
assignee, for the benefit of the creditors of 
the said bankrupt, or to said George, > the 
bankrupt, for his own use and benefit? Sec- 
ond. Whether, if the said share belongs to the 
said assignee, the said administrator is enti- 
tled to set off against the claim of the as- 
signee, the amount of the debt due from the 
bankrupt to the estate of the said Mary 
Brown? 

John G. King, Jr., for assignee. 

R. Rantoul and F. Dexter, for bankrupt 

STORY, Circuit Justice. There are two 
questions adjourned into this court for con- 
sideration. The first, in efCect, is, whether 
property, which comes to a person seeking the 
benefit of the bankrupt act, by descent, or as 
distributee, in the intermediate time between 
his filing his petition and his being declared 
a bankrupt by the decree of the district court, 
passes to the assignee as a part of the assets 
of the bankrupt, or belongs to the bankrupt 
himself. My opinion is, that it passes to the 
assignee as a part of the assets of the bank- 
rupt. The third section of the bankrupt act 
of 1841, & 9 [5 Stat. 442], declares, that all 
property and rights of property of every 
bankrupt, who shall, by a decree of the prop- 
er court, be declared a bankrupt within the 
act^ shaU by mere operation of law, ipso fac- 
to, from the time of such decree, be deemed 
to be devested out of the bankrupt, and the 
sanje shall be vested by force of the same de- 
cree in such assignee, as from time to time 
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shall be appokited by the proper court for 
this purpose. It seems to me that the nat- 
ural, and even necessary interpretation of 
this clause is, that all the property, and rights 
of property of the bankrupt, at the time of 
the decree, are intended to be passed to the 
assignee. It is true, that the decree will also 
by relation cover all the property, which he 
had at the time of filing. the petition, and at 
all Intermediate times, to effect the manifest 
purposes of the act. But this is rather a con- 
clusion, dedueible from the general provisions 
and objects of the whole act, than a positive 
provision. It results by necessary implica- 
tion in order to effectuate the obvious pur- 
poses of the act, and to prevent what other- 
wise would or might be irremediable mis- 
chiefs. But the language of the third section 
speaks in direct terms of property and rights 
of property in the bankrupt, at the time of 
the decree, as being devested out of him by 
the decree, and vested in the assignee. In 
the present case, there can be no doubt, that, 
by Mrs. Brown's death, hi February, 1842, 
the distributive share of the bankrupt in her 
estate, was property or rights of property 
vested hi the bankrupt. It, therefore, falls 
directiy under the category of the act. I 
take the plahi distinction, running throughout 
the act, to be, that it is not intended to touch 
any property or rights of property, which 
may be acquired by a descent to him after 
the decree in bankruptcy, by which he has 
been decreed to be a bankrupt; but that it 
covers all his property, acquired by or de- 
scended to him, or belonging to him, before 
the decree. The English statutes of bank- 
ruptcy go further, and vest in the assignee 
all the property of the bankrupt, which comes 
to him by descent^ distribution, or otherwise, 
before the discharge is granted. But this 
doctrine stands only upon the positive lan- 
guage of those statutes, and not upon any 
general principles of law, applicable to the 
subject 

The second question appears to me equally 
free from reasonable doubt I take the clear 
rule in bankruptcy to be, that the assignee 
takes the property and rights of property of 
the bankrupt, subject to all the rights and eq- 
uities of third persons, which are a^ached to 
it in the hands of the bankrupt What is the 
distributive share of the bankrupt in his 
mother's estate? Plainly one moiety of all 
the assets of her estate. The debt due by 
the bankrupt to her estate, constitutes a part 
of her assets, and he cannot take his distribu- 
tive share of the whole assets, without al- 
lowing and paying that debt out of it Any 
other course would be a monstrous injustice, 
at war equally with law, and equity, and 
common justice. Suppose his debt were equal 
in amoimt to his whole distributive share in 
the other part of her assets, could it for a 
moment be imagined that his assignee would 
be entitied to take the whole of the distribu- 
tive shai-e in the other assets of the estate, 
and leave the debt to be proved against the 
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•estate of the bankrupt? Tlie present case 
may not be a ease of mutual debts or mutual 
•credits, in the sense of the oth section of the 
bankrupt act of 1841, e. 9; ana, therefore, 
to be set off. But if it is not, stiH, according 
to the rules of a court of equity, the assignee 
•cannot now claim the distributive share of 
her assets, without making all equitable al- 
lowances attached to it; and this debt is 
clearly legally, as well as equitably, due to 
her estate. The rule of distribution should 
be the same, as if this very debt .were now 
paid to her estate. 

To make my opinion more clear, I will sup- 
pose the facts to be that the other assets of 
Sirs. Brown, in the hands of her administra- 
tor, amoimt to $4,000, and the debt due by 
the bankrupt to her estate is $1,200. The 
whole assets of Mrs. Brown are then ?5,200; 
iind the distributive share or moiety of the 
bankrupt of these assets is $2,600, from wliich 
should be deducted, as unpaid, the debt of 
^1,200, leaving his net distributive share, aft- 
ev the set-off or deduction of his debt, to be 
$1,400. I shall direct a certificate to be sent 
to the district court in conformity to this 
opinion. 

Circuit Court of the United States, Boston, 
September 12, 1842. It is ordered by this 
^ourt, that the following answers be certified 
to the district court, upon the questions ad- 
journed into this court for a final determina- 
tion. First, upon the first quesUon. It is 
the opinion of this court, upon the statement 
.of facts, that the assignee of the said George 
Brown is entitled, for the benefit of the cred- 
itors of the said George Brown, to his dis- 
tributive share in the estate of Mary Brown 
deceased, as set forth in the said question, 
and that the said George Brown is not enti- 
tled to the same for his own use and benefit. 
Secondly, upon the second question. It is 
the opinion of this court, that the administra- 
tor of the estate of Mary Brown deceased, is 
•entitled to set off or deduct the amount of 
the' debt, due by the said bankrupt to the es- 
tate of the said Mary Brown, against the 
•claim of the said assignee, for his distributive 
share of all her assets, including this debt. 
In other words, the debt is to be treated as a 
part of the assets of the estate of the said 
Mary Brown, to be distributed between her 
two heirs and distributees, and the debt of 
the said bankrupt is to be deducted from liis 
moiety or distributive share, thus ascertained 
-of the whole assets. 

JOSEPH STORY, 
One of the Justices of the Supreme Court of 
the United States. 
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The NEW HAMPSHIRE. 
[23 Int. Rev. Rec 311; 2 Civ. Law Bui. 225.] 
District Court, E. D. Michigan. April 30, 1877. 

PkACTICE IX ABSriRALTY— CONFmMATIOX OP SaLE 

— Possession— Resale— Libel, fok Services. 

1. The practice of the court of admiraltv re- 
quires that sales 'be confirmed by the court be- 
rore the purchaser is entitled to the property. 

2. Where the purchaser of a vessel at a ju- 
dicial sale not confirmed by the court, obtained 
possession of her without authority, and ex- 
pended labor upon her, and a resale was after- 
yyards ordered, it was held that he was not en- 
titled to maintain a Hbel for his services. 

This was a libel for expenses incurred by 
the libellant in towing the schooner, pumping 
her out and taking care of her, pending pro- 
ceedings in this court for a resale of the 
vessel. It appeared that on the 30th day 
of October, A. D. 1875, a writ of venditioni 
exponas was issued from this court, in the 
ease of Hugh Mallon, an intervening libellant, 
requiring the marshal to make public sale 
of the schooner on the 18th day of November. 
In obedience thereto Mr. Blanchard, deputy 
marshal, offered her for sale at public auc- 
tion, at the time and place named in the 
writ and struck her off to the libellant for 
the sum of $650, he being the highest bidder, 
and that being the highest sum bidden there- 
for. Some days thereafter, several parties 
interested in the proceeds of the schooner, 
came into court and prayed that the sale )- 
set aside and a resale ordered, offering to 
start the bids upon such a resale at $800. 
Pending this application, libeUant came to 
the marshal's office and tendered to Mr. 
Blanchard the amount of his bid. Mr. 
Blanchard at first declined to accept the 
money, saying to him that the sale would 
probably be set aside, but finally consented 
to receive the money, nothing being said about 
surrendering the vessel. Libellant at once, 
and without the knowledge of the marshal, 
took possession of the schooner from one 
Beaubien, who had charge of her as well as 
of about a dozen other vessels, towed her to 
his wharf and bestowed upon her the labor 
for which this action is brought On the 
20th of December a resale was ordered to 
take place on the 5th of January, at which 
time the vessel was put up and struck off 
to another party for $975, and possession was 
surrendered to the purchaser. Libellant now 
sues for reimbursement for the labor and 
money expended upon her, as he claims in 
good faith. 

Sylvester Lamed, for libellant. 
P. H. Canfield and John C. Donnelly, for 
claimants. 

BROWN, District Judge. Had this been 
an ordinary sale at auction, it is quite likely 
that the striking of her off to libellant, 
and the subsequent receipt of the money 
by the auctioneer, would have vested a good 
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title in the purchaser, although it is evi- 
dent that Mr. Blanchard, in receiving the 
money, did not thereby intend to vest title 
or surrender possession to libellant. 

A different rule, however, obtains with 
regard to judicial sales. The practice in 
courts of chancery and admiralty requires 
that the sale be confirmed before the pur- 
chaser has a right to the property. Con- 
firmation is said to be tlie judicial sanction of 
the court. Until then; the bargain is in- 
complete. When made, it relates back to 
the time of the sale, and supplies all defects 
except those founded in want of jurisdic- 
tion or in fraud. Until confirmed hj the 
court the sale confers no right Until then, 
it is a sale only in a popular and not in a ju- 
dicial or legal 'sense. "The bidder," says 
the supreme court of Kentucky, "acquires by 
the mere acceptance of his bid no independ- 
ent right, as in the ease of a purchaser 
under an execution, to have his purchase 
completed," but is merely a preferred pro- 
poser, until the confirmation of the sale by 
the court, as agreed to by its ministerial 
.agent Ror. Jud. Sales, §§ 122, 12^126, 134. 
Although it is true if the deed be made and 
delivered and possession surrendered, lapse 
of time may operate to confirm the title of 
the purchaser, without formal confirmation 
by the court; yet, ordinarily speaking, until 
confirmation, the sale may at any time be 
set aside, and a resale ordered. The vest- 
ing of a titie in a purchaser is obviously in- 
consistent with the power of ordering a re- 
sale. As the libellant expended his money 
and labor without authority, he is not en- 
titied to recover, and his libel must be dis- 
missed. 
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Case M"o. 10,161. 

The NEW JERSEY. 

[Olc. 415.] 1 

District Court, S. D. New Tort. July, 1846. 

Collision — Between Steam and Sail — ^Dutt of 
Each Vessel — Evidence. 

1. Steamboats having greater fadlities than 
vessels under canvas to avoid collisions when 
they are brought in proximity to each other, are 
bound to give way to sailing vessels when prac- 
ticable, or take other proper precautions within 
their means for avoiding collisions. 

2, But steamers are not bound to insure the 
safety of sailing vessels against their own 

1 [Reported by Edward R. Olcott, Esq.] 



negligence or misconduct A sailing vessel is- 
bound to exercise equal care, skill and prudence 
in passing a steamer as another sailing vesself 
the only distinction being that in respect to a 
steamer, the vessd under sail is to adhere to her 
own course as far as practicable, and when so 
doing is not manifestly perilous to both or either.- 
[Cited in The New Champion, Case No. 10, 
146.] 

3. A sailing vessel, suing a steamer for dam- 
ages from a collision, must prove that the m- 
jury was not produced by her own negligence or 
fault; particularly that she did not depart fronr 
her course when near the steamer, without a 
clear necessity for so doing. 

4. Loose declarations or admissions extracted 
from or freely made by portions of a crew di- 
rectly after a wreck from collision, will have- 
but slight weight in invalidating their deliberate- 
testimony to the facts. 

5. A vessel wrongfully or carelessly inter- 
posed in the track of another so as to render a 
collision inevitable to the latter, is responsible 
therefor the same as if the blow was given by 
her movement directly against the one striking 
her. 

[Cited in brief in Austin v. New Jersey Steam- 
boat Co.. 43 N. Y. 78.] 

This was an action brought for the recov- 
ery of damages occasioned by a collision. 
The libellant, John H. Stebbins, alleges that 
he was the owner of the sloop Hamlet; that 
in -the month of October last the said sloop- 
sailed from the port of Bristol, on the Hud- 
son river, on a voyage from thence to New 
York, with a cargo of flagging and other 
stones on board; that she was staunch and- 
well built, and of about ninety tons burthen ^ 
■that she was proceeding at the rate of about 
four or five miles per hour until she arrived 
at a point on the Hudson river called Blue 
Point; that the wind then failed, and the 
sloop then proceeded, with the force of the 
current and very little wind, about one or 
two miles an hour; that those on board of 
the sloop then observed the steamboat New 
Jersey coming up the river at the rate of 
about twelve or fifteen miles per hour, and 
nearer to the east shore 'of said river than 
the sloop; that the man at the helm was or- 
dered to head the sloop more to the west 
shore of the river, which- was done; that 
when the New Jersey arrived near the sloop, 
she changed her course to the westward and 
headed across the bows of the sloop, and at- 
tempted to pass to the westward of safd 
sloop, by means of which she struck the end 
of the said sloop's bowsprit, and carried 
away about ten or twelve feet of it, and the- 
stays attached thereto, and forcing her round 
by the blow, struck her on the larboard bow 
with such violence that she sunk her with' 
her cargo. The libellant further alleges, -that 
it was impossible for the Hamlet to get out 
of the way of the New Jersey, the sloop hav- 
ing littifc way on, and at the time at the west- 
ward of the steamer, and that there was room< 
enough for the steamer to have passed to^ 
the eastward of the sloop; that by said col- 
lision the libellant has suffered damage to the~ 
amount of three thousand five hundred dol- 
lars. The answer of the claimant admits- 
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the ownership, the voyage and loading of the 
sloop as alleged, but denies that she was 
well built and staunch; avers that she was 
not thoroughly manned, that the master was 
not on board, and no competent person in 
charge of said sloop. That the collision oc- 
curred about two o'clock in the morning, the 
steamboat, having a tow-boat of about two 
hxmdred tons burthen, was on the west side 
of the river, and westward of the course of 
the sloop; that the steamboat had had a 
fair tide until a little time before the collision; 
the wind was from the westward, and blow- 
ing a stiff breeze before and at the time of 
the collision; that the steamboat was slowed, 
and was stopped about the time of the col- 
lision; that she did not cross the bows of 
the sloop, nor the course the sloop was run- 
ning at the time the sloop came in sight; 
and further avers, that the collision arose 
from the short luffing of the sloop through 
the fault of those in charge of her, which 
those in charge of the steamboat could not 
have foreseen or guarded against, whereby 
the sloop was run into the steamboat. He 
denies that the sloop was running as slow as 
alleged after the arrival at Blue Point, or 
that the steamboat was running at the rate 
of twelve or fifteen miles an hour, or that 
the steamboat was nearer the east shore 
than the sloop. He further avers, that as the 
steamboat was passing to the west of the 
sloop, and the sloop coming down was pass- 
ing to the east of the steamboat, the course 
of the sloop was suddenly altered, and so 
dh'eeted to the westward, as to run into the 
steamboat He further avers, that the col- 
lision happened within the body of the county 
of Ulster or of Dutchess, and not within the 
admiralty and maritime iurisdiction of this 
court; that this court has no jurisdiction of 
this cause of complaint 

Burr & Benedict, for libellant 
F. B. Cutting, for claimant 

BETTS, District Judge. The proofs show 
that the sloop Hamlet, owned by the libel- 
lant, on her passage to New York from Bris- 
tol, on the North river, came in collision with 
the steamboat New Jersey, owned by the 
claimant, and was immediately sunk. The 
occurrence took place in the night time, in 
October last, on the western side of the 
river, about half way between Blue Point 
and Sands' Dock, a mile or two below 
Poughkeepsie. The sloop was heavily laden 
with stone; she had a fair wind, but light 
and imsteady, and was running nearly di- 
rectly down the river, about one-third its 
breadth off the west shore. The channel of 
the river at the place was half a mile wide, 
with flats each side of it extending a quarter 
of a mile, making the whole water surface 
about three-quarters of a mile in width. The 
early part of the night had been thick and 
dark, and the wind strong from the north. 
At the time of the collision, the wind had 



much subsided; sailing vessels were floating 
upon a slack tide at the rate of from two to 
four miles the hour, and could be seen at a 
distance of from a half to a mile off. The 
steamboat was proceeding, with one barge in 
tow attached to her larboard side, at a speed 
estimated on board to be sis miles the hour, 
and by persons upon vessels she met and 
passed, at from ten to twelve miles. The en- 
deavor of the libellant has been to show that 
the steamboat was negligently headed across 
the bows of the sloop, and crowded so near 
to her track as to come afoul of her, and 
cause her loss. The effort of the claimant 
has been to prove that the steamboat was 
properly conducted, and that the sloop care- 
lessly, or from mismanagement, was turned 
off her true com-se, and rim ^rectly upon the 
steamboat 

The laws of navigation impose no general 
duties or liabilities on steamboats in relation 
to collisions with sailing vessels not common 
between themselves, and to that class of ves- 
sels also; each is bound, under all circum- 
stances, to use, with reasonable promptitude 
and skill, all the means in their power to 
avoid a threatened collision. Abb. Shipp. 
(Perkins' Ed.) 238, 311, 312; Car. & P. 538; 
Dowry v. The Portlajid [Case No. 8,583]; 1 
W. Rob. Adm. 157. It is only because the 
means at command by steam vessels are so 
much more efficacious and ready than those 
possessed by sailing vessels, and that the 
consequences of an omission to apply such 
means are so immediate and destructive, that 
vessels propelled by steam are required to 
use the more watchful precautions, and to 
avoid vessels under canvas whenever it is 
plainly within their power to do so, without 
waiting for any coirespondent exertions on 
the part of the sailing vessel. The Perth, 3 
Hagg. Adm. 414; The Shannon, 2 Hagg. 
Adm. 173. Yet the vessel under sail must 
contribute to the common security by hold- 
ing steadily to her course, or take positive 
measures, if any are within her power, to 
prevent a collision, and avoid counteracting 
or embarrassing the steamer in the use of 
her powers to that end. The owners of 
steamboats are not to be made insurers 
against the negligence, ignorance or miscon- 
duct of persons in charge of sailing vessels. 
If a colUsion occurs through the inattention, 
want of skill or blameable conduct of the lat- 
ter, which the steamer, in the use of reason- 
able endeavors, could not avoid, the cons.e- 
quences must fall upon the vessel in the 
wrong the same as if both vessels were of 
the same description. It thus becomes indis- 
pensable, in actions for damages by owners 
of sailing vessels against steamers, to prove 
ordinary care and skill on their part, and 
negligence or wilful fault on the part of the 
steamboat, though the latter may be liable to 
the implication of a delinquency when it 
might not in like circum stances, be imputed 
to a sailing vessel which fails to avoid a col- 
lisioiu 
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The answer in tliis case sets up a state of 
facts wliicli, if proved, would exonerate tlie 
steamer from responsibility for the injmries 
received by the sloop, because it in effect 
-charges her with having departed from her 
proper course suddenly and run upon the 
steamer, or placed herself in the way of the 
latter. A sailing vessel meeting a steamer 
is entitled, in all ordinary circumstances, to 
keep her way; but the privilege involves a 
corresponding obligation to adhere to that 
course, and thus give the steamer the op- 
portunity to employ its superior facilities to 
secure the safety of both. A change of du-ec- 
tion by the sailing vessel, or manoeuvre indi- 
cating the intention to ^change it, may em- 
barrass the steamer, or prevent the use, in 
time, of the power to vary or stop her own 
way; and a collision so produced must be 
laid to the fault of the vessel and not to that 
of the steamer. If, then, the allegation of 
the answer that the steamer was on a course 
which would have carried her clear of the 
sloop had not the latter abruptly luffed,. and 
thus come unexpectedly across her track and 
into her, had been supported by the proctfs, 
it is clear that she would not only have been 
acquitted on this libel, but would be entitled 
to prefer her own claim for damages so sus- 
tained. 

I do not propose to spread out the testi- 
mony in detail; the result of it, in my opin- 
ion, is that the claimant's own witnesses 
contradict the answer in two particulars of 
considerable moment in a question of culpa- 
ble inattention or misconduct; first, in prov- 
ing that the steamer crossed the track of the 
sloop in full view, and less than a third of a 
mile from her bows; second, in proving that 
the steamer had not been previously on the 
west shore; and third, upon the whole evi- 
dence it is at least doubtful whether the 
steamer was not in the act of crossing the 
river from the east shore, steering westward, 
when the collision occurred. The testimony 
of the two men on board the sloop, strongly 
corroborated by those on board other sloops 
in the immediate vicinity, and who saw the 
position and course of the steamer and sloop, 
is positive that the steamer stood in a direc- 
tion across the bows of the sloop in a course 
from the east to the west shore. It also very 
satisfactorily appears, from a comparison of 
tlie testimony of these witnesses, that the 
steamer did not, as is asserted in the answer, 
commence her course from the eastern shore 
to the western, at a point from one-half to 
three-quarters of a mile further down the 
river than the place of collision; because all 
the testimony is that her course was up the 
liver, diagonally across, and the diagrams 
render it certain that the steamer could not 
have been on the western shore roimded to 
up the river, when the pilot observed the 
sloop luflang one-third of a mile off. The 
pilot of the ^Washington supposed the steam- 
er had time, after she began crossing, to get 
to the westward of the sloop, and head up, 
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before reaching the place of collision. He 
was, however, half a mile below; and after 
he fell into her wake, he pursued her course, 
and judged it would bring him over at about 
Blue Point, which is proved to be as far 
north of the place of collision as Sands' Dock 
is south of it I am satisfied, that giving 
due weight to all the evidence, it is proved 
that the collision occurred whilst the steamer 
was going towards the west shore, and be- 
fore she had passed the sloop, and got to 
the west of her. This necessarily places the 
steamer in a culpable position, attempting to 
cross the track of a sailing vessel and run un- 
der her bows, when she was entitled by law 
to hold her course, and it was the business 
of the steamer to leave 'it free to her. 

The actual collision, as described by eye 
witnesses, and as far as it can be judged 
from concomitant circumstances, was not pro- 
duced by any misconduct or want of care on 
the part of the sloop. The answer charges 
it to have been produced "by the sudden 
change of the direction of the sloop from east- 
ward down the river to westward towards 
and directly upon the steamboat. The pilot 
of the steamer is the only witness called to 
support the answer to this point. He de- 
scribes two movements of the sloop into the 
wind, (or luflSng,) which brought her upon 
the steamer. He says he first saw her a 
mile or more ahead, and laid his course to 
dear her; and if she had continued tiie 
course she was then pursuing, there would 
have been left him one-third the breadth of 
the river west free. The sloop was coming 
straight down the river, and when one-third 
of a mile from him, she changed her direc- 
tion, luffed, and bore more for the steamer. 
He might have gone clear, notwithstanding, 
had she adhered to the new courae; but 
fearing she would not leave him room, he 
slackened the speed of the steamer, and 
hailed her to keep away; then stopped the 
boat, and repeated the hail; the man at the 
tiller immediately shoved down the helm, 
which luffed the sloop directly into the wind; 
at the instant that movement was made, he 
rung the bell to back the steamer, and the 
sloop came, head on, hard into the steamer. 
This statement was not materially varied on 
cross-examination. He was still more em- 
phatic that the sloop luffed twice, and added 
that he backed his boat twice, once at the 
instant of collision and again to keep clear 
of the sloop after the collision. The pilot is 
confirmed as to the working of the machinery 
by the engineer of the boat; and the declara- 
tions of the two men on the deck of the 
sloop, made on board the steamer that night 
and immediately after the sloop sunk, are 
proved, in which they represented that the 
sloop had luffed once, and the man at the 
helm said he had orders from the forward 
man to luff again, and at the same time to 
bear away. I do not regard these declarations 
of much moment if entirely credited; but the 
hasty assertions of men under such clrcum- 
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stances, in the confusion and fright of the 
moment, and in answer to the kind of ques- 
tioning -which most likely would take place, 
woidd weigh very slightly against their delib- 
erate statements, when collected in mind and 
not appearing to testify under any bias or 
prejudice, and not discredited in character. 

The intrinsic evidence, it appears to me, is 
very cogent against the representations of the 
pilot The relative and actual speed of the 
two vessels is given as matter of conjecture, 
and no dependence can be placed on either for 
acau:acy. The witnesses of the libellant es- 
timate the speed of the steamer at ten to 
twelve knots; the engineer supposes she was 
not going over six or seven, and the pilot 
judges the speed of the sloop much greater 
than any person on board her, or sailing in 
her company. Assuming, however, a rea- 
sonable medium, and that the united speed 
with which the two vessels were approaching 
each other was ten miles the hour, they would 
sti'ike in two minutes from the time the pilot 
saw the sloop luff. The engineer estimates 
that as the time occupied in giving two sig- 
nal bells. No evidence is given that a sloop 
deeply laden, and scarcely more than floating 
with the current, could be brought, in two 
minutes, by any action of her hehn, from a di- 
rection heading down the river and bearing 
eastwardly, to one westward and at right 
angles with a steamer running up the river. 
The inherent probabilities are forcibly against 
such supposition. But that statement does 
not present the full force of the presumption 
against the statement of the pilot; for he tes- 
tifies, that after his boat was stopped, the 
helm of the sloop was shoved down, which 
luffed her, in his words, "directly round," and 
brought her into him nearly head on. The 
sloop must have been, at that moment, stand- 
ing down the river in a direction opposite 
to his, and dose beside him, to enable him 
to see so minute a manoeuvre in a dark 
night, and it would require great weight of 
evidence to convince the mind that she could 
have been brought instantaneously round 
under the circumstances, on her heel as it 
were, so as to be driven into the steamer. 
The men, on board the sloop state, that when 
the steamer was observed stretching over 
from the east shore, and making for the sloop, 
she was luffed some to give way for the 
steamer to pass tmder her stern, and was 
then steadied, and was holding her course 
down the river as the steamer crossed her 
bows and struck the bowsprit The pilot of 
the Eliza Wright and captain and pilot of the 
Van Buren, both near the Hamlet, confirm 
this testimony. They all testify that the 
steamer was crossing the river west and 
west northwest; she ran down to the Eliza 
Wright, and a light being shown from that 
vess^ she sheered more west, and attempted 
to run under the bows of the Hamlet, about 
half way between the Eliza Wright and the 
shore, and struck her bowsprit This was 
within two minutes after passing the Eliza 
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Wright The Van Bm-en was a few rods in 
rear of the Hamlet, running in her wake, and 
the captain and pilot give the same state- 
ment of the course of the steamer, and say the 
Hamlet was steering directly down the river 
when the collision occurred. The captain of 
the Excelsior, tbe first sloop passed by the 
steamer after her direction distinctly made to 
the west says she ran close to him, so near 
that he thought she was coming into him, and 
that he kept his eye on her till the collision, 
apprehending, from her course west and 
northwest amongst sloops in that part of the 
river, she would run, foul of some one. He 
also testifies that she was bearing west at 
quick speed when he heard the crash. 

The claimant contends that the manner the 
bowsprit of the sloop perforated the steamer 
demonstrates that the blow was given by the 
sloop, and at almost right angles, and out- 
weighs the opinions and conclusions of all the 
witnesses as to the course of the steamer be- 
ing across the river, and confirms the state- 
ment of her pUot that it was, on the contrary, 
up the river. I do not perceive how that con- 
sequence follows. The blow would be nearly 
perpendicular to the steamer on the hypothe- 
sis of their witness, as she was crossing the 
track of the Hamlet nearly at right angles, 
and must necessarily have the same effect in 
that i)osition of the vessels as If reversed, and 
the steamer was heading up the river and the 
sloop across It More force would probably 
be given the blow If the sloop held her way 
upon the wind and current than if driven 
against the steamer after being Ixiffed roimd. 
Either mode of contact would account for the 
effect produced, and It cannbt accordingly be 
assigned as exclusively necessary to eitha-. 
Nor is the question of the responsibility of the 
steamer affected by the fact that she received 
the blow, and was not directly the impinging 
body. She /wrongfully placed herself under 
the bows of the sloojp in her track, and when 
the sloop could by no manoeuvre avoid a col- 
lision; and she is In law answerable for the 
consequences the same as if her motton had 
been immediately upon the sloop. Negligent- 
ly or unskilfully Interposing one vessel In the 
path of another, which the latter is entitled 
to hold, and under circumstances preventing 
her extricating herself, renders the collision 
and the Injury consequent upon it the wrong- 
ful act of the vessel so interposed. It was the 
business of the latter to get out of the way 
of the former. 2 Dod. 83; Story, Bailm. § 
611; Abb. Shipp. (Perkins' Ed.) 307. The 
sloop, in this instance, was sunk by the col- 
lision, and went down almost instantaneous- 
ly. I think the proofs fasten the blame on 
the steamer, and she must accordingly be 
held responsible for the entire loss sustained 
by the libellant The special fact ought not 
to be overlooked, that the steamer was run- 
ning in a dark night at her ordinary speed, 
amidst a thicket of vessels, without its being 
shown that any person on board her was on 
the lookout except the pilot at the wheel, or 
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that any other person was at the time on 
declc This was a most culpable want of 
precaution in her navigation. 

The decree must he entered condemning the 
steamhoat in the damages inflicted hy the col- 
lision, and it will he referred to a commission- 
er to ascertain and compute the amount. 

[For the hearing on exceptions to the com- 
missioner's report, which report was confirmed 
in part, see Case No. 10,162.] 



Case ]Sro. 10,16S, 

The NEW JERSEY, 

[01c. 444.] 1 

District Court, S. D. New York. Oct, 1846. 

C01J.IS10N — Measure of Damages — Impairment 
OP Value op Vessel Injured — Costs. 

1. In the valuation of damages caused by a 
collision, the owner of the injured vessel is en- 
titled to be recompensed to the amount of his 
entire loss. 

2. When the value of the vessel injured is only 
impaired, the measure of damages will be the 
sum required to reinstate her to the condition 
she was in at the time of collision; if she is a 
total loss, her market price or value at the time 
will he the criterion. 

[Cited in The Baltimore, 8 Wall, (75 U- S.) 
386.] 

3. The colliding vessel cannot diminish the al- 
lowance of her market value by proving her 
actual worth to he less, because of her age, 
imperfect build or the state of her timbers. 

4. A common carrier by water is not liable 
for the loss of cargo by collision at sea; but if a 
commissioner reports damages for that cause, 
an exception will not lie to the report to try the 
legality of the decision, it being a question on 
the merits. 

5. Relief must be had by motion to vacate the 
reuort as not within the scope of the order of 
reference, or for a rehearing before the court 
on the merits. 

6. When seven exceptions are filed to a com- 
missioner's report, and six are sustained by the 
court, costs will be allowed therefor, to be de- 
ducted from the amount decreed to the libellaut. 

A decree having been rendered in this cause 
that the libellant recover against the steam- 
boat New Jersey the damages sustained by 
the sloop Hamlet, and the cargo on board, 
it was referred to a commissioner of the 
court to ascertain and compute the amount 
of such damages [Case No. 10,161], and- hav- 
ing heard the evidence submitted and the ar- 
guments of coumsel, he reported that he found 
the sloop at the time of the collision was 
worth three thousand dollars, and the cargo 
was worth five hundred and twenty-eight dol- 
lars. Upon the coming in of the report ex- 
ceptions were filed to it by the claimants, on 
the following grounds: Ist That the value 
of the sloop reported by the commissioner 
was above her real worth. 2d. That the com- 
missioner had given undue weight to the 
opinions of witnesses as to such value, and had 
not determined it by the facts. Sd, 4th and 
5th. That in appraising her value he had not 

1 [Reported by Edward R. Olcott, Esq.] 
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made proper deductions, because of her age, 
unsoundness and other defects, 6th. The 
commissioner has allowed a greater amount 
than it would have cost to have raised the 
sloop, put her on the ways and repaired her. 
7th. That the commissioner allowed the own- 
er of the vessel $528.35 for the cargo on 
board, which did not belong to him; that the 
sum, also, was more than its value; that the 
amount of freight should have been deducted 
from the value of the cargo. 

O. Van Santvord, for claimants. 

B. Burr and E. O. Benedict, for libellant 

BETTS, District Judge. Twenty witnesses 
were examined before the commission"er in re- 
lation to the value of the Hamlet, and their 
testimony has been reported in full to the 
court. On examining it carefully, I am satis- 
fled the commissioner has not over estimated 
the value of the vessel at the time of the 
collision. Thff owner is entitied to have the 
vessel estimated at its market value at the 
time of her destruction. His loss is the 
price it would produce on sale. The claim- 
ants cannot overcome that evidence by prov- 
ing the vessel worth, intrinsically, less 
money, because of her insufllcient build, her 
old age, or the actual state of her timbers. 
These considerations are of weight on an ap- 
praisement of a vessel, but they afford no cer- 
tain criterion of her market price. The evi- 
dence of the claimants does not show she was 
apparentiy below the value of craft of her 
class and age. 

There is no right of abandomnent to the 
owner of a colliding vessel because of any 
injury, less than a total loss by collision. The 
damages arising from collisions are com- 
pensated at the amount of actual loss sus- 
tained by the injured vessel. The Amiable 
Nancy, 3 Wheat [16 U. S.] 546. Accordingly, 
if the injured vessel is left in existence, and 
in possession of her owner, he must prove the 
amount of his loss over and above what re- 
mains -to him. He is to be indemnified the 
expense of replacing her in the condition she 
was when the injury was received. Abb. 
Shipp. 300. The collision, in this ease, oc- 
curred in October, 1845. The sloop lay under 
water at the place nntil June, 1846, when she 
was raised, at an expense of §500 to the 
owner, and could have been placed on the 
ways ready for repairs for $25 more. The 
cost of repairing her was then carefully esti- 
mated, and it is proved she could then have 
been repaired and placed in as good a condi- 
tion as at the time of the collision, including 
new sails, for a sam not exceeding $1,350. 
To this would be added the expense of rais- 
ing her, and placing her on the ways ready 
for repairs, $525, the whole being $1,875. 
Nothing was, however, done with her, and she 
was suffered to remain under water tmtil 
September, when other ship-wrights, who ex- 
amined her, proved her hull was not worth 
repairing; one valued it at §250, and t 
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testified that it would not pay the cost of 
hreaking up for fire-wood. The first survey 
and examination of the sloop was careful 
and thorough, and affords more satisfactory 
evidence of her true condition than the opin- 
ions of those who subsequently looked at her 
cursorily only, and after she had been three 
months under water. 

The lihellant does not prove that he tender- 
ed the wreck to the steamboat, or demanded 
the means of repairing h^, and accordingly 
it must be assumed that his claim of dam- 
ages had relation to her condition at the time. 
The damages, then, which he can rightfully 
recover, must be limited to what would have 
restored her to the condition she was in when 
injured, adding a proper allowance for loss 
of her services during the time reasonably 
reqiuired for her reparation. No evidence was 
taken by the commissioner showing how long 
a time would have been necessary to repair 
her after she was raised, nor what would be 
a fair compensation for that loss of time. 
The allowance for loss of the services of the 
vessel should not commence prior to the ef- 
forts put on foot to raise her. No proof is 
given showing that the work could not have 
been done as well in November as May and 
June, and the owner ought not, therefore, to 
be allowed against the steamboat any time 
he voluntarily lost in regaining his vessel. 

As the testimony stands, therefore, I am of 
opinion that the libellant is only entitled to 
recover $1,875 for the injury to the Hamlet 
He may, however, upon proper application, 
obtain leave to go again before the commis- 
sioner to establish more distinctly this class 
of claims. I accordingly so far allow the sis 
first exceptions to the commissioner's repoi-t 
as to deduct §925 from the value of the vessel 
reported, and order that the libellant recover 
therefor §1,875. 

The seventh exception is to the allowance 
of §528.25 for the cargo on board; and the 
material question under that exception relates 
to the competency of the owner of the vessel 
to sue in his own name for that loss. The 
owner of a vessel is not liable for the loss of 
goods shipped on board his vessel, occasioned 
by a collision at sea, where no blame is im- 
putable to him {Story, Bailm. § 512; Id. §§ 
514, 518, and cases there collected), and when 
by the bill of lading the perils of the sea 
are excepted (Abb. Shipp. pp. 472, 473). It 
is held that such exemption is implied in all 
cases of carriage by water. Gould, J., 1 Conn. 
487, and 12 Conn. 410; 1 Nott & McC 170. 
And it would seem that usages of the partic- 
ular place or business is made of important 
weight in determining the liability of water 
carriers. 3 Kent, Comm. 217. Without proof, 
then, that the libellant had paid for the cargo, 
or made himself liable for it, and thus become 
equitably assignee of the owner's right, this 
objection ought probably to have prevailed if 
made on the hearing upon the merits. But 
it is too late to raise the question on excep- 
tions to the report of a commissioner. The 



authority of that officer extended no fm-ther 
than to consider and decide points of fact and 
evidence, and an exception to his report does 
not bring in review issues upon the merits. 
The remedy of the claimants would be by mo- 
tion to reject the report, as not within the 
provision of the order of reference, or to al- 
low a re-hearing on- the merits. This excep- 
tion is accordingly overruled. The claimants 
may be protected against the hazard of an 
after suit by the owner of the cargo, on ap- 
plication to the court to stay this portion of 
the recovery in court tmtil the release of the 
claimants is filed by the owner of the cargo. 

The Ubellant will recover §2,403.35, with his 
costs to be taxed, deducting therefrom the 
taxed costs of the claimants upon the six first 
exceptions to the commissioner's report, which 
are decided in his favor. 
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NEW JERSEY et al. v. BABCOCK. 

[4 Wash. O. C. 344.] i 

Circuit Court, D. New Jersey. April Term, 
1823. 

Jurisdiction— Suits ik Which State Is a Paktt. 

The circuit courts of the United States have 

not jurisdiction of a cause in which a state is a 

party; and if a state be a party, and the cause 

be removed from the state court to the circuit 

court, the latter court will remand it, even after 

it has been docketed. 

[Cited in Field v. Lownsdale, Case No. 4,760; 

Fields T. Lamb, Id. 4,775; Texas v. Lewis, 

12 Fed. 3, 14 Fed. 66; State v. Columbus 

& Xenia R. Co., 48 Fed. 628.] 

TBDE COURT having directed this cause to 
be docketed at the last term, a motion was 
now made by the counsel for the plaintiCE to 
aremand it to the supreme court of this state, 
from which it had been removed under the 
twelfth section of the judiciary act of 17S9, 
c. 20. The ground of the motion was, that 
the state of New Jersey being a party to the 
suit, this court cannot entertain jurisdiction 
of the cause as to her, and has no power 
to remand the cause in part, and to retain 
it for trial here in respect to the title of 
Gale, the other lessor of the plaintiff. This 
motion was opposed upon the following 
grounds: 1. That the objection to the juris- 
diction is prematurely made, and if well 
founded, ought to be reserved until the trial 
of the cause. But that, at all events, the 
motion was inadmissible, after the cause 
had been docketed by order of the couit. 
2. That the two counts, one upon the de- 
mise of the state, and the other upon that 
of an individual, are inconsistent with 
each other, and that Gale, the only real 
plaintifC, should be put to his election up- 
on which count he means to rdy. 3. That 



1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
supreme court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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the act of assembly of this state, passed 
at the session of 1822, authorizing the gov- 
ernor to institute suits for asserting the 
rights of the state in certain cases, does not 
apply to the subject of this suit, and conse- 
quently the state is improperly made a party 
in this cause, for the sole purpose of de- 
feating the remedy provided by the act of 
congress for the defendant, for removing the 
cause into this court 
[See Case No. 5,188.] 

WASHINGTON, Circuit Justice. The mo- 
tion to remand this canse to the supreme 
court of the state in which it was com- 
menced, presents but one question for our 
consideration, and that is, whether it was 
properly removed into this court under the 
provisions of the twelfth section of the ju- 
diciary act, which declares that "if a suit 
be commenced in any state court against 
an alien, or by a citizen of the state in which 
the suit is brought, against a citizen of an- 
other state, and the matter in dispute ex- 
ceeds the sum or value of §500, exclusive of 
costs, &c., it shall be the duty of the state 
court to proceed no further in the cause." 
The section then provides for the trial of the 
cause in the circuit court, to which it is re- 
moved. If the canse be not one which is re- 
movable from the state to the United States 
court under the above section, it ought not 
to be placed upon the docket of the latter 
court; and if it should be improvidently 
placed on that docket, either by the order of 
that court, or without it, it can never be too 
late, before the trial at least, to remand it 
to the court from which it was improperly 
removed. The suit, not having originated 
in the circuit court, it is impossible that that 
court can take cognizance of it, imless it 
was legally removed into it from the court 
in which it originated. Upon what justifi- 
able ground can the cause be retained here, 
when the coiu:t perceives, from the face of 
the record, that every step which can be 
taken in it is coram non judice, and that it 
must be finally dismissed for want of juris- 
diction? By the declaration filed in this 
case, it appears, that the state of New 
Jei*sey is substantially a party plaintiff in 
the cause; and this is a fact which cannot 
be controverted at the trial. But this court 
cannot hold jurisdiction of a cause wherein 
a state is a party, because it is not be- 
stowed upon it by any act of congress. A 
suit in which a state is plaintiff, cannot, for 
another reason, be removed from a state 
into a United States court, under the above 
section of the act of congress, since it cannot, 
without a manifest absurdity, be affirmed, 
^'that the plaintiff .is a citizen of the state 
in which the suit is brought" The only 
difficulty which this coiu± felt at the last 
session, upon the motion to docket the cause, 
arose from considering the insertion of the 
count upon the demise of the state, as having 
been made for the purpose of preventing 
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the cause from being removed from the state 
court, and intended to commit a fraud upon 
the jurisdiction of this court But we are 
satisfied, upon further reflection, that al- 
though it Is in the power of a plaintiff to 
practice a trick of this sort, for the pur- 
pose which has been mentioned, stiE it must 
rest with congress to provide a remedy for 
such a case: it is not in the power of this 
court to do it All that we can know of 
the cause is exhibited by the record of it as 
removed from the state court; and by this, 
it appears, that the state is a party to the 
cause, and claims titie to the land in con- 
troversy. The suit was instituted in a court 
which had ■ complete jurisdiction of it; and 
whether it was properly brought or not, ei- 
ther on account of a defect of power in 
the governor to bring the suit in her name, 
or of the alleged incompatibility of the two 
demises in the declaration, are questions 
which may be fit to be investigated in the 
state court, but are improperly brought to 
the view of this court, where a well grounded 
objection is made, in limine, to its jurisdiction 
of the cause. 

What then can this court do? We can- 
not retain the whole cause, and give judg- 
ment in it for or against the state, because, 
as to the state, we have no jurisdiction. 
We should, consequentiy, be compelled to dis- 
miss the cause as to her from this tribunal; 
and thus she would be baffled in her efforts 
to assert her right to the land in contro- 
versy; in her own way, either in the state 
court, or in this. The power of removal, if 
it exists, would prevent a trial in the former, 
and the want of jurisdiction would turn her 
out of the latter. This doctrine can never 
be maintained. It is quite impossible for 
this court to sever the cause, and remand 
that part of it which involves the right of 
the state, and retain the residue of it. The 
truth is, that unless the circuit court has 
jurisdiction of the whole of the cause, the 
case is not embraced by the above section 
of the act of congress, which speaks of a 
suit commenced by a citizen of the state 
in which it is brought: and provides that 
the state court shall proceed no further in 
the cause. The whole cause or suit then 
must be removed, or no part of it can. The 
inconvenience, if it be one, to which the 
defendant is subjected of trying his cause 
in the state court instead of a court of the 
United States; is not greater than is ex- 
perienced in many other cases where there 
are more parties than one, plaintiffs or de- 
fendants; as to some of whom, the court 
has jurisdiction, but not so as to the others. 
In such cases, if all the parties must join, 
the jurisdiction of the federal courts is ex- 
cluded. 1 Wheat [14 U. S.] 91, 3 Cranch [7 
U. S.] 267. The cause remanded. 
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NEW JERSEY v. NOYES. 

[35 Leg. Int. 341; 11 Ohi. Leg. News, 9; 17 
Abb. Law J. 407; 3 Gin. Law Bui. 680; 12 
Am. Law Eev. 819; 24 Int ReT. Kec. 174, 
334.11 

District Court, D. New Jersey. May 14, 1878. 

Interstate Extbabition— Legality op Arrest. 

A fugitive from justice extradited from one 
state of the Union to another, may be detained 
by the authorities of the state for prosecution, 
notwithstanding it may appear that his arrest 
■under the rendition pjroceedings was without 
legal auliiority. 

[This was an action at law by the common- 
•wealth of New Jersey, ex rel. the warden of 
the Essex county jail, against Noyes.] 

NIXON, District Judge. I am quite clear 
that the facts presented by the return and 
testimony in this case, preclude the court 
from discharging the prisoner on these pro- 
ceedings. Whatever may be the opinion of 
the court in regard to the methods adopted 
by the agents of the state to obtain the pos- 
session of the body of the petitioner,— and I 
should be sorry to say or do anything which 
might be construed into disapproval of such 
methods and proceedings,— it, nevertheless, 
appears affirmatively that the prisoner is de- 
tained by the legal authority of the state to 
answer certain alleged violations of the crimi- 
nal laws of New Jersey. The case falls with- 
in the provisions of section 753 of the Re- 
vised Statutes of the United States, which 
restricts the writ of habeas corpus to a case, 
where a prisoner in jail is in custody under 
or by color of the authority of the United 
States, or is committed for trial before some 
court thereof; or is in custody for an act 
done or omitted in pursuance of a law of the 
United States, or of an order, process or de- 
cree of a court or judge thereof; or is in 
custody in violation of the constitution or a 
law or treaty of the United States * * « 
or unless it is necessary to bring the prisoner 
into court to testify. 

It appears in the petition, return and evi- 
dence that the prisoner was brought into the 
state of New Jersey from the District of Co- 
lumbia, by persons claiming to act under the 
constitution and laws of the United States 
in regard to the extradition of fugitives from 
justice. The second section of article 4 of 
the constitution, provides that a person char- 
ged in any state with treason, felony, or any 
other crime, who shall flee from justice and 
be found in another state, shall, on demand 
of the executive authority of the state whence 
he fled, be delivered up to be removed to the 
state having jurisdiction of the crime. The 
act of congress of February 12, 1793 [1 Stat. 
302],— section 5278, Rev. St U. S.,— was passed 
to provide the machinery to carry into effect 

1 [Reprinted from 35 Leg. Int. 341, by permis- 
sion. 12 Am. Law Rev. 819, and 3 Gin. Law 
Bui. 680, contain only partial reports.] 
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this provision, and it is therein made the 
duty of the executive of the state or territory, 
to which a person charged with crime, gen- 
erally designated in the constitution, has 
fled, upon lawful demand, to cause the fugi- 
tive to be arrested and surrendered up. The 
alleged fugitive in the present case being in 
the District of Columbia, the demand was made 
upon the chief justice of the supreme court, 
under section 843 of the Revised Statutes re- 
lating to the District of Columbia, wherein 
that officer is directed to deliver up fugitives 
from justice in the same manner as the execu- 
tive authorities of the several states are re- 
quired to do under the extradition act The 
demand of Governor McClellan upon Chief 
Justice Carter, was dated March 11, 1878, 
and was based upon the allegation that the 
prisoner stood charged with the crime of per- 
jury, committed* in the county of Essex, state 
of New Jersey; that he had fle^ from the jus- 
tice of said state, and had taken refuge with- ' 
in the District of Columbia. It was requested 
that the petitioner be delivered up to Rob- 
ert Lang and Andrew J. McManus, who were 
authorized to receive and convey him to the 
state of New Jersey, there to be dealt with 
according to law. 

The grounds alleged in the petition for the 
discharge of the petitioner were, that he was 
a citizen of Connecticut, residing at New 
Haven, in said state; and in the latter part 
of February last he left his home for the pur- 
pose of attending to certain business in the 
city of Washington in relation to the legisla- 
tion pending before the congress of the Unit- 
ed States, and under consideration by a com- 
mittee of the senate; that he passed openly 
in the daytime through the state of New 
Jersey, took rooms at a hotel In the city 
of Washington, where he remained from day 
to day in the open and public pmrsult of the 
business objects for which his presence was 
required at the capital, and attended from 
time to time before the senate committee, 
and held conferences with different members 
of congress, concerning business which he 
had in hand; that he was thus engaged on 
the nth day of March last, and in the even- 
ing of that day had retired to his bed as 
usual, when, at about midnight, he wa& 
awakened and disturbed by the entrance of 
three men into his room, who informed him 
that they had authority to arrest him and 
take him to the state of New Jersey, which 
they did. * « * That the indictments which 
formed the basis of such extradition proceed- 
ings do not charge any crime under any stat- 
ute or at common law, and that therefore 
the arrest in the manner aforesaid was il- 
legal, and a violation of the rights of the 
petitioner as a citizen qf the United States. 
If the return had been made to the writ of 
habeas corpus in this ease that the warden 
annexed to the writ, issued for the prisoner 
on his application to the supreme court of the 
state to be admitted to bail, to wit, that he 
was held in custody only by Turtue of the- 
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<;ommitment issued by the governor to tlie 
keeper of the jail of the county of Essex, 
the sole question presented -tvould be, wheth- 
er it was competent for this court to inquire 
into the sufficiency of the evidence upon 
which the governor of New Jersey and the 
<jliief Justice of the District of Columbia acted, 
in making the requisition by the one and 
the order for the rendition by the other. Bm 
-the return, as amended, set forth the exist- 
ence of new facts, which had arisen since 
the writ was allowed. It not only averred 
that the prisoner had been delivered into his 
custody by virtue of the writ of commitment, 
issued by Governor McClellan, of New Jer- 
sey, but also that he was held (1) by writs 
of capias from the court of oyer and terminer 
m and for the county of Esses, for the term 
of April, 1877, and the term of April, 1878; 
(2) by virtue of orders of said court remand- 
ing him to his custody for trial upon the in- 
dictments to which he had hitherto pleaded, 
the tenors of which were annexed, and which 
were the cause of his detention. 

The writ of habeas corpus was tested and 
allowed April 16th, 1878. It appears by the 
copies of the papers annexed to the return, 
that on the 19th day of April the court of 
oyer and terminer of the county of Essex, 
caused the prisoner to be placed at the bar 
to be charged on the indictments for per- 
jury, upon which the requisition had been 
made, and, on his plea of not guilty, tht 
court had remanded him to the custody of 
tbe warden of the jail for trial upon the 8tL 
of May upon the indictments to which he 
liad before pleaded guilty; that on the 26th of 
April he was agaki sent to the bar of the 
court to be charged upon another indictment 
for conspiracy, and, upon his plea of not 
guilty, the court had again remanded him to 
the same custody and control, to be held for 
trial. The traverse to the return substan- 
tially admits the truth of these allegations, 
but it seeks to break their force by claiming 
that if the arrest of the petitioner, by means 
of which he was brought within the jurisdic- 
tion of this state, was unlawful, he is en- 
titled to his discharge from custody, and re- 
turn to his home, notwithstanding he was 
charged upon other indictments, and has 
been ordered to be held for trial since the 
service of the writ of habeas corpus. 

We are thus brought' to the considera- 
tion of the naked questions: (1) Whetlier 
a fugitive from justice extradited from one 
state of the Union to another, on the charge 
of the commission of a specific crime, can 
be held by the courts of the state to which 
he is sent for trial, for another and different 
crime? And (2) whether such persons may 
be detained by the authorities of the state 
for prosecution, notwithstanding it may ap- 
pear that his arrest under the rendition pro- 
ceedings was without legal authority? If 
these inquiries are answered in the affirma- 
tive; if the state court, without regard to 
the lawfulness or unlawfulness of the meth- 
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ods adopted to obtain the custody of the 
body of the prisoner, may not detain him for 
trial upon the same or other indictments 
charging him with -ojefences against the 
criminal laws of the state, he has no claim 
upon this court for a discharge on the ground 
that his rights as a citizen were violated by 
parties who secured his person in a foreign 
jurisdiction other than by due process of 
law. 

Questions were discussed in the argument 
which may properly arise between govern- 
ments, as to the construction of the extra- 
dition treaties, or between individuals, as to 
responsibility for the invasion of personal 
rights, but which, in my judgment, are not 
involved in the present inquiry. It may be 
true that where a treaty exists between two 
independent nations in regard to the sur- 
render of fugitives, or a criminal is given up 
on the allegation that he had committed a 
specified crime, good faith between the gov-; 
ernments requires that he should not be tried 
for other ofEences, It may be true that when 
a citizen has been placed under resti-aint 
without lawful cause, and without due pro- 
cess of law, he can hold every one who 
caused or contributed to his Imprisonment 
to a strict accountability in a civil action. 
la the one case the right of asylum is sa- 
cred, except so far as it has been yielded by 
the terms of the international compact, and 
any abuse or perversion by one government 
of the privileges of arrest granted by the 
treaty, is a just cause of complaint on the 
part of the other. In the other case, so jeal- 
ous is the law in regard to the invasion of 
the individual liberty of the citizen, that 
all unauthorized restraint of his person is 
followed by damages against the offending 
party. But here, a court of competent juris- 
diction has the custody of a person who is 
charged with the commission of certain of- 
fences against the laws of tlie state. The 
answer to the charge is, that some other 
person has done a wrong to the prisoner, 
by violating the laws. of another state, in ar- 
resting him without proper authority. In a 
criminal case this can hardly be reckonea 
a pertinent response. A person arraigned 
for the commission of a felony cannot plead 
in bar that he ought to be excused from 
answering the charge because other parties 
trespassed upon his personal rights. It is 
confounding of matters which are essentially 
separate and distinct. It is a claim on the 
part of the accused that his criminal viola- 
tions of the law are to be condoned by his 
personal injuries. It is askmg a court to 
suspend its most responsible duties, to wit, 
the trial of alleged offenders against the Pe- 
nal Code of the state, while the persons 
charged with the crime are instituting pre- 
liminary investigations into the methods 
adopted to bring them within its jurisdiction. 
Such a course, for obvious reasons, is allow- 
able in a civil suit between private litigants, 
but, for like obvious reasons, cannot be and 
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never has been allowed in criminal proceed- 
ings, where the object of the prosecution 
is to punish an offender against the public. 
On a claim of this sort the court says to the 
prisoner, "You are going too fast. We will 
consider one thing at a time, and every- 
thing in its regular order. The precise mat- 
ter which now concerns you and the court 
is. whether you are guilty of the crime 
charged against you. As you happen to be 
found within our jurisdiction, we wUl first 
settle that question, and afterwards, if needs 
be, will inquire into the circumstances at- 
tending your rendition for trial, or will leave 
the respective governments to discuss them, 
or will remit you to the recovery of such 
damages as you may be able to obtain in 
the civil courts for the violation of your 
rights of person," 

All the authorities of Great Britain and 
the United States, when carefully distin- 
guished and interpreted by their circumstan- 
ces, support this view of the law. The ear- 
liest cases in England to which the atten- 
tion of the court has been called, are Res 
V. Marks, 3 East, 157, before the king's 
bench, in 1802, and Ex parte Krans, 1 Bam. 
«& C, 258, in the same court in 1823. in 
both of which it was held that when a party 
was liable to be detained on a criminal 
charge, the comrt would not inquire on ha- 
beas corpus into the manner in which the 
capture had been effected. The Case of 
Scott, 9 Bam. & C. 446, before the king's 
bench, in 1829, was thus: A mle nisi had 
been obtained for a habeas corpus to bring 
the body of the prisoner in the custody of 
the marshal, in order that she might be dis- 
charged, on the ground that she had been 
improperly apprehended, in a foreign coun- 
try. It appeared on the return that an in- 
dictment for perjury had been found against 
her in London; that a warrant for her ar- 
rest to appear and plead had been granted; 
that the police officer having the warrants 
went beyond his jmisdiction, and followed 
her to Bmssels and then arrested her, con- 
veyed her to Ostend against her will, and 
thence back to England. Chief Justice Ten- 
derden, on discharging the rule, said: "The 
question is thus, whether if a person charged 
with a crime is found hi this country it is the 
duty of the court to take care that such a 
party shall be answerable to justice, or 
whether we have to consider the circum- 
stances under which she was brought here. 
I thought, and will continue to think, that 
we cannot inquire into them." The courts 
of South Carolina, in the same year, were 
considering the same question, as appears 
in the case of State v. Smith, reported in 1 
Bailey, 283. In the case of State v. Brew- 
ster, 7 Vt. 118, before the supreme court of 
Vermont, in 1835, an attempt had been made 
in the court below to have the proceedings 
in an indictment against the defendant dis- 
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missed, on the ground that he was forcibly 
and against hi^ will, and without the as- 
sent of the authorities of Canada, brought 
from that province. The court held that the 
matter set up could not avail the prisoner. 
Dows' Case, reported in 18 Pa. St. 37, is 
in many of its features quite similar to the 
one under consideration, but the illegality 
of the capture could not be set up by the 
fugitive. The case of State v. Eoss, 21 Iowa, 
467, was cited also, and no reference was 
made to the cases of U. S. v. Caldwell [Case 
No. 14,707], because they had been fully 
discussed in the argument, and were not 
considered pertinent in the present instance. 
They all turn upon the construction of tlie 
treaty between the United States and Great 
Britain, in regard to the extradition of fugi- 
tives from justice, and involve the authority 
of the courts to hold a surrendered fugitive 
for trial for any other than extraditable 
offences. It may, however, be remarked. In 
reference to this question, that by the second 
clause of article 6 of the constitution of the 
United States, treaties are declared to be 
the supreme law of the land, and by the 
second section of article 3 they are brought 
as dlrectiy within the judicial power as cases 
in law and equity arising xmder the con- 
stitution and laws of the United States; un- 
less, therefore, there was something hi the 
treaty with Great Britain which required the 
aid of legislative provisions to give it effect 
(see [Foster v. Nedlson] 2 Pet [27 U. B.] 253), 
it is somewhat difficult to understand or 
endorse the reasoning of the learned judge 
who decided the ease of U. S. v. Caldwell 
[Case No. 14,707], and especially where he 
asserts that complaints of the abuses of the 
extradition proceedings do not form a proper 
subject of investigation in the courts of the 
United States. 

It is the conclusion of the court, upon prin- 
ciple and authority, that the state court has 
the right to hold the prisoner for trial for 
the offence charged against him, without 
referen(» to the circumstances under which 
his arrest was made in a foreign jurisdiction. 
It necessarily follows that there is no au- 
thority here to discharge him on the habeas 
corpus. Neither the constitution of the 
United States, nor section 753 of the Revised 
Statutes, makes any provision for the writ 
in such a ease, and the prisoner must be re- 
manded. 



Case "No. 10,165. 

NEW JERSEY MUT. INS. CO. v. BAKER. 
[See 94 U. S. 610.] 



NEW JERSEY MUT. LIFE INS. CO. (DE 
CAMP v.). See Case No. 3,719. 

NEW JERSEY R. CO. (MILNOR v.). See 
Case No. 9,620. 
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Case Wo. 10,166. 

NEW JERSEY STEAMBOAT GO. v. 
PLEASONTON. 

[8 Blatchf. 259.] i 

Circuit Court, S. D. New York, Feb. 18, 1871.2 

IntersaTj Revenue— Gross Receipts Steajiboat 

CoMPAKT FOB Carriage op Passengers — Act 

June 80," 1864, as Amended Jdl-t 13,' 1S66. 

1. Section 103 of the internal revenue act of 
June 30, 1864 (13 Stat. 275), as amended by 
section 9 of the act of July 13, 1S66 (14 Stat 
135), is to have full operation, according to Its 
plain terms. 

2. Under that section, the "gross receipts" of a 
steamboat company from passengers carried by 
it in its steamboats, includes receipts not only 
for the carriage of passengers, but for the use 
of berths and staterooms, 

[This was an action by the New Jersey 
Steamboat Company against Alfred Pleason- 
ton, collector of internal revenue, to recover 
the amoTint of a tax alleged to have been 
unlawfully exacted.] 

■William P. Prentice, for plaintiffs. 
Henry E. Davies, Jr., Asst Dist Atty., for 
defendant 



WOODBUFP, Circuit Judge. (1) I am of 
opinion, that when, by the act of July 13th, 
1866, (14 Stat 98,) in section 9 thereof, (page 
135,) congress struck out of the internal reve- 
nue law the former section 103, and re-en- 
acted it, with such modifications as were 
deemed proper, and, in the same act, by sec- 
tion 70, (page 173,) declared, in express terms, 
that "all provisions of any former act, in- 
consistent with the provisions of this act, 
are hereby repealed," they left to us no al- 
ternative but to say, that section 103, as then 
re-enacted, with the modifications then made, 
is to have full operation, accwding to its 
plain terms. 

(2) I am also of opinion, that the plaintiffs' 
attempt to withdraw from the designation 
of "gross receipts from passengers," a por- 
tion thereof, because they discriminate, in 
their charge to passengers, assigning a por- 
tion to the mere right of passage and a por- 
tion to the use of the berth or the stateroom 
in which the passenger necessarily passes a 
portion of the period of carriage, is not war- 
ranted by the law or by the sensible meaning 
of the language, "gross receipts from pas- 
sengers." Those receipts are what the pas- 
senger pays for carriage, with its usual and 
necessary incidents. As well, in my opin- 
ion, might railroad companies, who are in- 
cluded in the same section, make discriminat- 
ing charges, one for the mere carriage of the 
passenger, and another for a seat, and then 
claim the deduction of the latter from' their 
gross recapts, as not taxable. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirmed in 18 Wall. (So U. S.) 478.] 



The defendant must, have judgment, with 
costs. 

[This cause was carried iiy writ of error to 
the supreme court, where the judgment of this 
court was affirmed. 18 Wall. (85 U. S.) 478.] 



NEW JERSEY STEAM NAV. CO. (CLARKE 
v.). See Case No. 2,859. 



Case ITo.lOjie?. 

NEW JERSEY ZINC CO. v. TROTTER et al. 

[23 Int Rev. Rec. 410; 17 Am. Law Reg. (N. 
S.) 376.] 

Circuit Court, D. New Jersey. 1877. 

Removal op Causes — Citizenship — Repeal op 
Statdtes — Local Phejcdioe. 

[1. The second and third subdivisions of Rev. 
St § 639, relating to removals by one of sev- 
eral defendants, and to removals on the ground 
of prejudice and local influence, are not in con- 
flict with the provisions of the act of 1875 [18 
Stat 470] so as to be repealed by the latter act] 

[2. Where one defendant is a citizen of a dif- 
ferent state from plaintiff, and others are citi- 
zens of the same state, and the latter, by an- 
swer in the state court, disclaim all interest in 
the controversy, this does not bring the cause 
within that clause of the act of 1875 which au- 
thorizes removal by a single defendant when 
the controversy is wholly between citizens of 
different states, and can be wholly determined 
as between them; for the matter must be de- 
termined upon the case made in the complaint,' 
and not by the answers,] 

[3. In such case the cause is not removable 
on the ground of local-prejudice under the third 
subdivision of Rev. St § 639; for under this 
section all defendants must join in the peti- 
tion, and they must aU be nonresidents of the 
state. 

Thomas N. McCarter, for petitioner. 
John E. Parsons, for respondent 

NIXON, District Judge. This is a motion 
to remand to the state court the controversy 
pending between the New Jersey Zinc Com- 
pany, a corporation created by the laws of 
New Jersey, and Charles W. Trotter, a citi- 
zen of the state of New York. The com- 
plainant filed its bill in the court of chan- 
cery of New Jersey, on the 22d of January, 
1877, against Trotter and one William Dix- 
son and Daniel P. Mapes, for an injunction 
to restrain them from digging, mining and 
carrying away or using any of the zinc ores, 
or other ores, foiind upon certain described 
premises, on Mine Hill, in the county of Sus- 
sex, New Jersey, except f ranklinite and iron 
ores, when they exist separate from zinc ore, 
and to account for all the ores which had al- 
ready come into their hands. The bill al- 
leges that Dixson and Trotter were engaged 
in business as partners^ and that the other 
defendant Mapes, acting or claiming to act 
under the authority of the firm, had entered 
upon a portion of the premises and exca- 
vated and removed therefrom a considerable 
quantity of the ores. Answers were sever- 
ally filed by the defendants: the said Dixson 
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acknowleding that he was the partner of 
Trotter in other matters, but disclaiming all 
interest in the pending controversy, and de- 
nying that he ever authorized Mapes to mine, 
or remove any of said ores, or that he noTV 
claims or ever claimed any right, property or 
interest therein: the said Mapes setting up, 
that in entering upon the premises and mining 
the ores, he was simply acting by the eommand 
and under the authority of his employer. Trot- 
ter, disclaiming all pretence of right to perform 
such acts, except as the agent and servant of 
Trotter; and the said Trotter, replying upon 
the merits, claiming that he was solely inter- 
ested in the premises, as the lessee of one 
James L. Curtis, the surviving trustee of the 
Franklinite Mining Company; that he employ- 
ed Mapes to enter, mine and carry away the 
ores, as he had the right and authority to do, 
under the provisions of a certain lease for 
said premises, from the trustee, duly executed 
March 6, 1877. Upon the filing of the bill the 
state court granted a preliminary order, re- 
straining the defendants from carrying away, 
or otherwise disposing of, any of the ores then 
mined or thereafter to be mined, upon the 
premises, except franklinite and iron ores, 
when they exist separate from the zinc ore. 
In this state of the pleadings, the defendant. 
Trotter, on the 31st of August, 1877, filed in 
the state court a petition, praying for the re- 
moval of the cause to this court He set 
forth in the petition, that complainant was a 
citizen of the state of New Jersey, and the 
petitioner a citizen of New York, and that the 
whole controversy in the suit was wholly be- 
tween citizens of different states; that al- 
though Mapes & Dixson were joined in the 
bill of complaint, as defendants with the pe- 
titioner, yet, in fact, neither of them had any 
interest in said controversy; that the same 
was between the complainant and i>etitioner 
and could be fully determined between them, 
without the presence of the other defend- 
ants; and further, that he had annexed there- 
to and filed therewith, an affidavit, that he 
had reason to believe, and did believe, that 
from prejudice and local influence, he would 
not be able to obtain justice in the state 
court Not, as was explained upon the argu- 
ment, from any lack of confidence in the in- 
tegrity or abihty of the chancellor, but be- 
cause he would feel obliged to follow the de- 
cision of the court of errors and appeals of 
New Jersey, in the case of New Jersey Zinc 
Co. V. Boston Franklinite Co. [2 Beas, 322], 
which was supposed to be against the claims 
of the defendant in this case. 

The counsel for respondent insists that the 
case should be remanded, because the act of 
March 3, 1875 (18 Stat 470), has repealed all 
antecedent legislation in regard to the re- 
moval of causes, and because the present con- 
troversy does not fall within the provisions 
of the said act The counsel for the peti- 
tioner claims that only such portions of the 
acts of 1866 [14 Stat. 306] and 1867 [Id. ^58] 
as are in conflict with the law of 1875, are re- 



pealed by It; that the second and third sub- 
divisions of section 639 of the Revised Stat- 
utes are stiU in force, and that the pending 
suit comes within both of these subdivisions; 
or, if he is mistaken with regard to the ex- 
istence of that law, he is, nevertheless, enti- 
tled to the removal under the second and 
third sections of the act of March 3, 1875. 

In order to understand the present state of 
the law in the matter of the removal of 
causes from the state to the national courts, 
it may be proper to advert briefly to the pre- 
vious legislation upon the subject Whilst the 
judicial power of the United States is vested, 
by the provisions of the third article of the 
constitution of the United States in one su- 
preme court, and in inferior courts, it Is left to 
congress to say, fi-om time to time, what in- 
ferior courts shall be ordained and establish- 
ed. When the congress acts, and clothes 
these subordinate tribunals with jurisdiction, 
the extent of the jurisdiction— within the 
range of the constitutional authority to act 
as limited by the second section of the third 
article— is wholly determined by the congres- 
sional will. Until within a few years, all the 
general legislation upon the subject is found 
in the twelfth section of the judiciary act 
[1 Stat 79]. It is here that the class of 
cases is defined in which the power of remov- 
al exists, and the circumstances are found 
under which such removal may be effected. 
The amount in dispute must be $500; the 
suit must be commenced in the state com'l 
against an alien, or by the citizen of the state 
in which the suit Is brought, against the citi- 
zen of another state; and the petition for re- 
moval must come from the defendant or de- 
fendants, and be filed in the state court at the 
time of entering an appearance to the action. 
Under these provisions, it was early decided, 
that the right of removal existed only with 
the defendant; that where there was more 
than one, all must join in the petition, and 
to authorize the removal, that all the plain- 
tiffs must be citizens of the state in which 
the suit was brought, and all the defendants 
citizens of some other state or states. 

The right to remove was enlarged by the 
act of July 27, 1866. It was therein pro- 
vided, that if It appeared to the satisfaction 
of the court, that there was an alien defend- 
ant and a citizen of the state wherein the 
suit was brought, or that the suit was 
against a citizen of the same, and the citizen 
of another state, and was for the purpose of 
enjoining or restraining him or was one In 
which there could be a final determination of 
the controversy, so far as it concerned him, 
without the presence of the other defend- 
ants, as paities in the cause; in every such 
case the alien defendant or the non-resident 
citizen, might petition the state court for its 
removal, as against him, at any time before 
the trial or final hearing. But such removal 
did not take away the right to proceed at the 
same time in the state court against the other 
defendants, if the plaintiff desired so to dc. 
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This act was amended, and tlie jurisdiction 
still further enlarged by the act of March 2, 
1S67. Under its provisions, when there was 
& suit between a citizen of the state in which 
it was brought, and a citizen of another state, 
such non-resident citizen, whether he was 
plaintiff or defendant, might remove the 
cause into this court, by filing a petition in 
the state court at any time before trial or 
final hearing, upon filing an affidavit in the 
state court, alleging that he had reason to 
believe, and did believe, that from prejudice 
or local influence he would not be able to ob- 
tain justice in the state court. These three 
acts embrace the general legislation of con- 
gress, on the subject of the removal of suits, 
previous to the act of March 3, 1875, to which 
reference will be made hereafter; and their 
various provisions are grouped under the 
first, second and third subdivisions of sec- 
tion 639 of the Revised Statutes of the United 
States, where the confused phraseology of 
the act of July 27 1866, has been corrected 
and made intelligible. The subsequent legis- 
lation occurs in the act of March 3, 1875, en- 
titled "An act to determine the jurisdiction 
of circuit courts of the United States and to 
regulate the removal of causes from state 
courts and for other purposes." 18 Stat. 470. 
Omitting from the second and third sections 
everything that does not concern the present 
inquiry, they provide, in substance, that any 
civil suit at law or in equity, pending or here- 
after brought in any state court, * >» * in 
which there shall be a controversy between 
citizens of different states, may be removed 
by either party into the circuit court of the 
United States for the proper district, upon 
filing a petition in the state court before or at 
the term at which the said cause could be 
first ti'ied and before the trial thereof. And 
when, in any such suit, there shall be a con- 
troversy which is wholly between citizens of 
different states, and which can be fully de- 
termined as between them, then either one or 
more of the plaintiffs or defendants, actually 
interested in such controversy, may remove 
said suit It was clearly the general design 
of this act to enlarge the jurisdiction of the 
court in the matter of the removal of siiits as 
well as in other matters. Whether such a re- 
sult has beeen secured will depend upon the 
operation of the tenth section,- which pro- 
vides that all acts and parts of acts in con- 
flict with the provisions ^of that act are re- 
pealed. 

At the hearing the arguments of counsel 
turned principally upon the question as to 
how far the previous legislation conflicted 
with, and had beeen superseded by, the act 
of 1875. It seemed to be conceded on both 
sides that the first subdivision of section 639 
of the Revised Statutes was covered by the 
more comprehensive provisions of this last 
act, and the chief controversy was in regard 
to the second and third subdivisions. Each 
of these provides for the removal of causes un- 
d^r a state of circumstances which are not 
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provided for in the act of 1875, and unless 
they are in conflict with the provisions of the 
later act they are not repealed by it; for in- 
stance, the second subdivision authorizes the 
splitting of a cause under certain circum- 
stances, leaving some of the parties to go on 
with the suit, as to them, in the state court 
and allowing the removal as to other parties 
to this court, whenever there could be a final 
determination of the controversy, so far as 
they were concerned, without the presence 
of the other parties. The last clause of the 
second section of the act of 1875 has retained 
some of these provisions in permitting one or 
more of either the plaintiffs or defendants 
to remove the suit when there is a contro- 
versy therein wholly between citizens of dif- 
ferent states and which can be fully deter- 
mined as between them. But it does not al- 
low the splitting of the cause; and although 
one of the plaintiffs or defendants may peti- 
tion for the removal under the conditions 
named, such petition takes the suit and all 
the parties to it, and not, as imder the other 
act, merely a controversy wholly determin- 
able between some of tha parties, leaving the 
other matters involved therein between other 
parties for the action and adjudication of the 
state courts. And likewise the thurd subdi- 
vision provides for the removal of the cause 
by either a non-resident plaintiff or a non- 
resident defendant, upon filing an affidavit 
of prejudice or local influence, and this pro- 
vision is altogether omitted in the act of 
1875. Unless these differences existing be- 
tween the old and new legislation create a 
conflict both must stand, because only con- 
trary or repugnant acts or parts of acts are 
repealed. And wherein is the conflict? Be- 
cause the act of 1875 authorizes the removal 
of the whole suit under the existence of. cer- 
tain facts, does it necessarily repeal those 
features of the act of 1866, transferred to the 
revision, which permit a suit to be split and 
to be removed in part upon the existence of 
other and varyhig facts? When it is ap- 
parent that it was the intention of congress 
to amplify the jurisdiction of the court, must 
such a construction be placed upon then: act 
tliat the jurisdiction wiU be restricted? And 
yet such would be the result, if it be held, 
that either the provisions of the act of 1866, 
authorizing a defendant to remove a cause, 
as to him, or the provisions of the act of 
1867 in regard to prejudice or local influence, 
were superseded by the more recent legisla- 
tion. Holding, then, that the second and 
third subdivisions of section 639 are still in 
force, the question reverts, whether the pres- 
ent suit is removable either in whole or in part 
under any existing law? The complainant 
is a corporation, resident of the state wherein 
the action is brought Two of the defendants 
live in the same state and one in the state of 
New York. The petition for removal has 
been filed in the state court by the non-resi- 
dent defendant alone. If the two other de- 
fendants had united in the petition, the 
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Tvliole suit could have been removed into this 
court, under the provisions of the act of 1875. 
They have not joined with the petitioning de- 
fendant, but have answered in the state 
court, disclaiming all interest in the contro- 
versy. Will such disclaimer bring the case 
within the last clause of the second section 
of that act which authorizes a single plain- 
tiff or defendant to petition for the removal, 
when the controversy is wholly between citi- 
zens of different states and can be fully de- 
termined between them? We think not We 
must decide upon the case made by the bill 
of complainant, and not by the disclaimer of 
the defendants. It is, doubtless, true that if 
immaterial parties have been added, merely 
to give jurisdiction, or to hinder a removal, 
the court would and ought to disregard their 
presence. Wood v. Davis, 18 How. [59 U. S.] 
467. But neither Mapes nor Dixon is a nom- 
inal party, if the allegations of the bill, as to 
their acts or interests, are true. Their pres- 
ence is necessary to the complete mainte- 
nance and vindication of the rights "of the 
complainant; for the whole controversy — 
embracing indemnity for the past and securi- 
ty and protection for the future— cannot be 
determined without them. Nor is the suit 
removable under the third subdivision of sec- 
tion 639. All the defendants have not joined 
in the petition ; nor are they all non-residents 
of the state; and both of these facts must ex- 
ist to bring the case within the provisions of 
that clause of the section. Bixby v. Couse 
[Case No. 1,451]; Sewing Machine Co., 18 
Wall. [85 U, S.] 587. In the latter case the 
supreme court say: "Either the non-resi- 
dent plaintiff or non-resident defendant may 
remove the cause under the last named act 
(act of March 2, 1867), provided all the 
plaintiffs or all the defendants join in the 
petition, and aU the party petitioning are 
non-residents, as required under the judi- 
ciary act; but it is a great mistake to sup- 
pose that any such right is conferred by 
that act, where one or more of the plain- 
tiffs or one or more of the petitioning defend- 
ants are citizens of the state in which the 
suit is pending, as the act is destitute of any 
language which .can be properly, construed 
to confer any such right unless all the plain- 
tiffs or all the defendants are non-residents 
and join in the petition." 

The only remaining inquiry is, whether the 
suit is removable in part under the second 
subdivision of section 639. If it be conceded 
tliat that clause of the section is in force, 
there is no reasonable doubt but that the case 
under consideration is within it This is a 
suit brought so far as it relates to the peti- 
tioning defendant to restrain and enjoin 
him; and it is also one in which there can be 
a final determination of the conti-oversy, so 
far as concerns him, without the presence of 
the other defendants, as parties to the cause. 
It answers to all the reauirements of that 
clause of the section which allows a sever- 
ance of the defendants; the non-resident pe- 
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titioner coming here for the determination of 
his rights, and the other resident defendants 
remaining in the state court in which th& 
controversy, as to them, may be still carried 
on by the complainant 

The motion to remand must be refused and 
the cause will proceed in this court against 
the petitioning non-resident defendant alone, i 

[NOTE. There was also another bill subse- 
quently filed by the New Jersey Zinc & Iron Co. 
against Charles W. Trotter, James L. Curtis, 
and the Franklinite Steel & Zinc Company, to- 
obtain the reformation of certain deeds. The 
cause was heard on a motion to remand to the- 
state court The motion was granted. 18 Fed. 
ooi. 

[An action of trespass had been instituted by 
Trotter to recover damages of the New Jersey 
Zmc Company for entering on his lands and dig- 
ging up and carrying away a quantity of ore. 
Judgment was rendered in favor of Trotter for 
$3,320 damages and costs. Case unreported. 
Defendants then removed the ease, by writ of 
erro^ to the supreme court A motion made 
by Trotter to dismiss, because the value of the 
matter in dispute did not exceed S5,000. wa& 
granted. 108 U. S. 564.] 



NEW JERSEY ZINC CO. CWETHERILL v.). 
See Cases Nos. 17,463 and 17,464. 



Case ]Sro. 10,168. 

In re NEW LAMP CHIMNEY CO. 
District Court S. D. New York. 

Bankruptcy— Counsel Fees— Disbursements. 
iJi^^ memorandum in 2 Alb. Law J. (Oct 29, 
1870) 343, states that BLATCHFORD, District 
Judge, refused to allow §250 out of the assets 
of the bankrupt estate as counsel fees to the 
bankrupt s attorney, on the ground that no such 
allowance was authorized in the bankruptcy act 
or m analogous practice; and referred a ques- 
tion of allpwmg the attorney ?90 for disburse- 
ments to the register for proofs and opinion.] 

J. W. Martin, for bankrupt. 

S. B. Hingenbotam, for assignees and credit- 
ors. 

_PJpwhere reported. Opinion of BLATCH- 
FORD, J., and report of referee not now ac- 
cessible.] 

Case Wo. 10,169. 

In re NEWLAND. 

[Affirming Case No. 10,171. Nowhere report- 
ed; opimon not now accessible.] 



CaseTSTo. 10,170. 

In re NEWLAND. 

[6 Ben. 342; 2 7 N. B. R. 477.] 

District Court S. D. New York. Feb. 7, 1873, 

Secdrity -for Debt— Insurance on Bankrupt's- 
Life— Present Value of PoLicr. 

N., having borrowed money of his mother-in- 
law, gave her his notes for it and, as security 



iSee the opinion of BALLARD, J., to the 
same effect, in Cooke v. Ford fCase No. 3,173]. 

2 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 
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for them, procured a policy of insurance on Ms 
life to tie amount of §4,000, for her benefit, 
and paid the premiums on it up to the dale ot 
his bankruptcy. On a surrender of the Pphcy, 
she would be entitled, in its stead, to a paid up 
policy for S158. The cash value of the policy, 
at the date of the bankruptcy, if surrendered, 
was S13.13. The mother-in-law proved her deht, 
to the amount of $3,430, setting forth the se- 
curity: Meld, that, in order .to ascertain the 
amount on which she was entitled to dividends 
from the estate, the cash value of me policy, it 
surrendered, viz., §13.13, should be deducted 
from the amount of the debt, as proved. 
[CTited in He MeKinney, 15 Fed. 539.] 

Pn the matter of Frank F. Newland, a 
bankrupt] 
Tames Clark, for creditor. 
David Thornton, for assignee. 



BLATGHFORD, District Judge. The pe- 
tition in this case, a voluntary one, was filed 
on the leth of April, 1872. . Mrs. Van Ant- 
werp, the mother-in-law of the bankrupt, has 
proved a debt against his estate, on promis- 
sory notes made by him, and held by her, for 
§4,000', the consideration for which was mon- 
ey loaned by her to him, the amount of the 
debt proved being §3,450, there having been 
§550 paid on account of tJie §4,000. On the 
16th of April, 1870, the bankrupt took out a 
policy of insurance on his own life, in a life 
insurance company, for §4,000, for the benefit 
of Mrs. Van Antwerp, payable to her, as col- 
lateral security for said debt, and paid the 
quarter-yearly premiums, §19.84 each, up to 
the date of his bankruptcy. On the surren- 
der of this policy, the company would, by its 
terms, issue, in its. stead, a paid up policy for 
§158. At the present age of the bankrupt, 
it would require the payment now of a sin- 
gle premium of §49.99, to purchase a paid up 
policy in the company for §158. The cash 
value of the §4,000 policy, on a surrender of 
it to the company, is §13.13. The proof of 
debt sets forth the security. 

Two questions are certified by the register 
as arising on the foregoing facts: (1) Wheth- 
er the assignee in bankruptcy can require 
Mrs. Van Antwerp either to surrender the 
policy to him and take a dividend on all her 
claim, or to retain the policy and withdraw 
her proof of debt (2) If such election on her 
part cannot be required, what shall be taken 
as the value of the collateral security to be 
deducted from the debt, so as to arrive at the 
amount on which Mrs. Van Antwerp is to re- 
ceive a dividend from the estate? 

It is contended, on the part of the assignee, 
that, as the bankrupt took out the policy, and 
for two years paid the premiums, the as- 
signee has a claun to whatever surplus of the 
amount insm-ed there may be, after paying 
the debt due Mrs. Van Antwerp, and that 
she could not retain such surplus, as against 
the assignee; that the payment of the amount 
insured will pay her debt; that dividends to 
her must cease when the amount insured is 
paid; and that, if she shall receive dividends 
on the §3,450, or on that amount less the §13.- 
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13, or less the §158, and then the amount- in- 
stu-ed shall be paid, she will have received 
the dividends, and the §3,450 in addition. 
Hence, the assignee insists, that Mrs. Van 
Antwerp ought to surrender to the assignee 
her interest in the policy, and prove her claim 
for the §3,450, as a debt unsecured, or else 
look to the policy as full secm-ity, and relin- 
quish all claim on the assets of the estate. 

For the creditor, Mrs. Van Antwerp, it is 
contended, that this poUcy, the bankrupt be- 
ing alive, has now no fixed, definite value, 
other than its present cash surrender value of 
§13.13; that, outside of that, everything is 
contingent, as well the continued payment of 
the premiums, as the duration of the life in- 
sured, and the continued solvency of the com- 
pany; that, if the future payments of pre- 
miums shall be made by the creditor, she 
will be giving to the policy all its value; that 
the future payments of the premiums may be 
made by the bankrupt out of after acquired 
property, if he does not thereby contravene 
any provision of the bankruptcy act; that 
it would not be equitable to require the cred- 
itor to deduct from her claim more than the 
present cash smrender value of the policy; 
tiiat such value is the entire present value 
produced by the payments of premiums by 
tiie bankrupt; that the entire security which 
the bankrupt has furnished to the creditor, 
by making such payments, is the present 
cash surrender value of the policy; that the 
contingencies before mentioned make it im- 
possible to consider the present value of the 
poUey as behig §4,000; that the $158, as the 
amount of a paid up poHcy which would now 
be issued for the premiums already paid, 
ought not to be taken as the present value of 
the §4,000 policy, because of the contingen- 
cies as to the duration of the life insured and 
as to the continued solvency of the company; 
and that, consequentiy, the only certain pres- 
ent value is the §13.13 cash surrender value. 
The questions involved are ones as to which 
no direct authorities are to be found, either 
in England or in the United States. It is 
wen settied, that where a debtor, at his own 
expense, effects an insurance on his life, as 
security to a creditor, the representative of 
the debtor is entitied to the surplus after the 
debt is paid. So, too, if such a debtor, in his 
lifetime, pays the debt, he is entitled to have 
the policy delivered up to him. Lea v. Hin- 
ton, 5 De Ges, M. & G. 823; Drysdale y. 
Piggott, 22 Beav. 238; Courtenay v. "Wright, 
2 Gife. 337; Morland v. Isaac, 20 Beav. 389. 

The policy of insurance, as a security, is 
not, within the language of section 19 of the 
bankruptcy act, "a mortgage or pledge of real 
or personal property of the bankrupt, or a 
lien thereon for securing the payment of a 
debt" owing to the creditor from the bank- 
rupt; but, nevertheless, the creditor must, in 
some proper way, credit on the debt the pres- 
ent value of the security. It s6ems to me 
impossible to say that the present value of 
the "policy is more than Its cash surrender 



NEWLAND (Case No. 10,171) 

value. But for its having such cash surren- 
der value, it could not be said to have any 
appreciable value. Parker v. Marquis of 
Anglesey, 20 Wkly. Rep. 162, 25 Law T. (N. 
S.) 482. It is true, that the bankrupt paid 
the premiums for two years, but that has giv- 
en no present appreciable value to the policy 
other than its cash surrender value. It is 
true, that, if the policy were now due, the 
creditor could not hold, as against the as- 
signee, the surplus beyond her debt. But, it 
may require the payment of the premiums for 
many years, before the death of the person 
insured will make the policy due; and those 
premiums, with the accumulating interest- on 
the debt, may, with the debt, amount to a 
sum much larger than the amount of the poli- 
cy. It would not be proper, even if the cred- 
itor should so desire, to compel the assignee 
to assume the payment of the premiums on 
the policy for the future. In jfifty years, and 
the assured may live that length of time, the 
premiums, not calculating interest on them, 
would amount to about $4,000. Besides, the 
^estate could not be kept imsettled, to carry 
-this policy; and, if the assignee took it now, 
it would now be worth to him, to dispose of, 
In its present shape, no larger sum than its 
cash surrender value. That amoimt he Is en- 
titled to liave allowed at once on the debt^ 
the balance of it being proved. It is not 
proper to require the creditor to prove for 
nothing and look to the policy alone, because 
the policy is now worth only the ?13.13. 

In every view, tlie first question must be 
answered in the negative, and the vaJue of 
the policy, to be deducted from the debt, must 
be taken at ?13.13. 

[NOTE. The policy was kept alive by the 
payment by the defendant's mother-in-law. Mrs. 
\ an Antwerp, of the premiums afterwards due 
upon it She received a dividend on the debt 
due her from the bankrupt estate. Subsequent- 
ly the bankrupt died. The case was then be- 
fore the court upon the question of the appor- 
tionment of the amount received upon the policy 
from the msurance company, between the as- 
siKnee and Mr& Van Antwerp, Case No. 10,- 

Case Wo. 10,171. 

In re NEWLAND. 

17 Ban. 63; i 9 N. B. B. 62; 2 Ins. Law J. 860 
895; 4 Bigelow, Ins. Gas. 283.] 

District Court, S. D. New York. Nov. 21 
1873.2 

Insurance on Bankrupt's Life— Right of Cred- 
itor WHO KEPT POLICT AlIVB — 

Securitt for Debt. 
1. An insurance policy on the life of a bank- 
rupt was set forth in his hst of debts, as securi- 
ty for a debt. The debt was originally $4,000. 
The policy was for $4,000. Before the bank- 
ruptcy, $ooO had been paid on the debt The 
debt was proved at $3,450. The surrender val- 
ue of the pohcy at the time was credited on the 



1 [Reported by Robert D. Benedict Esq., and 
Ji. Lmcoln Benedict Esq., and here reprint- 
ed by permission.] 

2 [Affirmed by circuit court Case unreport- 
cu.J 
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debt hj order of the court, at $13.13; and a 
dividend of $641.64 from the bankrupt's estate 
was paid on the debt The holder of the policy 
kept it alive by paying the premiums, instead 
o± surrendering it and, before another dividend 
was paid by the estate, the bankrupt died, and 
tiie msurance policy became due. Edd, that 
the holder of the policy was not entitled to re- 
ceive and keep all the insurance money; 

2. The debt must be charged at its original 
ainount, without deducting the surrender value, 
with interest the payments of $550 and $641.64 
must be credited on it with interest, and the 
amount received on the policy must be applied 
to extinguish the balance due on the debt, the 
creditor having credit for all premiums paid by 
him after the petition in bankruptcy was filed 
and out of the balance, if any, the assignee must 
be refunded the $o50 -" r the $641,647 with in- 
terest. ' 

[In the matter ol i-^rank P. Newland, a 
bankrupt.] 

Charles M. Earle, for assignee. 
John L. Hill, for creditor. 

BLATCHFORD, District Judge. On the 
16th of April, 1872, the bankrupt filed his 
voluntary petition in bankruptcy, and was, 
on the 23d of April, 1872. adjudged a bank- 
rupt thereon. Among the debts proved 
against his estate was one by Mrs. Lucy 
Van Antwerp, his mother-in-law, on two 
promissory notes made by him, without in- 
terest, for money loaned to him by her at 
the dates of the notes, neither of which 
notes was due. The notes amounted to 
$4,000. The proof was for $3,450, the bank- 
rupt having paid $550 upon the debt before 
his bankruptcy. On the 16th of April, 1870, 
the bankrupt took out a policy of life in- 
surance, on his life, for* $4,000, payable to 
Mrs. Van Antwerp, as collateral security for 
such debt He paid the premiums on such 
policy quarter-yearly to the time of filing 
his petition. Afterwards, and to and in- 
cluding the premium for the quarter year 
during which the surrender value of the 
policy was fixed, as between Mrs. Van Ant- 
werp and the assignee in bankruptcy, as 
hereafter mentioned, the premiums on the 
policy were paid with moneys fiu-nished for 
the purpose by Mrs. Van Antwerp. In the* 
schedules to the bankrupt's petition, and In 
the proof of debt by Mrs. Van Antwerp, the 
fact that the policy was a collateral security 
for the debt was set forth. Prior to the mak- 
ing of any dividend of the assets of the 
estate, the assignee and Mrs. Van Antwerp, 
by agreement, submitted to this court 
for decision, the following questions: (1) 
Whether the assignee can require Mrs. Van 
Antwei-p either to surrender the policy to 
him and take a dividend on all her claim, 
or to retain the policy and withdraw her 
proof of debt; (2) if such election on her 
part cannot be required, what shall be taken 
as the value of tbe collateral security, to be 
deducted from the debt so as to arrive at 
the amount on which Mrs. Van Antwei-p is 
to receive a dividend from the estate? The 
court answered the first question in the neg- 
ative, and decided that the value of the 
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policy, to be deducted from the debt, muft 
be taken at ?13.13, wMcb was the then cash 
value of the policy, on a surrender of it to 
the life insurance company. Newland's 
Case [Case No. 10,170]. The $13.13 was 
credited on the debt After making such 
credit, the debt, less a rebate of interest, 
stood, for a dividend, at $3,208.20. On this 
sum a dividend of 20 per cent was de- 
clared, and the amount of such dividend, 
$641.64: was paid to Mrs. Van Antwerp, 
March 18th, 1873. Mrs. Van Antwerp re- 
tained the policy and kept it alive by paying 
the premiums which afterwards became due 
on it After the dividend was paid, and 
during the life of the policy, the bankrupt 
died. Prior to the declaring of a second 
dividend, the following questions have been 
certified for decision: (1) After crediting 
the §13.13 upon Mrs. Van Antwerp's debt, 
had the assignee any further estate, right, 
or interest in the policy, or has he now in 
the proceeds? If yea, to what extent? (2) 
In case he has any such rights, is Mrs. Van 
Antwerp to be allowed for any, and, if yea, 
which, of the following items: (a) Bebate of 
interest, or proportion thereof, since her 
notes became due; (b) premiums furnished 
by her before the valuation and credit of the 
$13.13; (c) premiums paid by her after that? 
(3) Can she, in either case, retain the past 
and participate in future dividends, or can 
the assignee require her to withdraw from 
participation in further dividends?. (4) If 
she is entitled to the whole $4,000 in the 
first instance, can she be required to return, 
or in any way give the assignee the benefit 
of, what has been already credited upon the 
original debt viz. (a) the $550; (b) the 
$641.64 received by her as dividend? 

It is contended, for the creditor, that the 
policy is her absolute property, subject to 
no equity of redemption by any person; that 
the value of the policy was fixed and deduct- 
ed from the debt; that thereby the policy 
became her property, with liberty to her, 
if she chose, Intead of surrendering it, and 
receiving its surrender value, to keep it alive, 
by paying premiums, and receive to herself 
its fruits; that the right of the assignee in 
the policy ceased, on its being so valued, 
and could not be revived by the fact that 
she chose to continue to pay premiums, 
when it never could have been revived if she 
had chosen to surrender it and receive the 
$13.13; that the policy would have been 
worthless, at the death of the bankrupt, had 
Mrs. Van Antwerp not paid the premiums; 
that she took the risk and is entitled to the 
profit of the investment; and that the ques- 
tion of the value of the policy, as against 
the assignee, is res adjudicata, and cannot 
be opened. 

For the assignee, it is urged that the equity 
of the case is with him; that, if the creditor 
shall receive the $4,000, and shall retain the 
§550 and the §641.64. and shall receive fur- 
ther dividends from the estate, she will be 
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more than paid her debt in full, while the 
other creditors will not be paid in full; that, 
if she shall repay the §550 and the $641.64, 
and be debarred from further dividends, she 
will still be paid in full, while the other 
creditors will not; that, therefore, by receiv- 
ing the amount of her policy, • she is paid 
more than her debt and ceases to be a 
creditor; and that, consequently, the as- 
signee should be declared to be entitled to 
an interest in the policy, as an asset of the 
estate, to the extent of the surplus remaining 
after paying the debt, and no further divi- 
dend should be paid on the debt In "support 
of these views, and in answer to those main- 
tained by the creditor, it is insisted, that the 
former decision was only a direction made 
under circumstances then existing, to guide 
the assignee in respect to a dividend; and 
that Mrs. Van Antwerp took nothing but 
the right to keep the policy alive, and to 
be paid in full out of its proceeds, coupled 
with the obligation to pay to the assignee 
the surplus of the proceeds over the amount 
of ber debt 

I am of opinion that the position taken 
by the creditor is not sound. The court, in 
fixuig the §13.13 as the value of the policy, 
fixed it in reference to its value as it then 
stood, as a security created and upheld by 
the payment of the bankrupt's money, and 
one to which he had given all tjie value it 
then had. The determination of the rela- 
tions between the estate and the creditor 
proceeded on the further basis, that the 
policy was to be surrendered and was to 
cease. Since that, the creditor has kept the 
policy alive; but she has done so as a se- 
curity for her debt It was only as a creditor 
that she had such an interest in the life of 
the bankrupt as to malie it possible for her 
to have an insurable interest under the policy. 
The policy was taken out as such security, 
and has been continued as such security. 
It is not. however, now, and was not, when 
the bankrupt died, the same security which 
the court fixed the value of and applied on 
the debt at §13.13. That value was merely 
the then value of the investment of the 
bankrupt's money. The policy now is sub- 
stantially a new security. It stands as if 
Mrs. Van Antwerp had never had any se- 
curity under a policy until she began paying 
the premimn herself after the $13.13 was 
credited. Suppose another creditor of the 
bankrupt's had. after his bankruptcy and 
before any dividend was made, taken out a 
policy on his life as security for the debt, 
and the bankrupt had died before any divi- 
dend was made, would it not bave been 
necessary and proper to charge such creditor 
with the net amount realized on such se- 
curity? Mrs. Van Antwerp has substantially 
taken out a new policy, since the bankruptcy 
and before a second dividend is made, and 
ought to credit on the debt what she realizes 
on the policy, besides crediting all other pay- 
ments on the debt, and, when her debt is 
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thus paid, she ceases to be a creditor. The 
twenty-second section of the bankruptcy act 
provides that a proof of debt must set forth 
whether any and what securities are held 
for the debt and must state that the claim- 
ant has not nor has any other person, for 
his use, received any security whatever other 
than that set forth; and the same section, 
and general order No. 34, provide for the 
re-examination of all claims and proofs of 
debt at any time. This policy was, in the 
hands of Mrs. Van Antwerp, as much a se- 
curity for this debt after, instead of sur- 
rendering it, she went on keeping it alive, 
as it was before. 

As the credit of the $13.13 was based on 
the surrender of the policy, that sum ought 
not to be credited, the policy not having been 
surrendered. The debt should be charged at 
its proper original amount, with proper in- 
terest Then there should be credited on it 
the $550, with proper interest and the $641.&i, 
with proper interest. The amount of the 
policy, so far as necessary, should be applied 
to extinguish the balance due on the debt, 
Mrs. Van Antwerp having credit for, and 
being refunded, with interest the amounts 
paid by her for premiums after the petition 
was filed, either through the bankrupt or 
directly. Out of the balance, if any, then 
left of the policy money, the assignee must 
be refunded the $550, with interest and the 
$641.64, with interest. It is referred to the 
register to state an account on this basis 
and report it to the court, 

[This decision was affirmed by the circuit 
court -on review. Case unreported.] 
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NEWLIN V. GARWOOD. 
Debtor and (Jreditok. 

Where one, all of whose property at a cer- 
tain time amounted in value to about $4,500, en- 
tered into mercantile speculations to the extent 
of some $60,000, and made purchases on credit 
for that purpose, and about that time purchased 
real estate to the value of $2,500, which sum he 
withdrew from the $4,500, and in a few months 
afterwards conveyed the real estate in trust for 
his wife and children, after which he continued 
in business for several years, and then became 
a bankrupt, having never been free from debt 
at any time subsequent to the purchase of the 
real estate, held, that the assignee in bankruptcy 
was entitled to the real estate. 

[Before KANE, District Judge. Cited in 1 
Whart. Dig. 572, to the point as stated above. 
Nowhere reported; opinion not now accessible.] 



Case KTo. 10,173. 

Ex parte NEWMAN. 

[3 App. Com'r Pat. 226.] 

Circuit Court District of Columbia. Oct 14, 
1859. 

Patentable Invention — Double Use — Hoop 
Skirts. 
[The use of strands of twisted cord to sus- 
tain the hoops of hoop skirts Jield a patentable 



invention, where the result was a better and 
cheaper article, although a similar use of such 
cords for supporting the rounds of rope ladders, 
the slats of window blinds, etc, was old and 
well known.] 

Appeal from the decision of the commis- 
sioner of patents, refusing to grant Cearsar 
Newman a patent for a new and useful im- 
provement in fabricating hoop-skirts. 



MORSELL, Circuit Judge. The appellant 
states his claim thus: "My improvement con- 
sists in cheapening the construction of skirts 
known as 'skeleton skirts' by the employment 
of strands of cord so twisted as to retain the 
hoops of spring-steel or other material form- 
ing the spring hoops in their places, by 
which great facility and cheapness of con- 
struction is attained; materially reducing the 
cost of manufacture as heretofore practiced. 
To effect this desirable result I take the or- 
dinary spring-hoops used in skeleton skirts, 
however constructed, and, first twisting two 
or more strands hard, I place one of the 
hoops in the bight and hy the back-twist of 
the strands form a cord over the spring and 
thus fasten it Cords formed as thus de- 
scribed are placed at equal distances all 
around the hoop sufficiently far apart for the 
purposes of properly sustaining the hoop for 
strength and durability as shown in the 
drawing; and the formation of each of the 
cords extends to the length of the distance 
the hoops are to be placed apart when a sec- 
ond hoop is introduced, and a new section 
of cord is laid over it This process is con- 
tinued until the whole skirt is completed. 
This mode of connecting the spiing hoops 
of a skirt, it is obvious, admits of great rapid- 
ity of construction. The twisted cord has 
heretofore been employed in rope-ladders and 
some other constructions, and is consequent- 
ly not new. I therefore do not make any 
claim thereto as of my invention. But what 
I do claim as my invention, and desire to se- 
cure by letters patent is combining a series 
of spring-hoops as herein set forth, by means 
of a series of twisted cords, and thus form- 
ing a skeleton skirt as above specified." 

In stating particularly the nature of his 
plan he says: "The twisting of the strands 
D, D, D, Fig. II., being entirely effected by 
machinery, as well as the inserting of the 
hoops A, A, A, A, Fig. I., in the same man- 
ner." In the report adopted by the commis- 
sioner for his decision and reasons it is said: 

"The appellant in this ease proposes to sus- 
pend the spring hoops of a hoop skirt by 
means of the bight afforded by the twisting 
together of two or more strands, the series 
of twisted strands forming the vertical ribs 
of the skeleton. He claims combining a series 
of spring hoops by means of a series of 
twisted cords and thus forming a skeleton 
skirt. It is alleged on the part of the office 
that this method of suspending horizontal 
cross pieces is familiar in rope-ladders, In 
window-blinds and in many varieties of bas- 
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ket and wicker-ware, and a paitent Is refused 
on the ground that, as it is not new to sus- 
pend supports in the strands of ropes and 
cords, the adaptation of this device to the 
hoops of skeleton skirts is hut a colorable 
use, and not a patentable invention. On the 
other hand, the appellant contends that the 
point at issue does not involve the question 
of a double use. He maintains that he has 
produced a new combination; that his in- 
vention coijsists in manufacturing skirts by 
combining a series of spring-hoops by means 
of a series of twisted cords, whereby he has 
produced a manufacture that the examiner 
does not assume is old. 

"Now, looking at some of the well and 
lon^ known methods of making hoop-skirts, 
we find that the hoop for the horizontal and 
the cord for the vertical ribs are the common 
materials employed. The combination thus 
far therefore possesses no novelty, but the 
hoop and cord are the only elements of the 
combination, and we see at once that) the ap- 
pellant is driven from the ground he strives 
to occupy. The truth is that the only just 
interpretation which can be placed upon the 
claim before us— an interpretation which its 
language fully justifies— is that it refers 
alone to the method of connecting the hoops 
with the vertical cords, or the method of sup- 
porting the hoops. If it was anything -more, 
or can bear any other construction, it is that 
it relates to the means of connection or sup- 
port in combination with a hoop-skirt. As- 
suming this to be the correct view of the 
matter as understood by the appellant, and 
we are brought directly to the objection of 
the examiner that what is known In other 
connections becomes but a double use when 
applied to a new purpose. That the rounds 
of ladders, the slats of bltods, and the hori- 
zontal withes of wicker-baskets have been 
supported by twisted cords or twisted withes, 
cannot be denied notwithstanding a disposition 
is manifested to join issue as to the fact. The 
question occurs then, is there anything pat- 
entable in applying this well known method 
to the manufacture of hoop-skirts? If it per- 
form any other function, or an old function 
in a better manner in its new manifestation 
than it does in its old, there can be no doubt 
that the appellant is entitled to his patent; 
if it does neither of these, there can be as 
little doubt that his claim should be refused. 
The office performed when this plan is adopt- 
ed in a ladder is to support the rounds 
and keep them in place. So in window- 
blinds it is to support and keep in place the 
slats; and in baskets the lateral withes. If 
in skirts it performs any other office than to 
support and keep in place the hoops, we have 
failed to perceive it, and we are not assisted 
in the discovery by the revelations of the 
specification, or of the reasons of appeal. 
If it produce a different shaped skirt, a better 
■ or cheaper manufacture, then the thing 
would be patentable; but it does not alter 
the form, and there is no evidence that it 



leads to a better or cheaper fastening or sup- 
port than is now manufactured in various 
ways. The application is an analogous use, 
and should, in our opinion, follow the law as 
interpreted by the best authorities." 

This report was adopted by the commis- 
sioner as his decision May 26th, 1S59. 

To this decision there were two reasons of 
appeal filed,— the first denying the applica- 
bility of the references; the second, that 
there is no want of novelty in applicant's 
new mode for a hoop-skirt by combining the 
hoops with the twisted series of cord as 
practiced for the first time by Mr. Newman. 
Due notice having been previously given of 
the time and place of hearing this appeal, 
all the papers in the case, with the refer- 
ences, &c, were laid before me in writing, 
and submitted said case for consideration. 
In the report of the commissioner just stat- 
ed, speaking of the hoop-skirt in question, 
he says: "If it perform any other func- 
tion, or an old function in a better manner 
in ^ts new manifestation than it does in its 
old, there can be no doubt that the appel- 
lant is entitled to his patent." If it produce 
a different shaped skirt, a better or a cheap- 
er manufacture, lien the thing would be 
patentable. At the stage of the enquiry in 
which the subject was at the time of the ap- 
plication made by the appellant to the com- 
missioner for a patent, if all the previous 
requisites of the act of congress [5 Stat. 117] 
had been complied with, and the oath taken 
as directed thereby, together with the pro- 
duction of the specification, drawings, &c., 
prima facie evidence was thereby furnished, 
to be received by the commissioner in his 
further proceedings in said case, of the truth 
thereof. The specification, among other 
things, states that the nature of the inven- 
tion consists in forming a skirt entirely by 
machinery, &c., and particularly describes 
how his invention may be used. It states: 
"The twisting of the strands D, D, D, C^ig- 
n.) being entirely effected by machinery, as 
well as the insertion of the hoops (A, A, A, 
A, Pig. I.) in the same manner," The cost 
is greatly reduced, and the skirt is rendered 
very durable, as the strands, being very 
tightly twisted, not only remain so, but re- 
tain the hoops firmly in their place. This 
machine (or the model), it is stated, was to 
be s'een in the office, and this mode of con- 
structing a hoop-skirt is supposed to be new, 
and that no other such was ever before 
made. The advantages over all others ot 
the kind will at once suggest themselves to 
any one who is skilled in the manufacturing 
of this description of fabric. The exhibit of a 
specimen was before the commissioner, and 
by an examination and comparison with oth- 
ers of a different mode of construction it 
must have appeared that the time in which 
it can be constructed is much less, the num- 
ber of hands and labour fewer and less, the 
material to construct with far less costly, 
that it is stronger and more durable, it "is 
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much lighter, and less injurious to the other 
wearing apparel of ladies than any of the 
skirts where clasps or knotted fastenings 
are used. Thus that it imites cheapness, 
strength and durability. "The cord itself is 
formed of the strands employed for the pur- 
pose in the act of manufacturing the skirt, 
while in all the hoop-skirts by others, the 
suspending fabrics of whatever kind used are 
first made separately and complete, and tlie 
hoops are afterwards inserted therein. One 
hand only is necessary by this new mode, 
many more by the other methods, Newman, 
by this new mode, "is enabled to form at 
one and the same instant of time, the fabric 
that supports the hoops and insert the hoops 
without other guides than those employed 
to form the fabric. One operation forms the 
entire skirt complete, and with the rapidity 
that a cord can be made, &c. 

Thus it seems to me all the conditions 
mentioned by the commissioner are fully as- 
swered, and that the appellant has satis- 
factorily shown that he is entitled to a pat- 
ent for his said invention. 

MORSELL, Gireuit Judge. I, James S. Mor- 
sell, assistant judge of the circuit court of the 
Distnct of Columbia, do certify to the honorable 
commissioner of patents, that according to due 
notice previously caused to be given of the 
time and place appointed for the trial of the 
above described appeal, all the papers, references 
&c. in said case were laid before me by the 
commissioner, and the said appellant, by his 
attorney, appeared, and, having filed his argu- 
ment in writing, submitted the said ease; where- 
upon, after deliberate consideration thereof, I 
am of opinion, and I do so hereby adjudge and 
determine, that the decision aforesaid of said 
commissioner is erroneous, and it is hereby an- 
nulled and reversed, and it is ordered that a 
patent forthwith be issued to the said Newman 
for his invention aforesaid as prayed. 



Case 'No. 10,174. 

Es parte NEWMAN. . 

[2 Gall. 11.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1813. 

jSTatukaltzation — Declakation op Intestion by 
Alien Enemy. 
An alien enemy cannot be permitted to make 
the declaration required by law preparatory to 
the naturalization of aliens. 

J. T. Austin, in behalf of Newman, who is 
an alien enemy, moved the court to permit 
him to file his declaration preparatory to nat- 
uralization, according to the act of 14th of 
April, 1802, c. 28 [2 Stat 153]. 

Before STORY, Circuit Justice and DAVIS, 
District Judge. 

STORY, Circuit Justice. The petitioner is 
an alien enemy, and therefore has no legal 
standing in court to acquire even inchoate 
rights. We have so held on a former appli- 
cation. The act of congress of 30th of July, 
1813 [4 Bior. & D. 585] c 35 [2 Stat 53, c 
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I 36], on which this motion is founded, does 
not apply. That act enables persons, who 
before the war had made the preparatory dec- 
laration, to become citizens in the same man- 
ner as if war had not intervened. But it 
confers no privileges on other persons. The 
petitioner, therefore, cannot exempt himself 
from the general disability. Motion denied. 
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In re NEWMAN. 

[3 Ben. 20; 2 N. B. R. 302 (Quarto, 99); 1 Chi. 
Leg. News, 123.] i 

District Court, S. D. New York. Nov., 1868. 

Banekuptcx — Tbadesmak— Books op Accoust. 

1. The question, what are proper books of ac- 
count to be kept by a merchant or tradesman, 
is m each case a question of evidence. 

2. Where a bankrupt, for a year before filing 
his petition, was engaged in the business of 
buying and selling furniture on his own account, 
having a shop where his goods were displayed 
and sold, held, that he was a merchant or trades- 
man, under the twenty-ninth section of the bank- 
ruptcy act [of 1867 (14 Stat 517)]. 

3. Where a bankrupt kept no books but two 
memorandum books, from which he could not 
tell the amount of the business he had done, or 
the particulars and consideration of debts due 
to and by his principal debtors and creditors, 
held, that the bankrupt had not kept proper 
books of account under the twenty-ninth sec- 
tion, and a discharge must be refused. 

[In the matter of Abraham Newman, a 
bankrupt] 

S. Hirsch, for bankrupt 
P. H. Vernon, for creditors. 

BLATCHFORD, District Judge. The first 
specification filed in opposition to the dis- 
charge of the bankrupt sets forth that dur- 
ing the whole of the year 1867, he was a 
merchant engaged in the purchase and sale 
of furniture on his own account at No. 149 
Bowery, in the city of New York, and yet, 
with the fraudulent intent of concealing 
from his creditors the true state of his af- 
fairs, he kept no books of account what- 
ever during any of the ^aid period. The 
twenty-ninth section of the bankruptcy act 
provides, that no discharge shall be gi-anted, 
if the bankrupt being a merchant or trades- 
man, has not subsequently to the passage 
of the act kept proper books of account 
The act was passed March 2d, 1867. The 
provision in question does not qualify in any 
manner the effect of the non-keeping of the 
books. It does not say that the non-keeping 
must be with intent to defraud his credit- 
ors or to conceal anything from his credit- 
ors. In the same section, in the case of 
destroying or making false entries in books, 
or removing or transferring property, the 
intent and purpose of defrauding creditors, 
or of preferring a particular creditor, or of 



1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission, 1 Chi. Leg. 
News, 123, contains only a partial report] 
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preTenting the property from being admin- 
istered in bankruptcy, are made essential 
conditions. By the English bankruptcy stat- 
ute, an intent on the part of the bankrupt to 
conceal the true state of his affairs must be 
coupled with a Tvilful omission to keep prop- 
er books of account, in order to •warrant the 
refusal of a discharge. Undoubtedly, under 
the act of 1867, if the non-keeping of any 
book or books be shown to have had no 
effect in concealing from creditors the true 
state of the bankrupt's affairs, that cir- 
cumstance must have weight in detennin- 
ing whether such books as were kept were 
proper books. But the intent of the non- 
keeping of books is of no importance. The 
mere omission is the thing plainly inter- 
dicted. Therefore, so much of the specifica- 
tion imder consideration as attaches an in- 
tent to the omission may be properly re- 
jected as surplusage; and the allegation that 
the bankrupt kept no books of account what- 
ever during the period referred to, is equiva- 
lent to an allegation that he kept no such 
books of account as he was required by the 
statute to keep, that is, no proper books of 
account. 

From the 1st of January, 1867, to the 1st 
of January, 1868, during which period many 
of the debts due by the bankrupt, as set 
forth in his schedule of debts, were con- 
tracted, he was engaged, in business on his 
own account, buying and selling furniture, 
in the city of New York. He had a shop or 
store where his wares or merchandise were 
displayed and sold. He was, therefore, a 
merchant or tradesman, under the twenty- 
ninth section. His voluntary petition was 
iiled on the 3d of February, 1868. On the 
10th of September, 1868, the bankrupt tes- 
tified, on his examination, that he did not 
keep any books of account at all while he 
was in the furniture business on his own 
account. The specifications in opposition to 
the discharge were filed on the 17th of Sep- 
tember, 1868. The bankrupt was again ex- 
amined thereafter, and, on the 12th of Oc- 
tober, 1868, testified, that when, in his orig- 
inal examination, he stated that he did not 
keep books when he can*ied on business, he 
meant that he did not keep a regular set of 
books; that he cannot write and does not 
know how to keep books; that he can write 
his name only; that he can write a little 
German so far as to write his name, but 
not to keep books; that he kept a memo- 
randum book, in which he made entries in 
German that he could understand, and that 
he relied upon that; that he did not keep 
a book-keeper because his business could 
not afford it; that he had lately found the 
memorandum book referred to; that at the 
time the petition and schedules were pre- 
pared that book was not shown to the coun- 
sel who prepared them, "because it was then 
lost; that he told his counsel at that time 
that he did not keep any books of account, 
but ojily kfept such memorandum book; that 
18FED.0AS. — 7 
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his schedules were made up from his mem- 
ory of what people owed him, and the sched- 
ules of what he owed were made out from 
bills In his possession; and that the memo- 
randum book was kept in German, with, it 
may be, a few entries In English by his 
daughter. On the 17th of October, 1868, 
the bankrupt produced two memorandum 
books as bfeing the only books that were 
kept by him. He was then examined in re- 
gard to those books. Being asked what was 
the nature of the entries in the books, he 
stated that when a man bought goods of him 
he put It down there. He stated, that the 
entries were In the handwritings of him- 
self, his son, his daughter, and strangers 
when they bought goods of him; that every 
thing of his affairs was in those books; that 
the names of. all purchasers to whom goods 
were sold and delivered were there; that 
some of their residences were there, and 
some not; and that the books contained en- 
tries of very few of his purchases in the 
furniture business. The books have been 
submitted to the inspection of the court, but 
the question whether they were the proper 
books of account required to be kept by the 
bankrupt must depend upon the testimony. 
After the books were produced, the bank- 
rupt was asked, on his examination, whether 
he could tell what amount of business he 
did during the year 1867. He replied that 
he did not know, but that, as near as he 
could tell. It might be from one to five thou- 
sand dollars. In his examination on the 
10th of September, he stated that one Rosen- 
berg, who appears in his inventory of assets 
as a debtor to him for $887.50, owed him 
that amoimt for money loaned and furniture - 
bought, but he did not know how much was 
for money loaned, or how much was for 
furniture bought; that, in regard to a claim 
in his inventory against one Riddle for $476.- 
40, it was for furniture, but he could not 
tell the price of the furniture; and that, in 
regard to a claim in his Inventory against 
one Jones for $2,280.76, it was for monev 
lent at different times, but he could not tell 
the dates, and it might be a year and a 
half ago. All the items of assets in the in- 
ventoiy, nine. In numbeo:, and amounting to 
$5,544.09, are put down merely as due by 
nine persons. In regard to Rosenberg, Rid- 
dle, Jones, and three others, the debts due 
by which six amount in the aggregate to 
$5,405.09, their present residences are stated 
in the inventory to be unknown. The cred- 
itors were entitled to know what amount 
of business the bankrupt did during the 
year 1867, after the passage of the bank- 
ruptcy act, nearer than a conjecture that 
it was from one to five thousand dollars. 
They were also entitled to know the particu- 
lars and consideration of the indebtedness 
due by Rosenberg, and the price of the fur- 
niture sold to Riddle, and the details of the 
money loaned to -Jones. If the bankrupt 
had kept proper books of account, and if 
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these memorandum books -were such proper 
books of account as he ought to have kept, 
he would have been able to give the infor- 
mation asked on the points referred to. 
The fact that, after these books were pro- 
duced, he could not tell more nearly than 
he did the amount of his business during 
the year 1867, is conclusive evidence that 
the books he kept were not proper books. 
The question of what are proper books must 
be in each case a question of evidence. 
What would be proper and sufficient books 
in one case would be improper and insuf- 
ficient in another. In the present case, on 
the evidence, the books were not such prop- 
er books of account as ought to have been 
kept. It may perhaps be shown that they 
were proper, and I am disposed to allow 
an opportunity to the bankrupt to do so, If 
he desires to introduce further evidence on 
the point. At present, I refuse the discharge 
on the first specification, without passing 
on any of the other three. 

Case "No, 10,176. 

NEWMAN V. DAVIS. 

[2 Cranch, G. 0. 16.] i 

Circuit Court, District of Columbia. Dec 

Term. 1810. 

Actions— Trespass Vi et Akmis fob Assjlulting 

Platntiff's Slave. 

Trespass vi et armis wiU lie for assaulting and 

shooting the plainUfE's slave, without a per quod 

servitium amisit. 

Trespass vi et armis for assaulting and 
shooting the plaintiff's slave. Motion in ar- 
rest of judgment, that trespass vi et armis 
does not lie. It ought to be a special action 
upon the case; the damages being conse- 
quential only. ^ ^ „. 

But THE COURT (THKUSTON, Curcmt 
Judge, doubting) overruled the motion. 
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NEWMAN V. KEFFER et al. 
[1 Brun. Col. Gas. 502; 2 33 Pa. St 442, note.] 
Circuit Court, E. D. Pennsylvania. Nov. 30, 

1836. 
Attornets' Compeksatioit — Fbdekal Courts- 
Effect of Deoisioxs of State Courts-Debtor 
AND Creditor — Payment — Eschaxgb — In- 
terest Recoverable on Arrears of G-round 
Rent-Ground Rent— Remedies for Recovery 
—Joint Tenant— Right to Collect Rent. 

1 An attorney is entitled to recover a quan- 
tum meruit for his professional services. 

2 Where the federal courts have jurisdiction 
of a suit between citizens of different states, af- 
fecting real property, they will adopt the deci- 
sions of the highest state courts as the local law 
of real proper^, whetiier under a statute or the 
unwritten la w of the state. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] _ , , 

2 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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3, Where a rent is reserved payable in a for- 
eign coin, it is computed at so much of the com 
made current by law, as at the rate of exdiange 
will be equal in value to the foreign com m the 
country where issued. 

4 Arrears of ground rent will bear interest 
from the time they become payable. 

5. For the recovery of arrears of ground rent, 
the plaintiff may proceed by distress, re-entry, 
ejectment, and action of covenant, and proceed- 
ings in one do not suspend the others; the rem- 
edies are cumulative. Such actions wiU he as 
well against the administrator, after decease 
of the covenantor. 

6. One joint tenant, his executor or trustee, 
may receive the whole rent or appoint a bauitr 
to coUedt it. 

These were actions brought by the surviv- 
ing trustee of the ground rents, belonging to 
the Hamilton family, issuing out of lots in 
the city of Lancaster, to recover the rents of 
many lots held by each of the defendants re- 
spectively. On each of these lots the annual 
rent was a certain number of shillings, ster- 
ling money of Great Britain. These rents 
were all in arrear for many years. By the 
terms of the deeds reserving them, they were 
made payable at Lancaster annually, forever, 
in shiUings sterling, or their value in coin 
current, according to the rate of exchange be- 
tween Pennsylvania and London, on the day 
on which the rent in each year fell due. The 
rents varied in amount from seven shillings 
to ninety shillings sterling per annum. The 
deeds reserving them were of various dates, 
the earliest having been made in 1740, and 
the latest in 1815. The plaintifC claimed the 
rent for each year, at the current rate of ex- 
change, with interest from the day on which 
it became payable. In two of the cases, the 
first and last, defense to a part of the plain- 
tiffs demand was taken upon special 
grounds, particifiarly noticed below in the 
charge of the court. Except upon these 
grounds, the defendants' counsel did not con- 
tend that they were not liable to pay the 
principle of the rents in arrear, at the par of 
exchange. They insisted, however, that the 
rents having been, in former settiements of 
arrears, computed upon the footing of an esti- 
mate of the pound sterling as equal to only 
four dollars and forty-four cents, they were 
not now liable, by reason of any difference 
in the rates of exchange proved at the trial, 
to pay on the footing of any higher estimate. 
They also insisted that no interest could be 
recovered on the arrears of rent, or that if 
any were recoverable it was not recoverable 
for any time previous to the commencement 
of these suits in February or March, 1836. 
At par, without interest, the arrears of rent 
due amounted in the five cases to- 
gether to ?2,862 74 

To which the plaintiff claimed to 
add, 

Difference of exchange 218 15 

Interest ^>^^^ ^"^ 



Making the plaintiff's demand in 
the five suits amount to ?4,604 44 
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In the year 1818 the legal title to aU the 
groundrents in Lancaster (including the 
rents in question) had heen vested in .Tames 
Lyle, since deceased, and the plaintiff, in 
trust, to recover and receive the rents as 
they should become due, and sell or other- 
wise dispose of the whole or any part of 
them, and hold the proceeds in trust for the 
parties who had the beneficial ownership of 
the rents, according to their respective inter- 
ests, expressed in the deed of trust It ap- 
peared that in the first eight or nine years 
of the existence of this trust, the practice 
had been for the acting trustee to send an 
agent to Lancaster once or twice, or oftener, 
in each year, for the purpose of receiving the 
ground rents. This agent generally remained 
there for some weeks. Concerning a power 
of attorney under which he acted, there 
arose a question which is noticed in the 
charge of the court During the remaining 
period of the existence of the trust from 
1827 to the present day, the surviving trustee 
always had a resident agent in Lancaster, 
authorized by letter of attorney to receive 
the rents. 

Mr. Cadwalader, for plaintiff. 
Kittera & Read, for defendants. 

BALDWIN, Circuit Justice (charging jury). 
The plaintiff sues to recover rent in arrear, 
alleged to be due to him in virtue of the cove- 
nants contained in the deeds, by which the 
defendants hold, or have held, certain lots in 
the town of Lancaster, and adjacent out-lots. 
It is admitted that the title under which he 
claims the rents is good, and that he has a 
right to receive what is due; it is also ad- 
mitted by all the defendants, except the rep- 
resentatives of Mr. Hopkins, that they are 
liable for such arrears as have become due 
on the lots occupied by them, respectively, 
leaving no subject of controversy except the 
amount actually due. Mr. Keffer claims a 
credit for the rent due on one of the lots 
held by them, because the plaintiff had dis- 
trained his goods therefor previously to bring- 
ing this suit In our opinion, this is no 
ground for allowing such credit The law 
gives the plaintiff cumulative remedies for 
the recovery of his rent a distress, an action 
of covenant, a right of re-entry, and an ac- 
tion of ejectment, each of which he may pur- 
sue till he obtains satisfaction. In these re- 
spects, the remedies of a landlord are on the 
same footing as in the case of a mortgage 
and bond, the maker and indorser of a note, 
or several promises or obligations for the 
same debt; where aU parties liable are sued, 
and all remedies against them are pursued, 
the pendency of one does not suspend the 
proceedings on or against another. If costs 
have been vesatiously incurred, the law acts 
In relation to them as the justice of each case 
may requure; but they cannot deprive a 
plaintiff of his right to recover in an action 
properly brought, whatever is justly due on 
the contract sued on, though there may be 



another proceeding depending, in which he 
claims the same thing. We therefore in- 
struct you as matter of law that this credit 
cannot be allowed. It is objected on behalf 
of Mr. Hopkins' administrators, that they 
are liable only for the rent which became 
due during his lifetime, because the cove- 
nants in the deed by which he held the lots 
is not an express one, the obligation of which 
does not devolve on his personal representa- 
tives. We think this objection will not avail 
them, and instruct you that Itj the legal op- 
eration of the deeds Mr. Hopkins was per- 
sonally bound and his administrators now 
liable. As these questions affect but a small 
amount of the sum claimed, we have not ex- 
amined them as thoroughly as we otherwise 
should have done; they wiU be considered 
open to future argument should the counsel 
desure it If we should be in error, it can be 
corrected by entering a remittitur for the 
amount of the rent due by Mr. Keffer, which 
has been distrained for, and what has ac- 
crued on Mr. Hopkins' lots since his death. 
As to the off-set claimed on behalf of Mr. 
Hopkins, for his professional services to the 
plamtiff, or the Hamilton estate, the law is 
now well settled, though it was once ques- 
tioned; he is entitled by law to recover such 
compensation for his services as they were 
worth, though no agreement may have been 
had on the subject Tou will ascertain from 
the evidence what services Mr. Hopkins had 
rendered, as weU as what would be a fair 
and reasonable compensation; it seems that 
he received one hundred dollars, which Mr. 
Reigart thinks an ample sum for any services 
which may have been rendered in the cases 
referred to in the account presented by the 
administrators. On this subject you will do 
what you think is justice, and credit such 
sum as you may think Mr. Hopkins was enti- 
tled to for services actually performed, with- 
out deducting anythmg therefrom on account 
of his afterwards declining his professional 
connection with the Hamilton estate. A pro- 
fessional gentleman has also a right to claim 
a proper compensation, on being retained or 
required not to act or advise professionally,- 
adversely to the person so retaining him, or 
he may be retained to act generally in all 
cases and matters in which the other is in- 
terested. From the letter of Mr. Hopkins to 
General Cadwalader, the retaining was of the 
latter description, and a positive engagement 
as the counsel of the Hamilton estate; and 
if you are satisfied that Mr. Hopldns declined 
acting as counsel of the estates, for no other 
reason than that stated by Mr. Reigart, and 
in consequence thereof that other counsel 
have been employed,^ no credit ought to be 
allowed on account of such engagement be- 
yond what will compensate Mr. Hopkins for 
his actual services. This is a question of 
fact, which is submitted to you, to decide 
what services were performed, what is a rea- 
sonable compensation, and whether it has 
been received. 
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Ee-ore we bring to your attention the in- 
teresting grounds of controversy between the 
parties, we will notice some matters which 
have -been the subject of remarl£ xn the 
course of the argument. Complaint has been 
made that the plaintiffs have resorted to this 
court for a remedy, instead of the courts of 
the state, but the right so to do has not and 
cannot be questioned. The reasons why he 
has done so are no part of the merits of the 
causes on trial, or a proper subject of your 
or our inauiry; for whether plaintiff's rea- 
sons for suhig here are good or bd.d, is for 
him and his counsel alone to judge. It is 
•weU known that by the laws of this state 
a plaintifE must sue and have his cause tried 
in the county where the defendant is found; 
the venue or place of trial can be changed 
only by a special act of assembly. In this 
case the plaintiflE may have been unwilling 
to try his causes before a local jury sitting m 
Lancaster, where there may be some excite- 
ment prevailing, on account of the general 
interest which is felt in the questions at issue 
between the parties. Suffice it to say, that 
the constitution of the United States and the 
judiciary act give to the citizens of other 
states the option of suing in this or a state 
court, on causes of action exceeding in 
amount five hundred dollars; the reasons for 
constituting a tribunal of a national charac- 
ter to decide controversies between citizens 
of different states, and our own citizens and 
foreigners, have ever been deemed wise and 
just and impose on juries and courts the duty 
of so exercising our respective functions, as 
not to disappoint the just expectations of the 
plaintiff, or give to the defendant any just 
cause to regret that he has been brought 
within our jurisdiction. We must admmis- 
ter the jurisprudence of the state in this 
court, as it bears on the rights of the parties, 
and decide between them precisely as the 
courts of the state ought; in these causes no 
question arises on the constitution, laws, or 
ti-eaties of the United States. We are, there- 
fore, bound by the thu-ty-fouith section of 
the judiciary act [1 Stat. 92] to make the laws 
of the state the rule of our decision, so far 
as they apply, and to take the settled de- 
cisions of the supreme court of the state,- on 
the construction of state laws, as a part of 
the laws themselves. Our decision ought to 
be the same, which in our opinion the learned 
and much respected judge who presides m 
the court at Lancaster would make on the 
causes now before us, without turning to 
cases referred to by counsel, not connected 
or having any bearing on the merits of those 
now on trial. Reference has been made to 
some part of the opinion of Judge Hayes, m 
Franciseus v. Reigart [4 Watts, 98], m rela- 
tion to the facts in evidence in that cause, 
but though we cannot 'doubt the entire cor- 
rectness of the judge's review of that evi- 
dence, it cannot be noticed as tending to 
prove any fact which has the least bearmg m 
these cases. Adjudged eases in books of re- 
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poi-ts are referred to for the questions of la^v 
which have been decided, but are not to bJ 
taken as any evidence to the jury of the 
facts therein stated. 

We now come to the matters in issue be- 
tween the- parties, which arise on the deeds 
under which they hold the property on which 
the rents claimed have accrued; as all the 
deeds are simUar in substance, if not in 
words, the one fram James Hamilton, the 
elder to Mary Dougherty, dated hi 1740, is 
especially referred to. It is an indenture, 
which the law deems to be the act of both 
parties, speaking in the words of the inden- 
ture which is to be taken and held most 
strongly against the grantor as to the estate 
conveyed and most strongly ^gainst the gran- 
tee as to the rent to be paid, so as to give 
the parties respectively the mutual benefits 
Intended. It is a grant of a certain lot m 
fee, for and in consideration of the rents and 
services therein reserved, to be paid and pei^ 
formed by Mary Dougherty, her heirs and 
assigns; each party has an estate in fee, the 
grantor in the lot, the grantee in the rent', 
the rights of the parties depend on the deeds 
without any incidents of tenure which can 
affect the contract as a grant, with no other 
reservation than what is expressed on its- 
face, which are rents and services. The rents 
are seven shillings sterling, etc., annually; 
the services are the erection by the grantee, 
at her cost, of a substantial dwelling-house 
of sixteen feet square, etc. The residue of 
the deed refers to the remedies of the grantor 
to enforce the payment of the rent, and the 
erection of the house. On the house being 
finished, the lot became discharged from all 
services, with no other charge or encum- 
brance upon it, except the payment of the 
rent, which is the only benefit that can ac- 
crue to or be received by the grantor, as the 
consideration or equivalent, in the nature of 
pnrchase-money, for the estate granted. It 
does not appear tiiat the Hamilton estate was 
under any rents or services to the proprietary, 
nor is it alleged that the title by which it 
was granted was made subject to any reser- 
vations; no question, therefore, can arise as 
to the tenure by which the site of Lancaster 
was held, at the time of and before the pres- 
ent grant James Hamilton, the unencum- 
bered owner in fee, granted this lot subject 
to specified rents and services; the grantee 
performed the sei-viee for his own benefit as 
to engagement, but for the benefit of the 
grantor, merely as a security or pledge for 
the payment of the rent which was con- 
comitant with the estate, so long as it con- 
tinued. These kinds of grants have been 
common from a very early period after the 
first settiement of the province. The rents 
reserved upon them in proprietary grants 
have been called quit-rents; in other grants, 
ground-rents, as terms of common use, and 
rents charge, fee farm-rents, or rents service, 
as defined in the books of the law. But by 
whatever name they may be caUed, their 
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nature depends on the deeds reserving them, 
\7hich define the remedy for their payment, 
and the case in which the estate granted re- 
verts. Whether these rents were reserved 
by the proprietaries of the province, or those 
who held nnder them, they were considered 
as an estate in the land granted, which was 
subject to taxation as other property, from 
which even the proprietary was not exempt 
before the Revolution, After the state had 
taken to its own use the whole estate of the 
Penn family, except their manors and other 
private property, for the consideration of one 
hundred and thirty thousand pounds sterling, 
to be paid to the proprietaries, they were 
charged with seven thousand poimds curren- 
cy, for the arrears of taxes due on their quit- 
rents, on lands granted by them before 1779, 
when their title had become vested in the 
state. 3 Dall. Laws, 475. The taxes due the 
state were exacted, though the rents were 
not paid, and continued to be assessed on 
their manor quit-rents, as a part of their 
private estate, as had been done before the 
Revolution. Vide Act 17S5 (Jfiller's JLaws, 
53); Act 1757 (Miller's Laws, 73); Act 1758 
(Miller's Laws, 92.) "All ground-rents" were 
made liable to taxation by the acts of 1779, 
as well as the proprietaries'' proper estate. 

1 Dall. Laws, 807. By the act of 1782, 
"houses, lots of ground, and ground-rents" 
are made taxable. 2 Dall. Laws, 8. So by 
the act of 1795, "the amount of the ground- 
rent, on account of the said houses, lands, 
and lots of ground respectively, or either or 
any of them, reserved, charged, and pay- 
able." 2 Dall. Laws, 746. So by the act of 
1799. 4 Dall. Laws, 511. By the act of 
1705, for the collection of the proprietary 
quit-rents, the persons who hold under them 
by deeds reserving a quit-rent are called 
freeholders. Miller's Laws, 31-33. So that 
It must be considered that the estate of the 
grantor in the rent reserved, and of the gran- 
tee in the land granted in fee, partakes of 
the attributes of other real estate, and has 
been so held for all purposes from the earli- 
est time. 2 Yeates, 24; 2 "Watts, 26. The 
rent was the purchase-money charged upon 
the land forever. When due, it was a debt 
which was recoverable by the grantor, his 
heirs, or assigns, as any other debt, it was 
for a sum certain in sterling money or wheat, 
payable or deliverable at a certain time and 
place, and could be apportioned on alienation. 

2 Watts, 32, 33. 

With this explanation of the nature of 
ground or quit-rents, we will now proceed to as- 
certain what is the rent reserved in the grant to 
Maiy Dougherty; the words reserving it are 
these: "Yielding and paying therefor and 
thereout unto the said James Hamilton, his 
heirs and assigns, at the said town of Lan- 
cast-er, on the first day of May, yearly, for- 
ever hereafter, the sum of seven shillings, 
sterling money of Great Britain, or the val- 
ue thereof in coin current, according as the 



exchange shall then be between the said 
province of Pennsylvania and the city of 
London." The first question which has been 
raised on this clause of the deed is as to the 
payment of exchanges on the amount of the 
rent, which you observe is seven shillings 
sterling, and is all that can be required; but 
it must be paid in shillings sterling of Great 
Britain, that is, in current coin of that king- 
dom, which is worth seven shillings sterling 
there, unless the alternative pointed out in 
the deed is complied with, "or the value 
thereof in coin current," etc. This is the 
equivalent or substitute for the seven shil- 
lings sterling, which means, as much of 
the coin made current by law when the rent 
becomes due as according to the rate of ex- 
change between Pennsylvania and London 
will be equal in value to seven shillings ster- 
ling in London. As an example, if payment 
is made in Spanish milled dollars, which is 
a coin current in Pennsylvania, at four shil- 
lings six pence sterling, but in London are 
worth only four shillings two pence sterling, 
as bullion there; four pence sterling must be 
added to each dollar to make the four shil- 
lings six pence in London; on the other hand, 
if the dollar is worth four shillings ten 
pence in London, it must be taken at that 
here. By the agreement of the parties the 
rent is payable in shillings sterling, or their 
value in other coin, which is a legal tender 
for debts in Pennsylvania (which is the legai 
meaning of current coin [U. S. v.' Gardner] 
10 Pet. [35 U. S.] 620), according to its value 
as regulated by the rate of exchange. This, 
is what the deed defines as the equivalenr 
for the stipulated rent. It is in effect the 
same as rent reserved of so many bushels of 
wheat, or its value, in any particular place; 
if the wheat is delivered at the time and 
place stipulated, the rent is extinguished; if 
not so delivered there, then so much money 
must be paid as will be equal to the value of 
the wheat at the place agreed on. In this 
deed the parties agreed that the standard of 
the value of the coin current in the province 
should be its worth in London in sterling 
currency— so that the quantum of rent should 
be the same as if paid in shillings sterling 
in Lancaster, or as much coin current as 
would purchase the same number of shillings 
In London. Such is the express contract of 
the parties, which is not prohibited by any 
law of the state or of the United States, and 
nothing has been given in evidence from 
which you can legally infer that the terms 
of the deed have been varied by the parties, 
or which will prevent the plaintiff from recov- 
ering either the amount in shillings sterling or 
the agreed equivalent. Though the persons 
who have been entitled to the rent have been 
willing to receive it in cm-rent eoia at the 
par of exchange, when it is paid on the day 
or on demand, that cannot bar them from 
claiming according to the terms of the deed, 
when they are put to the vexation and ex- 



NEWMAN (Case No. 10,177) 



[18 Fed. Cas. page 102] 



pense of a course of litigation to recover it. 
From the state of the currency in Pennsyl- 
vania, stipulations of this kind were neces- 
sary; acts of assembly for "appointing the 
rate of the money or coin in the province, in 
1700, and for the better ascertaining the rates 
of money in payments made upon contracts 
according to the former regulations," in 1705, 
were repealed in council. Miller's Laws, 9, 
44, 45. Also one passed in 1709, "for ascer- 
taining the rates of money for payment of 
debts," etc. Miller's Laws, 51. The reason 
for the repeal was that by the 6 Anne, c. 
30 (4 Ruff." 324), the value of foreign coin 
was directed to be of a uniform value in all 
the colonies, which value was fixed by that 
statute. Hall & Sellers, Addendum, p. 2. In 
consequence whereof it became the common 
practice of reserving rents payable in ster- 
ling money, or so many bushels of wheat. The 
latter appears to have been reserved even on 
grants of city lots, 2 Dall. Laws, 397. No 
mode therefore remained of ascertaining the 
value of a shilling sterling by law as the 
rent became due, until it was done by act of 
congress, which would have been the rule 
for computing it in contracts, if a different 
one had not been made; it is now a rule, 
where sums of money are estimated in pounds 
sterling, on contracts to be performed within 
the United States, but it is otherwise when 
the debt is payable in England. In the 
Philadelphia Library Co. v. Ingham we ftna 
a rent reserved in 1747, of twenty-one pounds 
sterling, as it passes in the kingdom of Eng- 
land, on the first of March in every year for 
seven years; and afterwards for one hundred 
years for the rent of twenty-five pounds 
sterling money, as it shall pass in the king- 
dom of England on the first of March yearly, 
yet no objection was made to the validity of 
such a reservation of rent accruing after con- 
gress had regulated the value of the pound 
sterling in dollars. 1 Whart 74, etc. Though 
the distress was made only for the twenty- 
five pounds sterling at its par value here, 
there could be no good reason why the par- 
ties could not as well stipulate for the pay- 
ment of rent according to the value of the 
currency in England, as in English currency; 
or when they have so stipulated, why one 
part of the stipulation should not be as obliga- 
tory as the other. You will therefore con- 
sider the rent reserved by this deed as sev- 
en shillings sterling, or as much coin made 
current and a legal tender by the acts of 
congress, as is equal in value to seven shil- 
lings sterling in London, on the days it be- 
came due. 

The next question is whether the plaintifl: 
is entitled to interest on the arrears of rent, 
which must depend on the law of the state. 
The sum due is certain, if paid in shillings 
sterling, and is capable of being ascertained 
to a certainty, if paid in coin current by law; 
it is due by a covenant, and is payable at a 
particular time and place; it is also in effect 



the purchase-money of the lots, the only con- 
sideration which can be received, or in any 
event accrue to the grantor or his heirs. For 
the right of re-entry, and holding the lots as 
of his former estate, in case the rent is not 
paid, however binding at law, is in equity con- 
sidered only as a penalty from which the 
grantee would be relieved on paying the ar- 
rears with interests, etc., unless his conduct 
had been such as to give him no standing in 
a court of equity, which would be only in a 
very strong and clear case for the grantor. 
On principle, then, the case of ground-rents 
comes within the rules long since settled by 
the supreme court of the state, that money 
due by bond, covenant, and bill, bears inter- 
est fi'om the time of payment; so of the pur- 
chase-money of land, where the purchaser is 
in possession, and the money is due by the 
terms of the contract; so where there is an 
open account between parties, and the money 
has become due by their agreement, or ac- 
cording to asettledusageapplicabletosuchac- 
counts. 6 Bin. 162; 12 Serg. & R. 398; 17 Serg. 
& R. 391; 2 Watts, 201. Why should a debt for 
rent be an exception to a rule so general and 
just? As a matter of policy, landlords can af- 
ford to be indulgent when they can recover in- 
terest on their rents; but if thtir indulgence is 
a forfeiture of interest, they will be com- 
pelled to distrain, re-enter, bring ejectments, 
or sue on the covenant. When the landlord 
is made safe, and put on the same footing 
as other creditors, poor men can not only 
procure houses to live in, but purchase real 
estate, on payment of interest on the pur- 
chase-money, having a perpetual credit for 
the principal, while they are punctual in pay- 
ing the rent and interest. You have seen that 
the effect of exempting so much of the ten- 
ant's property from distress, for rent, as not to 
leave sufficient as a security to the landlord, 
has been the passage of an act of assembly 
In 1825, compelling tenants to give seem-ity 
for the rent in certain cases, or surrender 
possession of the property. Sound policy and 
humanity to tenants, therefore, would require 
that interest should be recovei-able on rents, 
if no law forbids it; it is the only way to 
avoid the expense and vexation of distress 
and replevin, ejectment, and bill in equity, 
actions of debt and covenant, the costs of 
which fall on the tenant, while the litigation 
diminishes the value of the rent to the land- 
lord, and punctual tenants find it to their in- 
terest to become litigious. If a discrimina- 
tion is made between interest on rents by 
leases for years, and ground-rents reserved 
on deeds in fee, it ought to be in favor of the 
latter, for the land does not revert; where- 
as the land comes back to the landlord after 
the end of the lease, and he derives all the 
benefit of its rise in value; besides, the 
groimd-rent is the purchase-money of the 
fee simple, but the rent for a time is only 
the estimated value of the annual use of the 
land. Another and still stronger reason in 
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favor of the ground landlord arises from the 
laws subjecting ground-rents to taxation as 
a distinct estate in the land; while rents aris- 
ing from leases for years are not assessed 
separately from the land itself, and ground- 
rents are assessed according to their value as 
reserved in the deeds. Whether the graniee 
pays them or not, the grantor is obliged to 
pay Ms annual quota on the whole rent re- 
served. If a vendor of land for a sum in 
gross was compelled to pay a tax on the an- 
nual Interest falling due, it would be deemed 
a great hardship on him if the law would 
not permit him to recover tie interest from 
the purchaser; so if the money was payable 
by installments, and a tax was assessed upon 
them. It has been urged in argument that 
the quit-rents of the proprietaries did not 
bear interest, and that ground-rents tliere- 
fore do not; but no such ^principle is to be 
found in any act of assembly or decision of 
the supreme court of the state. That it was 
not the practice of the proprietaries to de- 
mand interest, may be very true; but it has 
nowhere been held that there were no cases 
in which they could not recover it; on the con- 
trary, we find that whenever the court al- 
ludes to this practice of the proprietaries, an 
exception is made that when there has been 
unreasonable or vexatious delay in paying 
the rent, the least compensation is interest 
2 Yeates, 73; 4 Teates, 265; 6 Bin. 162. By 
an act of assembly passed in 1705, for the' 
more easy and effectual collecting of the pro- 
prietary quit-rents, on notice given by the re- 
ceiver, the freeholders and others were ob- 
liged to pay their rents at a certain time and 
place; in case of neglect, the receiver was au- 
thorized to distrain, and if no distress could 
be found, to sue for and recover the rent by 
action of debt, as any other debt could be 
recovered by law. Where the quit-rents were 
due by non-residents, a special remedy was 
provided for their recovery, by suit in the 
coimty in which the land lay, judgment, exe- 
cution, and sale in the same manner as other 
lands may be sold on execution. Miller's 
Laws, 31, 33; HaU & SeUers' Laws, 41, 43. 
It would seem to be the fair and obvious 
construction of the law," that when rent is 
directed to be recovered as other debts, by 
suit and sale of the land on which it is re- 
served, interest was recoverable by the same 
rule which applies to other debts. Another 
law was passed on the same subject in 1739, 
which was approved in council (Hall & Sel- 
lers, 192, 193); and so far from proprietaries' 
quit-rents ever being put on a footing less 
favorable than other groimd-rents, they were 
especially excepted from assessment for the 
road tax, by the act of 1772. 1 Dall. Laws, 
624. In 1760 a conimittee of the privy coxm- 
cil recommended a repeal of an act of assem- 
bly unless, among other things, it was so al- 
tered and amended "that the payment by the 
tenants to the proprietaries of their rents 
shall be according to the terms of their re- 



spective grants, as if tlie act had never pass- 
ed"; wliich was agreed to by Dr. Franklin 
and Mr. Charles, the agents of the province, 
who pledged the assembly thereto. Hall & 
SeUers, 278. By the act of 1779, for vesting 
the estates of the proprietaries in the com- 
monwealth, the right, title, and estates of 
purchasers under them are confirmed accord- 
ing to the grants and conveyances thereof 
(section 7); and "the private estate of the 
proprietaries, their manors, together with the 
quit or other rents and arrearages of rents 
reserved thereon, are confirmed, ratified, and 
established forever," "as in and by the res- 
ervations, grants, and conveyances thereof 
are directed and appointed" (section 8). 1' 
Dall. Laws, 824. It must then be considered 
as a settled principle that even proprietary 
ground-rents were recoverable, according to 
the terms of the deeds of reservation, as 
other debts, and with the incident of a liqui- 
dated debt, interest as a compensation for 
the delay of payment. But even admitting 
that interest is not recoverable on propri- 
etary quit-rents, we have the declaration of 
the late chief justice that the inference that 
other ground-rents did not bear interest,, had 
been made "without sufficient consideration" 
(6 Bin. 162); and of Judge Teates that "we 
are no longer in trammels on the score of pro- 
prietary quit-rents" (6 Bin. 166), since their 
abolition by the act of 1779, except those due 
on grants of their private estate, or parts of 
their manors, which still remain on the same 
footing as other ground-rents. 

In Obermeyer v. Nichols [6 Bin. 159], the 
supreme court held that interest was payable 
on rent, on the same principle as on other 
liquidated demands, and was recoverable in 
an action of covenant, as matter of law, un- 
less under special circumstances. As to 
ground-rents, they recognized the principle 
that when there was a clause of re-entry in- 
terest ought to be paid, because equity would 
relieve only on payment of the rent and in- 
terest, an'd consider them as on the same 
groimd as other rents. Purchase-money, 
from the time it becomes due, bears interest 
though no demand is made (6 Bin. 435; 5 
Bawle, 262, 263); so an action of covenant 
lies for a ground-rent as soon as it is due, 
without "a demand. 3 Pen. 464, 465. On a 
recognizance in the orphan's court, for se- 
curing to a widow the interest on her third 
part of the money at which an estate is val- 
ued, the act of 1794 makes it recoverable as 
rent; the supreme coiu:t hold the ,widow's 
interest to be in the character of annuity, of 
interest on money, and a rent-charge, and tiiat 
if the interest be not punctually paid, the 
widow shall recover interest on the interest 
from the time it became due. 2 Watts, 203. 
There cannot be a stronger case; for as a 
widow's annuiiy partakes of the character of 
a rent-charge, a rent-charge partakes of the 
character of the annuity, and it is so consid- 
ered by the court, who put it on the same 
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footing as to bearing interest. The reason 
is the same in both cases; the annuity is in 
the nature of maintenance income, and bears 
interest if not paid punctually, because it is 
in lieu of the widow's share of the profits of 
the land, and all that is reserved to the 
widow; the rule is the same as to ground- 
rent, as it is of the same nature. But a court 
never inquires into the fact, whether the an- 
nuity or the rent is necessary for the support 
of the widow or the ground landlord; the 
rule is the same whether they are rich or 
poor, being foimded in the nature of the debt, 
and the manifest justice of interest being 
paid as a compensation for withholding pay- 
ment 2 Watts, 203. On these principles which 
have been established by the supreme court, 
we give it to you as our decided opinion, that 
interest is recoverable on ground-rents as a 
part of the contract of grant, unless in cases 
where there are such circtmistances as make 
an exception to the general rule. If it is an 
ordinary case, interest is payable as a matter 
of law. Circumstances which make excep- 
tions are matters of fact. Courts do not di- 
rect interest to be allowed in the name of 
interest, but leave it to the jury to find it or 
not, where there is no usage to pay it, no time 
fixed for payment of the principal, no account 
rendered, or demand of payment made. 12 
Serg. & B. 398. But where there is a usage, 
the time fixed or demand made, the jury are 
directed to find it 17 Serg, & R. 391. Thus 
the jury were so directed, in ease of the 
widow's interest, on the orphan's court recog- 
nizance (2 Watts, 201); on the other hand, 
where an annuity was given to a widow, 
charged on land. In lieu of her dower, and 
she had made no demand for several years, 
the court left it to the jury to allow interest 
or not on the arrears, as they should think 
that she had lived on the land or not (17 Serg, 
& R. 390). When the landlord resorts to the 
land for payment of rent, he shall not recover 
interest 2 Bin. 153, 154; 17 Serg. & R. 391. 
When his conduct has been imfair, oppressive 
in exacting too much rent, when he has given 
reason to believe that he did not want his 
rent, and the tenant has been willing to do 
justice by paying what is due, the jury have 
a discretion to find interest or not 6 Bin, 
162; 17 Serg. & B. 391. But a demand of the 
rent on the premises puts the matter beyond a 
doubt, that interest must be paid; the mere not 
distraining is no evidence of an intention to re- 
linquish the interest; and if the tenant knows 
that the landlord wants his money, and does 
not pay what is justly due, he is not excused 
from paying interest This is the law of the 
state which you will apply to the evidence. 
It is not necessary for the plaintifE to prove 
a demand on the day the rent is due, or a 
specific demand of each year's rent; it is 
sufficient that he or his agent attends at a 
convenient time and place in Lancaster, and 
gives notice of his readiness to receive the 
rents; where the rents of the whole city are 



payable on the same day, to the same person, 
a reasonable demand or notice is all that is 
required. If you believe the witnesses, this 
has been sufficiently proved, in point of law, 
to come within the established rules of the 
supreme court; in point of fact you will de- 
cide whether there has been such reasonable 
demand or notice, as the nature of the case 
requires. There is clear evidence on this sub- 
ject, and the defendants have offered nothing 
to rebut or contradict it If you find such de- 
mand or notice, the law is clear that if the 
rent is not then paid, the plaintiff has a right 
to recover interest from the time the rent be- 
came due, as a matter of contract and law; 
unless you shall find that there are some 
special circumstances, which make these 
eases an exception to the general rule. What 
these circumstances are, is for you to- decide 
as matter of fact Their sufficiency in law to 
make out an exception is for the court to de- 
cide; forinstance, Tilghman, C. .7,, declares that 
the mere not distraining for rent when it Is 
due, is no evidence that the landlord Intended 
to relinquish interest, and that a demand of 
payment on the premises would put the mat- 
ter beyond a doubt; there would, In such 
cases, be no fact to decide; so if the tenant 
knows the landlord wants his money, and is 
guilty of tmreasonable or vexatious delay, the 
law compels him to pay interest On the 
other hand, if the landlord has acted unfairly 
or oppressively by demanding too much, or 
otherwise, while the tenant has been willing 
to do justice by paying what is really due, 
in such cases, the question of interest is in the 
discretion of the jury; so if the landlord has 
given good reason for believing he did not 
mean to exact interest, provided the tenant 
was willing to pay the rent demanded or 
wanted. But the practice of the landlord or 
his agent not to demand exchange or interest 
from punctual tenants is not such a circum- 
stance as to authorize a jury to apply it to 
those who have had no inclination to pay, 
but have put the landlord to the delay, vexa- 
tion, and expense of litigation, and who have 
suffered arrears to accumulate till the inter- 
est nearly equals the principal. When in- 
terest and exchange are demanded by suit, 
from a tenant who offers to pay his rent at 
par, on notice, it wiU be the time to decide 
what law and justice require; no such case, 
however, Is now before us; none of the de- 
fendants have shown an offer or willingness 
to pay anything; the evidence is full to the 
contrary. As an illustration of the effect of 
applying the same rule to punctual and delin- 
quent litigant tenants, take the oases of Mr. 
Ross and Mr. Keffer, who occupy parts of the 
same lot Mr. Ross has paid his rent punctu- 
ally, Mr, Keffer has paid none for years; if 
he is not to pay interest, he will be largely 
the gainer by the delay and litigation. If the 
case is otherwise clear, such an effect ought 
to be avoided as a bad example in society. 
In referring to the groimds of defense taken 
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ia the argument, we find little, if anything, 
which contradicts the justice of the plaintifE's 
-claim to all he demands. It has heen objected 
that the power of attorney from Mr. Lyle to 
Mr. Ellis was defective, because he did not 
sign it as trustee, though he signed it as ad- 
ministrator and otherwise; but it is a well- 
settled rule of law, that if a man has compe- 
tent power to do an act, and misrecite his 
power, the act is valid notwithstanding. The 
act will be referred to the authority which 
will mate it legal and operative. It is also 
objected that Mr. Lyle was a joint trustee 
with Mr, Newman, and could not appoint an 
agent alone; the law is otherwise; on*e joint 
tenant, trustee, or executor may receive the 
whole rent, or appoint a bailiff to collect it. 
In this case, too, there is sufficient evidence 
to prove the assent of Mr. Newman to the 
agency of Mr. Ellis, and an' authority by parol 
is sufficient. Unless, therefore, you shall find 
that there are such circumstances in these 
cases, or any of them, as come within the es- 
■ceptions to the general rules in relation to 
interest, it is due to the plaintiff as matter 
of law; he is also entitled to recover the ex- 
change by the plain and express terms of the 
<;ontract, the obligation of which cannot be 
Impaired. In conclusion, we will remark that 
when the rights of a landlord are clear, their 
■enforcement according to the settled princi- 
ples of law will insure comfort and protection 
to the tenant. 

In each case the jury found a verdict in favor 
•of the plaintiff. The verdicts, together, amount- 
ed to $4,604.44, the full sum claimed by the 
plaintiff, including difference of exchange and 
Interest. 

The defendants* counsel afterwards moved 
for a new trial and in arrest of judgment On 
the 13th December, 183S. these motions were 
overruled without argument, and judgment was 
•entered for the plaintiff on the verdicts. 

NOTE. Interest is payable on arrears of 
ground rent from the time they become due. 
See Beaver Co. v. Armstrong, 44 Pa. St. 64, 
approving this doctrine as laid down in above 
•case. 
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Case "No. 10,178. 

The NEW ORLEANS. 

District Court, S. D. New Tork. May 25, 1877. 

Demurrage — Interest. 

[Cited in Johanssen v. The Eloina, 4 Fed. 
B75, to the point that interest will not be al- 
lowed on demurrage. Nowhere reported. De- 
-cision on the merits reported sub nom. The New 
•Orleans, Case No. 10,179. The decree filed 
May 25, 1877, merely disposed of certain of 
■complainant's exceptions. The court records 
contain no opinion other than that reported in 
The New Orleans, supra. See Case No. 17,- 
•■354.] 
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The NEW ORLEANS. 

[8 Ben. 101.] i 

District Court, S. D. New Tork. May, 1875.2 

Collision at Sea — Steamer and Schooner — 

Lookout— Change in Extremis— Borden op 

Proof— Presumption of Negligence. 

1. A steamer and a schooner came in colli- 
sion on the morning of September 6th, 1874, at 
sea, off the coast of New Jersey. The schooner 
was sailing northeast by north, the wind being 
east-south-east, when the steamer, which was 
steering about south by west half west, was seen 
about two or three miles off and about two 
points and a half on the schooner's port bow. 
The schooner kept her course till the steamer 
was about three lengths^ or about 800 feet, dis- 
tant. The schooner's second mate then hailed 
the steamer, and, getting no answer, told the 
man at the schooner's wheel to let her luff half 
a point, and the man ported his wheel just be- 
fore the vessels struck. Both vessels had their 
lights set and burning, and it was, moreover, 
so light that the vessels themselves could be seen 
at an ample distance. The lookout on the steam- 
er had been sent from his post by the second 
mate, who had charge of the deck, to help wash 
the decks, the only lookout from that time be- 
ing the quartermaster at the wheel, in the wheel- 
house, wilii the windows closed. The schooner 
was not seen till her hail was heard by the sec- 
ond mate, who then saw her over the steamer's 
starboard bow, about 850 feet distant. The 
steamer was running ten miles an hour. The 
second mate then went to the pilot-house and or- . 
dered the steamer's wheel put hard-a-port, and 
her engine was stopped by the captain, who had 
been asleep and was awaked by the second 
mate's order to the quartermaster. The port- 
ing of the steamer's helm changed the steam- 
er's course but very little. She struck the 
schooner on her port bow, cutting half-way into 
her: Held, that the fact of a collision under the 
circumstances of this case was evidence of great 
negligence somewhere. 

2. It being the duty of the steamer to avoid 
the schooner, the presumption of negligence was 
on the steamer, and it was for her to relieve her- 
self from the burden. 

3. The steamer was in fault in not having 
seen the schooner sooner. 

[Cited in The Ancon, Case No. 348.] 

4. That the porting of the schooner's helm 
was a movement in extremis, brought about by 
the fault of the steamer in approaching so near 
the schooner, and was not to be attributed as a 
fault to the schooner. 

5. That the steamer was liable for the colli- 
sion. 

In admiralty. 

Hemy J. Scudder, for libellants. 

John B. Parsons, for claimants. 

BLATCHFORD, District Judge. This is a 
libel filed by the owners of the schooner AUie 
Bickmore to recover for the damages sus- 
tained by them through a collision which oc- 
curred between that vessel and the steamer 
New Orleans, on the morning of the 6th of 
September, 1874, at a little after five o'clock. 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [Aflarmed by circuit court Case No. 17,- 
353a, Decree of circuit court affirmed by su- 
preme court. 106 U. S. 13.] 
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The schooner was bound from Fernandina, 
Florida, to New York, with a cargo of lumber, 
and the steamer was bound from New York 
to New Orleans. The collision occurred in the 
Atlantic Ocean, off the coast of New Jersey. 
The libel alleges, that, prior to and at the time 
of the collision, the schooner had all her sails 
set, and was steering north-east by north, 
with light winds from the east south-east; 
that the steamer was seen at a distance of 
three miles, and, when within a mile of the 
schooner, the bell of the latter was rung and 
her crew shouted to the steamer to keep off; 
that the steamer paid no attention to such 
signals, but bore down on the schooner and 
struck her on the port bow, cutting half into 
her, and said schooner immediately filled with 
water, and would have sunk but for her cargo; 
and that the collision occurred through the 
negligence of the steamer and without fault 
on the part of the schooner. 

The answer avers that the steamer was 
sailing on a course nearly opposite the course 
of the schooner, and was in charge of a com- 
petent master and with suflQlcient crew, who 
were attending to the discharge of their du- 
ties; that the schooner, when first seen, bore 
on the starboard bow of the steamer, and' was 
heading in a direction opposite to that of the 
steamer, and such thal^ had the two yessels 
continued their respective courses, they would, 
by an ample distance, have cleared each other; 
that, when the two vessels had approached 
to within a few lengths of each other, the 
schooner ported her helm, so as to pass direct- 
ly across the course of the steamer and In 
front of her bow; that, as soon as this move- 
ment was seen from the steamer, the steamer 
was slowed, her wheel ported, so as, if pos- 
sible, to pass astern of the schooner, and her 
engines then stopped, but that it was impos- 
sible then to prevent the collision, and the 
steamer struck the schooner on, her port bow, 
cutting a considerable distance into her side; 
that the steamer did all that was in her power 
to prevent the collision, and the same was 
caused by the improper navigation of the 
schooner, in changing her course across the 
steamer's bow; and that, when the schooner 
undertook to cross her bow, all that the steam- 
er could do to prevent the collision was to 
stop and to port her helm, which was done, 
but that it was impossible then to prevent a 
collision. 

The schooner had her lights set and burn- 
ing, the weather was dear, there was ali-eady 
so much of daylight that the schooner herself 
could be seen, irrespective of her lights, at an 
ample distance, the wind was light, and the 
schooner was making but slow progi'ess 
though the water. Under these eu*cum- 
stances the fact of a collision is evidence of 
great negligence somewhere. It being the 
duty of the steamer to avoid the schooner, 
the presumption of negligence is on the 
steamer, and it is for her to relieve herself 
from the burden. She has undertaken to 
show that she would have avoided the schoon- 



er but for the movement of the schooner by 
porting, which brought the schooner suddenly 
across the bow of the steamer, when other- 
wise the schooner would have passed safely 
on the starboard side of the steamer. 

Great negligence is shown on the part of the 
steamer in not having discovered the schooner 
sooner than she did, and in not having had a 
lookout stationed at a proper position at the 
bow of the vessel, and vigilant in the dis- 
charge of his duty. At the approach of day 
the lookout who had previously been stationed 
forward was withdrawn, the oificer of the 
watch and his men were engaged in washing 
the decks, they were none of them in a posi- 
tion to see ahead, and the duty of looking out 
for approaching vessels was confided to a 
quartermaster, who was alone in the pilot- 
house engaged in steering the vessel, and whO' 
had the glass windows in front of him closed. 
This quartermaster has been examined as a 
witness for the libellants. The pilot-house 
in which he was, was on the upper deck, on 
the forward house, just before the foremast. 
The quartermaster testifies that he saw noth- 
ing of the schooner until the second mate, wha 
was the officer of the watch on deck, came 
into the pilot-house and directed him to put 
the helm hard-a-port; that the second mate 
assisted in porting the wheel; that the cap- 
tain then came from his room and rang two 
bells and stopped the steamer; and that the- 
steamer swung to starboard, by the porting, 
three-quarters of a point from south by west 
half west, before she struck the schooner, that 
having been her course for some time pre- 
viously, so that, when she struck the schooner^ 
she was heading south-west by south three- 
quarters south. It also appears from the tes- 
timony of the quartermaster, that, as soon as 
the second mate gave him the order to port* 
he looked up and saw the schooner over his 
starboard bow, heading across his bow. The 
vessels at that time were vei-ynear each other. 
The quartermaster says they were not more 
than three ship's lengths apart In a state- 
ment given by him to the claimants' proctor, 
eleven days before, he had said that they 
were about five of the steamer's lengths- 
apart. 

The master of the steamer, also, was sworn 
as a witness for the libellants. He says 
he was aroused from sleep by the order of 
the second mate to the quartermaster to put 
the wheel hard-a-port; that he was sleep- 
ing in a berth in his room abaft the pilot- 
house, on the same deck, a door from the rear 
of the pilot-house opening into his room; 
that he sprang up, and, without waiting to 
put anything on, went into the pilot-house, 
and saw the schooner directly ahead or a lit- 
tle on the starboard bow, about three or four 
of the steamer's lengths off; and that he im- 
mediately pulled the bell to slow, and took 
hold of the wheel to help port it, and then 
pulled a bell to stop, and watched the" 
schooner's red light, putting it in range with 
the window of the pilot-house, to see if the-* 
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steamer answered her h^Lm, but saw very 
little cMnge in the com'se of the steamer he- 
fore the two vessels collided. He further 
says that the steamer was a vessel of be- 
tween 1,400 and 1,500 tons burthen; that she 
was running, at the time, at the rate of about 
eleven and one-half miles an hour, which was 
full speed; and that, by ringing to slow, stop 
and back, she could not be stopped, from full 
speed, in a distance of less than a quarter of 
a mile, which is a little over sis and one- 
third times her length. 

The only other witness from the steamer 
who was examined was the second mate, 
who was fesamined for the claimants. He 
testifies, that, at twenty minutes before five 
o'clock, it being then daylight, he called the 
lookout away from the topgallant forecastle 
to help wash the decks, and told the quarter- 
master in the pilot-house to keep lookout. 
His attention was first called to the schooner 
by hearing some one call out "Steamer, ahoy!" 
This was a cry from the senooner. He ran 
to the starboard side of the steamer and 
looked over the rail, and saw the schooner 
a little on the starboard bow and three and 
a half of the steamer's lengths off, or about 
850 feet This was a space over Which the 
steamer, at a speed of ten miles an hour, 
would pass in less than one minute, allowing 
nothing for any movement of the schooner 
towards the steamer. 

Here, then, on the concurrent testimony of 
these three witnesses from the steamer, we 
find her rushing on at this speed, with no 
proper lookout, and, in full daylight, ap- 
proaching within 850 feet of the schooner be- 
fore discovering that there was a vessel in 
her way, and then notified of the proximity 
of the schooner by a cry from that vessel. 
This was negligence sufficient to cause the 
collision, and, presumptively, was the cause 
of it 

But it is claimed that the schooner ported 
her helm and threw herself into the path of 
the steamer. 

The second mate of the steamer testifies, 
that, when he looked over the rail on the 
starboard side of the steamer and saw the 
schooner a little on his starboard bow he saw 
a light on the schooner, one light, and noticed 
that it was her green light; that he then 
went up the steps on the starboard side to 
go to the pilot-house; that, when he got up 
the steps, he looked at the schooner again, 
and saw that she bore about three-quarters of 
a point on his starboard bow, and that she 
had altered her course from the time he 
looked at her over the rail, and had shut in her 
green light, and was heading nearly across 
the bow of the steamer; that he noticed 
all this before he gave the order to hard- 
a-port; and that the steamer changed her 
course, by the porting, from a quarter to a 
half of a point, before the collision. On cross- 
examination he says, that, when he looked at 
the schooner, after getting up the steps, she 
was three of the steamer's lengths off. He 



makes the change in the schooner's course to 
have taken place when the schooner was be- 
tween three and three and a half lengths of 
the steamer off— that is, between 735 feet and 
858 feet It is satisfactorily established, by 
the evidence, that the steamer's stem struck 
the schooner on the port bow of the schooner^ 
and cut into her at an angle of about from 
eighteen to twenty degrees with the line of 
the keel of the schooner. As the steamer's 
course, at the blow, was south-west by south 
three-quarters" south, and the direction of the 
blow was the same as such course, the' course 
of the schooner at the time of the blow must 
have been, as nearly as possible, a course a 
point and three-quarters to the eastward of 
north-east by north three-quarters north— that 
is, northeast. The second mate of the steamer 
admits that, when he first saw the schooner, 
she was heading about half a point on to the 
steamer. He makes the com-se of the steam- 
er at that time to have been, by the compass^ 
south by west half west, and says that the 
course of the schooner at that time was north- 
east by north. If the comrse of the schoon- 
er was north-east by north, and the course 
of the steamer was south by west half west 
the schooner was heading a point and a half 
on to the steamer, instead of half a point 
If the course of the steamer was south by 
west half west, and the schooner was head- 
ing half a point on to the steamer, the course 
of the schooner was north north-east In 
either case, the course of the schooner was a 
coiu:se drawing on to the course of the steam- 
er and not drawing away or diverging from 
it. Under such circumstances, any porting 
of the helm of the schooner, resorted to at 
the distance off given by the second mate 
of the steamer, was a movement in extremis, 
brought about by the fault of the steamer in 
approaching so near to the schooner, and not 
to be attributed to the schooner as a fault. 
On the facts testified to by the second mate 
of the steamer, and with the speed of the 
steamer, and the positions and proximity of 
the two vessels, there would have been a 
collision, even it the schooner had not made 
such a change as the second mate of the 
steamer testifies to. 

This view as to the time when the change 
by the schooner was made is confirmed by 
the testimony of the second mate of the 
schooner, who was the officer of the watch 
on her deck at the time. He testifies, that 
he was aft, when the man on the lookout re> 
ported a steamer; and that he then went 
forward and saw the steamer about two or 
three miles off, about two points and a half 
on the port bow of the schooner. He gives 
the course of the schooner as north-east by 
north, and this agrees with the testimony of 
the first mate of the schooner. The second 
mate of the schooner further says, that the 
steamer was coming for him, and that, when 
she was about three of her lengths off, he 
hailed her. This was the hail which at- 
tracted the attention of the second mate of 
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tlie steamer. He also says that he got no 
xinswer; that the steamer was then close to 
him; that he then told, the man at the wheel 
of the schooner to let her luff half a point; 
and that then the vessels struck. It required 
a luff of only a point to bring the schooner 
BO as to head north-east. She probably did, 
at the time, luff a point, and this accords 
with the testimony of the witnesses from the 
steamer. 

In so far as there may be anything in the 
testimony of Oberg, the man at the wheel of 
the schooner, or of Potter, the steward of the 
fichooner, which miUtates against the forego- 
ing conclusions, such testimony is unreliable. 
The com'se of the schooner being north-east 
by north, or even, as Oberg puts it, north 
north-east half east, it is impossible to be- 
lieve that the steamer was seen over the star- 
board bow of the schooner, at any time, and 
equally impossible to believe that the second 
mate of the steamer, when at first he saw a 
light, and only one light, on the schooner, 
saw her green light and not her red light 

This is a dear case for the application of 
the rule announced in the case of The Car- 
roll, 8 Wall., [75 XJ. S.] 302, that fault on the 
part of a sailing vessel at the moment pre- 
ceding collision does not absolve a steamer 
which has suffered herself and such sailing 
vessel to get into such dangeroiis proximity 
as to cause inevitable alarm and confusion, 
and collision as a consequence; and that the 
steamer, as having committed a far greater 
fault in allowing such proximity to be 
brought about, is chargeable with all the dam- 
ages resulting from the collision. 

There must be a decree for the libellants, 
with costs, with a reference to a commissioner 
to ascertain and report the damages. 

[NOTE. Upon the report of the commission- 
er, a final decree was entered for the dam^ages 
found in favor of the libellants. From this de- 
cree the claimants appealed to the circuit court, 
which affirmed the decree in this court. Case 
No. 17,353a. Thereafter the libellants moved 
for summary judgment against the sureties up- 
on the appeal bond, which motion was denied, 
as having been made prematurely. Case No. 
10.181. From the decree of the circuit court 
aflfirming the district court, an appeal was tak- 
en to the supreme court. Here, likewise, the 
decree against the vessel was affirmed. 106 U. 
S. 13.1 



Case "No, 10,180. 

The NEW ORLEANS. 

[9 Ben. 303.] i 

District Court, S. D. New York. Jan:, 1878. 

CoLLisios iT Sea — Steamer and Pilot-Boat — 
Lighted Touch. 

1. A steamer, before colliding with a pilot-boat 
schooner, stopped and reversed and ported, it 
being proper for her to stop and reverse, and her 
officers exercising what seemed to them to be 
the best judgment, in porting. The schooner 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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being in fault in not having a proper green light 
visible at a proper distance, held, that no con- 
sequences of such manoeuvres could operate to 
impute them to the steamer as faults. 
[Distinguished in The Alaska, 22 Fed. 553.] 

2. The provision of section 4234 of the Re- 
vised Statutes, which requires that "every sail 
vessel shall, on the approach of any steam ves- 
sel during the night time, show a lighted torch 
upon that point or quarter to which such steam 
vessel shall be approaching," is one which the 
schooner, though a pilot-boat, was bound to ob- 
serve when off pilot-ground; and there does not 
seem to be any reason why that section should 
not apply to her while on pilot ground. 

3. As the schooner was carrying colored lights, 
which rule 11 of section 4233 says a sailing pilot 
vessel on pilot-ground shall not carry, she must 
be held to have been regarded by those on board 
of her as not being at the time a pilot-boat, with- 
in the meaning of rule 11, because she was not 
sailing on pilot-ground. Where she was she was 
simply a "sail vessel," and, therefore, subject 
to the provisions of section 4234. 

4. A steamer must exhibit proper lights to a 
sailing vessel, in order to charge the latter with 
fault for not having shown a lighted torch. 

5. Because of the failure of the schooner to 
show such lighted torch, the steamer failed to 
sooner discover the schooner, and it was held 
that such fault of the schooner freed the steam- 
er from fault in not sooner discovering the 
schooner. 

In admiralty. 

Scudder & Carter, for libellants, 
Llan & Parsons, for claimants. 

BLATCHFORD, District Judge. This li- 
bel is filed by the owners of the schooner pi- 
lot-boat Caprice, and by such of her company 
as were on board of her at the time, to recov- 
er for the damages sustained by them by the 
sinking of the schooner, in consequence of a 
collision which took place between her and 
the steamship New Orleans, in the Bay of 
New York, a short distance above the Nar- 
rows, on the morning of the 27th of February, 
1876, before daylight The schooner had been 
on a cruise outside of Sandy Hook, and had 
put all her pilots on board of vessels, and was 
bound up the bay to the city of New York. 
The wind was light from the north-eas^ and 
the schooner was beating, and was on her 
port tack, heading about east by south, and 
making about three knots an hour. The steam- 
er was bound up the bay and was heading 
about north. The steamer, stem on, hit the 
starboard side of the schooner, just abaft the 
main rigging, and cut into the schooner, so 
that she sank as soon as the steamer had 
backed clear from her. The schooner was 
much nearer to the Long Island shore than 
she was to the Staten Island shore. The libel 
•alleges that the steamer was moving at full 
speed; that the collision was caused by the 
negligence and improper conduct of those on 
board of the steamer, in not having a good 
and sufficient lookout, in running at too great 
a rate of speed, in getting so near to and not 
keeping out of the way of the schooner, in not 
stopping and backing in thne to avoid the col- 
lision, and in being so far out of the usual 
channel for steamers; that the schooner kept 
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her course Tvithout change; and tHat tbe ecl- 
llsion was not caused by the fault or negli- 
genee of those on hoard .of the schooner. 

The answer alleges that lights propwly set 
and hurning could, on the morning of the col- 
lision, he easily distinguished, and there was 
nothing in the atmosphere to ohscure them; 
that the steamer was on her regular course 
from me Narrows up to tihe city of New 
York: ' that her regulation lights were properly 
set and burning brightly; thatshehada compe- 
tent lookout properly stationed and attentive; 
that her master was on deck, and be and oth- 
ers of ber officers and crew were on deck ana 
properly attendhig to their duties; that, when 
about a mile above Foi-t Hamilton, the sails 
of the schooner were made on the port bow 
of the steamer; that, at the time, the steamer 
was at half speed; that, immediately, h?r bell 
was rung to stop and reverse; that the order 
was at once obeyed, but, before the headway 
of the steamer could be entirely stopped, she 
struck the schooner; that, when the vessels 
were so near to each other as to make it im- 
possible for the steamer to prevent a coUi- 
Bion, and after the schooner's sails had been 
seen, a green light on the schooner came in 
sight, but it was burning so dimly that it 
could not be previously seen; that, although 
the steamer's lights could and should have 
been readily seen from the schooner for two 
or three miles, nothing was done on the 
schooner to caU attention to her or her posi- 
tion; that the steamer was not moving at 
fuU speed; that she had a good and sufficient 
lookout; that she stopped and oacked as soon 
as the schooner could be seen; that she was 
in the usual channel for steamers; and that 
the coUision was caused by the negligence 
and unproper conduct of those on board of 
the schooner, in not having proper lights set, 
and in not adoptmg any measures to call at- 
tention to the schooner when the steamer 
could and should have been observed from 

her. 

The evidence establishes that the steamer 
was running at a moderate speed, and that 
the lookout kept by her was adequate and 
vigilant. Her master and mate were on the 
bridge, looking ahead through their night- 
glasses, and there was a lookout stationed on 
her forecastle near the bow. All three of 
these men concur in saying that they saw the 
sails of the schooner before they could see or 
did see her green light. The master saw the 
sails through his glass before he saw them 
without it The green light of the schooner, 
whether it was in its box, or whether it was 
on the deck, was so burning as not to be visi- 
ble at the proper distance. If it had been m 
a condition to be visible at the proper dis- 
tance, it would have been seen on board of 
the steamer before the sails were seen. As 
it was, the steamer stopped and reversed (be- 
ing before under a slow bell) as soon as the 
schooner was made out. At the same time, 
the steamer ported. It is claimed that the 
back motion of the vessel, with a port wheel, 
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tended to throw her head to port- But, wr 
the whole evidence, 1* do not think it estab- 
lished that the actual effect of the combmed 
.reversing and porting was to induce or con- 
tribute to the collision, or that reversing and 
starboarding would have avoided a collision. 
It was proper for tlie steamer to stop and re- 
verse and she exercised what seemed to her 
officers to be the best judgment, in also port- 
ing; and no consequences of those manoeu- 
vres can operate to impute them to her as- 
faults, in view of the fault of the schooner m 
not having a proper green light visible at a 
proper distance. 

Section 4234 of the Kevised Statutes re- 
quires that "every saU vessel shall, on the 
approach of any steam vessel during the 
night time, show a lighted torch upon that 
point or quarter to which such steam vessel 
shall be approaching." This provision was 
one which the schooner, though a pilot-boat,, 
was bound to observe in the place where she 
was, off pilot-ground. A sailhig pilot-vessel,: 
on pilot-ground, is bound, by rule 11, of sec- 
tion 4233, not to carry colored lights, bub to 
carry a white mast-head light, and to exhibit 
a flare-up light every fifteen minutes. Therer 
does not seem to be any reason why section 
4234 should not apply to her while on pilot- 
ground as, well as while oS pilot-ground. 
However this may be, the schooner was re- 
garded by those on board of her as not behig. 
at the time a pilot-boat, within the meaning 
of rule 11, because she was not sailing on pi- 
lot-ground, for she was carrying colored 
lights, which rule 11 says shall not be carried 
by sailing pilot-vessels. Where she was, she 
was simply a "sail vessel," and, therefore, 
subject to the provisions of section 4234. 

The sail vessel must have proper notice of 
the approach of the steam vessel in order to 
make the requirement as to showing a lighted 
torch operative. Therefore, the steamer was 
bound to exhibit to the schooner proper Ughts, 
if the schooner is to be charged with fault 
for not having shown a lighted torch. The 
weight of the evidence is, that the steamer's- 
mast head and side lights were in proper or- 
der and burning properly, and that any failure- 
on the part of the crew of the schooner to see- 
them was due to the want of proper vigUance- 
and attention on theh: part The idea was 
advanced, that the white mast-head light of 
the steamer was seen, but no colored light on 
the steamer was seen, and that the white- 
light was, therefore, taken to be the receding 
\^te stem-light of a steam tug. But, it is 
apparent, that the white mast-head light of 
the approaching steamer could not be taken 
for a recedhig hght The irresistible conclu- 
sion is, that the crew of the schooner either 
did not, through lack of vigilance, see the 
steamer's lights till she was close on them, 
or else that they did see her lights and neg- 
lected to show a lighted torch. They had a 
torch on board ready at hand to be quickly 
lighted and shown. The steamer was enti- 
tled to this signal from the schooner, and,. 
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for want of it, slie failed to discover the 
schooner sooner than^ she did. The fault of 
the schooner in this respect frees the steamer 
from fault in not sooner discovering the 
schooner. 
The libel must be dismissed, with costs. 
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The NEW OBLBAI^S. 

[17 Blatchf. 216;i 8 Reporter, 743.] 

Circuit Court, S. D. New York. Oct 11, 1879. 

Appeal in Admiralty— Judgment against Sure- 
ties— Tjen Days' Deokee. 

"Where, in a suit in rem, in admiralty, in the 
district court, the claimant, after a decree for 
the hbellant, appeals to this court, and this court 
decrees for the libellant for a sum sufficient to 
allow of an appeal by the claimant to the su- 
preme court, which may be a supersedeas, no 
summary judgment can be rendered by this 
court agaiast the sureties in the appeal bond ex- 
ecuted on the appeal to .this court, until after 
the expiration of ten days after the rendering 
.of the decree by this court. 

[Cited in The Jesse Williamson, Jr., Case No. 
(,297; The Sydney, 47 Fed. 262; Ex parte 
Warden, 108 U, S. 156, 2 Sup. cL 384.] 

In admiralty. 

Scudder & Carter, for libellants. 
Man «& Parsons, for sureties. 

BLATCHFORD, Circuit Judge. This is a 
suit in admiralty. The district court, on 
the 11th of June, 1877, rendered a decree 
that the libellants recover against the steam- 
er, for damages, interest and co^ts, $16,505.- 
t)5. [The opinion in this case was rendered 
May, 1875. Case No. 10,179.] The claimants 
of the steamer were John H. Clark, Samuel 
H. Seaman, Cornelius H. Delamater, John 
Baird and Alfred Moulton. The said claim- 
ants appealed from the said decree to this 
court. On said appeal, the said Seaman, 
Clark and Delamater executed a bond to 
the libellants in the penalty of $18,000, with 
the condition that the obligation should be 
void, "if the above-named appellants shall 
prosecute said appeal witii effect, and pay 
all damages and costs which shall be award- 
ed against them as such appellants therein, 
if they shall fail to make said appeal good," 
and that otherwise said obligation should 
remain in fuU force and effect The libel- 
lants appealed from other parts of the de- 
cree of the district court This court, by a 
decree filed September 5th, 1879, affirmed in 
all thin^ the said decree of the district 
court, and ordered that the libellants recover 
against the steamer the damages ascertain- 
ed by the decree of the district court, name- 
ly, $15,904 98, and interest at the rate of 
Q per cent per annimi, from June 11th, 1877, 
on $14,026 92, (being so much thereof as is 
exclusive of the interest allowed by the dis- 
trict court) and amounting to $1,866 67, be- 

1 [Reported by Hon, Samuel Blatchford, Ch:- 
£uit Judge, and here reprinted by permission.] 



ing, in all, $17,771 G5, and also the costs of 
the district court taxed at $690 67, and that 
the costs of this court be divided and set 
off each against the other. The decree fur- 
ther provided as follows: "And it is fur- 
ther ordered, that unless an appeal be taken 
from this decree within ten days after its 
entry, and service of a copy thereof, and 
security given on such appeal to stay execu- 
tion, John H. Clark and Samuel H. Seaman, 
the stipulators for value of the said steamer, 
caused the engagements of their stipulations 
to be performed, or show cause, within four 
days after the expiration of such ten days, 
or on the first day of jurisdiction thereafter, 
why execution for the sum of $40,000, the 
amount of their said stipulation, should not 
issue against their goods, chattels and lands; 
and it is further ordered, that the same 
persons cause their stipulations for costs to 
be performed, or show cause, in like man- 
ner, on the same day as aforesaid, why the 
like execution should not issue for the sum 
of $250; and it is further ordered, that 
John EC. Clark, Samuel H. Seaman and Cor- 
nelius H. Delamater, the sureties of the 
claimants upon their said appeal, show cause 
at a circuit court to be held at the court 
rooms, in the city of New York, on the 11th 
day of September, 1879, at the opening of 
court^ why a summary judgment should not 
be entered against them for the sum of $18,- 
000, the amount of their said bond." [Case 
No. 17,354.] 

In accordance with the last of the fore- 
going provisions, the libellants have moved 
this court on the 11th of September, 1879, 
to enter a summary judgment against the 
said Clark, Seaman and Delamater, as sure- 
ties on said appeal bond, for the sum of 
$18,000. The said sureties oppose said mo- 
tion, on the ground that the case is one in 
which an appeal can be taken by the claim- 
ants of the steamer to the supreme court of 
the United States, from so mneh of the de- 
cree of this court as awards a recovery 
against the steamer, and that therefore, the 
motion cannot be made until the expiration 
of ten days after the rendering of the de- 
cree. It is provided as follows, by section 
1,007 of the Revised Statutes of the United 
States: "In any case where a writ of error 
may be a supei-sedeas, the defendant may 
obtain such supersedeas by serving the writ 
of error, by lodging a copy thereof for the 
adverse party in the clerk's office where the 
record remains, within sixty days, Sundays 
exclusive, after the rendering of the judg- 
ment complained of, and giving the security 
required by law on the issuing of the cita- 
tion. But, if he desires to stay process on 
the judgment he may, having served his 
writ of error as aforesaid, give the security 
required by law within sixty days after the 
rendition of such judgment, or afterwards, 
with the permission of a justice or judge of 
the appellate court And in such cases 
where a writ of error may be a supersedeas, 
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•executions shall not issue until tlie expira- 
tion of ten days." It is provided, by sec- 
tion 1,012, tliat appeals from tlie circuit 
courts "shall tie subject to the same rules, 
regulations and restrictions as are or may 
Tje prescribed by law in cases of writs of 
•error." Section 997 provides for a citation, 
iind section 1,000 provides, that the judge 
who signs a citation on a writ of error, shall 
"take good and sufficient security that the 
plaintiff in error or the appellant shall prose- 
cute his writ or appeal to effect, and, if he 
fail to make his plea good, shall answer all 
•damages and costs, where the writ is a 
supersedeas and stays execution, or all costs 
■only, where it is not a supersedeas as afore- 
said." 

It is contended for the sureties, that pro- 
■ceedings against the sureties upon the ap- 
peal bond are collateral to and for the en- 
forcement of the decree, and are no part of 
the decree; that, where an appeal may be a 
supersedeas, no proceedings against the 
sureties in the appeal bond can be taien so 
long as no proceedings can be taken to is- 
sue execution on the decree; and that the 
words "process on the judgment," in sec- 
tion 1,007, include the entry of judgment 
against the sureties in the appeal bond. 

The condition of the appeal bond is, that 
the appellants shall pay the damages and 
costs which shall be awarded against them 
by this court, as appellants, if they shall 
fail to make their appeal good. The appel- 
lants are not under obligation to pay the 
sum awarded against them by the decree 
until the time when execution can issue on 
the decree, which is not imtil the expiration 
of ten days after the rendering of the de- 
cree. The obligation of the sureties being 
an obligation only that the appellants shall 
pay when obliged to pay, cannot be enforced 
against them in any manner, even to the ex- 
tent of the entry of judgment against them, 
until the obligation of the appellants to pay 
comes into force; and such obligation of the 
appellants does not, in a case like the present, 
where the appeal may be a supersedeas, 
come into force until the expiration of ten 
-days after the rendering of the decree. This 
is a case in which an appeal lies to the su- 
preme court and may be a supersedeas, if 
taken, by the claimants, and where no exe- 
cution could issue on the decree against the 
vessel prior to the time when the motion for 
judgment against the sureties in the ap- 
peal bond was made. It follows, that the 
motion was prematurely made and must be 
denied. 

[The decree against the vessel in this cause 
was aflSrmed by the supreme court. 106 U. S. 
Id, 1 Sup. Gt. 90.] 
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Case No. 10,18S. 

NEW ORLEANS v. MORRIS. 

[3 Woods, 103.]i 

Circuit Court, D. Louisiana, Nov. Term, 1877. 

Municipal Corporations— Property Subject to 

Seizure on Execution— Police Power. 
. 1. The property of a municipal corporation 
necessary to the eserdse of its functions, sum 
as markets, prisons, etc., or property which 
has been destined and set apart hy an act of 
the legislature as a permanent revenue, or source 
of permanent revenue for the corporation, can- 
not be seized or sold on execution against it. 

2. A place of traffic called a market bazaar, 
owned by a municipal corporation for the sale 
of merchandise, from which the sale of fresh 
meats, fish and vegetables was excluded, and 
which had been rented out by the corporation 
for a term of years, is not such a market as 
is protected from execution, and no authority 
having been given by the legislature to estab- 
lish such a bazaar, it is subject to levy and sale. 

[Cited in City of Laredo v. Benavides (Tex. 
Civ. App.) 25 S. W. 486.] 

3, Markets are places where comestibles, per- 
ishable in their nature, are sold for the daily 
consumption of the people, which, from the very 
nature of the things therein sold, require sani- 
tary regulations, and thus fall -within the pohce 
power of cities. 

4. A municipal corporation cannot, by its own 
act, independent of any legislative authority, 
make a thing which is not necessary to its mu- 
nicipal existence, or to the exercise of the pow- 
ers which fairly belong to it, a permanent source 
of revenue, and thereby exempt the thing and 
the revenue derived from it from seizure on ex- 
ecution. 

rCited in City of New Orleans v. Louisiana 
Const. Co., 140 U. S.' 662, 11 Sup. Ct. 971.] 

5, A bill in equity will not lie 'to restrain an 
execution issued on a judgment at law upon 
grounds which might have been urged as a de- 
fense to the action at law- 

rCited in State v. Matiey. 17 Neb. 568, 24 N. 
W. 201.] 

In equity. Heard on motion for injunction. 
The bill was filed to obtain an injunction for- 
bidding the seizure and sale, on execution, 
of the market bazaar, the property of the 
city of New Orleans, to satisfy a judgment 
recovered against the city by [John A. Mor- 
ris] the defendant to the bill. 

B. F. Jonas, City Atty., for complainant. 

Thomas J. Semmes, for defendant. 

BILLINGS, District Judge. This case is 
before me on an application for an injunc- 
tion. The hearing is upon the bill, the sworn 
answer, affidavits and a counter affidavit 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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There seems to be no dispute about tbe facts. 
On the 2Gth day of May, 1875, the defend- 
ant in the bill obtained upon the law side of 
the court a judgment against the complain- 
ant for the sum of fifty-three thousand dol- 
lars, with interest A pluries writ of fieri 
facias has issued upon this judgment at law, 
and under that writ there has been seized 
the interest of the city in a bazaar market, 
and the land on which the same stands. In 
the year 1869 the city owned a piece of land. 
It executed a contract with William H. Wells, 
whereby he was to construct a building 
which was to be used for stalls for the sale 
of merchandise, exclusive of fresh meats, 
salt meats, fish and vegetables. The eon- 
tract with Wells sti-ietly followed the teims 
of an ordinance of the city council, which 
ordinance declared that the said building 
was made a source of public revenue. The 
building was constructed and leased for the 
period of ten years. Eent notes were given, 
but prior to the seizure, the unmatured notes 
were withdrawn and delivered up to the 
maker. The seizure is of the interest of the 
city, subject to all the leasehold rights of 
Wells and his assigns. 

This is a bill in eq.uiiy, then, to restrain 
the enforcement of a levy under an execution 
issuing upon a judgment at law. The bill 
sets forth two grounds upon which the de- 
cree is sougbt First, that the property seized 
is a source of public revenue to a municipal 
eoi-poration, and therefore is not liable to 
seizure under a fi. fa.; and, secondly, that 
the obligation on the part of the city upon 
which the judgment was obtained, pledged 
in pei-petuity to the obligee certain property, 
and created no oth^r obligation, and that, 
therefore, the plaintiff in the judgment at 
law, the defendant here, cannot resort to 
other property of the defendant beyond that 
to which he was restricted in the obligatibn. 
First, that the bazaar market and the 
ground upon which it stands are not subject 
to seizure; because they are sources of pub- 
lie revenue to the city. It was conceded by 
the solicitors on both sides that certain prop- 
erty belonging to the city is exempt from 
seizure; the discussion upon this branch of 
the case being altogether as to where the 
line limiting the exemption should be drawn. 
Much light is thrown upon this subject by 
a careful consaderation of the decisions of 
the supreme court of Louisiana bearing upon 
it. In Egerton v. Third Municipality, 1 La. 
Ann. 435, it was held "that taxes were not 
the subject of a levy under an execution." 
In that ease an attempt had been made to 
garnishee the tax-payers. In the case of 
Police Jury of West Baton Rouge v. Michel, 
4 I^. Ann. 84, it was held that the court 
house and jail of a parish were not subjects 
of seizure. In the case of Municipality No. 
3 V. Hart, 6 !&. Asm. 570, it was held that 
the funds collected on judgments for taxes 
In the hands of a constable were not liable 
to seizure. In the case of New Orleans & ' 
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0. R. Co. V. Municipality No. 1, 7 La. Ann. 
148, it was held that "ground rents to which 
the legislature had given a destination or 
appropriation, as a portion of the permanent 
revenue of the city to enable the municipal 
authority to exercise its powers of police and 
government, were removed beyond seizure." 
The circuit court, in the case of Peterkin v. 
'New Orleans [Case No. 11,026], and in two 
nnreported cases, that of Hayem v. City, 
and Klein v. City, No. 7,801, has followed 
the law as laid down by the supreme court 
of this state. In the first of these eases the 
cuTcuit court held that "money which had 
been received in payment of taxes by the city 
^as not from the mere fact that it was de- 
posited in a bank made subject to seizure." 
In the case of Hayem v. City, it was held 
that "a party who had given rent notes as 
lessee of what was beyond all dispute a mar- 
ket, could not compensate against these 
notes the ordinary obligations of the city." 
The case of Klein v. City, was but a reitei-a- 
tion of the doctrine laid down by the su- 
preme court of the state, in the case of New 
Orleans & O. R. Co. v. Municipality No. 1, 
supra. An analysis of all these decisions 
shows that the exemption has not been ex- 
tended beyond two classes of cases. The one 
where the property seized, as in the case of 
taxes, court-houses, jails and markets was of 
such a nature as to be necessary to the con- 
tinued exercise of the functions of the cor- 
poration, indeed, to its very existence; the 
other, where the property has been destined 
and set apart Hj an act of the legislature 
as a permanent revenue of the city, or a- 
source of permanent revenue. 

Does this case fall within either of these 
classes? If a market bazaar, that is«to say, 
a place in which merchandise is sold and 
purchased, but from which traffic in all co- 
mestibles is excluded, can be considered a 
market, it would fall within both of these 
classes; if it cannot be considered as a mar- 
ket, then it would fall within neither, for it 
is not contended that the legislature has 
given the city any authority to establish a 
market bazaar unless it be contained in the 
general authority to establish market places. 
The nature of a market, to wit, a place where 
vegetables, fish and meats of all sorts are 
fm-nished for the daily sustenance of the 
population of a city, makes it an incident, 
and, indeed, a necessity, to a large and popu- 
lous town. The establishment and regula- 
tion of such places is but the exercise of the 
police power of a city for the preservation of 
the health of the citizens; but with reference 
to a market bazaar no such necessity exists. 
Any block of buildings used for selling dry 
goods is as much within the purview of this 
police power as is a market bazaar. I think, 
therefore, the natiu:e of the thing is against 
its having any public destination, as being a 
municipal necessity. Secondly, has the legis- 
lature given to the city the power to estab- 
lish a market bazaar as distinguished from a 
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market? In. the amended charter of the city 
(Acts. 1870, No. 7, pp. 33, 36, § 12), the city is 
giTen the power in suhdivision fifth to fix 
the mode of inspecting all comestibles sold, 
either in the market or other public places, 
and by the thirteenth subdivision to establish 
ferries and market places. Although these 
clauses are separated in -the charter, yet in 
the Acts of 1816 (page 92, § 1, cited hi Bul- 
lard & Curry's Digest, at page 100), as origi- 
nally enacted, they occur together as a dis- 
tinct branch of a sentence, as follows: "To 
establish one or more market places, and to 
determine the mode of inspection, of all comes- 
tibles sold publicly either in said market or 
markets, or in other places." The inference, 
therefore, is that the legislature originally 
confined markets to places where comestibles 
should be sold. In the case of Morano v. 
Mayor, etc., 2 La, 217, the supreme court, 
through Martin, X, says: "The city, council 
has the power to establish markets and to 
provide for the cleanliness and salubrity of 
the city. In establishing markets they desig- 
nate certain spots or places for the sale of 
certain articles of provisions. In doing so 
they facilitate the people in the purchase of 
provisions of the first necessity by confining 
the sale of them to particular places and 
hours of the day; and they facilitate the in- 
spection of provisions, and by the hire of 
stalls they raise money to defray the ex- 
penses of building market-houses, and pay 
^the salaries of ofiicers they appoint to prevent 
'the sale of imsound provisions; and they 
have an undoubted right to prevent the vio- 
lation of the ordinances they may pass in 
establishing markets." In the case of Da- 
vid's Heir v. City of New Orleans, 16 La. 
Ann. 404, the supreme court says: "In two 
cases, David v. Municipality No. 2, decided 
in December, 1853, and not reported, and in 
the case of Guillotte's Heirs v. City of New 
Orleans [12 La. Ann, 479], decided in No- 
vember, 1856, it was expressly held that a 
market-house is not necessarily public prop- 
erty, but may be the object of individual 
ownership. It is a place to which the public 
have free admission for the purpose of pur- 
chasing provisions. But the right of selling 
them is not free to the public at large. That 
right is usually reserved to a limited num- 
ber for a rent paid." In City of New Or- 
leans V, Guillotte's Heirs, 12 La. Ann, 818, 
the supreme court says as follows: "Al- 
though a market may not be a locus publicus 
in the sense that the ownership of the soil is 
necessarily vested In the public, still it is 
a public place in this sense. It is a place to 
which all persons have a right to resort daily 
to supply themselves with such provisions 
and necessaries as are there vended; and as 
order and cleanliness are essential to the pub- 
lic welfare and health, the market, which is 
thronged at certain hours with all classes 
of persons, and filled with all manner of 
perishable comestibles, must, of necessity, be 
under the control of a vigorous and efficient 
18FED.CAH.— 8 



police, to prevent it from becoming an intol- 
erable nuisance. It is, therefore, a public 
place, because it is submitted to the exclu- 
sive control and government of the city au- 
thorities." In the case of First Municipali- 
ty V. Cutting, 4 La. Ann. 335, this court said: 
"The right to establish markets is a branch 
of the sovereign power, and the right of reg- 
ulating them is necessarily a power of munic- 
ipal police. See 1 Bl, Comm. p. 274; Domat, 
Droit Public, lib. 1, § 3, This is vested by 
positive law in the mayor and council of each 
municipality upon whom rests the responsi' 
bility of the peace, comfort and order of the 
assemblages collected at fixed .hours at these 
great thoroughfares." I will add that mar- 
kets are not estabUshed as a source of pub- 
lic or private profit, but for the public good. 
I think that the supreme coiurt in these cases 
in which they have incidentally spoken of 
markets, have unmistakably characterized 
them, and that, as thus characterized by that 
tribunal, markets are places where comesti- 
bles, perishable in their nature, are sold for 
the daily consumption of the people, ^hich, 
from the very nature of the things therein 
sold, require peculiar sanitary regulations, 
and thus fall within the police power of 
cities. If this limitation be not accepted, 
then the right of a city to establish and regu- 
late the plac^ time and manner of selling 
everything in which men deal must be con- 
ceded. Can it be that the legislature meant 
to make the police power of a city a vortex 
■which should draw into itself the regulation 
of all the commerce of the city? That is tbf* 
question. 

It seems to me that the city, when it exe- 
cuted the contract under which the market 
baaaar was created and leased, by the very 
terms they employed, by their coupling to- 
gether the two substantives, market and 
bazaar, and designating the place a market 
bazaar, show that the place which they es- 
tablished there, although resembling a mar- 
ket, was, in their opinion and intention, dif- 
ferent from a market; that is, it was a place 
in which the manner of sale of articles was 
to be the same as in a market, but from 
which the things ordinarily sold in a market 
were altogether excluded. The method was 
that of a market the matter entirely dis- 
tinct But the whole power of the city 
over markets springs from the fact that 
vegetables and meats liable to decay and 
putrefy are therein sold daily in large quan- 
tities; these being excluded from the place, 
it loses the essential quality of a market as it 
is defined in our jurisprudence. I think, 
therefore, that the designation of this market 
bazaar as a public revenue rests entirely 
upon the ordinance of the city itself, and 
has a legal foundation neither in the nature 
of the thing nor in any act of the legislature. 
But it cannot be contended that the city can, 
by its own act and independent of any legis- 
lative authority, make a thing which is not 
necessary to its municipal existeneCt nor ^o 
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the exercise of tlie powers which fairly be- 
long to the municipal corporation, a perma- 
nent source of revenue, and thereby exempt 
the revenue and the thing from seizure under 
execution. If this doctrine be admitted the 
city might build and run factories, and, hav- 
ing simply declared that they made them 
sources of public revenue, render them ex- 
empt. I do not find that any of the decisions 
or the test-writers go to this length, but, on 
the contrary, limit the exemption to the two 
classes of cases above specified, first to such 
things as are necessities to the existence or 
successful operation of a corporation; or, 
second, to such things as by the statute have 
been set apart as public revenue for the city. 
In neither of these classes does this case 
fall. The character of the title under which 
the city holds the land upon which the 
market bazaax is built has not been dis- 
covered. Second, it is urged that the na- 
ture of the original obligation upon which 
the judgment of law was rendered was such 
as to preclude the defendant from making 
the seizure upon this property. 

My own opinion in the case of Ranger v. 
City of New Orleans [Case No. 11,564], was 
cited and urged as having a bearing on this 
question. In that case I held that the power 
to tax was a prerogative of the legislature, 
and not in any sense judicial. That since 
the legislature had clearly implied in the act 
authorizing the obligations that they were 
not to be paid by taxation, the court could 
not direct a tax to be levied to pay them in 
the absence of any provision of the legisla- 
•ture to that efEect, I therefore refused the 
mandamus directing the levy of a tax. The 
doctrine which I there laid down, if correct, 
would have been a complete defense to the 
action at law. The ground of the decision 
in that case was that the legislature had 
not authorized the levy of the tax. A sub- 
sequent case^ in which a mandamus was 
asked to compel the city council to put a 
judgment into the annual budget, accord- 
ingly as the legislature has directed should 
be done, with final judgments against the 
city, is now under consideration. In the 
Kanger Case it was enough to say there was 
no act of the legislatm-e authorizing the levy 
of the tax, and authority could not be im- 
plied, because the legislature intended the 
obligation should be paid out of the specific 
property, and only to that extent was the 
city bound. JNXy conclusion in that case 
may be entirely correct— that the city was 
not bound as a general debtor upon its bonds, 
and my conclusion here may be equally cor- 
rect, that the levy of this execution cannot 
be stayed. In a word, the defense to a debt 
is one thing, the defense against a final 
judgment, in which the debt is merged, is 
quite another. The question in the Ranger 
Case was whether the authority to levy the 
tax could be inferred from its having au- 
thorized the issuance of the bonds, for it was 
that ground alone upon which the argument 



for the mandamus was based. My conclu- 
sion was that the legislature, in the act which 
gave the authority, so far from giving power 
to tax, by implication, had negatived any 
such power, and, as it seems to me, limited 
the obligation to that of a pledge of certain 
specified property. The case of Klein v. City 
of New Orleans was also cited, and it was 
thought I had then passed upon a similar 
question. I have examined the bill of ex- 
ceptions in that case, and find that my rul- 
ing was confined entirely to the fact that 
squares which were public property, which 
formed a portion of the wharves, or levees, 
and ground rents, which were considered to 
be public revenue, could not be seized. In- 
deed, the question here is simply this: Will 
a suit in equity lie to restrain a seizure under 
an execution, issued on a judgment at law, 
upon grounds which might have been urged 
as a defense in the action at law? I find 
the authorities, without exception, to hold 
that such a suit will not lie. 3 Daniell, Ch. 
Prac. (Perk. Ed.) 1728; Kerr, Inj. 22; and 
the numerous authorities cited by these 
authors. Judge Story, in his Treatise on 
Equity Jurisprudence (section 894), says: "In 
the next place, courts of equity will not re- 
lieve against a judgment at law where the 
case in equity proceeds upon a defense 
equally available at law. but the plaintiff 
ought to establish some special ground for 
relief." 
The injunction must, therefore, be denied. 

[For proceedings on a motion for injunction 
based on amended bill, see Case No. 10,183.] 
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NEW ORLEANS v. MORRIS. 

[3 Woods, 115.]i 

Circuit Court, D. Louisiana. Nov. Term, 1877. 

MusiciPAL CoRPOKATiONS— Alienation op Poblic 
Place — Battdke ix Front of New Orleans 
— Lease — CoNSTiTUTioNALixr op Aor Abolish- 
ing Fieri Facias against Citt. 

1. As a general rule a public place is inalien- 
able except by the sovereign. 

2. But a public place, which is a iwrtion of 
the batture in front of the city of New Orleans, 
has a distinctive quality impressed upon it. and 
may be withdrawn from the use of the public 
by the city. 

3. The leasing, by the city, of a portion of the 
batture for a market bazaar, for a term of ten 
years, for a certain rent reserved, is a with- 
drawal from public use of so much of the bat- 
ture as is included in the lease, 

4. An act of the legislature of Louisiana abol- 
ished the writ of fieri facias for the enforcement 
of judgments against the city of New Orleans, 
and declared liiat the effect of the judgment 
should be limited to fixing the amount of the 
plaintiffs' demand, and that said judgment 
should be registered and paid out of any money 
in the city treasury designated for its payment, 
and, if none were designated, that the city coun- 
cE might, if they deemed it proper, make an 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission,] 
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appropriation for its payment. Seld, that ttie \ 
act was inoperative as to an antecedent debt, 
because it impaired the obligation of the con- 
tract. 

[Cited in Hart v. City of New Orleans, 12 
Fed. 294; Canal & Claiborne Streets JR.. Co. 
T. Hart, 114 U. S. 662, 5 Sup. Ct. 1132.J 

5. Said act is not made obligatory upon the 
xiourts of the United States by section 916 of the 
llevised Statutes. 

[This was a bill in. equity by the city of 
;ESrew Orleans against Jolin A. Morris.] Mo- 
tion for injunction based on amended bilL 
B. F. Jonas, City Atty., for complainant 
Thomas J. Semmes, for defendant. 

BILLINGS, District Judge. This case is 
Fbefore me upon an amended bUl for an in- 
jtmction to restrain the levying of an execu- 
tion issued upon a judgment on the law side 
of the court The grounds urged for the 
injunction in the original bill have already 
been passed upon. See City of New Or- 
leans V. Morris [Case No. 10,182]. In deliver- 
ing my opinion on refusing the injunction 
on the first hearing, I stated that the charac- 
ter of the title of the city to the land was not 
disclosed. Such disclosure is made by the 
Amended bill. The two additional grounds 
£et up in the amendai bill will now be con- 
fiidered. 1. That the land upon which the 
bazaar market is built is a locus publicus, 
and is, therefore, inalienable and exempt 
from seizure. 2. That no execution can issue 
upon a judgment against the city of New 
Orleans rendered in the circuit court of the 
United States sitting in this district 

As to the first ground, that the land npon 
which the bazaar market is built is a locus 
publicus, and is, therefore, inalienable and 
exempt from seizure: The bill alleges that 
this land is a part of the batture or public 
levee belonging to the city of New Orleans, 
and dedicated to the public use. According 
to the allegations of the amended bill, there- 
fore, the fee is in the city of New Orleans, 
subject to the servitude or use, for the pub- 
lic Three things, then, are determined, so 
far as this case is concerned, with reference 
to this land; that the fee is in the city; that 
it is a public place, and that it is a part of 
the batture. 

Judge Martin, in the. case of Morgan v. 
Livingston, 6 Mart [La.] 215, thus defines 
^•batture": "In its grammatical sense as a 
technical word, and, we believe, in common 
parlance, it is then an elevation of the bed 
of the river under the surface of the water, 
since it is rising towards it It is, however, 
^ometim^ used to denote the elevation of the 
bank when it has risen above the surface of 
the water, or is as high as the land on the 
outside of the bank." In this latter sense 
it is synonymous with "alluvion," wMeh is 
xlefined to be an insensible increment brought 
by the water. It means, in common law 
language, land formed by accretion. 

There is no doubt of the correctness of the 
^general proposition, that a public place is in- 
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alienable except by the sovereign, but a public 
place which is a portion of the batture, accord- 
ing to the well settled jm-isprudence of this 
state, has a distinctive quality impressed upon 
it, and may be withdrawn from the use of the 
public by the city. This qualification is seen 
to be a public necessity when we consider 
that by the action of the vast stream which 
half encircles the city, the levees may be so 
widened as that unless a portion of them were 
used for buildings, and the inhabited city 
extended over them, the city itself would 
possibly be left at an inconvenient distance 
from the river. Accordingly we find, both 
in the decisions of the highest tribunal of the 
state, and in the act of the legislature, a dear 
recognition of the authority of the city to 
withdraw from the public use any portion of 
the batture which it deems no longer neces- 
sary to be held for that purpose. 

In the case of Remy v. Municipality No. 2, 
12 La. Ann. 502, the court say: "The ad- 
ministrative control which the city council 
has over the alluvial deposit -was settied in 
the case of Mimicipality No. 2 v. Orleans 
Cotton Press [18 La. 122], and in Pulley v. 
MunicipaUty No. 2, Id. 278." 

The corporation had the exclusive right to 
determine when and to what extent the 
riparian proprietor may take possession of 
the batture. Until the act of the 30th April, 
1853, the riparian proprietor was bound to 
await patiently the action of the corporation, 
and was not allowed to take the initiative in 
limiting or terminating the public occupation 
of the batture. In the case of Remy v. Munic- 
ipality No. 2, 15 La. AnuL 657, the court say: 
"It is recognized by many decisions that the 
city has, by law, the administration of the 
batture, and until the act of April, 1853, the 
exclusive right in determining when and to 
what extent the riparian proprietor might 
occupy the batture or alluvion within the 
limits of the corporation." The legislature 
has spoken with equal cleam^s upon this 
subject Act No. 333 of the Acts of 1853, 
provides: "That whenever any riparian own- 
er of property in the incorporated towns and 
cities in this state is entitled to the right of 
accretion, and batture has been formed in 
front of the said owner's land, more than is 
necessary for the public use, which said incor- 
poration withholds from the owner, he shall 
have the right to institute suit against said 
corporation for so much of said batture as 
may not be necessary for the use of com- 
merce and navigation, and for the necessary 
public highways and other public uses. And 
if it be determined by the comrt that any 
portion of said batture be niot necessary for 
the public uses above mentioned, the court 
shall decree that the said owner is entitied 
to said property, and compel said corporation 
to permit him to enjoy the use and full owner- 
ship of such portion of said batture." It is 
to be observed that the terms of this act do 
not directiy apply to a case where, as here, 
the city is the -riparian owner. It provides 
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that the riparian' owner shall have the right 
to bring suit and have it determined whether 
and to what extent the batture is not neces- 
sary for the public use, and to such an extent 
he shall be entitled to the use and full owner- 
ship of it This act applies to cases where the 
"said corporation withholds from the own- 
er." Now, if upon a demand being made by 
the owner, the city should assent to his taking 
the portion claimed, it is clear that the legis- 
lature designed that he should so take it. For 
they could not have intended that a party 
should be placed in a worse position, where 
the city assented to his taking what he claim- 
ed than would be a person from whom the 
city withheld it. If the legislature intended, 
as they clearly did, to give the city the right 
to withdraw from public use any portion of 
the batture where they themselves were not 
the riparian proprietors, can it be doubted that 
they believed the city to have that right 
where she herself was the riparian proprietor? 
The case of New Orleans, M. & C. R. Co. v. 
City of New Orleans, 26 La. Ann. 478, has 
an important bearing upon the question here. 
True it is that that case was with reference 
to a portion of the batture above Canal 
street, where the city obtained the title by 
grant under a compromise. But the city 
could have no more under tnese circumstan- 
ces than the fee, which, under the pleadings, 
it has here. At page 484 the court says: "If 
it be urged that the third section of said act 
of 1850 required the portion not then laid off 
into streets to be kept open forever for com- 
merce, the answer is that Act No. 333 of 1853 
authorized the withdrawal therefrom of such 
as may not be needed for public uses, and 
this has been done by the city." Again the 
court says: "But the title of the said paities 
vested by the notarial act of June, 1851, is, 
we think, in the municipality which then 
took the place of the foi-mer owners, with 
all their rights, including the right to bring 
into commerce such portions as might be- 
come necessary for public use." 

It may well be doubted whether the city 
could, under any system of pleading, be al- 
lowed to change the attitude on this point 
which she assumed in her original bill. The 
city then had the right to withdraw this 
property from the use of the public and to 
bring it into commerce. Has it done so? 
The city, by its Ordinance No. 1538, ordained 
as follows: "Whereas, the vacant space of 
ground situated in the Second district, and 
bounded by the beef market, red stores, Pe- 
ters street and the levee, has become almost 
worthless to the city, and a source of con- 
stant annoyance to the authorities; and, 
whereas, the said vacant space could be made 
the means of producing larger revenues to 
the city by the erection of a bazaar market; 
therefore, be it resolved, that the city auc- 
tioneer be, and he is hereby authorized and 
instructed to adjudicate, after ten days' no- 
tice in the official journal, to the highest bid- 
der or bidders, a contract for the erection of 



a bazaar market and the collection of the 
revenues of the same for the term of ten 
years, on the vacant space bounded by the 
beef market, red stores, Peters street and 
the levee, Second district, the market to be 
erected in strict accordance with plans and 
specifications to be furnished by the city 
surveyor; said market and improvements 
thereto belonging to revert to the city of New 
Orleans at the expiration of said lease, with- 
out cost or indemnity to the lessor." Under 
this ordinance the lease was executed, and 
the lessees went into possession. The rent 
has been paid for the full period of ton 
years. It seems to me that this is as ef- 
fectively withdrawing from public use prop- 
erly which is no longer necessary as could 
be done by the decree of any court at the 
suit of a riparian proprietor, and that such 
withdrawal so made is sanctioned by the- 
legislature and by the supreme coiirt It fol- 
lows inevitably that the city, by withdraw- 
ing this property from the public use, has 
changed its destination and its capacity to 
be alienated. The servitude of the public 
was lawfully terminated. It ceased to be a 
public thing, and became, so to speak, the 
private property of the city. Rev. Civ. Code, 
art. 458. Nor does the argument avail that 
in the progress of time this property may be- 
come necessary for the public use, for ac- 
cording to the present charter (Acts of 1870) 
they have the power of causing the expropri- 
ation of all property needed for any public 
use. 

It is next claimed that no execution can- 
issue upon a judgment against the city of 
New Orleans rendered in the circuit court of 
the United States sitting in this district. The 
argument in behalf of the city upon this point 
is briefly this: The law of congress in com- 
mon law eases in the United States courts 
has adopted the law of the state with refer- 
ence to executions, and the law of the state 
prohibits any execution in suits where the 
city is judgment debtor. The law of con- 
gress, found in section 916 of the Revised 
Statutes, is as follows: "The party recover- 
ing a judgment in any common law cause in 
any circuit or district court shall be entitled 
to similar remedies upon the same by execu- 
tion o-r otherwise to reach the property of the 
judgment debtor, as are now provided in like 
causes by the law of the state in which such 
court is held." The act of the state legisla- 
ture upon which the exemption is claimed is 
Act No. 5, passed at a special session of the 
legislature m 1870, p. 10. The title of the act 
is as foUows: "An act to limit and restrict 
the power of courts to issue orders, writs of 
mandamus and fieri facias against the city of 
New Orleans and the officers thereof." Sec- 
tion 1 prohibits any court having authority or 
jurisdiction to aUow, order, hear or entertain 
any writ or order of mandamus, or any order 
or proceeduig against the comptroller, deputy 
comptroller or any auditing officer of the city 
of New Orleans, the object of which shall be. 
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either directly or indirectly, to obtain or com- 
pel said compti'oller or deputy comptroller or 
auditing officer to deliver or issue any order 
or Tvaprant, etc.; or against the treasurer or 
assistant treasurer, or any officer charged 
■with the dishiu'sement of the moneys to en- 
force the payment of money claimed to he 
due from New Orleans, hut that the proceed- 
ing must he against the city itgelf and not 
against any branch, department or officer 
thereof. Section 2 abolishes the -writ of ex- 
ecution, or fieri facias, to enforce the payment 
of any judgment, and provides, that the effect 
of the judgment shall be limited to fixing the 
amount of the plaintiff's demand; said Judg- 
ment shall be registered in the office of the 
comptroller of the city, and that the comp- 
troller, to pay the same, may draw his war- 
rant against any money that there may be in 
the treashry designated and set apart for the 
purpose of paying such judgment. Section 3 
provides, that in case there is no money to 
pay the judgment, the common council shall 
have power, if they deem it proper, to make 
an appropriation. If this act were to be 
viewed by this court as a state tribunal woiild 
be bound to view It, it would be liable to ob- 
jections which impress me as serious. 

In the first place, as was urged in the argu- 
ment, it has been held by very high author- 
ity that any change made In the remedy 
which takes away the substantial right of a 
party to gain by his suit, that to which at 
the time of the making the contract he "was 
entitled, impairs the obligation of the contract 
Itself. The city of New Orleans at the tune 
this contract was made, had impressed upon 
It by express statute, the capacity to be sued. 
The capacity to be sued carries with it not 
only the right to bring the city into court and 
recover the judgment, but the right to enforce 
that judgment Lord Coke, in the Reports 
(part 5, p. 89), defines an execution upon a 
judgment, to be the "life of the law," ana 
again, at page 91, he says, "which (execu- 
tions) are the fruit and the life of every law." 
"Writs of fieri facias may be said to be univer- 
sally the incident of a judgment for the recov- 
ery of money, which a court renders after 
the hearing of the case, and without them the 
proceedings would be for the most part vain; 
and when the creditor gives credit to the city 
upon the faith of its having the capacity to 
be sued, it seems to me that th6 argument Is 
very steong In favor of the capacity to be 
sued, Including all the proceedings necessary 
to take compulsorily the property of the judg- 
ment debtor. 

An analysis of the act of the legislature of 
Louisiana with reference to the city of New 
Orleans shows that there can be no effective 
compulsion; there can be no writ of manda- 
mus upon any of the officers of the city, no 
writ of execution against the city. The judg- 
ment creditor Is limited to taking either what 
Is found in the treasury already appropriated, 
or which the common council may thereafter, 
if they deem proper, appropriate for the pay- 



ment of the judgment. It seems to me that 
the chief part of the capacity of being sued, 
so far as the creditor is concerned, is by this 
act annulled. But it is not necessary for me' 
to pass upon this question; for in my opinion 
the practice act of congress has not adopted 
this exceptional law with reference to the 
city of New Orleans. When congress says 
that the judgment creditor in the federal 
courts shall be entitled to similar remedies by 
esecution or otherwise to reach the property* 
of the judgment debtor as are now provided 
in like cases by the laws of the state in which 
the court Is held, it clearly means this: That 
the remedies by execution or otherwise upon 
judgments in the federal courts shall be the 
same as are provided by the laws of the state 
for judgments in suits of the like nature; 
that is to say, in order to determine what 
remedy the judgment creditor shall have, the 
court in the fii'st place examines the judg- 
ment, and sees what Is the nature of the 
thing recovered, whether it be money or land, 
or a right to some office or to have some act 
done that should be enforced by a mandamus, 
and that then in the second place the cred- 
itor shall have the same remedies to enforce 
his judgment in the federal court as he would 
have in the state court. In judgments of a like 
nature, or that belong to that class. The 
judgment here is a judgment for the recovery 
of a sum of money. If we turn to the stat- 
utes of Louisiana we find (Code Prac. art. 
641) "that when the judgment orders the pay- 
ment of a sum of money, the party in whose 
favor It is rendered may apply to the clerk 
and obtain from him a writ of fieri facias 
against the property of his debtor." This 
then is the remedy in the state courts provid- 
ed by the state law for cases like this. It Is 
true that the legislature has seen fit to except 
from the operation of this law, so far as their 
own courts are concerned, the city of New 
Orleans, but that at best could be treated 
only as an exception which would operate up- 
on the municipal tribunals. Congress has 
adopted the method which the state laws 
have given to enforce judgments of this class ' 
or nature, and the method thus adopted by 
congress is not at all affected by this excep- 
tional provision. Let the injunction be re- 
fused. 
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NEW ORLEANS NAT. BANKING ASS'N 
T. ADAMS et al. 

[3 Woods, 21; 2 Nat. Bank Caa. (Browne) 
207.]i 

Circuit Court, D. Louisiana, Nov. Term, 1876. 

Erasure of Mortgage in Louisiana — Rdle — 
Res Judicata — Jurisdiction of Federal 
Courts— National Bask Cases — Act Feb. 18, 
1875. 

1. The act of congress of February 18, 1875 
(18 Stat, 320), wMch is incorporated in section 
5198, Rev. St., does not confer exclusive juris- 
diction upon the courts of the United States to 
try the actions therein referred to. 

[Cited in Continental Nat. Bank v. Folsom 
(Ga.) 3 S. E. 272.J 

2. Under the jurisprudence of Louisiana the 
proceeding to cause the erasure of a mortgage is 
properly instituted in the proper •court of the 
parish wherein the mortgaged premises He. 

3. By the sam^ jurisprudence, a mortgage may 
he erased in a proceeding by rule. 

4. To maintain the plea of res judicata, the 
judgment must be final; if it is open to appeal, 
the plea will not hold. 

In equity. Heard on bill, plea, replication 
and testimony. 

The bill recited that, on or about February 
S4th, 1860, the said Bank of New Orleans 
became the holder and owner of certain 
promissory notes for the sum of §5,000, made 
by Robert Tucker and others, payable to the 
order of Robert Tucker, and by htm indorsed; 
that said notes were secured by mortgage of 
the same date, which was recorded in the 
mortgage oflace of the parish of Lafourche, 
where the mortgaged property was situate, 
on the 24tb of February, 1860; that on Sep-' 
tember 4, 1866, the bank brought suit on said 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission, 
2 Nat. Bank Cas. (Browne) 207, contains only 
a partial report.] 



note against Tucker, the maker, praying for 
judgment against him, and for a sale of the 
mortgaged property. In June, 1866, the dis- 
trict court of the parish of Lafourche ren- 
dered judgment in recognition of said bank's 
right of mortgage for the full amount of said 
notes; and a writ of fieri facias was issued 
and the property seized and sold, and adjudi- 
cated to one Albert N. Oummings, for the 
price of about $13,000. On September 7, 
1867, Cummings being unable to comply with 
his bid in cash, it was agreed between him, 
Tucker, and the Bank of New Orleans, they 
then being the sole parties interested, that 
Cummings should be allowed a certain time 
to pay the said price on the following terms: 
That he should pay to one Gaubert the sum 
of $1,851, in satisfaction of a judgment he 
held against Tucker, which was secured by 
mortgage and vendors' lien on a part of the 
mortgaged premises; that he should pay one 
Barnsley $9,400, and the residue, $6,269.50, 
to the said Bank of New Orleans. It was 
further agreed that the claims of Barnsley 
and the Bank of New Orleans were to be se- 
cured by mortgage upon the whole of said 
tract of land, and that the claims of Gaubert 
and others were entitled to a mortgage pref- 
erence -on the lower three arpents. It was 
also agreed that the original mortgage and 
privilege securing said notes and claims of the 
Bank of New Orleans and Barnsley, as afore- 
said recorded in the mortgage office on Feb- 
ruary 24, 1860, should remain in full force 
and effect, and the present privileges and 
mortgages were declared to exist and were 
recognized by said agreement as operating 
against said property. All this was done by 
authentic act duly recorded, in the office of the 
recorder of mortgages for the parish of La- 
fourche on September 12, 1867. Gaubert's 
debt had been paid, and the claims of the 
present complainants and Barnsley were se- 
cured under the registry of that agreement. 
The bill further alleged that the defendants 
[John I, Adams, Jay L. Adams, William H, 
Regnaud, and others] claimed a mortgage 
privilege in preference to complainant, and he 
prayed that his mortgage claim be recognized 
as having a priority over all the claims of 
the defendants, and for a sale under said 
agreement, treating it as a mortgage. 

To this bill a plea was filed hj the defend- 
ants, wherein they recited that, on July 20, 
1875, they being the holders of certain promis- 
sory notes secured by mortgage upon the 
property described in the complainants' bill 
of complaint, instituted a certain suit or ac- 
tion against Thomas J. Daunis in a court of 
competent jurisdiction, and obtained from the 
said court a writ of seizure and sale against 
said property, to which they were entitled 
under the laws of Louisiana; that the said 
writ was issued to the sheriff of the parish of 
Lafourche, in pursuance of which he pro- 
ceeded to sell, after all the legal requirements 
were complied with, and the property was 
adjudicated to John I. Adams, who was the 
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last and liigliest bidder; that the said sheriff 
thereafter declined to make a title to said 
property on account of sundry inscriptions of 
mortgages and privileges, among Tivhieh were 
those set up In the hill of complaint; that on 
Octoher 19, 1875, the defendants appeared 
before the judge of the Fifteenth judicial dis- 
trict court and ohtained a rule nisi against 
the -complainant in this hill and others, as 
the owners of the inscriptions and mortgages, 
to show cause why they should not he can- 
celed and erased, that being the proper course 
of practice in the courts of Louisiana, and 
that the said court had jurisdiction exclusive- 
ly over all questions affecting the legality, 
reality, inscription and effect of all said in- 
scriptions, judgments and mortgages; that 
upon the hearing of said rule, the complain- 
ant was present, and the ease was submitted 
to the court; that on December 18, 1875, judg- 
ment was rendered in favor of these defend- 
ants and against the complainant in this case, 
declaring that the mortgages and inscriptions 
set forth in the present bill of complaint, 
should be canceled and erased so far as the 
said property described in the bill of com- 
plainant is concerned, finally settling and dos- 
ing all issues between the complainant and de- 
fendants herein, as set up and alleged in said 
bill; that on December 18, 1875, the judg- 
ment was signed by the judge, and no appeal 
having been taken within the legal delay al- 
lowed by the law of Louisiana for an appeal 
to be taken, the said judgment became final; 
and that said judgment has the force of res 
judicata. To this plea replication was filed, 
and the case, so far as these parties were con- 
cerned, was submitted by agreement upon the 
bill, the plea, the replication and the evidence. 
It appeared that the judgment upon the rule, 
which wasthebasis of the plea of res judicata, 
was sigr-ed on December 18, 1875. It seem- 
ed by the record, which was made evidence 
(being a transcript of record from the Fif- 
teenth judicial district court), that the com- 
plainant, who was defendant in the rule, ap- 
peared and pleaded various matters against 
the same, both by way of exception, andnpon 
the merits, 

J. D. Rouse and Wm. Grant, for complain- 
ant • 

J. P. Homor, W. S, Benedict, F. W. -Baker, 
day Knoblock, llios. Allen Caarke, T. L. 
Bayne, and Henry Eenshaw, Jr., for defend- 
ants. 

BILLINGS, District Judge. It is urged in 
the first place that the court which rendered 
this judgment had no jurisdiction; that the 
complainant could not be sued or proceeded 
against in a court holding its sessions in the 
parish of Lafourche, first by reason of the 
United States statute which provides, by way 
of amendment to section 5198, "that suits, ac- 
tions and proceedings against any association 
under this titie, may be had in any circuit, 
district or territorial court of the United 
States, held within the district in which said 
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association may be established; or in any 
state, county or municipal court in the county 
or city wherein the association is located, hav- 
ing jurisdiction in similar cases." Section 
5198, to which this clause is amendatory, pro- 
vided that actions might be brought against 
national banks to recover twice the amount of 
usm-ious interest These are the only cases, so 
far as I can discover, which are expressly au- 
thorized by the titie 52 with reference to na- 
tional banks. This amendment does not ex- 
clude other forums, and relates only to ac- 
tions expressly authorized by that titie, and 
this action is not one of them. 

Second. That the said court had not jm-is- 
diction over the complain&nt by reason of the 
statutes of the state of Louisiana which regu- 
late the forum for actions. Code Prac. art. 
163. In Gravier v. Baron, 4 La. 240, the su- 
preme court of this state says: "Actions to 
foreclose mortgages, with all the incidental 
proceedings, are properly brought in the for- 
um where the mortgaged property is situat- 
ed." The proceeding, therefore, to cause the 
erasm-e of these mortgages was in the proper 
forum. 

It is urged in the third place that the court 
rendering this decree had no jurisdiction, be- 
cause the procedmre was by rule. The rule 
is in the nature of a petition, and notice of 
the rule conforms very nearly to the textual 
provisions of a citation. But I shall consider 
this objection as if the incidental proceed- 
ing had been instituted as an ordinary rule, 
and the question is whether, according to 
the laws of Louisiana and the construction 
^ven to these laws by the supreme court of 
this state, mortgages can be erased by rule, 
as an incident to the foreclosure and sale? 
The ease of Merrick v. McGausland, 24 La. 
Ann- 256, is conclusive, if this court has to 
take that decision as a guide. 

It is urged that the supreme court of the 
United States in the case of Marshall v. 
Knox, 16 WaU. [83 U. S.] 557, have held 
that such procedure could not be taken by 
way of a rule. But that case, so far as 
this point is concerned, simply decided that 
in bankruptcy proceedings, where the ob- 
ject was to compel a seizing creditor whose 
claim was for rent and who had instituted 
his proceeding in the state court and got pos- 
session of the property through the sheriff 
before the bankruptcy proceeding, to deliv- 
er up certain property to the assignee; and 
where the creditor thus situated had not 
made himself a party to the bankruptcy pro- 
ceedings, he could not be brought ua by rule, 
but must be sued in the form of a direct 
action. But that decision has nothing to do 
with the correctness of this procedure, which 
pertains to the proper manner pointed out 
by the Louisiana Code, for causing mort- 
gages to be erased, and I am necessarily 
referred to the Louisiana statutes and the 
decisions of our supreme court Earlier de- 
cisions were against the propriety of the 
rule, but the last decision on this subject in 
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Merrick v. MeCausland, 24 La' Ann., supra, 
lays down as correctly stated in the sylla- 
bus, that "a judicial mortgage creditor of an 
inferior rank to that of a conventional mort- 
gage creditor, may proceed by rule against 
the latter to show cause why his conyen- 
tional mortgage should not be erased with- 
out proceeding by a direct action to set aside 
the conventional mortgage." It undoubted- 
ly overrules the case of Bank of Louisiana 
V. Delei-y, 2 La." Ann. 650. In Leffingwell 
V. "Warren, 2 Black, 603, Mr. Justice Swayne 
lays down the following propositions: "The 
construction ^ven to a statute of a state 
by the highest judicial tribunal of the state, 
is regarded as part of the state law, and is 
as binding on the courts of the United 
States as the text" "If the highest judicial 
tribunal of the state has adopted new views 
as to the proper construction of the state 
statute and reversed its former decision, this 
court will follow the latest settled adjudica- 
tions." I consider, then, that it is settled 
by the supreme court of Louisiana that this 
procedure might properly be taken by rule. 

This disposes of the question presented 
which involved the jurisdiction of the court, 
my conclusion being that the court had ju- 
risdiction. The next question is, does the 
decree present a case of res judicata? 
Article 2286, Civ. Code, gives a complete 
definition of what would maintain the plea 
of res judicata so far as the subject mat- 
ter and the parties are concerned: "The 
thing demanded must be the same, the de- 
mand must be founded upon the same cause 
of action; the demand must be between the 
same parties, formed by them against each 
other in the same quality." I have no diffi- 
culty in coming to the conclusion that the 
cause of action was the same in both cases. 
The question presented here, and the ques- 
tion presented in the state court, was as to 
the binding force of the judgment, and the 
recorded agreement immediately subsequent 
thereto. The facts recited in the rule, and 
the issue relied upon in the answer, present 
the same facts and the same issue as here. 
The decision of the state court was, in effect, 
that the sale under the judgment to Cum- 
mings extinguished the mortgage note, and 
that whatever validity the judgment and the 
recorded agreement had, could only be from 
the date of inscription, which was subse- 
quent to the mortgage under which Adams, 
the respondent here, holds. The whole 
transaction of the extension given to Cum- 
mings and the recording of the judgment 
and agreement was indivisible, and the court 
of the Fifteenth judicial district decreed in 
substance that it created no mortgage prior 
to that of the defendants here. The parties 
are clearly the same, and appear in the same 
quality in both proceedings. But not only 
according to the common law, but under our 
Code, to maintain the plea of res judicata, 
the judgment relied upon must be final.' 
Civ. Code, art. 3556, subdiv. 31, declares: 
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"The thing adjudged is said of that which 
has been decided hy a final judgment, from 
which there can be no appeal, either because 
an appeal did not lie, or because the time 
fixed by law for appealing has elapsed, or 
because it has been confirmed on an appeal." 
To be sure these definitions are declared to 
be given with reference to the terms of 
law implied in the Civil Code, but the courts 
of Louisiana refer to them and adopt them 
with reference to all judicial proceedings. 
In the ease of Eseurix v. Daboval, 7 La. 575, 
it was held by Judge Martin that a judg- 
ment quashing an execution has not passed 
in rem judicatum when the matter in dis- 
pute is sufBcient to authorize an appeal, and 
when a year has not elapsed from the date 
of it to the time of the trial when it is of- 
fered as evidence to show the writ was 
properly quashed. The case in the Fifteenth 
judicial district court was clearly appealable, 
and a motion for an appeal, according to the 
record, had been made. It does not appear 
whether it was ever perfected. The judg- 
ment was rendered on December 18, 1875, 
and this plea was filed in this cause on No^ 
vember 3, 1876. The year within which an 
appeal could have been taken had not then 
expired. That the decree appears to have 
been executed by the actual erasure of the 
incumbrances from the record does not 
change the case, for if an appeal has been 
taken, and the decree should be reversed, 
the very judgment of reversal by the su- 
preme court would, so far as these parties 
arei concerned, re-instate the mortgages. 

If the appeal from the judgment in the 
state court has not been perfected, the de- 
fendant may amend his plea by setting up 
that fact 

[Upon the final hearing a decree was entered 
dismissing the bill. This was affirmed upon 
lu Ct 161 1 ®"^^®°^® *^°"^t. 109 U. S. 211, 3 
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The NEWPORT. 

[5 Ben. 231;i 14 Int Rev. Rec. 37.] 

District Court S. D. New York. Jime, 1871. 

Collision in East River— Steamboat Ovee- 
TAKiNG Another. 

1. The tug Q., with a barge in tow alongside, 
was boimd from Jersey City to the Atlantic Ba- 
sin, m Brooklyn. The steamboat N. came out 
froin a pier m New York City, on a trip through 
the bound, and swung her head to port down 
uie North river, during which movement the 
g. passed from the starboard to the port side 
of the N., ahead of her. The N. then swung 
still further to port to enter the East river, hut 
blew a single whistle to tell the Q., as she al- 
leged, that she intended to go outside of and 



1 [Reported by Robert D. Benedict Esq,, and 
here reprinted by permission.] 
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pass her. The Q. kept on her course, and was 
struck by the N. on the starboarfl side, and 
sank with the barge. Held, that, as the N. was 
behind the Q., and to starboard of her, the 
course up the East river which she wished to 
take must cross that of the Q. either ahead or 
astern of the Q. ^„.„, 

[Oited in The St. Paul, Case No. 12,243.] 

2. In adopting the manoeuvre of crossing 
ahead of the Q., the N. chose the most hazard- 
ous of the two manoeuvres, and that, under 
these drcumstances, the burden was on her to 
excuse herself. 

rCited in Thompson v. The Great Republic, 
23 Wall. (90 U. S.) 34.] 

3. On the evidence, the escus.e which she had 
set up, that the Q. sheered to starboard, and 
thus crossed her course, was not made out. 

4. If the effect of the ebb tide from the East 
river, striking the port bow of the barge, as the 
Q. entered such tide, was to deflect the Q. to 
starboard, this was an effect which the N. could 
have foreseen, and guarded against by not ap- 
proaching the Q. so closely. 

5. If the Q. had slowed and stopped while un- 
der the bows of the N., such action, under the 
circumstances, would not be held to have been 
a fault. 

In admiralty. 

0. Donohue and W. J. Haskett, for libel- 

lants. 

J. H. Choate and W. G. Oboate, for claim- 
ants. 

BliATCHFORD, District Judge. This Is 
a libel filed by the owners of the steam pro- 
peller Quickstep against the steamboat New- 
port, to recover for the damages caused to 
the Quickstep by a collision -which took 
place between her and the Newport on the 
17th of August, 1S66, shortly after 5 o'clock, 
p. m., in the Bast river, near Diamond Beef 
buoy, between the Battery and Governor's 
Island. The Quickstep, yfith a barge loaded 
with coal in tow on her port side, was 
bound from Jersey Gity to the Atlantic Ba- 
fiin, in Brooklyn. The Newport liad left 
her berth at pier 28, North river, and pass- 
ed down the North river and into the 
East river, and was bound up the East 
river, through Hell Gate and the Sound, to 
Newport, Rhode Island. The tide was about 
half ebb, and running with the strength of 
the ebb from the East river into the North 
river from between Governor's Island and 
the Battery, and also from the East river 
through the channel between Governor's Is- 
land and the Long Island shore. As the 
Newport came out of her slip heading to the 
west, she gradually swung to port till she 
headed down the North river. The Quick- 
•step, coming from Jersey City, passed across 
the bows of the Newport from starboard to 
port of the Newport As the Newport swung 
around still further to port to head through 
between the Battery and Governor's Island 
Into the East river, she had the Quickstep 
on her port hand and ahead, and was, there- 
fore, following and overtaking the Quick- 
step. Under these circumstances, it was the 
-^.uty of the Newport to avoid the Quickstep, 
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and keep out of her way. She did not avoid 
her, but ran into her. The stem of the New- 
port struck the starboard side of the Quick- 
step, not far from amidships on the Quick- 
step, at an angle of about forty-five degrees, 
angling forward on the Quickstep, crushing 
in her side so that she sank almost imme- 
diately, as did also tlie coal barge and the car- 
go of coal. The Newport, being behind the 
Quickstep, and to the starboard of the Quick- 
step, and the Quickstep being bound to the 
Atlantic Basin and the Newport being bound 
up the East river, the Newport could gain 
her course up the East river only by crossing 
the course of the Quickstep. This she could 
do, either by going under the stern of the 
Quickstep, or by overtaking the Quickstep 
and passing her, leaving Iier to the left and 
going across her bows and around her. The 
former was obviously the safe course. The 
Newport rejected that method, and under- 
took to accomplish the result of running 
around the Quickstep while the latter should 
keep on— a project dangerous in its inception 
and fatal in its result Under these eirctmi- 
stances, the burden is on the Newport to es- 
cuse herself, she being the overtaking vessel, 
and havhag actually overtaken the Quick- 
step and run her down. The Quickstep was 
a small propeller. The Newport was a large 
and powerful side-wheel steamer. 

The answer of the Newport sets up, that, 
after the Quickstep, coming from Jersey 
City, had crossed the bows of the Newport, 
and while the Newport was opposite Castle 
Garden, and the Quickstep was proceeding 
along the New York shore, between that 
shore and the Newport, the Newport sounded 
one blast of her whistle, to notify the Quick- 
step and the several other vessels which were 
between the Newport and the New York 
shore, that it was the intention of the New- 
port "to take the outside, and commenced 
gradually to turn up towards the Bast river, 
as nearly as possible in the middle of the riv- 
er, at which time said steam-tug," the Quick- 
step, "was running a course parallel with 
the Newport, inside of her, on her port bow, 
and, to all appearance, seemed bound, like the 
Newport, up the East river." The answer 
also avers, that those in charge of the Quick- 
step took no notice of the whistle from the 
Newport; that, as the Newport, continuing 
ier course, opened the East river, being then 
nearly opposite the southern extremity o£ 
the Battery and about midway between that 
and the buoy on Diamond Reef, the Quick- 
step gave a sheer towards Governor's Island, 
directly across the course of the Newport, and 
so near to her as to render a collision immi- 
nent; apd that, immediately on perceiving the 
position in which the Quickstep had been 
thus placed, the wheels of the Newport were 
stopped and reversed, and her helm was put 
hard aport, in the hope, if possible, of avoid- 
ing a collision, but at the same moment, the 
Quickstep also slowed her engine or stopped 
it wholly, by which the Quickstep was left 
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directly under the stem of tlie Newport The 
answer charges, that the collision was the 
fault of the Quickstep in these respects: (1) 
In not paying due regard to the whistle of 
the Newport, by which the Quickstep was 
warned of the intention of the Newport to 
pass on the outside; (2) in making a sheer to 
starboard, and attempting to cross the bows 
of the Newport after the Newport had sig- 
nalled her intention to take the outside; (3) 
in attempting to cross the known course of 
the Newport without notifying, by whistle or 
otherwise, a desire or intention to do so; (4) 
in slowing or stopping her engine, when she 
had thus been brought direcOy under the 
bows of the Newport, instead of making an 
effort, by press of steam, to escape the dan- 
ger; (5) in not answering the Newport's 
whistle; (6) in not having any efficient loot- 
out; (7) in not exercising proper care, hav- 
ing regard to the size and superior power of 
the Newport, and having full knowledge of 
the course to be necessarily taken by her into 
and up the East river. 

It is manifest from the answer that it pro- 
ceeds upon the theory that the Quickstep was 
bound up the East river, as the Newport was, 
and not across the East river, to the Atlantic 
Basin, and that the Newport, as the overtak- 
ing boat, and the faster boat, had the right 
to determine and announce that she would, 
in passing the Quickstep, pass on the star- 
board hand of the Quickstep, and to follow 
out such determination, without receiving 
from the Quickstep any assent to such course 
of proceeding. The Quickstep was, in fact, 
not bound up the East river, but was bound 
to the Atlantic Basin. The Newport could 
not tell where the Quickstep was bound. 
There was nothing in the heading, or course, 
or movement of the Quickstep to indicate that 
she was bound up the East river rather than 
to the Atlantic Basin. The Quickstep had 
not yet arrived at the point where a diver- 
gence from the course she was on would be 
necessary, if she were bound up the East 
river. In this posture of affairs, the New- 
port, as the answer says, whistled her de- 
termination to go outside, and commenced 
gradually to turn up towards the East river, 
the Quickstep being then on her port bow. 
The whistle, the answer says, was not no- 
ticed by the Quickstep. Still, as the answer 
says, the Newport continued her course, and, 
when the Newport had opened the East riv- 
er, the Quickstep sheered directly across the 
course of the Newport, whereupon, seeing 
that a collision was imminent, the Newport 
stopped and reversed, and put her helm hard 
aport, and the Quickstep slowed or stopped, 
so as to leave herself directly under the 
stem of the Newport. 

It is shown, by the trials of collision cases, 
to be very much the habit of large steamers, 
in dealing with small tugs, to determine on 
a course and announce it by whistling, and 
then persist in it, whether an acquiescent re- 
sponse is obtained or not The case set up 



in this answer is one of that kind. It Is 
manifest, that, if the Newport had kept at 
a proper and safe distance behind the Quick- 
step until she had learned satisfactorily 
where the Quickstep was bound, she would 
not then have attempted to take the out- 
side, or to whistle the Quickstep to the in- 
side, but would have passed under the stem 
of the Quickstep. And, after the Newport 
had whistled, and found her whistle unan- 
swered, it was wrong in her to continue her 
course, as the answer says she did, and ap- 
proach so close to the Quickstep. The evi- 
dence makes out three separate signals of a 
single whistle,' each by the Newport, nonfr 
of which were answered by the Quickstep. 
This only aggravates the fault of the New- 
port 

I am satisfied, on the proofs, that the- 
Quicjiotep made no sheer to starboard what- 
ever, across the bows of the Newport, but 
kept her course, in so far as the load she had 
and the tide would allow, towards her ob- 
jective point in Brooklyn. As regards any 
effect which her load and the tide from the- 
East river may have had upon her, she was 
in full view- from the Newport. The effect 
of the tide on a small tug, so loaded, was or 
ought to have been known to the Newport, 
and, if the action of the tide, striking the 
port bow of the barge on the port side of 
the Quickstep, as they entered such tide, 
produced a deflection of the Quickstep and 
her tow to the starboard, which the Newport 
mistook for, and now caUs, a sheer, this was 
,a movement which the Newport could have 
foreseen, and could have guarded against by 
not allowing herself to approach so close to- 
the Quickstep. 

If there was any slowing or stopping of 
the engine of the Quickstep, when she was 
directly under the bows of the Newport such 
a movement cannot be regarded as a fault 
Those in charge of a small tug may well lose- 
their self-possession, and not act with cool- 
ness or make exactly the right manoeuvre^ 
in the moment of peril, when they see their 
boat about being run over by a steamer 
many times their size. I do not mean to say, 
however, that the fact of such slowing or 
stopping is established, or that, if it were, It 
would have been a wrong manoeuvre. 

There was no deficiency in respect of a 
lookout, 'on the Quickstep. It was the busi- 
ness of the Quickstep to keep her course, to 
the best of her ability, and she did so. It 
was the business of the Newport, overtaking 
her, to avoid her. 

The suggestion, in the answer that the 
Quickstep did not exercise proper care, hav- 
ing regard to the size and superior power of 
the Newport, and having full knowledge of 
the course to be necessarily taken by her, in- 
to and up the East river, ought properly to 
be reversed in its application. The New- 
port being superior in size and power to 
the Quickstep, and approaching her from be- 
hind, and being in ignorance of whether the 
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Quickstep was going to the Atlantic Basin or 
up the East river towards Hell Gate, did not 
exercise proper care. She suffered herself 
to approach too dose to the Quickstep, see- 
ing her plainly ahead, and knowing wha't 
the tide was, and how it would affect her, so 
that, with the speed the Newport had, she 
could not, when the exigency arose, succeed, 
by stopping and reversing and changing her 
helm, in avoiding a collision. The libel al- 
leges, as faults in the Newport, causing the 
collision, that the Newport did not slacken 
her speed and reverse her- engine and wheels, 
when approaching the stem of, and overtak- 
ing, the Quickstep, when within a prop'er dis- 
tance from ber for that purpose, and in. not 
exercising proper care, when the persons nav- 
igating the Newport had the Quickstep in 
full view. These faults are established by 
the evidence. 

There is something very obscure in the ac- 
count given by those on board of the New- 
port, of the occurrence. They make out, 
that, having the Quickstep on their port 
hand, and seeing her sheer to starboard 
across the course of the Newport, the New- 
I)ort ported. This would be to follow up the 
Quickstep, and run into the peril which they 
claim the Quickstep was inviting. Still fur- 
ther, they claim that a hail was given from 
the Newport to the Quickstep, urging the 
Quickstep, when she was presenting In view 
her starboard side, crossing the bows of the 
Newport to the starboard, to quicken her 
speed, and go ahead across the bows of the 
Newport; and this, while the Newpbrt her- 
self was swinging to starboard, as they 
claim, on a port helm. All these appearan- 
ces, and the hail to the Quickstep, are ex- 
plicable and consistent, on the view, that the 
Newiwrt, thinking, as her answer says, that 
the Quickstep was bound up the East river, 
was herself rounding gradually to port, to 
breast against the effect of the ebb tide on 
her port bow, and to head up the East river, 
and that she mistook this gradual rounding 
on her own part, for a sheer of the Quick- 
step to starboard, and then saw that a more 
rapid forward movement of the Quickstep 
would aid in causing tlie Newport to go clear 
to port under the stern of the Quickstep, and 
so gave the hail to the Quickstep to go ahead 
faster. If the Newport were in fact swing- 
ing to starboard on a port helm, with the 
Quickstep crossing ahead from port to star- 
board, a hail to the Quickstep to go ahead 
to starboard faster, seems quite out of place. 
The more natural hail would seem to have 
been, for the Quickstep to starboard and 
stop, and get out of the way to the port side, 
while the Newport was sheering to starboard 
on a port helm. 

Thei*'e must be a decree for the libellants, 
with costs, with a reference to compute the 
damages. 

[NOTE. The owners of the barge towed by 
the Quickstep libeled the latter vessel for the 
damage suffered by them in the collision. The 
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court held in this case, as in the one above, that 
the Quickstep was without blame. iJibel dis- 
missed. Case No. 8,909.] 
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NEWPOBT & 0. BRIDGE CO. v. UNITED 

STATES. 

[3 Am. Law Eec. 19.] 

Circuit Court, S. D. Ohio. 1874.1 

Claims AQAixsT THE TTstTED States— Liability 

FOR COMPELLIITG CHANGES KT BRIDGES. 

[1. By act of March 3. 1869 (15 Stat.. 347), 
congress authorized the Newport & Cmemnati 
Bridge Company to construct a bridge across tte 
Ohio river on certain conditions as to length 
and height of spans, etc. While the bndge was 
in course of construction, congress, by the act 
of March 3, 1871 (16 Stat. 572), materially 
changed these conditions, but authorized the 
company to sue the United States for the pur- 
pose of determining the question of any ha- 
bility on its part in consequence of such chan- 
ges, and directed the court, in case it found a 
liability to exist, to ascertain the amount and 
necessary cost and expenditures "reasonably re- 
quired to be incurred in making the changes di- 
rected. Sdd, that this gave no right to recover 
the amount of damages for which the company 
became liable by reason of the breach of a con- 
tract with a third party for furnishing stones, 
which breach was a necessary result of the 
change in the plans.] 

[2. Quaere: Whether the original act pre- 
scribing the conditions upon which the bndge 
might be built was in effect a contract between 
the United States and the bridge company, so 
that an arbitrary change in the conditions pre- 
scribed would render the United States .liable in 
any siim whatever.] 

This was a bill in equity filed under author- 
ity given by the act of congress of March 3, 
1871, upon the following case: By joint res- 
olution of congress of March 3, 1869, the con- 
sent of congress was given to the erection of 
a bridge by plaintiffs across the Ohio river," 
between Newport and Cincinnati, upon condi- 
tion that its span over the main channel 
should be not less than fotu: bundred feet 
long, from pier to pier, and in all other re- 
spects according to the conditions and limita- 
tions of the act of July 14. 1862 [12 Stat, 
569], to establish post roads, regulating 
bridges across the Ohio river above the mouth 
of the Big Sandy river, but reserving -the 
right to witihdraw the assent thereby given 
in case the free navigation of the river should 
at any time be substantially and materially 
obstructed by the bridge to be erected under 
the authority of that resolution, or to direct 
the necessary modifications and alterations of 
it. 

The plaintiffs proceeded to erect their bridge 
upon the plan of a draw-bridge, seventy feet 
high above low-WJ\ter mark, and progressed 
therein during the years 1869 and 1870, until 
they built aU the piers to nearly the height 
contemplated by their span; had in the maui 
completed their approaches and placed their 
iron superstructures upon some of the shore 
spans, but not over the main channel. The 

1 [Affirmed in 105 U. S. 470.] 
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-work was suspended by the act of JVIarcli 3, 
1871 (16 Stat. 572, 573), which made it unlaw- 
ful to proceed in the erection of the bridge 
■unless the bridge should be so constructed 
that the channel span of the bridge should 
have under it a clear headway at low water 
^f one hundred feet below any point of the 
span; dispensed with a draw, and required 
all other spans over the river at low water 
to have a clear headway of not less than sev- 
enty feet above low-water mark. The act 
further provided that after the bridge should 
have been completed according to its require- 
ments, that it should be lawful for the com- 
pany to file its bill in equity against the Unit- 
ed States in the circuit court of the United 
States for the Southern district of Ohio, and 
full jurisdiction was conferred upon that 
court to determine— First, whether the bridge 
according to the plans on which it has pro- 
gressed at the passage of this act has been 
constructed so as substantially to comply with 
the provisions of law relating thereto; sec- 
■ond, the liability of the United States, if any 
there be, to the said company, by reason of 
the changes by this act required to be made. 
And if it shall determine that the United 
States is so liable, and that said bridge was 
so being built hj them, the said court shall 
further ascertain and determine the amoimt 
and necessary cost and expenditures reasona- 
bly required to be incurred in making the 
changes required in said bridge and its ap- 
proaches. The act further gave the right of 
appeal to either party to the supreme court, 
but provided that no money should be paid 
until the supreme court should render final 
^lecree in favor of the company. The plain- 
tiffs made the changes and completed the 
bridge according to the requirements of the 
act, and in their bill allege that they esoend- 
ed in making such changes, including interest 
claimed, the sum of ?3o0,791.9o. The bill 
further alleges that the company has become 
liable to G. A. Smith & Go. for breach of 
contract with them for stone work, by reason 
of the changes required, which is claimed to 
be S206.658.53. 

The bill prayed for a decree against the 
United States for the amount actually ex- 
pended, and for such damages as might be 
foimd due to (5. A. Smith & Co. To this bill 
the district attorney filed a general demurrer, 
and also a special demurrer to the damages 
claimed by Smith & Co. 

Judge Johnston opened the argument for 
the United States, making the following 
points: First. Passing by for the present the 
reserved right of congress to withdraw their 
assent or modify the bridge, the bill presents 
the very common case of parties who have 
suffered loss and inconvenience as a necessary 
consequence of the progress of public im- 
provements—with this shade of difference, 
that these sufferers had an alternative by 
which, if they had been wise, they would 
have avoided both loss and inconvenience. 



None of their private property was taken for 
the public use. None of their property suf- 
fered physical damages at the hands of the 
United States; and we maintain, both on prin- 
ciple and authority, that they have no claim 
to relief. Second. By the resei'ved right of 
congress to withdraw their assent or modify 
the bridge, the complainant's were put fairly 
on the lookout for their own safety. The 
reservation was a part of the charter under 
which they built; and the right of congress 
to withdraw was as fully secured by the 
charter as the right of the complainants to 
build. They incurred the loss and inconven- 
ience, whatever it was, with their eyes open, 
and have no right to complain. Third. The 
right to withdraw the assent of congress or 
modify the bridge was a legislative right, in- 
herent in congress, by their power to regulate 
commerce, and was secured to them by the 
terms of the charter; and no judical deter- 
mination was required, prior to the change. 
Fourth. The act of March 3, 1871, confers no 
rights on these complainants which they did 
not possess without it It simply opens the 
doors of this court and lets them in, to show, 
if they can, that they have rights arising out 
of the acts of congress in the premises. 

Judge Stanley Matthews, in behalf of the 
company, claimed that the demurrer raised 
three questions: First, the jurisdiction of the 
court; second, the lawfulness of the original 
bridge; third, the liability of the government. 

As to the jurisdiction, he claimed that, as 
to the persons and subject-matter, the act of 
congress was expressed, and its power to 
confer it undoubted. That no objection eoald 
be made on the ground that the questions in- 
volved were political, and not judicial, or on 
the ground that no rule of decision was pre- 
scribed, because the authority to bring the 
suit was a conclusive admission by the gov- 
ernment that the question of its liability was 
properly a judicial one, and that the court 
was authorized to decide on it, on the princi- 
ples of equity. 

As to the lawfulness of the bridge as orig- 
inally proposed, that was admitted by the 
demurrer, and was not argued. 

As to the liability of the United States, it 
was contended: First That the resolution 
March 3, 1869, giving the assent of the Unit- 
ed States to the construction of the original 
bridge, acted on by the company, became an 
executed contract, imder which a right of 
property became vested, being the franchise 
and right to bxiild and use the bridge as au- 
thorized, upon the faith of which the invest- 
ment had been made. That the act of con- 
gress of March 3, 1871, violated this con- 
tract in three particulars: First It withdrew 
the assent of congress before the bridge was 
finished, conti-ary to the terms of the resolu- ■ 
tion, and before it was or could be ascer- 
tained as a matter of fact that the bridge 
was a material and substantial obstruction to 
navigation. Second. It not merely withdrew 
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its assent, wliicli was tlie only right it had re- 
served, but went much further, and .made 
the bridge, so far as constructed, a nuisance, 
and declaring its completion and use illegal, 
and so putting the company in much worse 
condition than if no such assent had ever been 
given. This breach of contract on, the part 
of the United States has violated the rights 
of the company in three particulars: First. 
By taking its property without due process 
of law. Second. By taking its property for 
public use without just compensation. Third. 
By making the company liable, by a depriva- 
tion of its property, as guilty of a public nui- 
sance, by an ex post facto law. 

Warner N. Bateman, Dist. Atty, argued: 
Fkst. That if, as clauned by the plaintiffs' 
counsel, the operation and effect of the law 
of 1871 was to deprive plaintiffs of their prop- 
erty without due process of law; to take it 
witltout compensation, and to make plaintiffs' 
proceeding unlawful by an ex post facto law, 
the act was void, as a plain infraction of three 
distinct provisions of the federal constitu- 
tion. It imposed no obligation, upon plaintiffs, 
and their changes of their bridge according 
to its requirements was wholly a voluntary 
act Second. The states of Ohio and Kentucky 
hold the title to the bed of the river and 
the entire jurisdiction over it, subject only to 
the power of congress to regulate commerce 
upon it, and the bridge company derives Its 
franchise to build and maintain their bridge 
fi'om them, and the title to their whole prop- 
erty from them and private citizens; it de- 
rives nothing from the United States. Third. 
That authority to regulate commerce is vested 
in congress, is a mere legislative power de- 
rived from the constitution, to be exercised 
wholly in its discretion as to the terms and 
occasions of doing so, and cannot be made 
the subject of contract of any description; 
but the power of alteration and repeal is as 
absolute as that of enactment; and that there- 
fore congress neither can make, nor has it 
in the act of 1869 made, any contract with the 
company in restraint of this unconditional- 
right of amendment or repeal which is im- 
plied in the act itself as a part of its condi- 
tions. Fourth. That included in this authori- 
ty to regulate commerce is the power and 
duty to protect the public right to the com- 
mercial use of navigable rivers; to remove 
all obstruction, and to determine what shall 
constitute an obstruction; that this is a police 
power to be exercised whenever in the judg- 
ment of congress the protection of naviga- 
tion demands. Fifth. That whether the plain- 
tiffs' bridge, on the plan it was being built, 
was or was not an obstruction to navigation, 
so far as it was a fact to be considered by 
congress, was a legislative and not a judi- 
cial question, and the decision of congress 
was final. Sixth. That congress could order 
the removal of plaintiffs' bridge, or a modi- 
fication thereof, without making the govern- 
ment liable for compensation. 
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upon the conclusion of the argument, Jus' 
tice SWAYNE, presiding, rendered substan- 
tially the following decision: 

It is important to avoid delay in this case, 
inasmuch as the act requires that in any event 
it should go to the supreme court, and that he- 
would, therefore, dispose of it according to 
his impressions as they now exist. 

He recognized the importance of the con" 
sideration that, inasmuch* as the case had to- 
go to the supreme court, it was desirable to 
make such di^osition of the demurrers a& 
would avoid the delay and expense of going 
there, possibly, twice, and it had controlled 
him, in part, in the conclusions he had reached^ 
The special demurrer covers that portion 
of. the damages alleged arismg out of the* 
claim of Smith & Co. The bill alleges that 
the plaintiffs contracted with Smith & Co. 
for the stone-work of the bridge upon the- 
plans of building allowed by the act of 1869, 
and that in consequence of the change in the" 
plan required by the act of 1871, Smith & Co. 
claim damages to the amount of over $200,000- 
of the plauitiffs for a breach of contract as Ho 
the kind of work provided for, resulting from 
the change in the plan of bridge; and the 
bill claims that these damages, if allowed to 
Smith & Co., should be paid by the United- 
States as a part of the reasonable necessary 
costs of the change. He said as to the ques-- 
tioa presented he had no doubt Upon, no- 
rule of damages in like cases could it be al- 
lowed. Upon breach of contract for sale of 
property, the party claiming it is entitled to 
the profit of it, to be ascertained by the dif- 
ference between market value and contract 
price. But he had never heard of a case in 
which it had been held that he was entitled 
also to recover either profits or losses arising 
out of contracts made upon the faith -of the 
contract broken. But he said the rule of dam- 
age is fixed in the law, and limited to the 
actual and necessary cost and expenditure to 
be incurred in making the change required. 
His mind was clear that the damage claimed 
could not be allowed, and would therefore 
sustain the special demurrer thereto. Pro- 
.ceeding to consider the general demurrer, he- 
said that the power to regulate commerce 
was vested by the constitution in congress, 
and that they were the sole judges as to mode- 
and occasion of its exercise, and that no ju- 
dicial determination was necessary in any 
case of such exercise to enable congress to 
act. The power of congress was a perpetual 
one, derived from the constitution, and could 
be exercised as often as congress might in its 
discretion do so, and that it could both enact 
and repeal without condition. 

There was another proposition -that was 
likewise clear, that congress, in the exercise 
of this power, had the right to order the re- 
moval of all obstructions to the navigation of 
the river, and to determine what should con- 
stitute such an obstruction. As was said by 
the court in Gilman v. Philadelphia, 3 Wall. 
[70 U. S. 713]: "Congress may interpose by 
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general or special laws whenever it sball be 
deemed necessary. It may regulate all 
bridges over navigable waters, remove of- 
fending bridges and punish those who may 
hereafter erect them. Within the sphere of 
their authority, both the legislative and ju- 
dicial powers of the nation are supreme." He 
had no doubt of its power to order the remov- 
al of any bridge across a navigable stream, 
and the legislation in this case was constitu- 
tionally competent. Whether it was wise or 
just. It was for congress to determine. The 
courts could not revise their judgment in that 
respect. As to the liability of the govern- 
ment to pay damages for the removal of prop- 
erty, congress might order to be abated as 
a nuisance. He knew of no case in which it 
had been allowed, nor did he, indeed, remem- 
ber any case in which such liability had been 
claimed. So far as he knew, when the su- 
preme court ordered the removal of the Wheel- 
ing bridge as an obstruction to navigation, no 
one even suggested that the plaintifC or the 
government, whose law required it, were li- 
ffl)le for damages; and in the ease of Gilman 
V. Philadelphia [supra], such liability was 
not considered or mentioned. There was no 
doubt that congress could order the removal 
of obstructions which it declared to be niii- 
sances without any legal obligations on the 
part of the government to make compensation. 
If. this was such a ease merely, he would have 
no hesitation in sustaining the demun-er. 

But this case presents a feature that is nov- 
el, and of first impression. Before building 
their bridge, plaintiff applied to congress for 
instruction as to the mode in which it should 
be done. In the joint resolution of 1869, this 
mode was prescribed, and upon the faith of 
that act the plaintifC proceeded to erect its 
bridge according to its terms. So far as it 
appears it acted in good faith. Before hav- 
ing completed their bridge, however, congress 
passed the act of 1871, by which it prohibited 
the completion of the bridge upon the plan 
it had before authorized. It would be unsafe 
for any company to proceed to erect a bridge 
across a navigable stream, without first mak- 
ing an application to congress for directions 
as to its plan, and he believed that such had 
been, and was now, the uniform practice. 

It is claimed on behalf of the plaintiffs' 
counsel, with great plausibility, that the act 
of 1869 constitutes a contract between the 
bridge company and the United States, hj 
which the bridge company should be entitled 
to complete and maintain its bridge upon the 
plan permitted by that act, until experience 
shall have shown that the bridge was a sub- 
stantial obstruction to the navigation of the 
river. It is insisted, on the other hand, with 
great force, by the counsel for the govern- 
ment, that congress retained, as a necessary 
incident of its legislative power, the right of 
unconditional repeal at its discretion, and 
that this right is implied in every exercise 
of this power, including the act in question, 
and passed as a necessary condition with it, 



and that it could not qualify or restrain its 
right, in that respect by any contract. Upon 
these two propositions a great array of au- 
thorities and an exhaustive discussion has 
been presented. My own impressions are 
against the claim of the plaintiff in this re- 
spect; but they may be perhaps altered upon 
a fuller representation of the case upon its 
merits, as shown in final trial. The question 
is one upon whidh eminent counsel might 
form opposite opinions. In view of this 
doubt, and the possibility that the other mem- 
bers of the supreme court might disagree with 
me, and that I might, indeed, change my own 
views, I think it is a better administration of 
justice in the case to permit the case to pro- 
ceed, and have the question presented to the 
supreme court fuUy upon the whole merits 
of the case. I shall, therefore, overrule the 
general demurrer, and give leave to answer, 

[On appeal to the supreme court, the decree of 
this court was afiirmed; Justices BRADLEY, 
FIELD, and MILLER dissentmg. 105 U. S. 
470,] 
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NEWSOM V. WELLS et aL 

£5 McLean, 21,] i 

Chrcuit Court, D, Ohio. Oct. Term, 1849, 

Executors and Adjiinistrators — Land Subject 
TO Decedent's Debts— Laws op Ohio. 

Lands, by the laws of Ohio, are subject to the 
payment of a deceased person's debts, and 
where such sale has been made, under an order 
from the proper court, by the administration, 
the court will not disturb the rights of innocent 
purchasers, after the lapse of thirty years. 

In equity. 

OPINION OF THE COURT. This case is 
submitted to the court on bill and answer. 
The complainants are children and devisees 
of Richard Newsom, deceased, of Steuben- 
ville, who died in 1809, having an equitable 
interest in Lot No. 4, in said town, the legal 
title being held in trust for him by Bazaleel 
Wells. His widow was appointed adminis- 
tratrix with the win annexed. On petition 
of the administratrix in the common pleas 
Newsom's interest was sold to pay debts, 
and an order made confirming the sale and 
directing Wells to convey to the purchasers, 
Carroll and Kells. This order was made in 
1812. The lot has since been subdivided and 
sold to numerous purchasers who are made 
defendants. The bUl is filed to set aside 
these proceedings, and declare the trust in 
favor of the complainant's devisees alleging 
their disability by reason of infancy and 
non-residence, until within twenty-one years 
before suit brought. The answer admits the 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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oiiginal trust in Wells, Newsom's equitable 
estate, but sets up the order of sale to pay- 
debts, denies the disabilities, and insists on 
the lapse of time and their character as bona 
fide purchasers, to protect their title against 
any irregularities in the proceedings. Their 
possession commenced in 1812. Bill filed 
September 9th, 18^, 33 years after the 
sale. That the court of common pleas had 
a general jurisdiction to subject lands of 
deceased persons to pay debts, is undoubted. 
Under such a proceeding the lot in contro- 
versy was ordered to be sold. No want of 
jurisdiction in the court, or irregularity in the 
proceeding, is averred in the bilL The de- 
vise of the ancestor, whether expressed in 
the will or not, did not withdraw the land 
from the rights of creditors. There seems to 
be no ground to set aside the proceedings in 
this case, more than 30 years ago, except 
that the heirs and devisees were infants. 
The bm must be dismissed. 



Case "No. 10,188. 

NEWTON'S GASH. 

[2 Cranch, O. 0. 467.] i 

Circuit Court, District of Columbia. April 
Term, 1824. 

INSOLVENOT — TbIAIi OP ISSDB — ShOWINO AS TO 

Ckeditob's Intekest — Amendment of Aiife- 

GATIOSS AFTER JOBT SWOKN— POBM OP JODG 
MENT AGAINST DEBTOR. 

1. Upon trial of the issue upon allegations 
filed against an insolvent debtor, it is incum- 
bent upon the persons filing the allegations, to 
show ttat they are creditors of the insolvent 

2. After the juiy is sworn, the court will not 
permit the allegations to be amended by insert- 
ing the name of another creditor. 

3. The judgment upon verdict against the 
debtor, is, "that he be precluded from any benefit 
under the act entitled," &e. 

[Cited in McOIean v. Plumsell, Case No. 8,- 
693.] 

Walter Newton had applied to one of the 
judges of this court on the 19th of February, 
1822, to be discharged under the insolvent 
act of the 3d of March, 1803 (2 Stat. 237), and 
obtained his discharge on the 4th of Slarch, 
1822. 

Mr. Key, in behalf of Ann Key and Ber- 
nard Spaulding, claiming to be creditors of 
Newton, on the 17th of February, 1824, filed 
allegations against him, charging: 1. That 
by a deed to Clement Newton, dated Decem- 
ber 5th, 1821, he had conv'eyed away a large 
part of his property with intent to defraud 
his creditors. 2. That by the said deed he 
had assigned and conveyed the property 
therein mentioned, with intent to give a 
preference to the said Clement Newton as a 
creditor or surety of the said Walter Newton. 
S. That he had disposed of a cart with in- 
tent to defraud his creditors. 

After the jury was swoan to try the issues 

1 [Eeported by Hon. William Cranch, Chief 
Judge.l 



joined upon these allegations, Mr. Jones, for 
the defendant, objected that Mrs. Key and 
Mr. Spaulding were not creditors. 

Mr. Key contended that it was too late to 
make the objection after the jtiry was sworn. 

Mr. Jones. The proceeding up to the time 
of joining issue is ex parte. It is a sum- 
mary proceeding, and the forms of pleading 
are dispensed with. The objection as to the 
time of calling upon the plaintifCs to show 
their right to question the validity of the 
defendant's discharge, rests only upon the 
technical rule of formal special pleading. 
But such technical rules do not apply to this 
summary trial. The plaintiffs must show 
their right to file allegations, and to call upon 
the debtor to answer them. 

THE COtJUT (THBUSTON, Circuit .Judge, 
contra,) decided that the plaintiffs must, as 
part of their title to litigate, show that they 
were creditors of the debtor at the time of 
his discharge. The plea of not guilty', obliges 
the plaintiffs to make out their right to sue. 

Mr. Key then asked leave to insert, in the 
allegations, the name of another creditor; 
one whose name had been returned as a cred- 
itor in the debtor's schedule. 

THE COimT (MORSEIiL, Circuit Judge, 
contra,) was at first inclined to grant the 
leave, but upon further argument and reflec- 
tion, refused. ■ (THRUSTON, Circuit Judge, 
contra,.) 

Mr. Key, saying that he did not antidpate 
such an objection, asked for time till to-mor- 
row to show that Mrs. Key and Mr. Spauld- 
ing were creditors of Newton at the time 
of his discharge. 

THE COURT (MORSEU., Circuit Judge, 
contra,) granted Mr. Key's request. 

The jury, on the nest day, found the de- 
fendant guilty, and the COUGBT ordered the 
following entry to be made on the minutes: 
"Whereupon, it is considered by the court, 
that the said Walter Newton be precluded 
from any benefit under the act entitled, *An 
act for the relief of insolvent debtors within 
the District of Columbia.' " 



NEWTON (BEALI/ v.). See Case No. 1,164. 

NEWTON (CAMMEYER v.). See Cases Nos. 
2,344 and 2,34o. 
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NEWTON et al. v. CARBERY. 

[5 Cranch, 0. 0. 626.] i 

Circuit Court, District of Columbia. March 
Term, 1840. 

Wills— Undue Influence— Soundness op Mind 

OF Testator — Evidence — Appeal peom Ob- 

PHANS' Coubt— Validity op LEOAcr. 

1. The court, in forming its opinion as to the 
soundness of mind of a testator, will look rather 
to the facts upon which the witnesses may have 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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formed their opinions, than to the opinions them- 
selves, but will form its opinion from the whole 
evidence, consisting of facts and opinions. 

2. The influence which will set aside a will 
must be undue influence. The influence of the 
general doctrines of the church, of which the 
testator was a member, is not such undue in- 
fluence; nor can the holding of such doctrines 
be adjudged to be such delusion as will vacate 
the will. The court has no jurisdiction to de- 
cide whether a doctrine held by any particular 
religious sect will not avoid the will. 

3. Upon an appeal from the sentence of the 
orphans' covrt, sustaining a will, this court has 
no jurisdiction to inquire into the validity of any 
particular legacy bequeathed by the will. 

Appeal from the sentence of the orphans' 
court for the county of Washington, which 
overruled a caveat, and admitted the will 
to probate. 

On the 12th of February, 1839, the ap- 
pellants filed, in the orphans' court, a caveat 
against the will of Eloysa Mattingly, which 
•was, on that day, offered for probate, by the 
appellee, Lewis Carbery, who is named there- 
in as sole eseeutor. The will was dated 
on the ITtti of December, 1838. 

The caveat states that the appellants are 
the next of kin and legal heirs and repre- 
sentatives of the deceased, and are entitled 
to all her estate, real and personal, and to 
administration of her personal estate; and 
they object to the probate of the will: (1) 
because the supposed testratrls was not "of 
sound and disposing mind, and capable of 
executing a valid deed or contract." (2) 
That she made it under Tmdue influence 
operating upon her mind; and that it was 
not her own free will and consent (3) That 
tlie beauests and devises therein named, or 
many of them, cannot be carried into effect, 
and are null and void. 

By the will, the testratrix bequeathes small 
legacies, varying from five to fifty dollars, 
to eleven of her relations, including the ap- 
pellants; she then bequeathes to the Rev. 
William McSherry, president of the George- 
town College, $100, to be distributed equally 
among the clergy of the said college for the 
pui-pose of having masses offered up for the 
repose of her soul. She then makes the 
following bequests, namely: Her sideboard 
to the ilev. Mr. Lucas, pastor of Trinity 
church, for the use of the said church. To 
the pastor of the Catholic church at New- 
town, in St. Mary's county, ten dollars, one- 
half to go to the poor of that congregation 
and the other for masses for her soul. She 
then gives ten dollars each to the archbishop 
of Baltimore; Bishop Fenwick of Boston; to 
the pastors of Trinity church in Georgetown, 
(where she resided and died;) to the Rev. 
S. L. Dubuisson, and eighteen other priests 
and societies, &c. On the 15th of February, 
1859, the appellee appeared and denied the 
allegations of the caveat, and asserted the 
validity of the will; to which the appellants 
replied, affirming their allegations, and join- 
ing issue upon the facts, and praying the 
orphaus' court to decide the same; where- 



upon, the court proceeded to take the depo- 
sitions of the witnesses; and thereupon 
sustained the will, and admitted it to pro- 
bate; from which sentence the caveators ap- 
pealed to this court. 

W. L. Brent, for appellants, cited the testa- 
mentary law of Maryland of 1798, c. 101, 
Subc. 1, § 3; the book called "Principles of 
tlie Roman Catholic Religion," pp. 43, 44, 
184; Dorsey, Test. Law, 45, note, and p. 142; 
Davis V. Calvert, 5 Gill & J. 269; Huguenin 
V. Baseley, 14 Ves. 287, 288; Hale v. Hills, 
8 Conn, 39; G Wheeler, 526, 527; Norton v. 
Relly, 2 Eden, 286; Ridgeway v. Darwin, 
8 Ves. 66, 67; Ex parte Oraumer, 12 Ves. 450- 
432; Barker's Case. 2 Johns. Ch. 232; Mary 
Morris' Will, [Griffiths v. Robins], 3 Madd. 
192; 2 BL Comm. (Chitty's note) 497; 3 
Starkie, Ev. 1702, note 1, 708; Swinb. Wills, 
pt 2, § 5^ Clark v. Fisher, 1 Paige, 171; 2 
Har. Dig. p. 587; the book called "True 
Piety," pp. 179, 181, § 12; Id. p. 182, § 6; 
Id. p. 184, § 8, art 5; Id. p. 186, § 10. 

Mr. Bradley, contra, cited Harrison's Case, 
2 Phiilimore, Ecc. 291, 292, 294, 320, 326, 
329, 340; Morice's Will, 5 Eee. 211, 223; Davi- 
son V. Rowan [Case No. 6,141]; Stevens v. 

Vancleve [Id. 13,412]; also a sermon by 

in London, that the priests have no power 
to relieve from purgatory; Prin. Rom. Catli. 
Religion, p. 284, art 5; Id., p. 184, art. 2, 5; 
Dorsey, Test Law, 46; Crampton's Case. 

CRANCH, Chief Judge. 1. Upon the first 
point, the soundness of mind of the testatrix, 
the opinions of the witnesses differed very 
much, according to the side on which they 
were produced. But there is nothing strange 
in this. In forming opinions, the mind is in- 
sensibly biased by its passions and preju- 
dices, its interests and its associations. The 
influence of the interest of a friend, or of the 
society of which the witness is a member, 
are almost as strong as original self inter- 
est; and it is more insidious, because we are 
not so careful to guard against it, inasmuch 
as it bears the semblance of a virtue. An 
opinion, also, has less weight than a fact, as 
it can seldom be the subject of a prosecu- 
tion for perjury. In forming an ultimate 
opinion, therefore, upon the question of 
soundness of mind of the testatrix, the court 
must look rather to the facts upon which the 
various opinions of the witnesses are formed, 
than to the opinions themselves. The fact 
that the witness formed the opinion from the 
facts stated, is itself a fact proper for the 
consideration of the court, as evincing the 
sincerity of the opinion; but the court must 
form its opinion from the whole evidence, 
consisting of facts and opinions. 

The testimony is voluminous, and more 
contradictory as to opinions than as to facts. 
It appears from the evidence, that the testa- 
trix was old, and singular in her manners 
and dress; penurious and miserly; and a re- 
ligious devotee of the Roman Catholic 
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Cliurcli; tliat she liad always managed lier 
own affairs, and particularly tier money mat- 
ters herself, with much worldly prudence; 
lending her money and receiving the interest 
with great punctuality, imtil three or four 
days before making her will, when she gave 
a power of attorney to Mr. Caxhery to trans- 
act her business, and afterwards appointed 
him her executor. That she was eighty-sev- 
en years old, and her mind, perhaps, in some 
degree enfeebled by age, and by her disease, 
which was dropsy in the chest; a disease not 
dhrectly affecting the intellect. That she 
ha'd, ten years before, made a will contain- 
ing a similar disposition of her estate, and 
bequeaithing the residue to charitable pur- 
poses, after the payment- of small legacies 
to her relatives, and to certain priests, but 
omitted to dispose of the residue, which was 
the principal part of her estate. It was this 
will which she desired to alter, and which 
she revoked by the present wilL The princi- 
pal facts relied upon to prove her insanity 
are— First, that she was very old; second, 
had many peculiarities, and was very singu- 
lar in her manners and appearance; third, 
that her mind seemed to dwell upon her 
riches, and money affairs, and she often 
spoke of them; fourth, that she was a wo- 
man of strong passions and prejudices; fifth, 
that she changed her mind often in respect 
to her will; sixth, that she was penurious, 
and refused to buy medicine for a colored 
child, whose mother she had hired out; sev- 
enth, that she was very suspicious of her 
servants, and some of her relatives; eighth, 
that she did not take her medicine regularly, 
sometimes taking it too often, sometimes not 
often enough, and some times not at all; 
ninth, that she was quarrelsome about trifles; 
tenth, that she often denied herself the nec- 
essaries of life, and wore very mean and 
sordid clothes, (although she had property 
enough,) and said she was afraid she would 
come to want; eleventh, that she did not 
buy sufficient provisions for her servants; 
twelfth, that she said that in the preceding 
summer, she buried eight hundred or one 
thousand dollars of bank-notes in the earth, 
which got so wet that "it took two or three 
days to spread It over her bed and dry it." 
The testimony, on both sides, clearly shows 
that the testatrix was extremely penurious 
and miserly; that her ruling passion was 
the acquisition of wealth; and it is very ap- 
parent that the pecuharities in her manners, 
appearance, and dress, her denial of the nec- 
essaries of life for herself and her servants; 
her suspicious and quarrelsome disposition, 
may all be traced to that source, and are 
evidence of that ruling passion only; not of 
mental insanity. The story of her having 
buried bank-notes In the earth, if true, may, 
perhaps, be accounted for by the same rul- 
ing passion; but the absurdity of the act, 
which would make it evidence of insanity, 
discredits the fact itself. It is not probable 
that she did the act; or, if she did, it might 
18FED.0AS.— 9 
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have been upon some sudden alarm, or fear, 
and as a temporary expedient. The witness, 
who relates her conversation upon that sub- 
ject, does not state what reason she gave, if 
any, for an act of such apparent folly. The 
fact is not corroborated by any other evi- 
dence; and the fact stated as part of the 
story, that "it took two or three days to 
spread it over her bed and dry it," seems 
quite a^ improbable as the fact of burying it 
in the garden. The fact that she altered 
her will several times, is not, of itself, evi- 
dence of insanity; on the contrary, the con- 
sistency of the several wills with each oth- 
er, as to the general plan of disposition of 
her property, shows that the subject occu- 
pied much of her thoughts for many years, 
and that her mind was in a sound, dispos- 
ing state. The will n^xt preceding the last 
was imperfect, and would have left her intes- 
tate as to the bulk of her estate. That she 
wished to change it, is, therefore, no evi- 
dence of intellectual insanity. But it is said 
that she was a woman of strong passions 
and prejudices, and, therefore, she was' not 
competent to make a valid disposition of her 
estate. It is true that our passions and 
prejudices are apt to warp our judgment; 
but they enter Into our daily transactions, 
more or less, and mingle with oiu: motives; 
and it is Impossible to draw the line beyond 
which they produce mental insanity. The 
existence of such passions and prejudices Is 
not, of itself, evidence of such insanity. 

These observations, we think, apply to all 
the facts which the witnesses against the 
will have adduced as the foundation of their 
opinions; and, without resorting to the op- 
posite testimony, we think the facts not suf- 
ficient to justify the opinion expressed. They 
do not. In our judgment, show a prima facie 
case of testamentary incapacity; but, if they 
did, they are greatly outweighed by the facts 
stated by the witnesses In favor of the will, 
showing that she had, ten years before, made 
a will containing a similar disposition of the 
principal part of her estate; that she had 
continued to manage her affairs with pru- 
dence and great economy; that she had lent 
out her money, demanded and received the 
interest with punctuality; taken the securi- 
ties; hired out her own servants, and re- 
ceived their wages; and provided for the 
wants of her family; and that in these trans- 
actions she evinced great acuteness of mlud; 
that this state of mind continued quite up to 
the 17th of December, the date of the will; 
and that when she executed it she declared, 
in the presence of the subscribing witnesses, 
that she had read every word of it, and that 
it was just as she wished. If the case were 
to be decided by the opinions of the wit- 
nesses, we think those In favor of the will 
greatiy preponderate; without considering 
that of Mr. Lucas, of whose legal competency 
we doubt, notwithstanding the Instrument of 
writing executed by him as a renunciation or 
release of his interest under the will. We 
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are, therefore, of opinion, that at the time of 
making this Tvill, the testatrix was of sound 
and disposing mind, and capable of executing 
a valid deed or contract 

2. The second objection to the will is, that 
it was made by the testatrix under undue 
influence opera>ting upon her mind; and un- 
der mental delusion. There is no evidence 
in this cause, of any influence whatever, ex- 
ercised oyer the testatrix, by any person, 
in relation to this will, other than the influ- 
ence of the general doctrines of the church 
of which she was a member, as they were 
inculcated by -the priests. It was contended 
that the testati-ix bequeathed the greater 
part of her estate to the church, and the or- 
phan asylum connected with the church, un- 
der a belief that by thus giving her property 
she would be entitled to the prayers of the 
church, which would relieve her from the 
pains of purgatory. That this was not an 
article of faith of the church, but a doc- 
trine inculcated by the priests, and founded 
upon the following clause of the prayers for 
the chiu^ch (in page 44 of the book called 
"Ti-ue Piety"): "Finally, we pray thee, O 
Ijord of Mercy, to remember the souls of thy 
servants departed, who are gone before us, 
with the sign of faith, and repose in the 
sleep of peace; the souls of our parents, re- 
lations, and friends; of those, who, when 
living, were members of this congregation, 
and particularly of such as are lately de- 
ceased; of all benefactors, who, by their do- 
nations, or legacies to this church, wit- 
nessed their zeal for the decency of divine 
worship, and proved their claim to our grate- 
ful and charitable remembrance." That this 
"grateful and charitable remembrance," as 
explained by the priests, consists of prayers 
and masses of the church for the repose of 
the souls of the departed; and that these 
prayers and masses will relieve or mitigate 
the pdins of purgatory. That it is true, as 
stated in the book above quoted (in page 185, 
§ 5), "that Catholics" of the Roman church, 
"hold that such souls, so detained in purga- 
tory, being the living members of Jesus 
Christ, are relieved by the prayers and 
suffrages of their fellow members here on 
earth; but where this place is, or of what 
nature or quality the pains are, how long 
souls may be there detained, in what manner 
the suffrages, made in their bdialf, are ap- 
plied; whether by satisfaction, or interces- 
sion, &c., are questions which do not apper- 
tain to faith." That it is no article of faith, 
that indulgences can be purchased; nor that 
the prayers of the church will relieve a soul 
from pm'gatory; and that she was, .there- 
fore, under a delusion. There is no evidence 
that the priests taught the testatrix any other 
docta.-ine, upon this subject, than that which 
is stated in the book above cited, as the gen- 
eral doctrine of the church. Whether that 
doctrine be true or false, this court has no 
jurisdiction to decide. If it was a delusion, 
it was a delusion common to all the mem- 



bei-s of that church, and would equally avoid 
the wiU of every Roman Catholic who should 
bequeathe, or had bequeathed, a legacy for 
masses for the repose of his soul. This court, 
therefore, cannot say that the will was made 
imder undue influence or delusion. 

The third ground of caveat, stated In the 
record, is, that the bequests and devises. In 
the will mentioned, or many of them, cannot 
be carried into effect, and are null and void. 
This objection involved questions, of which 
the orphans' coiirt had no jurisdiction, and 
which this court cannot decide, upon this ap- 
peal, which is only as to the validity of the 
will as an instrument. 

The sentence of the orphans' court, that 
the will be admitted to probate. Is affirmed 
with costs. 

THRUSTON, J., absent. 

[For proceedings on. demurrers to a^ hill to set 
aside certain legacies contained in this will, see 
Case No. 10,190.] 
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NEWTON et al. v. OARBBRY; 

[5 Cranch, C. C. 632.] i 

Circuit Court, District of Columbia. March 
Term, 1840. 

"Wills — Construction — Mabtland Bill op 
Rights— Legacy in Aid of CHUitcH— Charter to 
Certain Persons — Presumptions — Failure to 
Act dndbr It. 

1. A legacy to, or for the use or support, of a 
minister of the gospfil as such; or to, or for the 
use or support of a religious sect, order, or de- 
nomination, is void, by the bill of rights of Mary- 
land. 

2. A devise to go in aid of a new Catholic 
church, then building in Georgetown, is void for 
uncertainty, as well as by the bill of rights. 

3. A charter granted to certain persons therein 
named, is to be presumed, prima, facie, to have 
been granted at their instance, and to have been 
accepted by them; but such presumption is re- 
butted by evidence that no proceedings were ever 
had under the charter, although seven years had 
elapsed since its date. 

This was a bill in equity [by Nevrton and 
others, next of kin and heirs of Eloysa Matt- 
Ingly, against Lewis Carbery, executor of 
said Eloysa Mattingly] to set aside certain 
legacies in the will of Mrs, Mattingly, and 
for a distribution thereof among her next of 
kin. The defendant demurred to the bill as 
to all the legacies therein sought to be vacat- 
ed, except the legacy of one half of the residue 
to "the Georgetown Free School and Orphan 
Asylum;" as to which he answered, affirming 
the existence of the school as a corporate 
body. This demurrer and answer were ad- 
mitted to be filed for the purpose of taking 
the opinion, of the court, as to the validity of 
the legacies to the priests, &c,, with leave 
to amend the bill and answer, &c. 

The testatrix, after bequeathing sundry 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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small legacies to lier next of kin and lieirs at 
law, says: "1. I will that my executor pay 
to the Rev. William McSherry, president 
of Georgetown College, one hundred dollars, 
to be distributed equally among the clergy 
of the said college, for the purpose of having 
masses offered up for the repose of my soul. 
2. I will that my sideboard be given to the 
Rev. Mr. Lucas, pastor of Trinity Church, 
for the use of said church. 3. I will to 
the pastor of the Catholic Church at Newton, 
In St Mary's coimty, ten dollars; one half 
to go to the poor of that congregation, and 
the other for masses for me. 4. I will that 
my executor pay to the Archbishop of Bal- 
timore, ten dollars. 5. To Bishop Benjamin 
Fenwick, of Boston, ten dollars. 6. To the 
two pastors of Trinity Church, of this place, 
ten dollars each. 7. To the Rev. S. L. Du- 
buisson, ten dollars. 8. To the Rev. Wil- 
liam Matthews, ten dollars. 9. To the Rev. 
Mr. Donelson, of the city of Washington, 
ten dollars, to go in aid of the new Catholic 
church,, now building in said city. 10. To 
the Rev. John McBlroy, ten dollars. 11.- To 
the Rev. Mr. Detheux, of Missouri, ten dol- 
lars. 12. To the Rev. Joseph Carbery, of St. 
Mary's county, ten dollars. 13. To the Rev. 
Mr. Mudd, ten*dollars. 14. To the Rev. Mr. 
N. Coombs, ten dollars. 15. To the -Sisters of 
Visitation of Georgetown, District of Colum- 
bia, ten dollars. 16. To the Carmelite Nuns 
of Baltimore, ten dollars. 17. To the Catholic 
Bishop of Ohio, ten dollars. 18. To the Con- 
vent of Dominicans, in Bardstown, Ken- 
tucky, ten dollars. 19. To the pastors of 
Trinity Church, in this place, for the use of 
the poor of that congregation, ten dollars. 
20. To the Sisters of Charity, of St. Vm- 
cent's Asylum, in Washington City, ten. dol- 
lars. 21. To the pastor of St. Joseph's church, 
St. Mary's county, twenty dollars; one half 
for the poor of that congregation, and the 
other half for the use of that church. 22. To 
the pastor of St Aloysius' Church, of said 
county, twenty dollars; one half for the use 
of the poor of that congregation, the other 
half for the use of that church. 23. I will 
to the pastor of St Joseph's Church aforesaid, 
and to his successors, the vestments, chalice, 
and mass-book, which I own in that county, 
for the use of that church. 24. I will and be- 
queathe that my negro woman Matilda Gor- 
don, and her child Mary Ann Elizabeth, shall 
be free at my death. 25. And finally, I will 
and bequeathe, that after all the aforenamed 
legacies and bequests shall have been paid, 
and all necessary expenses in settling up my 
estate, including commission and all other 
legal charges, the remainder of my estate 
shall be applied as follows, to the two fol- 
lowing objects, to wit: one half of said re- 
maining part, to go in aid of the erection of 
a new Catholic church in Georgetown; the 
amount for that object to be put out at in- 
terest, or laid out in some safe stock bearing 
interest, as my executor shall think best, un- 
til said church shall have been begun; the 



other half to go as an endowment, in aid of 
the Georgetown Free School and Orphan 
Asylum, heretofore kept near Trinity Church, 
which, for want of fimds, has, for a time 
past laid in a state of inactivity. It is my 
desire, that the said school, having a charter 
conferring majiy benefits and rights, as it 
has, shall be continued and encouraged, and 
that its. influence and effects in doing good 
by the educating of poor children, and do- 
ing all other things as was intended by its 
charter, should be done, shall be placed upon 
a permanent footing, and be a blessing, as it 
should be, to the children admitted into it 
a comfort to their parents, and an honor; 
and a means of sanctifying grace to those 
who may conduct it. It is my desire and will 
that the house and lot I now occupy may be 
either sold or kept, as my executor may think 
best as it will fall, probably, within the dis- 
tribution to be applied to the last two ob- 
jects named in my will; namely, the build- 
ing a new church in Georgetown, and the 
Georgetown Free School and Orphan Asy- 
lum." 

W. L. Brent and Mr. Marbury, for plain- 
tiffs. 
Mr. Bradley, for defendant 

The counsel for plaintiffs cited the bill of 
rights of Maryland, § 34; the act of congress 
of March 2, 1833 [6 Stat 53,8], incorporating 
the Georgetown Free School and Orphan 
Asylum; Dashiell v^ Attorney General, 5 
Har. & J. 392; and Barnes v. Barnes, in 
this court at December term, 1827 [Case No. 
1,014]. 

The counsel for defendant dted 1 Kent, 
Comm. 286. 312. 

[For proceedings on appeal from the or- 
phans' court for the county of Washington, 
which overruled a caveat and admitted the 
will to probate, see Case No. 10,189.] 

Before CRANCH, Chief Judge, and MOR- 
SEIiL and THRUSTON, Circuit Judges. 

CRANCH, Chief Judge (THRUSTON, Ch> 
cuit Judge, dissenting). By the declaration 
of rights, prefixed to the constitution of 
Maryland, and which was a part of the laws 
of that state on the 27th of February, 1801, 
when they were adopted and continued in 
force in this county, by the act of congress 
of that date [2 Stat. 103], it is declared in 
section 34: "That eveiy gift, sale, or devise 
of lands, to any minister, public teacher, or 
preacher of the gospel, as such; or to any re- 
ligious sect, order, or denomination; or to, 
or for the support, use, or benefit of, or in 
trust for, any minister, public teacher, or 
preacher of the gospel, as such; or any re- 
ligious sect, order, or denomination; and 
every gift or sale of goods or chattels to go 
In succession, or to take place after the 
death of the seller or donor, to or for such 
support, use, or benefit; and also every devise 
of goods or chattels to or for the support, 
use, or benefit of any minister, public teacher. 
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or preacliei- of the gospel, as such; or any 
religious sect, order, or denomiBation, "with- 
out the leave of the legislature, shall be void; 
except always any sale, gift, lease, or ae^ 
vise, of any quantity of land, not exceeding 
two acres, for a church, meeting, or other 
house of worship, and for a burying-ground, 
which shall be improved, enjoyed, or used on- 
ly for such purpose; or such sale, gift, lease, 
or devise, shall be void." Under tins declara- 
tion of rights, it is admitted, in argument, 
that the legacies numbered 2, 3, 4, 6, 9, 17, 
19, 21, 22, and 23, are void, as being made 
either to some minister of the gospel, as 
such, or to, or for the use or benefit of some 
religious sect, order, or denomination, with- 
out the leave of the legislature. The legisla- 
ture, however, is presumed to give leave to 
the donor to make the gift, when it permits 
the donee to accept and hold It. 

The Sisters of the Visitation of Georgetown, 
and the Sisters of Charity of St. Vincent's 
Asylum, in Washington, it is underscood, 
have been incorporated, with powers to take 
and hold property by devise or beauest. The 
legacies, therefore, Nos. 15 and 20, are not 
within the prohibition of the declaration of 
rights. 

We have no evidence that the Carmeiite 
Nuns of Baltimore, or the Convent of Domin- 
icans in Bardstown, in E^entucky, have been 
incorporated with like powers. The legacies, 
therefore. Nos. 16 and 18. must be con- 
sidered as within that prohibition, and, there- 
fore, void. 

The legacies Nos. 5, 7, 8, 10, 11, 12, 13, and 
14, being bequeathed to the several legatees 
personally by name, and not to them as min- 
isters, are not within the prohibition of the dec- 
laration of rights, and are valid. One of the 
remaining disputed legacies is No. 1, of one 
hundred dollars to the Rev. William McSher- 
ry, president of Georgetown College, to be 
distributed equally among the clergy of said 
college, for the purpose of having masses of- 
fered up for the repose of the soul of the tes- 
tatris. This is substantially a bequest to 
"the clergymen of the college," not by name, 
but as clergymen; for it was only in that 
character that they could offer up the sacri- 
fice upon the altar, which the mass is sup- 
posed to be. 

Another of the remaining disputed legacies 
is, of one half of the residue of the estate 
"to go in aid of a new Catholic church in 
Georgetown." This legacy is disputed upon 
two grounds: 1. Because it is prohibited by 
the declaration of rights; and 2. Because it 
is uncertain who is to claim it. We think it 
void upon one of those grounds, if not upon 
both. It was intended for the use of a re- 
ligious sect, order, or denomination; and if 
the legatee were sufficiently described, it 
would still be void under the declaration of 
rights. But the legatee is not sufficiently cer- 
tain, and therefore, also, it is void. 

The remaining disputed legacy is, that the 
other half of the residue of the estate is "to 



go as an endowment in aid of the George- 
town Free School and Orphan Asylum," 
which was incorporated by the act of con- 
gress of the 2d of March, 1833, c 87 (6 Stat 
538), whereby the corporation is authorized 
to purchase, take, and receive, any lands, or 
other property, which should thereafter be 
given, granted, sold, bequeathed, or devised 
to them, within a certain limit. The corpo- 
ration was to consist of the persons named in 
the charter and their successors in office ^ 
and vacancies were to be filled from time to 
time, "according to the mode to be described 
in the by-laws," which by-laws were to be 
made by the corporation. They were author- 
ized to appoint and remove all necessary offi' 
cers, and to prescribe their duties, and regu- 
late their compensation. The annual contrib- 
utors were to meet in June in every year^ 
and elect nine female managers, whose du- 
ties were to be regulated by the by-laws 
which were to be made by the corporation; 
but the meetings of the contributors, and tbe 
election of the female board of managers, 
were not necessary to the existence of the 
corporation, which was to consist 'of the 
board of trustees alone. It Is, however, con- 
tended that the corporation never existed, be' 
cause the charter never was accepted. It is 
admitted, in argument, that the persons nam- 
ed in the charter were previously trustees of 
a school in Georgetown, called "The George- 
town Free School." The presumption, from 
that fact, is, that the charter was granted at 
their instance; and the presumption, also, is, 
that a charter is accepted by those who have 
applied for it, unless, from the terms of the 
charter itself, it appears, that some act of 
acceptance is to be done, to give validity or 
perfection to the act of incorporation. By 
the present charter no such act was required. 
The burden of proof, therefore, rests upon tha 
plaintiffs to rebut these presumptions. In Or- 
der to do this, they show the minute-book of 
the proceedings of the board of trustees of 
the old school, (which existed before the date 
of the charter,) continued on for four years 
after that date, that is, until 1837, when their 
meetings were discontinued. In the minutes 
of those proceedings, nothing is said of the 
charter, nor of the asylum, nor of any meet- 
ing of the contributors, nor of an election of 
a board of female managers, nor of any by- 
law regulating the duties of that board of 
managers; or prescribing the mode of filling 
vacancies in the board of trustees. Seven 
years have elapsed since the date of the char- 
ter, and nothing appears to have been done 
to organize the school and asylum under the 
act of incorporation. 

These circumstances seem to us sufficient 
to rebut the prima, facie presumption of ac- 
ceptance, and we must say, that there is not 
sufficient evidence that the charter was ever 
accepted, and consequently, that the corpora- 
tion does not exist, and did not at the death 
of the testatrix. We think, therefore, that- 
this residuary bequest is also void. 
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The consequence of this opinion, if correct, 
will he, that these voia legacies will fall into 
the intestate residuum, to he distributed 
among the nest of kin. according to the stat- 
ute of distrihution- 

MOESELL, Circuit Judge, concurred. 
THRUSTON, Circuit Judge, dissented, and 
delivered an oral opinion. 
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Case No. 10,191. 

NEWTON V. MTJTUAIi BEN. LIFE INS. 

CO. 

[2 Dill. 154.] 1 

Circuit Court, E. D. Missouri. 1873.2 

hi'BE lusoEANCE— Res Gestae—Es parte Affi- 
davits AS Evidence. 

1. In an action on a life policy, where the is- 
sue on trial was whether the assured "died hy 
bis own hand," and where it was dear that he 
bad been killed byapistol shot, the court admitted 
in evidence as part of the res gestae, the declara- 
tions (under the circumstances stated in the case) 
of another person since deceased as to the man- 
ner in which the death had been caused. Fol- 
lowing Insurance Co. v. Mosley, 8 Wall. [73 
U. S.] 397. 

2. Ex parte affidavits of third persons fur- 
nished to the company by the plaintiff, to show 
the fact of death, were rejected as evidence 
when offered by the company on the trial to es- 
tablish a controverted fact as to the mode of 
death. 

[Cited in Hiles v. Hanover Fire Ins. Co., 65 
Wis. 592, 27 N. W. 348.] 

[This was an action at law by Hallie New- 
ton against the Mutual Benefit Life Insur- 
ance Comriany.] 

Geo. P. Strong and T. Z. Blakeman, for 
plaintiff. 

Lackland, Martin & Lackland, for the com- 
pany. 

1. On the trial this question of evidence 
arose: It appeared that Newton, whose life 
was insured for the benefit of the plaintiff, 
went to Los Angeles, in California, a stran- 
ger, but with letters of introduction to 
prominent citizens, and registered himself 
at the hotel. The landlord's deposition was 
'taken to prove the death of Newton, and the 
eircimistances. He testified, in substance, 
that on the same night, about two o'clock, 
he heard the report of a pistol, called his 
wife's attention to it, immediately arose, and 
at once went out into the hall, not stopping 
to dress himself, and on reaching the door 
of the room next to his (which room was oc- 
cupied by a man by the name of Burns) he 
met Burns coming out, seemingly excited, 
saying something about the man having shot 

1 [Reported by Hon. John F. Dillon, Circuit 
Judpre, and 'here reprinted by permission.] 

2 [Reversed in 22 Wall. (89 U. S.) 32.] 



himself. The landlord passed into the room, 
found Newton sitting upright on the bed, 
with part of his* clothing off, with eyes open, 
with fresh blood over the region of the heait, 
a pistol lying beside the bed, and on being 
approached, it was found that Newton was 
dead. This was not the room assigned to 
Newton, but to Burns. It was proved at 
the trial that Burns was then dead, and that 
no one was present at the time when the 
pistol was fired, unless Burns was then pres- 
ent The issue on the trial was, whether 
Newton "died by his own hand," within the 
meaning of the policy. The plaintiff object- 
ed to that portion of the testimony of the 
landlord in which he states that Burns, as 
he came out of the room, said something 
about the man having shot himself. The 
court, upon consideration, ruled that the 
declaration of Bums ought to be received 
for the consideration of the jury, and the 
declaration was part of the res gestae of the 
event under investigation, within the reasons 
and principles of the decision of the supreme 
court in the case of Insurance Co. v. Mosley, 
8 Wall. [75 U. S.] 397. 

2. The policy contained a provision that 
the simi insured should be paid "within 
ninety days after due notice and proof of 
death." The mode of proof was not pre- 
scribed. The father of the plaintiff, acting 
for her, delivered to the agent of the com- 
pany several ex parte aflidavits of third per- 
sons, taken in California, to show the death, 
but these affidavits were -accompanied with 
no statement by the plaintiff, or for her. 
The company, claiming that these affidavits 
showed that the person whose life was in- 
sured committed suicide, refused, on that 
ground alone, to pay. These facts being 
shown by the plaintiff, the company offered 
in evidence on its part these affidavits so 
delivered to it. The plaintiff objected. After 
consideration of the cases cited by counsel 
(particularly, Campbell v. Charter Oak Ins. 
Co., 10 AUen, 213; Cluff v. Mutual Ben. Ins. 
Co., 99 Mass. 317; Irving v. Excelsior Fire 
Ins, Co., 1 Bosw. 507), the court ruled that 
the evidence was not competent. 



Before DILLON, Circuit Judge, 
TREAT, District Judge. 



and 



THE COURT observed that the affidavits, 
etc., may be received in evidence to show 
that due proofs of death were made, where 
there has been no waiver; but they are not 
competent evidence on the issues joined at 
the trial as to the controverted facts. Pre- 
liminary proofs are for the satisfaction of 
the company in the first instance, so that It 
may determine whether it will pay without 
a contest, or will remit the claimant to a 
judicial forum to establish his demand. 
When that judicial forum is resorted to, the 
case is to be tried on the issues, under the 
ordinary rules of evidence. 

NOTE. The plaintiff recovered, and the de- 
fendant sued out a writ of erior to the supreme 



NEWTON (Case No. 10,192) 
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court [where the 5u<3gment of this court was 
reversed, and a new trial ordered. 22 Wall. 
(89 U. S.) 32.] 



NEWTON (NORKIS v.). See Case No. 10,- 
307. 



Case No. 10,193. 

NEWTON et al. v. REARDON. 

• [2 Oranch, 0. 0. 49.] i 

Circuit Court, District of Columbia. July 
Term, 1812. 

TKBSPASS OS THE CaSE — USB AND OCCUPATION OF 

Land— iJTECESSARr Parties. 

Case will lie for use and occupation of land in 
Virginia; but all the joint tenants or tenants in 
common interested with the plaintiffs must be 
joined as plaintiffs in the action; and if they are 
not, the defendant may take advantage of the 
omission without pleading it in abatement. 

Case for use and occupation of land at 
Occoquan In Virginia. 

E. J. Lee and Mr. Taylor, for defendant, 
contended that an action for use and occupa- 
tion did not lie before the statute of 11 Geo. 
IL, c. 19, § 14, and that as that act is not in 
force in Virginia, no such action could be 
maintained in Alexandria county, which is 
governed by the laws of Virginia as they ex- 
isted in 1801. Esp. 19; Green y. Harrington, 
Hut. 34; 1 Bac. Abr. (Gwillim's Ed.) 257; 
Wilkins v. Wingate, 6 Term R. 62; Brett v. 
Read, Oro. Car. 343. 

THE COURT (THRUSTON, Circuit Judge, 
absent) was of opinion that the action for use 
and occupation would lie; but that, as the 
plaintiffs [Newton and Muncaster] had read 
in evidence a deed to them and one Smoot, 
who is dead, but whose heirs are living, the 
plaintiffs could not recover in this suit; there 
being no evidence of any express agreement 
to hold under the plaintiffs. 

The plaintiffs thereupon became nonsuit, 
with leave to Mr. Swann to move to reinstate 
the cause without costs. At a subsequent 
day Mr. Swann made the motion, and con- 
tended that the defendant could only take 
advantage of the omission to join the other 
tenants in common, by a plea in abatement, 
and cited the following authorities: Addison 
V. Overend, 6 Term R. 766; 3 Bae. Abr. 
(Gwillim's Ed., by Wilson) 708; Stowel's 
Case, Moore, 466; Deering v. Moor, Oro. Eliz. 
554; Anonymous, Skin. 12; Haywood v. 
Davies, 1 Salk. 4; Blaekborough v. Graves, 1 
Mod. 102; Carth. 63; Nelthorpe v. Dorring- 
ton. Bull. N. P. 36; Leglise T. Champante, 2 
Strange, 820; 2 Bl. Comm. 186; Co. Lftt. §§ 
314, 316, 317; Harrison v. Barnby, 5 Term R. 
246; Martin v. Crompe, 1 Ld. Raym. 340; 3 
Bac. Abr. 706; Cutting v. Derby, 2 W. Bl. 
1077; Cooke v. Loxley, 5 Term R. 4; Doe v. 
Prosser, Cowp. 217. In ejectment, the de- 
fendant cannot, upon the general issue, take 



1 [Reported by Hon. 
Judge.] 



William Cranch, Chief 



advantage of the omission of the other joint 
tenants. Tenants in common may join or 
sever in the I'ecovery of their rights. By the 
law of Virginia the right of survivorship is 
&.bolished, and the plaintiffs were tenants in 
common with the heirs of Smoot. In debt 
for rent they may join, but in avowry they 
must sever; because the first is a personal 
action; but the other savors of the realty. 
One tenant in common may distrain and re- 
cover although the tenant has paid the whole 
rent to the other tenant In common. If ten- 
ants in common sever in debt for rent, each 
will recover only his share. Where the plain- 
tiffs' claim Is founded upon their title In law, 
they shall recover according to the title they 
can show. But in this case the plaintiffs 
can recover the whole rent. This would cer- 
tainly have been the case If the defendant had 
expressly agreed to hold under the plaintiffs. 
He could not then deny their title. By the 
death of Smoot the possession was severed. 
It is not necessary to show that the heirs of 
Smoot were ousted by the plaintiffs. They 
were Infants and could not have licensed any 
one to occupy the land. The defendant there- 
fore did. In fact, hold under the plaintiffs 
alone, and having been permitted by them 
to use and occupy the land, he cannot now 
deny their title. 

Mr. Taylor, for defendant, contra. There 
is no evidence that the possession of the 
plaintiffs Is adverse to the heirs of Smoot 
The cause of action arises merely by implica- 
tion of law. In consequence of the defendant's 
use and occupation of land which in law be- 
longs to or is In the possession of the plain- 
tiffs. Unless there was some agreement by 
the defendant to hold of the plaintiffs, their 
title to recover depends upon their title to the 
land. All the tenants in common must join 
In an action which affects the possession 
alone; but whenever the action brings the 
title In question they must sever. The rea- 
son is given in Co. Litt § 314, namely: that 
tenants in common have several titles, and 
several reversions, if they make a lease for 
years or life rendering rent, a tenant in com- 
mon may bring debt for his moiety of the 
rent But the action for use and occupation, 
is not a claim for rent; it is a mere personal 
demand; it has no relation to the reversion; 
thex-e can be no distress. In an action upon 
a joint contract brought by one only the de- 
fendant Is not bound to plead in abatement. 
But It Is otherwise in cases of tort Culley v. 
Spearman, 2 H. Bl. 386; W. Jones, 253; s. p., 
Leglise v. Champante, 2 Strange, 820; Gra- 
ham V. Robertson, 2 Term R. 282; Kirkhan 
T. Newsted, 1 Esp. 117; Chit Pi. 6, note 7; 
Saund. 125, 291; Scott v. Godwin, 1 Bos. & 
P. 73; Addison v. Overend, 6 Term R. 770. 

Mr. Swann, in reply. This is not an action 
merely In the personalty. It is In the nature 
of an action for rent Whenever the suit is 
for the issues and profits of the land, it 
savors of the realty, and tenants in common 
may sever, whether the action be covenant, 
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or debt, or avowry, or case, or assumpsit for 
use and occupation. Debt for double rent 
may be maintained by one" tenant in common. 
If tlie claim arises out of the title, and if it be 
necessary to sbow the title, then it comes un- 
der the law respecting the realty. The action 
for use and occupation is a substitute for the 
action of debt for rent, and is governed by 
the same rules. King v. Fraser, 6 East, 348. 

ORANCH, Chief Judge, after reviewing au- 
thorities, cited: All the eases in which it has 
been held that the defendant must plead joint- 
tenancy, or tenancy in common of the plain- 
tiff with others in abatement, are cases of 
tort. In cases of contract, whether express 
or implied, the defendant may show in evi- 
dence upon the general issue, that other per- 
sons than the plaintiffs are equally entitled 
to sue. I therefore think we were correct in 
the opinion which we gave at that trial and 
would refuse to reinstate the cause. And of 
this opinion was the whole court 

In addition to the cases cited in the argu- 
ment, the following were noticed by the 
court: Dockwray v. Dickenson, Skin. 640, 
Comb. 366; Harman v. Whitchlow, Latch, 
152; ChUd v. Sands, 1 Salk. 32; Brown v. 
Hedges, Id. 290; Garret v. Taylor, Cro. Jac. 
567. 



NEWTON (SCHUYLER STEAM TOW 
BOAT LINE v.). See Case No. 12,496. 

NEWTON (THOMAS v.). See Case No. 13,- 
905. 



Case liTo- 10,193. 

NEWTON V. WEAYEB et aL 

[2 Oranch, C. G. 685.] i 

Circuit Court, District of Columhia. May 
Term, 1826. 

Pbaotioe at Law — Joint Action — Amendment 

OF Declaration atter Judgment against One 

Defendant— Service of Process. 

In a Joint action against two defendants, if 
one only be taken on the first writ, and the oth- 
er be taken on a subsequent writ, and the plain- 
tifE, not knowing that this other had been taken, 
alters his declaration by stating that he had not 
been taken, and proceeds to judgment against 
the defendant first taken; the court will, at a 
subsequent term, permit the judgment to be set 
aside and the declaration to be restored to its 
original form, and the cause to proceed as a joint 
action against both. 

This was originally a joint action against 
Weaver and Burdick. Burdick was first 
taken, and the writ returned non est as to 
Weaver; but the latter was taken on the sec- 
ond or -Oiird writ before May, 1825. 

At the last term, namely, December term, 
1825, Mr. Wallaeh, for plaintifE, supposing 
that Weaver had not at that time been taken, 
altered his declaration by inserting that fact, 
and by declaring against Burdick alone, who 
thereupon confessed judgment. 

Mr. WaJlach, now, upon motion, was per- 

1 [Reported by Hon. William. Craneh, Chief 
Judge.l 
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mited by THE COURT (ORANCH, Chief 
Judge, contra.) to restore his declaration to its 
original form, as a declaration against both 
defendants, and ordered the judgment to be 
set aside and the cause brought back to this 
term and consolidated with this, against 
Weaver. 

CRANGH, Chief Judge, thought that the 
com't ought not now to permit any alteration 
of the record of the last term for the purpose 
of making the judgment erroneous, merely 
because the counsel of the party was so neg- 
ligent as erroneously to state a fact upon the 
record, the truth of which he had the means, 
by ordinary attention, of ascertaining. The 
judgment was correct according to the rec- 
ord. 



NEWTON, The ISAAC. See Cases Nos. 7,089- 
7,092, ■ 

Case Wo. 10,194. 

The NEW TORK. 

[1 Ben. 211.] 1 

District "Court, E. D. New York. June, 1867. 

CoucisiON IN East Biver— Evidence. 

1. Where a bark in tow of a steamtug was in- 
jured by a collision with a ferry boat, on a 
dear day, the vessels having seen each other at 
abundant distance to have avoided each other, 
and the testimony was in conflict; but the man 
at the wheel of the bark was not called, nor his 
absence accounted for, while the man in charge 
of the tug testified that the ferry boat did not 
stop, though under full headway, till she was 
within ten feet of the bark, and then did not re- 
verse her engine. Mdd, that such a colhsion 
must have been tiie result of carelessness. 

2. The statement of the man from the tug 
must be incorrect; such a blow would have pro- 
duced far other injuries, and the statement is a 
case of gross exaggeration. 

3. Such a tendency to misdescribe, causes 
mistrust in the libellant's case: and a decree 
will not be rendered in his favor on such testi- 
mony. 

This was an action by iCewis Foster, own- 
er of the bark Free Trade, to recover for 
injuries sustained by the bark in a collision 
with the ferry boat New York, on the 28th 
of October, 1865. 

The accident happened in the harbor of 
New York, ofE the South Ferry slip, on the 
New York side, on the morning of a clear 
day. The tide was young flood, the wind 
light, and the vessels in no way embar- 
rassed by other vessels. 

The witnesses on both sides agreed that 
the ferry boat was heading for her slip, and 
that the bark, having a steamtug upon her 
starboard quarter, was being towed out of 
the East river on a westerly course, across 
the mouth of the slip, and at right angles 
with the direction of the ferry boat. 

The evidence also showed that the bark 
was struck upon her larboard side, amid- 
ships. 

1 [Reported. by Robert D. Benedict, Esq., and 
here reprinted' by permission.] 
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As to the other elements of the case, the 
evidence was in direct conflicL The wit- 
nesses for the ferry boat declared that the 
ferry boat had stopped before the approach 
of the bark, and lay in the river waiting for 
another ferry boat to vacate the slip; that 
the bark came down inside the ferry boat 
and where there was plenty of room for her 
to pass in safety, and that instead of keep- 
ing her coux-se, when near the ferry boat 
the bark sheered off toward her, upon seeing 
wJiich the ferry boat instantly backed, but 
the sheer of the bark was so sudden that 
she came upon the ferry boat before the lat- 
ter had time to back out of her way. The 
witnesses for the bark denied the sheer or 
any other change of course, and said that 
the ferry boat was on a course at right 
angles to the course of the bark, and that 
she kept her course and speed until the 
moment of a collision, when she brought up 
square upon the starboard side of the bark. 

A. J. Heath, for libeUant 

B. D. Silliman, for claimants. 

BENEDICT, District Judge. It Is mani- 
fest that this collision, happening as it did 
on a clear day, between two vessels which 
saw each other at abimdant distance to 
avoid accident, was the result of careless- 
ness, but where the negligence was is not 
clear. I notice this, however, that the man 
at the wheel of the bark, who from his po- 
sition and duty would be best able to say 
whether the course of the bark was or was 
not changed, as charged by the claimant, 
is not called as a witness, nor is any at- 
tempt made to account for his absence, 
while the person in charge of the tug, and 
who was, as he said, responsible for the 
movements of the' bark, is positive in the 
assertion that he saw the ferry boat aU the 
time; that she was under full headway, and 
did not check her speed tUl within about 
ten feet of the bark's side, when she first 
stopped her engine but did not reverse. 

This statement, flatly contradicted by the 
men on the ferry boat, must be wholly in- 
coiTeet. A ferry boat like the New Tork 
approaching the bark head on, and keeping 
full speed till within a few feet, would have 
produced results far different from the in- 
juries caused here. This is a case not of 
miscalculation of distances or wrong esti- 
mate of time, but as it seems to me of gross 
exaggeration on the part of a most important 
and intelligent witness in charge of the in- 
jured vessel, and from whom the coturt was 
entitled to receive a frank and accurate ac- 
count of what took place. 

The exhibition of such a tendency to mis- 
describe the occurrence, makes me distrust- 
ful of the libellant's case, and unwilling to 
render a decree upon such testimony. 

I shall tlierefore dismiss the libel and leave 
the libellant to prove his case, if he can, 
before the appellate court, by calling his 
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wheelsman and some of the many passengers 
who saw the accident, and who may be 
able to give reliable information as to what 
was the action of the two vessels on the 
occasion in question. 



Case ISTo. 10,195. 

The NEW YORK. 

[6 Ben. 405.] i 

District Court, S. D. New York. April, 1873. 

Collision at Pier — Proper Mooring— Fenders. 

. V A canal-boat lying at a pier was sunk by 
injuries received by her during the night, in con- 
seauence of her coming in contact with a bark, 
which was also moored there. A hbel was filed 
to recover damages for the injury, which alleged 
negligence on the part of those in charge of the 
bark, in not putting out x'enders between the 
canal-boat and the bark and in not having the 
bark properly moored. The evidence showed 
pat the^ wound on the canal-boat which caused 
her to sink wag such a one as would have been 
caused by a fender, and that there was nothing 
on the outside of the bark which could cause the 
injury except a fender. As to whether a fen- 
der was put out or not, the evidence was contra- 
dictory: Mdd, that, on the evidence, the pres- 
ence of the fender was proved, and the charge of 
negligence, in not putting out a fender, was not 
established; 

2. The bark was properly moored and out of 
contact with the canal-boat; that the canal-boat 
drove against the bark, and the bark then did 
all that could be required of her, by putting out 
the fender and keeping it there: Sdd, that the 
bark was not in fault 

This was a libel by WiHiam A, Graham, 
owner of the canal-boat Elias Tremaine. to 
recover damages for the sinking of the canal- 
boat while lyin:g at pier 62, East river, by a 
collision between her and the bark New 
York, which was also moored at the same 
pier. 

Scudder & Carter, for libellant, 
Beebe, Donohue & Cooke, for claimant 

BI/ATCH!F0RD, District Judge. The libel 
does not allege that the bark, when moored, 
was lying in contact with the canal-boat of 
the libellant It alleges that the bark was 
moored so negligently, that, at some time dur- 
ing the night, she chafed against, or cut into, 
the canal-boat, causing her to leak; and that 
the damage was caused by the negligence of 
those on the bark, "in that they did not take 
the proper precautions, nor make use of prop- 
er seamanship, in putting down fenders" be- 
tween the canal-boat and the bark, and mak- 
ing use of proper means to keep the bark 
from crushing in the side of the canal-boat, 
and in mooring a vessel so large and heavy 
in the manner they did alongside of the canal- 
boat 

The evidence as to the character of the 
woimd found in the side of the canal-boat, 
and which was under water, shows that it 
was such a wound as would be made by the 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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pressure of a fender. The" evidence also 
shows that there was nothing on the outer 
side of the hark which could have made such 
a wound, or any wound, in the place where 
the wound was except a fender. The wound 
was in the place on the canal-boat where a 
fender, put over the bark's side in the place 
where the bark's mate says he put a fender 
over her side, between the bark and the canal- 
boat, would have come. This tends to cor- 
roborate the testimony of the mate, that he 
did put such a fender over. He says that, 
during the evening, the wind commenced 
Wowing fresh; that, between 8 and 9 o'doek 
in the evening, the stem or bow of the canal- 
boat was driven up under the quarter of the 
bark; and that he put a fender over between 
the quarter of the bark and the canal-boat. 
It is true that the master of the canal-boat 
denies that the mate of the bark put a fender 
over. But, unless there was a fender there, 
it is impossible to see how the canal-boat was 
injured. If there was a fender there, it is 
plain that the injxiry arose from the pressure 
of the fender. I am satisfied that there was 
a fender there, and that the injury was thus 
caused. 

The presence of the fender disposes of the 
allegation in the libel, that the bark was 
negligent, in not putting down fenders. I am 
also satified that the libellant has not estab- 
lished that there was any negligence in the 
manner of mooring the bark, or in respect to 
the precautions adopted by the bark to keep 
her from injuring the canal-boat The weight 
of the evidence is that the bark was proper- 
ly moored, and out of contact with the canal- 
boat; that it was the canal-boat that was 
allowed to move and drive against the bark 
and not the bark that was allowed to move 
and drive against the canal-boat; and tha.t, 
when the canal-boat so moved, the bark did 
all that could be required of her, by putting 
out the fender and keeping it there. 

The libel must be dismissed, with costs. 
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the city of New York; that the pier was 
within navigable waters from the ocean, 
and within the flow of tide water; and that 
the respondent [William Hichland] was the 
owner of the bark Maggie L. OarviU, which, 
while lying alongside such pier, negligently 
discharged cargo on the pier and damaged 
it to the amount of $10,000. The respondent 
excepted to the libel, because the cause of 
action was not of -admiralty cognizance. 

A. J. Vanderpoel, for libellant 
O. Donohue, for respondent 

BLATOHFORD, District Judge. I must 
overrule the exceptions to the libel in this 
case, on the ground that it does not appear, 
by the libel, that the pier named was part of 
the land, and was not a floating pier, while 
it is alleged, by the libel; that the pier was 
'•within navigable waters from the ocean, 
and within the flow of tide water." 



NEW YORK (ALLEN v.). See Case No. 232. 



Case 3Sro. 10,196 

NEW YORK T. HICHLAND. 

[6 Ben. 289.] i 

.District Court, S. D. New York. Jan., 1873. 

OvERLOADixo Pier— Exceptions to LrBEL. 

A libel to recover damages for injury to a pier 
by overloading it, which states that the pier 
is within navigable waters from the ocean and 
within the ebb and flow of the tide, and does not 
show that the pier is a part of the land, is not 
liable to exception, as failing to state a ease 
within the jurisdiction of the admiralty. 

The libel in this case alleged that the libe- 
lants were owners of pier 46, East river, in 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



NEW YORK, The (MERCHANTS TRANSP. 

CO. OP NORWICH v.). See Case No. 9,- 

454. 
NEW YORK (MILLER v.). See Case No. 9,- 

585. 
NEW YORK (MILNE v.). See Case No. 9,- 

618. 



Case 3Sro. 10,197. 

NEW YORK V. NEW ENGLAND TRANS- 
FER CO. 
[14 Blatchf. 159; 15 Alh. Law J. 199.] i 

Circuit Court, S. D. New York. March 10, 
1877. 

Ferrt— Exclusive Right to Establish — What 
IS Invasion of Sdch Right— Legislative 

INTEUFEBE^vOE. 

1. By the 15th section of the Montgomerie 
charter, granted to the city of New York in 
1730, there was granted to the corporation of 
that city the sole power of establishing such fer- 
ries "around Manhattan's Island," "for the car- 
rying and transporting people, horses, cattle, 
goods and chattels from the said Island of Man- 
hattan to Nassau Island, and from thence hads^ 
to Manhattan's, and also from the said island, 
Manhattan's, to any of the opposite shores all 
around the same island," in such and so many 
places as the common council should think fit 
and the ferriages from such ferries were also 
granted to the corporation. The boundaries of 
the city were made co-extensive with Manhat- 
tan Island. In 1874, part of another county 
was annexed by the legislature of New York to 
the city of New York, and declared to be a part 
of the city as if it had always been so, and the 
like powers were given to the corporation, over 
the annexed territory, as if it had always been 
a part of the city. Afterwards, a ferryboat 
fitted up to transport raikoad cars only, was 
run to and fro between a place in such an- 
nexed" territory and a place in New Jersey op- 
posite the city of New York, connecting with 
railroads running from the termini of the ferry. 
The boat was provided with two railroad traclts, 
which prevented the entrance of ordinary vehi- 

1 [Reported by Hon, Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 
15 Alb. Law J. 199, contains only a partial re- 
port] 
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cles and of foot passengers, except as transport- 
ed m the cars: Hdd, that such ferry was not 
siieh a ferry as the charter contemplated, and 
did not invade the eselusive franchise of the cor- 
poration. 

2. Whether the legislature can interfere with 
the ferry franchise granted by said charter, 
quere. 

3. Whether the franchise so granted is limit- 
ed to establishing ferries from the original terri- 
tory of the city, quere. 

In equity. 

George Ticknor Curtis, for plaintiffs. 
Simeon E. Baldwin and George H. Forster, 
for defendants. 

SHIPMAN, District Judge. This is a biU 
in equity, -whicli is brought by the corpora- 
tion of the city of New York, to restrain the 
defendants from operating a ferry, without 
the license of the plaintiffs, from ilott Hav- 
en, on the north shore of the BEarlem river, 
within the 23d ward of the city of New York, 
to Jersey City. The following agreed state- 
ment of facts specifies the character and uses 
of the boat which is employed by the de- 
fendants, the route over which the boat 
passes, and the object for which the said 
boat and route are used: "The defendants 
are a corporation, organized under the laws 
of the state of Connecticut. A certified copy 
of their charter may be read in evidence. 
They hold a contract with the United States 
for the carriage of certain mails. They are 
owners of a side-wheel steamboat, called the 
Maryland, of about 1,093 tons burthen, en- 
rolled and licensed for the coasting trade, 
under the laws of the United. States. The 
said steamboat is constructed as what is 
popularly called a 'double ender,' i. e., with 
open ends for entrance upon and egress from 
the main deck fore and aft, and capable of 
being run either end foremost, having at 
each end a rudder controlled from the rudder 
wheel in the pilot house on the upper deck, 
but she is not adapted to 'or capable of the 
transportation of ordinary vehicles or trafic, 
and her sole purpose and adaptation is to 
the transfer of railroad cars. On the main 
deck two railroad tracks are laid down, oc- 
cupying the entire space on the main deck 
to the bulkheads on the sides of the vessel, 
extending from end to end of the boat, and 
preventing the entrance or egress of vehicles, 
and aJso of passengers, baggage or freight, 
except as the- same may be transported in 
railroad ears run over the said railroad tracks, 
which are so adjusted as to connect with 
corresponding tracks on the platform or 
bridge at the railroad dock, or of the rail- 
road landing place to which the boat runs. 
Cars containing passengers and their bag- 
gage, -other freight and mails, are run upon 
the boat at the place of embarkation, on the 
arrival of trains at the terminus of the rail- 
roa*d at such place of embarkation, and are 
run off from the boat at the place of disem- 
barkation, for further transportation by land; 
but no passengers, baggage, freight, goods or 
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merchandise are taken or transported on said 
steamboat, except as the same may be con- 
tained ia railroad cars run on and off said 
tracks as aforesaid. Used in this manner, 
the Maryland has been employed by the 
defendants since the 10th day of May, 1876, 
for the transfer of drawing room, sleeping 
and ordinary passenger cars containing pas- 
sengers and baggage, freight, express and 
mail cars containing baggage, freight, ex- 
press matter and mails, from a point at a 
place called 'Mott Haven,' on the north shore 
of the Harlem river, now within the Twenty- 
Third ward of the city of New York, but 
formerly the town of Morrisania, in the coun- 
ty of Westchester and state of New York, 
to a point in Jersey City in the state of New 
Jersey, at the dock of the Pennsylvania Rail- 
road Company, and vice versa. The tiips 
of the Maryland are dependent upon the ar- 
rival of trains connecting by railroad from 
places north and east of the city of New 
York, and arriving at Mott Haven, bound 
south and southwest, and upon the arrival of 
connecting trains by railroad from places 
south and southwest of Jersey City, arriving- 
at that city and bound north and northeast, 
with no other delay of the journey than such 
as is necessary to run the cars on and off the 
boat The drop platform or bridge at Mott 
Haven, by means of which the cars of the 
defendants are run upon and off from the 
deck of the Maryland, is so constructed and 
operated as to rise and fall with the tide in 
the Harlem river; but it does not project 
into the river beyond the natural line of 
low-water mark, sufficient artificial excava- 
tion having been made to give ample depth 
of water to float at any tide. The course of 
the Maryland on leaving the dock at Mott 
jHaven is down the Harlem river to its 
junction with the East river, down the East 
river southward to the bay of New York, 
through the said bay around the Battery 
to the Hudson or North river, and up the 
Hudson river to the dock at Jersey City in 
the state of New Jersey, on the west shore 
of- the Hudson river, and crossing the divid- 
ing line between the states of New York 
and New Jersey in the course of the trip. 
On the trip of the boat from Jersey City to 
the place of landing at Mott Haven, the 
course (being reversed) is over the same 
water. No fixed or separate toll is charged 
or taken by the defendants in respect to tha 
carriage of passengers' baggage or freight 
upon the said steamboat, but the defendants 
operate their said route as sl part of a con- 
tinuous line for the transportation to the 
place of destination, of passengers, baggage, 
freight, mails, and other property, on their 
way from places north and east of the city 
of New York, in the states of Massachusetts, 
Connecticut and New York, to places respec- 
tively south and southwest of the said city 
of New York, in the states of New Jersey and 
Pennsylvania, respectively, and vice versa, 
under arrangements made by the defendants 
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with tlie New Yort & New England Kailroad 
Company, the Hartford, Providence & Fisti- 
kiU Kailroad Company, the New York, New 
Haven & Hartford Kailroad Company, the 
Pennsylvania Railroad Company, and the 
other railroad companies whose roads form a 
part of said continuous lines, and which are 
incorporated and exist under the laws of the 
states of Massachusetts, Khode Island, Con- 
necticut, New York, New Jersey and Penn- 
sylvania, and, as part of such continuous line 
between Mott Haven and Jersey City, the 
defendants transport such passengers, hag- 
gage and freight by water, in the manner 
above mentioned. Neither of the railroad 
companies above mentioned had separately 
or Jointly, prior to the 10th day of May, 1876, 
established or effected a transportation of 
passengers, baggage, freight or mails, or by 
means of what is herein described as the 
continuous route between Mott Haven and 
Jersey City. Through coupon tickets, in the 
usual form, are sold to the passengers. The 
compensation of the defendants for the car- 
riage by water between Mott Haven and Jer- 
sey City, is included in a through rate, and 
collected by the railroad companies selling a 
through ticket to a passenger or delivering 
freight to a consignee, and -is paid over to the 
defendants. The compensation of the de- 
fendants in respect to the carriage of United 
States mails upon the said continuous line 
and route, by their said steamboat, is paid 
to. said defendants by the postmaster-general, 
in the manner established by law, and is fix- 
ed by and included in a contract made be- 
tween the defendants and the post office de- 
partment of the United States, for the trans- 
portation of such mails over their portion of 
said continuous line, from places north and 
east of the city of New York to places south 
and southwest of the said city of New York, 
and vice versa. The Pennsylvania Railroad 
Company own and control the dock and slip 
at Jersey City, and the New York, New 
Haven & Hartford Railroad Company own 
and control the dock and slip at Mott Haven, 
and purchased the same prior to the passage 
of chapter 613 of the Laws of New York, 
1873, up to which time the place called Mott 
Haven was, as it had ever prior thereto been, 
a part of Westchester county. Neither the may- 
or, aldermen and commonalty of the city 
of New York, nor the common council of said 
city,- have ever taken any action to establish 
any ferry between the termini of the route 
navigated by the said steamer Maryland, nor 
over any other route or line, with which said 
Maryland competes or interferes. The maps 
identified by the signatures of the counsel for 
the respective parties, and made under the di- 
rection of Mr. G. W. Greene, Jr., engineer-in- 
ehief of the department of docks, are admit- 
ted to be correct, and may be referred to at 
the hearing by either party. AH charters, 
grants and legislative acts of the state of 
New York, of the United States, or of any 
state of the United States, material to this 
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cause, may be referred to, on the hearing' 
thereof, by either party." 

The Montgomerie charter, granted in 1730' 
(4 Geo. 11.), "is the chapter upon the founda- 
tion of which the city of New York is at 
present governed." Kent's Charters, note 19, 
p. 212. It recited and ratified the Dongan 
charter, which was the first English charter 
granted to the city of New York, in 16S6, and 
the Cornbury charter, granted in the 7th of 
Queen Anne, and conferred new and addi- 
tional powers upon the corporation. By the 
15th section of the Montgomerie charter, the 
crown of England granted and confirmed to 
the mayor, aldermen and commonality of the 
city of New York, and their successors, for- 
ever, "the sole, fuU and whole pawer and au- 
thority of "settiing, appointing, establishing, 
ordering and directing * * * such and so 
many ferries around Manhattan's Island, 
alias New York Island, for the cari-ying and 
ti-ansporting people, horses, cattie, goods and 
chattels from the said Island of Manhattan 
to Nassau Island, and from thence back to 
Manhattan's, and also from the said Island 
Manhattan's to any of the opposite shores all 
around the same island, in such and so many 
places as the said common council" shall 
think fit. The rents, issues, profits, ferriages, 
fees and other advantages arising from such 
ferries were also granted to the said corpora- 
tion. By the 37th section, there was also a 
grant of the existing ferries, "and all other 
ferries now and hereafter to be erected and 
established all round the island of Manhat- 
tan's." The boundaries of the city were made 
co-extensive with Manhattan Island. 

By an act of the legislature of the state of 
New York, passed May 6, 1874 (Laws 1874, 
e. 829), the towns of Morrisania, West Farms 
and King's Bridge, all of Westchester coun- 
ty, were annexed to the city of New York, 
and were constituted the 23d and 24th wards 
of that city. The first section of this act de- 
clared that this terrritory was thereafter to 
be a part of the city, and to be entitied to the 
immunities, privileges and franchises of the 
city, in every respect, and to the same ex- 
tent; as if the annexed territory had always 
been included within the city. The eleventh 
section provided that the mayor and common 
council of the city of New York should there- 
after exercise over the annexed territory the 
same powers, in like manner and to the same 
extent, as if said ten-itory had always been 
a part of the city of New York, except as 
limited or excepted by the act itself. 

Upon the foregoing facts, three questions 
of law arise: 1st Did the city of New York 
obtain, by the Montgomerie charter, exclu- 
sive power to establish all the ferries from 
the original limits of the city to any of the 
opposite shores? 2d. Was this exclusive 
franchise extended to and impressed upon 
the annexed territory, so that a ferry could 
not be established from a point within the 
23d ward, without the license of the com- 
mon council, or is the franchise limited to 
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the establishment of fen-ies from Manhat- 
tan Island? 3d. Is the user, hy the defend- 
iints, of the Maryland upon its route, a ferry, 
within the true meaning of the MontgomCTie 
charter? 

1. The grant was of an exclusive right in 
the corporation to establish future ferries 
from any part of the original territory of the 
city, to any of the opposite shores, and to re- 
■eeive, for the exclusive benefit of the cor- 
poration, the ferriages arising therefrom, or 
the emoluments arising from any ferry 
licenses which the common council might 
give. Whether the legislature of New York 
can or cannot interfere with this exclusive 
grant, and divest the city of the rights which 
it acquired by such charter, is a question 
which- has not yet arisen. The grant seems 
to have been one of propei-ty as well as of 
public or political power; and, whenever the 
question shall arise in regard to the control 
of the state, actiQg by its legislature, over 
the grant, the remarks of Chancellor Kent, 
ID his notes to the charters of New York 
<note 30 p. 235), in opposition to the theory 
that the grant is within the reach of gratu- 
itous legislative resumption, will undoubted- 
ly receive the consideration which has al- 
ways been given to the opinions of that emi- 
nent judge. Benson v. New York, 10 Barb. 
223; Darlington v. New York, 31 N. Y. 164, 
203; People v. Mayor, etc., 32 Barb. 102; 
Mayor, etc., v. New York & Staten Island 
Ferry Co., 40 N. Y. Super. Ct. 232. 

2. The second question is, whether the ex- 
clusive franchise is or is not limited to the 
establishment of ferries from Manhattan 
Island, the original territory of the city. The 
grant, which has been heretofore substan- 
tially recited, was a grant of an exclusive 
right to establish ferries around Manhattan 
Island, from said island to any of the op- 
posite shores. On the one hand, it is urged, 
that municipal jurisdiction extended through- 
out the whole island, and that, whenever, in 
■either of the three charters, Manhattan 
Island was referred to, it was referred to for 
the purpose of designating the territory made 
subject to the corporate franchises and pow- 
ers of the city, and was referred to as the 
territorial limit to which the ferry firanchises 
could then extend, because the island ajid 
<;ity territory were then identical, and that 
the meaning of the charter is, thai wherever 
the jurisdiction of tlie corporation extended, 
namely, throughout the island, that terri- 
tory was aCEected with a corporate and' ex- 
clusive right in the corporation to establish 
all needful ferries, and that the powers 
which the mayor and common council right- 
fully exercised over the old territory, were 
by the act of annexation, to be exercised 
over the new teritory, to the same extent 
RS if such teritory had always been a part 
of the city, and that thus the ferry fran- 
chises were extended to and impressed up- 
on such new territory. On the other hand, 
it may be urged, that the charter was of 
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a municipal corporation, which wag estab- 
lished upon an island; that the prosperi- 
ty, and the very existence of the city de- 
pended upon its abundant, permanent and 
regular means of intercourse with the main 
land; that there was a necessity that the 
city should be furnished with the exclusive 
power to authorize the permanent establish- 
ment of regular and frequent means of com- 
munication with the opposite shores and 
with liong Island; that, therefore, the power 
was given to the corporation to connect the 
island by ferries- with other places, as a 
power indispensable to the welfare of the 
city; that this power, being in terms for 
the establishment of ferries around the island, 
was not, by the act of annexation, extended 
to a power to establish ferries from the new- 
ly acquired territory beyond the island, but 
the coustmction of the grant should be gov- 
erned and controlled by the circumstances 
which existed when the charter was given, 
and which made such a grant necessary; 
and that, therefore, the city of New York, as 
enlarged by the annexation, possesses only 
the same franchise which it previously had 
—that of establishing ferries from the island, 
and not necessarily from the territory of the 
city, and that this construction limits the 
grant to the natural meaning of the words 
employed. The view which I take of the 
third question, renders it unnecessary toi ex- 
press an opinion upon this point 

3. Is the liberty or privilege, which the 
defendants now use, of running the steamer 
.Maryland, ua the manner and for the uses 
described in thfe statement of facts, a ferry, 
within the meaning of the grant in the Mont- 
gomerie charter? In Bridge Proprietors v. 
Hoboken Co., 1 Wall. [68 U. S.J 116, the su- 
preme court held, that a railroad bridge, 
whicli was an extension of the iron rails 
which composed the material part of a rail- 
road over the Hackeusack river, together 
with such substructure as is necessai-y to 
keep the rails in place and enable them to 
support the cars, was not a bridge, within the 
meaning of an act of the legislature of New 
Jersey, passed in 1790, by which that state 
ejnpowered certain commissioners to con- 
ti-act for the building of a bridge over the 
Hackensaek, and provided that it should not 
be lawful for any person to erect any other 
bridge across the said river for ninety-nine 
years. The decision was upon the ground 
that a railroad bridge, on which there was 
"no planked bottom, no roadway or path, 
nothing on which man or beast or vehicle 
could pass, save as it is carried over in the 
cars," was not a bridge, within the minds of 
the framers of the act of 1790, or within the 
true intent and meaning of the exclusive 
grant contained ld that act To the same 
effect are Mohawk Bridge Co. v. Utiea & S. 
R. Co., 6 Paige, 554; McRee v. Wilmington 
& E. R. Co., 2 Jones (N. C.) 186; Thompson 
V. New York & H. R. Co., 3 Sand. Ch, 625. 
The decision in Enfield Toll Bridge Co. v. 
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Hartford & N. H. R. Co., 17 Conn. 40, wliere 
the contrary doctrine -was ably maintained, 
is not in accordance -witli tlie prevailing opin- 
ion Tvliicli is now entertained by the courts of 
this country. 

The reasoning which denies that a rail- 
road bridge is an interference with an exclu- 
sive right theretofore granted to build an or- 
dinary bridge, applies with almost equal 
force to the question, whither a ferry fran- 
chise is interfered with by a ferry which is 
designed for the transportation of railroad 
cars only. The boat of the defendants is 
provided with two railroad tracks, which 
prevent the entrance or egress of ordinary 
vehicles, and also of foot passengers, except 
as they are transported in cars which run 
xipon the railroad tracks. The boat ig exclu- 
sively used for the transportation of rail- 
road cars, in connection only with the arrival 
of trains. It is impossible to transport ordi- 
nary vehicles upon the boat, it is imprac- 
ticable to transport foot passengers, except as 
tliey are conveyed to the boat in cars. The 
whole arrangement of boat and docks is for 
tlie ingress and egress of railroad cars, and 
not for the accommodation of anything else. 
The ferry is a part of a continuous through 
railroad line from places north and east of 
the city of New York, to places south and 
southwest of that city, and the trips of tne 
boat are dependent upon the arrival of 
through railroad trains. 

Such a ferry is unlike an ordinary ferry 
for the transportation across a river of per- 
sons, animals and freight, at intervals more 
or less regular, for fare or toll. The ordi- 
nary ferry is a substitute for the ordinary 
bridge, and is a means of transportation of 
all persons and ordinary vehicles, and is for 
the accommodation of tSie public generally, 
and should, therefore, be accessible to the 
public. The railroad ferry is a substitute 
for a railroad bridge, and is a part of a rail- 
road route for the transportation of the cars 
which are used upon a railroad track, and 
the burden which they bear, and is not for 
the accommodation of any persons except 
those who happen to be, for the time being, 
railroad passengers. A railroad ferry is a 
means of connecting railroad tracks, or two 
railroads, as a railroad bridge is the continu- 
ation of railroad tracks across a stream of 
water. It differs widely, except in natne, 
from a general or unlimited ferry (Fitch v. 
New Haven, N. L. & S. R. Co., 30 Conn. 38), 
and is not within the spirit of the grant 
which was made to the city of New York in 
the year 1730; and the adoption of the word 
ferry, "to express the modem invention, does 
not bring it within the terms of the" char- 
ter, "if it is not within the intent of it." 
(Bridge Proprietors v. Hoboken Co., 1 Wall. 
[68 U. S.] 116). 

But, it is urged, that, in Aikin v. "Western 
R. Corp., 20 N. Y. 370, a ferry which was 
used by a raihroad for the transportation of 
its passengers and freight, has been held to 



(Case No. 10,198) NEW YORK: 

interfere with a ferry franchise theretofore 
granted. The ferry which the Western Rail- 
road Company used at Albany was not the 
ferry which is described in the agreed state- 
ment of facts, and which is now known as 
a railroad fen-y, and designed for the trans- 
portation of cars, although it was used by a 
railroad corporation, but was an ordinary 
steamboat and transported other persons, 
teams and carriages than such as were borne 
upon the railroad. It was justly held, that 
the maintaining by a railroad company of a; 
ferry, upon which it regularly and constant- 
ly transported gratuitously persons not pas- 
sengers nor in its service, was an invasion of 
the right of a proprietor of a ferry franchise. 
The decision in this ease does not conflict 
with the doctrine which is recognized in 
Fitch V. New Haven. N. L. & S. R. Co., 80* 
Conn. 3S. 

It results, that the establishment of the' 
railroad ferry of the defendants is not an 
invasion of the exclusive franchise of the 
plaintiffs, assuming that their franchise was-- 
extended to the territory which was annexed 
^u 1874. 

Let there be a decree dismissmg the bill. 
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NEW YORK & E. R. R. v. SHEPARD et al. 

[5 McLean, 455.] i 

Curcuit Court, D. Ohio. April Term, 1853. 

JoKiSDiCTiON — Citizenship or Corporation. 

1. The circuit court takes jurisdiction where 
a suit is brought by a corporation, from the place 
where it is located, and where its corporate func- 
tions are discharged. 

2. No further allegation of citizenship is re- 
quired. 

[This was a biU in equity by the New York 
& Brie Railroad against Shepard & Shepard.J 

Mr. Willey, for plahitiffs. 
Mr. Stanbery, for defendants. 

1 [Reported by Hon. John McLean, Circuit 
JustieeJ 
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OPINION OF THE COURT. The declara- 
tion states, the New York and Erie Railroad, 
doing business and resident in the state of 
New York, plaintiffs, complain, &c. The de- 
fendants demurred on the ground that there 
was no sufficient allegation of citizenship, to 
Sive jurisdiction to the court "Where a cor- 
poration of another state sues in this court, 
an allegation of citizenship is not now neces- 
sary, as was formerly required. The state 
where the corporation is located and in which 
its corporate functions are exercised, if al- 
leged, is sufficient to give jurisdiction. The 
demurrer is overruled. 
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NEW YORK & N. H. R. CO. v. NEW YORK. 

[4 Blatchf. 193.] i 

Circuit Court, S. D. New York. Sept 7, 1858. 

Railroads — ^MasicJPAi, Regulations — Resekva- 

TioN AS to Motive Potvek — Lawfulness — 

CoKSTRucTiox OF Chahtek. 

1. By the act of the legislature of New York, 
passed April 25, 1831, incorporating the New 
York and Harlem Railroad Company (Sess. 
Ijaws 1831, c. 263), the consent of the authori- 
ties of the city of New York was required to the 
construction of the road within the city, and 
the act authorized those authorities "to regulate 
the time and manner of using the same." The 
authorities consented to the construction of the 
road within the city, and, at the same time, the 
company covenanted that the authorities should 
retain "the right of regulating the description 
of power to be used" in the propulsion of cars 
within the limits of the city: Sdd, that the con- 
dition so annexed to such consent was author- 
ized by said act 

2. An unrestricted power to make a grant or 
concession enables the party to make it upon 
conditions. 

[Cited in Pepin Co. v. Prindle, 61 Wis. 309, 21 
N. W. 256.] 

3. The authorities had the right to forbid the 
running of locomotive engines, by the company, 
on their road, within the city, at any time when, 
in their judgment the interests of the public 
demanded it 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



4. The act of the legislature of New York, 
passed March 29. 1848 (Sess. Laws 1848, c. 
143), did not confer upon the New York and 
New Haven Railroad Company any greater priv- 
ileges, in respect to the running of locomotive 
engines, within the city of New York, upon the 
tracks of the New York and Harlem Railroad 
Company, than had been, or might be, conferred 
on the latter company, and the city authorities 
have the right to prevent the running of such 
engines, within the dty, by the former company, 
on the tracks of the latter company. 

This was a motion for a provisional injunc- 
tion, to restrain the defendants from interfer- 
ing with tiie running of the plaintifEs' loco- 
motive engines on their tracks in the Fourth 
avenue, in the city of New York, south of 
Forty-Second street The common council of 
the city of New York passed an ordinance, 
on the 27th of December, 1854, declaring that 
no locomotive or steam engine should be al- 
lowed to run on the tracks of the New York 
and Harlem Railroad Company, or of the New 
York and New Haven Railroad Company, in 
the Fourth avenue, south of Forty-Second 
street eighteen months after the passing of 
the ordi na nce. The board of policecommission- 
ers threatened to carry into effect that ordi- 
nance. The two companies used the same 
track in entering the city, the New York and 
New Haven Company having been authorized 
to use the tracks of the New York and Har- 
lem Company, by an act of the legislature of 
the state of New York. 

The New York and Harlem Railroad Com- 
pany was incorpoi-ated by the legislature of 
New York, April 25th, 1831. By the first sec- 
tion of the act of incorporation (Sess. Laws 
1831, c. 263), it was empowered to construct 
their road from any point on the north 
bounds of Twenty-Third street, to any point 
on the Harlem river, between the east bounds 
of the Thh'd avenue and the west bounds of 
the Eighth avenue, &;c, and "to transport, 
take, and carry property and persons upon 
the same, by the power and force of steam, 
of animals, or of any mechanical, or other 
power, or of any combination of them, which 
the said company may choose to employ." 
By the sixteenth section, it was provided, 
that nothing in the act should be deemed to 
authorize the companj to construct their road 
across or along any of the streets or avenues, 
as designated on the map of the city of New 
York, «S:c., without the consent of the mayor, 
aldermen, and commonalty of the city, who 
were authorized to grant or refuse the con- 
striction of the i-oad, and, after the same 
should be consti-ucted, "to regulate the time 
and manner of using the same, and the speed 
with which caiTiages shaU be permitted to 
move on the same, &c." 

The common council, in pursuance of that 
act, passed an ordinance, giving their consent 
to the construction of a road along the Fourth 
avenue, from Twenty-Third street to Harlem 
river, with certain conditions annexed; and, 
among others, section 3 of the ordinance pro- 
vided, that "the right of regulating the de- 
scription of power to be used in propelling 
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carriages on and along said railways, and the 
speed of tlie same, &c., be, and the same are 
hereby, retained and reserved," The eighth 
section provided, that the ordinance should 
not be considered binding until the Harlem 
Company should engage, und^ theh: corporate 
seal, to abide by the conditions contained 
therein. This engagement -was entered into, 
accordingly, on the 13th of January, 1832. 

By the sixth section of the act of the legis- 
lature of New York, passe'd March 29, 1848 
(Sess. Laws 1848, c. 143), the New York and 
New Ebiven Railroad Company were author- 
ized to enter upon, and run their cai-s and en- 
gines for passengers, &e., over the Harlem 
road, from the point of junction of the roads 
of said companies, at Williams' Bridge, in 
"Westchester county, to the city of New York, 
"and as far into the said city as llie said Har- 
lem Railroad may eistend, upon such terms, 
and to such point, as has been, or may here- 
after be, agreed upon by and between said 
companies," "and to take, transport, and con- 
vey persons and property upon said Harlem 
Railroad, by the power and force of steam, 
or animals, or any mechanical power, or com- 
bination of the same." 

NELSON, Circuit Justice. The only ques- 
tion which I deem it material to consider, on 
this motion for an injunction, is, whether or 
not the common council of the city of New 
York possessed the power to pass the ordi- 
nance of the 27th of December, 1854, pro- 
hibiting the running of locomotives on the 
Fourth avenue below Forty-Second street, (1) 
as it respects those belonging to the Harlem 
Company, and (2) as it respects those belong- 
ing to the New Haven Company. 

It is insisted, on liie part of the plaintifCs, 
that, under the charter of the Harlem Com- 
pany, of the 25th of April, 1831, the common 
council, after giving their consent to the con- 
struction of the road along the Fourth ave- 
nue to Twenty-Third street, possessed no 
power to prohibit the use of it as authorisied 
by said charter, namely, the carrying of prop- 
erty and persons, by force of steam, &c., and 
that, if the Harlem Company cannot be de- 
prived of this right, neither can the New Ha- 
ven Company, as they po^ess an equal right 
with the Harlem Company, under the sixth 
section of the act of March 29th, 1848. The 
plaintiffs further insist, that, even conceding 
the power of prohibition to exist in the com- 
mon council, as it respects the Harlem Com- 
pany, such power does not, as it respects the 
New Haven Company, come within the true 
meaning of such sixth section. 

(1.) As it respects the Harlem Company. 
That company expressly covenanted, under 
its corporate seal, at the time the common 
council consented to the construction of its 
road, that the latter should retain the right 
of regulating the description of power to be 
used in the propulsion of cars within the lim- 
its of the city. In answer to this, it is said, 
that the condition thus annexed to the con- 
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sent was not authorized by the act of 1831. 
I have looked into the provisions of that act 
with some attention, and find nothing in the 
same, either expressly, or by implication, for- 
bidding a qualified consent to the construc- 
tion an.d use of the road. The propriety and 
fitness of annexing conditions by which some 
control should^be exercised by the municipal 
authorities over the running of the cars, in a 
city rapidly increasing in population and bus- 
iness, are too obvious to require argument. 
The charter confers on the company the pow- 
er to construct a road, and to transport their 
cars by the force of steam, of animals, or of 
any mechanical power, or by any combina- 
tion of them. But the sixteenth section for- 
bids the construction of their road within the 
city without the consent of the city authori- 
ties. The terms or conditions of that consent 
are not prescribed, and would seem, there- 
fore, to be left to be arranged and settied by 
the parties concerned. The burden lay upon 
the company to procure this consent, and, 
there being no restraint upon them in their 
charter, as to the terms they might choose 
to offer, nor upon the common council, in 
giving the consent, it was natural, and even 
a necessity, that the terms should be a mat- 
ter of arrangement, and such as might be 
satisfactory to both of the parties. There- 
fore, I can see no reasonable objection, with- 
in the provisions of the act of 1831, to a con- 
sent originally on condition that steam pow- 
er should not be used at all within the citr» 
or that none but horse power should be used, 
or to the limitation of the company to the 
use of any one of the descriptions of power 
enumerated in their charter; nor any objec- 
tion to the reservation of the right to prohibit 
the use of steam power, when, in the judg- 
ment of the conmion council, its use should 
become inconvenient or detrimental to the 
public interests of the city. 

Besides this view of the true meaning of 
the terms of the charter, it is a general prin- 
ciple, that an unrestricted power to make a 
grant or concession enables the parfy to make 
it upon conditions. In other words, a person 
possessing a given power may do less than 
such power enables him to do, in the execu- 
tion of the same- "Omne majus in se con- 
tinet minus." 

Again, independentiy of the view above 
taken in respect to the power reserved to the 
city, to consent to the construction of the 
road, I am of opinion that the sixteenth sec- 
tion of the charter confers upon the common 
council the authority to forbid the running 
of locomotives on the road within the city, 
at any time when, in their judgment, the 
interests of the public demand it. The sec- 
tion provides, that, after the road shall be 
constructed, the common council shall be 
authorized "to regulate the time and man- 
ner of using the same, and the speed with 
which carriages shall be permitted to move 
on the same, or any part thereof." The au- 
thority here conferred upon the city is ex- 



NEW YORK (Case No. 10,200) 



[18 Fed. Gas. page 144] 



ceedingly broad—to regulate the time and 
manner of using tlie road. "Manner of 
using" may very well refer to the descrip- 
tion of power used to drive the cars— to the 
way or method of driving them. The use of 
the road contemplated by the act ■ was by 
cars moved by steam, animal or mechanical 
power; and the authority to regulate the 
use, would seem not only fairly enough, but 
necessarily, to embrace the description of 
the power to be used, as well as supervi- 
sion and control in the use of it; that is, 
whether it should be steam, or horse power, 
or any other contemplated in the charter. 
Regulating the use of the road does not nec- 
essarily mean a regulation of the difEerent 
descriptions of power which the company 
are autliorized to use. That would be a 
very restricted construction of the clause. 
The language is broad enough to include 
the nature and species of the power em- 
ployed in using the road. 

Upon the whole, I am satisfied that the au- 
thorities of the city had full power to pass 
the ordinance of the 27th of December, 1854, 
as it respects the Harlem Company. 

(2.) The remaining question Is, whether or 
not the New Haven Company possess any 
rights, in this respect, superior to the Har- 
lem Company, so as to enable them to run 
their locomotives, against the ordinance of 
the city. 

I agree, that the rights and powers of the 
New Haven Company depend upon the act 
of the legislature of New York, of March 
29th, 1S48, and are independent of the Har- 
lem Company, and that the eighth section 
of that act does not, in terms, restrict those 
rights and powers to those possessed by the 
latter company. In other words, the New 
Haven Company do not come into the city 
under a grant from the Harlem Company, 
so as to be restricted to what that company 
can grant. But, construing the sixth sec- 
tion of the act of 1S4S, in connection with 
the charter of the Harlem Company (and 
they must be taken as acts in pari materia), 
I cannot resist the impression, that the mean- 
ing and intent of the legislature were to 
confer upon the New Haven Company no 
greater privileges than had been or might 
be conferred on the Harlem. They are au- 
thorized to run their cars, &c., over the road 
of the latter company, from the junction at 
Williams' Bridge, to the city of New York, 
and "as far into the said city as the said 
Harlem Company may extend." The power 
conferred on them is simply to use the Har- 
lem road and nothing more, and they possess 
no right to construct a road in the city. 
And it would be singular, if the legislature 
had vested in the New Haven Company a 
right, as against the common council, su- 
perior to that of the Harlem Company, 

Besides, I am of opinion, that both the 
New Haven Company and the legislature 
are to be presumed to have had a knowl- 
edge, at the time of the passage of the act 



of 1848, of the limitation of the use of the 
road by the Harlem Company, and, hence, 
that the privileges granted should be con- 
strued as subject to such limitation. The 
act of 1831 reserved, in express terms, to the 
city, the right to consent to or prohibit the 
construction of the road, and the right to 
regulate the use of it after its construction. 
Of that act the New Haven Company and 
the legislature, gt course, had notice, and it 
should be presumed that they Inquired into 
the terms and conditions upon which the con- 
sent was given, and under which the road 
was constructed and the cars were run into 
the city. 

Without pursuing the argument further, 1 
am satisfied that the city authorities pos- 
sessed the power to pass the ordinance of 
the 27th of December, 1834, and that the 
motion for the injunction should be denied. 
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Case No. 10,200. 

In re NEW YORK & W. STEAMSHIP CO. 

[9 Ben. 44.] i 

District Court, E. D. New York. Feb., 1877. 

ADiiiKALTr— Limitation of Liability— Pbaotioe 
— Stipulation for Value. 

1. Where the owners of a steamship filed a 
petition under section 4283, Rev. St., to obtain 
a limitation of their liability by reason of a cer- 
tain collision, after their steamer had been pro- 
ceeded against in an action in rem and released 
from custody upon their stipulation in her full 
value given for the benefit of all persons who 
might liave demands arising out of said colli- 
sion, and after a final hearing had been had in 
such action and a decree entered upon such stip- 
ulation: Held, that notwithstanding the vessel 
had been released upon a stipulation in her full 
value for the benefit of all who might have de- 
mands arising out of the collision, the proceed- 
ing for a limitation of liability was not vain or 
fruitless. 

2. The right to take proceedings to obtain 
a limitation of liability was not impaired by giv- 
ing in an action in rem a stipulation in the full 
value of the vessel for the benefit of all who 
might have demands arising out of the same 
collision. 

[Cited in Thomassen v. Whitwell, Case No. 
13,930.] 

8. The right to resort to proceedings by i)eti- 
tion to attain a limitation of liability, cannot be 
exercised after a final hearing has been had and 
a final decree entered in an action in rem 

1 pEleported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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brought to recover the daims against which re- 
lief is sought by the petition. 
[Cited in Gokey v. Fort, 44 Fed. 365J 

[This was a libel in rem by the owners of 
the schooner Susan Wright against the 
steamship Benefactor (the New York & Wil- 
mington Steamship Company, claimantsj 
for collision. From a decree of the district 
court for the Ubellants (Case No. 1,297), 
the claimants appealed to the circuit court, 
where the decree of the district court was 
affirmed (Case No. 1,298). Subsequently an 
appeal was taken to the supreme court, 
where the decree of the circuit court was 
affirmed. 102 U. S. 214. The case is now 
heard on a petition filed by the owners of 
the steamship to obtain a limitation of their 
liability, pursuant to Rev. St. § 4283, and the 
fifty-fourth admiralty rule.] 



pre*—.——' .«- »- 

BENEDICT, . District Judge. In March, 
1875, certain actions were instituted in this 
court against the steamship Benefactor to 
recover for losses occasioned by the sink- 
ing of the schooner Susan Wright, in a col- 
lision that occurred on the 25th day of Feb- 
ruary, 1875. The steamship having been 
seized in these actions, her owners, who are 
the present petitioners, applied for leave 
to file a stipulation in the full appraised 
value of the steamer, for the benefit of all 
persons who might have demands arising 
out of said collision, and upon the giving of 
such stipvilation to receive the said steam- 
ship discharged from all liability to arrest 
on such demands. Permission being given, 
the steamer was appraised and a stipulation 
in the sum of §40,000 having been filed the 
steamer was released from arrest. The 
stipulation so given was in the form here- 
tofore adopted in similar eases. See stipula- 
tion given for Place v. The City of Nor- 
wich [Case No. 11,202]. Thereafter the sev- 
eral actions against the steamer were con- 
solidated, and a trial upon the merits hav- 
ing been had, a final decree was rendered 
in favor of the libellants for the sum of 
§01,810.49, and the amount for which the 
stipulators for value were bound, that is to 
say the appraised value of the vessel with 
interest from the date thereof, (such being 
the provision in the stipulation) was de- 
creed to be distributed among the several 
libellants in proportion to their respective 
demands as ascertained in the said action. 

After the entry of the above-mentioned de- 
cree the owners of the steamship filed the 
present petition to obtain a limitation of 
their liability, as provided by section 4283, 
Eev. St, and general admiralty rules Nos. 
54-57. 

To this petition exception is taken by those 
who were parties libellant in the consoli- 
dated action in rem against the steamer, 
upon the ground that the facts stated .in the 
petition show that the relief sought there- 
T)y cannot now be granted by this court. 
This exception, which has been treated as 
18FED.CAS. — 10 



having an efEect similar to a demurrer at 
common law, is based upon two grounds. 
One groimd is that the proceeding appears 
on its face to be vain and fruitiess. inas- 
much as the petition shows that the libel- 
lants in the consolidated action represent 
all existing demands arising out of the col- 
lision in question, and also that by the de- 
cree already entered in that action the value 
of the steamer, being represented by the 
stipulation given in that action, is to be dis- 
tributed among the said libellants. 

This ground of exception does not appear 
to me to be well founded. It cannot be said 
that the result of the present proceeding will 
be the same as the result already attained 
by the action in rem, because in the first 
place the stipulation given in the action in 
rem is not for the same amount as that 
sought to be given in this proceeding. The 
stipulation in rem is for the value of the 
steamer at the time of her arrest, with inter- 
est from the date of her release, such being 
the terms of the stipulation. The stipulation 
sought to be given under this petition is for 
the value of the steamer and of her freight 
then pending. 

In the second place the petitioners, in addi- 
tion to a distribution of the value of the 
steamer and her freight pending among the 
persons having claims for losses arising out 
of the collision in question, are entitled to 
seek the further relief that this court not 
only restrain all further proceedings in the 
action in rem, but also all proceedings against 
the petitioners in personam to recover for 
such loss. The relief sought by this proceed- 
ing in behalf of the owners of the steamer 
they cannot therefore obtain in the proceed-- 
ings in rem. 

To secure the relief sought by the petition- 
ers this petition is not only not vain, it is^ 
necessary; and here I deem it proper to re- 
peat what has been said on other occasions,, 
that the practice of taking such stipulations- 
as the one given in the action against this 
steamer has proved to be convenient and 
advantageous, for it enables a vessel seized 
to be released at once from liability to ar- 
rest, while, at the same time, the right of 
her owners to obtain the benefit of the lim- 
ited liability . act by means of the proceed- 
ings authorized by the general admiral^ 
rules is in no way impaired. The proceed- 
ing under the statute and the general admi- 
ralty rules has been treated in this court 
as wholly distinct from any action in rem 
that may be pending, and it talies effect upon 
such action only by means of the restraining 
order authorized by rule 54. It wotdd be 
regretted, therefore, if it should be found nec- 
essary to determine that the giving of such 
a stipulation as was given in the action 
against this steamer had any effect to im- 
pair the rights derived from the limited lia- 
bility act, or was a waiver of the right to pre- 
sent this petition. In my opinion no suchj 
determination is necessary or proper, and 1. 
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therefore hold that the right to the relief 
sought by this petition was not impaired hy 
the giving of the stipulation that was giren 
in the action in rem. 

But a second ground of exception to this 
petition is presented for consideration, name- 
ly, that the petition is too late and cannot now 
he entertained, inasmuch as it appears upon 
the face of the petition that, prior to its being 
filed, the action in rem sought to he restrained 
had proceeded to a final decree after a hear- 
ing upon the merits. This objection I be- 
lieve to be well taken. It is true that the 
general admiralty rules under which the peti- 
tion is filed do not contain any express limita- 
tion of the time within which the proceed- 
ings authorized thereby may be takan. Nev- 
ertheless some limitation is clearly implied. 
Thus it is quite manifest that it was intended 
that the petition should be filed before the 
action sought to be restrained should have 
been taken by appeal from the district to the 
circuit court, and I think it may be inferred 
that it was the intention that the proceeding 
should be instituted before a final decree upon 
the merits, after hearing upon pleadings and 
proofs in such action. It will be observed 
that the rules permit the question of liability 
to be raised by the petition, and to be tried 
in the proceedings taken thereon. So this 
petition contains a full statement of the cir- 
cumstances attending the collision in ques- 
tion, and seeks a determination of the ques- 
tion of negligence as preliminary to a resort 
to the stipulation tendered, and I am invited 
to consider anew the evidence in respect to 
the collision in question, and to say over 
again whether I find the steamer in fault. 
But it could never have been intended to per- 
mit a second ti-ial of the question of liability. 
The permission given to present that ques- 
tion in the petition therefore shows that the 
right to resort to proceedings by petition must 
be exercised, if at all, before a trial upon the 
question of liability has been had in the ac- 
tion sought to be restrained, while the libel 
is in esse and before the demand has passed 
into the form of a final decree. 

Whether any other limitation can be de- 
rived from the language of the rules or that 
of the limited liability act, it is not now nec- 
essary to consider. 

ily conclusion therefore is that inasmuch 
as it appears, by the petition under consid- 
eration, that prior to the filing thereof a hear- 
ing upon the merits had been had in the ac- 
tion sought to be restrained, and that the 
rights of the libellants had become fixed so 
far as this court is concerned by the final de- 
cree of this court entered in such action, it 
is now too late to resort to this proceeding. 

There will therefore be a decree entered 
herein, dismissing the petition, but without 
costs. 

[N0TE3. On appeal to the circuit court, this 
decree was affirmed. Case unreported. An ap- 
peal was then taken to the supreme court, where 
the decree of the circuit court was reversed, and 
the record remanded, with directions to enter a 



decree reversing the decree of the district court, 
and giving directions for furtlier proceedings. 
103 U. S. 239. The cause was again before 
the supreme court on motions to modify judg- 
ment and mandate. The order of the court 
was modified so far as it contained directions to 
the circuit court to enter a decree reversing the 
decree of the district court, and giving directions 
for further proceedings. It was further order- 
ed that each party pay their own costs on these 
motions. 103 U. S. 247.] 
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NEW YORK BALANCE DRY DOCK CO, v. 
HOWES et al. 

HOWES et al. v. NEW YORK BALANCE 

DRY DOCK CO. 

[9 Ben. 232.] i 

District Court, E. D. New York. Oct., 1877.2 

DOOK.iGE — COXTKACT — PeRPORMAXOE. 

1. A dry-dock company contracted to raise 
and dock a vessel for ?150; hut on beginning the 
work a bulkhead of the dock burst, and the ves- 
sel had to wait till the dock was repaired. The 
vessel was then successfully raised, and her re- 
pairs completed. The company asked S2o0, as 
on a new contract, and brought suit The own- 
ers of the vessel also brought an action, claim- 
ing damages of the dock company for delay in 
performance of the contract to raise the vessel. 
Held, that the dry-dock company could only 
recover §150, the amount originally named, as it 
appeared that no new contract had been made, 
nor had the old contract been abandoned. 

[Cited in Norwich & N, Y. Transp- Co. v. 
New York Balance Dock Co., 22 Fed. 674.] 

2. The owners of the vessel could not recov- 
er for delay. The breaking of the dock was a 
temporary destruction of the thing in reference 
to which the contract was made, and furnished 
a legal excuse for the delay, unless it appear 
that the obstruction was allowed to continue an 
imreasonable time or that the breaking was 
caused by negligence. 

In admiralty. 

Owen & Gray, for Dock Co. 
Taylor &, Fowler, for Howes et aL 

BENEDICT, District Judge. These two 
actions have been tried together. The facts 
out of which they arose are as follows: Pri- 
or to May 2d, 1877, an agreement was made 
between the New York Balance Dry Dock 
Company and the owners of the steamer 
Erickson, whereby the dock company agreed, 
for a consideration of $150, to raise the 
steamer Erickson upon their dock for the 
purpose of enabling her there to receive some 
repairs. On the morning of the 2d of May 
the raising of the steamer upon the dock 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [Affirmed by circuit cmurt. Case unreport- 
ed.] 
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was commericed, but before it was completed 
one of the bulkheads in the bottom of the 
dock burst by reason of the pressure of the 
water, and it became necessary to lower the 
dock and remove the steamer until the break 
could be repaired. The dock was accord- 
ingly lowered and the steamer removed on 
the afternoon of the same day on which she 
went on. The nest morning the dock was 
repaired, and on the evening of that day 
the steamer was again taken upon the dock 
^nd successfully raised. " 

Out of this state of facts these two suits 
have arisen, the first being brought to recov- 
er of the owners of the steamer two hundred 
and fifty dollars, as being a reasonable sum 
to be paid for raising this vessel; the sec- 
ond being brought by the owners of the 
steamer to recover of the dock company dam- 
ages for their failture to raise the steamer ac- 
cording to the contract. 

In regard to the claim of the dock company, 
J am of "the opinion that they are entitled to 
recover §150 and no more. The evidence 
shows that the original contract was not re- 
scinded and that the work done was in per- 
formance of the contract made. The agent 
of the steamer says that when the steamer 
was taken off the dock because of the acci- 
dent, he gave notice that she must be allow- 
ed to go back in her turn. When the injury 
was repaired she claimed the right to be put 
on tlie dock in preference to another vessel 
then waiting, and the preference was accord- 
ed to her. And when the work was done, the 
dock company rendered a biU for $150 for 
raising vessel "as per agreement." Upon 
these facts it must be held that the raising 
■of the vessel was in pursuance of the con- 
tract, and consequently the recovery must be 
limited to the contract price. 

'An effort was made to show that the agree- 
ment was to raise the vessel light for ?150, 
and that when raised she was partly loaded, 
iind tlie raising in that condition worth more. 
But the price was fixed at $150 to raise the 
vessel as she was. All vessels have some 
cargo or ballast No objection to the cargo 
in the vessel was made at the time she was 
tendered, and when the work was completed 
the bill rendered was for the contract price. 
It is plain, therefore, that the contract price 
must determine the amount of the recovery. 

The second action raises the question 
whether the delay in raising the steamer, oc- 
43asioned by the bmrsting of the bulkhead, 
gives to the owners of the steamer a right of 
action for the damages caused by such delay. 
This cause of action is not affected by the 
fact that the dock company was allowed to 
proceed with and complete its contract to 
raise the ship. Whether such a cause of ac- 
tion would have arisen if the failure to raise 
the vessel on the first attempt had been treat- 
ed as an absolute failure on the part of the 
dock company to accomplish their undertak- 
ing need not be considered, for both parties 
-treated the failure as temporary. Both knew 



that the vessel could be raised as soon as the 
dock should be repaired, and when the dock 
was repaired the owners of the steamer claim- 
ed the right to have her then raised under 
the contract, to which the dock company as- 
sented, and thereupon proceeded to complete 
their contract. 

The case is therefore one of delay in per- 
formance caused by a defect in the dock. I 
entertain no doubt that the principles ap- 
plicable to this ease are those governing con- 
tracts dependent upon the continued exist- 
ence of a given thing, for it is apparent that 
it was the use of this balance dock that was 
contracted for, and it was never supposed by 
either party that any other dodc could be re- 
sorted to in fulfilment of the contract So 
the answer o-t the ship-owners expressly ad- 
mits that they employed the dock compajoy 
to raise the steamer upon their dock. In this 
class of contracts performance is excused by 
the destruction of the thing upon the exist- 
ence of which the contract is based. In this 
instance, when the bulkhead of the dock 
burst, the performance of the conbract became 
physically impossible until the dock should 
be repaired, and pending such repairs the 
dock did not exist as such. This temporary 
destruction of the thing in reference to which 
the contract was made furnished a legal ex- 
cuse for the delay that ensued, unless It ap- 
pears that the obstruction was allowed to 
continue an imreasonable time or it be shown 
that negligence was the cause of the accident 

It is contended on the part of the steamer 
that although it be shown that the defect that 
caused the bulkhead to give away was un- 
known to the dock company, and could not 
have been discovered by any amount of care, 
nevertheless the dock company is liable be- 
cause the delay arose from weakness in the 
dock and not from any unexpected event. 
The circumstance of the bursting under ordi- 
nary pressure is said to furnish conclusive 
proof of insufficiency, rendering the company 
liable. The bursting of the bulkhead may 
prove insiifficiency in the dock, but it does 
not prove negligence on the part of the dock 
company. Here the evidence is that the dock 
on many previous occasions had proved suffi- 
cient that it was kept under careful super- 
vision, that upon examination the bulkhead 
disclosed no sign of weakness, and that there 
was nothing to lead one to suppose that the 
bulkhead jvould not raise this vessel as it had 
often done larger ones. 

Delay in raising the libellant's vessel be- 
yond the ordinary time required, arising un- 
der such circumstances by reason of the oc- 
currence of an unforeseen event, against 
which care and diligence afforded no protec- 
tion, does not give a right of action when 
there was no stipulation as to time in the con- 
tract 

The libel of Osbom Howes must therefore, 
be dismissed with costs. 

[On appeal to the circuit court the decree of 
this court was afl^med. Case unreported.] 
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Case "No. 10,303. 

NEW YORK CENT. & H. R. R. CO. v, 
BAILEY. 

[20 Int. Rev. Rec. 25.] 

Circuit Court, N. D. New York. 1874.1 

Railroads— CoNsoLiUATiON— Effect upon Reme- 
dies POR Enfohoing Liabilities — Stock Cer- 
tificates OF Old Company— Tasation— Scrip 
Dividend. 

1. By the act of the legislature of New York 
consolidating the New York Central and Hud- 
son River Railroads, the remedies for enforcing 
liabilities against the property of the former cor- 
poration are extended so as to allow enforce- 
ment from the property of the new corporation 
formed hy the consolidation, to the same extent 
as though it were lie debtor. 

2. But the stock certificates issued by the New 
York Central Railroad, to represent the earn- 
ings invested in construction and equipment, 
are not taxable as "scrip dividends," within the 
meaning of the internal revenue law [13 Stat. 
223]. A verdict is therefore directed for the 
glaintiffs for the amount of $594,002.89. 

pchis Tvas an action at law "by the New 
York Central & Hudson River Railroad. Com- 
pany, against John M. Bailey, collector of in- 
ternal revenue, to recover certain assessments 
alleged to have been illegally exacted by de- 
fendant.] 

WALLACE, District Judge. The section of 
the internal revenue law under which this tax 
was imposed, requires "every railroad com- 
pany that may have declared any dividend 
in scrip or money payable to its stockholders 
as part of the earnings, profits, income or 
gains of such company," to pay a tax of "five 
per centum on the amount of such dividend 
whenever the same shall be payaWe." An- 
other clause of the same section requires 
every railroad company to pay a tax of five 
per centum "on all profits of such company, 
carried to the account of any fund, or used 
for construction." In March, 1870, the as- 
sessor of the 14th collection district of this 
titate assessed the interest certificates issued 
by the New York Central Railroad Company 
on the 19th day of December, 1868, describ- 
ing in his assessment the subject of the tax 
as a "scrip dividend." Subsequently a war- 
rant of distraint was issued by the collector 
of said district against the property of the 
New York Central and Hudson River Rail- 
road Company, directing the seizure and sale 
of the property of the last named corporation 
for the satisfaction of such part of the said 
assessed tax as had not prior thereto been 
remitted by the commissioner of internal 
revenue, and upon the warrant levied upon 
the property of the last named corporation, 
sold a portion of it, and thereupon the corpora- 
tion, under protest, paid the sum remaining 

1 [Reversed in 22 Wall. (89 U. S.) 604.] 



unsatisfied upon the warrant. This action is 
brought to recover the sums received from 
the plaintiff under such levy, sale and pay- 
ment, and involves the question whether such 
tax was illegally or erroneously imposed by 
said assessor or illegally collected by the col- 
lector. 

Passing over certain other questions which 
have been raised in tiiis case by the plaintiff, 
the serious questions in my view of the case 
to be decided are these: 1. Was the assess- 
ment valid agaiast the N. Y. 0. Railroad 
Company, assuming it had declared a divi- 
dend in scrip within the meaning of the reve- 
nue act? 2. If the assessment was valid, did 
it justify the seizure and sale of property of 
the New York Central and Hudson River 
Railroad Co.? 3. Did the New York Central 
Railroad Co. declare a dividend in scrip with- 
in the meaning of the section referred to? 

The first and second of these questions can 
be most conveniently considered together. It 
is insisted by the plaintiff that when under 
act of the legislature the New York Central 
Railroad Company consolidated with the oth- 
er corporation thenceforth known as the New 
York Central and Hudson River Railroad 
Company, the first named company passed 
out of being and could not be assessed, and 
even if it could have been, such an assess- 
ment would not justify a levy upon the prop- 
erty of a new and distinct corporation. In 
my judgment the peculiar provisions of the 
act of consolidation tmder which the New 
York Central Railroad Co. imited with the 
Hudson River Railroad Company, and were 
both thus constituted a single and new cor- 
poration, obviate the objections urged by the 
plaintiff. By that act it is provided that the 
"rights of all creditors of and all liens upon 
the property of either of said corporations, 
shall be preserved unimpaired, and the re- 
spective corporations shall be deemed to con- 
tinue in existence, to preserve the same, and all 
debts and liabilities incurred by either of such 
corporations shall thenceforth attach to such 
new corporation and be enforced against it 
and its property to the same extent as if said 
debts and liabilities had been incurred or con- 
tracted by it" A liability existed by the 
former coi*poration to pay this tax. It was 
a debt which the United States might have 
enforced by action. The former corporation 
by the act is deemed to continue in exist- 
ence, to preserve the rights and remedies of 
creditors tmimpaired. Among these rights 
was that of the United States to enforce pay- 
ment of the tax if one was due. Its officers 
could have assessed it upon, and collected it 
of the former corporation. The assessment 
therefore was valid. By the act the reme- 
dies for enforcing the liability are preserved, 
not only as against the property of the for- 
mer corporation but are extended so as to al- 
low enforcement from the property of the 
new corporation to the same extent, as- 
though it was the debtor. By force of the 
statute then, the assessment against tiie- 
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former corporation 'beeame in law an assess- 
ment against the new, and its property could 
te properly seized and sold to satisfy the lia- 
biUty. 

My conclusion is that these questions must 
be determined adversely to the plaintiff. 

As to the third question, whether the New 
York Central Railroad declared a dividend 
in scrip within the meaning of the section re- 
ferred to, it is to be determined from certain 
undisputed facts, wMch are as follows: 
From the organization of the company tn 
1853, to the time of the adoption of the reso- 
lution hereafter to be mentioned, the com- 
pany had expended a large portion of Its 
earnings in the purchase of real estate, the 
construction of additional tracks, and for gen- 
eral additions to its property. On the 19th 
day of December, 1868, its directors passed 
the following resolutions: "Whereas, this 
company has Mtherto expended of its earn- 
ings for the purpose of constructing and 
equipping its road, and in the purdiase of 
properties with a view to the increase of its 
traffic, moneys equal in amount to eighty per 
cent of the capital stock of the company, and 
whereas, the several stockholders of the com- 
pany are entitled to evidence of such expen- 
diture, and to reimbursement of the same at 
^me convenient future period. Now, there- 
fore, resolved, that a certificate signed by 
the president and treasurer of the company 
be issued to the stockholders, severally, de- 
claring that such stockholder is entitled to 
eighty per cent of the amoimt of the capital 
stock held by him, payable ratably with the 
ether certificates issued under this resolution, 
jit the option of the company, out of its future 
earnings with dividends thereon, at the same 
rates and times as dividends shall be paid 
on the shares of the capital stock of the 
company. And that such certificate may be 
at the option of the company convertible into 
stock of the company, whenever the company 
shall be authorized to increase it« capital 
stock to an amount sufficient for such conver- 
sion. Resolved, that such certificates be de- 
livered to the stockholders at the office of 
the company in the city of New York, on the 
presentation of their several certificates of 
fitock, and that the receipt of the certificates 
provided for in these resolutions shall be en- 
dorsed on said certificates." Pursuant to 
these resolutions, certificates were issued by 
the company to its stockholders, and a copy 
of the resolutions was annexed to each certifi 
cate. The certificates are in the following 
form: "The New York Central Railroad 

Company., No. . Interest certificate 

Under a resolution of the board of directors 
of the company, passed December 19th, 1868, 
of which the above is a copy, the New York 
Central Railroad Company hereby certifies 

that , being the holder of shares 

of the capital stock of said company, is en- 
titled to dollars payable ratably with 

the other certificates issued under said reso- 
lution, at the pleasTU'e of the company, out of 
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its future earnings, with dividends thereon, 
at the same rates and times as dividends 
shall be paid upon the shares of the capital 
stock of the company. This certificate may 
be transferred on the books of the company 
on the surrender of this certificate. In wit- 
ness whereof, the said company has caused 
this certificate to be signed by its president 
and treasurer, this 19th day of December, 
1868." 

Was the action of the company declaring a 
dividend in scrip within the meaning of the 
act? It is best to dismiss at the outset any 
distinction which may be claimed to exist be- 
tween a "dividend in scrip" and a stock divi- 
dend. Abstract definitions of the words 
"scrip" and "dividend" are not profitable in 
the inquiry. The whole scheme of the portion 
of the internal revemie act in which the sec- 
tion in question is found, contemplates the 
taxation of incomes of individuals and cor- 
porations. Dividends are included as well 
known indicia of the income of corporations, 
and constitute the profits divided by them 
after paying the expenses of their business 
and operations. They are usually declared 
in money, but as they are sometimes declar- 
ed in stock and known as "scrip dividends," 
and as when so declared they represent in- 
come as profits which are apportioned to 
stockholders in stock instead of in money, 
congress intending to reach income in every 
form, subjected to tax, "dividends in scrip or 
money," The inquiiy then is, were the in- 
terest certificates as issued by the company 
a stock dividend? If they conferred on the 
respective stockholders any greater interest 
in the earnings or capital of the corporation 
than they had before receiving them, then 
they were a stock dividend, though called 
"interest certificates." If they did not, they 
were not a stock dividend. Congress did not 
intend to tax dividends in stock which were 
not so in fact, and did not seek while in 
search of income to subject to tax that which 
is not income. In other words they did not 
intend to tax as stock dividends those ms^hs, 
which in the process known as "watering 
stock" are sometimes assigned to sharehold.- 
ers of corporations as stock dividends. This 
intent is apparent from the limitation ex- 
pressed, the tax is imposed on dividends de- 
clared in scrip or money "due as part of the 
earnings, profit, income or gains of such com- 
pany." The certificates issued by the New 
York Central Railroad Company were issued 
as representing earnings and profits aceruingo 
from the operations of the company, and to 
that extent meet the requisites of a stock div- 
idend. But did they vest in its stockholders 
any greater interest in its earnings or capital 
than they had prior thereto? In my judg- 
ment they did not. By the certificates and 
resolutions the stockholders are entitled sev- 
erally to eighty per cent more of the stock 
than they had before "at the option of the 
company." In other words, each stockholder 
shall have additional stock to that amount if 
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the company shall in. its discretion and at its 
pleasure see fit to assign it to Mm. The di- 
rectors of the company reserve the right to 
decline at their volition or caprice to assign 
any additional stock. The stockholder re- 
ceives nothing by the declaration of the reso- 
lutions and certificates hut the naked assur- 
ance of a possibility which at some indefinite 
future period may result to his advantage. 
It is in no sense a vested right capable of en- 
forcement, for he never could compel the com- 
pany to ti-ansfer to him additional stock. It 
is true that the resolutions and certificates en- 
title the stockholder to a dividend to be paid 
on the 80 per cent., "at the same time and rat- 
ably with dividends on the capital stock." But 
I faU to see how this in any manner enures to 
his advantage. The earnings of the company, 
instead of being applied to dividends on his 
capital stock, are applied on that and the cer- 
tificates ratably, and to the extent that he re- 
ceives a dividend on the certificates, his div- 
idend on the capital stock is reduced. The 
stockholder derives and the company appropri- 
ates no income by the trajisaction which 
would not have been derived and appropriated 
if the certificates had never been issued. An- 
other feature of the certificates is an im- 
portant one, as marking a wide difference be- 
tween their legal effect and that of a certif- 
icate of stock. The 80 per cent is not to be 
paid out of the general assets and earnings 
of the corporation, neither are the dividends 
which are thereafter to be made. The divi- 
dends to be declared upon the certificates are 
only to be paid out of the future earnings of 
the company. Upon a dissolution of the cor- 
poration these certificate holders would re- 
ceive no part of the assets, except those ac- 
cumulated from the earnings after the cer- 
tificates were issued. An assignment of all 
dividends thereafter to arise upon stock may 
in law amount to a transfer of the stock, be- 
cause it would entitle the assignee to receive 
all the original stockholder could have obtain- 
ed of the assets of the corporation. But a 
holder of these certificates would have no such 
right and would not stand at all in the posi- 
tion of a stockholder toward the corporation 
in ease of a dissolution. It is not claimed 
that these certificates give to the holder the 
right to vote, and here again in an impor- 
tant feature these certificates fail to vest the 
holder with the rights of a stockholder. 

Tested by aU the rules by which we are to 
determine whether these certificates were cec- 
tificates of stock and as such entitle the hold- 
^ er to the rights of a stockholder in the cor- 
poration, the result is adverse to a conclusion 
in the affirmative. The tax was intended to 
be imposed upon gains and profits actually 
appropriated by the company and derived by 
the stockholder. The section which imposed 
it, authorizes the company to deduct or with- 
hold from all payments on account of any 
dividend due and payable as aforesaid, the 
tax of five per centum from the stockholder 
to whom the same is payable. Can it be seri- 



ously asserted that if the New York Central 
Railroad Company had withheld five per cent, 
of the eighty per cent, from the amount of its 
dividend next declared after it issued these 
certificates, and deducted that smn from the 
dividends due to a stockholder, the company 
would have been protected? The stockholder 
would have insisted that he had received no 
additional income by reason of the certificates, 
and it was not intended by the law to tax him 
through the corporation for that for which he 
could not be taxed personally. Or suppose 
again the assessor had attempted to compel 
the stockholder to pay a five per cent, tax 
on a sum equivalent to eighty per cent of 
his stock In the company, on the ground that 
the company had not deducted the tax from 
his dividend. Would it not be revolting to 
common sense to insist that he should pay on 
these certificates as income actually received 
by him, when he had not only received no 
income in fact, but had not received that from 
which he could enforce or derive income in the 
futiu-e by any legal remedy? If the certif- 
icates did not represent income received by 
the stockholder, they were not of the charac- 
ter which the law intended to reach, because 
the dividends subjected to the tax were only 
those from which by the act the corporation 
could deduct the five per cent imposed on 
the income of a stockholder derived by him 
in the form of a dividend. 

It is insisted on behalf of the collector that 
the resolutions and certificates were artfully 
expressed by those who originated them, with 
the design thereby to evade the payment of 
the tax in question, and that the company 
should not be permitted by artifice to escape 
payment of the tax. Whatever may have 
been the intent if the company did not de- 
clare a dividend it did not become liable to 
the tax. The tax is imposed on the act, not 
on the motive. While the stamp tax was 
in force, individuals frequently declined to 
take receipts for payments to save the cost 
of the stamps, but it has never been supposed 
that such individuals were liable for penal- 
ties. 

Entertaining these views, my conclusion is 
that the tax was erroneously assessed, and 
the defendant must pay the amount realized 
by his proceedings. Had the tax been as- 
sessed upon the "profits of such company, car- 
ried to the account of any fund or used for 
construction," it might have been enforced 
for the amount actually carried to the fund 
or used for construction since 18G2 when the 
internal revenue act was adopted. By the 
assessment made it was attempted to compel 
the plaintiff to pay a tax on income derived 
and expended by it in construction for nine 
years prior to the adoption of the law as well 
as for that derived and expended for the six 
years after such law was passed. The gross 
injustice which would result if such an assess- 
ment was contemplated by the act affords a 
strong argument against any interpretation 
that would permit it It is an elementary 
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rule that no construction will be tolerated in 
a statute wliich will allow it to operate re- 
trospectively. 

It is unnecessary to discuss tlie effect of a 
remission of a portion of the tas by tiie com- 
missioner of internal revenue. The action 
now on trial must stand or fall upon the va- 
lidity of the assessment upon which the war- 
rant of restraint was issued and collected. 
If the railroad company was indebted to the 
government for taxes because it had expended 
sums in construction on which it did not pay 
the tax, the amount so expended should have 
been ascertained from competent sources of 
information and collected by assessment for 
the amount so expended as by action. The 
remedy by action still remains, having been 
preserved, although the act imposing the tax 
has been repealed. In such an action the 
exact sum due, if any there is, can be ascer- 
tained and the amount collected. I therefore 
direct a verdict for the plaintiffs for the 
amount of $594,002.89. 

[NOTE. Pnrsaant to this direction a ver- 
dict was entered for the full amount claimed. 
This judgment was reversed by the supreme 
court, where it was carried by writ of error. 
22 Wall. (89 TJ. S.) 604. A second trial was 
then had, which resulted in a verdict and judg- 
ment in favor of the plaintiff, amounting, with 
costs, to §518,940.99. Case unreported. A writ 
of error was then sued out to the supreme court, 
where the judgment of the circuit court was af- 
firmed. 106 TJ. S. 109, 1 Sup. Ct 62.] 



NEW YORK GENT. & H. R. R. CO. (COOKE 
v.). See Case No. 3,176. 

NEW YORK CENT. & H. E. R. CO. (FRA- 
LOPF v.). See Cases Nos. 5,025 and 5,- 
026. 



Case No. 10,S04. 

NEW YORK DRY DOCK v. HICKS. 

[5 McLean, 111.] i 

Circuit Court, D. Michigan. June Term, 1850. 

Bvii>EiTCE — RECORnBD Instrumests — Certified 
Copy — ^Witnesses to Deed at Commos Law — 
Ejectment— Suit by Foreign Corporation — 
Comity— Land Taken for Debt. 

1. When an instrument is required by law to 
he recorded, a certified copy, tiie person being 
authorised so to certify, is evidence. The keep- 
er of the records is the proper person to certify. 

2. When a law declares that deeds for the 
conveyance of lands in the state shall be valid, 
when executed in any other state, conformably 
to the laws of such state, when recorded, copies, 
when duly certified, are evidence. 

3. A deed at common law did not require wit- 
nesses. 

4. An act required deeds to be recorded by 
the register of probate, but by law the records 
were transferred to the register of deeds; he 
may certify, as the records are legally in his 
custody. 

5. In an ejectment the plaintiff has a right to 
show a legal title, however, acquired fairly. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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6. A corporation may sue in a state, other 
than that which granted the charter, by comity. 

7, And on the same principles lands when 
taken in security for the payment of a debt, 
or in payment, may be held. There is nothing 
in the nature of the association which prohibits 
this. 

[Cited in American Mut. Life Ins. Co. v. 
Owen, 15 Gray, 494; Mayer v. Mayer, 30 
N. J. Eq. 411; Thompson v. Waters, 2a 
Mich. 232.] 

At law, I 

Barstow & Loekwood, for plaintiffs. 

Mr. Campbell, for defendant. 

OPINION OF THE COURT. This is a 
motion for a new trial, by the defendants' 
counsel, on the following grounds: 1. Be- 
cause the transciript of the record of the deed 
from Isaac Carrier to Lathrop A. G. Grant, 
was improperly admitted in evidence. 2. Be- 
cause the transcript of the record of the deed 
from the said Grant to William Hines, was 
improperly received in evidence, said deed 
having been recorded in the office of the reg- 
ister of probate, and said transcript being 
signed by the county register. 3. Because 
the deed from Seaman & Norton to plaintiff 
was improperly admitted in evidence. 4. Be- 
cause the plaintiff, as a foreign corporation, 
cannot hold said lands under the laws of 
Michigan. 

The first objection to the deed from Carrier 
to Grant was, that it was not entitled to be 
recorded. And if this, be sustained, it will 
follow that the transcript of the record cannot 
be received as evidence. A certified copy is 
evidence only where -the instrument is re- 
quired by law to be recorded, or where the 
law expressly malies the copy evidence. This 
deed, it is said, was executed under the act 
of 1827 (Rev. Laws Mich. p. 258). The deed 
was recorded in 1832, The 1st section of the 
act provides: "That all deeds or other con- 
veyances of any lands, tenements or heredita- 
ments lying in this territory, signed and seal- 
ed by the parties granting the same, having 
good and lawful right and authority thereun- 
to, and signed by two or more witnesses, and 
acknowledged by such grantor or grantors, or 
proved and recorded as is hereinafter provid- 
ed, shall be good and valid to pass the same 
lands," &c. But the deed in question was 
executed in the state of New York, and under 
a law which gives effect to it as such, if exe- 
cuted as deeds are required to be executed by 
the law of New York. Seeing that deeds exe- 
cuted in the territory or state of Michigan, 
are regulated by statute, it cannot be import- 
ant to inquire what constituted a valid deed 
at common law. It is known that at an early 
day in the history of England, it was not us- 
ual for the grantor to affix his signature to 
the deed, except by his seal, as but few could 
write. And especially was this the case in 
regard to witnesses. Their names, when re- 
quired, were found endorsed on the back of 
the deed or were mentioned within it. The 
7th section of the same act which requires 
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two or more witnesses to a deed, provides, 
that deeds for lauds in Micbigan made with- 
out the territory "shall be acknowledged, and 
proved, and certified according to and in con- 
formity with the laws and usages of the ter- 
ritory, state, or country, in Avbich such deeds 
or conveyances were acknowledged or proved, 
or in which they shall be acknowledged or 
proved, and all such conveyances are hereby 
declared effectual, and valid in law, to all in- 
tents and purposes, as though the same ac- 
knowledgments had been taken, or proof of 
execution made, within the territory, and in 
pursuance of the laws thereof; and such 
deeds and conveyances, so acknowledged or 
proved as aforesaid, may be admitted to be, 
and shall be recorded in the respective coun- 
ties." This places a deed executed out of the 
state or territory, according to the laws of 
the place where it was esecuted, on the same 
footing, as if esecuted within the territory, 
and conformably to its laws, and such deeds 
may be recorded. 

The objection to the authentication of the 
copy seems not to be sustainable. The law 
authorized the deed to be recorded at first by 
the register of probate, but the records kept 
by him have been transferred by law to the 
register of deeds, and they are now legally in 
his custody. Under such circumstances the 
keeper of the records may certify copies, the 
same as the register of probate might have 
certified, had he retained the custody of the 
original records. The law which makes 
copies evidence, when duly certified, is satis- 
fied by the certificate of the person who has 
the legal custody' of the records. No other in- 
dividual could certify copies. This right ap- 
pertains to him from the legal possession of 
the records. In the case of U. S. v. Perche- 
man, 7 Pet. [32 U. S.] 85, the supreme court 
saj-; "We think that, on general principles. 
a copy given by a public officer, whose duty 
it is to keep the original, ought to be received 
in evidence." 

The third objection is, that the deed from 
Seaman and Norton was improperly admit- 
ted in evidence, because the title set forth in 
said deed is inconsistent with the title sought 
to be traced to the said Seaman, and also 
because it appears by said deed that the title 
to said premises obtained through the sher- 
ifE's sale set forth therein, had been previous- 
ly conveyed to Henry H. Elliott And also 
because the plaintiff had no authority to take 
or hold the lands in controversy in this suit. 
tFnder the declaration the plaintiffs had a 
right to show a vested legal title, no matter 
how, if it was fairly acquired, or through 
whom it may have been derived. It is suffi- 
cient to show that the legal title was in Sea- 
man, and that a quit claim was executed by 
him. Whether Norton had title or not is of 
no importance. The recital in the deed shows 
no title, inconsistent with that which the 
plaintiff claims through the quit claim of Sea- 
man. It does not appear from the recitals as 
alleged, that the title had been conveyed to 



Elliott. The sheriff did not deed the land to 
Elliott— at most the recital can show nothing 
more than an equity. The objection that the 
plaintiff under its charter had no power to 
hold the land in controversy, is founded on 
the supposition, that a corporation must show 
the land was taken in its regular course of 
business, and within its corporate powers. 
Under the common law, a corporation, unless 
prohibited, may purchase and hold real es- 
tate. Aug. & A. Corp. (35; 1 Kyd, Corp. 69; 
2 Kent, Comm. 277, 281. The restriction in 
England to this is found in the statutes of 
mortmain, which have not been enacted in 
Michigan. The right to take and hold real 
estate in connection and in furtherance of 
their corporate powers, is incidental to a cor- 
poration. A bank, without any express pow- 
ers to that effect, may take and hold real es- 
tate as a banking-house, and also in furthpr 
a'nce of Its business. Ang. & A. Corp. 65, 66, 
87-92, 200; 5 Hammond [Ohio]' 205; 3 Pick. 
239. In the 1st section of the act of incor- 
poration, a right to take and hold such real 
estate as may be necessary in the transaction 
of its business, is expressly given. Having 
this power, the corporation received the land 
In the exercise of its legitimate functions, as 
this wiU be presumed in the absence of proof 
to the contrary. 3 Wend. 94; 16 Mass. 102; 
7 Serg. & R. 313; 7 Cow. 540; Virginia & 
Farmers' Bank v, Poitiaux, 3 Rand. [Va.] 136. 

It is never necessary for a bank to allege, 
when siiing on a note, that it was taken in 
the ordinary course of business. A corpora- 
tion Is never presumed to have violated its 
charter. 15 Pick. 310; New Haven Steam- 
boat & Transportation Co. v. Vanderbilt, 16 
Conn. 420; 19 Johns. 347; 11 Johns. 517. A 
note and mortgage appearing on its face to 
have been executed to the State Bank of In- 
diana, in Its corporate name, will be presum- 
ed to be taken in conformity with its char- 
ter. Sparks V. State Bank, 7 Blackf. 469. In 
[Society for Propagation of Gospel v. Town 
of Pawlet] 4 Pet [29 U. S.] 501, it is said that 
the general issue not only admits the general 
right to sue, in a corporation, but also to 
bring the action set forth in the declaration. 
And that case was brought by a foreign cor- 
poration, and the action was in ejectment. 
In the discharge of its corporate functions, a 
bank or any other corpdtation, is limited to 
the jurisdiction in which it is created, but It 
is not controverted, that a bank may sue to 
recover a debt In any other state. This is 
placed on the ground of comity, and the right 
may be exercised wherever It is not prohibit- 
ed. This doctrine was laid down fully in the 
Bank of Augusta v. Earle, 13 Pet [38 U. S.] 
519. The right of suing In another state is 
not only recognized, but also the right to 
make contracts which are clearly within its 
powers, through comity. Any state may pro- 
hibit the making of such contracts or the 
prosecution of suits, but, until this Is done, 
the comity will be presumed to exist. 

By an amendment to the original charter 
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dated 29tli of April, 1829, tlie New York Dry 
Dock Company was authorized, at such time 
and in such manner as the board of directors 
may deem expedient to establish an office of 
discount and deposit in any part of the city 
of New York, and it was required to keep 
open for the transaction of business a bank- 
ing-house in the Eleventh ward of the city of 
New York. Now in the exercise of this pow- 
er a debt is incurred by a citizen of Michi- 
gan, and he executes a deed for land in that 
state in payment of the debt, or to secure the 
payment We suppose that the contract 
would be a valid one, and the corporation 
could hold the land for the purposes for 
which it was conveyed. The function of bank- 
ing could not be exercised in Michigan; but 
through comity bills o"f exchange may be sold 
by the bank in that state, and suits may be 
brought by the bank to recover on such con- 
tracts. And no principle of law is perceived 
against the validity of a deed for land given 
to the plaintife, lying in the state of Michi- 
gan, whether it be conveyed to secure the pay- 
ment of a debt or in satisfaction of it For- 
eigners, in some of the states, may hold lands, 
but they do not descend to their heirs unless 
by statutory provision. But they stand in a 
different relation from citizens of the United 
States. Each citizen of a state may claim, 
under the constitution, "all privileges and im- 
munities of citizens in the several states." A 
corporation aggregate is constituted of citi- 
zens who, for the purposes of their charter, 
are authorized to act in the name they have 
assumed, having the rights generally which 
may be exercised by an individual. Their 
functions as a corporation are limited to the 
business in which they are engaged, and to 
the jurisdiction under which they are organ- 
ized. Still, representing the rights of citi- 
zens, there is nothing in their organization 
which should deprive them of the comity of 
collecting their debts by suits in other states, 
and of holding property therein received as 
security for their debts, or in payment of 
them. The holding of real estate in other 
states, in their corporate name, is no more 
the exercise- of their corporate functions, than 
in bringing a suit in their corporate name, 
which is now a right not controverted. The 
states may deny this comity, but until it shall 
be denied, it is presumed to exist- 
The motion for a new trial is overruled. 
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(Case No. 10,205) NEW YOEIC 
Case Wo. 10,205. 

NEW YORK HARBOR TUGBOAT CO. v. 

The WYOMING. 

[2 N. J. Law J. 278.] 

District Court, D. New Jersey. July 22, 1879, 

IklABiTiMB Liens— SoBSTiTOTiosr op Ose Vessel 

FOR Akothek— Libel for Services 

AS FOR Salvage. 

A steamboat making regular daily trips on 

tide waters having become disabled, her owners 

arranged with the owners of another boat that 

the latter should make one trip in the place of 

the former for a certain sum. The trip was 

made, but was not paid for. A libel in rem 

filed against the former boat as for services m 

the nature of salvage was dismissed with costs. 

Libel in rem. 

NIXON, District Judge. The libel sets 
forth the following case: The steamboat 
Wyoming was a passenger and freight boat 
running between New Brunswick and New 
York, through tide waters, making daily 
trips, Sundays excepted, on regular time, 
leaving New Brunswick in the morning and 
New York in the afternoon on her return trip. 
On the 17th of December, 1878, the Wyoming 
b^ng at the city of New York, became dis- 
abled, her steam chimney needing repairs, so 
that she was not able to make her return 
trip on that day. Her owner, in company 
with the eaptahi, arranged with the tow boat 
Seth Low, a large side wheel steamer belong- 
ing to the libellant corporation, to take her 
place, and make a trip to and from New 
Brunswick, carrying freight and passengeis 
each way, for the price of ninety dollars. 
The service was duly performed by liie Seth 
Low, but was never paid for, and the libd- 
lants claim that they had a lien upon the 
Wyoming and have now a lien upon the rem- 
nants and surplus in the registry of the court 
for the amount. due thereon, on the ground 
that the service was maritime and in the 
natm*e of salvage, and was rendered to the 
Wyoming in distress, to save her from loss 
and damage by enabling her to fulfil her con- 
tracts for the carriage of passengers and 
freights. X am quite clear that such a suit 
cannot be maintained. The transaction has 
none of the characteristics of a salvage serv- 
ice, as stated hy the libellant; nor am I able 
to understand upon what principle a libel can 
be claimed to exist against the Wyoming for 
the sum of money that her owner agreed to 
pay for the use of the libellant's vessel. 
That she took the place of lihe Wyoming in 
running to New Brunswick and back, under 
a special contract determining the amount of 
compensation to be paid, does not give any 
more lien upon the Wyoming than upon any 
other property which her owner happened 
to have at the time. The proceedings seem to 
have been founded upon the idea that the 
law compelled the Wyoming to make her trip 
on that day, and that she woiild be involved 
in claims for damages if for any reason she 
failed to do so. But a general notice or ad- 
vertisement that a vessel will make daily 
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trips from one port to another does not com- 
pel the owner to respond in damages, if, from 
accident or other cause, she fails to perform 
a trip. It might be different if tickets were 
sold or merchandise received for a particular 
day, and special loss could he shown, arising 
from the failure of the boat to go upon that 
day. But nothing of that sort is alleged or 
proved in the present ease. 

The lihellants have their remedy in the 
courts of the common law upon the contract 
with the owner, and the libel must be dis- 
missed, with costs. 



Case "No. 10,S06. 

In re NEW YORK KEROSENE OIL CO. 

[The case reported under above title in 3 N. 
B. R. 125 (Quarto, 31), is the same as Case No. 
7,726.] 



Case I3"o. 10,S07. 

NEW YORK LIFE INS. & TRUST CO. v. 
COWPERTHWAITE et al. 



[Belts' Scr. Bk. 31.] 
District Court, S. D. New York. 



1841. 



Negotiable Instrdiients — Collateral Secokity 
— Principal and Sureties, 
[Where, at the time of making a loan, the bor- 
rower passes to the lender, along with his own 
note, certain notes made by third parties, and 
payable to the borrower, these latter notes, even 
if intended merely as collateral security, must 
be regarded as valid and operativepaper against 
the makers, although, as between them and the 
borrower, there was no consideration; and they 
cannot protect themselves as sureties unless 
they have, by positive notice, brought home to 
the lender the fact that the paper was only to 
he used as security, and that there was no con- 
sideration for it.] 

This was an action on a promissory note 
for §5,000, made by the defendants to the or- 
der of Warren Kimball, and endorsed by 
him to the plaintiffs [H. Cowperthwaite and 
George W. Lord]. The defence set up was, 
that the defendants were sureties only, and 
as such were, under the circumstances of 
the case, exempt from payment. 

The following are the circumstances of the 
case as they appeared in evidence: In Janu- 
ary, 1837, Warren Kimball negotiated with 
the plaintiffs for a loan of ?10,000 on his 
own notes, endorsed by Bailey, Keeler & 
Remsen, and when getting the money, or im- 
mediately after, Kimball also gave the plain- 
tiffs two notes made by the defendants, as 
collateral security to his own notes, one of 
which notes, or rather a renewal of it, was 
the note now in suit. When Kimball's notes 
became due, he paid a part of them, and got 
a renewal for the remainder, and also got 
the defendants' notes renewed. When Kim- 
ball's notes became due a second time, he 
again got a renewal of them, and also got a 
renewal of the defendants' notes for their 
full original amount, although he had paid 
part of the debt for which these notes were 
collateral security. When Kimball's notes 



became due a thu'd time, he again got a re- 
newal of them, but the plaintiffs did not 
again ask him to renew the notes of the de- 
fendants, but held them over, after they fell 
due, without giving the defendant any no- 
tice until after Kimball had suspended pay- 
ment. 

For the defence it was contended, that 
from the circumstances of the case, the plain- 
tiffs must have known, or inferred, that Kim- 
ball had given the defendants no considera- 
tion for the notes, and that the plaintiffs had 
made the loan on Kimball's own notes only, 
and took the defendants' notes as collateral 
security- And that had the plaintiffs, before 
they gave the last renewal to Kimball, in- 
formed the defendants of it, or demanded 
payment of their notes, the defendants could 
have sued Kimball and recovered the amount 
of their accommodation to him, as he was 
then in solvent circumstances. But instead 
of doing so, the plaintiffs had given him an 
extension of time, without the consent or 
knowledge of defendants, and by doing so 
they had exonerated the defendants from 
their liability as sureties. 

For the plaintiffs it was contended, that 
the defendants could not exempt themselves 
on the ground of being sureties, unless they 
could prove that they had given notice of it 
to the plaintiffs. 

Mr. Eetts, for plaintiffs. 

Mr. Ketchum, for defendants. 

BETTS, District Judge (charging jury). In 
a commercial community like ours, it is al- 
ways important that questions arising in re- 
lation to commercial paper, should be set- 
tled on such clear, definite and distinct prin- 
ciples, that they may be a guide for practical 
men in their business affairs. In the pres- 
ent case, the defence set up is, that the par- 
ties executed these papers merely as securi- 
ties, and are to be considered but as sure- 
ties, and that as the plaintiffs did not pro- 
ceed with that due diligence on the original 
debt which the law demands, they have lost 
their claim on the defendants. 

The question thence arises, are the defend- 
ants to be held but as sureties? As respects 
Kimball, they are sureties, as between Kim- 
ball and the defendants no consideration was 
given for this note. But as regards the 
plaintiffs, they are either sureties or princi- 
pals, and this proposition presents the ques- 
tion which you are now to consider. Mr. 
Kimball was the only witness in the case, 
and on his evidence there may be a doubt 
whether he dealt with the company, to have 
hisownnotes discounted, and that afterwards 
he should leave with them the notes of Cow- 
perthwaite & Lord, as collaterals, or that he 
dealt with the company, on the understand- 
ing that they lent him the money on the 
notes of both parties. If it was on both 
notes, then Kimball's own notes were no 
more discounted than the notes of defend- 
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ants. It was in that case a loan on hotli the i 
notes together, and either parts could with 
equal propriety he called principals or collat- 
erals. And if the money was thus advanced 
on their notes, the holders of them could en- 
force payment on them. If when the money 
was advanced, it was understood that it 
was alike on the notes of Bailey, Keeler & 
Remsen and Cowperthwaite & liord, then it 
was an original undertaking on the part of 
the defendants, and they are hound for the 
debt . 

There is some little uncertainty upon the 
proofs as to the real character of the transac- 
tion. It appears at one time that Kimball 
was to have the discount on his own notes, 
and that he gave these notes as collateral 
security. But a further examination gave 
ground for belief that he received his loan 
on the foundation of both papers. If you 
find that it was a loan on both notes united- 
ly, then there is no question as to the nature 
of the security. It was an original under- 
taking. But if you find that it was a collat- 
eral security, then applies the question of 
law, axe the defendants entitled to claim to 
themselves the privileges and immunities of 
sureties only? I think the rule of law set- 
tles that question, for although, as between 
Kimball and Cowperthwaite & liOrd, they are 
but sureties, they cannot protect themselves, 
on that ground, against other persons who 
take the paper, unless they can bring home 
to such holder positive notice that they were 
only sureties in the transaction. If several 
persons sign a note as obligors, all but one, 
as between themselves, may be but sureties. 
Yet, if there is a loan given on the whole 
note, no claim to exemption as sureties can 
be maintained, unless they notify the par- 
ties taking the paper that they were but 
sureties. And they must establish their right 
to exemption as sureties, by proving positive 
notice to the parties holding the paper. This 
relieves the question from all speculation or 
implication as to what the plaintifEs might 
have reasonably inferred, or understood re- 
specting the origin and consideration of the 
note in question. It must be regarded as a 
valid operative paper against the defend- 
ants, at the time it was passed to the plain- 
tiffs, inasmuch as no direct and positive no- 
tice was given them that it was intended 
only as security by the defendants and was 
given without consideration to them. Tou 
will therefore say, was the loan originally 
made on the paper of Kimball, and not on 
the paper of Cowperthwaite & Lord? If you 
find that this paper was received as collat- 
eral security, you must still find for the 
plaintiffs, on the ground that they had no di- 
rect notice that the parties were sureties on- 
ly. If the court is under any error as to 
this point of law, it will be corrected on a 
review of the case, when moved by the de- 
fendants. 

The iury found a verdict for the plaintiffs for 
§6,011, and 6 cents costs; and they further found 



that the loan was made upon Warren Kimball s 
note, with Cowperthwaite & I^ord's notes as col- 
lateral securities. 
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Case No. 10,208. 

In re NEW YORK MAEL STEAMSBXP CO. 

[TBlatchf. 178; 1 3 N. B. R. 627 (Quarto, 155); 
3 N. B. R. 756 (Quarto, 185).] 

Circuit Court, S. D. New York. March 19, 
1870. 

Involuktart Bankruptcy — Allowauce of Coun- 
seij Fee to Creditor. 

Where, as the result of proceedings in invol- 
untary bankruptcy, a large amount of property 
was in the hands of the assignee subject to 
distribution to creditors, this court allowed to 
the petitioning creditor who instituted the pro- 
ceediiigs, to be paid out -of the fund in the hands 
of tiie assignee, a reasonable sum for tlie ex- 
pense incurred by him in employing counsel to 
conduct such proceedings to an adjudication. 

[Cited in Re Mead, Case No. 9.364; Re Cook, 
17 Fed. 330.] 

|Tn bankruptcy.] 

James Emott, for the application. 

WOODRUFF, Circuit Judge. The petition 
of the National Bank of the Commonwealth 
in this proceeding having been presented to 
the district court of this district, and the dis- 
trict judge, as a stockholder in the said bank, 
being concerned in interest, the proceeding 
has been certified to this court, pursuant to 
section 11 of the act of May 8, 1792 (1 Stat. 
278, 279). 

This petitioner was the petitioning creditor 
upon whose application the above-named 
debtor was decreed bankrupt. In the pro- 
ceeding, the property of the debtor was pro- 
tected for the benefit of creditors, an adjudi- 
cation declaring the debtor bankrupt was 
had, an assignee was appointed, and a large 
amount of property came to, and is now in 
the hands of, such assignee, subject to dis- 
tribution to creditors. For the institution and 
conduct of tiiose proceedings the petitioning 
creditor was obliged to and did employ coun- 
sel, and incur the expense of such employ- 
ment, and the amount of such expense is 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
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shown to have been reasonable. Sucb peti- 
tioning creditor now aslis, in substance, that, 
in making distribution of the fund in the 
hands of the assignee, this expense, incurred 
for the common benefit, shall be charged on 
the fund, so that, practically, the creditors 
who come in to share the benefit of the de- 
cree in bankruptcy, and the fruits thereof, 
may share also in the said expense of procur- 
ing them. 

The mere statement of the application 
shows the eminent justice and equity of the 
relief sought. No reason . can possibly be 
suggested why this petitioning creditor 
should pay these expenses without chance of 
reimbursement, and thereby, to this extent, 
lose, for the gi-eater advantage of the other 
-creditors, the benefit of the proceeding. In- 
dependently of any adjudications already had 
upon the subject, I should say that the prin- 
ciples governing a court of equity in dealing 
with a fund brought within its jurisdiction 
for the purpose of distribution, or in lending 
its advisory aid for the pmrpose of guiding 
or controlling the administration of such a 
fund, sanction the allowance of (this expense; 
£Lu6 yet there, as truly as in proceedings in 
bankruptcy, the ordinary fee bill providing 
for taxable costs does not provide for it. 

I concur In the conclusion of several of the 
-district judges who have passed upon the 
-question; and the sanction of those decisions 
by Chief Justice Chase renders extended dis- 
cussion mmecessary. In re Williams [Case 
No. 17,701]; Ex parte JafEray [Id. 7,170]; 
In re Schwab [Id. 12,498]; Ex parte PKtt 
[Id. 11,228]; In re Mitteldorfer [Id. 9,675]. 
'Such allowances should be guarded by the 
most cautious regard for the rights and in- 
terests of the creditors at large, lest, under 
the form of necessary expenses, undue lib- 
erality to counsel should be sanctioned, in re- 
duction of the fund; and, if there was any 
suggestion, in this case, that the charge was 
•in any degree unreasonable, I should deem it 
proper, by a reference or otherwise, to cause 
further enquiry to be made. 

Let an order be entered directing the al- 
lowance, to the petitioning creditor, of the 
•expense of counsel, as prayed for, being the 
expense in conducting the proceedings to an 
adjudication. 

[See Cases Nos. 10,209-10,212.] 



Case Wo. 10,S09. 

In re NEW YORK MAIL STEAMSHIP CO. 

[2 N. B. R. 74 (Quarto, 26).] i 

District Court, S. D. New York. Aug. 12, 
1868. 

Bankrdptct — Removal op Assigsee. 

In bankruptcy. 

BLATOHFORD, District Judge. Upon the 
application made in this matter for the re- 

1 [Reprinted by permission.] 



moval of Robert J. Hubbard, one of the as- 
signees of the bankrupts, I have come to the 
conclusion, on an examination of the peti- 
tion, answer and affidavits, that the case is 
a proper one for the granting of an order 
under section 18 of the act, according to form 
No. 42, calling a meeting of the creditors of 
"bhe bankrupt, to consider the question of the 
removal of JMr, Hubbard. If at such meeting 
the greater part in value and in number of 
the creditors who shall have proved their 
debts, shall vote in favor of Mr. Hubbard, the 
court will not consent to his removal. If the 
vote at such meeting shall be in favor of his 
removal, a successor will be elected at the 
same meetiag. 

[NOTE. The case was subsequently heard 
upon the question of allowauL-e of counsel fees. 
Case No. 10,210. Counsel for the company be- 
fore its bankruptcy claimed lien on papers in 
thedr hands for fees. Id. 10,211. This last 
claim, together with others, was referred to 
register to examine proofs. Id. 10,212. The 
case is finally reported as heard upon the matter 
of allowances for fees paid by petitioning cred- 
itor. This matter was heard by the circuit 
court upon certificate of interest in the subject- 
matter by the district judge. Id. 10,208.] 



Case Wo. 10,S10. 

In re NEW YORK MAIL STEAMSHIP CO. 

[2 N. B. R. 423 (Quarto. 137) ; 1 Chi. Leg. News, 
210.] 1 

Circuit Court, S. D. New York. Feb. 27, 1869. 

Bankbuptoy— CoussEL Fees— Services by Sale 

OF ASSIGXEE. 

1. No charges for professional services of 
counsel to assignnees will in general be allowed, 
where the services were rendered prior to the 
appointment of the assignees. 

2, Where two assignees were jointly appoint- 
.ed, a charge for professional services by the son 

of one of them disallowed, as tending to abuses. 
[Cited in Re Nounnan, 7 N. B. R. 22.] 

In bankruptcy. 

[This case is reported as first heard upon 
the question of removal of one of the as- 
signees. Case No. 10,209.] 

BLATOHFORD, District Judge. The bill 
of James Emott is allowed at two thousand 
five hundred and fifty dollars, all the items 
being allowed except the counsel fee, in pro- 
ceedings to obtain adjudication of bankrupt- 
cy, and coimsel fee in suit to restrain forfeit- 
ure of lease of pier, both of those items being 
for services prior to the election of assignees. 
The bill of Andrew Hennion, Jr., is wholly 
disallowed. Converse & Lyman are enti- 
tled to the amount of a bill of costs to be 
taxed to the petitioning creditors, as success- 
ful parties lq the proceedings to put the com- 
pany into bankruptcy. This bill would in- 
clude the seventy-two dollars and seventy- 
five cents disbursements named by them, and 
twenty dollars solicitor's fee, and such other 



1 [Reprinted from 2 N. B. R. 423 (Quarto, 
1S7) by permission. 1 Chi. Leg. News, 210, 
contains only a partial report.] 
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items as are tisable under ihe regular equity 
fee bill, tLe bankruptcy act, and the general 
orders. The two hundred dollars counsel 
fee charged by them is disallowed. The 
eighty-nine dollars charged by them in the 
suit in the common pleas is disallowed. John 
McDonald's biR is allowed at two thousand 
two hundred and eighteen dollars and fifteen 
cents. The general principle adopted is, that 
no charges for professional services of coun- 
sel can be allowed against the assets in the 
hands of the assignees, for payment in full, 
and as expenses of the assignees in the ad- 
ministration of their trust, which were ren- 
dered prior to the appointment of the as- 
signees. Perhaps, under special circumstan- 
ces, services might be included which were 
rendered as far back as the adjudication of 
bankruptcy; but the general principle before 
referred to, covers, I believe, all the items 
disallowed in the bills of Mr. Emott and of 
Converse & Lyman. The bill of Mr. Hennion, 
one thousand and sixty-five dollars, is disal- 
lowed, because, on the testimony, he cannot 
be regarded as having acted as counsel or 
attorney for the assignees. Besides, in a case 
like this, where there are two assignees, who 
unite in the employment of counsel as com- 
petent as Mr. Emott and Mr. McDonald, and 
no necessity is shown for the services of a 
son of one of the assignees, on behalf of the 
estate, he must be regarded as acting on be- 
half of his father as an individual. If one as- 
signee could charge the estate in this way for 
the benefit of one person, the other might 
do the same for another person, and great 
abuses might creep in. 

[NOTE. The case was subsequently heard 
upon claim of counsel for company, before its 
bankruptcy, to have a lien upon certain papers 
in their hands for fees due them. Case No. 

10.211. This claim, together with others, was 
referred to the register to esiamine proofs. Id. 

10.212. The case is finally reported as heard 
upon the matter of allowance to petitioning cred- 
itor for counsel fees. Id. 10,208.] 



Case ]Sro. 10,S11. 

In re NEW YORK MAIL STEAMSHIP CO. 

[2 N. B. R. 554 (Quarto, 170).] i 

District Court, S. D. New York. May 3, 1869. 

Bankedptcv — Counsel Fees Priou to Adjudica- 
.Tios— Probable Debt— Referee. 

X Where attorneys, among other charges 
against the assignees, claimed payment of fees 
out of the general fund for professional services 
rendered in opposing petitions to have a corpo- 
ration adjudged an involuntary bankrupt, held, 
that the services were not rendered to the as- 
signee, hut to the bankrupt, prior to the adjudi- 
cation, and the claim was a debt provable in 
bankruptcy. 
[Cited in Re Hennocksburgh, Case No. 6,- 
367; Re Jaycos, Id. 7,239; Re Ward, 12 
Fed. 327.] 
[Cited in Re Nounnan, 7 N. B. R. 22.] 

2. Referee appointed and ordered to take tes- 
timony and report on other claims for services. 

1 [Reprinted by permission.] 



(Case No. 10,211) NEW YORK 

[This case is first reported as heard upon 
the question of removal of one of the, as- 
signees. Case No. 10,2p9. It was then heard 
upon thg matter of allowance of fees to coun- 
sel for assignees. Id. 10,210.] 

Brown, Hall & Vanderpoel, and Isaiah T. 
Williams, of New York City, were attorneys 
for the New York Mail Steamship Co. prior 
to its adjudication in bankruptcy. A difEer- 
ent attorney was employed by the assignees 
in bankruptcy. Brown, Hall & Vanderpoel, 
and I. T. Williams claimed that the services 
rendered by them were a lien on the papers 
in their hands in the various suits pending at 
the time of adjudication, in which the com- 
pany was a party. And it is further claim- 
ed by Brown, Hall & Vanderpoel, that the 
services rendered by them for New York Mail 
Steamship Co., in opposing the various peti- 
tions filed for the purpose of obtaming an 
adjudication against the company should be 
paid in full. 

BLATCHFORD, District Judge. On -the 
petition in this matter by the assignees for 
the "delivery of papers by attorneys, I have 
examined the afiidavits and other papers sub- 
mitted to me, but it is impossible for me, on 
them, to come to any satisfactory conclusion 
as to some of the questions involved. As to 
the claim for services rendered to the bank- 
rupts in opposing the petitions to have them 
declared involuntary bankrupts, those serv- 
ices were rendered prior to the adjudication 
of bankruptcy, and, therefore, under section 
nineteen, the debt for them is one provable in 
bankruptcy, and the services were not ren- 
dered to the assignees. As there is no lien 
on any papers in respect of such services, the 
debt from them cannot be paid as a preferred 
debt 

As to the other matters involved, an order 
will be entered referring to John Sedgwick, 
Esquire, as a referee to take testimony as to 
the matters involved in the petitions, aflSda- 
Tits, and bills for professional services here- 
in, and report such testimony, with his opin- 
ion on the following points, in each one of the 
two cases: First. As to what suits ought to 
be proceeded with by the assignees, either in 
prosecution or defence. Second. As to wheth- 
er any and what papers in such suits are in 
the possession of the attorneys, which are 
necessary to the assignees in prosecuting or 
defending the suits which ought to be pro- 
ceeded with by the assignees either in prose- 
cution or defence. Third. As to whether any 
and what papers in such suits are in the pos- 
session of the attorneys, which are necessary 
to the assignees in prosecuting or defending 
the suits which ought to be proceeded with. 
Fourth. As to the amounts which are due, 
and unpaid, to such attorneys severally, in re- 
spect of professional services rendered by 
them, in and about the several suits which 
ought to be proceeded with, which are a lien 
on such papers, and which ought to be paid 
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to such attorneys on tlie delivery by them of 
such papers to the assignees. 

[NOTE. At a subsequent date this claim, 
with others, was referred to the register to ex- 
amine proofs. Case No. 10,212. The case was 
finally heard upon the matter of allowance of 
counsel fees to petitixfuing creditor. Id. 10,208.] 



Case K"o. 10,21S. 

In re NEW YORK MAIL STEAMSHIP CO. 

[3 N. B. B. 280 (Quarto, 73).] i 

District Court, S. D. New York. 1869. 

BANKKUPTor— Claim for Counsel Fee — Div- 
idend. 

1. Dividend was ordered on claims of certain 
lawyers for alleged professional services render- 
ed bankrupt. Mdd, reference ordered to regis- 
ter to examine into the proof of such debts, and 
the register and assignee restrained from fur- 
ther proceedings until further order of the court. 

2, Motion to vacate an order for a dividend 
may be made on proper papers and notice. 

In bankruptcy. 

[This case is first reported as heard upon 
the Question of removal of one of thfe as- 
signees. Case No. 10,209. It was then heard 
upon the matter of allowance of counsel fees. 
Id. 10,210. Counsel for the bankrupt claim- 
ed a lien on papers. Id. 10,211.] 

BLATCHFORD, District Judge. In this 
case, an order must be entered in the usual 
form, referring it to the register in charge 
of the case to examine into the three proofs of 
debt filed by Horatio P. Allen, Mai-sball B. 
White, and others, and Brown, Hall & Van- 
derpoel, with a view to determine their va- 
lidity and proper amount. It is impossible 
for me to determine, on the paper before me, 
whether the declaration of the dividend or- 
dered at the second meeting of creditors, 
ought or ought not to be set aside, but the 
case is a proper one to restrain the register 
and the assignee from taking any fm-ther 
steps towards making or paying such divi- 
dends, until the further order of the court, 
with a view to give an opportunity to any 
person interested to apply to the court, on 
proper papers and proper notice, to vacate the 
order for the dividend. 

[The case was finally heard upon the claim 
of petitioning creditor for allowance for counsel 
fees. Case No. 10,208.] 



Case Isfo. 10,313. 

NEW YORK MAIL STEAMSHIP CO. v. The 

BALTIC. 

[5 Int. Rev. Rec 3.] 

District Court, S. D. New York. 1867. 

Wharfage — Libel in Rem — Local Law. 

In admiralty. 

J. T. Williams, for libelants. 
Mann & Parsons, for respondents. 

1 [Reprinted by permission.] 



The following is the substance of the opin- 
ion of SHIPMAN, District Judge: "This is 
a suit, in rem, against the steamship Baltic 
to enforce a claim for wharfage. The libel- 
ants allege that they are lessees of a dock 
in the city of New York, and that the Bal- 
tic occupied a berth thereat, at various times 
named, in pursuance of an agreement be- 
tween her owners and h&c libelants. The 
particulars of the agreement are not set out, 
and the court is not informed whether or 
not there was a fixed rate of compensation 
agreed upon between the parties. If the rate 
of wharfage was specified in the agreement, 
that would end the case, even if she was a 
foreign ship, for no lien would attach, and 
of course no proceeding in rem can be main- 
tained. Ex parte Lewis [Case No. 8,310]." 

judge SHIPMAN then says that the ves- 
sel being owned and registered in this port, 
wharfage, even granting that it is a lien up- 
on the ship on the same ground as other nec- 
essaries, does not apply to this vessel. As to 
the claim that a lien is given by the local 
laws of this state, that is conceded; but that 
this lien can and ought to be enforced by 
this court is denied. After stating that the 
old rule, which he quotes, giving power to 
this court to enforce such a lien had been 
abrogated, and a new rule adopted. Judge 
SHIPMAN says: "The object of this altera- 
tion was to take away the power to enforce 
liens in rem, created by the local law, and 
resting upon that alone. The St. Lawrence, 
1 Black [66 U, S.] 522. The libel should 
therefore be dismissed with costs. Let a de- 
cree be entered accordingly." 



NEW YORK MUT. INS. CO. (HERNANDEZ 
v.). See Case No. 6,414. 

NEW YORK, N. H. & H. R. CO. (UNITED 
STATES vO. See Case No. 15,874. 



Case Ho. 10,S14. 

NEW YORK RECTIFYING CO. v. UNITED 
STATES. 

[14 Blatchf. 549.] i 

Circuit Court, S. D. New York. June 27, 1878. 

Ixtoxioatimg Liquors — "Wholesale Dealers. " 

Under section 3319 of the Revised Statutes, if 
a rectifier purchases from an authorized distil- 
ler, who is not an authorized rectifier or an au- 
tliorized wholesale liquor dealer, distilled spir- 
its, in quantities greater than 20 gallons, which 
were not produced by such authorized distiller, 
such purchaser is liable to the penalty imposed 
by said section 3319. 

[In error to the district court of the United 
States for the Southern district of New 
York.] 

Thomas Harland, for plaintiff in error, 
Stewart L. Woodford, Dist Atty., for de- 
fendants in error. 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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T^'AITE, Circuit Justice. Section 3319 of 
the Revised Statutes is as follows: "It siiall 
not be lawful for any rectifier of distilled 
spirits, or wholesale or retail liquor dealer, 
to purchase or receive any distilled spirits, in 
quantities greater than twenty gallons, from 
any person other than an authorized rectifier 
■of distilled' spirits, distiller, or wholesale liq- 
uor dealer. Every person who violates this 
section shall forfeit and pay one thousand 
dollars: provided," &c. The plaintiff in er- 
ror, a rectifier of distilled spirits, contracted 
with Fleischman & Co., authorized distillers, 
for twenty-five barrels of highwines, to be 
delivered August 14th, 1873. On the day 
named Fleischman & Co. delivered fifiteen 
barrels of their own manufacture, and an- 
nounced their inability to deliver more. The 
full number being insisted upon, Fleischman 
& Co. delivered, and the plaintiff in error re- 
ceived, under the contract, the remaining ten 
barrels, stamped and marlced in a manner to 
indicate that they had been made by some 
distiller other than Fleischman & Co. 
Fleischman & Co. were not authorized recti- 
fiers, or authorized wholesale or retail liquor 
dealers. Upon this state of facts the district 
court properly gave judgment against the 
plaintiff in error, for the penalty imposed by 
the section just quoted. A distiller is only 
authorized, hj virtue of his occupation as a 
distiller, to sell spirits of his own production. 
Every person who sells spirits, except as a 
distiller properly may, is a wholesale or re- 
tail liquor dealer, according to the quantity 
he sells. Rev. St. § 32M, par. 4. Fleischman 
& Co., in their sale and delivery of the ten 
barrels, acted as wholesale dealers and not 
as distillers. Not being authorized whole- 
sale dealers, the plaintiff in error, a rectifier, 
was prohibited by the statute from receiving 
this delivery from them. Judgment affirmed. 



Case ^"0. 10,215. 

NEW YORK RUBBER CO. v. CHASKBL. 



[9 O. G-. 923.] 
Circuit Court, S. D. New York. 



1876. 



Patents — ^Inf»isgemest — Slight Diefekence in 
Results. 
Where the defendant in an action for in- 
fringement uses substantially the same devices 
as plaintiff, and produces the same result and 
certain other results differing from those pro- 
duced by plaintiff, it will still be considered that 
the patent of plaintiff has been infringed, and 
that defendant appropriates the invention of 
complainant. 

[This was a bill in equity by the New York 
Rubber Company against James Chaskel, im- 
pleaded with Hemy Besels.] 

B. F. Lee, for complainant. 
S. Hirseh, for defendant 

JOHNSONj Chreuit Judge. The answer of 
the defendant, Chaskel, makes an issue upon 
the novelty of the invention for which the 
patent owned by the complainant was grant- 



ed; but as no evidence was given in support 
of the allegation of the defendant in this 
respecti the presumption arising from the 
patent itself is sufficient to determine the 
question in favor of the complainant. The 
defendant's answer sets up that the articles 
claimed by the complainant to work an in- 
fringement of its patent were made under 
a patent granted to Chaskel by the United 
States, bemg patent No. 153,155, dated July 
21, 1874. Assuming this to be so., and that 
the fact of the patent creates the usual pre- 
sumption of validity and consequenUy of pat- 
entable distinction between the claims of the 
defendant's patent and that secured by the 
complainant It still remains to be considered 
whether this presumption is not overthrown 
by a comparison of the article made and sold 
by the defendant with the patent owned by 
the complainant The claims in this patent 
are two: The first for the combination of a 
hollow elastic toy, of rubber or the like, with 
a reed or other speaking device, so that by 
compressing the toy the reed or other device 
is made to speak; and, second, for joining the 
two parts by a groove In the frame of the 
reed, around which the rubber will close 
tightly by its elasticity when the reed-frame 
is inserted through a small hole cut out of 
the rubber. In the body of the specification 
a whistie Is mentioned as one of tlie forms of 
the speaking contrivance contemplated by the 
inventor. The defendant's noanufacture is 
the exact thing there described and some- 
thing more. He uses a whistie sounded by 
compressing an elastic rubber ball, which is 
attached to the whistie by its contraction 
around and into a groove cut around the 
frame of the whistle. He prolongs the frame 
of the whistie so that it also serves as a 
handle to the toy, and he adds to it a whistle 
at the further end of the handle to be blown 
in the usual fashion. Whatever may be 
thought of the patentable quality of these 
additions, there can be no mistake in the prop- 
osition that the defendant's toy or manu- 
facture appropriates both points of the com- 
plainant's patent. A whistie with a frame 
prolonged into a handle does not cease to be 
a whistie; nor does adding still another 
whistie at the end of the handle cure the vio- 
lation of the complainant's patent in the 
employment of the first whistie in the method 
and for the purpose specified in and cov^ed 
by the patent of the complainant The com- 
plainant is therefore entitied to a decree in 
its favor In the usual form for a perpetual 
injunction and for an account, and the master 
must also Inquire and report as to any dam- 
ages occasioned by the breach by the defend- 
ant Chaskel, of the preliminary injunction 
issued in this cause, and as to the proper fine, 
if any, to be imposed therefor. 



3SfEW YORK SAVINGS BANK v. . STUY- 
VESANT BANK. See Case No. 12,919. 

NEW YORK STATE BANK v. TOWN- 
SEND. See Case No. 9,381. 



KEW YORK (Case Ko. 10,216) 
Case ]Sro. 10,216. 

NEW YORK STATE MARINE INS. CO. v. 

PROTECTION INS. CO. 

[1 Story, 458; 1 4 Law Rep. 233.] 

Circuit Court, D. Massachusetts. May Term, 
1841. 

Marine Insurance— Defexce by REisstJHERs— 
Recovery— Costs and Esfexses. 

1. Reinsurers may make the same defence, 
and take the same objections, as the original 
insurers might in a suit upon the first policy. 

[Cited in Eastern R, 'Cd. v. Relief Ins. Co., 
98 Mass. 424; Eagle Ins. Co. v. Lafayette 
Ins. Co., 9 Ind. 447.] 

2. The party reassured is entitled to recover a 
full indemnity for the entire loss sustained by 
him, and also for the costs and expenses, which 
he has reasonably and necessarily incurred in 
order to protect himself, and to entitle him to a 
recovery over against the reinsurers. Especial- 
ly is this true, in a case where the reinsurers 
have notice, that a suit has been commenced, 
and that they will be looked to for the costs 
and expenses, and maie no objection. 

[Cited in Dubois v. Hermance, 56 N. Y. 675; 
Hoppaugh V. McGrath, 53 N. J. Law, 81, 21 
Atl. 106.J 

3. But the costs and expenses must be in- 
curred in good faith, and not wantonly and un- 
necessarily in a plain case of loss, where there 
is no reasonable ground of defence. 

[Cited in Gantt v. American Cent. Ins. Co., 68 
Mo. 531.] 

4. Quaere, whether notice to the reinsurers, of 
the commencement of a suit against the first in- 
surers, is indispensable, 

[Cited in Cashan v. Northwestern Nat. Ins. 
Co., Case No. 2,499.] 

Assumpsit on a policy of reinsurance by 
the defendants for the plaintiffs, "lost or not 
lost, four thousand dollars on the brig Eve- 
lina, at and from her port or place of load- 
ing in Massachusetts, to Amsterdam, and at 
and from thence to New York." The parties 
agreed to the following statement of facts for 
the opinion of the court: During the voyage 
insured from Massachusetts to Amsterdam, 
the vessel sustained damage by perils of the 
seas, and put into St. Thomas in distress. 
She was there repaired with funds procured 
on bottomry, and proceeded to Amsterdam, 
where she was attached and sold by the 
holders of the bottomry bond. The owners 
claimed of their insurers (the present plain- 
tiffs) a total loss, which they refused to pay, 
and a suit was instituted in New York, in 
which the owners recovered only a partial 
loss. The plaintiffs then claimed of their re- 
insurers (the present defendants) the amount 
they were obliged to pay to the owners, by 
reason of the judgments recovered in New 
York, and also the expenses of costs and 
counsel fees incurred by them in defending 
the suit. The defendants denied their lia- 
bility to pay any thing under their policy, 
and a suit was commenced upon it. After- 
wards a compromise was made of all the 
matters in dispute, except the liability of 
the defendants, as reinsurers, to indemnify 
the plaintiffs for the expenses incurred by 

1 [Reported by William W. Story, Esq.] 
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them in defending the original suit, which 
were as foUows: 

Costs recovered against New 
York State Marine Insur- 
ance Company §612.75 

Counsel fees paid by them, . 300-00 

Their own costs incurred in 
the suit 99.99--?1012,74 

If, upon this statement, the court shall be 
of opinion, that the plaintiffs are entitled to 
recover, the defendants are to be defaulted, 
and judgment rendered for the plaintiffs for 
one half of said amount, with interest and 
costs. Otherwise, the plaintiffs are to be- 
come nonsuit. 

F. C. Loring, for plaintiffs. 
Rand & Eiske, for defendants. 

STORY, Circuit Justice. The only ques- 
tion, which is submitted by the parties for 
the consideration of the cotirt is, whether 
the plaintiffs are bound to pay any part or 
proportion of the costs and expenses of the 
suit, brought on the original policy against 
the plaintiffs, including the fees of attorneys 
and counsel in the cause. It does not appear 
to me to be a question, under all the facts, 
of any intrinsic difficulty. This is a case of 
reassurance, and nothing is clearer, upon 
principle and authority, than that, in such a 
case, the reassurers are entitled to make the 
same defence, and to take the same objec- 
tions, which might be asserted by the origi- 
nal insurei-s in a suit upon the first policy. 
The consequence would seem to be, that, as- 
no voluntary payment by the original insur- 
ers would be binding or obligatory upon the 
reassurers, they are compellable to resist the 
payment, and to require the proper proofs of 
loss from tlie assured in a regular suit 
against them, so as to protect themselves by 
a bona fide judgment to the amount of the 
recovery against them under their reassur- 
ance. It was to avoid this inconvenience 
and delay, as well as peril, that the French 
policies of reassurance, as mentioned by 
Emerigon and Pothier, usually contain a 
clause, allowing and authorizing the original 
insurers to make, bona fide, a voluntary set- 
tlement and adjustment of the loss, which 
shall be binding upon the reassurers. See 1 
Emerig. Assur. c. 11, § 9; Pothier, D'Assur- 
ance, note 50; 2 Valin, Comm. liv. 3, tit 6, 
art 20, pp. 65-67. This, of course, puts the 
whole matter within the exercise of the 
sound discretion of the paity reassured, 
whether to contest, or to admit the claim of 
the first assured. But, independently of such 
a clause, it is clear, by the French law, that 
the original assurers must, in a suit brought 
against the reassurers, establish the same 
facts, as would entitle the assured to recover 
upon the original policy. Id. 

It seems to me, that upon the principles of 
the common law, under the like circumstan- 
ces, the party reassured is entitled to re- 
cover a full indemnity for the entire loss 
sustained by him, and also for the costs and 
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e^enses, whicli he has reasonably and nec- 
essarily incurred, in order to protect himself, 
and entitle him to a recovery over against the 
reassurers. I think, that is the fair inter- 
pretation of the text of Koecus, although it is 
certainly somewhat indeterminate and gen- 
eral In its expressions. "Iste seeundus as- 
securator tenelnr pro assecuratione facta a 
primo, et ad solvendum omne totum, quod 
primus assecurator solverit." Roccus, De 
Assur. note 12. The case of The La Tr§s- 
Sainte Trinlt6, cited hj Emerigon (1 Emerig, 
c. 11, § 9), is strongly in point But it ap- 
pears to me, that the doctrine must be taken 
■with all its appropriate qualifications. The 
contestation of the suit, by the original as- 
surers, must be just and reasonable; the ex- 
penses must be fairly and reasonably in- 
curred; the conduct of the original assurers 
must be bona fide, and in the exercise of a 
sound discretion. Now, it is precisely in this 
view, that the consideration of notice of the 
suit becomes most important, even if it be not 
(as I am not prepared to say, that it is) in- 
dispensable. If notice of a suit, threatened 
or pending, upon the original policy, be giv- 
en to the reassurers, they have a fair oppor- 
tunity to exercise an election, whether to 
contest, or to admit the claim. See Clark v. 
Carrington, 7 Cranch [11 U. S.] 308. It is 
their duty to act upon such notice, when 
given, within a reasonable time. If they do 
not disapprove of the contestation of the suit, 
or authorize the party reassured to compro- 
mise or settle it, they must be deemed to re- 
quire, that it should be carried on; and, 
then, by just implication, they are held to 
indemnify the party reassured against the 
costs and expenses necessarily and reason- 
ably incurred in defending the suit. If they 
decline to interfere at all, or are silent, they 
have no right afterwai*ds to insist, that the 
costs and expenses of the suit ought not to 
be borne by them, as they are exclusively, 
under such circumstances, incurred for the 
benefit of the reassurers, and are indispen- 
sable for the protection of the party reas- 
sured. But expenses and costs wantonly and 
unnecessarily incurred by tne party reas- 
sured in a plain ease of loss, where there is 
no reasonable ground of defence, or where 
the reassurers do not sanction the contesta- 
tion, either expressly, or by implication, can 
never constitute a just charge against the 
latter. This was the doctrine held by the 
supreme court of New York in Hastie v. De 
Peyster, 3 Caines, 190; and I entirely accede 
to its authority, as conformable to the true 
principles of law in analogous cases. In the 
present case, the deposition of Mr. Cook, tak- 
en since the statement of facts was agreed 
upon, 'is perfectly conclusive upon this point. 
The defendants not only had full notice of 
the suit, but were also informed, that they 
would be looked to for reimbursement of the 
costs and expenses of the suit They made 
no objection, and interposed no offer of pay- 
ment Under such circumstances, they must 
18FED.CAS. — 11 
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be taken to have approved the resistance of 
the plaintiffs to the claim, and to have au- 
thorized the defence to be made; and, there- 
fore, as there is not the slightest pretence, 
that the whole defence was not conducted 
with entire good faith and sound discretion, 
they must pay their proportion of the costs 
and expenses, including the fees of the at- 
torneys and counsel employed in the defence. 
Judgment will be entered accordingly for 
the amount, as soon as it is ascertained. 



Case Ifo. 10,217. 

NEW YORK WIRE-RAILING CO. t. 
CAKE et al. 

Circuit Court, E. D. Pennsylvania- 1863. 

PiiEADiNG — Amendment of Answer aftee TbiaIi 
Ordered — Cumdx.ative Testimony 

Leave to file an amended answer will not be 
granted where trial has been already on an is- 
sue ordered on the bill and answer, and the 
amended answer offers only new and cumula- 
tive testimony on the issue tried. 

[This was a suit by the New York Wire- 
Railing Company against Henry L, Cake and 
Nicholas Seitzhiger. Heard on motion to file 
an amended answ^.] 

GRIER, Circuit Justice. Leave to amend 
an answer in many cases is a matter of 
course, and in all cases it is a matter of dis- 
cretion. Without attempting to lay down 
any general rule affecting this subject, I may 
say that in this case the respondents have 
not shown a case in which it would be a just 
and proper exercise of discretion to allow the 
amended, or rather supplemental, answer 
now proposed to be filed. Previous to the 
extension of the patent to Jenkins, of which 
complainants are now the assignees, the de- 
fendants had the use of the invention by 
some contract or license from the patentee, 
or, at least, claimed to have such a license. 
They have continued, nevertheless, to use 
the invention patented since the renewal of 
the patent in 1861, and the bill in this case 
was filed to enjoin them from its further 
use. The bill was filed at AprU term, 1861, 
and subpoena made returnable on the fii-st 
Monday of August This was served on re- 
spondents October 7. The court, on applica- 
tion of respondents, ordered a preliminary in- 
junction, and a rule was granted on respond- 
ents to answer in ten days, or the bill be 
taken pro confesso. On the 18th a final de- 
cree was made, and a final injunction ordered, 
which was served. On the 28th of Decem- 
ber, 1861, for the first tune, the respondent, 
Seitzinger, comes into court, and moves for 
leave to file an answer contesting the validity 
of the patent This leave was granted, and 
an issue was ordered to try this question at 
law, as the infringement of the patent was 
not denied, and its validity contested only on 
the ground that the patentee was not the 
first inventor, and as this was a fact depend- 
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ing wholly on the credibility of witnesses, 
it was a case peculiarly proper to be tried by 
a jury. This issue was tried, and after a full 
and patient investigation the question of 
originality was decided in favor of com- 
plainant This ought to have made an end 
to this litigation, as the question which the 
respondent by special favor of the court had 
leave to contest had thus been decided 
against him by his own chosen tribunal. A 
question of infringement is one of fact, and 
in most cases decided by inspection of models; 
but in such case a court will not require the 
assistance of a jury to inform their con- 
science in matters "oculis subjecta fidelibus," 
or suffer a verdict to avail against their own 
convictions thus derived. But where the 
question depends wholly on the credibility 
of witnesses as to matters of fact and not of 
opinion, the court will always be disposed to 
yield even their own convictions, unless very 
strong and clear, to the force 'of the verdict 
In this case I would have been satisfied with 
a verdict either way, having no clear opinion 
of my own on the question after hearing the 
testimony, and am glad to be relieved from 
guessing at the tmth from the frail recollec- 
tions of conflicting witnesses. The supple- 
mentil answer now proposed to be put in, of- 
fers only new and cumulative testhnony as to 
originality. It does not allege that it is newly 
discovered, or might not by due diligence, 
have been as well included in the origmal, 
and heard on the trial before the jury. It 
involves the necessity of a new issue to try 
the same question of fact I do not say that 
there might not be possible cases of hardship 
In which the conscience of a chancellor might 
be constrained to grant such a request But 
this application presents no such case. The 
supplemental answer also proposes another 
distinct defense, which was not made in the 
original answer, nor was it a part of the issue 
tried by the jury. It alleges that applica- 
tion by Jenkins to the commissioner of pat- 
ents was made about the 26th day of Feb- 
ruary, 1847, and that the invention was in 
public use and sale with the consent and al- 
lowance of the patentee for more than two 
yeai-s prior to such application. On the trial 
of the issue before the jury, one of the re- 
spondent's witnesses, named Carter, alleged 
that this improvement in the art of screen- 
making was a sort of joint production of 
Jenkins and himself, who in the years 1843 
and 1844 were endeavoring to invent some 
machine by which the improved mode might 
be made profitable, and partly succeeded; 
and, assuming Jenkins' first application for a 
patent to have been in 1847, the defense now 
offered might possibly have been established. 
But the records of the patent office show 
tliat Jenkins' application for this Invention, 
both as to the "improved method" and as to 
a machine to perform it, was made as early 
as July, 1845; so that defense, if permitted 
to be now set up, would be of no avail. It 
would also be a very doubtful exercise of dis- 
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cretion to open the pleadings of any case 
merely to let in such defense; and much 
more so In the present case, where a re- 
spondent after a final decree, has been per- 
mitted to make a certain defence, and had 
it ti*ied by a jury, and one year having 
elapsed since the decree was opened and be- 
tween two and three months since the ver- 
dict before the application now made to re- 
new the litigation. 
The motion is refused. 



Case Wo. 10,S18. 

NEW YORK WIRE-BAILING CO. v. 

WALKER et al. 

[2 Fish. Pat. Cas. 179.] i 

Circuit Court, E. D. Pennsylvania. May, 1861. 

Patests—Constrcction— Scope— W IKE Fesce. 

Whether a patent for a wire fence can prop- 
erly be held to include a window guard, quaere. 

In equity. This was a motion for an at- 
tachment for contempt in violating an in- 
junction previously allowed by 3Ir. Justice 
Grier, restraining the defendants [Matthew 
Walker, Daniel" S. Walker, and Matthew 
Walker, Jr.] from the infringement of letters 
patent for "an improvement in wire fences," 
granted to Henry Jenkins, February 13, 1849 
[No. 6,106], and assigned to complainants. 

The claim of the patent was as follows: 
"I claim constructing the wrought iron wire 
fence, substantially as herein described, that 
is to say, by forming the top and bottom rails 
and posts of the panel of grooved bars, through 
which the ends of the wires, of which the 
meshes are made, are drawn and the ends 
turned down into said grooves, and then cov- 
ered by other similar bars to hold them in 
place, by which a perfect finish is effected, 
and the expense and difficulty of riveting is 
avoided." 

Leonard Myers, for complainants. 

George Harding, for defendants. 

GRIER, Circuit Justice. Complainants fil- 
ed their bill against respondents, charging 
an infringement of their rights under a pat- 
ent granted to Henry Jenkins for a new and 
useful improvement in wire fences, dated 
Februai-y 13, 1849. In September, 1859, by 
order of this court, an injunction was issued 
"extending only to making, using, or selling 
to othei-s to be used beyond the eastern coun- 
ties of Pennsylvania." An application is now 
made for an attachment against respondents 
for a contempt hi disobeying this injunction. 
The complainants allege that respondents 
have sold ceitain "window guards" to a per- 
son in Norfolk. Samples of the patented 
machine or improvement, and also the "win- 
dow guards" supposed to have been sold, have 
been exhibited to the court On inspection 



1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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of them, it requires no evidence of everts 
to prove that the "window guards" do not in- 
fringe the patent The patent is for "an im- 
proved method of manufacturing wrought 
iron fence." The essential part of this im- 
provement is properly described to consist 
in having the frame of the panel composed of 
double bars of wrought iron rolled into a 
groove; every part of such frame consist- 
ing of two such bars put together. The 
wires, forming the mesh work of the fence, 
have these ends drawn through holes in 
the grooved bar and, turned down into the 
groove, and another groove bar is then 
put over them. By this means, the ne- 
cessity of riveting the wires is obviated. 
The claim is for constructing the wrought 
Iron wire fence, substantially as described, 
that is to say, forming the top and bottom 
rails and posts of the panel, of grooved bars, 
through which the ends of the wires are 
drawn and tiurned down and covered by oth- 
er similar bars. Waiving the , question of 
whether a "window guard" is properly with- 
in the category of a "wire fence," it is very 
evident that the window guards in question 
do not infringe the patent. They have not 
the double-grooved bar which constitutes the 
whole of the invention patented. That an 
iron wire could be drawn' through a hole in 
a, bar, and fastened roughly by bending it and 
clinching it without riveting, has been known 
probably since the days of Tubal Cain; and 
if the patent included such a claim it would 
be void, but such is not the claim, and the 
"window guards" have not the double-groov- 
ed bars, which is the only improvement made 
or claimed. 

The motion for an attachment is, therefore, 
overruled, with costs. 



KBYHARDT (FOURTH NAT. BANK v.). 
See Case No. 4,991. 

N. H. QUIMBY. The (LUBKER v.). See 
Case No. 8,586. 



Case "No. 10,S19. 

The NIAGARA. 

[6 Ben. 469.] i 

District Court, S. D. New York. April, 1873. 

Tub-Boat akd Tow— Negligence— Lookout. 

A tug-boat, having a schooner on her port side, 
and two schooners on her starboard side, was 
towin?? them through Hell Gate. In going up 
the channel between Blaekwell's Island and 
Long Island, a schooner passed them and got 
some distance ahead, but at the upper end of 
Blackwell's Island she lost the wind and lost 
great part of her headway. The pilot of the 
tug did not observe this as soon as others on the 
tow did and ran up quite close to her, and then 
stopped till the schooner got the wind again and 
went on, when he started his tug ahead, en- 
deavoring to pass between the schooner and the 
Long Island shore. This movement and the 

1 [Reported by Robert D. Benedict, Esq., and 
Jiere reprinted by permission.] , . . 
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set of the tide carried the tow too near the Long 
Island shore, and the starboard schooner struck 
on rocks and began to leak, and afterwards 
sank: Sdd, that the pilot of the tug was in fault 
for not sooner seeing that the schooner ahead 
had lost her way, and taking measures accord- 
ingly, and that ^e tug was liable for the dam- 
age. 

This was a libel by the owners of the 
schooner Margaret Powell to recover dam- 
ages for her sinking, whUe in tow of a steam- 
tug. The tug had taken in tow three schoon- 
ei'S. one on her port side and two on her star- 
board side, to tow them through Hell Gate, 
the Powell being the outside schooner on 
the starboard side. While passing Brown's 
Point, opposite the eastern end of Blackwell's 
Island, the Powell struck a rock, causing her 
to leak, so that, when she reached near Little 
Hell Gate, she was cast ofC and sank. 

Beeb^ Donohue & Cooke, for libellants. 
Benedict, Taft & Benedict, for claimants. 



BLATCHFORD, District Judge. The libel 
attributes the loss of the Margaret PoweU to 
the negligence of the tug, in not slowing 
when she found that the schooner ahead had 
substantially lost her headway, in not pass- 
ing between the said schooner and the Black- 
well's Island shore, in passing between the 
said schooner and the Long Island shore, in 
changing her course so as to pa^ Astoria 
Point in such close proximity thereto as to 
be unable to prevent the tide and her own 
headway from causing the Margaret Powell 
to be carried upon the rocks, in not backing 
and turning aroimd when she found she was 
in such close proximity to the rocks, and in 
not having power enough to control the tow 
against its headway and the tide. The de- 
fence set up in the answer is, that the schoon- 
er ahead lost, by the temporary dying out of 
the wind, a large part of her headway; that 
the engine of the tug was at once stopped; 
that the tug and her tows were carried on by 
the tide alone until the schooner ahead gof 
out of the way, when the engine of the tug 
was at once set in motion, to proceed; that, 
by reason of such stoppage, the tug and her 
tow were carried over by thi tide, towards 
the Long Island shore; that, ir. spite of e\e^y 
effort of those in charge of the tug, the Mar- 
garet Powell was so carried over; that, after 
passing Brown's Point, the master of the 
Margaret Powell sung out that his vessel had 
struck and was leaking; that, after reaching 
nearly to Little Hell Gate, another tug was 
signaled, which took hold of her and towed 
her till she sank; that the Margaret Powell 
was not properly supplied with pumps, nor 
were the pumps or pump which could be used 
on board of her used, as should have been 
done, otherwise she would have been kept 
afloat; and that the accident was solely 
caused by the sudden dying away of the wind, 
for which the tug is in no way responsible. 

I think that the case on the part of the 
libellants is made out, and that the defence 
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fails on the evidence given by those who 
were navigating and in charge of the tug. 

Hibler, the master of the tug, who was in 
her pilot house, and steering her, testifies, in 
his direct examination, that the schooner 
passed him when he was almost at the lower 
end of Blackwell's Island; that, at that time, 
he was going full speed; that the schooner 
got pretty near up to the other end of the 
Island, a good distance of£; that he slowed 
down when he was within 300 feet of her; 
that he did not see that she lost the wind un- 
til he got within 100 feet or so of her; that, 
when he was about ten or fifteen feet off 
from her he stopped his engine; that he did 
not reverse it; that the schooner then got the 
wind and went on, and he rang to go ahead; 
and that the tide and his stopping was the 
cause of their being carried over towards 
liong Island shore. On his crc^s-esamina- 
tion he testifies, that the schooner got 700 or 
800 feet ahead of him, when he had got about 
half way up the length of the island; that he 
could not see her, at that time, because she 
was hidden from him by the foresail of the 
vessel in tow on his port side, and that the 
same cause prevented his seeing her till he 
got within fifteen or twenty feet of her; and 
that then he came unexpectedly on her, and 
stopped his engine, and discovered that she 
had lost her wind. On his redirect examina- 
tion, he reiterates the statement that the fore- 
sail of the vessel on his port side prevented 
his seeing the schooner ahead until he was 
right upon her; and that he went quite a dis- 
tance with the schooner out of his sight, 400 
or 500 feet 

Ward, the engineer of the tug, testifies, 
that, when he got the bell to slow, he looked 
out and saw the schooner 200 or 300 feet 
ahead; and that he got the bell to stop when 
the schooner was ten or fifteen feet off. 

The deck hand on the tug testifies that he 
noticed the schooner when he heard the bell 
to slow, and saw that she had not wind 
enough to sail. 

The necessaiy conclusion from this testi- 
mony is, that the tug did not stop her engine 
soon enough, or as soon as it might have been 
stopped, if her master had been in a position 
to observe sooner the losing of the wind by 
the schooner ahead, or had observed it as 
soon as, by careful attention, he might have 
observed it. With the wind as it was, the 
tendency to have it cut off by the buildings 
on the island from a vessel going up on the 
Long Island side was a well known fact, and 
the actual losing of the wind by the schooner 
was observed by persons on board of the ves- 
sels in tow at a distance sufficiently great for 
the tug to have stopped much sooner than she 
did. Her mast^ir confesses to negligence in 
saying that he did not observe it at the same 
distance off. It is very clear, that, at the 
time when he ought to have seen that the 
schooner had lost her wind, he might have 
so retarded the onward movement of his 
boat as to have allowed time for the schoon- 
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er to get out of the way before he reached^ 
her. The consciousness that it was the duty 
of the tug to stop as- soon as the schooner 
lost her wind, is shown by the averment of 
the answer that the engine of the tug was at 
once stopped when the schooner lost a large 
part of her headway by the temporary dying 
out of the wind. But that averment is not 
supported by the evidence. 

But, irrespective of this, the weight of the 
evidence is, that the tug undertook to get by 
the schooner by going between her and the 
Long Island shore, and that that caused the 
accident, coupled with tiie negligence of the 
tug in getting up so near to the schooner as 
to make it necessary for her either to hit the 
schooner or to attempt to go around her. 

The allegation in the answer that the Mar- 
garet Powell did not have a proper supply of 
pumps, and that she might have been kept 
afloat if the pumps she had had been prop- 
erly used, is not sustained by the proofs. 

No such matter is set up in the answer, as- 
that the Margaret Powell might have been 
put ashore by the other tug, if those in charge 
of the Margaret Powell had cast off their 
lines sooner. If she could have been so put 
ashore, it was the business of the Niagara to 
see that measiures were taken to that end, 
and to have the lines cut off or cast? off. It is- 
not shown that any orders to have the lines 
cast off sooner came from the Niagara- More- 
over, I am not satisfied, by the evidence, that 
the vessel could have been beached. 

There Taust be a decree for the libellants, 
with costs, with a reference to a commission- 
er to ascertain their damages. 



Case 13*0. 10,220. 

The NIAGARA. 

[3 Blatchf. 37; 1 29 Hunt, Mer. Mag. 719.1 

Circuit Court, S. D. New York. Sept., 1853. 

Collision— Between Steaiheks— Failure to 
Port Helm— Usage. 

1. Where a steamboat going up the East riv- 
er, ahove Oorlear's Hook, on the New York side, 
met another steamboat coming down, and the 
latter ported her helm to pass on the right, but 
the former starboarded her helm to pass on the 
left, and a collision between the two ensued, 
and it appeared that, if the former had ported 
her helm, there would have been no collision: 
Held, that the former was liable for the dam- 
ages caused by the collision, on account of her 
failure to port her helm. 

[Cited in The E. C. Scranton, Case No. 4,273; 
The Johnson v. McCord, 9 Wall. (76 U. S.) 
154.] 

2. In this case it was set up by the former 
vessel, as an excuse for not porting her helm, 
that it was a custom, in navigating that part of 
the river, for vessels coming down in an ebb-tide 
to keep off in the middle of the river and in the 
tiue tide, and give to vessels going up the bene- 
fit of the eddies and slack water on the New 
York shore, but the evidence failed to establish 
any such custom. 

1 [Reported by Samuel Blatehford, Esq., and- 
here reprinted by permission.] 
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[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
YorliJ 

This was a libel in rem, for collision, filed 
by John Van Pelt, in the district court, 
iigainst the steamboat Niagara, to recover for 
damage done by that vessel to the steamboat 
Oleopatra, The district court decreed for the 
libellant, and the claimants appealed to this 
court. [Case unreported.] 

Luther R. Marsh and Oscar W. Sturtevant, 
for libellant 

Alexander Hamilton, Jr., and Washington 
Q. Morton, for claimants. 

NELSON, Circuit Justice. This is a lib^ 
for a collision, filed by the owner of the 
steamboat Cleopatra against the steamboat 
Niagara. The collision took place in the East 
river, opposite Cherry street The Cleopatra 
was coming down the river on the New York 
side, with passengers, on her trip from Nor- 
wich to New York, at about half -past seven 
o'clock on the morning of the 30th of Decem- 
ber, 1847. The Niagara had left her berth 
In the city that morning, with passengers, for 
;Bridgeport, had rounded Corlear's Hook, and 
was straightening up the river, also on the 
New York side, when the collision occurred. 
It was a clear morning, and there was abun- 
dance of room for the vessels to pass each 
other without danger. It is quite apparent, 
therefore, that there was gross fault in the 
navigation of one or the other or both vessels, 
or the collision need not have occurred. The 
Cleopatra was struck on her larboard side, 
some one hundred feet from her bow, by the 
Niagara, the blow being a glancing one. It 
Is clear, upon the evidence, that the Cleo- 
patra, at the time she first descried the Ni- 
ftgam, as the latter was rounding the Hook, 
ported her helm to pass on the right, and that. 
If the Niagara had ported hers, as was her 
duty, according to the established general 
rule, both vessels would have passed free. 
They were from four to five hundred yards 
from each other when the Niagara opened 
on rounding the Hook, and each vessel could 
be se'en; and, of course, in sufficient time for 
each to have made the proper manoeuvre to 
pass to the right But the Niagara, instead 
of porting, starboarded her helm, to pass in- 
sideof the othervessel. This is, in theanswer, 
claimed as a right, founded upon the custom 
and usage of vessels navigating this stretch 
of the river— that vessels coming down in an 
ebb-tide are bound to keep ofiE in the middle 
of tlie river and In 'the true tide, giving to 
vessels going up the benefit of the eddies and 
slack water on the New York shore. The 
evidence in the ease fails to establish any 
such custom. The error of the Niagara, no 
doubt, led to the collision. 

The steamboat Traveller had left her berth 
that morning on her trip up the Sound, and 



was ahead of the Niagara, on the New York 
side, some five or six hundred yards. She 
was hugging the shore, and passed the Cleo- 
patra on the inside. Some witnesses have 
been examined in this court, on the part of 
the Niagara, for the purpose of establishing 
that the Cleopatra was in fault in porting 
her helm after she passed the Traveller, as 
the Niagara was then in the wake of that ves- 
sel, and so far in shore that there was not 
time for her to change her course to the 
right to avoid the collision. But, upon a care- 
ful examination of this evidence, I am not 
satisfied that the position taken can be main- 
tained. The weight of the whole evidence in 
the case is, that the Traveller was close in 
shore at the time she passed the Cleopatra, 
and that she had sheered in before meeting 
her, for the purpose of getting on the inside; 
and further, that, as soon as she passed, the 
Cleopatra ported her helm, to take the right 
of the Niagara, crossing the stem of the Trav- 
eller as she inclined nearer to the shore. This 
brought the Cleopatra on a line with the 
course of the Niagara, and indicated to the 
latter at the time that the Cleopatra intended 
passing her on the right; and this in season 
for her to have ported her helm, as was her 
duty, according to the established nautical 
rule. 

In order to establish fault in the direc- 
tion thus taken "by the Cleopatra, it must ap- 
pear to the satisfaction of the court that the 
Niagara, at the time, was so far west of the 
Cleopatra, and within so short a distance of 
her, as the two vessels were approaching each 
other, that there would not have been time 
for the Niagara to port her helm and pass to 
the right without danger of a collision. Un- 
der such circumstances, the Cleopatra would 
not have been justified In persevering to pass 
on the right The evidence, in my judgment, 
warrants no such conclusion. It is apparent 
that the Niagara persevered in her supposed 
right to pass up the western or New Yo3?k 
side of the river, after her pilot saw the di- 
rection of the Cleopatra, until it was too 
late to correct the error; and that the man- 
agement of the Niagara, under this mistaken 
view of her right, led to the catastrophe. 
[The testimony of the captain of the Niagara 
was offered in evidence on the part of the 
appellees in this court, and was objected to 
on the ground of interest. He was part own- 
er of the vessel, appeared as claimant and 
put in the answer. He has since assigned 
his interest, and been released from all con- 
tribution by his associates, and Indemnified 
against any damages and costs that may be 
recovered. I have not looked into the ques- 
tion, as in my judgment his testimony would 
not change the result] 2 

1 am satisfied that the decree of the court 
below is right and should be affirmed. 

2 [From 29 Hunt Mer. Mag. 719.] 
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Case K"o. 10,231. 

The NIAGARA. 

[16 Blatchf. 516; 16 Alb. Law J. 156.] i 

Circuit Court, S. D. New York. July 31, 1879. 

Shipping— Stowage— CoMMixGLiSG of Salt and 

Absekic — Damages. 

A vessel carrying fine table salt in sacks, with 
powdered arsenic in casks, stowed the arsenic so 
negligently that, during the voyage, by severe 
weather, the casks of arsenic were broken, so 
that the arsenic . escaped, and was distributed 
on some of the sacks and in the vessel. The 
vessel, without notifying the consignees of the 
salt of what had occurred, and without separat- 
ing the sacks with which the arsenic had come 
in contact from the other sacks, allowed the 
sacks to be indiscriminately discharged, so that 
it was impossible to make such separation aft- 
erward. On examination of a sack it was 
found that the arsenic had penetrated the sack 
covering and impregnated the salt. Nothing but 
an analysis of each sack could have determined 
whether the salt in it was fit for consumption. 
The commercial value of the salt was destroyed 
and it was sold for fertilizing purposes: Edd, 
that the vessel was liable for the difEerence be- 
tween the commercial value of the salt, as sound 
salt, when it was discharged, and what it sold 
for for fertilizing purposes. 

[Appeal from the district courts of the Unit- 
ed States for tlie Southern disti-ict of New 
York.] 

This was a libel in rem, filed in the district 
court, in admiralty. That court decreed for the 
llbellant [case unreported], and tlie claimants 
appealed to this court. Ttie d eoision of the dis- 
trict court (BLATCHFORD, District Judge) 
was as follows: "The libellant in this case, 
Charles A. McDowell, in March, 1875, shipped 
on hoard of the ship Niagara, at Liverpool, 
to he carried to New York, 1,950 sacks of fine 
table salt, called Ashton salt, under bills of 
lading in the usual form, which recited that 
the sacks were received by the ship in good 
order, and were to be delivered in like good 
order. The libel alleges that the ship carried, 
on the same voyage, about 100 kegs of pow- 
dered arsenic, which were stowed on the 
main deck immediately abaft, and near to, 
the main hatch; that a portion of the salt 
was stowed in the lower hold abaft the main 
hatch, and another portion on the main deck 
abaft the main hatch, and the residue in the 
between decks abaft the main hatch; that 
the kegs of arsenic were stowed on the main 
deck immediately between the salt on that 
deck and the main hatch, and in such posi- 
tion, that, In case the arsenic, or any part of 
it, should break loose, or become scattered, 
during the voyage, it would be in a situation 
to come in contact, and become mixed, with 
the salt on the same deck, and with that in 
the hold below the place of stowage of the 
arsenic; that the Niagara is a lai'ge vessel, 
having two decks bolow the spar deck; that, 
during the voyage, the main hatch below the 
spar deck, remained uncovered; that the 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 
16 Alb. Law J. 156, contains only a partial re- 
port.] 



planks of the two lower decks were in such 
loose condition as to permit the arsenic, if it 
were to break loose, to sift through the 
cracks of said decks and become mixed with 
the salt stowed in the hold; that, during the 
voyage, the kegs of arsenic, or a large part 
of them, either through defect of stowage, or 
for some other cause, became loose and were 
broken to pieces, and the arsenic spread 
over and sifted through the said decks, and 
down the main hatch, and became scattered 
thi'oughout those portions of the vessel in 
which the salt was stowed, to such extent as 
to render the same, or a great part thereof, 
poisonous and utterly unsafe and unfit for 
us3, and valueless, or nearly so, and so that 
it became entirely unsafe to use any part of 
it for the purposes for which it was intended, 
or for any other ordinary purpose, or to per- 
mit it to be sold or disposed of in market, 
and the damage to the salt amounted sub- 
stantially to a total loss of the whole; that 
the disaster ought to have been guarded 
against, and would have been prevented by 
proper care and precaution on the part of 
the owners and master of the ship, but they 
failed to exercise such care and precaution; 
that, by reason of the dangerous condition of 
the salt, the consignees thereof were not able 
to dispose of it in the ordinary course of their 
dealings, but have been obliged to transport 
and stow it in places of security, to prevent 
the possibility of its being used as an article 
of food, and the libellant has thereby incur- 
red expenses of lighterage, labor and storage 
to a large amount; and that such damage, 
loss and charges have been occasioned by the 
improper receipt and stowage of the arsenic, 
and by the wrongful acts, defaults and want 
of due care and caution of the owners and 
master of the ship. The answer avers, that 
the kegs of arsenic were stowed on the be- 
tween decks and not on the main deck; that 
a portion of the salt was stowed on the be- 
tween decks, abaft the second stanchion aft 
of the chain locker, and the piles or tiers 
thereof ran back on the between decks to 
about midway between the last stanchion 
and the forward combings of the after hatch; 
that a portion of the salt was stowed in the 
lower hold, extending from the stanchion in 
front of the main-mast back to the tank or 
chain locker, and thence aft, and the remain- 
der of the salt was stowed on the orlop deck, 
(an extra deck between the lower hold and 
the between decks;) that all the salt was 
stowed abaft the main hatch; that the sacks 
of salt on the between decks did not reach 
within 32 feet of the arsenic, and the -rows 
or tiers of salt on the between decks, nearest 
the arsenic, were fully protected by matting, 
so as to render it impossible for the arsenic, 
under any circumstances, to come in contact 
with the salt on the between decks; that 
none of the salt stowed in the lower hold was 
stowed immediately under the arsenic stowed 
on the between decks; that, in case the ar- 
senic, or any part of it^ should have broken 
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loose on the voyage, it would not Tae in a situ- 
ation to come in contact Tvitli tlie salt in tlie 
lower hoia, except so far as small portions of 
tlie arsenic might sift through the floor of the 
"between decks; that none of the salt stowed 
on the orlop deck could come in contact with 
the ai-senic, if scattered from the kegs in 
which it was contained; that no part of the 
salt in the lower hold was directly under the 
main hatch for at least 12 feet, such space 
heing stowed with hogsheads of soda ash and 
dirt ballast; that there was an aperture 
around the main-mast, where it passed 
through the between decks, of small dimen- 
sions, where the mast wedges worked during 
the heavy weather encountered on the voy- 
age, and also two small cracks, one on the 
port and the other on the starboard side of 
the between decks, in the space on the floor 
of the between decks abaft the main hatch, 
through which, if the arsenic were to break 
loose, small portions of it might be sifted and 
fait down on the top tier of the sacks of salt 
immediately contiguous to said aperture or 
cracks; that 30 or 40 of the kegs of arsenic 
became loose, during the voyage, and were 
broken to pieces, not through defect of stow- 
age, but solely on account of extreme stress 
of weather; that the only arsenic that sifted 
through the decks was such as escaped 
through said aperture around the main-mast, 
and through the said two small craciss on 
either side of the between decks, and that the 
same did not cover more than a comparative- 
ly small nimiber of the sacks of salt which 
were in the lower hold immediately undo: 
the main-mast, and the ends of the tiers 
thereof on the port and starboard sides of the 
lower hold; that, as to those sacks on which 
the arsenic fell, the salt was not thereby ren- 
dered poisonous and unsafe and tmfit for use, 
nor was it incapable of being- sold in market; 
that all proper care and precaution were 
taken on the part of the owners and master 
of the ship, to prevent the alleged disaster; 
and that at least 1,350 bags of the salt were 
wholly free from arsenic. On the same voy- 
age, there were shipped by the same ves- 
sel, under like bills of lading, by one Bowen, 
consigned to St John & Avery 2,850 sacks of 
fine table salt, called Marshall salt. The con- 
signor and consignees file a libel against the 
vessel, to recover for a total loss of that salt. 
The libel in that case makes, in substance, the 
sameavermentsas the libel filed by McDowell, 
except that it alleges that the 2,850 sacks 
were stowed partly in the lower hold abaft 
the main hatch, and another portion in the 
between decks below the main deck, and 
probably a small portion on the main deck, 
all of it abaft of the main hatch. The an- 
swer to the last named libel makes, in sub- 
stance, the same averments as the answer 
to the libel filed by McDowell, and alleges 
that at least- 1,950 bags of the Marshall salt 
were wholly free from arsenic. The salt in 
question was intended solely for table or oth- 
er domestic use, and was of the finest quality, 



(Case No. 10,221) NIAGARA 

and commanded a high price in the market 
It was stowed in the lower hold, and on the 
between decks, and on an intermediate deck 
called the orlop deck, and, in each case, abaft 
the mam hatch. On the between decks, and 
abaft the main hatch, but forward of the salt 
on the between decks, were stowed 99 casks 
of white powdered arsenic, each cask being 
about 20 inches long and containing about 
300 pounds. These casks were in three rows 
across the ship, the heads fore and aft, each 
cask against the deck below, nothing on top 
of them, the forward row up against the 
after combing of the main hatch so far as 
such combing extended across the deck, but, 
outside of such combing on each side^ nothing 
to stay the casks, nothing to stay the after 
row aft the forward ^d of the second row 
against the after end of the first row, and the 
forward end of the third row against the 
after end of the second row, the casks being 
chocked by pieces of wood sidewise and at 
the end of the rows. The arsenic occupied 
a space of 5 feet fore and aft directly aft 
from the main hatch. The nearest salt to the 
arsenic on the between decks was 30 feet 
aft of the. arsenic. Those bags of salt were 
piled up all across the between decks, but 
there was a space of about three feet be- 
tween the top of them and the deck roof 
above, and the bags next to the arsenic were 
'^vered from the deck floor to the top of the 
pile, all across, with pieces of matting, which 
lapped over the top of the pile. The main- 
mast came up through the between decks 
in the 30-feet space between the arsenic and 
the salt That space was empty. In the 
lower hold the salt was piled to within about 
3 feet of the deck roof above, on both the 
starboard side and the port side, directly un- 
demeaa said 30 feet of empty space, the 
bags of salt on the starboard side projecting 
a little forward of the main-mast, and those 
on the port side projecting as far forward as 
the after part of the main-mast. The after 
part of the main-mast was 16 feet aft of the 
after combing of the main hatch. The open- 
ings of the main hatch from the between 
decks to the lower hold were not covered dur- 
ing the voyage. The kegs of arsenic broke 
loose during the voyage, a large number of 
them had their heads broken away, and the 
contents of those were discharged and scat- 
tered all about, in the free area which was 
open in the between decks and in the opening 
of the main hatch. This tossing about of the 
loose arsenic continued for a considerable 
time before any of it could be secured and 
put into the casks again, with new heads. 
The weather was stormy, and, when the 
casks had been put in place again, after a 
fashion, the same breakhig loose of casks and 
staving of the heads of casks occurred a sec- 
ond time, and there was the same tossing 
about of loose arsenic. After all, there was 
a pile of loose arsenic in the between decks, 
which remained there during the voyage. 
The first time the kegs broke loose, 30 or 40 
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of them had their heads broken, and the loose 
arsenic and the unbroken kegs seem to have 
remained free, for 9 days, to fojlow the 
motions of the vessel, before anytliing was 
done to secure either the loose arsenic or the 
kegs. The evidence shows that the loose 
arsenic reached a good many of the bags, and 
that, in some, it penetrated through the bag- 
ging and mingled with the salt To what 
extent any bag with which the loose arsenic 
had come in contact was impregnated by it 
could not be told, with any safe reliance, ex- 
cept by analysis. The salt and the arsenic 
were alike white and undistinguishable to 
the eye. Two bags of the salt were analysed. 
In one, arsenic was found, to such an extent 
that there might have been as much as 3^ 
grains of arsenic in a pound of salt, less than 
one grain of arsenic having destroyed human 
life. In the other bag, arsenic was found 
in salt taken carefully from the centre of the 
l>ag, by digging down. Knowing that the ar- 
senic had so broken loose, the master and 
officers of the ship not only did not, before 
breaking out the sadis of salt, or discharging 
any of them, inform the consignees of the 
salt of the facts, with a view of separating 
the sacks on the outside of which the pres- 
ence of loose arsenic could be detected from 
those which were clean, nor did they take any 
steps to make such separation, but they dis- 
charged indiscriminately sacks which were 
dean and sacks which had arsenic on them. 
There can be no doubt that there were, as 
the sacks lay in the vessel, after her arrival, 
before the discharging of the sacks com- 
menced, some sacks which were clean, un- 
touched by arsenic. How many there were 
can never now be ascertained. Then it was 
easy to make the separation, beca,use the ar- 
senic was visible to the eye on the outside of 
the bag. But, indiscriminate discharging, 
and the putting of bags with arsenic on them 
in contact with clean bags, during transporta- 
tion on lighters and other handling, would not 
only diffuse the loose arsenic more widely, 
and contaminate and impregnate bags before 
clean, but make it doubtful, in many cases, 
how far bags before clean remained wholly 
safe. For whatever difficulty thus resulted 
the ship is responsible. The delivery of the 
salt commenced on the 16th of April, On 
that day 775 sacks of the Marshall salt were 
delivered from the after hatch to a lighter. 
On the 17th, which was Saturday, 500 sacks 
of the Marshall salt were delivered from the 
after hatch to another lighter. On the same 
day, 200 sacks of the Marshall salt were de- 
livered from the after hatch to the lighter 
Zouave, and 300 other sacks of the same 
salt were delivered to the same lighter from 
the main hatch, some from the lower hold 
and some from the between decks. On quite 
a number of those from the lower hold a 
white powder was noticed by the delivery 
clerk, and the captain of the lighter refused 
to receive those as in good order. The fact 
was mentioned to McFarlane, the master of 
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the ship, and the mate, who must have 
known what the white powder was, said, on 
the 17th, in the hearing of liie delivery clerk, 
that he would brush off the white powder, if 
it was found on any more bags. Yet the de- 
livery clerk did not know until the 19th that 
the white powder was arsenic, and went on 
delivermg 430 sacks of Ashton salt on the 
19th, until he was, on tbat day, directed to 
stop delivering. No more were delivered till 
the 22d. On the 19th, and not till then, the 
master of the ship informed the consignees 
of the ship of the breaking loose of the ar- 
senic, and of the delivery of some of the salt, 
and that he desired the consignees of the salt 
to be notified that some of the arsenic might 
have got on to the salt Thereupon, the mas- 
ter, with Mr. Smith, the representative of the 
ship, called on the consignees of the Ashton 
salt, and notified them that there had been 
arsenic on the ship, and that a large portion 
of it had got loose. The Ashton salt had been 
sold to arrive and was being delivered to the 
purchaser. The consignees of the salt told 
the master and Mr. Smith to stop discharging, 
and then took legal advice, and then notified 
the purchaser to prevent the use of any of the 
salt The action of those in charge of the 
ship had made it impossible to tell, without 
chemical analysis, which of the sacks already 
delivered were afEeeted by arsenic and whicb. 
were not Such analysis would have cost 
more than the value of the salt. The con- 
signees of the Ashton salt at once employed 
a chemist. Professor Doremus, who went to 
the ship on the 2lst, and inspected the be- 
tween decks and the lower hold, and the re- 
maining sacks of salt and the kegs of arsenic 
and the loose arsenic, and took various sam- 
ples for analysis. At that time 2,205 bags, 
out of 4,800, had been delivered. The result 
of the examination and analysis by Professor 
Doremus was, that he advised the consignees 
of the salt, that all the salt which came on the 
ship ought to be used solely for purposes where 
human life would not be endangered. After 
that the rest of the salt was discharged and 
stored separately, and every bag that had been 
before discharged was put with it. The whole 
remained for a year and was then sold for 
manure, xmder an arrangement between the 
parties. It satisfactorily appears, from the 
analyses of the specimens and articles from 
different parts of the ve^el, made by Profes- 
sor Doremus and Mr. Waller, another chemist, 
and from their testimony, that the loosearsenie 
had diffused itself quite extensively through 
the vessel, and had penetrated through some 
of the sacks into the salt The sack ana- 
lysed by Ml', Waller appeared to him to be 
clean on the outside, yet he found arsenic in 
it Professor Chandler, a chemist, and pres- 
ident of the board of health, made, at the 
vessel, a like examination to that which Pro- 
fessor Doremus made, and caused the speci- 
mens to be taken which Mr. Waller analysed, 
and, on Mr. Waller's report was of opinion 
that no harm could come from the use of the 
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salt, because no one person would consume 
enough of the salt to appropriate to himself 
arsenic enough to be hurtful. It is contend- 
ed, for the claimants, that, on the evidence, 
there was no ground for any reasonable sup- 
position that the salt in the between decks 
could have been at all impregnated with the 
arsenic, or that any portion of the salt in 
the lower hold could have been so impreg- 
nated, except what was in the lower hold di- 
rectly under the space on the between decks 
between the after combing of the main hatch 
and the salt on the between decks; that the 
master of the vessel had no reason for sup- 
posing, when he commenced the delivery of 
the salt, that the arsenic had contaminated 
any of the bags of salt other than some in 
the lower hold, near the main hatch; and 
that, therefore, the master was guilty of no 
negligence in not giving notice to the con- 
signees of the salt, of what had occurred, 
before delivering any of the salt. The an- 
swer to this view is, that it was the duty of 
those in charge of the ship to take care that 
such bags of the salt as were clearly and be- 
yond question free from signs of arsenic, and 
so situated that arsenic could not have reach- 
ed them, and uncontaminated, in fact, by ar- 
senic, should, during discharge, and after 
discharge, be kept separate from the other 
bags. No reasonable man on the ship could, 
after what had occurred, expect that there 
were not some bags which the loose arsenic 
had reached. Perhaps the separation refer- 
red to might have been effected by the offi- 
cers of the ship, without notifying the con- 
signees of thd salt, by some such method as 
taking all the salt out of the vessel, and sepa- 
rating it as it came out, and not parting 
with the custody of any of it tUl all of it 
was taken out and separated. But, it was 
hardly possible that notice of the presence 
of arsenic on the bags should fail to reach 
the consignees of the salt, when bags with 
arsenic on them should be delivered to them; 
and it was the dictate of plain prudence and 
ordinary common sense to notify the con- 
signees of the salt before taking any of the 
bags out of the vessel, in order that they 
might co-operate in making the proper sep- 
aration, if it could be made. As it was, the 
neglect of the master produced the conse- 
quences which ensued, and was a gross 
wrong to the owners of the vessel, and the 
owners of the salt, and the entire communi- 
ty, who might very well, some of them, have 
actually consumed some of the salt and 
some of the arsenic with it, but for the 
prompt action of the consignees of the salt. 
It is also urged, for the claimants, that the 
libellants were not prejudiced by the want of 
notice before the discharge of any of the salt, 
"because it must be assumed that they 
would have rejected all of the salt, on the 
ground that, although there were no visi- 
ble traces of arsenic on the outside of some 
■of the bags, it might have penetrated through 
the tissue of the bags. The answer to this 
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suggestion is, that the giving of the notice, 
followed by a careful separation of the bags, 
would have enabled the court to determine 
which of the bags were free from arsenic, or 
to determine that none were free, or to deter- 
mine that it was impossible to say which were 
free, or that any were free. The claimants also 
contend, that the course taken by the libel- 
lants, after they received the notice from the 
master, was calculated to createthe belief that 
all of the salt was contaminated by arsenic, 
and, therefore, unfit for consumption, and that 
such cause destroyed the commercial value of 
the salt It is shown, that the master, at the 
time he notified the consignees of the Ashton 
salt, notified, also, the consignees of the Mar- 
shall salt, and said to the latter, that he was 
afraid the salt was impregnated with the ar- 
senic, and advised them not to have it used, 
or anything done with it, until an examination 
could be made. As some of the salt had been 
delivered, the only way to follow and give ef- 
fect to the advice of the master was to notify 
those persons who had the salt not to use it, 
and, of course, the reason why must be stat- 
ed—the reason given by the master— the fear 
that the salt was impregnated with arsenic. 
Therefore, the course taken by the consignees 
of the salt was the course suggested by the 
master, who best knew what had happened on 
the vessel, and the master's advice was sanc- 
tioned by Mr. Smith, who represented the con- 
signees of the ship. The expert testimony of 
one of the principal dealers in salt in the city 
of New York, and which is not contradicted, 
is, that, on the facts proved in this case, the 
whole of the salt was unmerchantable, as ta- 
ble salt, unless there were some meana of be- 
ing satisfied that there was not arsenic enough 
in the salt to be injurious; that an indiscrim- 
inate delivery of the salt, with arsenic on 
some of the bags, would destroy the commer- 
cal character of the whole of the salt; and 
that he would not buy the salt, to sell it 
again, unless he could satisfy himself that the 
arsenic had not come in contact with it. In 
view of this, I see no ground for the sugges- 
tion made against the libellants, that they 
negligently or wilfully allowed the damages to 
be unnecessarily enhanced. I should rather 
be inclined to say that the master of the 
ship negligently caused the damages to be 
unnecessaiily enhanced. The claimants fur- 
ther urge, that the libellants must have 
known, that, if it were once bruited abroad, 
that arsenic, to any extent, had been discov- 
ered on the sacks of salt, rumor would mag- 
nify the injury, and the value of the salt 
would practically be destroyed; that the 
course which they took virtually proclaimed to 
the community that all the salt which had 
come, and was coming, from the vessel was 
poisonous and unfit for consumption; that 
what the libellants ought to have done, when 
informed by the master of the presence of 
arsenic on some of the sacks, was, to invite 
the consignees of the ship to unite with them 
in having an examination of the salt .and of 
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all the circumstances of the case made by 
medical or chemical experts, who woiild have 
certified that all of the salt, except, perhaps, 
a very few sacks, might safely have been 
used for edible purposes, and, on such a cer- 
tificate, the salt could have been sold for, at 
least, a better price than it brought when 
sold for manurej and that, on the facts of 
the case, the libellants cannot be allowed to 
urge the damage done to the commercial rep- 
utation of the salt, but can recover only such 
damages as they can show they have actu- 
ally sustained by the incorporation of ar- 
senic with the salt in the sacks, to such an 
extent as to render the salt unfit for sale. 
The course taken by the libellants was not 
only a proper one, and the only proper one, 
in view of the circumstances of the case, but 
was a course suggested by the master of the 
vessel. They could do nothing but recall the 
salt which had gone out, as those in charge 
of the ship had deprived them of any means 
of identifying the contaminated bags which 
were out of the ship. "Why, if it were at all 
possible to separate contaminated bags from 
uncontaminated bags, in discharging the rest 
of the bags, that was not done by those in 
charge of the ship, does not appear. No evi- 
dence is given that they made such separa- 
tion or attempted to make it. Whether the 
failure to do so arose from inability or from 
neglect, the result is the same. Under the 
circumstances of the case, it was the duty of 
the ship, as it had the means of doing so, 
to separate and set apart the bags which ap- 
peared externally to have come in contact with 
the arsenic, and to do that bag by bag, as 
each bag was broken out from the bulk. Then, 
a certificate. of a chemical expert as to the 
rest of the bags might have been of some 
value. As it was, the ship drove the libel- 
lants to a chemical analysis of each bag or 
a reckless sale of all the bags, with a con- 
cealment of the facts of the case. They 
were not boimd to take either course. Those 
in charge of the ship destroyed the commer- 
cial value of the salt, as table salt, by the 
course they pursued, and the ship must re- 
spond for the damages, on the basis of the 
difference between the value of the salt in the 
market of New York as table salt, and what 
it in fact brought, on its sale. Let a decree 
to the above effect be entered in each case, 
with costs, with a reference to ascertain such 
damages." 

This court foimd the following facts: "The 
ship Niagara sailed from Liverpool for New 
York on the 2d of March, 1875, having on 
board a cargo consisting of fine table salt, 
soda ash and arsenic. The salt was in sacks 
and consisted of two lots, one branded 'Ash- 
ton,' containing 1,950 sacks, and the other 
branded 'Marshall,' and containing 2,850 
sacks. Both lots were of superior quality 
"and intended for edible and other domestic 
uses. The libellant was the owner of the Ash- 
ton brand. Both shipments were made in good 
order, under bills of lading in the usual form. 



The Ashton lot was consigned to Samuel 
Thompson's Nephew & Co., in New York,, 
who were the agents for its sale in that mar- 
ket, and the Marshall lot to St. John & Avery. 
The ship had two decks besides her main or 
spar deck. The first above the lower hold 
was known as the orlop deck, and the othex*, 
which was next below the main deck, as be- 
tween decks. The salt was all stowed in 
tiers across the vessel, abaft the main-mast, 
on the two decks and in the lower hold. The 
different brands were not kept separate. 
That stowed between decks extended from a 
point thirty-five feet abaft the main hatch to, 
or a little aft of, the first stanchion forward 
of the after hatch. About seven hundred 
sacks were stowed on the orlop deck. That 
in the lower hold commenced at, or a little 
forward of, the main-mast and extended aft 
to the tank. On the orlop deck and between 
decks it was piled so that a space varying 
from eighteen inches to three feet was left 
between it and the deck beams above. In the 
lower hold it was piled nearer the deck 
beams, but still a very considerable space 
was left between them and the salt. The 
orlop deck, aft of the main hatch, did not ex- 
tend as far forward as the main-mast, and 
the sacks beyond it were piled from the lower 
hold up even with those on the orlop deck. 
Between decks the forward end of the sacks 
toward the main hatch was covered with a 
matting reaching from the deck and lapping- 
over the top. It was held in place on deck 
with loose pieces of wood. Neither the be- 
tween deck nor the orlop deck were perfectly 
tight, but, in some places, especially in the 
wings, there were cracks through which fine 
substances would pass. The main-mast was 
fifteen or sixteen feet abaft the main hatch, 
and around this, while the ship was work- 
ing, like substances could pass. The main 
hatch, below the main or spar deck, was open 
down to the lower hold, dm-ing the entire 
voyage. The salt was piled in tiers, one sack 
above another, as close as it could be. The 
arsenic was pulverized and white. It was 
only a little coarser than flour, and could not 
be readily distinguished from the salt when 
the two were mixed. It was packed in one 
hundred casks, weighing from three to four 
hundred pounds each. It was stowed be- 
tween decks, in three tiers of thirty-thr^e 
casks each and one cask over; each tier ex- 
tending entirely across the ship. The first 
tier commenced at the combing of the main 
hatch, and the three reached about five feet 
aft. The casks were all laid on deck, sup- 
ported by pieces of wood and chocked, but 
there was nothing to hold them down to 
place, or to keep them from working fore and 
aft in a sea. This was bad stowage, and was 
entirely insufiicient to keep the casks from 
breaking away when the ship rolled in heavy 
weather. The soda ash was stowed forward 
of the main hatch in the lower hold and the 
between decks.- The space between decks 
from the arsenic to the salt was unoccupied,. 
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except by the cliain boxes. On tbe lOtb of 
March the ship was overtaken by a severe 
storm, which lasted six days, and caused her 
to roll and pitch very heavily. Soon after it 
commenced, the arsenic, on account of its bad 
stowage, broke away, and was thrown about 
on deck from side to side with very great 
violence. About forty of the casks had one 
OP both the heads broken out, and the con- 
tents, in whole or in part, were scattered 
around on deck. Nothing could be done to- 
wards the re-stowage until after the storm 
was over, as it was unsafe to open the hatches, 
and dangerous to work below while the ship 
was pitching and tossing so heavily. The 
third day after the storm abated the arsenic 
was put back into the casks and the deck 
swept up. The heads of about twenty of the 
casks were replaced, but the others were so 
badly broken that this could not be done 
with them. The casks were then stowed be- 
tween the chain box and the sides of the 
ship, some of them standing on end. They 
were blocked up as well as they could be 
with wood. On the 24th of March another 
storm came on and the arsenic again broke 
adrift. This time about the same number of 
casks were stove, and the contents scattered 
about the deck. The largest part, however, 
was found in the wings. Four of the casks 
were so badly broken that they could not be 
again used. When the gale abated, all the 
arsenic that the casks would hold was put 
back, and the remainder swept into a pile 
on deck, a little abaft the main-mast and be- 
tween that and the side of the ship, and cov- 
ered with matting kept in place by pieces of 
w6od. Ten or twelve of the casks could not 
be headed up in one end. The casks were 
again stowed, some of them standing on end, 
between the chain box and the sides of the 
ship. There was nothing between the loose 
arsenic in the pile and the deck. The vessel 
arrived in New York, without having ex- 
perienced any further heavy weather, on the 
4th of April. No report whatever was then 
made to the consignees of the salt, of what 
had occurred on the voyage.. The soda ash 
and arsenic were discharged from the for- 
ward and main hatches before any of the salt 
was taken out New casks were procured to 
replace those that had been broken up, and 
the others were repaired. After this, the 
discharge of the salt was commenced from 
the after hatch. All of the Ashton salt, and 
a part of the Marshall, had been sold to ar- 
rive. The' delivery commenced on the 16th 
of April, and the salt was taken first from the 
orlop deck and between decks, and then from 
the lower hold. Seven hundred and seventy- 
five sacks of the Marshall salt were put out 
on the 16th, and five hundred on the 17th, 
aU of which came from the after hatch. On 
the 17th, also, a lighter came alongside for, 
another load of the Marshall salt. About 
two hundred sacks, for this load, were taken 
out of the after hatch, and, no more of the 
Marshall brand being accessible from that 
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hatch, the main hatch was opened, and the re- 
mainder of a load of five hundred sacks taken 
from there. As the sacks were coming out 
of the main hatch, the captain of the lighter 
discovered on some of them a white powder 
and objected to receipting in good order. 
This powder proved to be arsenic. The mate, 
who was superintending the getting out of 
the cargo, at once reported what bad been 
discovered, to the captain. This was Satur- 
day afternoon, and the captain, suspecting 
that the powder was arsenic, went to the 
office of the ship's consignees, to consult 
with them. They had left, howeva", before 
he arrived and nothing more was done until 
Monday morning. The lighter finished tak- 
ing on her load that night About ten o'clock 
Monday morning the captain had an inter- 
view with his consignees, and, upon their 
advice, he went to the consignees of the salt 
and told them what had occurred, at the same 
time saying he found some of the salt had be- 
come impregnated with the arsenic. One of 
the consignees of the salt went at once to the 
ship to stop further deliveries. At that time, 
1,775 sacks of the Marshall brand had been 
delivered" and had actually gone into store. 
This included the two or tliree hundred sacks 
that had been taken out of the main hatch. 
One hundred and thirty sacks of the Ashton 
brand, taken out of the main hatch, had been 
delivered upon drays, and three hundred had 
been loaded on a lighter alongside. All, or 
nearly all, save the three hundred sacks on the 
lighter, had actually gone into store. No at- 
tempt was made to keep that which had 
arsenic upon it separate from the rest, but 
it was thrown together indiscriminately. Aft- 
er the delivery had been stopped, an expert 
was employed by the consignees of the salt, 
to make a thorough examination of the ves- 
sel and such of the cargo as remained on 
board. Arsenic, in the form of dust, was 
found pretty generally diffused throughout 
the ship, from the main hatch aft about 
twenty-five feet. It was found on projecting 
timbers, on the floor, in some places, on rough 
places in the ceiling of the ship, and in the 
matting. It was found on very many of the 
sacks, in appreciable quantities. The sacks 
in the wings and around the main-mast were 
the most affected. In some instances it stood 
half an inch thick on .the sacks. Some of the 
sacks were only touched on the ends. On 
some it extended several inches, and on oth- 
ers the whole upper half was covered. The 
point furthest aft where any arsenic was 
found, was twelve feet beyond the fifth tier 
of sacks, in a piece of matting used for cov- 
ering, and on the sacks as far as the sixth 
tier. The tiers beyond the sixth had mostly 
been removed. It had evidently sifted 
through the cracks in the decks and the open- 
ing around the mast One of the sacks was 
taken out and opened. Samples were taken 
from the outside and the middle of this pack- 
age, and analyzed. In all arsenic was found 
in appreciable quantities. On the 23d of 
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April the expert reported to tlie consignees 
Jis follows: '70 Union Place, April 23d, 1875. 
Messrs. Webster & St Jolin— Gentlemen: 
The day I accompanied you (AprU 21st, 1875) 
to visit the ship Kiagara, pier 47, East river, 
I obtained dust brushed from saciss of salt 
«towed near the main hatch in the lower deck 
of said vessel; also, from sacks in the orlop 
deck; also, from near the main-mast; also, a 
white powder from the after part of the comb- 
ings of the main hatch; also, a piece of mat- 
-tmg from around the lowest part of the main- 
mast; also, another piece of matting from the 
starboard wing of the ship in the lower hold, 
said matting being used to protect the bags 
from being soiled. On submitting these to 
■chemical analysis I found arsenic in all of 
them. The matting was thoroughly impreg- 
nated with the powdered arsenic. It had 
-sifted through every portion of it On. Thurs- 
day, the 22d inst, I received at the City Col- 
lege, from John Welsh, truckman of Messrs. 
St John & Avery, a sack of Marshall salt 
which he stated he saw taken out of the 
middle hatch of the Niagara by the mate of 
the vessel, assisted by three men, and in the 
presence of Mr. Collins, salesman of the be- 
fore-mentioned firm. I found the sack of salt 
■covered, in great part, with a white powder, 
which, on analysis, proved to be arsenic. It 
was so liberally distributed that the slightest 
touch caused its removal. I carefully cut 
open the sack, laid back the cut sides, and 
removed a portion of the salt from difiCerent 
parts. I dissolved the samples thus obtained 
in water, and, by various chemical tests, ob- 
tained arsenic from the salt thus demon- 
strating that, notwithstanding the compact 
texture of the sack, the arsenic had sifted 
through. From these examinations, I am of 
the opinion, 1st That arsenic, in the form of 
a powder, has been distributed through the 
holds of the ship Niagara. 2d. That the 
white powder on many of the sacks of salt 
is arsenic. 3d. That the arsenic has sifted 
through the tissue of such sacks, and has 
contaminated the salt contained therein. 4th. 
That, in consequence of this poisonous ad- 
mixture, said salt should not be used for 
edible purposes, as, in the household, the 
salting of butter, the presei-vation of meat 
&c., &c. 5th. That, since the arsenical powder 
covera the sacks to so large an extent, and is 
so easily removed, said sacks should not be 
conveyed with or stored where articles used 
for food may be contaminated by the fine 
arsenical dust necessarily discharged in ordi- 
nary handling of the sacks. 6th. That, from 
the fact of the discovery of arsenic on the 
lower part of the main-mast and in the mat- 
ting covering the same, and in the matting ob- 
tained from one of the wings of the vessel, 
in the lower hold, and in the dust from some 
of the sacks of salt there stowed, this poison 
has gained access to this part of the ship. 
7th. That, from the discovery of arsenic in 
the dustings of sacks of salt near the main 
Jaatch, in the lower hold of the ship, though 



less in amount than found on those in the 
upper hold, still said sacks and their con- 
tents are not free from contamination. 8th, 
That, inasmuch as I have learned from one 
of tlie officers of the ship Niagara, that about 
three thousand sacks of salt have been re- 
moved from the vessel, in my opinion, those 
powdered with arsenic may have contaminat- 
ed others comparatively free therefrom. 
Hence, without a chemical analysis of the 
contents of each sack, it would be impossible 
to predicate which are free from this poison. 
9th, That many sacks of salt in the hold of the 
vessel on the 21st of April are probably un- 
contaminated, but in my opinion, it would be 
wise, as a matter of precaution, not to use 
the said salt as a condiment or in any ar- 
ticles of diet Furthermore, I have learned 
from the captain of the Niagara that one hun- 
dred kegs of arsenic were stowed near the 
main hatch in the upper hold of said ship, 
and that, during two severe storms, on the 
passage from Liverpool, nearly the half of 
said kegs were broken, and their poisonous 
contents scattered, and, as I have found said 
arsenic disseminated, in a pulverulent form, 
in the holds of the vessel, even passing in 
considerable quantities between the main- 
mast and the deck, and through crevices in 
the deck to the lower holds, and as it is 
known that from one to five grains of arsenic 
may produce fatal results in the human be- 
ing, from my experience as a toxicologist I 
am of the opinion that all the salt imported 
by the ship Niagara, during her last voyage 
from Liverpool, should be used solely for pur- 
poses where life would not be endangered. 
I have the honor to remain, your obt servt, 
R- Ogden Doremus.' The expert as a wit- 
ness in the cause, substantially reiterated 
the statements in his report On the receipt 
of this report, the consignees declined re- 
ceiving any more of the salt, and stopped the 
sale of that which had been delivered. A 
few days afterwards, the agents of the ship 
called upon Charles F. Chandler, professor 
of ehemistiy in Columbia College and presi- 
dent of the board of health, to make an ex- 
amination of the ship and the cargo on board. 
He carefully inspected the vessel and took 
samples, which were analyzed for him by 
the chemist of the board of health. He also 
selected one of the sacks for examination, and 
parts of its contents were analyzed. Arsenic 
was found in the salt, but he was of the 
opinion that there was not danger of harm 
coming from the use of the salt, and, there- 
fore, as a member of the board of health, did 
not condemn it When these examinations 
were made, nearly all of the salt had been 
removed from the orlop deck and the between 
decks, and many of the tiers in the lower 
hold had been broken up, in selecting out the 
different brands to fill the various delivery 
orders, and there was no way of determining 
the actual condition of the sacks which had 
been discharged, except by chemical analysis, 
the expense of which would be more than the 
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salt would be wortli afterwards. Soon after 
the last report of the examiners was made, 
the remainder of the salt was discharged and 
placed in store, under an amicable arrange- 
ment, for that purpose, between the parties. 
All that which had been before delivered 
was collected and placed in the same store. 
It remained there for something more than a 
year, when, imder another arrangement be- 
tween the parties, it was sold for fertilizing 
purposes. The loss on the Ashton salt, by 
this sale, it was agreed between the parties, 
amounted, at the date of the decree below, 
January 3d, 1878, to five thousand three hun- 
dred and eight os/ioo dollars. After the salt 
had been placed in store, under the arrange- 
ment between the parties, the libellant re- 
fused to permit the respondents to put it on 
the market for sale, to go into consumption." 

John E. Parsons, for libellant 
Henry NicoU, for claimants. 

WAITE, Chrcuit Justice. It was conceded, 
upon the argument in this court, that the ar- 
senic was badly stowed, and that the ship 
was liable to the extent it could be shown .the 
salt had been actually impregnated with the 
poison. The whole controversy here has 
been in respect to the amount of damages. 
On the part of the ship, it is claimed that the 
sacks which had come in contact with the 
arsenic should have been separated from 
those that had not, and that the good^ should 
have been sold as sound, the others only be- 
ing condemned. Undoubtedly, a very large 
part of the cargo was free from taint when 
it arrived. If a careful inspection had then 
been made, and pains taken to keep such of 
the sacks as had been exposed to contamina- 
tion from such as had not, it is clear that a 
separation might have been made of the good 
from the bad, which would have ensured 
■safety. But, unfortunately, this was not 
done. Whether designedly or not, the con- 
signees were kept in ignorance of what had 
occurred on the voyage, and an inspection of 
the ship delayed by her officers and agents, 
until bulk had been broken, and a large num- 
ber of the impregnated sacks mixed with oth- 
ers, that were probably sound, in such a way 
that it was impossible to distinguish the one 
from the other. Confessedly, all the sacks of 
the Marshall brand which came out of the 
main hatch on the 17th, and all the sacks of 
the Ashton brand which came out on the 
19th, were taken from around the main-most 
and from the other places that had been most 
exposed to the poison. No attempt what- 
ever was made on the 17th to confine the ar- 
senic to the places in which it then was. In 
fact, no attention at all was paid to it until 
complaint came from the lighterman. Even 
then notice could not have been given that the 
powder which was the cause of the complaint 
was arsenic, for, the delivery clerk, who was 
sent by the consignees of the ship to check 
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out the cargo, was not made acquainted with 
the facts until Monday, when the consignees 
of the salt came to stop further delivexies. 
It was then clearly too late to make an abso- 
lutely reliable separation. The evidence- 
shows, beyond all question, that the poison- 
had become mixed with the salt in some of 
the sacks, in quantities sufficient to endanger 
life, and that, after the dust had been knock- 
ed or brushed off the outside of the sack, as- 
it easily could be, there was no way of telling 
what had become impregnated and what had 
not, except by an expensive chemical anal- 
ysis. When, therefore, the consignees of the- 
salt became aware of the dangers to which- 
it had been exposed and stopped further de- 
liveries, the commercial character of their" 
property, as a superior article of fine salt for" 
the table and other domestic uses, was neces- 
sarily gone. The consignees of the arsenic 
had told the consignees of the salt that there- 
was arsenic enough scattered about" the ship, 
durhag the voyage, "to poison a nation," and 
from two to three hundred sacks, that were- 
known to have been exposed to contact with 
the poison, had been mingled indiscriminate- 
ly with fifteen hundred, or thereabouts,- 
which might have been sound, without any 
way of distinguishing the good from the bad,. 
The tiers, as they had been piled in the ship, 
were broken up, and the poisonous dust, 
which, in some places, stood half an inch 
thick upon the outside of the sacks, had been- 
suffered to fall where it would, without any 
attempt whatever at confinement. Clearly, 
under such circumstances, there was no way 
of ensuring absolute safety, except to con- 
demn the whole. It matters not that per- 
sons might have been found, who, tempted 
by the hope of gain, would pay for the prop- 
erty more than it was worth for fertilizing 
purposes, and run the risk of selling it for 
domestic uses. To have exposed a single- 
sack to sale for such uses would be a gross 
wrong, unless it was known to be entirely 
free from danger. The public safety requir- 
ed .that no risks should be taken. A mistake 
could not be tolerated, and, as the ship alone 
was at fault for putting the property in such 
a condition that absolute certainty in this 
particular was not attainable, it is but just 
that she should be charged with the differ- 
ence between its value, according to the com- 
mercial character to which it had been re- 
duced by her gross and palpable neglect, and 
that which it originally had. Human life is- 
not to be needlessly exposed to danger. 

But, it is useless to proceed further. This 
whole subject was carefully considered by 
the learned district judge, and I agree fully 
with the -views expressed in his elaborate- 
opinion filed below. Let a decree be prepar- 
ed in favor of the libellant, for the amount 
of the decree below, with interest on the ac- 
tual amount of the loss, from the date of that 
decree until the present time, and also for 
the costs in both courts. 
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NICHOLAS T. MURRAY et al. 

[5 Sawy, 320; i IS N. B. R. 469.] 

Circuit Court, J>, Oregon. Nov. 25, 1878. 

Demurrer for Want op Equity — Ne Unques 
Assignee — Fraudulent Conveyances — Limita- 
tion — Annulling a Discharge — Limitation 
— ^Estate of Bankrupt. 

1. A demurrer for want of equity will not lie 
to a bill that is not deficient in substance, al- 
though for some technical reason — as the lapse 
of time or want of jurisdiction in the court — 
the relief sought for cannot be attained in that 
suit. 

2. A demurrer that a bill does not state facts 
suflficient to constitute a cause of suit is un- 
known to chancery practice, and at most is noth- 
ing more than the general demurrer for want of 
equity. 

3. An objection to a bill, in which the com- 
plainant describes himself as an assignee, that 
he is not legally such assignee must be made 
by plea and not demurrer. 

4. A suit by an assignee to set aside a fraud- 
ulent conveyance, made by the bankrupt after 
his discharge, of property concealed prior there- 
to, is not a suit to annul such bankrupt's dis- 
charge, and may therefore be brought in the cir- 
cuit court 

5. Such suit may be brought at any time with- 
in two years from the discovery of the fraud by 
the assignee or those whom he represents. 

[Cited in Re Brown, Case No. 1,9S3; West 
Portland Homestead Ass'n v. Lownsdale, 17 
Fed. 207.] 

6. The district court which granted a dis- 
charge alone has jurisdiction of a proceeding 
to annul it; and semble, that such proceeding 
must be brought by the creditor and may be 
brought at any time within two years from the 
discovery of the fraud for which it is sought to 
be set aside. 

7. The statute of limitations of the state where 
the bankrupt resides, applies to the proof of 
debts against his estate; and such statute con- 
tinues to run against such debts 'after the adjudi- 
cation in bankruptcy, and therefore no claim 
can be proven or enforced against such estate, 
unless an action could be maintained thereon in 
the court of such state. 

[Disapproved in Re McEanney, 15 Fed. 912.] 

8. The estate of a bankrupt, after satisfying 
the valid claims against it, belongs to the bank- 
rupt, and therefore a conveyance by him al- 
leged to be fraudulent as against creditors,- will 
not be set aside on a suit by the assignee, where 
it appears that there are no debts provable 
against the estate. 

[9, Cited in U. S. v. Griswold, 8 Fed. 501, 
562, to the point that a discharge, even though 
fraudulently obtained, is binding until set aside 
or annulled in a suit brought for that purpose, 
in the court where it was granted, by an exist- 
ing or injured creditor or the official assignee.] 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



This suit was brought on May 21, 187S [by 
H. B. Nicholas, assignee in bankruptcy, 
against James W. Murray and others], to 
have a discharge in bankruptcy heretofore 
granted to the defendant Murray declared 
fraudulent and void; and to have certain con- 
veyances of lots 1, 2, 7 and 8, in block 65 in 
Caruthers's addition to Portland, set aside as 
being made to defraud the creditors of said 
bankrupt 

John B. Waldo, for complainant. 
Joseph N. Dolph, for defendants. 

DBADY, District Judge. The material facts 
stated in the bill are that on June 6, 1868, the 
defendant Murray -was duly adjudged a bank- 
rupt in the district court of this district, upon 
his own petition filed therein on May 30, 1868; 
that an assignee of his estate was appointed 
and acted as such until his discharge on 
April 17, 1872, and that on February 20, 1869, 
said Murray fraudulently procured his dis- 
charge in bankruptcy; that it appeared from 
the schedules of said bankrupt that his assets 
amounted in value to only two hundred and 
fifty-eight dollars, all of whidi was set apart 
to him as exempt, and that his creditors 
■were four in number— three of whom resided 
in San Francisco and one in Missouri; that 
these debts aggregated five thousand five hun- 
dred and twenty-seven dollars and forty-eight 
cents, and arose upon simple contract, four 
thousand dollars of which was contracted in 
Missom-i and became due not later than 
Januaiy, 1884, the remainder— one thousand 
five hundred and twenty-seven dollars and 
forty cents— being contracted in California, 
and coming due not later than August, 
1866; that the California creditors relying 
upon the statement in said schedule, from 
which it appeared there were no assets ap- 
plicable to the payment of claims against 
the estate, failed to prove their debts; that 
the debt stated to be due the Missouri cred- 
itor was not proven and is false and ficti- 
tious; that at and before the filing of the 
petition aforesaid the bankrupt was the own- 
er of the premises aforesaid, and during the 
year 1857 erected a dwelling thereon, but 
fraudulently omitted the same from his sched- 
ule; that the legal title thereto was in a thii-d 
person, who held the same in trust for the 
banki-upt, and with intent to defraud the 
creditors of the latter; that on July 13, 1869, 
said third person conveyed the premises to 
the bankrupt, who continued to hold the prop- 
erty in his own name until February 4, 1878, 
when he conveyed the same to his co-defend- 
ant, without any or upon a grossly inadequate 
consideration, with intent to defraud his ci*ed- 
itors, and that said defendant now holds the 
same in trust for the bankrupt and with in- 
tent to defraud the creditors of the latter; 
and that none of said California creditors, 
nor said assignees, ever knew or became 
aware of the alleged fraud concerning said 
propei-ty until December, 1S77. The defend- 
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iints demur to the bill separately, "but allege 
the like causes of demurrer. 

The first cause is the general one, that the 
complainant has not made out a case which 
entitles him to any relief, and the second is 
like unto it— that the bill does not state facts 
sufficient to constitute a cause of suit But 
there is no such defect or insufficiency in the 
substance of this case as will sustain a de- 
murrer for want of equity. On the contrary, 
the case made by the bill is one of a gross 
smd. palpable fraud, against which the com- 
plainant is entitled to have the relief prayed 
for, unless for some special and technical 
cause— as the lapse of time, a mistake in the 
forum or the like, this suit cannot be main- 
tained. The second cause is borrowed from 
the code practice, but I believe is unknown 
to equity pleading. So far as it has any 
significance it amounts to an allegation that 
there is no equity in the bill, and in eflEect is 
the equivalent of the first cause. They are 
jieither well taken and are both overruled. 

The third and seventh causes are substan- 
tially the same, and are both to the effect that 
the complainant is not eiftitled to sue because 
be does not really sustain the character he 
pretends to— that is, he is not the lawful as- 
signee of the estate of Murray. But the 
complainant is described in the bill as the as- 
signee of the estate, and that is sufficient on 
^lemurrer, both at law and in equity. If the 
defendants wish to contest the right of the 
complainant to sue in the character assumed 
—as the assignee of Murray's estate— they 
must make the objection by a plea denying 
the right. The case is like the one where a 
party sues as administrator. The defendant 
cannot assume that the complainant is hot a 
lawful administi'ator and question his right 
to sue in that character by demurrer, but he 
must make the objection by a plea of ne 
uniques administrator. Story, Eq.-Pl. § 72T; 1 
Ohit, PI. 525; Curt. Bq. Prec. 159. Neither 
is the demurrer well taken so far as these 
causes are concei'ned. 

The sixth cause of demurrer is that this 
court has no jurisdiction to hear the cause 
or grant the relief prayed for. This is insuffi- 
cient as a special demurrer, because it does 
not give any reason why this court is with- 
out jurisdiction. But on the argument the 
ground of the objection was disclosed as fol- 
lows: This is a suit, among other things, to 
annul the bankrupt (Murray's) discharge up- 
on the ground of fraud in obtaining it, and no 
court has jurisdiction of that matter but the 
district court that granted it 

The argument is, that as by section 5119 of 
the Revised Statutes, a discharge in the bank- 
ruptcy, subject to certain exceptions, of which 
this case is not one, shall "release the bank- 
rupt from all debts, claims, liabilities and 
•demands, which were or might have been 
proved against the estate in bankruptcy;" 
and as by section 5120 of the Revised Stat- 
utes, provision is made that any creditor 
•"who .desires to contest the validity of the 
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discharge on the ground that it was fraudu- 
lentiy obtained, may, at any time within two 
years after the date thereof, apply to tbe 
court which granted it to annul the same;" 
it follows that no ene but a creditor can mam- 
tain a proceeding to annul a discharge, and 
that no court but the court which granted it 
has jurisdiction of the same. 

But on the other hand it is maintained that, 
correetiy speaking, this is not a proceeding 
to annul a discharge, but simply to set aside 
certain fraudulent conveyances whereby the 
property of the bankrupt has been and now 
is covered up and prevented from coming to 
the hands of his assignee, and that the bank- 
rupt is made a party to the suit not for the 
purpose of affecting in any manner his dis- 
charge or establishing or ei^forcing any claim 
against him personally, but to relieve the 
propeity which rightfully belongs to his as- 
signee from the effects of the fraudulent con- 
veyances received and made by him since the 
date of the discharge. 

There ip no doubt but that a direct pro- 
ceeding to annul a discharge must be brought 
in the district court which granted it; and 
the better opinion seems to be that it cannot 
be attacked or called in question otherwise or 
elsewhere. Way v. Howe [108 Mass, 502]; 
contra, Perkins v. Gay, 3 N. B. R. 772. • It 
may be also that such suit must be brought 
by a creditor in person and not by his rep- 
resentative, the assignee. But whether the 
limitation of two years within which such 
proceeding may be brought is to be counted 
from the date of the discharge or the discov- 
ery of the fraud on account of which it is 
sought to set it aside is a question upon 
which my mind, in the light of Bailey v. 
Glover, 21 Wall. [88 V. S.] 346, inclines to 
the latter view. 

Apart, then, from the question, is this a suit 
to annul a discharge? there is no doubt of 
the jurisdiction of the court to hear the cause _ 
and grant the relief. This suit is one by the 
assignee against the defendant claiming an 
adverse interest "touching certain properly 
* * * of the bankrupt transferable to or 
vested in the assignee," and jurisdiction of 
it is expressly conferred upon the court by sec- 
tion 4970 of the Revised Statutes. It is not 
barred by the limitation of two years pre- 
scribed by section 5057 because it is alleged 
in the bill that the fraud was not discovered 
by the complainant or the former assignee or 
any of the creditors until December, 1877; 
and in Bailey v. Glover, supra, the supreme 
court held that the general principle applies 
to this limitation, so that where the suit is 
intended to obtain redress against a fraud 
concealed by the party, or which from its na- 
ture remains secret, "the statute does not be- 
gin to run until the fraud is discovered by, 
or becomes known to, the party suing or those 
in privity with him." The same ruling was 
made by Mr. Justice Curtis in Carr v. Hilton 
[Case No. 2,436], upon a similar limitation, 
contained in section 8 of the bankrupt act of 
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1841; and this agrees with the rule prescrib- 
ed by the law of this state in cases of fraud 
and mistake. Civ, Code Or. § 378. 

My best impression is that this is not a suit 
to annul the bankrupt's discharge, and that 
so far this court has jurisdiction of it In- 
deed, it is not certain that he is a necessary 
party to the suit. The only relief that can be 
obtained against him is a discovery. The 
remaining relief— the conveyance of the prop- 
erty to the assignee, or the setting aside of 
the fraudulent deeds— is sought only against 
his co-defendant, in whom the title to the 
premises is now vested hj the wrongful act 
of the bankrupt. Suppose, for instance, that 
after the bankrupt's discharge he should re- 
ceive a conveyance of property purchased by 
him before he was adjudged a bankrupt, or 
should unlawfully obtain possession of some 
of the personal property of the estate, would 
a suit by the assignee against the bankrupt, 
to compel a conveyance or delivery of this 
property to himself, be a proceeding to annul 
the discharge, or could the bankrupt shelter 
himself behind this certificate and defraud 
his creditors of the property with impunity? 
I think not The discharge relates back to 
the filing of the petition, and as to any subse- 
quent intermeddling with or act concerning 
the estate done or suffered by him, he is lia- 
ble to the assignee or creditor, as any third 
person. In this case, the bankrupt, after his 
discharge, wrongfully took the title to the 
property, well knowing it to belong to his es- 
tate in bankruptcy, and with the like knowl- 
edge and the intent to defraud his creditors, 
subsequently conveyed to his co-defendant; 
and his discharge, which is a protection 
against suits, on account of any debt demand 
or liability, existing at the time of the adjudi- 
cation, is no defense to any proceeding on this 
account. 

The fourth cause of demurrer is that this" 
suit was not commenced within two years 
from the date of the bankrupt's discharge. 
This, of course, assumes that this is a suit to 
annul the discharge, and that the statute 
commenced to run from the date of the dis- 
charge, whether the fraud was then discov- 
ered or not. Both these assumptions are, I 
think, incorrect The demurrer as to this and 
the sixth cause is not well taken. 

The fifth and last cause of demurrer is, 
that it appears from the bUl that the claims 
of the creditors mentioned therein were 
barred by the statute of limitations before the 
commencement of this suit 

In the consideration of this question, I think 
it must be taken for granted that there are 
no other creditors of the bankrupt than those 
named in his schedule and mentioned in the 
bill. There is no allegation in the bill that 
there are any other creditors. It must also 
be admitted that all these claims, though not 
barred by the statute of limitations of Ore- 
gon, at the date of the adjudication, were so 
barred before the commencement of this suit, 
the causes of action arising thereon having 
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accrued more than six years prior thereto. 
Civ. Code Or. § 6. 

The question, what effect have the statutes 
of limitations of the several states upon the 
proof of debts in bankruptcy, has not been 
passed upon by the supreme court, and the 
decisions of the lower courts upon the matter 
are conflicting. 

In Re Ray [Case No. 11,589], Judge Blatch- 
ford held that a debt, altjhough barred by the 
statute of the state in which the debtor re- 
sided, was provable in bankruptcy, unless 
barred throughout the United States. 

In Re Shepard [Id. 12,753] Judge Hall held 
that a debt against which the statute of lim- 
itations of the state had run, was neverthe- 
less a debt, and might be proved and allowed 
in bankruptcy, for the reason that there was 
no statute of the state (N. Y.), or the United 
States, which prevented it On the other 
hand, in Re Eangsley [Id. 7,819] Judge Low- 
ell held that a debt, barred by the statute of 
the state where the debtor resides, cannot be 
proved against his estate in bankruptcy; 
which agrees with the English rule: Ex 
parte Dewdney, 15 Ves. 479. In Re Hardin 
[Case No. 6,048] Judge Pox made the same 
ruling. In Re Reed [Id. 11,635] Judge Blod- 
gett held that the defense of the statute of 
limitations might be made "to the claim of a 
creditor seeking to prove his debt in bank- 
ruptcy, whenever that defense might be made 
in a suit in the state where the debtor re- 
sides." In Re Noeson [Id. 10,288] Judge Dy- 
er ruled that a debt barred by the statute of 
Wisconsin could not be proved in bankruptcy 
therein. In Re Cornwall [Id. 3,250] Judge 
Woodruff held that the com-ts of the United 
States, when sitting as com-ts of bankruptcy, 
were as much bound by the statutes of limita- 
tions of the states in which they sit as in 
ordinary cases, and therefore a debt barred 
by the statute of New York was not provable 
therein, in bankruptcy. 

From this summary of the cases it will be 
seen that the decided weight of authority is 
in favor of the application of the statute of 
limitations to claims in bankruptcy, and, in 
my judgment that of reason also. Doubtless 
congress might have established a uniform 
rule of limitation as to the proof of debts in 
bankruptcy, as it may do in regard to pro- 
ceedings in the national courts generally. 
Peiper v. Harmer [8 PMla. 100]. But it has 
not done so, and the inference therefrom is 
sti-ong and convincing that it was the inten- 
tion to leave the matter to be governed by 
the local law. This is more evident, from 
the fact that it a claim is contested upon the 
proof, an appeal lies to the circuit court (Rev. 
St §§ 4980, 4984), where the clahn must be 
declared upon and tried as in an action at 
law. In such action the court would be 
bound, under section 34 of the judiciary act 
(Rev. St § 721) to give effect to the statute of 
limitations of the state, and if the claim was 
barred by such statute the, creditor could not 
recover. It can hardly be supposed that con- 
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gress Intended that the state statute of lim- 
itations should he applicahle to the claim on 
the trial in the circuit court, and not so in 
making proof of it in the district cornet. 

My conclusion is, that the statute of limita- 
tions of the state where the dehtor is ad- 
judged a hankrupt, applies to all debts due 
from the hankrupt with the same efEect, as if 
the claim was then sued upon in the state 
court 

The next question is, If a datm is not harred 
when the petition in bankruptcy is filed, does 
the statute of limitations continue to run 
against it thereafter, or may it be proyen at 
any time after the adjudication, although the 
period prescribed by the statute as a bar to' 
an action thereon has elapsed? 

In Re Eldridge [Case No. 4.331] Judge 
Hughes held that the statute ceases to run 
from the commencement of the proceedings in 
bankruptcy, and if a debt is not then barred 
It may be proven at any time afterwards. In 
support of this ruling the case of Ex parte 
Boss, 2 Glyn & 3". 46, and cases arising under 
the Massachusetts insolvent law were cited. 
In Ex parte Boss, supra, the commission Is- 
sued in 1810, and the debt was due in the 
same year. On an application to prove the 
debt in 1824, and an objection that six years 
had elapsed, the vice-chancellor held that the 
statute did not run against a creditor after 
a commission Issued; that the commission 
was a trust for the benefit of all the creditors, 
and the statute never ran against a trust; 
and upon appeal to the lord chancellor, this 
ruling was affirmed. The case In re Eldridge 
Is the only one I have found in the national 
courts upon the point. 

I am not satisfied with the doctrine of this 
case. It seems to me it avoids in a great 
measure the rule that the local statute of lim- 
itations shall govern. But for the adjudica- 
tion in bankruptcy these claims would all 
have been barred before 1873. And yet this 
adjudication in no way hindered the creditors 
from proving these claims in the court of 
bankruptcy before the expiration of six years 
from their maturity, and thus have prevented 
the bar of the statute from attaching to them. 
The bar of the statute is founded upon the 
presumption of payment from the lapse of 
time, and there is as much reason in presum- 
ing payment or satisfaction of a debt matur- 
ing after the bankruptcy of the debtor as be- 
fore. Both on the ground of public con- 
venience and private security the presumption 
ought to prevail In the one case as well as 
the other. The motion that the ease becomes 
a trust fund In the hands of the assignee, 
and, therefor^ the statute of limitations 
ceases to run against an unproved and tm- 
known claim upon such fund, seems to rest 
upon a mistaken analogy. True, the assignee 
may be called a trustee by operation of law, 
in invltum, to distribute the estate according 
to law; that Is, to pay the valid subsisting 
claims as far as the assets will permit, and 
to pay over the residue, if any, to the debtor. 
18FED.0AS. — 12 
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But this does not make each creditor, whether 
known to the assignee as such or not, a ces- 
tui que trust, between whom and the assignee 
there is that relation of personal trust and 
confidence that prevents any presumption 
arising to the prejudice of the former from 
mere lapse of time. On the contrary, there 
is no actual trust and confidence between the 
parties— prior, at least, to tiie proof and al- 
lowance of the creditors' demand— and, there- 
fore, it cannot be that, by reason of adjudi- 
cation in bankruptcy, his claim is exempt 
from the ordinary law of proof and presump- 
tion, but may be dug up at any time and 
proved against the estate, when in the com- 
mon course of affairs the evidence of Its pay- 
ment or Illegality is lost or forgotten. I do 
not forget in this connection that the debts 
In question are upon the bankrupt's sched- 
ules. But the doctrine that there is an ac- 
tual trust between the assignee and each 
.creditor, and, therefore the statute of limita- 
tions does not run against the latter after an* 
adjudication in bankruptcy, applies, if at all, 
to debts oflE the schedules as well as those 
upon them. Neither Is the mere fact that the 
claim is mentioned in the schedules any suffi- 
cient security against the danger of delay In 
making proof thereof. , The claim, although 
upon the schedules may not be valid as 
against the other creditors, if at aH. Indeed, 
in this very case, it Is alleged in the bill that 
the principal debt named in the bankrupt's 
schedule is fictitious and fraudulent 

An assignee, like an administrator, is really 
the officer or agent of the law to distribute 
the estate among those legally entitled to it 
Each creditor is interested in preventing the 
allowance of illegal claims — claims which" 
could not be collected by the ordinary process 
of law. 

The statute (Bev. St § 5067) provides that 
"all debts due and payable from the bank- 
rupt at the time of the commencement of the 
proceedings in bankruptcy, and all debts then 
existing but not payable until a future day, 
* * * may be proved against the estate of 
the hankrupt." 

It must be admitted that this language tak- 
en literally and alone, would permit the prooi 
of these debts. There is no limitation in the 
statute upon the time of making the proof. 
But it must be' construed with reference to 
existing laws upon the subject of "debts due 
and payable"— among others, the local statute 
of limitations. Considered In this connec- 
tion, a simple contract debt after six years 
from maturity, being no longer "a debt due 
or payable," the statute must be construed as 
if it read, "may be proved against the estate 
of the bankrupt if done so before the lapse 
of time has raised the presumption of their 
payment or satisfaction." 

Of course, a case may arise where the lim- 
itation upon the proof of the claim would ex- 
pire between the filing of the petition and the 
adjudication in bankruptcy, in which event 
it might be necessary to hold that this period 
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should not be counted in the limitation, or 
that the creditor should have some reasonable 
time after notice of the adjudication to make 
his proof. Indeed, this is a proper" subject 
of legislation, and the banlsrupt act should 
have contained a provision covering the whole 
subject of limitation upon the proof of debts, 
and not left it to be worked out in the courts 
by means of otherwise unnecessary and prof- 
itless litigation. 

Having reached the conclusion that the 
debts mentioned in the biU cannot be proven 
against the estate of the bankrupt, it follows 
that this suit cannot be maintained. 

For whatever the character of the transac- 
tions complained of concerning this property, 
the court cannot interfere with it unless it 
appears that the assignee represents some 
creditor who has a daim which he is now en- 
titled to have paid out of it. The remainder 
of the bankrupt's estate, if any, after the pay- 
ment of all valid debts, belongs to the bank-, 
rupt himself, and the assignee holds it in 
trust for him. In re Hoyt [Case No. 6,806]; 
In re Lathrop pd. 8,104]. 

To grant the relief prayed for in this bill 
would then be a useless act. It does not ap- 
pear that there are any debts that could be 
proven against the estate, and therefore, it 
the property was given to the assignee, he 
would be bound to reconvey it to the bank- 
rupt 

A decree will be entered dismissing the bill. 
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NICHOLAS V. The PENANG. 
[See Case No. 10,915.] 



NICHOLAS (PRICE v.). 
415. 



See Case No. 11,- 



Case "No. 10,2S5. 

NIOHOLL et al. v. SAVANNAH STEAM- 
SHIP CO. 

[2 Craneh, C. C. 211.] i 

Circuit Court, District of Columbia. June 
Term, 1820. 

COEPORATIOXS — AttA CHMENT — APPEAHAKCB WITH- 
OUT Bail. 

An attachment under the Maryland act of 
1795, c. 56. against the property of a corporation 
aggregate, wUl be dissolved by its appearance 
withoat bail. 

A ship, the property of the Savannah 
Steamship Company, incorporated under an 
act of the legislature of Georgia, was at- 
tached under the Maryland act of 1795, c. 
56, for a debt due to the plaintiffs [F. Nicholl 
and others]. A writ of capias ad responden- 
dum was issued at the same time, command- 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 



ing the marshal to take the Savannah Steam- 
ship Company. 

Upon the return of these writs, Mr. Taney 
ofEered to appear for the defendant to the 
capias, without bail. 

Ml'. Jones, for plaintiffs, objected to the ap- 
pearance without bail, or security equivalent 
to bail, and moved the court for judgment of 
condemnation against the attached effects. 

Mr, Taney, for defendant. A capias will 
not lie against a corporation aggregate. It 
is an invisible, intangible body. The only 
process against it, to compel aji appearance, 
is summons and distress. It has a right to 
appear, and the court cannoj; rule it to give 
special bail. The attachment is only to com- 
pel an appearance; and for that purpose also 
the act provides that a capias ad responden- 
dum shall be therewith issued, and if both 
writs are served, the capias supersedes the 
attachment, and the attached effects are dis- 
charged; and if it be a case in which the de- 
fendant cannot, according to law, or the* 
rules of the court, be held to special bail, his 
appeaiunce will be entered without bail. 

THE COURT (nem con.) was of opinion 
that the defendant had a right to appear to 
the capias, and that such appearance dis- 
solved the attachment. 

Mr. Jones, for plaintiffs, took a bill of ex- 
ceptions, which stated "that the attorney for 
the plaintiffs, on the 7th day of July, at the 
session of the court which commenced on 
the first Monday of June, (which was the re- 
turn day of the attachment,) moved the court 
for judgment of condemnation against the 
property and effects of this defendant at- 
tached in this cause; and in support of the 
grounds alleged by the plaintiffs in their afii- 
davit, account, and short note, upon which 
the attachment issued, produced and read in 
evidence to the court, the depositions of H. 
B. P. and H. C. &c." 

Whereupon, A. Taney, Esq., as attorney for 
defendant, applied to the court for leave to 
enter a common appearance by attorney for 
the defendant in the said suit, and without 
showing any cause against the condemna- 
tion or any defense against the debt so 
proved as aforesaid, to dissolve the said at- 
tachment upon a mere appeai-ance, to which 
the plaintiffs by their counsel objected, and 
insisted that the said attachment should not 
be dissolved, but that the court should pro- 
ceed to judgment of condemnation, notwith- 
standing the appearance of the defendant by 
attorney, as aforesaid, unless the defendant, 
besides offering such appearance, should 
make an effectual defence in the said suit, 
and show good cause against the condemna- 
tion pi-ayed by the plaintiffs. 

But THE COURT overruled the objection 
of the plaintiffs' counsel, and refused to pro- 
ceed to a determination of the merits of the 
said attachment, and refused to render judg- 
ment of condemnation upon the said attach- 
ment, and ordered the said attachment to be 
dissolved upon a mere appearance by attor- 
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ney as aforesaid; and ordered the suit upon 
tlie capias, issued Tvitli the attachment, to be 
continued under the ordinary rules to plead, 
&c 



NIOHOIiLS (DIX v.). See Case No. 3,926. 

NIOHOLLS (ELLIOTT v.). See Case No. 
4,394. 



Case No, 10,S26. 

NIOHOLLS V. FEASSON et al. 

[2 Oranch, O. C. 526.] i 

Circuit Court, District of Columhia, Dec 
Term, 1824. 

Practice— Service as to One Dependant Oitly 
—Alias Capias. 

If the writ be against two defendants, and one 
only be taken, the cause is discontinued, unless 
an aUas capias be issued against the defendant 
not taken, and continued by pluries, &c., irntU 
the trial term. 

On tiie 21st of March, 1823, the plaintiff 
[William S. Nicholls] issued a capias ad re- 
spondendum against Samuel ITearson and Jo- 
seph Fearson, returnable on the 2d Monday 
of April, 1823, and -which was returned "Cepi 
Joseph; non est Samuel." No alias capias 
was issued against Samuel. Joseph gave 
special bail, and pleaded the general issue; 
and now, at the trial term, 

R. S. Cose, for defendant, contended that 
the cause was discontinued by not continu- 
ing process against Samuel, the joint de- 
fendant named in the first capias. 

J. Dunlop and Mr. Key, contra. The prac- 
tice has not been uniform to issue a pluries. 
It has been generally done, as a matter of 
choice, but not of necessity. Perhaps an 
iilias may be necessary; but if a pluries be 
not necessary, why should an alias? 

THE COURT (nem. con.) decided that pro- 
cesB of capias by alias, pluries, &c, must be 
continued against the absent defendant, until 
the trial term; and that, for the want of it 
in this case, the cause has been discontinued, 
and should be struck off the docket. 

ORANCH, Chief Judge, and MORSELL, 
Circuit Judge, stated that they always un- 
derstood the practice to be so in Maryland. 

But Mr. Key having stated, that the prec- 
edents in Harris's Entries mention one non 
£st only, and not being able to refer to the 
book now, 

TTTTfl COURT said they would hear a mo- 
tion to reinstate the cause, if Mr. Key should 
think he could support the motion. 

No such motion was made, and the plain- 
tiff brought a new suit, in which both de- 
fendants were taken. See McCandless v. 
McCord [Case No, 8,678], at March term, 
1835. 

[See Case No. 10,22T.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



(Case No. 10,228j NICHOLLS 
Case Ko. 10,3S7. 

NIOHOLLS V. FEARSON et aL 

[2 Cranch, C. O. 703.] i 

Circuit Court, District of Columbia. May 
Term, 1826.2 

USUEY — ^WhAT is. 

If a promissory note, indorsed by the defend- 
ants, without an imderstanding that they were 
not to be responsible upon their indorsement, be 
discounted by the plaintifE at a rate exceeding 
the lawful rate of interest for the time the note 
had to run, the transaction is usurious. 

Assumpsit, against the indorsers of W. 
Stewart's note for §101, at sixty days. 

The evidence was that the defendants, hav- 
ing received this note in a fair transaction, 
took it to the plaintiff's shop, with their own 
indorsement on it, and asked him what he 
would give them for it; the plaintiff replied 
?97, to which the defendants agreed, and re- 
ceived the money. 

Mr. Coxe, for defendant, prayed the court 
to instruct the jury; and TSE COURT 
(MORSELL, Circuit Judge, contra,) did In- 
struct them, that if they believed, from the 
said evidence, that the plaintiff received the 
said note from the defendants with their in- 
dorsement thereon, and without an under- 
standing that they were not to be responsible 
upon their said jndoi^ement, and that the 
plaintiff paid therefor only the sum of §97, 
the transaction was usurious, and the plain- 
tiff was not entitled to recover. « 

MORSELL, Circuit Judge, thought "the 
whole subject ought to have been left to the 
•jury without instruction from the court. 

Mr. Key, for plaintiff, then prayed two in- 
structions which THE COURT (MORSELL, 
Circuit Judge, not sitting) refused to give, be- 
cause the evidence did not warrant the state- 
ment of facts upon which the prayers were 
foimded. 

Reversed by the supreme court February, 
1833, 7 Pet. [32 U. S.] 103. 

[See case No. 226.] 



Case mo, 10,228. 

NIOHOLLS V. (S^EORGETOWN. 

[4 Cranch, C. C. 576.]i 

Circuit Court, District of Columbia. March 
Term, 1835. 

If the business of selling lottery tickets is 
lawful, the corporation of Georgetown has not 
power to restrain it; if unlawful, no power to li- 
cense it. 

This was a motion or petition for a cer- 
tiorari to bring up a prosecution pending be- 
fore the mayor of Georgetown, D. C, for a 
penalty of $20 for selling a lottery ticket on 
the 27th of April, 1835, without a license from 
the corporation; half to the informer, half 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
! s [Reversed in 7 Pet (32 U. S.) 103.] 
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to the corporation, under a by-law of tlie 
21st of February, 1835. Judgment below 
May 9, 1S35, for the penalty and costs. 

Mr. Brent, for plaintiff, Nicholls. The cor- 
poration can only exercise powers specifically 
given and such as are necessary to the exer- 
cise of those expressly given. No power is 
given by its charter to license the sale of 
lottery tickets. It has power to restrain and 
prohibit gambling, but not to license it The 
charters of Washington and Alexandria give 
the specific power to license vendors of lot- 
tery tickets, but no such power is given to 
Georgetown. 

Mr. Dunlop, contra. The charter of 1805, 
§ 12, gives the power "to restrain or prohibit 
gambling." This is a species of gambling; 
and as it may be restrained it may be li- 
censed. The tax operates as a restraint. 
Sl^te V. Smith, and State v. Lane, 2 Terg. 
272. Buying and selling tickets is gaming, 

THE COUK.T (THKUSTON, Curcuit Judge, 
absent) was of opinion, that if the business 
of vending lottery tickets was lawful, the 
corporation had no power to restrain it; if 
unlawful, no power to license it. 



Case K"o. 10,SS9. 

NICHOLLS V. H^-RRISON. 

[Cited in Schofield v. Fitzhugh, Case No. 12,- 
474. Nowhere reported; opinion not now ac- 
cessible.] 



Case "No. 10,S30. 

NICHOLLS V. HAZEL. 

[2 Cranch, O. 0. 95.] i 

Circuit Court, District of Columbia. Dec 
Term, 1813. 

Replevin — Discoxtixuasce — Reinstatement. 

The court will not reinstate a replevin which 
has been discontinued at a previous term. 

Mr. Blake, for defendant, moved the court 
to reinstate an action of replevin, which had 
been discontinued at December term, 1812, 
by reason of the non-appearance of the plain- 
tiff. 

But THE COURT refused. 



Case K"o. 10, SSI. 

NICHOLLS et al. v. HODGli. 

[2 Cranch, C. C. 582.] i 

Circuit Court, District of Columbia, June 1, 
1825.2 

esecotoks and administrators — account ^ 
Contest bt Creditors— Compensation op Ex- 
ECDTOR — Jurisdiction of Orphans' Court — 
Contending Creditors. 

1. The creditors of the insolvent estate of a 
deceased debtor have a right to contest the set- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Affirmed in part and reversed in part in 1 
Pet (26 U. S.) 562.] 



tlement of the executor's account before the 
orphans' court, and to appeal from its decision 
to this court 

2. The amount of compensation to be allowed 
to the executor for his services in settling the es- 
tate within the limits of 5 and 10 per cent on 
the inventory, is a matter within the exclusive 
cognizance of the judge of the orphans' court, 
and while his order upon that subject remains 
unrepealed, it is conclusive against the creditors, 
and could not be controverted upon plene ad- 
ministravit. 

3. A claim by the executor, as a creditor of the 
estate, cannot be controverted by the other cred- 
itors before the orphans' court. That court has 
no definitive jurisdiction between contending 
creditors. 

This was an appeal from the orphans' 
court 

Nicholls and others, creditors of Thomas 
O. Hodges, deceased, filed a petition to the 
judge of the orphans' court of this county 
on the 24th of September, 1823, stating that 
the estate of the deceased is insolvent; that 
the allowance made by the judge to the 
executor, on settlement of his account of ad- 
ministration on the 26th of October, 1822, 
of a commission of 10 per cent on the 
amount of debts paid ($21,765.83), equal to 
$2,176.58, is more than a just compensation 
for his services in settling the estate; and 
praying a rehearing, as they had no notice- 
of his application for such an allowance. 
They state that he had very little trouble. 
On the 23d of January, 1824, the petitioners 
amended th^r petition, and prayed for a re^ 
hearing as to an item of ?900, allowed by 
the judge to the executor for his personal 
claim as a creditor of the estate for services 
rendered as a clerk to the testator In his 
lifetime. To this petition the executor filed 
his answer on the 26th of January, 1824, de- 
nying that he had Kttle trouble, and claim- 
ing credit for the promptness and fidelity 
with which he had executed his trust, and 
insisting that his claim for services to the- 
testator in his lifetime, was fair, legal, and 
equitable. To this answer a general repli- 
cation was filed, and evidence taken as to 
the trouble and labor required to settle the 
estate, and as to the executor's claim against 
the estate for services to the testator in his 
lifetime, as his clerk. Upon the rehearing, 
the orphans' court affirmed its first judg- 
ment and the creditors have appealed to this 
court 

Mr. Key, for appellant 
R. S. Coxe, for appellee. 

Before CRANCH, Chief Judge, and MOR- 
SELL, and THRUSTON, Circuit Judges. 

CRANCH, Chief Judge. The first ques- 
tion which occurred to me upon the opening 
of this cause was, whether the orphans' 
court had jurisdiction between the executor 
and creditors; and whether the creditors 
had any right to intervene in the cause and 
pray a rehearing of an order made upon the 
settlement of the executor's account. They 
were no parties to that settlement, and are- 
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not bound thereby. Beatty v. State of Mary- 
land, 7 Cranch [11 TJ. S.] 281. But upon fur- 
ther consideration I am inclined to think 
-that my first impression was wrong. I think 
the order of the judge fixing the amount of 
the compensation of the executor for his 
administration of the estate, so long as it 
remains unrepealed, is conclusive in favor 
■ of the executor and against the creditors, 
because it is a matter within the exclusive 
cognizance of the judge, and left to his dis- 
cretion by the very words of the statute; 
and his order, allowing it, could not be con- 
troverted upon the plea of plene adminis- 
travit The other items of the account, not 
depending upon the discretion of the judge, 
are not conclusive upon the creditors. As 
to the item of commissions, the creditors 
were therefore interested, and had a right 
to ask for a rehearing; and had a right to 
appeal from a decision against them on that 
point. But as to the other items, viz. the 
§900, claimed by the executor as a creditor 
of the estate, it is a mere contest between 
contending creditors, of which the orphans' 
court has no jurisdiction. It can decide 
nothing definitely between them. The whole 
question is open upon plene administravit. 
The allowance of that item is no gravamen 
of which the petitioners can complain. Their 
rights are not, in any manner affected there- 
by, and they have no right to intervene. I 
shall therefore dismiss that item, with the 
remark, that it is no ground for reversing 
the decree or sentence of the orphans' comrt 
But the question of "commission, at the rate 
of 10 per cent., is still before us. It was a 
question left entirely to the discretion of 
tlie judge. But when a statute gives a dis- 
cretion to a judge, it means a sound and 
legal discretion; not whim, or caprice, or 
fancy. And if an appeal be given, the same 
discretion is transferred to the appellate 
court, who are, under all the circumstances 
of the case, to decide whether the court be- 
low has exercised its discretion soundly. By 
the civil law, and especially by the canon 
law, a remnant of which lurks in the or- 
phans' court, an appeal transfers the whole 
cause to the appellate court, where the ap- 
pellant may "non allegata allegare, et non 
probata probare," Clark, Praxis Adm. tits. 
54, 60. The question, therefore, is now be- 
fore us, whether the judge below exercised 
his discretion soundly and legally, in allow- 
ing the executor a commission of 10 per 
cent upon the amount of the inventory, ex- 
cluding what was lost upon the sales. The 
insolvency of the estate cannot affect the 
present question; for, if the estate were 
solvent, the allowance of the commission 
would be as much in derogation of the rights 
of the distributees as it is now of those of 
the creditors. The answer of the executor, 
which, in this respect, is responsive to the 
petition, and is, therefore, evidence in his 
favor, says that he had many months of 
trouble and labor, attended with a great 
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deal of expense, and a necessary abandon- 
ment of his own private concerns, in bring- 
ing the business to a close; and that, upon 
the present state of the account of his ad- 
ministration, there is a large balance due 
to him. Mr. Isaac S. NichoUs, with whom 
the executor boarded, also testified that he 
seemed to have a great deal of trouble in 
the settlement of the business. It also ap- 
peared in evidence, that the testator had 
bequeathed to the executor a considerable 
legacy, which failed of effect, in consequence 
of the insolvency of the estate. It appeared, 
also, that the principal part of the estate 
consisted of a shop of goods, which the ex- 
ecutor employed an auctioneer to sell; and 
having received notes from the purchasers, 
he paid them over to "the creditors in dis- 
charge of the debts due from the estate. 
By the old testamentary system of Mary- 
land, a commission of 10 per cent, upon 
the amount of debts paid, was allowed, in 
all eases, and an additional 5 per cent, in 
cases of extraordinary trouble; and 10 per 
cent, was the customary commission allow- 
ed to the factors of foreign merchants for 
collecting the debts due to their constituents. 
Taking into consideration all these circum- 
stances, and that the orphans' court, who 
superintended the settlement of the estate, 
had the best means of judging of the merits 
of the executor, who was the nephew of 
the testator, and the intended object of his 
bounty, I am of opinion that the judge ex- 
ercised his discretion soundly and legally, 
and that the decree ought to be affirmed 
with costs. 

THBUSTON, Circuit Judge, concurred in 
this decision, upon 'the ground that this court 
had no right to control the discretion of the 
judge of the orphans' court. 

MORSELL, Circuit Judge, dissented, be- 
cause he thought the discretion of the judge 
had not been exercised soundly, and be- 
cause he ought not to have allowed the 
executor to retain the $900 for his claim 
against the estate. 

The supreme court (1 Pet. [26 TJ. S,] 562) 
affirmed the sentence of the orphans' court, as 
to the commissions, but reversed it as to the 
■?900. 



Case Wo. 10,23S. 

NICHOLLS V. JOHNS. 

[2 Craneh, O. O. 66.] i 

Circuit Court, District of Columbia. Dea 
Term, 1812. 

Costs— NoNBEsiDEST — Seodritt. 

The plaintiff having removed his family into 
the county of Washington, the rule for security 
for costs was stricken out, by leave of the 
court. 

[Cited in Miller's Adm'r v. Norfolk & W. R. 
Co., 47 Fed. 266.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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NIOHOLLS {RINGGOLD v.). See Case No. 
11,848. 

NICHOLLS (UNITED STATES v.). See 
Case No. 15,875. 



Case No. 10,233. 

NICHOLLS V. WARFIELD. 

[2 Graneh, O. O. 290.] i 

Circuit Court, District of Columbia. April 
Term, 1822. 

Evidence— Receipt of Goods — Notice to Peo- 
dccb accoust. 

It is not competent for the plaintiff to give 
evidence of the defendant's acknowledgment of 
the receipt of the goods mentioned in a certain 
account which had been delivered to the defend- 
ant, without having first given notice to the de- 
fendant to produce the account. 

THE COURT (THRUSTON, Circuit Judge, 
absent) refused to permit the plaintiff to give 
evidence of the defendant's acknowledgment 
of the receipt of goods charged in an account 
which had been delivered by the witness to 
the defendant, without having first given the 
defendant notice to produce it, although the 
witness held in his hand a copy of that ac- 
count 

[See Case No. 10,234.] 



Case Wo. 10,S34. 

NICHOLLS et al. v. WARFIELD. 

[2 Cr?nch, 0. C. 429.] i 

Oircnit Court, District of Columbia. Oct, 
Term, 1823. 

Limitations of Actions — Conditional Peomise. 

The defendant's expressing a willingness to 
pay a debt barred by the action of limitations, if 
a certain account should be allowed as a set-off, 
is not such an acknowledgment as will take the 
case out of the statute. 

[See Ash v. Hayman, Case No. 572.] 

Assumpsit [by W. S. Nicholls and J. S. 
NichoUs] for goods sold and delivered. 

The defendant [P. Warfield] pleaded the act 
of limitations. The plaintiffs' witness testified, 
that he called on the defendant with the plata- 
tiffs' account for payment. The defendant 
said he did not like to pay money when money 
was due to him, and liiat he had an account 
against J. S. Nicholls, and would setOe in 
that way, or words to that effect. The wit- 
ness did not recollect the exact words, but is 
positive that the defendant made no objec- 
tion to the account and expressed a willing- 
ness to pay it, if his account against J, S. 
Nicholls was allowed. 

THE COURT (nem. con.) decided, in con- 

1 [Reported by Hon. William Cranch. Chief 
.Tudge.] 



formity with the case of Wetzel v. Bussard, 
11 Wheat [24 U. S.] 309, and Jenkins v. 
Boyle [Case No. 7,262], in this court, at June 
term, 1816, and Clementson v. Williams, 8 
Cranch [12 U. S.] 72, that there was not ev- 
idence of such a promise as would take the 
case out of the statute of limitations. 
[See Case No. 10,233.] 



Case ]Sro. 10,S35. 

NICHOLLS v. WHITE. 

[1 Cranch, C. C. 58.] i 

Circuit Court District of Columbia. Jan. 
Term, 1802. 

Deposition — Notice — Objections — SECONDAnf 

Evidence of Contents op Papehs — 

Necessakt Affidavit. 

1. One hour's notice of taking a deposition in 
Alexandria is sufficient 

2. It is not a good objection to a deposition 
taken by dedimus, that it is -in the handwriting 
of the counsel of the opposite party. 

[Cited in Jones v. Oregon Cent Ry. Co., Case 
No. 7,486. Cited, but not followed, in 
United States v. Pings, 4 Fed. 716.] 

[See Atkinson v. Glenn, Case No. 610.] 

S. The affidavit of the party is sufficient to 
prove to the court the loss of papers, so aa to 
admit secondary evidence of their contents, 

Mr. Simms, for plaintiff, objected to the 
deposition of Thomas White, that the notice 
given of the time and place of caption was 
not leasonable. The notice was served be- 
tween eleven and twelve o'clock a. m. to at- 
tend at Gadsby's tavern between, twelve and 
one o'clock of the same day. 

But THE COURT decided the notice to be 
reasonable. 

Mr. Simms then objected, that the deposi- 
tion was in the handwriting of the defend- 
ant's counsel, contrary to the act of congress 
(1 Stat- 89). 

But the deposition being taken by dedimus 
from this court and according to common 
usage, THE COURT unanimously decided 
that it might be read. The deposition was 
to prove the contents of certain papers which 
had been used at a former trial of the same 
cause, 

Mr. Simms objected to the reading of the 
deposition, until the loss of the papers was 
proved. 

THE COURT thought the loss was suffi- 
cientiy proved by the aflSdavit of the defend- 
ant himself, which was made to procure the 
new trial. 



NICHOLLS (WHITE v.). See Case No. 17,- 
554. 



1 [Reported by Hon. 
Judge.] 



William Oranch, Chief 
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Case No. 10,336. 

NtOHOLIiS V. WRIGHT. 

[4 Cranch, 0. C. 700.] i- 

Circuit Court, District of Columbia. March 
Term, 1836. 

Usury— Commission ok Dkaft Discounted — 

CoMPETESCT OP WiTSTESS— Drawer 

AGAINST Acceptor. 

1. It is usury to take 2% per cent commission, 
besides the usual bank discount, on a draft at 
45 days to renew a like draft which had been 
discounted by the plaintiff at the same rate, and 
which had been drawn to raise money upon, and 
had become payable to the plaintiff. 

2. The drawer of an inland bill of exchange 
is not a competent witness in an action against 
the acceptor, to prove that it was given for an 
usurious consideration. 

Assumpsit [by W. S. Nicholls] against 
[Thomas C. "Wright] the acceptor of a draft 
for $200, dated January 11, 1834, payable 45 
days after date, drawn by Richard Wright, 
payable to his own order, and by him en- 
dorsed in blank. Defence, usury- 
Mr, Redin, for defendant, offered to exam- 
ine Richard Wright, the drawer and en- 
dorser of the draft, to prove the usury; and 
cited Gaither v. Lee [Case No. 5,182], in this 
court, at June term, 1820. 

Key & Dunlop, for plaintiff, objected that 
a party to an instrument cannot be a wit- 
ness to invalidate it. The supreme court of 
the United States in Bank of TJ. S. v. Dunu, 
6 Pet. [31 U. S.] 51, overruled the doctrine 
of Jordalne v. Lashbooke^ 7 Term R. 601, 
and set up that of Walton v. Shelley, 1 
Term R. 296. 

THE COURT (THRUSTON, Circuit Judge, 
absent) rejected the witness, upon the au- 
thority of Bank of U. S. v. Dunn. 

The evidence was, that this draft was 
given to take up a like draft at 60 days, 
•which had been drawn and endorsed by the 
said Richard Wright, and accepted by the 
defendant to raise money upon, and -which 
the plaintiff had discounted, by retaining 
the usual bank discount for 64 days, and a 
commission of 2^ per cent, and paying to 
R. Wright $192.87. When that draft be- 
came payable, the plaintiff agreed to dis- 
count this new draft at 45 days, upon the 
same terms, namely, the usual bank dis- 
count, and a commission of 2^ per cent., 
and refused to allow more favorable terms; 
the drawer agreed to them, and It -was ac- 
cordingly discounted by the plaintiff on 
those terms. 

THE COURT CTHRUSTON, Circuit Judge, 
absent) on the prayer of the defendant's 
counsel. Instructed the jury, in effect, that 
if they found the facts to be so, the trans- 
action was usurious, and the plaintiff could 
not recover thereupon. 

Verdict for the defendant 



(Case No. 10,238) INTCHOLS 
Case K"o. 10,S37. 

In le NICHOLS. 
[See 1 Fed. 842.] 



NICHOLS (BAILEY v.). See Case No. 741. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case liTo. 10,338. 

NICHOLS V. BRUNSWICK. 

[S Cliff. 81.] 1 

Circuit Court, D. Maine. Sept Term, 1867. 

Municipal Corporations— Streets Out of Re- 
pair—Injury TO Traveller— CoNTRiBUTORT 
Negligence — Measure op Damages. 

1. The surface of a travelled street or high- 
way, about two rods wide, in a village, was in 
all respects in sood condition, and had been 
repaired from time to time by the town au- 
thorities. At a certain point by the side of the 
road was a cellar, about four feet deep, the line 
of the wall of which extended within the line 
of the street. No building had existed over the 
cellar for a period of about eight years, nor 
had the town, foif about that period of time, 
erected or maintained any guard or railing 
against the excavation. Meld, that this was 
not, under the statute of Maine, such a condi- 
tion of repair as to be safe and convenient for 
travellers with teams, horses, and carriages. 

2. An accident occurred at this point tmder 
the following circumstances: A person driving 
one horse in a chaise stopped near the cellar, 
and turned the animal to one side, in orderto ad- 
mit some one into the carriage. The driver then 
attempted to turn the horse sufficiently to bring 
him into the road, but the horse came back too 
far and began to back; he then slapped the 
animal with the reins to start him forward, and 
the horse stopped, but the rear wheels were 
then passing over the cellar-wall, and the plain- 
tiff, in attempting to jump out was caught by the 
fender, and together with horse and vehicle 
fell into the cellar. Sdd, that these facts were 
not sufficient to establish the defence of want 
of the exercise of ordinary care on the part of 
the person injured. 

3. Under these circumstances, plaintiff was en- 
titled to recover damages against the town for 
the injuries received in consequence of a de- 
fective highway. As to the amount, the plain- 
tiff is to recover a just compensation for his in- 
juries, which are to be estimated by an examina- 
tion of all the facts of the accident, and of the 
plaintiff's condition in consequence thereof. 

[Cited in Merrill v. Portiand, Case No. 9,470.] 

4. Mere opinions of physicians that ill health, 
subsequent to the injury, was occasioned by it, 
must be received with caution, and weighed in 
view of all the circumstances surrounding the 
case. 

Trespass on the case [by Arthur B. Nichols] 
to recover damages on account of an injury 
received as alleged, through a defect in a 
highway, which the corporation defendants 
were bound by law to keep in. repair. The 
injury was received on Pearl street, nearly 
opposite the dwelling-house of one Edward 
White, who lived on the northerly side of 
the street The alleged defect consisted of a 
cellar nearly opposite White's dwelling-house. 
There was no fence or railing against the 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted -by permission.] 
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cellar. White had lived in his house nearly 
thirty years, and when he first took up his 
abode at that place there was a currier's 
shop over the cellar, but the shop was burned 
some ten or twelve years before the accident 
Before the shop was burned the highway or 
street was fenced on both sides. White's 
and the adjoining lot were fenced when he 
went there, and there was a continuous line 
of fence for a considerable distance on that 
side. The proofs showed that the front of 
the shop on the other side of the street, was 
on the line of the street, and that there was 
a fence on each side of the street on the same 
line. It was conceded that the shop was not 
rebuilt; and the evidence showed that the 
back of the cellar-wall, on the line of the 
street, extended within the line of the street 
on that side; that the top of the wall was 
nearly or quite level with the street, and that 
it was without fence or railing. Repairs had 
been made on the street, and the travelled 
way was slightly turnpibed, causing a de- 
pression on each side of the travelled part, of 
seven inches at the greatest depth, and hav- 
ing a space of three feet in width on the 
outer sides of the gutters, for sidewalks. Ex- 
cept the absence of a fence or railing against 
the cellar, the street was in good repair, and 
was safe and convenient as a street of that 
width. The cellar was four feet deep, and 
there were large rocks in it, besides those in 
the walls. When the shop was burned, or 
shortly after, a fence was erected on the line 
of the street, against the excavation, but it 
was soon blown down, and had never been 
rebuilt at the time of the accident 

The following is a summary of the plain- 
tiffs testimony: Late in the afternoon of 
July 17, 1861, he went to a stable in Federal 
street, into which Pearl street runs, and hired 
a horse and chaise and drove to his own 
house, where his wife got into the carriage. 
They drove around the village for about two 
hours, at the expiration of which he retunied 
to his house, left his wife, and started to re- 
turn the horse and vehicle to the stable. Aft- 
er returning to his house, and attempting to 
turn the carriage, after his wife had got out, 
he found that the street was not wide enough 
for the purpose, and to obviate the diflaeulty, 
he first turned the horse to the left then 
"badied" a little way, and then pulled the 
right-hand rein, and guided the animal 
around to that side. Having done so, he 
started to go to the stable, and had proceed- 
ed a few rods, — opposite White's house,— 
when he saw one Henry F. Gordon, on the 
north side of the street, travelling the same 
way. Thereupon he stopped, turned the 
horse to the right and invited Gordon to ride 
with him. Gordon went around to the left 
side of the carriage and got in. After this 
the plaintiff drew the other rein, to bring the 
horse back into the road; and the witness 
said "the horse came back too far, and com- 
menced to back." Perceiving this, he slapped 
the horse with the reins, to start him forward 



and stop him from backing. Gordon jumped 
out at the same time, and the horse stopped, 
but the rear wheels of the carriage were 
then passing over the cellar-wall. The plain- 
tiff also attempted to jump out hut fell over 
the fender into the cellar, and was instantly 
followed by the carriage and horse. There 
was some testimony concerning the character 
and habits of the horse, and a description of 
the condition of the plaintiff consequent upon 
the injury, but sufficient allusion to these 
points is to be found in the opinion. 

Strout & Gage, for plaintiff. 
John Rand and George E. B. Jackson, for 
defendants. 



CLIFFORD, Circuit Justice. Towns in this 
state are required to keep their highways, 
town ways, and streets in such repair that 
they shall be safe and convenient for travel- 
lers with horses, teams, and carriages. Rev. 
St 224. Persons who receive any bodily 
injury, or suffer any damage in their prop- 
erty, through any defect or want of repair, 
or sufficient railing in any highway, town 
way, causeway, or bridge, may recover for 
the same of the county, town, or person , 
bound to keep the way in repair, provided 
that it appear that the eoimty, town, or per- 
son, as the case may be, had reasonable 
notice of the defect or want of repair, and 
that the plaintiff at the time he received the 
injury was in the exercise of ordinary care- 
Rev. St 227. Repeated decisions in this 
state show that the right to recover in such 
eases depends upon the following conditions, 
and that they must all concur, before it can 
be held that the defendants are liable: 1. 
That the highway was one that the inhab- 
itants of the town were bound to keep in re- 
pair. 2. That it was defective, and out of 
repair at the time of the accident 3. That 
the plaintiff was injured as alleged in his 
declaration, 4. That the town had reason- 
able notice of the defect 5. That the plain- 
tiff was in the exercise of ordinary care, 
when he received the injury. 6. That the 
injury was occasioned solely through the de- 
fect in the highway, and not from any negli- 
gence or want of ordinary care on the part 
of the injured party. 

The existence of the highway is not con- 
troverted, and it is conceded that the town 
was boxmd to keep it in repair. Satisfac- 
tory proof of user as such, even for a period 
of more than twenty years, was introduced 
by the plaintiff; and he also proved that the 
proper authorities of the town had made 
repairs on it within six years before the 
injury, which of itself estops the town to 
deny the location. Rev. St. 228. Defend- 
ants deny that the highway was defective, 
and that denial presents the first issue of fact 
between the parties. Uncontradicted evi- 
dence showed that the highway was only two 
rods wide, but that it was level, and in good 
repair in all respects, except that it had no 
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fence or raUing at the place where the plain- 
tiff -was injured. ^ ^^ . i„„„ 
Unguarded as the street was at that place 
by any fence or railing, I am of the opinion 
that the excavation rendered the street un- 
safe, inconvenient, and dangerous to travel- 
lers. Evidence of the injury to some ex- 
tent is full and satisfactory, and the fact 
is not controverted by the defendants. No- 
tice of the defect in the sti-eet, if the ex- 
cavation is found to he one, is also very 
properly conceded hy the defendants, as the 
evidence is full to the point, and all one way. 
Means of Imowledge upon the suhjeet were 
open to aU the inhabitants, as the defect 
had existed for more than ten years, and 
the witness who lived on the opposite side of 
the street testified that, several years before 
the plaintiff was injured, he notified one of 
the selectmen that this was .a dangerous 
place in turning, and that it ought to he 

fenced- , ,, 

Suppose these four issues to he found for 
the plaintiff, still, the defendants deny tiiat 
he is entitled to recover, because they insist 
that he was not in the exercise of ordinary 
care at the time of the accident, and that 
the injury he received was not occasioned 
solely through the defect or want of repair 
in the highway. These two defences may 
be considered together, as the circumstanc^ 
relied on in their support axe either sub- 
stantially the same or blended with each 
other so that they cannot well be separated. 
Pearl street runs into Federal street, and 
extends in an easterly direction a consider- 
able distance beyond the dwelling-house oc- 
cupied by the plaintiff. 

(After a review of the details of the ac- 
cident, THE COURT say:) 

Such is the substance of the circumstances 
attending the accident, as proved by the 
plahitiffi and the person who was with him 
when it occurred, and it is difficult to see 
how any one who reads can impute to the 
plaintiff any want of ordinary care in driv- 
ing or in his efforts to avoid the peril. The 
accident occurred towards eight o'clock in 
the evening, but it was not dark, and there 
is nothing in the circumstances attending 
it to authorize the conclusion that the plain- 
tiff was guilty of any degree of negligence. 
On the contirary, they warrant the conclusion 
that the plaintiff, if he had a suitable horse 
and carriage, was at the time in the exer- 
cise of ordinary care, as required by law, 
to entitie him to recover damages of the 
defendants for the injuries he received. No 
objection is made to the sufficiency of the 
carriage, but it is insisted that the horse 
was unsuitable, and that the injury was not 
occasioned solely through the defect or want 
of repair in the highway. Many witnesses 
were examined on this point, and there is 
considerable conflict in the testimony. Where 
an issue in the case depends upon confficting 
testimony, parties must be satisfied with the 
statement of the conclusions of the court, 
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as it would extend an opinion to an unreason- 
able length to relate the details of the testi- 
mony as given by the several witnesses. 

Defendants' witnesses testify that the horse 
was accustomed to back, and that he was a 
vicious horse. On the other hand, the plain- 
tiff's witnesses testify that the horse was 
kind, safe, good driving, and without any such 
vice as is ascribed to him by the defend- 
ants. Nothing appears in the circumstances 
attending the accident to afford any support 
to the views of the defendants, except that 
the horse backed, as he had just been made 
to do, in front of the house of the plain- 
tiff, in order to enable the plaintiff to turn 
the carriage in that narrow street When 
the rein was drawn by the plaintiff, to bring 
the horse straight in the road, he came 
round too far, and backed, but when slapped 
with the reins he stopped; and it seems 
highly probable that the accident would not 
have happened if there had been a fence 
OP railing around the excavation. Most of 
the defendants' testimony as to the char- 
acter of the horse refers to his conduct when 
under harsh training by an owner as a means 
of augmenting his market value. During 
the period of those appliances he was known 
to back, as proved by that owner and other 
witnesses who saw hhn driving the horse. 
But many witnesses called by the plaintiff, 
who had owned or known and driven the 
horse, both before and after the period when 
he was in the possession of that owner, testi- 
fy that the horse was kind, safe, gentie, and 
good driving, and that he had no such vice 
as that charged by the defendants. Con- 
sidered altogether, the weight of the evidence 
is greatiy on the side of the plaintiff, and it 
shows to the satisfaction of the court that 
the injury was occasioned solely through 
the defect or want of repair in the high- 
way. Plaintiff therefore is entitied to re- 
cover for the injury he received; and the 
only remaining question is, as to the amount 
of the damages. 

The statement of the plaintiff is, that his 
side struck the rocks when he fell into the 
cellar, and that the horse, as he fell into 
the cellar, struck him on his back and jam- 
med him on to the rocks; but he got out of 
the cellar, and was able, with the assistance 
of his wife and one other person, to walk 
to his own house. He complained of injury 
in his back, right knee, and second finger of 
his right hand; suffered a good deal of pain; 
sent for a physician, who ordered that his 
back should be rubbed with -tvormwood and 
spirits; put a plaster on his right side, and 
something on his knee, which healed up in 
about a week; confined to his house eight 
or ten days, and used crutches for some two 
months; not able to work after he got out; 
pain in right side, and kneepan troubled 
him ever shice, and always worse when he 
gets cold. He states that he has not been 
able to do half a man's work since the in- 
jury. His wife was also examined and con- 
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firmed his statements as to his visible in- 
juries, suffering, and inability to labor. Two 
physicians were also examined, who ex- 
pressed strong doubts whether the plaintiff 
would ever regain his vigor which he had 
before the injury. 

The rule of law is plain that the plaintiff 
is entitled to a just compensation for his in- 
juries, but the estimation of the amount is 
a matter attended with great difficulty. In- 
juries, apparently slight may prove to be 
serious, and those supposed to be serious 
may prove slight under skilful treatment. 
Subsequent ill-health and debility may result 
from such an injury, or they may result 
from other causes wholly distinct. Mere 
opinions of physicians, that such complaints 
are consistent with the theory that the diffi- 
culty results from the injury, or is the ef- 
fect of it, must be received with caution, 
and weighed in view of all the uncertainties 
which surround the case. 

Impressed with these views, and anxious 
to administer justice between the parties, 
the court has attentively examined the whole 
testimony given to the jury, and the ad- 
ditional testimony introduced to the court. 
Considering the whole case, in all the circum- 
stances, the court is of the opinion that the 
plaintiff do recover of the defendants the 
sum of §900 and costs of suit. The du:ection 
of the court is, that judgment be entered 
for the plaintiff, for $900 and costs. 
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,fT^?«,F^® "^^s subsequently heard upon the 
plamtiffs appeal from the clerk's taxation of 
costs. Case No. 10,239.] 



Case No. 10,339. 

NICHOLS V. BRUNSWICK. 

[3 CUff. 88.] 1 

Circuit Court, D. Maine. Sept. Term, 1867. 

Costs— Travel and Attendance— Witxess Pee 
OP Pakty Testifyiitg is His Own Behalf. 

i* ?SJ^ ^^t^^^ ??^ since the passage of the 

act of the 26th of February, 1853 [10 Stat. 161]! 

costs have been allowed in this court to the nre- 

vailmg party for travel and attendance. 

f^i?^ , ^^ J ''"■ff^^^.^v. Stewart, 12 Fed. 275; 

Celluloid Manuf'g Co. v.. Chandler, 27 Fed. 

l^.J 

2. Where a party is called and examined as a 
witness m his own behalf he is not entitled to 
travel and attendance as a witness. 

At law. 

Strout & Gage, for plamtiff. 
John Rand^nd George E. B. Jackson, for 
defendants. 

CLIFFORD, Circuit Justice. Judgment 
was ordered in favor of the plaintiff at a pre- 
vious day in the term, for §900 and costs of 
suit. [Case No. 10,238.] Since that time the 
costs have been taxed, and the taxation pre- 
sented to the clerk for approval. Plaintiff, 

1 [Reported by William Henry Clifford, Esq , 
and here reprinted by permission.] 



being the prevailing party, claimed that he 
was entitled to tax travel and attendance, 
according to the uniform practice of the 
court. Defendants object to those items in 
the taxation, and, after hearing the parties, 
the clerk disallowed the same, and the plain- 
tiff appealed to the court. 

Federal courts were organized by the act 
of congress passed on the 24th of September, 
1789, commonly described as the "Judiciary 
Act" 1 Stat 73. Costs are recognized as 
following the judgments or decrees in sevei-al 
sections of that act Where the minimum or 
maxmium sum of jurisdiction is prescribed, 
it is in eveiy case declared that the sum spec- 
ified is exclusive of costs. 1 Stat 77-79. 

So where a plaintiff in an action originally 
brought in the circuit coui-t, or a petitioner 
m equity> recovers less than the sum of $500, 
the provision is, that he shall not be allowed 
costs, but may be adjudged to pay costs at 
the discretion of the court 1 Stat 83. 

Other sections also of the same act recog- 
nize the right of prevailing parties to costs; 
but the act contained no fee bill, and none 
was passed by congress until the act of the 
_8th of May, 1792, entitled "An act for regu- 
'lating processes in the United States courts," 
except the process act of the 29th of Septem- 
ber, 1789, which adopts the rates of fees that 
prevailed in the supreme court of the state 
1 Stat 93-275. 

But the judiciary act authorizes the federal 
courts to make and establish all necessary 
rules for the orderly conducting busmess in 
the said courts, provided that such orders are 
not repugnant to the laws of the United 
States. 1 Stat. 83. Pursuant to that author- 
ity, or under the process act, the circuit court 
of the United States for this district adopted 
the fee bill of the commonwealth. Maine at 
that period was a part of Massachusetts, and,, 
although erected into a separate district was 
a part of the same circuit and was governed 
by the same rules of practice. 

Parties m the courts of the commonwealth, 
at the date of the judiciary act, were entitled 
to one shilling and sixpence for each day's at- 
tendance, and the provision was that ten 
miles' travel, should be accounted as one day. 
Act March 1, 1787. Prevailing parties were 
accordingly allowed one shilling and sixpence 
for each day's attendance in the circuit court 
or in the district couit of Massachusetts, and 
the same amount for ten miles' travel. Jen- 
kins V. Sedgwick, Mass. Dist Nov. Term, 
1790 [unreported]; Byles v. Hill, Mass. Dist 
May Term, 1791 [unreported]. 

Congress, on the 2d of April, 1792, enacted 
that the money of account of the United 
States should be expressed in dollars and 
cents, and that all accounts in the public of- 
fices, and all proceedings in the courts of the 
United States, should be kept and had in con- 
formity to that regulation. 1 Stat 250, § 20. 
Taxation of costs was still made in pounds, 
shillings, and pence, under the law of the 
state, but the several amounts were brought 
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into federal money in making np the judg- 
ment in the circuit com-t Proceedings were 
continued in that form until the law of the. 
state was changed, except so far as the taxa- 
tion of costs was regulated by the fee Dill m 
the act of congress to which reference has 
heen made. , . , 

On the 13th of February, 1796, the legisla- 
tm-e of the state passed a law allowing par- 
ties entitled to costs tMrty-three cents for 
each day's attendance and travel,— ten miles 
to be accounted one day. 1 Laws ISIass. 476,. 
481. That provision was re-enacted in 1804, 
and made permanent 2 Laws Mass. 100. 

Immediate change was made hi the practice 
in the circuit court in the taxation of costs, 
in conformily to "that provision, and the rate 
adopted at that tune has been followed to 
the present time, without any variation. 
Robbhis V. Witmore, Mass. Dist. Oct Term, 
1796 [unreported]. 

Fees of marshals, clerks, district attorneys, 
jailors, and witnesses were regulated by the 
act of the 8th of May, 1792, but inasmuch as 
the provision was silent as to the travel and 
attendance of parties, the taxation was con- 
tinued as before, and the practice recei-eed 
the sanction of the federal judges of that day. 
Acts of congress upon the subject of fees 
have several tunes been passed, but as none 
of the provisions referred to the travel and 
attendance of parties, it has never been 
doubted that those items were properly the 
subject of taxation in favor of the party en- 
titled to judgment 

The compensation allowed by law in the 
federal courts to attorneys, solicitors, proc- 
tors, district attorneys, clerks, marshals, wit- 
nesses, jurors, commissioners, and printers is 
prescribed by the act of the 26th of Febru- 
ary, 1853 [10 Stat 161], and the provision of 
the first section, of the act is, that the pre-, 
scribed compensation shall be in lieu of the 
compensation previously allowed by law, and 
that no other compensation shall be taxed and 
allowed. Undoubtedly that provision is in 
full force, but it makes no reference what- 
ever to the taxation of costs to the prevailing 
party. Although it is more comprehensive 
and enters more into detail than the prior 
regulations upon the subject, still it is clear 
that it does not embrace the parties to the 
suit 

Since the passage of that act as well as 
before, costs have been allowed to the pre- 
vailing party for travel and attendance, and 
in cases where terms are imposed by the 
court as a condition to an order granting a 
conthiuance. Such allowances rest upon the 
original regulations of the circuit court, sanc- 
tioned by the uniform practice -of the court 
and not forbidden by any act of congress. 

Where a party is called and examined as 
a witness in his own behalf, he is not enti- 
tled to travel and attendance as a witness. 
He may be sworn or not in his own favor, at 
his election, but he cannot claun any com- 
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pensation for dohig what he may omit, if he 
sees fit. In otiier words, the law gives him 
the privilege to introduce his own testimony 
if he sees fit, but cannot require the opposite 
party to pay hun for exercishig the privilege 
which the law confers. Correct the taxation 
in accordance with tlds optuion. 
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NICHOLS V. BUECH et aL 

[5 Cranch, O. 0. 553.] i 

Circuit Court District of Columbia. March 

Term, 1839. 
MoNiciPAL CoRPOBATioss— Regulations as icr 

Slaves. 

The corporation of Washington liave power to 

pass a by-law to prevent free colored persona 

from going at large through tiie city later tiiat 

10 o'clock p. m., without a pass, &c. 

[Cited in Brown v. Robertson, Case No. 2,- 

027.] 
Assault and battery and false hmprison- 
ment. 

The defendants [P. Burch and S. D. Waters], 
who were constables, justified the arrest and 
detention of the plaintiff [the negro Lloyd 
Nichols], under the by-law of the corporation 
of Washington, entitied "An act concerning 
free negroes, mulattoes, and slaves," passed 
on the 31st of May, 1827, by the 6tii section 
of which it is enacted, "that no free black or 
mulatto person shaU be allowed to go at large ^ 
through the city of Washington at a later 
hour than 10 o'clock at night, excepting such 
free black or mulatto have a pass from some 
justice of the peace, or respectable citizen, or 
be engaged in driving a cart, wagon, or other 
carriage, and any free person found ofEending 
against the provisions of this section shall, 
on conviction thereof before a justice of the 
peace, forfeit and pay a sum not exceeding 
$10; ana all such ofieenders may be confined 
in a lock-up-house until the following morn- 
ing; provided however, that nothing herein 
contained shall be made to apply to any per- 
son of color passing peaceably through the 
streets to or from a meeting-house or place of 
worship; nor to any person of color sent on 
an errand by the owner or employer of such 
person." 

Brent & Brent, for plaintiff, contended, at 
the trial, that the corporation of Washington 
had no power, under the charter, to pass such 
a by-law, applicable to persons of color, and 
not equally applicable to white persons. That 
the free blacks, by the general law of the land, 
have as good a right to be out after 10 o'clock 
at night as the whites, and that the by-law, 
therefore, was repugnant to the general law, 
and not authorized by any power given by the 
charter, nor necessary to exercise of any of 
the powers expressly given. In Carey v. 
Washington [Case No. 2.404], at November 

1 [Reported by Hon. William 'Cranch, Chief 
J'udge.] 
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tenn, 1836, this court decided that the cor- 
poration had no power to prevent a free col- 
ored person from selling perfumery; "that 
the by-laws must not be repugnant to the 
general law of the land, further than such by- 
laws are justified by the express provisions 
of the charter"; and that "the corporation has 
no power to restrain or prohibit the exercise 
ot a common right, unless that power be ex- 
pressly given, or be necessary to the exercise 
of a power expressly given." 

Mr. Bradley, contra. 

The charter of 1820 (section 8) gives the 
corporation power "to restrain and prohibit 
the nightly and other disorderly meetings of 
-slaves, free negroes, and mulattoes." To pre- 
vent them from being out after a certain 
hour of the night Is one of the easiest and 
surest means of restrainhig such meethigs, 
and is necessary to the efficacious esercise 
■of that power. This case is, therefore, quite 
different from that of Carey, and is .more like 
that of Johnson, at March term, 1838 [Id. 
7,420], under the by-law prohibiting the grant 
x>t tavern hcenses to persons of color. 

THE COURT (nem. con.) was of opinion 
that the corporation had power to pass 
the by-law of 31st May, 1827, § 6, to pre- 
vent free persons of color from being out after 
10 o'clodj: p. m. 

The plaintiff became nonsuit 
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NICHOLS V. BATON et aL 

[3 Cliff. 595.] 1 

Oircuit Court, D. Rhode Island. June Term. 
1873.2 

Wills— Construction — Application op Tbust- 

POXD— BANKRUPTCr OF CeSTDI QoE TitUST 

"What Passes to Assignee. 
1. The proviso of a will bequeathing all the 
testators property to certain trustees was as 
tollows; "Provided also that, if my said sons 
respectively should alienate or dispose of the 
income to which they are respectively entitled 
"^der the preceding trusts; or if, by reason of 
the bankruptcy or insolvency of my said sons 
Respectively, or by any other means whatsoever, 
the said income can no longer be personally en- 
joyed by my said sons respectively, hut the 
same or any part thereof shall, or but for this 
present provision would, belong to, or become 
vested in or payable to, some other person or per- 
sons,— then the trusts hereinbefore expressed 
con<;ernmg the said income, or concerning so 
much thereof as should or would have so be- 
come vested in or payable to any other person or 
persons other than my said sons respectively as 
aforesaid, shall immediately thereupon cease 
and determine. And the same income shall be 
applied by my said trustees during all the then 
residue of the life of my said sons respectively 
in manner following, that is to say, upon trust 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

2 [Affirmed in 91 U. S. 716.] 



to pay and apply the said income, or such part 
thereof as aforesaid, to and for the support and 
maintenance, or otherwise for the use and bene- 
fit, of the wife, child, or children, for the time 
oemg, of my said sons respectively, or such one 
or more of such wife, child, or children, and 
m such raanner as my said trustees in their dis- 
cretion shall think proper, and as to such wife 
tor her sole and separate and inalienable use; 
and in default of any object of the last-men- 
tioned trust at any period during the life of my 
said sons respectively, and when and so often as 
the same shall happen, then, upon trust, from " 
time to time, so long as such vacancy or want 
ot ot)jecfs shall continue, to accumulate and in- 
vest the mcome aforesaid in augmentation of the 
principal or capital thereof in the nature of 
compound interest, with power of changing 
investments as hereinbefore expressed; and in 
case, at any time after my decease, such accu- 
mulation should cease to be lawful, then, upon 
trust, to apply the said annual produce and in- 
come, or such part thereof as may not legally be 
accumulated during said want of objects as 
aforesaid, m such and the like manner as the 
same would be applicable under the ulterior 
trusts of this my will." Sdd, such provision 
was valid and the life-interest given to the son 
ceased and determined at his bankruptcy. 

2. Where trustees under a will have a disere- 
faon as to the manner of the application of the 
trust-fund for the benefit of a particular person, 
but no power to apply it otherwise than for 
his benefit during his life, his interest in case 
of bankruptcy passes to the assignee; but in 
tnis case the hfe estate was expressly deter- 
mined by the act of bankruptcy. 
. 3. Such a provision as above recited passes the 
income from the bankrupt into the control of 
the trustees, for the benefit, at the trustees' dis- 
cretion, of the wife or children of one or more of 
the sons: and if these objects fail, the trustees 
are required to retain the income, to accumulate 
and pass, after the death of the sons, under the 
ulterior trusts of the will. 

4. The will contained also the following nro- 
vision: And m case, after the cessation of 
said income as to my said sons respectively, oth- 
erwise than by death, as hereinbefore provided 
for, it shall be lawful for my said trustees, in 
their discretion, but without its being obligatory 
upon them, to pay or to apply for the use of 
my said sons respectively, or for the use of such 
of my said sons and his wife and family, so much 
and such part of the income to which my said 
sons respectively would have been entitled under 
the preceding trusts in case the forfeiture herein- 
tietore provided forbad not happened." Ildd.un- 
der that clause no right vested in the bankrupt 
to any portion of the income which he could 
enforce m any court of law or in equity. 

5. These words conferred upon the trustees 
a power to be exercised or not, at their discre- 
tion, and one which, if exercised, exonerated 
them from liabihty for not applying such por- 
tion of the income under the Hmitations of the 
clause first recited; but the first clause con- 
trolled their action as to the whole fund, unless 
a portion was withdrawn from those limitations 
by the exercise of the discretionary power given 
them. 

6. Property in trust cannot pass to the as- 
signee m bankruptcy where the will provides for 
an absolute cesser of the bankrupt's interest on 
the event of bankruptcy, if the will provides 
for the vesting of the interest in some other 
person. 

Bill in equity brought to enforce a claim 
to certain interests alleged to have belonged 
to Amasa M. Eaton, a bankrupt, out of the 
estate of his mother Sarah B. Eaton, and 
which complainant [Charles A. Nichols] al- 
leged were vested in him as assignee in bank- 
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ruptcy. On the 1st of May, 1864, Sarah B. 
Baton of North Providence made her last 
will and testament, by which she devised all 
her estate, real and personal, to three trustees, 
who were invested with certain extraordinary 
powers and discretions. Most of the facts 
were admitted, or not the subject of contro- 
versy, and may he stated as follows: Mrs. 
Eaton at the date of her wiH was a widow 
having four children, three sons and one 
daughter, and it was agreed that the daugh- 
ter died unmarried and without children, sub- 
sequent to the death of the mother and before 
her brother Amasa was adjudged a bank- 
rupt. By her will, Mrs. Eaton devised her 
estate, real and personal, to three trustees, 
to pay the rents, profits, dividends, interests, 
and income of the trust property unto and 
equally among her four children for and dur- 
ing their respective natural lives and after 
their decease in trust for such of their chil- 
dren as should attain the age of twenty-one 
years or die under that age having lawful 
issue living at his, her, or their decease; and 
his, her, or their heirs and assigns, if more 
than one, as tenants in common, subject to 
the condition that "if any of my said chil- 
dren shall die without leaving any child who 
shall survive me, and shall attain the age 
of twenty-one years, or die under that age 
leaving lawful issue living at his or her de- 
cease, then as to the share or respective 
shares, as well original as accruing, of such 
child or children respectively, upon the trusts 
herein declared concerning the other share or 
respective shares." Claim was made by the 
complainant as assignee in bankruptcy of 
Amasa M. Eaton, one of the sons of the tes- 
tatrix, to his share of the rents, profits, divi- 
dends, interest, and income of the trust es- 
tate within the control of the trustees named 
in the will. Amasa was a member of the 
firm of Bailey & Eaton, and it was admitted 
that the firm, on the 1st of March, 1867, be- 
came insolvent, and that they made an as- 
signment of their property to the complain- 
ant, and it appears that Amasa, on the same 
day, made an assignment of all his individual 
property to the same party for the benefit of 
his creditors, and that he, on the 24th of De- 
cember following, was adjudged a bankrupt, 
and that the complainant was duly appointed 
his assignee as alleged in the bill of com- 
plaint. Prior to that decree there was no 
question that he was entitled to one fourth 
of the income of the trust estate, until the 
death of his sister, and that subsequently to 
the decree in bankruptcy he was entitled to 
one third of the income, as it was admitted 
that she was never married, and that she 
died childless. 

Horatio Rogers and O. S. Bradley, for com- 
plainant 

Property left in trust passes to an assignee 
in bankruptcy. This can be avoided only by 
an absolute cesser of the bankrupt's interest, 
and provisions vesting that interest in some 
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other person. Brandon t. Robinson, 18 Ves^ 
429; TiUinghast v. Bradford, 5 R. I. 205. 
The provisions of the will are ineffectual for 
that purpose. 1. Because deficient in its own 
terms, being but a misapplication of a portion 
of the usual legal phraseology employed for 
such purposes. In construing it we can only 
consider the terms that have been used, and 
cannot import into it other terms, though 
usually employed for such purpose. There is 
no limitation over to any other person or per- 
sons of the trust income of" the bankrupt ac- 
cumulating during his life in the absence of 
wife or children. 2, Because of the discre- 
tionary clause by which it was followed and 
controlled, there being no persons or objects 
alternative to the bankrupt, in favor of whom, 
in the absence of wife or children, this discre- 
tion can be exercised. "Where property is left 
upon such a discretion as exists in this willE 
it enures to the assignee in bankruptcy. 
Snowdon v. Dales, 6 Sim. 524; Green v. 
Spicer, 1 Buss. & M. 395; Kearsley v. Wood- 
cock, 3 Hare, 185; Page v. Way, 3 Beav. 20 f 
Lord V. Bunn, 2 Tounge «& O. 98; Younghus- 
band v. Gisbome, 1 Colly. 400; Davidson v. 
Chalmers, 33 Beav. 653, 12 Wkly. Rep. 592f 
Wallace v. Anderson, 16 Beav. 533; Graves- 
T. Dolphin, 1 Sim. 66; Piercy v. Roberts, 1 
Mylne & K. 4; Bryan v. Kniekerbacker, 1 
Barb. Ch. 409; 11 Byth, Prec. {3d Ed.) 486, 
note a; Id. 711-713, and forms referred toj 
Pym v. Lockyer, 12 Sun. 394;. Rippon v. 
Norton, 2 Beav. 63. Any discretion that has 
been or that may be' exercised by the trustees 
under Mrs. Eaton's will in favor of the bank- 
rupt, must enure to the assignee in bank- 
ruptcy. At least the interest of the bank- 
rupt, under his mother's will, after his bank- 
ruptcy, is but a conditional estate. Bank- 
rupt Act, § 14 [14 Stat 522]; James' Bankrupt 
Law, 41, tit. "Conditional Estates"; 11 Byth. 
Prec. (3d Ed.) 486, note a; Lord v. Bunn, 2 
Younge & C. 98; Davidson v. Chalmers, 33 
Beav. 653; and other cases cited supra. The 
discretion has been exercised in favor of the 
bankrupt and is binding. Bryan v. Knieker- 
backer, 1 Barb. Ch. 409. An agreement for 
its exercise was made and is binding. The 
peculiar circumstances of this case make the 
doctrine applicable. 

Samuel Currey and B. R. Curtis, for re- 
spondent 

Before CLIFFORD, Circuit Justice, and 
KNOWLES, Disti-ict Judge. 

CLIFFORD, Circuit Justice. Assignees in 
bankruptcy are chosen by the creditors of 
the bankrupt; and it is made the duty of 
the judge — or, where there is no opposing in- 
terest of the register, by an assignment un- 
der his hand— to assign and convey to the as- 
signee all the estate, real and personal, of 
the bankrupt, with all his deeds, books, and 
papers relating thereto. And the provision 
is that such assignment shall relate back to 
the commencement of the proceedings in 
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bankruptcy, and that the title to all such 
property and estate, both real and personal, 
shall, by operation of law, vest in said as- 
signee; and the further provision is that the 
assignee shall have like remedy to recover 
all said estate, debts, and effects in Ms own 
name, as the debtor might have had if the 
decree in bankruptcy had not been rendered 
and no assignment had been made. 14 Stat 
522-524. 

Assignees in bankruptcy, except in eases 
of fraud, take only such rights and interests 
as the bankrupt had and could himself claim 
and assert at the time of the bankruptcy, 
and they are affected with all the equities 
which would affect the bankrupt himself if 
he were asserting those rights and interests. 
Mitchell v.Winslow [Case No. 9,673]; Brown 
V. Heathcote, 1 Atk. 162; Mitford v. Mitford, 

9 Ves. 100; 1 Jarm. Wills, 816; HaE v. Gill, 

10 Gill. & J. 325. 

Much discussion of that proposition is un- 
necessary, as it is conceded by both parties, 
and is supported by the highest authority. 
Tested by that rule, the question is, whether 
the bankrupt, at the date of filing his petition 
in bankruptcy, had any vested interest in 
the estate of his mother under her will, which 
must depend upon the construction of the 
principal proviso, to which reference will 
now be made. It is as follows: "Provided 
also that, if my said sons respectively should 
alienate or dispose of the income to which 
they are respectively entitled under the pre- 
ceding trusts; or if, by reason of the bank- 
ruptcy or insolvency of my said sons re- 
spectively, or by any other means whatso- 
ever, the said income can no longer be per- 
sonally enjoyed by my said sons respectively, 
but the same or any part thereof shall, or 
but for this present provision would, belong 
to, or become vested in or payable to, .som** 
other person or persons,— then the trusts nere- 
inbefore expressed concerning the said in- 
come, or so much thereof as should or would 
have so become vested in or payable to any 
person or persons other than my said sons 
respectively as aforesaid, shall immediately 
thereupon cease and determine. And the 
said income shall be applied by my said trus- 
tees during all the then residue of the life 
of my said sons respectively in manner fol- 
lowing, that is to say, upon trust to pay and 
apply the said income, or such part thereof 
as aforesaid, to and for the support and 
maintenance, or otherwise for the use and 
benefit, of the wife, child, or children, for 
the time being, of my said sons respectively, 
or such one or more of such wives, child, or 
children, and in such manner as my said 
trustees in their discretion shall think proper, 
and as to such wife for her sole and separate 
and inalienable use; and in default of any 
object of the last-mentioned trust, at any pe- 
riod dmring the life of my said sons respect- 
ively, and when and so often as the same 
shall happen, then, upon trust, from time to 
time, so long as such vacancy or want of 



objects shall continue, to accumulate and 
invest the income aforesaid in augmentation 
of the principal or capital thereof in the 
nature of compound interest, with power of 
changing investments as hereinbefore ex- 
pressed; and in case, at any time, such ac- 
cumulation should cease to be lawful, then, 
upon trust, to apply the said aimual produce 
and income, or such part thereof as may not 
legally be accumulated during said want of 
objects as aforesaid, in such and the like 
manner as the same would be applicable 
under the ulterior trust of this my will." 
Fraud cannot be imputed to the testatiix, as 
the estate was her own, which she was at 
liberty to give or not to. her children as she 
saw fit; and, inasmuch as the bankrupt nev- 
er had any interest in it other than what is 
devised to him by the will, it is clear that 
his assignee acquired nothing by virtue of 
the assignment except the interest which 
vested in the debtor at the time he filed his 
petition in bankruptcy. Nothing certainly 
vested in him except what was devised; and 
the nature and extent of the devise must be 
controlled by the intent of the testati'ix as 
expressed in the will, unless the intent is 
one in violation of law. Apply that rule 
to the case and it is as clear as anything 
can be that the estate devised to the son, in 
the income of the trust-fund, ceased and was 
determined at the bankmptcy of the devisee. 
No other conclusion can be reached, as the 
testatrix so declares in express words; and 
she further provides an entirely new direc- 
tion for such shai-e of the income, giving it 
to the wife or wives of such son or sons, in 
the discretion of the trustees, empowering 
them, if they see fit, to exclude from any 
share of such income the wife and children 
of any such bankrupt son; and if those ob- 
jects of the trust should fail, the provision 
is that such portion of the income shall go to 
the trustees, to accumulate as a portion of 
the ulterior trust of the will. Such a pro- 
vision in a will is valid, as is settled by 
nxmierous authorities not open to question. 
Brandon v. Robinson, 18 Ves. 433; Cooper 
v. Wyatt, 5 Madd. 297; Rochford v. Hack- 
man, 10 Eng. Law & Eq. 67; 2 Story, Eq. 
Jur. % 974, and Id. p. 285. 

Cases may be found undoubtedly where 
doubts have been expressed whether the pro- 
vision that the estate shall be determined by 
the bankruptcy of the legatee is sufficient to 
accomplish the object unless. the will goes 
further and provides for the future disposi- 
tion of the estate; but no such question 
arises in the case before the court, as the will 
contains a provision which entirely obviates 
the force of any such suggestion. 

Satisfactory explanations upon this point 
will be found in the case of Rochford v. 
Hackman, 10 Eng. Law & Eq. 67, to which 
reference is made for the purpose. 

Where trustees under a will have a dis- 
cretioii as to the manner of the application 
of the trust-fund for the benefit of a par- 
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ticular person, but no power to apply it 
otherwise tlian for liis benefit during his 
life, his interest in case of bankruptcy passes 
to his assignee; but the case before the court 
is entirely of a different character, as his 
life-estate is expressly determined by the act 
of bankruptcy, and the trustees are expressly 
empowered to make a different disposition 
of the income, showing that the case is con- 
trolled by the general rule established by the 
prior authorities. Green r. Spicer, 1 Russ. 
& M. 395. 

Enough has been remarked to show that it 
was the intent of the testatrix that the life- 
interest given to the son should cease and be 
determined by his bankruptcy; but the com- 
plainant contends that the provisions of the 
will are insufficient to prevent the estate 
from vesting in the bankrupt and from pass- 
ing from him to his assignee, for two rea- 
sons, which deserve a separate consideration: 

Because, as he contends, "there is no lim- 
itation over to any other person of the trust 
Income of the banki'upt, accumulating dining 
his life in the absence of wife or children." 
But such, in the judgment of the court, is 
not the effect of the limitation expressed in 
the will. On the contrary, it does pass the 
income from the bankrupt into the control of 
the trustees for the benefit, at the trustees' 
discretion, of the wife or children of one 
or more of the sons; and if those objects 
fail, the trustees are expressly required to 
retain the income to accumulate and pass, 
after the death of the sons, under the ulterior 
trusts of the will. Nothing is to go to the 
bankrupt under the provision in any event, 
nor is he to acquire any right to any portion 
of the same, but he is absolutely barred 
therefrom by the express words of the clause. 

Concede that, still it is contended by the 
complainant that the discretionary 'clause sub- 
sequently found in the will, vests in the bank- 
inipt some interest in or claim to a portion of 
the income of the trust-estate, which by oper- 
ation of law passed to his assignee under the 
instrument of assignment esecuted agreeably 
to section 14 of the bankrupt act By that 
clause it is declared that it shall be lawful 
for the trustees in their discretion, but with- 
out its being in any manner obligatory upon 
them, in case at any future period circum- 
stances should exist which in their opinion 
should justify or render expedient the plac- 
ing at tile disposal of the donees respectively 
any portion qt the real and personal estate, 
to transfer absolutely to them respectively, 
for his or her own proper use and benefit, any 
portion, not exceeding one half, of the trust- 
fund from whence his or her share of the in- 
come under the preceding trusts shall accrue; 
and immediately upon such transfer being 
made, the trusts hereinbefore declared con- 
cerning so much of the trust-fund shall abso- 
lutely cease and determine. Appended to that 
clause also is the following provision: "And 
in case, after the cessation of said income as 
to my said sons respectively othei-wise than 



by death, as hereinbefore provided for, it 
shall be lawful for my said trustees, in their 
discretion, but without its being obligatory 
upon them to pay to or apply for the use 
of my said sons respectively, or for the use 
of such of my said sons and his wife and 
family, so much and such part of the income 
io which my said sons respectively would 
have been entitled under the preceding trusts 
in case the forfeiture hereinbefore provided 
for had not happened." Obviously, in con- 
struing that provision, it must be assumed 
throughout that aU the rights which the bank- 
rupt had before that time enjoyed under the 
will were determined by the bankruptcy. All 
such rights being determined, the only ques- 
tion is, whether he acquired any new rights 
under that clause, or, in other words, wheth- 
er the clause vested in the banknipt any 
property interest in the income of the trust- 
fund. Carefully examined, the language 
found in the will is very precise and expres- 
sive in its legal effect, so much so that it may 
be said to speak its own construction. It is 
as follows: "In case, after the cessation of 
said income as to my said sons respectively 
otherwise than by death, as hereinbefore pro- 
vided for, it shall be lawful for my said trus- 
tees, in their discretion, but without its being 
obligatory upon them, to pay or apply for the 
use of my said sons respectively, or for the 
use of such of my said sons and his wife and 
family, so much and such parts of the income 
to which my said sons respectively would 
have been entitled under the preceding trusts 
in case the forfeiture hereinbefore provided 
for had not happened." Under that clause, 
no right whatever vested in the bankrupt to 
any portion of the income which he could en- 
force in any court of law or equity. Such a 
claim cannot be recognized by any coiui:, as 
the property is held by the trustees under the 
limitations in case of bankruptcy provided 
in the antecedent clause, and could not pass 
under those limitations unless some portion 
of it was paid to, or applied for, the use of 
the bankrupt or his wife and children by the 
trustees, in their discretion, it being expressly 
declared by the testatrix that no obligation 
is imposed upon the trustees to pay any sums 
to him or them, or to apply a dollar in that 
direction, the provision being that it is law- 
ful in the contingency described, for the trus- 
tees to do so, but without its being obligatory, 
showing that it is a mere naked power in the 
trustees which vested nothing, either in the 
bankrupt or his wife and children, which 
either he or they could enforce under any 
circumstances. Courts cannot adjudge under 
that language that such an appropriation is 
obligatory,— that by it the trustees are com- 
pellable to allow a portion of the fund for the 
use of the bankrupt or his wife and children, 
as the will provides that it shall not be obli- 
gatory upon them to make any such appro- 
priation, and it is not competent 'for the court 
to alter the will or to make a new one for 
the decedent 
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Properly constmed, it is clear that these 
words confer upon the trustees a power to be 
exercised or not, in their discretion, an'd one 
which, if exercised, exonerates them from Ua- 
bility for not applying such portion of the 
income under the limitations declared in the 
antecedent clause; but it is equally clear that 
the limitations declared in" the prior clause 
must control their action in respect to the 
whole fund, unless some portion of it is with- 
drawn from those limitations by the exercise 
of that discretionary power. 

Different rules apply where an absolute 
trust is created for the benefit of a party, his 
wife and family; but a discretion is vested 
In the trustees as to the time and manner of 
executing the same, or of apportioning the 
amount among the beneficiaries entitled to re- 
ceive the income or fund, as it is well held in 
that class of cases that a right of property 
vests in the bankrupt beneficiary, and thatsudi 
right of pi'operty will pass to his assignee. 
Such a party is entitled to something, and, 
having a valid claim for it, his interest 
passes by the instrument of assignment; but 
in the present case the bankrupt is not en- 
titled to anything as matter of right, as the 
power to grant or withhold rests entirely in 
the discretion of trustees. They may give or 
withhold, in their discretion; and if they re- 
fuse to pay anything, or to apply any portion 
of the fund to such a use, neither the bank- 
rupt nor his wife and children have any claim 
upon them for the Income, or for any damages 
for r'efusing to exercise the power. Peny, 
Trusts, 453, 454. 

Property in trust, it is conceded, may not 
pass to an assignee in bankruptcy in a case 
where the will provides that in that event 
there shall be an absolute cesser of the bantc- 
rupt's interest, if the will contains a provision 
that his interest shall in that event vest in 
some other person. Tillinghast v. Bradford, 
5 R, I. 205; Dommett v. Bedford, 3 Ves. 149; 
Joel V. Mills, 3 Kay & J. 458; Rochford v. 
Hackman, 9 Hare, 475. 

But the complainant insists that where 
property is left upon such a discretion as ex- 
ists in the will under consideration, it passes 
to the assignee in bankruptcy. Provisions of 
various kinds have been framed by convey- 
ancers to effect such an object as that contem- 
plated by the testatrix in this case, that is, 
that the trusts expressed in the will respect- 
ing the income of the life estate shall cease 
and determine by reason: of the bankruptcy 
of the beneficiary or donee; and a learned 
author expresses the opinion that the only 
mode of effectuating the object, often anx- 
iously entertained by donxirs, of secm'ing the 
corpus of the property against the acts of the 
donee himself and the claims of his creditors, 
is to invest a third person with a discretion- 
ary power either to give or withhold it as he 
may think best, in short to defer absolutely 
all proprietapy interest in the intended object 
of bouirty imtU its application to his use, by 
the testator's nominee, and ultimately to give 



to another what remains so unapplied at the 
decease of the devisor. Evidently every one 
of these conditions was adopted in the will La 
question to the vei-y letter, and it is equally 
clear that the defence is fully supported by 
that authority. Hayes & J. Wills (7th Ed.) 
199. 

Forms for such a provision In a will are 
given by conveyancers of the highest repute, 
and those forms have the sanction of a learn- 
ed annotator. 11 Byth. Prec. (3d Ed.) 713. 
Exactly the same views are expressed by Mr. 
Jarman in his work on "Wills, in which he 
says, "The vesting in trustees of a discretion 
as to the mode in which income is to be ap- 
plied for the benefit of a cestui que trust does 
not take it out of the operation of bankruptcy 
or insolvency, to effect which the discretion 
of the trustees must extend not merely to the 
manner of applying the income for the bene- 
fit of the cestui que trust, but also to the ena- 
bling them to apply it either for his own 
benefit or for some other purpose." 1 Jarm. 
WiUs (2d Am. Ed.) 821. 

By making the payment of an annuity de- 
pend upon the discretion or will of a third 
person, says Mr. Atherly, no disposition can 
be made of it, nor can it be come at by cred- 
itors either at law or in equity, but then the 
payment of the anmiity depending upon the 
mere pleasure of the trustee, the cestui que 
trust has no certain ascertained interest in 
it, which is the exact description of the case 
before the court Atherly on Marriage Settle- 
ments, 333. Opposed to these views are the 
remarks of the annotator in Hayes and Jar- 
man on Wills in which he says "that accord- 
ing to a recent case in order to exclude the 
claim of the assignees in bankruptcy, the 
power should be made incapable of being ex- 
ercised in favor of the bankrupt after such 
event, or in other words the property should 
in bankruptcy be absolutely given over to 
another in like manner as at death." Refer- 
ence is made to the case of Piercy v. Roberts, 
1 Mylne & K. 4, as authority for the doctrine, 
but the case cited in the judgment of the 
court affords no support whatever to the 
views expressed by the annotator. In that 
ease £400 were devised in trust to the execu- 
tors to apply and dispose of, for the sole use 
and benefit of the son of the testatrix in such 
manner as the executors should in their dis- 
cretion think best, and in the case of the 
death of the son before the whole fund was 
exhausted, the balance not applied was to be- 
come a part of the residuaiy estate of the 
testatrix. Insolvency of the son followed be- 
fore the sum was applied to his use, and the 
master of the rolls held that the bankmptcy 
of the son terminated the discretion of the ex- 
ec utoi-s and That the unapplied balance vest- 
ed in the assignee. later cases such as Two- 
peny v. Peyton, 10 Sim. 487, and Wallace v. 
Anderson, 16 Beav. 536, seem to deny that the 
discretion of the trustees ceases in all cases 
of bankruptcy, but it is "not necessary to de- 
cide that point in the present case, as the pro- 
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visions of the wiU in question differ widely 
from tlie clause under revision in the case of 
Pierey v. Eoberts, where it is clear there was 
an absolute trust established by the will in 
favor of the son, and the only discretion* vest- 
ed In the executors was as to the amount 
they should apply and the lime and manner 
of directing the application. Perry notices 
this distinction* in his valuable work on 
Trusts, nor is there anything in the case of 
Pierey v. Robei-ts, which affords any coun- 
tenance whatever to the proposition that the 
trustees must be made incapable of exercising 
the discretion in favor of the bankrupt, in 
order to prevent the fund from passing to the 
assignee so long as the power conferred is a 
mere discretionary power to be exercised or 
not as they shall see fit, as it is clear that 
such a mere naked power does not carry with 
it any vested right in the donee which can be 
enforced in a court of law or equity. 

Attempt was made to show that the trus- 
tees, in the exercise of their discretion, had 
applied a certain portion of the life interest 
of the trust-fund for the use of the bankrupt 
legatee, and the argument is that such por- 
tion of that fund as was not expended at the 
time the petition in bankruptcy was filed, 
passed to the assignee, but the court is of the 
opinion that the proofs do not sustain the 
proposition that anything so applied remained 
unexpended when the petition in bankruptcy 
was filed, which is all that need be remarked 
in answer to that suggestion. 

Other propositions were discussed at the 
bar, but having determined that the bank- 
rupt had no estate which could pass to his 
assignee, it Is not necessary to examine the 
other issues between the parties. The bill of 
complaint is dismissed with costs. 

[Oq appeal to the supreme court, the decree of 
this court was affirmed. 91 U. S. 716.] 
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NICHOLS V. FARMERS' MUT. INS. CO. 

[9 Leg. & Ins. Rep. 124.] 

Circuit Court, E. D. Pennsylvania. 1868. 

Fire Insurance — Representations as to Title 
— Movable Building. 

[The interest of a tenant in a wooden build- 
ing erected by him under a lease which gives 
him a right to remove it may he regarded as 
an absolute interest witliin the meaning of an 
application for fire insurance; and a repre- 
sentation by the ai^licant that the premises 
were "his own" will not vitiate the policy, in the 
absence of any fraud wliich misled the company 
as to the character of the risk.] 

[This was an action by Thomas Nichols 
against the Farmers' Mutual Insurance Com- 
pany of York, Pa,] 

CADWALADER, District Judge. This is 
an action to recover the amount of an in- 
18FED.CAS. — 13 



surance policy upon a three-story house and 
its furniture at Franklin, Venango county. 
Pa. The building was insured at $3,000, and 
the furniture at $1,000, and the policy took 
effect from October 9, 1865, to October 9, 
1866. The loss of the building and furniture 
took place on the 1st of February, 1865, and 
the damages said to have been sustained 
amounted to upwards of ?6,000. The insur- 
ance then fell due on the 18th of May following. 
Due notice of the loss was given to the de- 
fendants' agent at Franklin, through whom 
tiie insurance was effected, and by him sent 
to the company; and this agent testified that 
the president of the company came to Frank- 
lin with his blanks a few weeks after the 
notice had been sent to the company, going 
to show that the notice of loss had been re- 
ceived in due time by defendants, which the 
defense deny. The amount claimed by the 
plaintiff is ?4,000, the amount of the policy, 
and the interest thereon, from May 18, 1866, 
when the insurance fell due. 

The defense was: The plaintiff falsely 
stated that he was the owner of the premises 
when he applied for insurance, and there 
was a mortgage of $1,000 upon the property. 
The building, instead of being worth S3,000, 
as insured, is not worth more than $2,000; 
the plaintiff owned nothing but a back build- 
ing which he erected upon the lot, and had* 
no insurable interest in the premises before 
he leased them. (3) The plaintiff did not give 
notice of his loss until fifteen days there- 
after, whereas the policy required immediate 
written notice. This neglect is therefore 
fatal to recovery under the terms of the pol- 
icy. (4) The plaintiff insured the building 
as a hotel, but used it as a disreputable 
house, which increased the risk, and he never 
gave the defendants notice thereof. 

In answer to the defendants' 1st, 2d, 5th, 
6th and 7th points the court instructed the 
jury as requested. To each of the 3d and 4th 
points the court answered that if the facts 
were so, the jury should find for the defend- 
ants, but these propositions respectively were 
not applicable if the wooden building in- 
sured by the policy in question for one year 
only, ending in October, 1866, was construct- 
ed by the plaintiff under the lease which 
enabled him to remove it at pleasure, not 
only during that year, but afterwards until 
the end of March, 1870. The court said that 
the plaintiff's ownership of a building thus 
removable by him, was neither a leasehold, 
nor, in a technical sense, a fee, but might, 
relatively to the conti-act of insurance, be 
considered as having been, during the term 
of the insurance, an absolute interest in a 
movable subject, and that if the jury so 
found upon the facts, and if there was no 
fraud, nor any misrepresentation, which in 
fact, misled the defendants as to the charac- 
ter of the risk, the plaintiff Is not in law, 
precluded, under these points, from recover- 
ing. To which instruction of the court in 
answer to the said 3rd and 4th points, the 
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defendants' counsel excepted. Defendants' 
3d and 4th points were a^ follows: (3) If 
the jury helieve from the evidence, that the 
plaintiff, at the time of making the insurance, 
was not the owner in fee of the lot of ground 
on which the premises insured stood, hut on 
me contrary his only interest therein was 
that of a tenant under a lease. And if they 
further helieve that he gave the answer on 
the application as the answer to the eleventh 
printed interrogatory, to wit: "My own," 
then and in such case the jury should find 
for the defendants. Ang. Ins. p. 55, § 17; 
Id. § 186. Cooper v. Farmers' Mut. Ins. Co. 
14 "Wright [50 Pa. St.] 299; Hope Mut. Ins. 
Co. V. Brolaskey, 11 Casey [35 Pa, St.] 282. 
(4) If the jury helieve from the evidence, 
that the interest of the plaintiff in the build- 
ing sought to be insured, was not at the time 
of making the application and the policy, a 
fee simple absolute, but on the contrary was 
another interest, and that such other interest 
was not so stated in the policy, then they 
should find for the defendants. Sayles v- 
Northwestern Ins. Co. [Case No. 12,422]. 

Verdict for plaintiff for the fuU amount 
named. 



Case No. 10,S43. 

NICHOLS V. HARRIS. 

[1 MacA. Pat Cas. 302.] 

Circuit Court, District of Columbia. May, 1834. 

I\TEKFEHE.\-OES IS PATENT CASES — COMPETESOT 

OF Witnesses — Ceoss-Esamination — Taking 
Depositions — CoMPETENcr of Magistrate In- 

TEKESTED AS CODNSEL. 

[1. The wife of a party to an interference is 
incompetent to testify in bis behalf.] 

[2. The action of a magistrate taking a depo- 
sition, in excluding a question on cross-exam- 
ination, cannot be sustained on the ground 
that, if intended to affect the credibility of the 
witness, counsel should have so stated when lie 
objection was made; for this would defeat the 
object of the question, especially where the wit- 
ness has shown himself unfair and suspicious.] 

[3. A witness who, on direct esaminalion, re- 
fers to and partially describes a device of his 
own, cannot refuse, on cross-examination, to 
give a further description on the ground of ex- 
posing his private affairs.] 

[4. A magistrate who is a partner of the ac- 
tive counsel of one of the parties to an interfer- 
ence is incompetent to take depositions there- 
in, and depositions taken before him without 
knowledge by the opposite party of the partner- 
.ship relation are inadmissible.] 

[This was an appeal by James R. Nichols 
from a decision of the commissioner of pat- 
•ents, in an interference proceeding, award- 
ing priority of invention to Elbridge Harris.] 

Hubbard & Pinkerton and Page & Co., for 
appellant. 

MORSELL, Circuit Judge. The commis- 
sioner having declared and decided the in- 
terference, and notified the parties thereof 
on the 15th of November, 1853, appointed 
the first Monday in January then next for a 
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hearing, In comformity with the provisions 
of the act of July the 4th, 1836 [5 Stat. 117], 
and directed that the testimony must be in 
conformity with the rules therein inclosed, 
under the oath or affirmation of persons 
who were not interested in the question at 
issue, &c., which rules were established by 
the commissioner of patents by authority of 
the twelfth section of the act of 3d March, 
1839, by which it is enacted "that the com- 
missioner of patents shall have power to 
make all such regulations in respect to the 
taking of evidence to be used in contested 
cases before him as may be just and reason- 
able." The third rule is in these words: 
"That before the deposition of a witness or 
witnesses be taken by either party, notice 
shall be given to the opposite party of the 
time and place when and where such depo- 
sition or depositions will be taken; so that 
the opposite party, either in person or by 
attorney, shall have full opportunity to 
cross-examine the witness or witnesses; 
and such notice shall, with proof of service 
of the same, be attached to the deposition 
or depositions whether the party cross-ex- 
amine or not; and such notice shall be giv- 
en in sufficient time for the appearance of 
the opposite party and for the transmission 
of the evidence to the patent office before 
the day of hearing." Arnold T. Bishop 
[Case No. 552]. 

The depositions on the part of the appel- 
lee appear to have been taken, after notice 
given, before a justice of the peace within 
and for the county of Suffolk, common- 
wealth of Massachusetts— he certifies him- 
self to be such— and that the witnesses stat- 
ed in his return were duly sworn by him to 
testify the truth, and that they were exam- 
ined on written interrogatories, and their 
testimony taken in writing by him as there- 
in written, and carefully read by him to the 
deponents, and subscribed by them in his 
presence to be used, &c.; that Nichols, by 
his attorney, G. G. Hubbard, Esq., attended 
the taking said depositions. He states, also, 
that after all the depositions were taken 
and signed, and proceedings closed, Mr. G. 
G. Hubbard desired the magistrate to state 
that he was a partner of Mr. H. F. Smith. 
Gardiner G. Hubbard, who acted as attor- 
ney for Nichols, the appellant, states, in an 
affidavit made by him before a justice of 
the peace, that as counsel for James R. 
Nichols he was present at the examination 
of the several witnesses examined on the 
part of Elbridge Harris, as mentioned in 
the proceeding just alluded to; that he bad 
no prior acquaintance with either the coun- 
sel for said Harris or the magistrate in 
whose name the summons was issued; that 
in going to the office of the magistrate he 
found it "the same with the office of the 
counsel; that it occurred to him at once that 
they might be partners; but, thinking he 
might be mistaken, as he had never before 
in his practice known of anything of the 
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kind, he made no inquiries, but went on 
with the examination until they came to the 
examination of John Newell. He proposed 
an interrogatory to said Newell, to which he 
declined answering. The point was then 
argued, and the magistrate decided that he 
. must answer it. The -witness still refused, 
and advised with his counsel, who informed 
him that he was not hound to answer the 
interrogatory, when the magistrate, with- 
out giving any reason, changed his decision, 
and decided that the witness was not hound 
to answer the question. Whereupon he (the 
affiant) asked him if he were not the part- 
ner of Mr. Smith, and of counsel for Mr. 
Harris; and he replied that he was; that 
said affiant then objected to all the evidence, 
and particularly that of Newell, and declin- 
ed going on any further with the examina- 
tion before a magistrate who was judge and 
also counsel; that he requested the magis- 
trate to enter these facts in his return at 
length, &c. This affidavit was not laid be- 
fore the commissioner, and therefore if it 
were upon the merits of the issue' tried be- 
fore him, could not be noticed by the judge 
on the appeal; but as it relates to a me]*e 
collateral matter respecting the execution 
of the duty in taking the testimony, and the 
fact is stated by the magistrate, and noticed 
by the commissioner in his answer to one of 
the reasons of appeal, I have thought it 
ought to be considered. 

On the hearing of the parties, according to 
the notice given, before the commissioner, 
on the evidence so taken, (except that of Mr. 
Harris, which was rejected as inadmissi- 
ble,) and on the 24th of January the deci- 
sion of the office was pronounced, award- 
ing priority of invention to Harris; from 
which decision Nichols appealed, and upon 
which the case is before me. And accord- 
ing to due notice of the time and place of 
hearing given by me, the commissioner has 
laid before me the grounds of his decision 
in writing, in answer of the reasons of ap- 
peal filed by the appellant, together with 
said reasons and the original papers and 
evidence in the cause. The respective par- 
ties appeared liy their counsel and submit- 
ted the case upon iheir written arguments. 
Various reasons of appeal were filed— 
some to the admissibility and others relat- 
ing to the merits of the question in issue. 
It is my purpose to consider those of the 
first description. They are the second, 
fifth, and sixth. 

The second is an objection to tlie wife of 
Mr. Harris, the appellee, as a witness on 
his behalf. This objection was overruled 
by the justice but sustained by the com- 
missioner, and very properly, I think. 

The sixth is because the magistrate re- 
fused to compel John Newell, one of the 
witnesses offered by said Harris, to answer 
certain Interrogatories propounded to him 
by the counsel of said Nichols, although he 
at first ordered him to answer the same, as 



will appear by his return. The interroga- 
tory alluded to was in these words: "Did 
the lamp you showed to Mr, Harris have a 
wire-gauze tube silvered?" The witness 
had been called on the part of Mr. Harris, 
and previously answered the fifth and sixth 
interrogatories on the direct examination. 
The fifth is: "Please state the earliest time, 
if you can fix upon any time earlier than the 
19th of May, 1852, at which you had any 
knowledge of such invention by Mr. Har- 
ris." He answered: "I do not think I can 
tell any day in particular before .the 19th of 
May; I had conversations with him in 
April; I showed him one of my lamps, and 
that led to the conversation." The sixth 
interrogatory: "State what was said In that 
conversation, and state what Mi*. Harris at 
that time claimed as his discovery, and the 
description which he gave you of it." Wit- 
ness answered: "Mr. Harris remarked to 
me that my glass lamp was safe, except as 
to the liability to fracture; he said his was 
to have a metallic lining, but I cannot say 
that I fully comprehended his meaning; the 
manner in which he intended to apply it to 
the lamp I did not fully comprehend at the 
time." 

The counsel for Nichols contends that in 
these answers the witness gives a date and 
fixes It by reference to his lamp, which he 
then showed Mr. Harris, and which was the 
origin of the conversation. He (the counsel) 
claimed to show what particular lamp New- 
ell referred to, and then to examine him as 
to the time when he first invented that lamp, 
which the counsel believed was not until the 
close of 1S52 or the beginning of 18o3; and 
hence if that were the lamp meant by him, 
he must have made a mistake as to time of 
nearly a year. He also states some other 
parts of the examination, particularly the 
witness' answer to the first cross-interroga- 
tory and the date of the patent referred to, 
which show the witness' mistake about the 
time and the relevancy of the questions. In 
answer to the objection thus involved in the 
sixth reason of appeal, the commissioner 
says: "The sixth reason, at most, could af- 
fect the testimony of Newell alone; and in 
relation to him the magistrate exercised a 
discretion which the undersigned saw no 
reason to take exception to." The question 
related to the private business of the wit- 
ness; and if intended to affect his credit, it 
should have been so stated by the counsel 
so propounding it. The magistrate states 
as his reason that the answer thereto would 
expose the secrets of the witness' trade and 
business. With respect to its being incum- 
bent on the counsel, "if intended to afEect 
the witness* credit, to have so stated it," it 
should be remembered that it was on cross- 
examination that the interrogatory was put, 
in which it is the practice to allow much 
greater indulgence, and that to have stated 
his purpose would have defeated his object; 
and more especially should it have been al- 
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lowed, as the witness showed himself to be 
an unfair, suspicious witness by his answer 
to the first direct interrogatory. With re- 
spect to the protection claimed for the wit- 
ness—that the answer would expose his pri- 
vate affairs— if this were even conceded to 
be his right under some circumstances, yet 
as he had, in answer to an interrogatory put 
to him on his direct examination, volun- 
tarily referred to the lamp, and given a par- 
tial description, I think the objection came 
too late. 

The fifth reason is, because all the evi- 
dence in behalf of Harris is inadmissible, 
having been taken by a magistrate who was 
a partner of the counsel of Harris, as will 
appear by his return. To this the commis- 
sioner answers that "the relation found to 
subsist between the magistrate before whom 
the testimony was taken and the counsel of 
Harris was not alone a legal ground for re- 
jecting the evidence. The office is aware of 
no rules of law or practice that would, in the 
absence of a direct charge of error in the 
proceedings, make the relations subsisting 
between these parties a proper reason for 
excluding evidence in a case where the mag- 
istrate was shown to have no other interest 
How far it might affect the credibility of the 
witnesses, the judge would determine; with 
the commissioner, it had no weight" 

The authority to take the testimony was 
under the rules of the office for taking and 
transmitting evidence, &c.; particularly un- 
der the third rule, which is, as before stated, 
"that before the deposition of a witness or 
witnesses be taken by either party notice 
should be given to the opposite party of the 
time and place when and where such depo- 
sition or depositions will be taken, so that 
the opposite party, either in person or by at- 
torney, shall have full opportunity to cross- 
examine the witness or witnesses; and such 
notice shall, with proof of service of the 
same, be attached to the deposition or depo- 
sitions, whether the party cross-examine or 
not; and such notice shall be given in suffi- 
cient time for the appearance of the op- 
posite party and for the transmission of the 
evidence to the patent office before the day 
of hearing." There is no express specific 
provision in this or in either of the rules 
estabhshed by the office against the counsel 
or attorney of either of the parties acting 
under said third rule; and it may be true, as 
the learned commissioner has supposed, that 
there is none such expressly declared in any 
of the rules of law on patent subjects; but 1 
think it will appear that on principle and on 
precedent in analogous cases the settled law 
is that such a relation does render the per- 
son incompetent to discharge such a trust 
The authority to make rules and regulations 
on the subject is derived to the commission- 
er, as also before stated, under the twelfth 
section of the act of March 3d, 1S39, by 
which it is enacted "that the commissioner 
of patents shall have power to make all such 
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regulations in respect to the taking of evi- 
dence to be used in contested cases before 
h im as may be just and reasonable." To 
understand what the legislature meant by 
"just and reasonable," in this connection, it 
must be supposed they had in their mind the 
established principles and precedents in like 
cases. Upon principle, every party has a 
right to expect in the administration of jus- 
tice that his cause shall be fully and impar- 
tially Examined and tried. The examination 
and testimony of witnesses forms a most es- 
sential part of that trial; and to that end the 
judge or functionary who conducts the pro- 
ceeding as such must be in a condition to bk 
entirely indifferent between the parties. Can 
this be the case where the officer is also the 
retained counsel in the case, with all the 
usual sympathies and desires and biases in 
favor of his client's cause, and selected by 
him for the purpose? The magistrate who 
acted in this case under the delegated power 
of the commissioner who was to try "the 
cause shared with him in this most impor- 
tant part of the preparation for the trial the 
judicial power. Gould any rule, therefore, 
which would authorize such a person to ex- 
amine and take the testimony be just and 
reasonable, within the requirements of the 
statute? 

Upon authority, the principles which are 
thought applicable will be drawn from other 
cases of trial where a similar mode of taking 
evidence is pi-acticed. It seems to have been 
received into the practice of the common-law 
courts, by analogy from the chancery courts 
and by that court from the rules of the civil 
law, i. e., the commission to take depositions, 
at the instance of the pai-ties, to certain per- 
sons named by them, with power, &c. It 
will be unnecessary for the present purpose 
to state the particular details of the proceed- 
ing, one of which, however, required the 
closing of the commission and transmitting 
the whole proceeding, with almost the same 
authenticity as that established by the patent 
office. I proceed to show who were deemed 
eligible to act in that capacity. In 1 Har. 
Oh. Prac. pp. 440, 441, it is stated: "The 
common exceptions to a commissioner are: 
Fii^t, that he is of kindred, allied to the 
party for whom he is named; second, that 
he is master to the party— his landlord or 
partner; third, that he hath a suit at law 
with the party adverse to him, for whom he 
is named commissioner, or is of counsel, or is 
attorney or solicitor or follower of the cause 
on one side; fourth, that the party is indebt- 
ed to him, or any other apparent cause of 
partiality or siding with either side." So, 
also, from the provisions of the judiciary sys- 
tem of the United States (1789) c. 20, § 30 [1 
Stat 88], describing what shall be the mode 
of proof in all the courts of the United 
States, &c.: "When the testimony of any 
person shall be necessary in any civil cause 
depending in any district in any court of the 
United States who shall live at a greater dis- 
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tance from the place of trial than one hun- 
dred miles, or is bound on a voyage to sea, 
or is ahout to go out of the United States or 
out -of such district, and to a greater distance 
from the place of trial than as aforesaid be- 
fore the time, of trial, or is ancient or very- 
infirm, the deposition of such person may be 
taken de bene esse before any justice or 
judge of any of the courts of the United 
States or before any chancellor, justice, or 
judge of a supreme or superior court,.mayor, 
or chief magistrate of a city or judge of a 
county court or court of common pleas of any 
of the United States, not being of counsel or 
attorney to either of the parties or interested 
in the event of the catise," &c. 

It may be observed that the being of coun- 
sel or attorney to either of the parties is 
placed in the same category Tvith being in- 
terested in the event of the cause. 

I might add what has been the practice un- 
der the laws of Maryland and Virginia in 
their courts, and the invariable practice and 
rule of the circuit court of this district, sanc- 
tioned and affirmed by the supreme court of 
the United States; but I think I have shown 
enough to make it clear that the magistrate 
by whom the examinations were made and 
by whom the depositions were taken was 
legally incompetent for the purpose, and of 
course that the depositions must be consid- 
ered as inadmissible evidence in the ease. 
As the decision of the commissioner was 
grouhded thereon, it is erroneous, and must 
be annulled, reversed, and set aside; and I 
do so hereby determine and decide, and that 
he do further proceed in said cause accord- 
ing to law. 

[NOTE. The commissioner decided that pri- 
ority of invention was in Harris. From this 
decision an appeal was taken to the circuit court, 
where the commissioner's decision was affirmed. 
Case No. 10,244.] 
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NICHOLS V. HARRIS. 

[1 MacA. Pat. Cas. 362.] 

Circuit Court, District of Columbia. Jan., 1855. 

Patent Ofpioe Appeals — Reversal for Ek- 
RONEODS Admission of Depositions — Reheae- 

ISQ — ^lUTERFERESCES — ^IMPROVEMENTS IN LAMPS. 

[1. Where an appeal is reversed, not on the 
merits, but because some of the depositions con- 
sidered were taken before a magistrate who was 
disqualified by interest to take them, the com- 
missioner is not bound to issue a patent to the ap- 
pellant, but may grant a rehearing and order the 
depositions taken anew.] 

[2. An interference is properly declared where 
the object of both parties is to guard against the 
danger from the use of camphene in common 
glass lamps, by placing in the bowl a metallic lin- 
ing to hold the camphene if the glass is broken, 
the only difiEerence being that one of them covers 
the top of the lamp with a glass dome, while the 
other uses a metal dome fastened to the inner 
metallic lining; foi this difference is immate- 
rial.] 

[This was an appeal by^ James R. Nichols 
from a decision of the commissioner of pat- 
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ents, in an interference proceeding, award- 
ing priority to Elbridge Harris in respect to 
the invention of an improvement in lamps.] 
The patent issued to H^ris, No. 12,550, March 
20th, 1855. See 4 Pat Off. Rep. 1855, p. 110. 

Hubbard & Pinkerton, for appellant 
A. B. Stoughton, for appellee. 

MORSELL, Circuit Judge. This ease was 
once before brought before me on appeal, by 
referring to which [Case No. 10,243] a particu- 
lar statement will appear. The objeetionstated 
and relied on in -the reasons of appeal was 
to the admissibility of the testimony. This 
objection was sustained, and the decision of 
the commissioner based thereon reversed, and 
the case remanded for further proceeding. 
There was no decision by me on, the merits 
of the question, because under such circum- 
stances it was not deemed necessary. The 
commissioner states in his certificate to me 
that he proceeded subsectuently to order the 
testimony to be again taken, with full oppor- 
tunity to both parties for that purpose, and 
the trial thereof was appointed to take place 
on the third Monday of July, 1854; at which 
time the testimony was duly laid before him 
and the parties heard; on which subsequent 
occasion he says that he decided that so far 
as the parties do interfere, priority of inven- 
tion rests with Harris, who seems entitled to 
date as far back as May 19th, 1852. Again 
the commissioner says: "It would seem that 
the interference was declared on just and suf- 
ficient grounds, inasmuch as they both claim- 
ed making and using a metallic lining to glass 
lamps for burning camphene. If there be 
anything over and above this single idea ap- 
pertaining to either party, such party will be 
entitled to a patent therefor if, upon due ex- 
amination, he shall be found to be the original 
and first inventor of the same." 

This decision and the reasons of appeal, 
together with all the papers and evidence, 
were again produced before me, and the case 
submitted on written argument The first 
reason of appeal relates to what is supposed 
to be the efEect of the reversal just alluded 
to; that is, tbat it was the duty of the com- 
missioner to have proceeded in the case by 
ordering a patent, according to the provisions 
of the patent laws, to issue to the said Nicols 
for the invention claimed by him; and that 
the subsequent rehearing was illegal, and the 
decision founded on such rehearing, void. 
This is a misapprehension, as before stated. 
The merits of the case were not considered; 
it was not so intended. I know of no rule 
of patent law that warrants such an inference. 
It was supposed that, for the ends of justice, 
an opportunity should be afforded to the par- 
ties to have their testimony fully and impar- 
tially taken, ^is was thought ta be a mat- 
ter of common right, and which on the former 
occasions sufficiently appeared not to have 
been done. The commissioner was, therefore, 
entirely correct in making his order to that 
effect 
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The second reason is, that upon the evi- 
dence it appears that the said Nichols was the 
first original inventor of lining "all the in- 
side of tlie reservoir of a glass lamp with 
metal." 

The third reason is, that the testimony of 
John NeweU, one of the appellee's witnesses, 
ought not to have had any weight with the 
commissioner hy reason of the suspicious con- 
duct of the witness in testifying on the former 
trial. As it respects priority, the appellant's 
evidence does not satisfactorily prove his in- 
vention to have been earlier" than the 15th of 
July, 1852. The evidence on the part of the 
appeUee shows his to have heen at least as 
early, if not earlier, than the 10th of June, 
1852; so that the only question is as to the 
interference. 

Emmerson, a witness on the part of Doctor 
Nichols, describes the'invention as a common 
glass lamp, which he assisted him in cut- 
ting ofC the top of, for the purpose of lining 
it with metal. Moses H. Pearson, another 
witness on behalf of the same party, says: 
"I Imow of some improvements made by 
James P. Nichols. Some time before Septem- 
ber, 1852, Doctor Nichols brought a glass lamp 
into my shop with the top broken off, and 
wanted me to make a lining to it. I made 
it at that time; it was a common glass-stand 
lamp. He wanted me to make a lining to it 
so that he could put the glass on again which 
he had broken off. I made the lining to it 
as weU as I could, but could not make it so 
that the glass pieces would fit on again. He 
said it was of no conseguence whether the 
top fitted on it, although he shoTild like it so 
that the top would fit on again." The lamp 
lay on the shelf in the shop for a number 
of weeks, and he did not come after it during 
that time. Witness supposes the reason he 
did not come after it was because he had gone 
to the White Mountains. To the fifth inter- 
rogatory he says that he did not think those 
pieces of glass if produced would, with the 
other parts of the glass, have entirely cov- 
ered the metal, because some of the pieces of 
glass were gone; but they would have covered 
it had all the pieces of glass been there. It 
was the intention to make the tin fit the 
glass; but witness could not make it an en> 
tire fit, as some of the pieces of glass were 
gone. Had the dome of the lamp been 
taken off whole so that it could have been 
put on whole again he would have made the 
lining for it. 

On the part of the appellee, Gardiner S. 
Coffin describes Harris' lamp thus: The im- 
provement was a metallic lining inside of a 
glass lamp. He (Harris) drew out on a piece 
of paper with a pencil a description of it, and 
gave witness to understand what the benefit 
was. Harris stated that in case the lamp 
should be broken the fluid would not spill. 
He asked witness' opinion in regard to it. A 
drawing of the lamp was made on paper by 
Mr. Harris. Then there was a drawing of a 
metallic lining; and this metallic lining 



which contained the fluid was to be placed in- 
side of the glass part of the lamp and cement- 
ed, so that in case of the lamp being broken 
the fluid would not spill or ignite. Each 
separate part was drawn and described, and 
corresponded with the plan made by Leonard. 
He then described it so that witness could have 
made one, or caused one to be made, from 
his said description or explanation. This wit- 
ness is corroborated by Leonard and Fare- 
well, who describe the improvement as fol- 
lows: Common glass lamps were to be made 
in a different shape by having them larger 
at the top than at the bottom— not oval, as 
usual— (leaving ofE that part of the glass— the 
oval part), and having instead an oval metal- 
lic top fastened to an inner metallic lining, 
made so as to drop into the glass, to be fas- 
tened at the top of the glass by cement; the 
cap the same as In other fluid lamps. By 
these means the accidents from brealting the 
glass would be prevented. It appears from 
the specifications that the object of both par- 
ties was the same— namely, to guard against 
the danger from the use of camphene in the 
common glass lamps, which both proposed to 
effect by a metallic lining; and though neither 
the glass nor the metallic lining (separately) 
might be deemed a patentable invention, yet 
in their combined use it would be otherwise. 
The evidence (setting aside the testimony of 
Newell) shows that the means used by each 
of the parties are so very much alike in other 
respects that the question is narrowed down 
to this, whether, for the purpose stated, there 
is in principle a difference between a metallic 
dome and a glass dome. 

I need only to state what is a well-settled 
principle on the subject to show what must 
be the conclusion: "The first and original 
inventor is entitled to protection against all 
other means of caiTying the principle into 
effect." 

In the case of Gray v. James [Case No. 
5,718], Washington, J., applied the same doc- 
trine to an improvement in the art of making 
nails by means of a machine which cuts and 
heads the nails at one operation— holding that 
where two machines are substantially the 
same, and operate in the same manner to pro- 
duce the same result, they must be in prin- 
ciple the same; and that when the same result 
is referred to as the test, it must mean the 
same kind of result, though it may differ in 
extent. 

Governed by this rule, I must come to the 
conclusion that in this case the principle of 
the invention in the two lamps in the present 
case is the same, and that the appellee, being 
the first and original inventor, has the prior 
right, and that the decision of the commissioner 
on all the points of controversy in this case 
ought to be affirmed. 
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Case Ho. 10,S45. 

NICHOLS V. NEWELL et al. 

[1 Fish. Pat. Cas. 64=7.3 i 

Circuit Court, D. Massachusetts. Nov., 1853. 

Patents — Makking- an Article "Patented" 

When No Patent has been Issued— 

Qui Tam Acxiosr. 

1. The purpose of section 5, of the act of Au- 
pust 29, 1842 [5 Stat. 544], is to guard the pub- 
lic right to use unpatented articles; and to pre- 
vent deception, by assertions that aiticles, not 
entitled to that privilege, have been patented. 

[Cited in Oliphant v. Salem Flouring Mills 
Co., Case No. 10,486.] 

2. To find for the plaintiff in an action qui 
tam under this section, the jury must find: 

(1) That the defendants affixed, or caused to 
be affixed the word "patent" to their articles; 

(2) that the defendants had no patent; and {6) 
that they affixed the word "patent," with the 
intent to deceive the public. 

[Cited in Hawloetz v. Kass, 25 Fed. 766; U. 
S. V. Shapleigh, 54 Fed. 133.] 

3. Affixing the words "Newell's patent, 1852," 
is affixing the word "patent" within the mean- 
ing of the act. 

4 A count charging the defendants with put- 
ting the word "patent" on a lamp, is sustained 
by proof that the word was put upon the cap of 
a lamp. 

5. The offense is completed by affixing tiie 
word "patent" to an article with intent to de- 
ceive. It is not necessary to prove that the ar- 
ticle was sold. On the other hand, if the word 
is affixed with an innocent purpose, the offence 
is not committed, although the article may be 
afterward sold. 

■ 6, The word "patent," affixed to any article, 
imports to all who see it that the article is then 
a patented article. 

7. The general rule is, that a man is to be 
held to intend that which is the necessary con- 
sequence of his acts, or what he infers will be 
the consequence of his acts. 

8. If the word "patent" is affixed to articles 
witiiout any purpose of using them, or of deceiv- 
ing the public, but with the expectation of hav- 
ing a patent and with the intention of withhold- 
ing them from observation and sale until the pat- 
ent should be granted, such purpose would be 
innocent 

9. Although some articles may be stamped in- 
nocently, if any are stamped with a guilty pur- 
pose the offense is committed. 

10. If a party gives instructions, to his work- 
men to manufacture articles, and put on the 
word "patent," with intent to deceive, and then 
goes to a distant city, and there changes his 
mind, without notifying or stopping his work- 
men, that uncommunicated change of mtent does 
not prevent the manufacture going on under the 
original instructions, from being illegal and lia- 
ble to the penalty. 

11. Although the party may have expected a 
patent shortly, or within any time, if there was 
a purpose, at the time the word was affixed, to 
deceive the public, by causing them to believe 
that the articles were then patented, the offense 
would be committed. 

12. The jury may assess as damages, not less 
than one hundred dollars, and as much more 
as they think proper. 

This was an action qui tam, Tirought in the 
name of the informer [James R. Nichols] 



1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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against the defendants [John Newell and oth- 
ers] to recover the statutory penalty for affix- 
ing the word "patent" to unpatented articles. 
The declaration contained three counts. The 
first charged the defendants with affixing 
the word "patent" upon ten lamps; the sec- 
ond, that they affixed the same word upon 
the cap of a lamp; and the third, that they 
affixed this word upon a can— all for the pur- 
pose of deceiving the public, there being, in 
fact, no patent for the lamp, the cap, or the 
can. The fifth section of the act of August 
29, 1842, under which the suit is brought, is 
as follows: "And be it further enacted, that, 
if any person or persons shall paint, or print, 
or mold, cast, carve, or engrave, or stamp, 
upon anything made, used, or sold by him, 
for the sole maMng or selling which he hath 
not, or shall not have obtained letters patent, 
the name, or any imitation of the name, of 
any other person, who hath, or shall have, 
obtained letters patent, for the sole maMng 
and vending of such thing, without consent 
of such patentee; or his assigns or legal rep- 
resentatives; or if any person, upon any such 
thing not having been purchased from the 
patentee, or some person who purchased it 
from or under such patentee," or not having 
the license or consent of such patentee, or his 
assigns or legal representatives, shall write, 
paint, print, mold, cast, carve, engrave, 
stamp, or otherwise mate or affix the word 
"patent," or the words "letters patent," or 
the word "patentee," or any word or words 
of like kind, meaning, or import, with the 
view or intent of Imitating or counterfeiting 
the stamp, mark, or other device of the pat- 
entee, or shall affix the same, or any word, 
stamp, or device, of like import, on any un- 
patented article, for the purpose of deceiving 
the public, he, she, or they, so offending, shall 
be Uable for such ofEense to a penalty of not 
less than one hundred doUars, with costs, to 
be recovered by action in any of the ch:cuit 
courts of the United States, or in any of the 
district courts of the United States having 
the power and jurisdiction of a circuit court; 
one-half of which penalty, as recovered, shall 
be paid to the patent fund, and the other half 
to any person or persons who shall sue for 
the same." 

Sidney Bartlett and G, G. Hubbard, for 
plaintiff. 

Causten Browne and Rufus Choate, for de- 
fendants. 

SPRAGUE, District Judge (charging jury). 
The laws of the United States provide that 
the exclusive right to an invention may be 
granted to any person who applies for it, the 
purpose being to give to inventors the ex- 
clusive right to make any articles, of which 
they are the first inventors, and which are 
useful to the public or those engaged in their 
manufacture. 

To guard the public right to use such arti- 
cles as have not been patented— to prevent 
deception on the public, by assertions that 



KICHOLS (Case No, 10,245) 

articles, not entitled to this privilege, have 
been patented— the same laws afEx a penalty 
of not less than one hundred dollars, to be 
paid by any person who shall affix the word 
"patent" for the purpose of deceiving the 
public. This being the purpose of the law, 
those who have made it have a right to judge 
of its propriety and expediency. Even if we 
did not see its propriety and utility— as I be- 
lieve we all do— still our duty would be to 
enforce that law, as we would every other 
law of the land; and, if a person thinlcs this 
law has been violated, it is proper that the 
legal means should be resorted to, to suppress 
the mischief and vindicate the laws. The 
means, in the present instance, is an action 
of this description, and you are to try the ac- 
tion upon that law and the evidence prespnt- 
ed to you, according to the best of your judg- 
ment. 

If the plaintiff has proved that the defend- 
ants committed the offense, you are to say 
so; if you find that they did not commit the 
offense, then you are to bring in a verdict ac- 
cordingly. The burden of proof is upon the 
plaintiff, to satisfy you, beyond a reasonable 
doubt, of such facts as are necessary to con- 
stitute the offense. You will, in the first 
place, inquu-e what is the offense charged, 
and what is necessary to be proved by the 
plaintiff to entitle him to a verdict There 
are, in this declaration— that is, in this claim 
of the plaintiff— three distinct charges, em- 
braced in what, in legal language, are known 
as three distinct counts. 

The first alleges that the defendants affixed 
the word "patent" upon ten lamps, for the 
pui-pose of deceiving the public. That is one 
charge. The second alleges that they affixed 
the word "patent" upon a cap of a lamp, for 
the purpose of deceiving the public. That is 
another charge. The third alleges that they 
affixed the word "patent" upon a can, for the 
purpose of deceiving the public; and that is 
the third charge. Each one alleges that there 
was, in fact, no patent for the lamp, the cap, 
or the can. 

Now, gentlemen, you will turn your atten- 
tion .to each of these. They have been ar- 
gued in general; but I shall request you, 
when you retire to render your verdict, to be 
prepared to decide upon each of them sepa- 
rately. K you find that defendants are not 
guilty of either, then you have only to return 
a general verdict of "not guilty." If you find 
that they are guilty of all, then you are to re- 
turn a general verdict of guilty. 

Tlien you may be permitted to inquire as 
to the amount of damages— whether or not 
they shall exceed one hundred dollars. And, 
in reference to that, you will remember to re- 
turn whether you find a verdict on all three 
of the charges, or on two of them, or on but 
one. The plaintiff, then, must prove, beyond 
a reasonable doubt, in the first place, that the 
defendants affixed the word "patent" to their 
ai'ticles- and I shall speak only in general 
tevms, without distinguishing between the 
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different counts, except where I shall deem 
it necessary. In the next place, you are to 
be satisfied that the defendants had no pat- 
ent; and, in the third place, that they affixed 
the word "patent" with the intent to deceive 
the public. If the plaintiff proves these, he 
is entitled to a verdict; and if he does not, 
you are to acquit the defendants. 

A question has been made, whether the af- 
fixing the words "Newell's patent, 1852," 
comes within the description of aflaxing the 
word "patent." I have no doubt of it at all. 
If the word "patent" was put on in any way, 
I think it answers the description, and cor- 
responds sufficiently with the declaration. 

Another question, gentlemen, which has 
been made, is whether the putting it upon 
the lamps, which is alleged in the first in- 
dictment, is proved by its being put upon the 
caps. Of that I have no doubt The cap, 
when put upon the lamp, is a part of the 
lamp; and the mark is just as much upon 
the lamp when put upon one part of it as 
upon another. Then, if it was put upon the 
cap, distinct and separate from the lamp, if 
that was done for the purpose of deceiving 
the public, that would satisfy the second alle- 
gation that it was put upon the cap of the 
lamp. 

There will not be two penalties for putting 
it upon the cap of the lamp, and putting the 
same cap on the lamp afterward. But it will 
satisfy the declaration to have it upon one 
cap, separate from the lamp; then one may be 
said to affix the word to a lamp, and another 
to a cap. 

Gentlemen, I have stated to you what the 
plaintiffs must prove: in the first place, that 
those words were affixed by the defendants, 
and that the defendants had no patent. As 
to these facts, I believe there is no contro- 
versy in this case, I do not understand that 
there is any doubt that the defendants af- 
fixed, or caused to be affixed, the word patent 
to these articles; and there is no controversy 
that, at the time it was done, they had no pat- 
ent—for the Newell patent, which they had, 
according to the proof, was granted to them 
in October, 1853. Then, it seems, the ques- 
tion is narrowed to this: whether the words 
were put on for the purpose of "deceiving 
the public," or, as it has been expressed by 
the counsel, with the "intent to deceive the 
public." And here, gentlemen, though there 
have been a great number of articles to which 
the word "patent" has been applied, your at- 
tention will be called to the articles particu- 
larly the subject of your examination at the 
present time. 

The plaintiff has specified what articles he 
refers to. There being three distinct charges 
in the declaration, he has referred to three 
distinct classes of articles. Those sold to 
Mosely, on February 17, one class. Another 
class is those sold to Connelly; and another, 
those sold to Soule for himself and partner. 
Now, if upon any one of the articles sold, 
for example, to Mr. Soule, that word was 



£18 Fed. Cas. page 201] 



(Case No. 10,245) NICHOLS 



-affixed by the defendants, for the purpose of 
deceivhig the public, then that charge is 
made out So, if any one of the articles sold 
to either of the other parties, the 'cap or the 
<;an, was marked by the defendants, for the 
purpose of deceiving the public— in that case, 
also, the charge is sustained. 

Some question has been made as to the ef- 
fect of the sales, or whether the sales consti- 
tute the offense. The statute forbids the af- 
fixing the word "patent," for the purpose of 
deceiving the public, upon any article. The 
offense is committed by affixing that word 
with that purpose; and, gentlemen, if it be 
affixed to an article for that purpose, then the 
offense is complete, whatever disposition of 
the article may subsequently be made. 

On the other hand, if, when the word Is 
affixed, it is with an innocent pm-pose, then 
the offense is not committed, whatever new 
purpose the defendants might have at a sub- 
sequent period. So that the inquiry is nar- 
rowed down to this: whether, as to the arti- 
cles that are In question, the defendants, 
when they affixed, or caused to be affixed the 
word "patent," did it for the purpose of de- 
ceiving the public? Did, then, the defendants 
affix the word "patent" with that purpose? 
If they did do it for that purpose, then they 
are guilty of the offense charged against 
them; and although this seems to be a very 
narrow question, yet the evidence that has 
been adduced— properly and legally adduced 
—has branched off to a very considerable ex- 
tent, and into a great variety of transactions. 

In the first place, then, you look at the evi- 
dence as applicable to those articles sold to 
Mosely, Connelly, and Soule, they being the 
actual subjects of your inquiry, and those to 
which you will primarily look for the evi- 
dence to satisfy your minds. Then you arere- 
c[uired to look also at the other evidence, upon 
the question of intent. What was the pur- 
pose of the partis at the time these articles 
were stamped? These sales were made in 
January and February last. Now, what the 
purpose was when these sales wefe made, is 
not a primary inquiry here, and it is only 
gone into to aid you in deciding upon the 
main question. The conduct of a person, 
when intent is to be ascertained, both before 
and after the act which is to be accomplished 
by it, may be gone into to determine what 
was his intent at the time of the act For 
instance, you may take the case of larceny. 
An act is done in taking the property of an- 
other. For the purpose of ascertaining wheth- 
er or not it was done with a criminal intent, 
you show the conduct of the party subse- 
quently to the act, and prior, as showing the 
manner In which he approaches it So, in all 
questions of intent, the conduct, as well as 
the declarations of the party, if they can have 
relation to the act, may be given in evidence, 
to satisfy the jury what was really the pur- 
pose and intent 

But the inquiry here still is, what was the 
purpose as to those articles? The first fact 



relied upon by the plaintiff, is the putting of 
the words on the article; and the inquiry he 
very reasonably makes of the defendants and 
you, is: "Why did these defendants, having 
no patent, and knowing that they had no pat- 
ent at the lime, put the words 'Newell's pat- 
ent, 1852' upon an article?" It is false at the 
time it is put there, as the plaintiff alleges, 
and it must be so; it is in fact false, because 
there was no patent. It imports that that 
article is a patented article. Those words 
put upon it are so understood, and they im- 
port to all who see them, who are not other- 
wise informed, that that article is then a 
patented article. And here I may as well ' 
observe to you, as a general observation ap- 
plying to this part of the evidence, that when 
we are ascertaining the intent or purpose of 
a man, we ascertain it by his acts. The gen- 
eral rule is, that a man is to be held to intend 
that which is the necessary consequence of 
his acts, or what he infers will be the conse- 
quence of his acts. It is not, for example, 
for a man to fire a loaded musket at another, 
and say he did not intend to hurt him. He 
must be held to know that that, being a dan- 
gerous weapon, and fired at another person, 
will do him injury, and he must be held to 
intend that consequence. And thus all crim- 
inal law is administered; a man is supposed 
to intend what he knows to be the natural 
consequence of his acts. 

And now, gentlemen, another thing besides 
the affixing of the words "patent," or "JSTew- 
ell's patent, 1852." It is said that the arti- 
cles in question were actually sold to custom- 
ers in the store, openly, and apparently in 
the usual com-se of business, and with these 
<words upon them. Then you are to inquire 
whether that is an act calculated to mislead 
those who receive them, and whether the de- 
fendants themselves were guilty of that act- 
participated in or authorized it— and thus, 
whether they then had the purpose of deceiv- 
ing; and if they had that purpose, how far 
that goes to satisfy your minds that original- 
ly, when they put on the mark, they had the 
purpose of deceiving the public. 

Another thing, gentiemen, relied upon, is 
that at the time these articles were sold, a 
bill was given with them, in which the de- 
fendants described themselves as dealing in 
patent lamps and cases, and delivered to those 
persons— Mosely, Connelly and Soule— the ar- 
ticles with the words upon them, at the same 
time giving a bill, at the head of which is 
printed that they deal in patent lamps. Then, 
further, that there were certain declarations 
made verbally at the time, as to the change 
made by Mosely of one lamp for another, 
and the declaration made to Soule that the 
can was patented, and that he would not be 
permitted to manufacture it These are the 
proofs to be relied upon in relation to these 
particular articles. 

The defendants say, in answer to this, that 
the stamps were put on innocently, under the 
expectation of having a patent, and without 
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any purpose of using them, or otherwise de- 
ceiving the public; but, intending to Iieep 
them in their own possession, so that they 
would not he seen by anybody, until the pat- 
ent should be gi-anted, and they should know 
it, and when it would become true that the 
article was a patented article. That is the 
pm-pose with which the defendants say the 
stamps were put on. If that was the pm-- 
pose, then it was an innocent purpose. 

They further contend, that it is incumbent 
on the plaintiff to show that these particular 
articles, now in controversy, were made for 
that illegal purpose of deceiving the public; 
and that showing that other articles were 
made for that purpose is not sufficient. That 
is true; very many other articles were made. 
If these articles were not made with that pur- 
pose, then the plaintiff can not succeed. On 
the other hand, if these were made with that 
purpose, then it is immaterial what was the 
purpose in making any others. 

Then, it is contended, that as the plaintifE 
has not given you evidence when these par- 
ticular articles were made, you are at liberty 
to take such time as will be most consistent 
with the innocence of the defendants; and if, 
therefore, you find, from among the whole of 
those from which these may come, that any 
portion were made innocently, as these may 
be of that portion, you will find the defend- 
ants not guilty. And, gentlemen, the law is, 
that the burden is upon the plaintiff to show 
that these articles were thus stamped with 
a guilty intent If you are not satisfied that 
these were, then you cannot find that the oth- 
ers were. And, if any portion of those, of 
which these may constitute a part, were in- 
nocently made— if the plaintiff has not shown*^ 
you, if you are not satisfied from the circum- 
stances that these came from the guilty por- 
tion—then the plaintiff has not made out that 
part of his case. On the other hand, if you 
are satisfied that all made by the defendants 
were made with a guilty purpose, then they 
are to be found guilty under the law. 

If you see any ground of distinction, in the 
evidence, between one part and another— for 
you are not to act upon mere conjecture^lf 
there be any ground of distinction, in the 
proof, between those manufactured at one 
time, and those manufactured at another 
time, you are to give the defendants the ben- 
efit of that distinction. If there be none, of 
course you will make none. But, still, if you 
are satisfied that these came from the guilty 
portion, then the guilt of the defendants is 
made out. The two portions particularly re- 
lied upon by the defendants, were those made 
in September, and those made in the last of 
December. You will recollect, by the evi- 
dence, taking, for example, the caps which 
were made by Mr. Draper, that in his testi- 
mony he says that he had manufactured, 
from the last of August to September 20, 
caps, upon which had been affixed the words 
"patent applied for." From that time to De- 
cember 27, "Newell's patent, 1852." ' 



If you find upon the evidence, a distinction 
between the articles made in the early part 
of September, and those made subsequently, 
you will consider whether or not they were 
made innocently. 

If there is anything to show you that they 
were made in December, or if there is not 
anything to show you that they were not 
made then, you will ascertain whether it is 
proved to you whether they were made at 
any other time. But the importance of that 
consists in a request made by the defendants, 
upon which, as a matter of law, it is my du- 
ty to instruct you. The defendants insist 
that there was a change of purpose on their 
part, at Washington, on December 24; that 
then the first application for an invention 
made by one Phipps was rejected; that it 
was under that application that they had an 
expectation of a patent; that that being at 
an end, he then came home, directed his sales- 
men not to sell any more of the articles 
marked "patent," and directed his workmen 
not to make any more of them. 

Now, the defendants further say, that if, 
prior to December 24, their manufacturers 
were going on making these ai*ticles, and 
that it was done with the guilty intent and 
purpose, yet, if they changed that purpose 
between December 24 and 27, and these 
were made between December 24 and 27, 
that that would exonerate them. I do not 
think that weU founded in law. I think that 
if the defendants gave instructions to their 
workmen to manufacture articles, and put 
on the word "patent," and did it for the 
purpose of deceiving the public, and then 
went away to Washington, at a distance, 
and there changed their own wishes or 
views; and that that uncommunicated wish, 
or intent, or purpose— whatever it is called 
— did not reach the workmen, or any others 
in their employ, and the manufacture went 
on under the original instnictions given, 
pursuant to an original illegal purpose, and 
was consujnmated by the act of affixing the 
word— this uncommunicated purpose, or 
wish, or intent, has no operation to prevent 
its being an affixing of the word "patent" 
on the article, with the intent to deceive 
the public. 

The ground taken by the defendants is, 
that they expected a patent under Phipps' 
application; and, you will remember that 
that is the only patent that has any appli- 
cation to the present case; because, although 
they obtained a patent in October last, it 
was on an application made on December 
24; and it is not here pretended that at the 
time these acts were done, they expected a 
patent under this application, because, even 
if granted, time must elapse before it could 
be taken up and acted upon. The expecta- 
tion which the defendants relied upo^, is the 
esi)ectation of a patent under Phipps' appli- 
cation. Whatever acts, then, were done sub- 
sequently, to the application of the defend- 
ants, it is not contended were done under 
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the then expectation of a patent If, then, 
any of these stamps were affixed after De- 
cember 27— after the time when the first ap- 
plication had failed, and the expectation 
had ceased— it was done without the expec- 
tation of a patent. 

Gentlemen, I have thus stated to you, I 
believe, all that is necessary, as matter of 
law, for you to understand in your investi- 
gations. You are then to inquire, under 
these principles and these' directions, upon 
the whole evidence in the ease, as to the 
intention of the party in affixing the word 
"patent" to these articles; and, in addition 
to the evidence to which I called your atten- 
tion, as applicable to these particular ar- 
ticles, there is other evidence in the case, 
which you are called upon to weigh and de- 
termine. 

There is one other remark, however, dliat 
I ought to make to you as a general prin- 
ciple; and that is, if, upon the whole of this 
evidence, it is left in a state of uncertainty 
—if, taking all the evidence together, it can 
be reasonably and fairly reconciled with the 
defendants' innocence— then they are not 
proved to be guilty, although it may be fair- 
ly and easily reconciled with the supposition 
that they committed the acts charged. It is 
for the plaintiff to make out the case; and, 
if aU the evidence taken together does not 
establish the charge, and the whole is fairly 
reconcilable with the supposition that the 
acts were innocently done, then the defend- 
ants are to be found not guilty. 

On the other hand, if, taken altogether, the 
conclusion of guilt is the only fair and rea- 
sonable result at which you can arrive, then 
you are warranted in arriving at that re- 
sult It is for you thus to weigh the evi- 
'denc© on both sides. 

The other evidence, besides that bearing 
directly upon these articles, branches off, as 
I have said, very much, and hence to a great 
extent applies to other articles manufactur- 
ed and sold by the defendants, and otheracts 
done besides that of affixing the words. For 
example, there is evidence before you, from 
Mr. Draper, as to the number of caps that 
he manufactured for lamps; that he begun 
the last of August, and continued until Sep- 
tember 20, — that during the whole period, 
from September 20 to December 27, he con- 
tinued to manufacture articles marked "New- 
ell's patent, 1852," and that these articles 
were furnished from time to time to the de- 
fendants. 

Now, the inquiry is, what was done with 
these articles, and what was the purpose for 
which they were originally made;, with these 
words upon them, and how far does that aid 
you in ascertaining the purpose of these 
particular articles? The argument is, that 
it was an innocent purpose. If this was an 
innocent purpose— that is, if the defendants, 
when they employed Mr, Draper to make 
these articles, intended to withhold them from 
public view, so that they should not mis- 



lead and deceive the public— why did they 
not put them aside where they would not 
be displayed to the public view, or be sold 
so as to be likely to meet it? If that was 
the purpose, you will look at the manner in 
which they dealt with them, to see whether 
it is consistent with taking care that the 
public was not deceived. On the contrary, 
if you find that, as they were manufactured, 
instead of being kept by themselves, they 
were carried to a store, and there kept open- 
ly as articles for sale, and sold, you will 
. judge what force and effect that has to 
show that that was the original purpose. 

It is contended, that after a change of 
purpose, it is stated by some of the wit- 
nesses liiat these were put in boxes and put 
down cellar. 

It may be asked, why it was not done 
prior to that time? And, how are you to ac- 
coimt for the fact, that those persons em- 
ployed to manufacture and mark the ai*tieles, 
put the words upon them, and kept them 
there, and sold them to customers? How is 
that consistent with the purpose of not de- 
ceiving the public? The quality is imma- 
terial in this general view. Then, upon the 
question whether these parties were, at the 
time, in a state of mind to be desirous of 
having it understood by the public that this 
was a patented article, and making use of 
means to make the public understand that 
it was a patented article, you may go into 
the other evidence in the case— the adver- 
tisements, etc; and, it may be well asked, 
if they did not mean that the public should 
understand that it was a patented article, 
why did they advertise? If they intended 
by that means, and by means of handbills 
and cards, to state that it was a patented 
article, then the question is, whether they 
had the same purpose in having the word 
"patented" put upon the articles at the time 
they were manufactured. 

If you find that in the expectation of a 
patent or from any other cause, they were 
made innocently at the time, the purpose 
being not to mislead the public by having 
it put on, then the defendants must be ac- 
quitted. If, on the other hand, you find that 
they were made with the purpose of mis- 
leading the public, you must find the defend- 
ants guilty of the charges brought against 
them. 

I have only one word more to say to you 
on this case. If there was a purpose, at the 
time these words were affixed, to deceive 
the public, although the party may have ex- 
pected a patent shortly, or within any time 
(if, in the meantime, liiey intended to put 
forth the articles and thereby deceive the 
public), then the offense would be committed. 
If they intended to deceive the public for 
a short time, and believed that they should 
then have their patent, still the offense is 
committed, because the statute forbids de- 
ceiving the public at any time. 

If you find for the defendants, on all the 
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•counts, then you have only to return a gen- 
eral verdict of not guilty. If you find for 
the plaintiff, then I shall request you to find 
also the amount of damages— the statute 
saying that the defendants shall incur a 
3)enalty of not less than §100 for each offense. 
If you find them guilty on the first count, 
.you may assess damages, not less than §100, 
and as much more as you may think proper, 
^o, if you find them guilty on the second 
•count, you may assess damages not less 
than ?100, because any one article being 
marked incurs the penalty of $100, and 
more, if the jury think proper. On the 
third count, the same remarks will apply. 
And I will request you to say on which 
count you do find, or on all the counts, if 
you find on all of them. 

The jury found a verdict for the plaintiff on 
the three counts, assessing as damages, $200 on 
the first, and $100 on each of the others. 
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NICHOLS V. PEARCE et al. 

[7 Elatchf. 5.] i 

Circuit Court, S. D. New York. Aug. 31, 1869. 

PATE>fTS— PrIORITT OP IXVGXTIOS — ISFltlNQEMENT 

— Parties. 

1. Where a patent granted to W., as inventor, 
was infringed by a machine used by P., by virtue 
of a license under a patent granted to N., as' 
inventor, and it was set up in defence that N. 
was the first inventor of what was covered by 
the patent to W., and it appeared that N. made 
his invention before the application by W. for 
his patent, but that W. had in successful opera- 
tion a machine containing the invention at a 
date earlier than the date of the invention by 
N. of anything embodied in W.'s patent: Seld, 
that W. was the first inventor. 

2. Where V., as an officer of a corporation 
which owned the patent to N., and on behalf of 
such corporation, executed a written agreement 
between the corporation and P., under which 
the corporation furnished to P., for use by him, 
under a tariff, as rent, the infringing machines, 
^ey remaining the property of the corporation: 
Held, that V. was a proper party defendant to a 
suit against P. to restrain the infringement of 
W.'s patent by the use of such machines. 

In equity. This was a final hearing, on 
pleadmgs and proofs, on a bill founded on let- 
ters patent [No. 57,232] granted to Sidney S. 
TV heeler and Daniel B. Manley, August 14th, 
18G6, for an "improvement in machines for 
pouncing hat bodies," and the title to which 
bad, by sundry mesne assignments, become 
vested in the plamtife [Edward A. Nichols]. 
The infringement alleged was the use of in- 
fringing machines by the defendants [Hosea 
O.] Pearce and [Samuel W.] Benedict, and 
the fact that the defendant [Philetus W.] 
Vail made, or caused to be made, or partici- 
pated in the making of such infringing ma- 

} [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 



chines, and allowed or caused them to be 
used on the premises, and under the direction, 
of Pearce and Benedict. 

George Gifford, for plaintiff. 
Charles M. Keller, for defendants, 

BLATOHFORD, District Judge. It is not 
disputed that the machines used by Pearce 
and Benedict embody the inventions covered 
by the first, second, third, fifth, and sixth 
claims of the plaintiff's patent. The defence 
set up in justification of the use of the ma- 
chines is an alleged prior invention by one 
Emile Nougaret. The proofs show that 
Wheeler and Manley had in successful opera- 
tion by the latter part of May or the fore 
part of Jime, 1865, a machine containing the 
improvements subsequently patented by 
them; and that their application for a patent 
therefor was made on the 15th of September, 
1865. The evidence also shows that Nou- 
garet does not carry back to a date earlier 
than July, 1865, his invention of any thing 
embodied in the plaintiff's patent; and that 
for such invention a patent was issued to 
Nougaret on the 18th of September, 1866. 
Nougaret's patent is owned by the American 
Hat Pouncing Machine Company, under a 
license from whom Pearce and Benedict are 
using their machines. The defendants ap- 
pear to have acted in entire good faith in the 
use of the machines used by them, and they 
were warranted in defending this suit by the 
fact that Nougaret's invention antedated the 
application by Wheeler and Manley for their 
patent. But the case is a plain one, and 
there must be the usual decree for the plain- 
tiff for an injunction and an account of 
profits. 

The defendant Vail, as vice president of* 
the Hat Pouncing Machine Company, and on 
its behalf, as the owner of the patent granted 
to Nougaret on the 18th of September, 1866, 
and of another patent granted to Nougaret 
on the 20th of February, 1866, and of certain 
improvements embodied in an application that 
had been made for a patent, executed an 
agreement in writing, made between the com- 
pany and Pearce and Benedict, on the 1st 
of February, 1867, under which the company 
agreed to furnish, let, and rent to Pearce and 
Benedict to be used by them, three ma- 
chines, containing the improvements em- 
braced in the said two patents to Nougaret 
and the said application, for a then present 
consideration and for a tariff to be paid to 
the company on all hats which should be 
pounced by the use of said machines, the ma- 
chines to remain the property of the com- 
pany. The machines were furnished accord- 
ingly and are the machines complained of in 
this suit These facts warranted. I think, the 
making Vail a party defendant to this suit, in 
order to procure a perpetual Injunction 
against his further participation in furnish- 
ing the Nougaret machine to be used la in- 
fringement of the plaintiff's patent. Whether 
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Yail -wiU be held liable to respond to the 
plaintiff for any part of any profits wbxcli 
may have b^en derived from the use of the 
three machines referred to, will depend upon 
the testimony which shall be taken on the 
reference as to the accounting. 
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NICHOLS V. TREMLETT. 

tl Spr. 361; 1 20 Law Kep. 324.] 

District Court, D. Massachusetts. June, 1857. 

BHIPPING-CHARTEE-PAIiTr — LaT DATS-UsAGE- 

Delats-Rights of Chabterbk-Depicienct 
OF Coal— Demdbhage— Cross LiBEiiS. 

1. By a charter-party, a vessel was to P«>cee3 
to Pictou, and talce a cargo of coal, to be fur- 
nished by the hirer. There were^to be lay days, 
?s "cSstomS?7 in loading," and "ihe carso was 
to be received as customary," and m ease the 
vessel was longer detained, by the fault of the 
hirlr, he was to pay to the carrier demur^ge. 
There being no custom allowing a particular 
number of fay days, but ajpeculiar eastom as to 
Sie mode of loading, receiving, and furnishing 
the cargo: Held, that each party was bound to 
conform to sucb. custom. 

2 There being but few berths at which a ves- 
sel could load, and the custom being for ves- 
sels there to talie their turn, m the order of their 
arrival at the port, and those wliich preceded 
this vessel being delayed by a deficiency of coal, 
the turn of this vessel was thereby delayed: 
Sdd. that the hirer was responsible therefor, 
such deficiency of coal having arisen from its 
not being supplied at the customary rate of sev- 
en hundred chaldrons per day. 

3. The vessel being represented in the charter- 
Tiarty, as then lying in the harbor of Boston, it 
was the right of the hirer to have her proceed 
directly from that port to Pictou, without any 
unreasonable and unusual delay. 

[Cited in Lindsay v. Cusimano, 10 Fed. 303.] 

4 If the vessel was not at Boston, as stated 
in the charter-party, but at another port, under- 
going repairs, the hirer is entitled to be placed 
in as good a condition as he would have been, 
if she had been at Boston, and proceeded direct- 
ly on her voyage. 

5 If, by reason of her not having proceeded 
directly from Boston, she was subjected to great- 
er detention after her arrival, the hirer is liable 
for no more demurrage than he would have 
been, if she had proceeded directly. 

6. But if, from a deficiency of coal, she would 
have been subjected to delay, if she had per- 
formed her duty, the hirer will be liable, to that 
extent, for the demurrage actually suffered. 

[Cited in Eleven Hundred Tons of Coal, 12 
Fed. 188.] 

7. Where, in a libel by a ship-owner, for de- 
murrage under a charter-party, the hirer set up 
in defence a neglect of duty by the ship-owner, 
nnder the same contract, not by way of recoup- 
ment, but merely to repel the daim for demur- 
rage: Sdd, that the hirer might afterwards 
maintain a cross libel, for damages sustained by 
such neglect. 

[Cited in The Tw o Brothers, 4 Fed. 159.] 

1 [Reported by F. B. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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8 He might have availed himself of this 
claim for damages, by way of recoupment in ttte 
first suit. But if he had done so, he could not 
have had a decree for any excess of his dam- 
ages over the claim of the libellant. 

[Quoted in Kennedy v. Dodge, Case No. 7,- 
701.] 

9. Nor could he have sustained a cross libel 
for such excess. -Kt n 

[Quoted in Kennedy v. Dodge, Case No. 7,- 
701; The Ciampa Emilia, 39 Fed. 127.] 

10. He mav elect whether to take his remedy 
wholly in defence, or wholly by suit 

11 Where such cross suit was instituted, and 
the libellant in the first suit was out of thejn- 
risdiction, notice on his counsel and proctor in 
that suit, is not a sufficient service of the cross 
libel. r • 

[Cited, but not followed, in The Eliza Lines, 
61 Fed. 323.] 

12. But the court may, in its discretion, stay 
proceedings in the first suit, until an appearance 
shall be entered, and other steps taken m the 
second. Under the circumstances, such stay 
was ordered. 

[Cited, but not followed, in The Ehza Lmes„ 
61 Fed. 323.] 

In admiralty. 

J. C. Dodge, for libellant, 

R. H. Dana, Jr., for respondent 

SPRAGUE, District Judge. This is a libel' 
for demurrage. On the 8th day of August, 
1854, the respondent, a merchant of Boston,, 
and the libellant master of the brig Melazzo, 
executed a charter-party, by which that ves-^ 
sel was to go to Pictou. and there take a 
cargo of coal and convey it to New York. 
The respondent was to be allowed, at Pictou, 
lay days, as "customary in loading," and 
"the cargo was to be received as customary," 
and in case the vessel was longer detained, 
the respondent agreed to pay to the libellant 
demurrage, at the rate of thirty Spanish 
milled dollars, day by day, for every day so 
detained, provided such detention should hap- 
pen by his default, or that of his agent 

The vessel arrived at Pictou on the sixth 
day of September, and was there detained, 
imtil the third day of November. It is al- 
leged by the libellant, that this detention 
far exceeded the customary lay days, and 
for the excess he now claims demurrage, at 
the rate of thirty dollars a day. It appears, 
hy the evidence, that there is no custom, by 
which a vessel is to have a particular num- 
ber of days for loading at Pictou. And the 
first question is, what is the meaning of the 
expression in the charter-party, lay days as 
customary for loading? It is contended by 
the libellants, that it means such number of " 
days as vessels had theretofore been generally 
detained for cargoes, and in loading, and 
that this did not exceed from six to twelve. 
But, upon the proofs, I cannot adopt this 
construction. It appears that coal is the" 
only article exported from Pictou. The mines 
are worked by a company, and it has been 
their practice to carry on their mining opera- 
tions throughout the year; the coals raised hi 
the winter, when the harbor is not acces- 
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siWe to vessels, being deposited on the bank, 
to aid in meeting tlie demand of tlie summer 
and autumn, Tliere are seven berths at 
which vessels are loaded, all about three 
miles distant from the mines. It. has been 
the practice of the company to send the coals 
to the vessels daily, and to supply the de- 
mand, up to seven hundred chaldrons a day. 
By the established custom of the port, ves- 
sels take their turns in going to the berths, 
and loading, in the order of time in "which 
they pass the light in entering the harbor. 
In the latter part of the summer, and during 
the autumn of 1854, there was a deficiency 
in the supply of coal by the company, owing 
partly to a diminution in the quantity de- 
posited on the bank during the preceding 
winter, and partly to the great number of 
vessels seeking coal during that season. 
When this brig passed the light, there were 
a great number of vessels, which had pre- 
ceded her, waiting for cargoes, and her ex- 
traordinaiy detention was owing to her being 
compelled to wait unta these had been load- 
ed, and to there being a deficiency of coal. 
It is contended by the respondent, that the 
detention in this case was occasioned solely 
by the custom, which compelled this vessel 
to wait her turn, and that he is in no way 
responsible for the delay occasioned by the 
want of coal for those that preceded her. By 
the terms of the charter-party, the shipper 
was bound to furnish a cargo, and I think, 
that by the true construction of that instru- 
ment, the shipper was entitled to such num- 
ber of lay days as would be necessary to 
complete the loading of this vessel, she tak- 
ing her turn according to the custom, and 
coal being supplied after her arrival, at the 
rate of seven hundred chaldrons a day, in 
conformity with the previous practice of the 
company. Such, I think, must have been 
the customary lay days contemplated by the 
pai'ties, and if there was longer detention, 
for want of the usual supply of coal, to the 
extent of seven hundred chaldrons a day, 
the shipper is responsible therefor, at the 
rate stipulated in the charter-party. The re- 
spondent presents another ground of defence 
which deserves consideration. He alleges 
that this vessel ought to have proceeded 
directly, and without delay, from Boston to 
Pictou, but that she deviated, and remained 
a long time in her home port in Maine, there- 
by postponing her arrival at Pictou; and that, 
if she had reached there as early as she 
might and ought to have done, there would 
have been a smaller number of vessels to 
take precedenep of her, and a greater daily 
supply of coal, and that the great detention 
to which she was subjected after her actual 
arrival, was, therefore, owing to her own 
fault. 

In the charter-party, the vessel is stated 
to be lying in the harbor of Boston. It ap- 
pears by the evidence, that she was in fact 
at Searsport, in Maine, undergoing repairs, 
and was detained for that purpose some 
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twelve days. The vessel being represented 
in the charter-party to be then in Boston, the 
respondent had a right to expect that she 
would proceed from that port to Pictou, with- 
out any unreasonable and unusual delay, and 
if she did not do so, it was a violation of her 
duty under the contract. From the evidence, it 
appears that, if the vessel had been in Bos- 
ton, and had sailed for Pictou, and prosecut- 
ed her voyage in the time and manner that 
it is usual and reasonable for such vessels to 
do, she would have arrived at Pictou on the 
19th of August, and the respondent is en- 
titled to be placed in as good a condition as 
he would have been, if she had performed 
her duty, and arrived at that time, and the 
libellant is not entitled to recover for any 
detention occasioned by his own fault It 
is insisted, on behalf of the respondent, that 
there having been this deviation and delay 
by the libellant, he can have no claim what- 
ever for demurrage, because it is impossible 
to ascertain whether there would have been 
any, or if any, how much detention, beyond 
the rightful lay days, if the libellant had 
used due diligence, and aiTived in the proper 
time; but this, I think, is answered by the 
evidence, which is unusually full and pre- 
cise. Records were kept by the company of 
the arrival and loading of every vessel, and 
of the quantity of coal furnished each day 
during the season, and it satisfactorily ap- 
pears that, if this vessel had arrived on the 
19th of August, and there had been a supply 
of coal, up to seven hundred chaldrons a 
day, she would have been loaded on the four- 
teenth day of September, taking her turn ac- 
cording to custom, but that with the supply 
that was actually furnished per day, she 
would not have been loaded until the second 
day of October, and thus there would have 
been a detention of eighteen days, for the 
want of the usual supply of coal, and for 
this the shipper must have been responsible, 
even if the libellant had arrived in due sea- 
son; and to that extent the delay does not 
arise from the fault of the libellant To il- 
lustrate this, suppose that at the time this 
vessel did actually arrive, there had been the 
same vessels in port having precedence, and 
the same daily supply of coal, as there were 
on the 19th of August, and from that time 
to the 2d of October, then her detention, aft- 
er her arrival on the sixth day of September, 
would have been precisely the same, as it 
would have been, had she arrived on the 
19th of August, and thus no part of her -^de- 
tention would have been owing to the fault 
of the libellant, and the respondent would, 
in this respect, have suffered nothing from 
his deviation. I am of opinion, therefore, 
that the libellant is entitled to recover for 
eighteen days, at the rate of §30 per day. 

The respondent then moved for a stay of 
judgment or execution. 

SPRAGUE, District Judge. This is a mo- 
tion to stay further proceedings, until a hear- 
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ing can be had in a cross libel by Tremlett 
V. Nicliols, upon the same charter-party. Be- 
fore the hearing, a motion for a postponement 
was made, founded on the pendency of the 
cross libel. But as evidence had been taken, 
at great labor and expense, and the case was 
then ripe for hearing, and involved the same 
transactions upon which the second suit was 
mainly founded, the court ordered the hear- 
ing to proceed, with permission to the re- 
spondent to renew his motion for delay, at a 
future stage of the cause. That motion is 
now renewed. Several questions have arisen. 
The first relates to the service of process. 
Ever since the filing of the cross libel, Nichols 
has been out of the jurisdiction and no per- 
sonal service on him has been made, but 
notice has been given to his proctor in the 
first suit This is not sufficient service. 

The libel by Tremlett v. Nichols is not 
merely defensive. It is not like a cross bill 
in equity, or a bill to enjoin a judgment, 
whose whole force is exhausted in repelling 
the claim of the other party. But it pro- 
ceeds further, and claims damages upon an 
independent stipulation, and to a greater 
amount than may be decreed to the other 
party in the fii-st libel- The proctor of 
Nichols cannot, therefore, by virtue of his 
retainer in the first suit, be deemed his agent 
to receive notice in the second. But al- 
though no service has been made upon 
Nichols, so as to authorize the court to pro- 
ceed upon his default or contumacy, yet the 
court may, in its discretion, stay proceedings 
in the first suit, until an appearance shall, 
be entered and other steps taken in the sec- 
ond. Nichols has voluntarily come within 
the jurisdiction, to litigate upon this charter- 
party with Tremlett. The latter insists that 
he has a claim, upon the same contract, ex- 
ceeding any rightful claim of the former. 
Upon an adjustment of the whole voyage, 
nothing may be due to Nichols, and yet if 
the- court has no power to stay proceedings, 
he may coerce Tremlett to pay a large sum, 
by a decree of this court, and leave him to 
seek his remedy on the same contract, in an- 
other and perhaps a foreign and remote 
jurisdiction. 

But it is insisted that the present is not a 
proper case for the exercise of this power. 
The first objection is, that the cross libel 
does not present even a prima facie ease, 
and that it is apparent that it cannot be 
maintained; The principal ground of claim 
set forth in the cross libel is that there was 
a wrongful deviation and delay by this ves- 
sel, in going to and remaining at Searsport, 
which caused her late arrival at Pictou, 
and postponed her arrival at New York, by 
which the shipper lost the benefit of a con- 
tract for the sale of the coal, and by the 
depreciation of the market value, so that he 
was obliged to sell at a much smaller price 
than he would have obtained, if the brig 
had arrived in due time. This is the same 
deviation and delay at Searsport, which is 
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set forth in the supplemental answer, and 
has been already considered in the original 
suit It is objected that the shipper can- 
not maintain a new suit for the same de- 
fault This objection cannot prevail. It 
was set up in the answer, not by way of 
set-ofe or recoupment but merely to repel 
the claim of the libellant That suit was 
for demurrage at Pictou, and in order to 
sustain it, it was necessary for the libel- 
lant to show a detention there by the fault 
of the respondent The answer insisted that 
the detention at Pictou was caused by 
the previous wrongful deviation and delay 
by the libellant and not through any fault 
of the respondent This was the view pre- 
sented by the answer, and the only extent 
to which it was considered by the court. 
The cross libel now presents a distinct and 
independent claim for damages occasioned 
by that misconduct on the part of the ship- 
owner, alleging that the voyage was thereby 
retarded, and the arrival of the vessel at 
New York postponed, so that he lost the 
market for his cargo. This claim the re- 
spondent did not present in answer to the 
former suit It may be contended that he 
might and ought to have set it up in de- 
fence of the first suit and that he cannot 
now make it the ground of a new action. 
I think that he might have availed himself 
of it in his answer to the first suit, although 
this doctrine has been seriously doubted. 
The admiralty does not take cognizance of 
pleas, in set-ofiE, no statute having given it 
that authority, and it has been thought by 
some that a distinct claim by the respond- 
ent, founded upon the violation of the eon- 
tract by the libellant, is in the nature of a 
set-off, and so not cognizable by this court. 
But I am of opinion that where the counter 
claim is founded upon the same charter- 
party, the respondent may set it up in his 
answer, so that the damages that he has 
sustained may be recouped from the amount 
which the libellant might recover. But in 
such case, if the damages sustamed by the 
respondent should exceed the just claim of 
the libellant the court can give no decree 
for such excess: the utmost effect being to 
diminish or extinguish the claim of the li- 
bellant Nor could the respondent after- 
wards maintain a suit for such excess. He 
cannot be permitted to split up his demand, 
and litigate the same question twice. Hav- 
ing once voluntarily submitted his claim 
for damages to the court he must be con- 
tent with such relief as the tribunal may 
afieord him. But although the respondent 
may set up such claim in his answer to the 
first suit yet he is not bound to do so, but 
may have a separate action therefor, and re- 
cover any amount of damages which he may 
have sustained. Similar questions have 
heretofore come before this court, in suits 
for freight— Snow v. Carruth [Case No. 13.- 
144]^_Tyhich may exhibit the principles ap- 
plicable to the present case. To a libel 
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for freight, the respondent may answer that 
some of the goods were lost "by the miscon- 
duct of the carrier, and never delivered to the 
consignee, and that the libellant is not en- 
titled to freight for those goods. Here, al- 
though there is an allegation, of violation 
of duty on the part of the carrier, yet it 
leads only to the other allegation of the 
non -delivery, and is used merely to defeat 
the claim of the libellant, by showing that 
it is unfounded. No damages for the mis- 
conduct of the caiTier are claimed. The 
respondent, in such case, by his answer 
might go farther, and claim compensation 
for the property lost, and that the value 
thereof should he deducted from the freight 
to which the libellant was entitled, for that 
part of the cargo which he had duly de- 
livered. 

In some of the cases which have come be- 
fore me, the whole freight was earned, all 
the packages having been delivered, but the 
respondent was permitted to set up and sus- 
tain a claim for damage or deterioration of 
the goods, by the fault of the carrier, and 
the amount was deducted from the freight 
earned and sued for. See Snow v. Carruth 
[supra]. 

In the case now before the court, the ship- 
per in his cross libel insists that the ship- 
owner violated his contract, by not proceed- 
ing directly and with reasonable diligence 
to Pictou, by reason whereof the vessel did 
not arrive at her ultimate port in due sea- 
son, and he was greatly damnified thereby. 
This claim not having been presented or 
litigated in the first suit, he is now precluded 
from pursuing it by a new libel. 

It is further objected, that there has been 
a want of due diligence in instituting the 
cross suit which should preclude the re- 
spondent from having further delay. The 
voyage terminated in the latter part of De- 
cember, 1854. The first libel was filed in 
February, 1855, and the answer in March 
following. The cross libel was not filed un- 
til December, 1856. This is a great delay. 
But it does not appear that the respondent 
had knowledge of the deviation and stay at 
Searsport, prior to December, 1856. It is 
true, that in his original answer he states 
that there was deviation and delay in reach- 
ing Pictou, but he states no specific facts, and 
it may have been mere inference from the 
date of her arrival. But all the facts were 
known to the libellant Nichols, and instead 
of stating them truly, as he ought to have 
done, in his libel, it is therein positively 
alleged that the vessel, at the time of mak- 
ing the charter-party, was riding in the har- 
bor of Boston, and that she "departed from 
said Boston with all possible dispatch for 
said Pictou," when in truth she was at 
Searsport, and there remained a long time, 
undergoing repairs. This positive assertion, 
which was not retracted until after the cross 
libel was filed, may well have misled the 
respondent, and prevented his instituting in- 



quiry, and it is not for the libellant to say 
that he ought earlier to have ascertained 
that these assertions were false. 

I shall order a stay of proceedings for th& 
present, but not until any particular time or 
event Perhaps an appearance will be en- 
tered, and such stipulations given as will 
render it proper for the court to proceed to a 
decree and execution, before a hearing in 
the cross libel. 

Proceedings stayed until the further order 
of court 

[Conk. Prae. pp. 89-91, and authorities 
there cited; Dunn v. Clark, 8 Pet [33 U. 

S.] l.]2 
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NICHOLSON V. CHICAGO. 

[5 Biss. 89.] 1 

Circuit Court N. D. Illinois. June, 1869. 

ExTEKixG Appeal Ncno pro Tunc. 

Where an appeal bond to the supreme court 
has been presented and approved, but no formal 
appeal prayed or allowed, though it was evident- 
ly the intention of the parties to appeal, and it 
was so understood by the court it is competent 
for the court subsequently to enter an order 
nunc pro tune allowing the appeal. 

C. Beckwith, for the city, moved for an or- 
der nunc pro tunc amending the record to- 
show that an appeal was piuyed. Final de- 
cree was entered on the 7th of January, 1867. 
Appeal bond was approved Jan. 16, 1867. 
Counsel learned that the appeal was not of 
record, March 26, 1869. 

S. A. Goodwin, for plaintiff [Samuel Nichol- 
son], read affidavit of E. C. Lamed, that he- 
was present in the court room when S. A. 
Irwin, corporation counsel, stated to the court 
that the finance committee of the common 
council had under consideration, the matter 
of taking an appeal and that their action waa 
to depend on the opinion of Judge Curtis, to 
whom the matter had been referred by the- 
city; that he does not recollect that an ap- 
peal ever was pray-ed or allowed in said, 
cause; that Irwin, only stated that he wished 
to appeal. He also cited Barrel v. Transpor- 
tation Co., 3 Wall. [70 U. S.] 424, to show that 
the allowance of the appeal was actually nec- 
essary and that a petition presented for the- 
filing of a bond is not the allowance of an 
appeal; also, Seymoiu: v. Freer, 5 Wall. [72 
U. S.] 822. 

DRUMMOND, District Judge. It was un- 
derstood by all the counsel, and by the court, 
that an appeal was asked for by the city and 



2 [From 20 Law Kep. 324.] 
1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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allowed by the court That was done orally, 
and no formal order was entered, nor asked 
for, nor considered necessary. In such a 
ease, if we can make an order mine pro tunc, 
it ought to be made. I do not, suppose Mr. 
Irwin did come in and formally ask for an 
appeal in so many words, but he did in real- 
ity. The court acted upon it, although the 
court did not direct the clerk to enter an ap- 
peal. I never could have understood that it 
was necessary. It is a sort of interpolation 
that they have made in the supreme court. 
At any rate, the question has never been 
made, and there is nothing in the statute 
about it 

The case cited from 3 WalL [supra], Is the 
first decision that has come under my ob- 
servation where it was decided by the su- 
preme court that an allowance of an appeal 
entered of record in the court was indispen- 
sable. It seems to me that it would be stick- 
ing to the bark to hold that this appeal was 
not in reality' well taken. It may be true 
that the counsel for the city did not come to 
the court and formally say, "I ask for an 
appeal,^' and the court did not formally say, 
"The appeal is allowed," but the counsel for 
the city came into court and Intimated to the 
court, and gave the court to understand, that 
the city intended to appeal. The court so 
understood it, and when the court approved 
of the bond the court did it upon the under- 
standing that the city desired to take an ap- 
peal, and intended to prosecute it That be- 
ing so, it seems to me that it would be giving 
rather too much weight to this technical rule 
which the supreme court has established re- 
cently that the party must come into court 
and pray for an appeal, and that the court 
must allow it as a matter of form. I think 
that it. would be very difficult to carry out 
this new rule in all cases, one of which has 
just been stated by the counsel for the city, 
where the court had adjourned. Therefore, 
I am prepared to enter an order, although I 
think, to all intents and purposes, the appeal 
was prayed and allowed. I will direct the 
entry of an order nunc pro tunc, allowing the 
appeaL 
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NICHOLSON V. McGUIREl. 

[4 Cranch, 0. 0. ,194.] i 

Circuit Court, District of Columbia. April 
Term, 1832. 

Thusts— Failure of Trustee to Invest Fdnds — 
Interest — Effect of Receipt Br 
Cestui Que Trust. 

1. A trustee who is directed by the deed of 
trust to sell the property and invest tiie pro- 
ceeds in productive funds, and fails to do it, is 
liable to pay interest 

2. A receipt given by a young man just arrived 
at full age, for a certain sum, as his share of his 
father's estate, is not a bar in equity to his de- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

ISfed.cas. — 14 
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manding the interest and dividends upon the 
fund to which he was entitled by the terms of 
the deed of trust 

Bill in equity, claiming interest on the 
plaintiffs share of his father's estate in the 
hands of the defendant [James McGuire] 
under a deed of trust, by which the defend- 
ant was directed to invest the estate in pro- 
ductive stocks; the plaintiff [John T. Nich- 
olson] having, at full age, given a receipt 
for $1,048.74, as his share of the estate. 

Mr. Hewitt, for plaintiff. 
Mr. Taylor, for defendant. 

CRANCH, Chief Judge (THRUSTON, Cir- 
cuit Judge, absent). The bill in this cause 
states, that the plaintiff's father, in Novem- 
ber, 1821, died, having first made a deed of 
trust of his whole estate to the defendant, 
and that among other trusts the defendant 
was bound to pay to the plaintiff, upon his 
coming of age, $1,500, and such portion of 
the interest of the same as should be unex- 
pended in his support and education; .and 
that it was made the duty of the defendant, 
at the death of the plaintiff's father, to sell 
all the property in the deed mentioned, and 
invest the proceeds in such stock as the de- 
fendant should deem best for the interest of 
the children. The deed provides that $3,000 
should be paid to his daughter Mary at the 
death of ber father; $2,500 to his son, Hen- 
ry W.Nicholson, at twenty-one years of age; 
$1,500 to the plaintiff, as before-mentioned; 
and $2,350 to his son Lionel, at twenty-one; 
to whom also the deed gives the residue of 
the proceeds of the property. 

The bill charges that the plaintiff was en- 
titled to receive interest upon the $1,500 
from the death of his father until he be- 
came of age. That when he arrived at the 
age of twenty-one the defendant paid him 
$1,048.74; falsely and fraudulently repre- 
senting to the plaintiff that that was all he 
was entitled to receive. That the plaintiff, 
under these impressions, created by the de- 
fendant gave him a receipt, which, he sup- 
poses, purported to be a receipt in full for 
the provision made for him by his father; 
but that he never did receive more than the 
$1,500. The bill then prays that the defend- 
ant-may be decreed to pay him interest on 
the $1,500 from the death of his father till 
he obtained his majority, which was in the 
month of , 1829; and for general re- 
lief. 

The defendant, in his answer, admits the 
trust as set forth in the deed; that Henry 
became of age on the 17th of August, 1826, 
and the plaintiff on the 18th of June, 1829. 
That Lionel will become of age on the 18th 
of November, 1832. That the defendant has 
not sold the stocks mentioned in the deed, 
but sold other personal property to the 
amount of §3,622.46 on the 15th of Decem- 
ber, 1821; and he exhibits his account with 
the trust fund, and with each of the distrib- 
utees. That he paid over to the executors 
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$1,233.79, to be applied by tliem to the pay- 
ment of the debts of the plaintifE's father. 
That he considered the power of sale as dis- 
cretionary with himself, and that he acted 
according to his best judgment. That he 
never has applied any of the trust fund to 
his own use. That he believed the stocks 
of the banks in this district to be precari- 
ous; and states other reasons for not in- 
vesting the trust-fund in stock of the Unit- 
ed States, or in stock of the Bank of the 
United States, or in private securities. That 
the widow of the plaintifE's father institut- 
ed a suit in ehaueery in this court to vacate 
the deed to the extent of her supposed dis- 
tributory share, or one third part of the 
property conveyed, on the ground that the 
deed was made by her husband in his last 
illness, in contemplation of his death and 
for the avowed purpose of excluding her. 
The account rendered by the defendant 
shows that without sale of the specific 
stocks mentioned in the deed, the defendant 
had always in his hands, funds sufficient to 
make the payments to the distributees; and 
sufficient to produce the interest upon the 
principal sums until they became payable. 
It is clear that, by the deed of trust, the 
plaintiff had a right to receive the dividends 
and interest upon his distributive share un- 
til it should be paid; and that it was the 
duty of the defendant to invest the fund in 
such stocks as would have produced such 
dividends and interest; and having failed 
to do so, he was bound to pay the interest 
himself; even if. as he is said to have al- 
leged, the money had been lying idle in the 
bank. But it was competent for the plain- 
tiff when he came of age to relinquish his 
claim for interest; and if he has done so in 
the present case, with a full knowledge of 
all the circumstances, he must be bound Dy 
his act. Upon receiving §1,048.74, on the 
24th of August, 1829, he gave the following 
receipt: "Received, Alexandria, 24th day ot 
August, 1829, the sum of one thousand and 
forty-eight dollars f4/ioo, which with the 
moneys advanced to me during my minor- 
ity, is in full of fifteen hundred dollars pro- 
vided for me in the trust-deed from my fa- 
ther to James McGuire. John T. Nicholson. 
$1,048.74. Witness: A. Moore." This is 
not a receipt in full of all demands under 
the deed, but only of the $1,500 provided for 
him by the deed. But the deed provided 
more than the $1,500. It provided for the 
dividends and interest which should accrue 
upon $1,500, laid out in productive stocks. 
It bound the defendant to procure such 
stocks at all events; and the plaintiff's 
right to those dividends was as perfect as 
his right to the principal sum. When, 
therefore, he gave a receipt for the principal 
sum, it was no bar to a claim for the divi- 
dends which had accrued upon it. The 
$1,309, constituted a specific sum set apart 
for a particular purpose. It was not a debt 
due from the defendant for the withholding 



of which interest was to be given by way 
of damages. The dividends were as ex- 
pressly given as the principal. No infer-- 
ence can be drawn, from such a receipt as 
this, that the plaintiff intended to acquit the 
defendant of the dividends, or interest, if he 
had a right to claim them under the deed. 
It is not, therefore, a bar in equity to the 
present claim. But if it had been a receipt 
in full of all demands, yet it appears to 
have been obtained under circumstances 
which should induce a court of equity to 
say, that the defendant ought not, in good 
conscience, to avail himself of it in bar of 
the present suit. The defendant was a 
young man just arrived at the age of twen- 
ty-one, eager to receive the provision made 
for him by the deed of trust, and probably 
ignorant of the law, and of his rights un- 
der the deed. It can hardly be supposed 
that he was aware that if the defendant 
had not laid out the fund in productive 
stock, agreeably to the directions of the 
deed, he was liable to pay interest on it to 
those among whom the fund was to be dis- 
tributed at a future day. 

There is also evidence that the defendant 
alleged that the trust-fund was lying dead 
in the Bank of Alexandria, and not used by 
him until drawn out for the purposes of the 
ti'ust. This also tended to mislead the 
plaintiff. There is evidence also that from 
the year 1821 to 1828, the defendant was ex- 
tensively engaged in the buying and selling 
lumber. That he received in the first year, 
under the deed of trust upwards of $8,000, 
and paid on account of the trust, not more 
than $1,500; yet it does not appear that he 
had in the bank at any one time more than 
$4,750.46; and in December, 1823, although 
he had received by his own account SIO,- 
281.80, on account of the trust-fund, and 
had paid on that account, not more than 
$5,000, his deposits in bank amounted only 
to $745.70. The excuse, therefore, which he 
a'leged, for not paying interest, (namely, 
that the money was lying dead in the 
bank,) is not supported by the evidence; and 
a receipt in full, if obtained upon such a 
representation, ought not in good conscience 
to avail the defendant to any greater extent 
than to the amount actually received. 

The plaintiff, in his bill, distinctly charges 
that the receipt was obtained under impres- 
sions, created by the defendant's falsely 
and fraudulently representing to the plain- 
tiff, that the sum of $1,048.74 was all that 
he was entitled to receive. This allegation 
is not denied by the defendant's answer, 
and is corroborated by the testimony of Mr. 
Moore and Mr. White; the latter of whom 
proves that the defendant was advised by 
able counsel, as early as December, 1823, 
that if he did not invest the fund in pro- 
ductive stock, he would be liable to pay in- 
terest; and the former testifies that the de- 
fendant informed those who were to receive 
the fund, that it was lying dead in the bank. 
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TJntler sueli circumstances the court can- 
not say that the receipt is a bar to the plain- 
tiff's claim for interest. If the receipt is 
not a bar, we think that the plaintiff has a 
right to claim it, inasmuch as the defend- 
ant had sufficient funds in his hands, and 
did not invest them as required by the 
terras of the deed of trust We think the 
plaintiff is entitled to Interest, at six per 
cent per annum, on $1,500, from the expira- 
tion of a reasonable time, say six months 
after the death of his father, until the 24th 
of August, 1829, when the principal sum 
was paid; the amount of which can be as? 
jcertained without a reference to a master. 
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Case Wo. 10,250. 

NICHOLSON V. PATTON et al. 

[2 Cranch, C. 0. 164.] i 

Circuit Court, District of Columbia, April 
Term, 1819. 

jUo-PAnTNEKSHip— Kame of Individuai/— Proofs 

— COMPETENOT OP- PARTNERS AS WlTHESSES — 

Bn-Ls AND Notes— Protest for Mon-Accept- 

ANCE. 

1. In an action against James and Robert, 
charging them as partners, and, as such, liable 
for bills drawn by James in his own name, hut 
for the benefit of the partnership, James cannot 
be examined as a witness for Bobert, upon an is- 
sue joined by Robert alon?, although judgment 
should have been rendered against James by de- 
fault 

2. The want of notice of non-acceptance is not 
excused by an understanding between the plain- 
tiff and James that the bill should not be sent 
on for acceptance. 

3. If the declaration aver a protest for non- 
acceptance, as well as for non-payment of a 
foreign bill, and the action be brought upon the 
protest for non-payment it is not necesasry that 
the plaintiff should prove the averment of pro- 
test for non-acceptance. 

4. In order to charge Robert upon a hill drawn 
by James in his own name, it is necessary to 
prove that James and Robert carried on business 
in partnership under the firm of James. Prima 
facie it is the sole bill of James. 

Action by the payee [Henry Nicholson] 
against James and Robert Patton, as drawers 
^f a foreign bill of exchange, drawn in the 
name of James alone, and protested for non- 
payment 

Mr. Taylor and Mr. Swann, for defendant 
Robert, offered to examine the defendant 
James as a witness for Robert, upon the issue 
joined for him, judgment having been ren- 
dered against James by default, and the same' 
jxuy having been sworn to assess the damages 
as to James as to the same time. 

Mr. E. J. Lee and Mr. Jones, contra. The 
general rule is, that a party cannot be a wit- 
ness. The receptions are only in cases where 
the judgment may be several; but here it 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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must be joint, although the defendant James, 
should confess judgment 

THE COURT (nem. con.) rejected the wit- 
ness as incompetent 

THE OOltRT also, at the prayer of the de- 
fendant's (Robert's) counsel, instructed the 
jury that want of notice of non-acceptance is 
not excused by an understanding between 
the plaintiff and the defendant James, that 
the bin should be sent on for acceptance. 

The declaration averred a protest for non- 
acceptance as well as for non-payment By 
the Vir^nla statute of November 12th, 1792 
(section 2), the plaintiff would be entitied to 
recover interest from the date of the protest 
for non-acceptance. 

Mr. Taylor, for defendant, Robert, contead- 
ed that the averment of protest for non-ac- 
ceptance was material, and therefore ought 
to be proved, nolrwithstanding the decision 
of the supreme court of the United States in 
Brown v. Barry, 3 Dall. [3 U. S.] 365. 

But THE COURT (ORANOH, Chief Judge, 
contra) said it was not necessary that the 
plaintiff should prove the averment 

THE COURT (THRUSTON, Circuit J'udge, 
absent), at the prayer of the counsel for the 
defendant, Robert instructed the jury that in 
order to charge the defendant Robert in 
this action, it was incumbent on the plaintiff 
to prove that James and Robert carried on 
business under the name and firm of James 
Patton; and that this bill on its face, pur- 
ports to be the sole bill of James. 



NICHOLSON V. UNITED STATES. See 
Case No. 3,097. 

NICHOLSON (UNITED STATES v.). See 
Case No. 15,877. 



Case "No. 10,S51. 

NICHOLSON PAVEMENT CO. v. HATCH 
et al. 

[4 Sawy. 692; 3 Fish. Pat Cas. 432.] i 

Circuit Court D. California. Sept 21, 1868. 

ExTEST OP Nicholson's Claim in His Patent — 
The Patent not Infringed bt the Use op 
These Parts without the Other — A Pa.ve- 
MENT Similar in External Appearance not 
Necessarily an Infringement on the Nichol- 
son Patent. 

1. Nicholson, in his patent, makes no claim to 
the exelusi've use of blocks or of gravel and tar 
between or over them, or of any of the sepa- 
rate parts which go to make up the structmre. 
What he claims as his invention is the combin- 
ing of the foundation of the pavement with 
blocks, or blocks and strips of board, these be- 
ing so arranged as to form cells or channels, 
with wooden bottoms, for the reception of brok- 
en stone or gravel and tar. 

2. The patent is not infringed unless the foun- 
dation and blocks are used by the defendant in 
a similar combination. The use of one of them 

1 [Reported by L. S. B. Sawyer, Esq.; and 
hy Samuel S. Fisher, Esq., and here compiled 
and reprinted by permission. The syllabus and 
opinion are from 4 Sawy, 692, and the state- 
ment is from 3 Fish. Pat Cas. 432.] 
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without the other, though all the other necessary 
elements in the formation of the pavement are 
employed, violates no right of the patentee. 

3. A pavement presenting an external appear- 
ance similar to that of the patentee, but in -which 
the blocks are placed directly upon the graded 
earth, no boards or other foundation beimr inter- 
posed, is not an infringement of the Nicholson 
patent. 

[This was an action on the case tried by 
the court by consent of parties, -without a 
jury. The suit was brought to recover dam- 
ages for the infringement of letters patent 
[No. 11,491] for an "improvement in wooden 
pavements," granted to Samuel Nicholson 
August 8, 1854, and reissued December 1, 
1863 [No. 1,583; reissued August 20, 1867, 
No, 2,748], the exclusive right to use which 
within the city and county of San Francisco, 
California, had, by intermediate convey- 
ances, become vested in the plaintiffs. The 
invention is very fully described in the opin- 
ion as well as in the claim of the original 
patent, which, was as follows: "So combin- 
ing and arrajiging the blocks or wooden por- 
tion of the pavement, that there may be 
cells or channels between them for the re- 
ception of tar and gravel, or materials of like 
character, each cell having a wooden bottom 
for the cement to rest on, whereby, when the 
mass of tar and. gravel In each cell is pressed 
down by the wheels of vehicles, it shall be 
prevented from being forced through the 
cavity, and be caused to spread in lateral di- 
rections so as to maintain a firm and close 
joint between the adjacent blocks, and pre- 
vent water from passing down between their 
joints." The cl£iim of the reissued patent is 
even more minute in the details of the inven- 
tion. It is as follows: "The so combining 
and arranging the foundation or support, or 
its equivalent, of said wooden pavement 
resting on the roadway surface or bed, sub- 
stantially as herein described, with said long 
and short blocks above described, or their 
equivalents, which said blocks are combined 
in such a manner as that partitions shall be 
made leaving cells or channels between 
them, with a wooden bottom formed by the 
shorter blocks some distance above the lower 
end of the blocks, for the reception of the 
broken stone or gravel and tar, or other like 
material, and also combined with such cells 
or channels filled with broken stone, gravel, 
and tar, or other like material, substantially 
as herein described, whereby the paiiicles of 
broken stone or gravel are prevented from 
working under the lower ends of the longer 
blocks, and whereby water is prevented from 
passing from the surface of the pavement 
downward through the joints of said wooden 
blocks, and also moisture is prevented from 
being absorbed upward from the ground by 
said wooden blocks, substantially as de- 
scribed." The pavement constructed by the 
defendants [T. H. Hatch and others] is fully 
described in the opinion.] 2 

2 [From 3 Fish. Pat. Gas. 432. 



J. H. Saunders, W. F. Sharp, and Critten- 
den & Wilson, for plaintiffs. 

Solomon Heydonfeldt and Joseph M. Nou- 
gues, for defendants. 

FIELD, Circuit Justice. This is an action 
to recover damages for an alleged infringe- 
ment by the defendants of a patent granted 
by the United States to Samuel Nicholson for 
an improvement in wooden pavements. A 
patent was originally issued to Nicholson in 
August, 1854. This being surrendered, a 
new patent to him was issued in December, 
1863. The right to use the invention in the 
' city and county of San Francisco has passed 
from Nicholson by various intermediate 
transfers to the plaintiff, a corporation 
created under the laws of this state. 

The nature of the improvement, which the- 
patentee claims as his invention, can only be 
understood from a description of the pave- 
ment and its mode of construction. The 
specifications accompanying the patent give 
such description with much fullness and de- 
tail. A brief description, however, will be 
sufiicient for our purpose, and will exhibit 
the matter in dispute between the parties. 
The improved pavement is constructed in 
this wise: The earth of the roadway or 
street upon which the pavement is to be 
made is first graded. The grade is gen- 
erally made in a slightly arched shape, so' 
that the elevation at the centre of the road 
is a trifie higher than at the sides. The 
earth thus prepared is then covered with 
tarred paper, or lime mortar, or hydraulic 
cement about two inches in thickness, or 
with a thill flooring, upon which tar is 
poured. 

Upon the foundation thus made, two sets of 
wooden blocks are placed. These blocks are 
cut with parallel sides from timber, about 
four inches square, in cross sections; those 
of one set are about eight inches in length, 
and those of the other set are about half that 
length. These blocks are placed end up- 
ward, and are arranged both transversely 
and longitudinally, so that the long and short 
blocks stand alternately in each direction. 
By this arrangement there is formed above 
each short block a cell or cavity, bounded by 
four of the large blocks. Into each of these 
cells a small quantity of coarse salt is poured. 
The cells are then filled with broken stone, 
or coarse, 'clean gravel, the whole being 
firmly rammed until the upper surface be- 
comes firm and level. Mineral or vegetable 
tar or pitch is then poured over the whole 
surface of the pavement, and into the cells 
containing the broken stone or gravel, so as 
to penetrate between the pieces and cement 
them together. The tar permeating into the 
cells makes the entire mass of stone or 
gravel adhere firmly to the surrounding 
blocks, and also allows an expansion of the 
mass from the pressure of carriages, such 
expansion serving to fill up any spaces which 
may be formed from shrinkage of the wooden- 
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blocts. To prevent the Mocks from being 
forced below one another they are some- 
times connected together by wooden pins, and 
Instead of the broken stone and tar in the 
<;ells any other suitable cementing material 
may be used. 

Instead of the two sets of blocks described, 
the improved pavement is sometimes con- 
structed entirely with long blocks and a strip 
of board between them. In such case, the 
blocks are placed side by side in rows trans- 
versely of the roadway, with a space an inch 
in width between them, in which the strip of 
board is introduced edgewise or vertically. 
The width of the board is about one-half the 
length .of the blocks. These boards resting 
on the foundation, there is formed above 
them, between the blocks, long cells or 
grooves extending across the roadway. 
These cells are filled with broken stone, or 
gravel, and tar, as already described. It is 
generally. If not always, in this form that 
the pavement has been constructed in San 
Francisco, 

It is in this way, as we have briefly de- 
scribed It, the improved pavement, which is 
generally called the Nicholson pavement. Is 
made. It is a pavement of great neatness, 
Is easily kept clean, is from its nature free 
from mud, offers a sure footing for horses; 
and by its use the noise of carriages and 
carts, so annoying in the busy streets of a 
large city, is to a great extent avoided. It 
is also represented by the patentee to be a 
durable structure, its durability being se- 
cured, in his view, by the elastic extremities 
of the fibres of the blocks, and by the ex- 
clusion of moisture and consequent rot from 
the blocks by the material employed for the 
foundation and the tarry covering poured 
over the surface. 

This pavement is not the entire invention of 
Nicholson, nor is it so claimed by him. 
"Wooden pavements were invented and in use 
In different parts of the world many years be- 
fore his attention was directed to the sub- 
ject. He makes no claim to the exclusive 
use of the blocks, or of the gravel and tar 
between them or over them, nor of any of 
the separate parts which go to make up the 
structure. What he claims as his invention 
Is the combining of the foundation of the 
pavement with the blocks, or the long blocks 
and strips of board, these being arranged so 
as to form cells or channels with wooden bot- 
toms for the reception of broken stone or 
gravel and tar, as already described, "where- 
by," to quote his own language, "the par- 
ticles of pounded stone or gravel are pre- 
vented from working under the lower ends of 
the longer blocks, and whereby water is pre- 
vented from passing from the surface of the 
pavement downward through the joints of 
said wooden blocks, and also moisture is pre- 
vented from being absorbed upward from 
the ground by said wooden blocks." 

The claim here stated is not for the inven- 
tion of any of the several parts which go to 



make the structure, but for their combina- 
tion; and the particular improvement for 
which the patent was solicited was the ar- 
rangement of the foundation with the blocks 
so as to exclude moisture from the bottom, 
and prevent the broken stone or gravel from 
working under them. The patent is not in- 
fringed unless these two parts of the struc- 
ture, the foundation and blocks, are used by 
the defendants in a similar combination. The 
use of one of them without the other, though 
all the other necessary elements in the form- 
ation of the pavement are employed, violates 
no right of the patentee. A patent for a com- 
bination of two things is not, of course, a 
patent for a combination of the two with a 
third and different thing. The authorities on 
this subject are all one way. 

In Prouty v. Ruggles, 16 Pet [41 U. S.] 
341, the patent was for the combination of 
certain parts of a plow, they being so ar- 
ranged as to produce a certain effect The 
action was for an alleged infringement. The 
court below instructed the jury that unless 
the whole combination was substantially used 
in the plow of the defendants, there was no 
violation of the plaintiff's patent, although 
one or more of the parts specified were used 
in combination by them. The jury found for 
the defendants, and the instruction was held 
correct by the supreme court: "None of the 
parts referred to," said Mr. Chief Justice 
Taney in delivering the opinion of the court, 
"are new, and none Sre daimed as new; nor 
is any portion of the combination less than 
the whole claimed as new; or stated to pro- 
duce any given result The end in view Is 
proposed to be accomplished by the union of 
all. arranged and combined together in the . 
manner described; and this combination com- 
posed of all the parts mentioned in the speci- 
fication, and arranged with reference to each 
other, and to other parts of the plow in the 
manner therein described, is stated to be the 
improvement, and is the thing patented. The 
use of any two of these parts only, or of two 
combined with a third, which is substantially 
different in form or in the manner of its ar- 
rangement and connection with the others, is 
therefore not the thing patented. It is not the 
same combination if it substantially differs 
from' it in any of its parts." 

In Eames v. Gadfrey, 1 Wall. [68 TT. S.] 79, 
this case from Peters is cited with approval, 
and its ruling followed. In Brooks v. Fiske, 
15 How. [56 XJ. S.] 212, the patent was for a 
planing machine, and the invention claimed 
was a combination of three elements. The 
machine which was alleged as an infringe- 
ment, did not use all of these three; and the 
court stated the rule of law in such case to 
be, "that it a combination has, as here, three 
different known parts, and the result is pro- 
posed to be accomplished by the union of all 
the parts arranged with reference to each 
other, the use of two of these parts only 
combined with a third, which is substantially 
different in the manner of its arrangement 
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and connection with the others, is not the 
same combination, and no infringement." 
Page 219. 

If we now apply these principles to the ease - 
presented for determination, the result which 
must follow is obvious. The pavement con- 
structed by the defendants is termed by them 
the Stow pavement In this pavement no 
foundation, beyond the grading of the earth, 
is prepared for the support of the blocks as 
in the Nicholson pavement No tarred paper, 
nor lime mortar, nor hydraulic cement nor 
flooring with or without tar, is employed. 
The blocks are placed in parallel rows direct- 
ly upon the graded earth, which is forced 
into a solid and compact form by a wedge 
driven between the blocks. This wedge is 
made of a board two or three feet in length, 
and nearly of the width of the blocks, and is 
driven some inches below them. The Stow 
pavement presents an external appearance 
similar to that of the Nicholson pavement; it 
exhibits the same neatness; is with equal 
ease kept clean; furnishes the same sure 
footing for horses; and by its use the noise 
of carriages and carts is equally avoided. 
But in the foundation used, the resemblance 
ceases; in that particular there is nothing in 
common between them, and the special bene- 
fits ascribed by the parties to the foundation 
of their respective pavements are different 
The exclusion of moisture from the blocks is 
one of the principal benefits ascribed by 
Nicholson to the foundation of his pavement. 
The defendants, on the other hand, insist that 
more or less moisture penetrates the blocks 
from above and below, and that the absence 
of any wooden or tarred foundation to the 
pavement allows it to readily escape, and 
thus the blocks are preserved from decay. 
They also assert that their pavement has 
many advantages over that of the Nicholson, 
particularly in the facility with which the 
pavement can be taken up and replaced when 
this becomes necessary, as it often does in 
the streets of a city, to lay down water or gas 
pipes, or to repair them. But all this, wheth- 
er true or otherwise, is a matter which can 
have no bearing upon the decision of the 
case. On the merits of the two systems we 
are not called upon to pass. It is sufficient 
to determine the issue presented that the com- 
bination for which Nicholson obtained his 
patent has not been used in all its parts by 
the defendants. Hence, they are not guilty 
of infringing upon any rights held under his 
patent. 

The decision of the circuit court of the 
United States for the district of Illinois, to 
which we have been referred, does not affect 
this case. That decision only determined the 
validity of the patent to Nicholson, and the 
infringement of his rights by the city of 
Chicago. We do not deny the validity of his 
patent, or the legality of the ti-ansfers to the 
plaintiff. We only adjudge that the patent 
has not been infringed by the defendants in 



the construction of what is termed by them 
the Stow pavement 
Judgment ordered for defendants. 

[NOTE. For other cases involving this pat- 
ent, see American Nicholson Pavement Co. v. 
City of Elizabeth, Case No. 311; City of Eliz- 
abeth V. American Nicholson Pavement Co., 97 
XJ. S. 126; American Nicholson Pavement Co. v. 
City of Elizabeth, Cases Nos. 309 and 312; 
Same v. Jenkins, 14 Wall. (81 U. S.) 452; Jen- 
kins V. Nicolson Pavement Co., Case No. 7,273; 
Bigelow V. City of Louisville, Id. 1,400.] 
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Case No. 10,253. 

NICKERSON V. The JOHN PERKINS. 

TROY V. The SPEEDWELL. MAHER 

V. The ACORN. 

[3 Ware, 87; 19 Law Rep. 490.] i 

District Court D. Massachusetts. June, 1856,2 

Salvage — Effect of Embezzlement bt Salvoks 
AND Other Persons— Slight Weglects — Ef- 
fect OF Possession upon Lien — Salvage 
Service. 

1. Any embezzlement of the saved property 
by salvors, works an absolute forfeiture of all 
salvage. 

2. Embezzlement by other persons does not 
forfeit the right of innocent salvors. 

3. But salvors are not only bound to strict 
honesty themselves, but while in prosimity, are 
bound to take all reasonable care to prevent plun- 
derage by others. 

4. A slight neglect in this particular, will be 
considered in awarding the amount of salvage; 
and gross negligence may be followed by an en- 
tire forfeiture. 

5. It is an entirely false notion of salvors, 
that in order to retain their lien on the property 
saved, they must retain the actual possession. 
This lien is a maritime lien that does not depend 
like a common-law lien, on possession. 

6. A vessel was drifting in a field of broken 
ice, all her crew having abandoned her for the 
safety of their lives, and in imminent danger 
of coming in collision with another vessel at an- 
chor, with one man left on board. The collision 
was prevented by cutting the cable, which, with 
the anchor, was lost Meld, whether it was the 
fault or misfortune of the vessel to have been 
left by her whole crew, she was bound to pay 
for the loss of the cable and anchor of the ves- 
sel which had a man on board; as every vessel 
must bear the consequences of her misfortunes, 
as well as her faults; and that this might be 
recovered as salvage. But the vessel having con- 
tributed nothing of active service towards the 
safety of the vessel, could daim nothing further. 

7. Though the sacrifice was equally necessary 
to the safety of the salvor vessel, under these 
circumstances the sacrifice was not a case of 
average and contribution. 

[These were libels by Nickerson against 
the John Perkins, Troy against the Speed- 

1 [Reported by Hon. Ashur Ware, District 
Judge. 19 Law Rep. 490, contains only a par- 
tial report] 

2 [Reversed in Case No. 7,360 and Case No. 
30.] 



[18 Fed. Cas. page 215J 



(Case Xo. 10,252) NIOKERSON 



■well, and Maher against the Acorn, to recov- 
er salvage compensation.] 

0. G. Thomas, for lit>ellant. 
"Whiting & Bussel, for respondent. 

WARE, District Judge [sitting for 
SPRAGUE, District Judge]. s The disasters 
of these three vessels, which are the oc- 
casion of the present suits, happening at the 
same time and place, have so much in com- 
mon that I have found it convenient, in or- 
der to avoid a repetition of the same cir- 
cumstances, to consider them together, tak- 
ing notice under the several cases, of the 
peculiarities belonging to each. 

During the severely ' cold weather of the 
last winter, the ice formed very largely in 
the harhor of Boston, and along the shores 
of the bay, the whole way down to the ex- 
tremities of Cape Cod. A large field of this 
ice lay o£C the harbor and in the Bay of TVell- 
fleet, stretching several miles in length along 
the shore, and extending four or five miles 
into the sea. From various mischances and 
accidents, these three vessels, together with 
the Wyvern, a small fishing schooner, be- 
tween the 12th and 14th or 15th, got in- 
closed in this large and floating fi^d, all in 
the same neighborhood. When once they 
found themselves inclosed, it became im- 
possible to escape; And the intense cold 
continuing, the frozen field continued to in- 
crease, until it extended a mile or more be- 
yond "Oaem, into the sea. They were entirely 
helpless where they lay, and the extrication 
of them became daily more difficult. This 
field was not stationary, fixed, or firmly at- 
tached to the shore, but was during the 
whole time drifting forward and back with 
the wind and tide, to the distance of several 
miles, with the ebb and flow of each tide. 
Nor had it a smooth and even surface. It 
was In various places from time to time, 
broken by the swell and surging of the 
water under the force of the wind and tide, 
and one fragment thrown over and piled on 
another until the mass, although the ice did 
not form on the water more than a foot in 
thickness, had become, from four and five 
to six or seven feet thick, and all firmly 
cemented by the frost into a solid body. 
This heavy and formidable mass, as it 
drifted forward and back with the motion 
of the water, carried all the vessels inclosed 
within it No anchor could have held a ves- 
sel safely to her moorings against so large* 
and heavy a mass. If the vessel wais firmly 
imbedded, the anchor must drag, the ice 
give way, or the vessel be crushed. In this 
situation a vessel was generally safer with 
her anchor up than with it down. But if 
the surging of the sea broke up the ice about 
the vessel and left her in an open lagoon, 
then the anchor might hold, but without 
contributing much to her safety. After the 
vessels had remained several days in this 

3 [From 19 Law Eep. 490.] 



situation, driven at the pleasure of the ele- 
ments with no prospect of immediate es- 
cape, and the danger increasing rather than 
diminishing, the crews became so uneasy 
and alarmed that they determined to leave 
for the shore, which was about four miles 
distant. The crew of the Wyvern, consist- 
ing of nine in all, left her Saturday, the 
16th, with the exception of one man, Niek- 
erson, who chose to remain by the vessel, 
rather than encounter the dangers of going 
on shore over the ice. Sunday, the 17th, the 
wind, which had been all the time fresh, 
increased to a gale, accompanied with a se- 
vere snow-storm, and the condition of all 
the vessels became one of extreme peril. 
About noon, the crew of the John Perkins 
all left her for safety, and went on board 
the steamer Acorn, with the intention of re- 
maining in her the afternoon and night. She 
lay three-fourths of a mile or more from 
the Acorn. The crew of the Speedwell also 
came to the Acorn, sh,e lying from her at 
the distance of but a few rods, and during 
the afternoon the men passed between the 
two vessels in safety, -the ice being firmly 
frozen around them. There was a general 
consultation between the masters and crews 
of the three vessels during the afternoon, 
on the condition of the vessels, and to de- 
termine what, imder the circumstances, it 
was advisable to do. And the storm not 
abating in its violence, it was determined to 
leave for the shore. About 5 o'clock, the 
whole of the crews of the John Perkins and 
Speedwell, including the masters, left, and 
all the crew of the Acorn, except the mate, 
Maher, and Troy. Captain Gibbs, of the 
steamer, determined at first to remain with 
his vessel, and he delivered his son, a boy 
about twelve years of age, to the care of 
his engineer, to take him ashore. But the 
boy had got but a few yards from the ves- 
sel when he became so alarmed that he re- 
fused to proceed without his father; and 
as it seemed that nothing could be done for 
the safety of the vessel if he had remained, 
the father can hardly be blamed' for leaving 
her to accompany and save his child. The 
mate remained about an hour after the cap- 
tain, and then he left; Troy and Maher fol- 
lowed about an hour after the mate. Such 
is a general outline of the facts, as they ap- 
pear from all the testimony, that applies to 
all the cases. A large part of it was taken 
In the case of Nickerson's libel against the 
John Perkins, which was heard and argued 
separately. But It was agreed, in order to 
save the time which would be required by 
a difEuse reexamination of the witnesses, 
that it should be imported into the other 
cases. 

The schooner Wyvern, a fishing vessel of 
about eighty-one tons burthen, with a crew 
of nine men In all, on the 12th of February, 
while attempting to make Provincetown bar-- 
bor, was driven by the wind into this field 
of ice. The crew remained in her until Sat- 



NICKERSON (Case No. 10,252) 



[18 Fed. Gas. page 216] 



urday, the 16th, when all of them, except 
NiekejTson, for their personal safety, left her 
for the shore. He heing an elderly man, and 
in rather feeble health, chose to remain in 
the vessel, rather than encounter the danger 
of passing over four miles of rough and bro- 
ken ice to the land. The wind, which dur- 
ing the whole time had been fresh, increased 
on Sunday, and before night rose to a gale, 
accompanied with a severe snow-storm from 
the northwest. At that time, the John Per- 
kins lay in a northwesterly direction from 
her, at the distance of half a mile. During 
the latter part of the day, the violence of the 
wind broke the ice between the John Perkins 
and the Wyvem, so that there was an open 
sea, with only loose, floating cakes of ice. 
The Wyvem had her anchor down; but if 
that of the Perkins was also, the last drifted 
freely, and being abandoned by her crew, she 
was carried about in this open lagoon at the 
pleasure of the wind and tide, while the Wy- 
vem's anchor held her fast. According to 
the account of Nickerson, the combined force 
of the wind and current drifted the Perkins 
direcOy down towards his vessel. When she 
was within about fifty feet, coming with her 
broadside directly on, so that if the Wyvem 
lay where she was, there must be an ima- 
voidable collision, to avoid the disaster, he 
cut the Wyvem's cable, and she moved off in 
such a direction, that the Perkins floated past 
her, and the next morning lay at a consider- 
able distance to the south; the ice, by the in- 
creasing cold and the subsiding of the wind, 
then became fast around both vessels, and 
they remained in the places where they were 
Monday morning till Wednesday, when the 
crews of the two vessels returned from the 
shore. Taking the account of Nickerson to 
be con-ect, there can be no doubt that a high- 
ly probable, if not a certain collision of the 
two vessels was prevented by the act of cut- 
ting the Wy vern's cable. Had it taken place 
under these circumstances, with but a single 
man to both vessels, it could not fail to have 
been disastrous if not fatal to both. It is for 
this service that the libellant claims salvage 
against the Pei'kins. There is, indeed, in the 
libel and in tliis testimony, considerable said 
about his keeping watch over her imtil her 
master and crew returned three or four days 
after. But nothing was done or could be 
done during that time, that contributed to 
her safety. She lay fixed fast in the ice, and 
only moved as that moved. But there is 
some doubt, to say the least, thrown over the 
eon-ectness of Nickerson's accoimt of these 
events, by the testimony of the other wit- 
nesses. Sunday, in the afternoon, the cap- 
tains and crews of the John Perkins and the 
Speedwell were on board the steamer Acorn, 
lying at no great distance from the Wyvern 
and Perkins. These witnesses, especially 
Captain Gibbs, of the Acorn, carefully ob- 
served the movements of the vessels until 5 
o'clock, when they left for the shore. Cap- 
tain Gibbs confii'ms the account of Nickerson, 



that the Perkins drifted, bo that the vessels 
changed their relative positions. The Per- 
kins, according to his observation, moved 
soutiiwardly, and passed the Wyvem at a 
considerable distance from her, and so as not 
to come near a collision. But the Acorn lay 
at a considerable distance from these vessels, 
from a half to three-quartei*s of a mile, and 
during the whole afternoon there was a 
heavy and blinding snow-storm, so that it 
was only at intei^vals when there was a little 
relenting of the storm that the vessels could 
be seen at all. One of the witnesses says 
that he saw her two or three times only. The 
most careful observations under these circum- 
stances, could not be wholly relied on. And 
it is further to be observed, that the move- 
ments of the vessel witnessed by Captain 
Gibbs and the witnesses of the Acorn, took 
place in the afternoon. The drifting, by 
which a collision was threatened, is stated, 
by Kickerson, to have been in the evening; 
and he puts it at so late an hour, 10 or 11 
o'clock, that the events could not be the same 
as those observed by Captain Gibbs. This 
supposition is, however, not free from diffi- 
culty. It is certain that the drifting of the 
Perkins was to the south, and Captain Gibbs 
says that when he left at 5 o'clock, the two 
vessels were nearly in the relative positions 
they occupied on the following Wednesday; 
so that if the observations made from ihe 
Acorn are entirely to be relied on, there must 
have been some irregular movements of the 
vessels to have brought them together at 10 
or 11 o'clock at night. But even if those ob- 
servations from the Acorn made from time 
to time, when the vessels could be occasional- 
ly seen through a blinding snow-storm^ can- 
not be entirely relied on for accuracy, and 
making reasonable allowance for this, the 
two accounts supposing them to relate to the 
same time, are irreconcilable, and we are 
driven to the necessity of supposing them to 
relate to different times; or that the witness- 
es on one side or the other, have wilfully pre- 
varicated. I am unwilling to adopt the latter 
part of the alternative, and rather conclude 
that both accounts relating to different hours, 
may be substantially true, a supposition 
which is not wholly improbable. 

The claim of Nickerson to salvage must 
rest on his own testimony. He was the only 
witness to the service he performed, and, as 
in all salvage cases, he is admitted, from ne- 
' cessity, as a witness to support his own libel. 
His testimony is open to all the observations 
usually made on the credit of a voltmtary 
witness swearing for himself with no one to 
contradict him, and, it was contended in the 
argument, to some grains of additional suspi- 
cion from what was characterized as a mani- 
fest exaggeration of the perils of the vessels 
introduced into his libel. The libel is drawn 
by the proctor, and the libellants in salvage 
cases being often illiterate and ignorant sea- 
men, are not, perhaps, always answerable, in 
the forum of conscience, however they may 
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be in law, for every -word that Is put Into the I 
libel. There are, perhaps, in this libel, some 
averments which we might not expect to oc- 
cur to such a man as specially important, 
which have somewhat the look of being the 
promptings of counsel, conversant with the 
law. The libel ought to be a plain, a clear 
narration of the events as they actually oc- 
curred, leaving the court to apply to them the 
law, and without interweaving someQiing like 
the heads of an argument to support the case. 
These chrcumstances have been forcibly com- 
mented on by the counsel for the claimants, 
and though they may deduct something from 
the credit one would wish to give to the testi- 
mony, they are not enough, in my opinion, 
to justify the imputation of a deliberate per- 
version of the substantial truth. And if the 
libellant's story is substantially true, I think 
he is entitled to a salvage compensation from 
the John Perkins for preventing a collision of 
that vessel with the Wyverru But it is con- 
tended that whatever claims the libellant 
might otherwise have had for salvage for 
his services Sunday night, it was forfeited by 
his embezzlement afterwards of articles from 
the vessel. He was on board the John Per- 
kins several times between Sunday night and 
Wednesday morning, when her crew re- 
turned, and as he admits, took a quadrant 
and compass, and some other articles, and 
carried them on board the Wyvern, because, 
as he says, he thought they would be more 
safe there. If they were taken animo furan- 
dl, it would be an absolute forfeiture of all 
claim for salvage. Courts, from considera- 
tions of public policy, are in the habit of r'e- 
warding salvage services with a liberal hand. 
"With tMs liberality, salvors must be content 
Punctilious honesty is required on tiheir part, 
and the courts will visit every embezzlement 
with the forfeiture of all salvage. The quad- 
rant and other articles taken by the libellant, 
were returned to the master when he returned 
from the shore, nor does there appear any in- 
tention, on the part of Nickerson, of appro- 
priating them to himself. But it is satisfac- 
torily proved that there were a number of ar- 
ticles abstracted from the vessel which were 
not returned. And, it is also in proof, that 
there were a number of other persons on 
board of her while the crew were absent 
Some articles were misshag, which were not 
taken by Nickerson, which were not re- 
tumea, particularly a mattress belonging to 
the mate. I am unwilling to believe that 
lie appropriated to himself any thing that he 
took from the vessel. But I am not so well 
satisfied that he took all the care that he 
might and ought to have done, to prevent 
plunderage by others; having, as he seems to 
have claimed, the exclusive right of posses- 
sion. Salvors are bound, not only to scrupu- 
lous honesty themselves, but while the prop- 
erty is in their custody, they are justly re- 
onired to employ every reasonable degree of 
diligence to protect it from plunderage by 
others. Any negligence in this respect, if not 
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visited with an entire forfeiture of salvage, 
will be remembered in fixing the amount In 
the present case, while I acquit Nickerson of 
embezzlement himself, I cannot commend Ms 
watchfulness in guarding the property against 
the dishonesty of others; and I. regret to be 
obliged" to take notice of it in the award I 
make. 

With the claim of Nickerson is jouied in the 
libel a claim of salvage by tiie owners of the 
Wyvern. I agree with the counsel lor the 
claimants of the Perkins that, as there was 
nothing actually done or could be done by the 
Wyvern towards saving the Perldns, there 
can be no daim for salvage strictiy, if that 
is considered as a compensation for active 
service. But I think the owners of the Wy- 
vern are entitled to be paid for her anchor 
and cable. It was the cutting of her cable 
that prevented the collision. It is objected 
that the loss of the cable and anchor was a 
sacrifice made for the coromon benefit of both 
vessels, and that if there be any claim, it is 
one for contribution, and as it has been held 
by the supreme court (Cutier v. Keed, 7 How. 
[48 U. S.] 729) that the admkally has no ju- 
risdiction over the matter of average, that 
this allegation must be dismissed. This case 
has been likened to that of The Mazourka, de- 
cided by the eurcuit court of this circuit But 
there is one circumstance that distinguishes 
it from that case. The Perkins was left 
without any men on board, and it was by the 
acts of the single man left ou board the Wy- 
vern, that the collision was avoided- In the 
relation of these two vessels to each other, 
the Perkins, being left without a keeper or 
guard, must be considered as in fault This 
circumstance would throw on her the respon- 
sibility of a collision if it had happened, and 
ought, therefore, to subject her to the sacri- 
fice by which it was avoided. It was argued 
that no fault can be imputed to her, because 
her crew had been separated from her by an 
overruling necessity, and there being no fault 
in the human agency provided for her safety, 
none can be imputed to the vessel. It is 
true that in strictness, fault culpa, does in- 
volve the idea of a breach or neglect of duty 
by a voluntary agent But in law, it may be, 
and is applied to inanimate objects, when 
there is a responsibility attached to them. It 
is familiarly said in cases of collision that it 
was occasioned by the fault of one of the 
vessels. The term and its legal consequences 
may, I think, be applied to a vessel left in a 
harbor or in an open roadstead, or thorough- 
fare, without her crew, under whatever cir- 
cumstances of necessity the crew may be sep- 
arated from her. If damage to another ves- 
sel is occasioned by her being thus left with- 
out a keeper. In strict -propriety of language, 
it is rather her misfortune than her fault 
But then every vessel, as well as every liv- 
ing agent, must bear the consequences of 
their own misfortunes as well as their faults, 
and it appears to me that the principle ap- 
plies to the present ease. 
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It may Tie proper before dismissing the 
case, to make one additional remark. The li- 
bel seems framed on tbe idea that salvors, by 
giving up the possession of the property, lose 
their lien upon it for salvage. This is. an en- 
tirely mistaken notion. The lien of a salvor 
is not, like a common-law lien, at all depend- 
ent on possession. Like other maritime liens, 
it is founded on a jus in re, and may be en- 
forced into whosesoever hands it comes, and 
if the possession is lost, the salvors may pur- 
sue their remedy against the owner by a libel 
in personam. The Eleanora Charlotta, 1 
Hagg. Adm. 156. 

The Speedwell. 
Salvage Decreed on the Facts. 
C. G. Thomas, for libellant. 
"WTiiting & Russel, for respondent 

The schooner Speedwell, of Plymouth, Cap- 
tain Cornish, had the misfortune to get im- 
prisoned in this field of ice, and, after being 
confined there several days, was, on Sunday, 
the 17th of February, lying about four miles 
from the shore of Wellfleet, and a few rods 
northerly from the Acorn. During the gale 
and snow-storm of Sunday, about mid-day, 
the crew of the John Perkins left her for safe- 
ty, and went on board the Acorn. There they 
met the crew of the Speedwell; and it was 
determined, after a general consultation be- 
tween the crews of the three vessels, to leave 
for the shore. Accordingly, about five o'clock, 
the whole of the crews of the Speedwell and 
the Perkins, with all .that of the Acorn, ex- 
cept the mate, and Maher and Troy, started 
for that purpose. During the day, the Speed- 
well and the Acorn were both firmly fixed 
in the ice; but in the early part of the even- 
ing, it began to break around both vessels. 
Their condition now became more perilous, 
and about an hour after the crews left, tliat 
is, about 6 o'clock, the mate of the Acorn fol- 
lowed them. Maher and Troy now alone re- 
mained. Near the time when the- mate left— 
perhaps a little before— the Speedwell be- 
came, by the breaking of the ice around her, 
so much disengaged from the firm and solid 
field that she began to drift, and the wind 
and the current carried her directly towards 
the Acorn, her stern being directed towards 
the stern of the latter vessel. The libeUants, 
seeing that a collision was inevitable^ did 
what they could to diminish the danger. For 
that purpose, they put out a fender, so that 
the Speedwell, instead of striking directly 
on the body of the Acorn, glanced off, and 
was carried along parallel to her side, and 
thus slowly passed her side by side. Some 
damage, but not to a considerable amount, 
was done to both vessels. But for the serv- 
ices of the libeUants, that it would have been 
much gi-eater, cannot, I think, admit of doubt. 
And in this violent tempest, enclosed in a vast 
field of solid ice, and in the midst of large broken 
masses driven by the winds in the small open 
space of sea in which they lay, there was cer- 
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tainly no small danger that these two vessels 
coming in collision, with no one on board of 
either, might both have foundered. About an 
hour after the mate left, and when the Speed- 
well had about passed by the Acorn, with a 
motion carrying her further in that direction 
off, the wind became so threatening, that the 
libellante left, intending to go to the Wyvern. 
But in the blinding snow, and the darkness 
of the night, they lost their way, and returned 
to their own vessel. But the ice had now 
.become so broken, that they could not get 
aboard, and between 8 and 9 o'clock, they 
set off for the shore. They reached land 
about 12 o'clock, saw the master and the rest 
of the crew, and early the next morning re- 
turned to their vessel, and remained in her 
imtil Wednesday, when the crews of all the- 
vessels came off. They found the Speedwell 
had passed the Acorn, and lay at a small dis- 
tance south of her, and both vessels now firm- 
ly frozen into the ice. Nothing more was or 
could be done by them for the benefit of the- 
Speedwell. But for the services they per- 
formed Sunday evening, they claim, and, I 
think, are justly entitled to a compensation. 
"What might have been the result if no one 
had been on board either vessel, cannot be 
known; but that what was done by the li- 
beUants essentially contributed to the safety 
of the vessel, it seems to me cannot be rea- 
sonably questioned. 

The Acorn. 

O. G. Russel, for libellant 
X A. Abbott, for respondent 

The claim set up in the libel against the 
Acorn has this peculiarity, which distinguish- 
es it from the other libels laeard in connection 
with it It is a claim by part of the crew 
for a salvage compensation for meritorious- 
services in rescuing from danger, and saving 
from damage or destruction, in a time of peril, 
their own vessel. As a general proposition, 
it is undoubtedly true, that the crew cannot 
entitle themselves to salvage against their 
own vessel. They are bound by their con- 
tract to use their utmost exertions for her 
safety, to whatever danger she may be ex- 
posed, and their wages are the stipulated com- 
pensation, with which they agree to be con- 
tent for thoir whole services. This is the 
general rule, but at the same time there are 
admitted exceptions. One of these is, when 
a seaman, from whatever misfortune happen- 
ing to the vessel, has been discharged from 
the obligation of his contract. If he after- 
wards renders valuable services in saving the 
vessel from danger, he is treated as a stran- 
ger, and has the same rights as any other 
volimteer. Mason v. The Blaireau, 2 Cranch 
[6 U. S.] 268, is a case of this kind. Another 
exception, of a more equivocal character, is 
this; where a seaman, in a time of great peril 
and difficulty, in a spirit of adventurous and 
daring gallantry, performs services ultra 
above what could be fairly required from the 
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strict and proper obligations of his contract, 
thougli that may be still subsisting and in 
force. Though this exception stands quite as 
much on the authority of dicta occasionally 
thrown out by courts arguendo, as upon any 
express and well considered decision which I 
feel at liberty to quote as an authority. The 
whole subject I had to consider in the case 
of The Dawn [Case No. 3,666], where the cases 
are referred to, and I have seen no cause to 
change the opinion there expressed. Some- 
thing of this kind is intimated by Lord Stowell 
in the case of The Neptime, where he de- 
scribes a salvor as a volunteer, who proffers 
useful services to the ship without being under 
the obligation of any contract 1 Hagg. Adm. 
236. In the possible range of circumstances 
he thought a case might occur, in which one of 
the crew, without his connection with the ves- 
sel, under his contract, being legally dissolv- 
ed, might, by extraordinary services, entitle 
himself to a salvage remuneration. Abb. 
Shipp. 560, 617, notes. The only question of 
real difficulty, I think, is whether the facts 
in proof constitute this a case of that bind. 
Por it appears to me that it cannot be fairly 
questioned, that a valuable service was per- 
formed by the libellants in miligathig the 
danger and damage, if nothing more, of the 
collision with the Speedwell, Sunday night, 
after the rest of the crew had leJK her. 

The general circumstances under which the 
crews of these vessels left, for the safety of 
their lives, and temporarily abandoned them 
to the mercy of the elements, have already 
been mentioned. But there are some pecul- 
iarities to this vessel and crew, of wliieh it 
may be proper to fflve a more particular de- 
tail. About 5 o'clock in the evening, when 
the collected crews had come to a general 
determination to leave for the shore. Captain 
Gibbs spoke to one and another of his crew, 
and among them to the libellants, and asked 
them if they were going. AU except the mate 
and Maher and Troy, determined to go. 
These three determined to abide the fate of 
the ship, and the captahi determined to re- 
main with them. After all proper precau- 
tions were taken for the temporary safety of 
the ship. Captain GiblJS committed his young 
son to the care of the engineer, and they 
started for the shore; and it was not until 
after the captain found that his son, from 
fear, refused to be separated from his parent, 
that he determined to accompany him; a 
determination which, under the circum- 
stances, will, hardly be blamed by any one 
who is a parent. The mate and the libel- 
lants, were now all who remained in the 
vessel; and, about an hour after, the mate, 
alarmed by the increasing danger, followed 
the rest of the crew. Maher and Troy had 
both been familiarized with such dangers, by 
twelve years' experience in the seal fisheries, 
ofE the stormy and frozen coasts of New- 
foundland and Labrador. And it was prob- 
ably their experience and familiarity with 
such scenes, that induced them to remain by 
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the vessel, when all the rest of the crew fled 
for the safety of their lives; perhaps because 
their experience had taught them that the 
peril was less formidable than it appeared; 
perhaps because fear, which naturally exag- 
gerates danger, wears off by familiarity with 
it; and it may be from both causes. But the 
peril at last became too formidable for tiieir 
hardihood, and, about an hour after the mate, 
they left to seek safety in the Wyvern. Fail- 
ing to find that, in the darkness of liiie night, 
and, when they returned to their own vessel, 
finding that by the increasing violence of the 
storm, the ice was so broken around it that 
they could not get aboard, nothing remained 
for them but to perish with cold on the ice or 
make for the shore. They succeeded m reach- 
ing it about 12 o'clock, and foimd the master 
and crew safe in the house of Captain Baker", 
of Wellfleet There they remained, and the 
house being over-crowded with visitors, spent 
a sleepless night, but had the benefit of a 
warm fire to dry their clothes. Early in the 
morning, the captain and the libellants were 
on the look-out, and as soon' as there was 
sufficient light, saw the vessels not far from 
where they had left them. There was con- 
siderable conversation in the morning, which 
is reported in the testimony, with respect to 
the measures to be adopted, which does not ap- 
pear to me to be of material importance. The 
most material facts are, that when the master 
found his vessel was afloat, he spoke to the 
crew and said, somebody must go to her, and 
that if nobody else would, he should go, 
though he had been badly hurt in his escape 
over the ice the night before, and was really 
unfit for the attempt. The two libellants im- 
mediately proflCered their services, and, ac- 
cording to my recollectioK, they were the only 
members of the crpw who did offer. Imme- 
diately after breakfast they set out. Indeed, 
I think that from the beginning, they never in- 
tended to abandon the vessel, but left from 
necessity, inteflding to return in the morning 
if she should then be above water; of which, 
when they first arrived at the house in the 
evening, they expressed, and of which, I be- 
lieve the master and all the crew felt, no 
inconsiderable doubt They accordhigly did 
go to the vessel, and remained in her until 
Wednesday, when the master and crew re- 
turned. In a calamity such as overtook these 
vessels, even if of such a nature that the mas- 
ter thmks it prudent and proper for the safe- 
ty of life, temporarily to leave the ship, I 
hold it to be quite clear and free from doubt, 
that the crew are not thereby discharged 
from their contract and released from all 
their obligations to the vessel; if the aban- 
donment is only temporary. When they have 
escaped to the shore, they are still under the 
command, and bound to obey the lawful or- 
ders of the captain in all that can be done 
for the interest and safety of the ship, so 
long as there is any reasonable hope of doing 
anything for her safety, or that of her cargo. 
It is only when the master has finally aban- 
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doned the spes recuperandi, that the crew 
are wholly released from the obligations of 
their contract How far the master, on such 
occasions, may have the rightful power to 
select some from his crew and send them on a 
forlorn hope, where he is umvilling to lead 
himself, need not he considered, for no such 
case is here presented. When it was finally 
determined, Sunday evening, to leave the ves- 
sel, the master did not require any of his crew 
to remain. He left it to their choice, even 
while he contemplated himself to remain. 
That the vessel was placed in such circum- 
stances of danger that the crew might tem- 
porarily leave her without a desertion of duty, 
seems to me cannot be doubted. Such was the 
joint and deliberate judgment of the masters 
and crews of these vessels on the spot, and 
has, at the hearing, been fairly and fully ad- 
mitted. The voluntary act of these men, in 
remaining by the vessel in this danger, if 
they had been able to render no valuable serv- 
ice, might have deserved some notice from 
the owners, though perhaps a court might not 
feel itself authorized to award ai^ compensa- 
tion for it in the way of extra wages. But 
wheu it is connected with a valuable service 
rendered to the vessel which essentially con- 
tributed to her safety, if rendered under such 
circumstances, that the court may reward 
them for it, the fact of its being voluntary, 
ought not to diminish their reward. When 
the master returned, he expressed in warm 
terms his satisfaction with their conduct, and 
told them that he should recommend to his 
owners to allow them a compensation. 

My opinion is, that the libellants voluntarily 
remaining by the vessel in such dangers, 
when all the rest of the crew left her, and 
when it is admitted they might have done so 
without any dereliction of duty, may justly 
be considered as an act beyond what was re- 
quired by the faur and just obligations of their 
contract; and for the services which they ren- 
dered Sunday night, they are entitled to a re- 
ward in the nature of salvage. But that it 
should be equally large and liberal as would 
be allowed to entire strangers for a like serv- 
ice, seems not so dear. Notwithstanding the 
calamity and danger, they were not discharg- 
ed from their contract and still owed service 
to the vessel, though not precisely that which 
was rendered; and I am inclined to think 
that the amount should be somewhat less 
than would be allowed to mere strangers. 

Decrees. 
The John Perkins: It appears that there 
were some articles, of no considerable value 
it is true, lost from this vessel. It is certain- 
ly not proved, and I am not ready to believe 
that Nickerson had anything to do with the 
embezzlement, and therefore it is not an 
absolute bar to his claim of salvage. But I 
think that he did not take all the care that 



he might have done to prevent plunderage 
by others, and that this may justly be 
considered in the amount of salvage to be 
awarded. The owners of the Wyvex-n, a small 
vessel of 81 tons burthen, and in ballast^ al- 
lowed him for his services to that vessel, 
$500. The John Perkins was heavily laden 
with corn, and together with her cai-go, are 
valued at $7,100. I allow him $600, to be 
charged on the vessel and cargo pro rata, ac- 
cording to their respective values. Value of 
the vessel, $4,000. Value of the cargo, $3,100. 

The Speedwell: I see no fault to be foxmd 
with Maher and Trey. Their conduct through, 
out appears to have been marked by prudence, 
courage, and good judgment. I allow them, 
against the Speedwell, valued with her cargo 
at $4700, the sum of $1,000, to be equally 
divided between them, and charged pro rata 
on the vessel and cargo. 

The Acorn: Against the Acom and her 
cargo, valued at $20,000, the vessel to which 
the libellants belonged, I allow $1,000, to 
divide equally between them. It was stroug- 
ly questioned by the claimants' counsel 
whether, under the circumstances in which 
these suits were commenced, costs ought to 
be allowed to libellants. With regard to the 
. costs, my opinion on the whole is that they 
ought to be charged on the claimants. It is 
true that it is the habit of the admii-alty to 
encourage parties to an amicable compromise, 
and if suits are commenced in hot haste, with- 
out allowing time for that purpose, when it 
may safely be done, to consider it in award- 
ing costs. These suits were commenced some- 
Avhat precipitately; but from what has in- 
cidentally appeared at the hearing, I think 
that there was but little probability that a 
fair compromise would have been affected 
if more time had been allowed. The cases 
were also somewhat novel in their circum- 
stances, and it would perhaps not be con- 
sidered as any great violation of professional 
delicacy and honor, if the counsel had ad- 
vised his client to take the opinion of a court, 
rather than accept any compromise likely to 
be offered. 

[NOTE. The decrees in these three cases 
were reversed by the circuit court, and the libels 
dismissed, the cases of the Acorn and of the 
Speedwell in Case No. 30, and The John Per- 
kins in Case No. 7,360.] 
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Case Wo. 10,353. 

NIOKIilN V. WYTHE et al. 

[2 Sawy. 535.] i 

Circuit Court, D. Oregon. Feb. 9. 1874. 

Kesdltixg Tkcst. 
G. conveyed lots one and two in the town of 
Salem to W., and in consideration of sucli con- 
veyance said W. and wife afterward conveyed 
to said G. lands belonging to said wife m ex- 
change for said lots one and two: JETeW, that m 
the absence of evidence to show that the con- 
veyance of lots one and two was made to W. 
with the assent of his wife there was a result- 
ing trust in her favor, and her subsequent ven- 
dees are entitled to a decree against the heirs 
of W. for a conveyance of the legal title. 

Bill in equity [by A. J. Nicklin against W. 
T. Wythe and others] to obtain the convey- 
ance of the legal title to certain lots in 
Salem, Oregon. 
James G. Chapman, for complainant 
A. O- Gibbs, R. Williams, and W. W. 
Thayer, for defendants. 

SAWYEE, Circuit Judge. William H. Wil- 
son and bis wife, Cloe A. Wilson, resided up- 
on a tract of land in Marion county, Oregon, 
from 1844 to July 28, 1853, and in all re- 
spects performed the acts required under the 
act of congress of September 27, 1850, com- 
monly called the "donation act," -to entitle 
them to a patent from the United States. In 
1862 patents accordingly issued, by which 
the northern half was gtanted by the United 
States to said Cloe A. Wilson, and the south 
half to said William H. Wilson. Said Wil- 
son and wife laid off a portion of said land 
into blocks and lots, constituting a part of 
the city of Salem. Lots one and two, the 
land in controversy, are a part of the land so 
laid out into city lots, and are situate in the 
said north half of said land claim, and with- 
in the part so patented to said Cloe A. Wilson. 
Said Wilson and wife, by deed duly executed, 
conveyed said two lots to L. F. Grover. 
Grover subsequently conveyed, as stated in 
the stipulation of the parties, as follows, to 
wit: "That on the 13th day of February, 
1856, by deed of that date, the said L. F. 
Grover conveyed said lots one and two (the 
lots in controversy) to said William H. Wil- 
son; and in consideration of said last con- 
veyance the said William H. Wilson and 
Cloe A. Wilson conveyed to said L. F. 
Grover lands belonging at that time to said 
Cloe A. Wilson, to wit, a portion of the 
north half of said donation land claim, which 
last conveyance was made by deed of date, 
to wit, the 16th day of February, 1856, and 
in exchange for the said lots one and two." 
Afterward, and after the death of her hus- 
band, said Cloe A. Wilson, as stipulated, con- 
veyed said lots for their full value to Daniel 
Waldo, and said title of Cloe A. Wilson and 
Daniel Waldo, by proper mesne convey- 
ances, became vested in the complainants be- 

1 [Reported by I/. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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fore the commencement of this suit. The de- 
fendants, other than W. T. Wythe, who is 
the husband of L. Bell Wythe, are children, 
and a portion of the heirs-at-law of said W. 
H. Wilson, deceased, and claim title as such* 
The fact, then, is, that the conveyance of 
Mrs. Wilson's separate property was ther 
consideration for the conveyance of the prop- 
erty in controversy by Grover to her husband, 
William H. Wilson. There was an exchange 
of property. The property exchanged, the 
consideration of Grover's conveyance was 
furnished by one party, and the conveyance 
taken in the name of another. There was, 
we think, under the authorities, a resulting 
trust in favor of Mrs, Wilson. Story, Eq. 
Jur, § 1201. and cases cited; Rider v. Kidder, 
10 Ves. S60, and numerous cases cited in note, 
Sumner's Ed.; Finch v. Finch, 15 Ves. 50 J 
Boyd V. McLean, 1 Johns. Oh. 582; Botsford 
V. Burr, 2 Johns. Ch. 405; Steere v. Steere, 
5 Johns. Ch. 1. 

We do not think a gift by the wife to the 
husband, or a conveyance in consideration of 
love and afeection, can be properly inferred 
from the stipulated facts. Perhaps sucb 
might be the case had the husband's property 
been given in exchange for other property, 
and the deed for the property received had 
been taken by his direction in the name of 
his wife. But there is nothing to show that 
the lots in controversy were deeded to the 
husband by the direction or with the assent 
of the wife. There is no evidence on this 
point beyond the mere fact of the convey- 
ances being made, the one in consideration of 
the other, the deeds bearing difEerent dates. 
The law protects the conveyances by the 
wife of her property with great solicitude. 
They are guarded by many provisions, in 
order to secure perfect freedom of action, 
unaffected by undue influence on the part of 
the husband. And especially are transac- 
tions by which the separate property of the 
wife is transferred to the husband jealously 
scrutinized, in consequence of her liability 
through affection, or other undue influence, 
to be overreached and improperly despoiled 
of her estate. It is in accordance with the 
general course of domestic transactions in 
this country that the husband, being the head 
of -the family, transacts the business even 
of the wife. He is usually the active party. 
Although there is no evidence on the subject, 
it is not at all improbable but, on the con- 
trary, it is highly probable, that the husband 
in this case attended to the business, and 
took the deed in return for the property of 
the wife, without any examination on her 
part as to its contents. Such would be ex- 
tremely likely to be the course of the trans- 
action. In view of the general principles 
of the law, its extreme solicitude in guarding 
the dealings between husband and wife, 
whereby the property of the latter becomes 
vested in the former, we think, at least, there 
ought to be some satisfactory evidence be- 
yond the mere fact that the deed of Grover 
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was made to the husband, to indicate that 
the wife assented to the transaction, and in- 
tended to invest the title to her property in 
her husband. There should be affirmative 
evidence that her assent was given in some 
legal mode. There is nothing to justify us 
in adopting this view. "We think there was 
a resulting trust in favor of the wife, and 
that her subsequent vendees are entitled to 
a decree against the defendants for a con- 
veyance. Let a decree be entered accord- 
ingly. 

[NOTE. There were several suits brought by 
the defendants, in this case, as heirs of "W. H. 
Wilson, for the recovery of parts of the land 
ccnveyed to Wilson by the patent of 1862. 
None of these cases present the same features 
as does this. Wythe v. Haskell, Case No. 18,- 
118; Same v. Myers, Id. 18,119; Same v. Pal- 
mer, Id. 18,120; Same v. Salem, Id. 18,121; 
Same v. Smith, Id. 18,122.] 
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Case ITo. 10,264. 

In re NIOKODEMUS. 

£3 N. B. R. 230 (Quarto, 55); i 2 Chi. Leg. 
News, 49; 16 Pittsb. Leg. J. 233; 2 Am. 
Law T. 168; 1 Am. Law T. Rep. Bankr. 
140.] 

District Court, E. D. Michigan. 

Bamkruptot — Proceedings Pounded upon Lia- 
bility AS IndOBSBR — ^AVEKMEST THAT ONE 

IS A Merchant — Commercial Paper, 

1. Liability as indorser upon a promissory 
note was fixed upon N., against whom the hold- 
er, as creditor, filed a petition in involuntary 
bankruptcy, charging the commission of certain 
acts of bankruptcy. Held, when an indorser's 
liability has become fixed, such liability consti- 
tutes a debt due and payable from the indorser, 
and may be made the foundation of involuntary 
as well as of voluntary proceedings in bank- 
ruptcy. 

[Cited in Re Clemens, Case No. 2,877; Cor- 
bett V. Woodward, Id. 3,223.] 

2. Fraudulent suspension and non-payment 
is necpssajy to be averred only when the act of 
bankruptcy charged is that specified in clause 9 
of section 39 of the act [of 1867 (14 Stat. 536)]. 

3. Language that N., "being a merchant," is 
a sufficient averment that he is a merchant un- 
der said clause 9. 

4. The term "commercial paper," as used in 
the bankruptcy act, denotes bills of exchange, 
promissory notes, negotiable bank checks, paper 
governed by those rules that have their origin 
and are established upon the customs of mer- 
chants known as the law merchant 

[Approved in Re Chandler, Case No. 2,591. 
(Jited in Re Kenyon, 6 N. B. R. 244.] 

5. To be a debtor's commercial paper within 
said clause 9, the debt which the paper repre- 
sents must have been incurred by him in his 
character of banker, merchant, or trader; 
whether as principal or otherwise, is immaterial. 

[Cited in Re Carter, Case No. 2,470.] 

1 [Reprinted from 3 N. B. R. 230 (Quarto, 
55), by permission.] 



In bankruptcy. 

Judge Walter, for petitioner, 
Alfred Russell, for debtor. 



WTTHET, District Judge. Thomas P. 
Sheldon, a creditor, has filed his petition to 
have Peter Nickodemus declared a bankrupt. 
The debt made the foundation of the peti- 
tion, is a promissory note for one thousand 
dollars, executed by Charles Steinberg, pay- 
able to the order of Nickodemus, thirty days 
after date, at the banking office of petitioner, 
and indorsed by the payee. The note was not 
paid, and steps taken which fixed Nicko- 
demus' liability as indorser. Four distinct 
acts of bankruptcy are alleged: First and 
second are sales by Nickodemus of his prop- 
erty with intent to delay, defraud, and hin- 
der creditors; third, that Nickodemus, being 
a merchant, has fraudulently stopped pay- 
ment of his commercial paper, and has not 
resumed the saxae within fourteen days, to 
wit: that he fraudulently, about the 24th of 
February last, refused payment of the before 
describable note, indorsed by him, and has 
not paid the same within fourteen days there- 
after; fourth, that in contemplation of in- 
solvency, March 8, 1869, Peter Nickodemus 
made a conveyance to Jacob Nickodemus of 
his real and personal estate, describing it, 
with intent to give a preference to certain of 
his creditors. 

Respondent app'ears and shows cause 
against the petition: first, by objections, in 
the nature of a demxirrer, to the sufficiency 
of the allegations thereof; and then, by way 
of answer, denies the acts of bankruptcy, 
and demands a trial by jury. The objections 
to the petition are now to be disposed of. 

Fii-st It is objected that the nature of the 
petitioner's demand is not such as constitutes 
the foundation of involuntary proceedings im- 
der the bankrupt law. It is claimed that 
the demand must be one upon which the al- 
leged bankrupt is bound as the principal 
debtor, and not as indorser or surety. This 
objection is not admissible, as wiU appear by 
reference to sections 11, 19, and 39 of the 
bankrupt act. Section 11 provides that any 
person "owing debts provable under this act, 
exceeding three hundred dollars," who files 
his petition for the purpose, "shall be ad- 
judged a bankrupt." By section 19, "all 
debts due and payable from the bankrupt at 
the time of his adjudication of bankraptey, 
* * * may be proved against the estate of 
the bankrupt" These provisions establish 
the right in the debtor to be adjudged a 
banki'upt on his petition, whenever he is 
"owing debts, provable under this act, ex- 
ceeding three hundred dollars." "UTiat debts 
are provable is shown, viz.: "All debts due 
and payable from the bankrupt at the time 
of the adjudication of bankruptcy;" and sec- 
tion 19 further provides that where the bank- 
rupt is bound as indorser of a note, "and 
his liability shall not have becorhe absolute 
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until the adjudication of bankruptcy, the 
creditor may prove the same after such lia- 
bility shall have become fixed." While the 
language just read from section 19 primarily 
looks to the right of a creditor to prove, as a 
debt against the bankrupt, an indorsed note 
after it has matured, but which had not at 
the time of the adjudication of bankruptcy, 
there is a clear recognition that fixed liability 
by indorsement of a note, is a "debt due and 
payable from the bankrupt," provable under 
the act. This being so, then, whenever abso- 
lute liability exists against an indorser at the 
time of filing the petition in bankruptcy, 
such liability may be made 'the foundation 
for voluntaiy proceedings. So far the law 
speaks of voluntary proceedings; but section 
39 applies those provisions to an involuntary 
case. It enacts that "any person owing debts 
as aforesaid," who commits any of the acts 
of bankruptcy enumerated m this section, 
"shall be adjudged a bankrupt on the peti- 
tion of one or more of his creditors." The 
language, "owing debts as aforesaid," has 
reference to these words of section 11, viz.: 
"Owing debts, provable under this act, ex- 
ceeding three hundred dollars." 

We adduce from the foregoing these con- 
clusions: First. The foundation of voluntary 
proceedings is indebtedness due and payable 
under the act against the debtor. Second. 
Whatever debts may be proved in a volun- 
tary, may be proved in an involuntary case. 
Third. Whenever an indorser's liability has 
become fixed, such liability constitutes a debt 
due and payable from the indorser, which 
may be made the foundation of involuntary 
as well as voluntary proceedings of bank- 
ruptcy. 

Of course there must be shown, in an in- 
voluntary case. In addition to such indebted- 
ness, at least one of the acts of bankruptcy 
enumerated in section 39. The Case of Low- 
enstein [Case No. 8,574] is not regarded as 
illustrating the point we have been consider- 
ing. It is too deficient in details to give in- 
formation of the point decided, if, as is 
claimed by respondent's counsel, this ques- 
tion there arose. 

The second and third objections are to the 
first and second alleged acts of bankruptcy, 
viz.: disposing of property "with intent to 
delay, defraud, and hinder creditors," an act 
of bankruptcy specified in clause 5, § 39. Re- 
spondent objects for want of an averment of 
fraudulent non-payment of this indorsement, 
and want of an allegation that he was bank- 
i-upt or insolvent, or in contemplation of in- 
solvency or bankruptcy. Both objections are 
overruled. Fraudulen>t suspension or non- 
payment is necessary to be averred only 
when the act of bankruptcy charged is that 
specified in clause 9 of section 39. The fourth 
allegation of the petition charges an act of 
bankruptcy under clause 9, and avers fraud- 
ulent stoppage and non-payment 

In reference .to the other of the last-men- 
tioned objections, we remark that bankruptcy 



or insolvency, or contemplaiion of bankruptcy 
or insolvency, would be a necessary aver- 
ment under clause 8, but is not where the 
act of bankruptcy is charged under clause 5, 
when it is suflacient to allege the transfer to 
have been made "with intent to hinder, de- 
fraud, or delay creditors." The respondent's 
counsel urged the objections we have just 
been considering, partly on the groimd, if 
not entirely, that the provisions of sections 
35 and 39 must be construed together and be 
made to harmonize. Since the amendment 
changing "or" to "and" in the last clause of 
section 39, there is discovered no confiict be- 
tween these sections. Section 35 does not re- 
late to, or afCect the question— what is an act 
of bankruptcy? By section 39 alone, that 
question must be answered; whereas section 
35 declares what transfers of property and 
what preferences are void. It is quite clear 
that facts which are entirely sufficient for 
adjudicating a debtor a banki-upt on petition 
of his creditor, may be and generally are, 
wholly insufficient to justify a decree declar- 
ing void a transfer of property, or prefer- 
ence given to a creditor. The reason is ob- 
vious: a transfer or preference is void only 
when the pm:ehaser or preferred creditor has, 
at the time, reason to believe that which by 
section 35, or the last clause of 39, taints 
him with fraud in the transaction. That sec- 
tions 35 and 39 are in pari materia, and to be 
construed together, so far as necessary to ob- 
viate any conflict in the provisions, is not 
questioned; but no conflict is discovered. 

We now look to the fourth objection; and 
this raises two questions, viz.: Whether by 
the petition it appears that Nickodemus is a 
merchant, and whether the indorsed note is 
the commercial paper of the respondent. 
Clause 9, § 39, reads as follows: Any per- 
son' "who, being a banker, merchant, or 
trader, has fraudulently stopped or suspend- 
ed, and has not secured payment -of his com- 
mercial paper within a period of fourteen 
days, shall be deemed to have committed an 
act of bankruptcy." The allegation of the 
petition is that Nickodemus, "being a mer- 
chant, has fraudulently stopped payment of 
his commercial paper," etc. The paper is the 
note made by Steinberg and payable to 
Nickodemus, and by him indorsed. We re- 
gard the allegation substantially to be, that 
Nickodemus is a merchant, and that the in- 
dorsed note is his commercial paper, etc. 
The petition is in accordance with form 54, 
and is regarded as sufficient. 

Respondent's counsel claims that the note 
is not commercial paper, because given for 
a loan of money. The note may or may not 
have been given for a loan of money— noth- 
ing is stated in the petition from which to 
determine, except what can be inferred from 
the copy of the note. Steinberg is the maker, 
the date is January 21, 1869. Respondent 
is payee and indorser, and it is payable at 
thirty days at the banking office of petitioner. 
This paper may have been given by the 
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maker to Nickodemus for the pTu:chase of 
goods, and hare been discounted at respond- 
ent's request by petitioner. We therefore 
think the allegation sufficient in both re- 
spef^ts. Under a denial of the allegations 
of tho petition, an issue is made, and the 
proofs will unfold the nature of the transac- 
tion, from "which it can be determined wheth- 
er Nickodemus is a merchant and whether 
the indorsed' note is his commercial paper. 

The argument of learned counsel involved 
the question, what is commercial paper with- 
in the purview of clause 9, section 39? The 
Case of Lowenstein [supra] was referred to 
as authority that a note given for a loan of 
money is not commercial paper. The facts 
in that case are not sufficiently stated to 
unfold the nature of the transaction. The 
count says: "The Frauenthal notes were 
not commercial paper; they were not given 
in the course of, or in connection with the 
business of the debtors as merchants, but 
were given for loans of money." We do not 
regard this case as deciding more than that, 
in order to be commercial paper of the debt- 
or, it must be paper given in the course of, 
or in connection with his business as a mer- 
chant, and we fully concur with that view. 

Commerce proceeds from trade, and is the 
exchange of one kind of property for anoth- 
er, whether it be by barter, or by prirchase 
and sale. Strictly speaking, merchants and 
traders are engaged in commercial pursuits, 
bankers are not; and yet, within the purview 
of clause 9, the latter are regarded as sub- 
ject to an act of bankruptcy by non-payment 
of their commercial paper. We cannot, 
therefore, say that only that is commercial 
paper, within the meaning of the bankrupt 
act, which grows out of and- is part of a 
strictly commercial transaction. So to hold 
would involve some difficulty in determining 
that any paper, to which a banker is a party, 
is his commercial paper— he not being en- 
gaged in strictly commercial pursuits— though 
he may be dealing in commercial paper. 
Hence, we are of opinion that the term com- 
mercial paper is used in the bankrupt act 
to denote bills of exchange, promissory notes, 
and negotiable bank cheeks; paper governed 
by those rules which have their origin, and 
are established upon the custom of merchants 
in their commercial transactions, known as 
the law merchant. Such paper is usually 
denominated commercial paper, and we must 
presume congress used the term in its com- 
mon acceptation, rather than in a more re- 
stricted sense. Under this view, we cail tm- 
derstand how the term "his commercial pa- 
per" was applied to bankers as well as to 
merchants and traders. 

It may be important to notice that, by the 
laws of Michigan, notes of the character of 
that set out in the petition are declared to 
be within the rules governing inland bills of 
exchange, according to the custom of mer- 
chants. 

Having arrived at a solution of the ques- 



tion—what Is commercial paper within the 
meaning of the bankrupt act?— there is still 
another question, viz.: When is it "his com- 
mercial paper?" We have already said, the 
allegation in this case, that it is his, the re- 
spondent's, commercial paper, is sufficient in 
the petition, and when denied by answer 
raises an issue to be tried. But inasmuch as 
the question last suggested is intimately con- 
nected, under clause 9, with the discussion 
of what is commercial paper, it may be ad- 
visable to indicate the views of the court as 
to tliat question. To be the debtor's com- 
mercial paper within clause 9, the debt which 
the paper represents must have been in- 
curred by the debtor in his character of 
banker, merchant, or trader. Tliis being so, 
it matters not whether the note, biU, or check 
was given for a loan of money, for goods 
purchased or otherwise; nor whether the 
debtor is liable thereon as debtor, acceptor, 
or Indorser— whether as principal debtor or 
otherwise. It must be commercial paper, 
and the debtor must be a party thereto, with 
a fixed liability; and it must be a debt in- 
curred in his character of banker, merchant, 
or trader. Hence, liability by such person, 
as a mere accommodation indorser or ac- 
ceptor, would not be "his commei*cial paper," 
within the provision of clause 9, because not 
a debt incurred in his character of banker, 
merchant, or trader. 

The objections are all overruled. The 
cause will go upon the issue docket under 
the general denials of the answer ffied, when 
the facts can be fully disclosed. 

That an indorser may be proceeded against 
in involuntary bankruptcy, see In re Clemens 
[Case No. 2,S78]. Under the amendment of 
1870, it is held to be unnecessary to aver that 
the bankrupt was a merchant, etc., where the 
act of bankruptcy is a suspension and non-re- 
sumption of commercial paper for fourteen 
days. In re Hercules Ins. Co. [Id. 6,402J. 



Case 'No. 10,254a. 

NICKS et al. v. MATHEES. 

[Hempst. 80.] i 

Superior Court, Territory of Arkansas. Oct., 
1829. 

Appeal and Ebkor— Affikmasob bt Divihed 
Court. 

In a case of forcible entry and detainer, judg- 
ment affirmed on an equal division in the ap- 
pellate court 

[This was a suit by John Nicks and John 
Rogers against Jeremiah Mathers.] \ 

Appeal from the Crawford circuit court. 

Before JOHNSON, BSKRIDGE, BATES, 
and THIMBLE, JJ. 

TRIMBLE, Judge. The appellants brought 
a suit for forcible entry and detainer before 
two^ justices of the peace. On the inquisi- 
tion, the jury found for the defendant, and 



1 [Reported by Samuel H. Hempstead.] 
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tlie plaintiffs sued out a writ of certiorari; 
and at the November term of tlie Crawford 
circuit court, in 1827, tlie proceedings were 
set aside for irregularity, and a trial de novo 
awarded on the merits. At the May term of 
the circuit court, in 1828, the defendant 
moved the court to dismiss the suit, because 
the court had no jurisdiction to try it. This 
motion was sustained, and to this decision 
the plaintiffs excepted, and filed their bill 
of exceptions. The question now before this 
court is, ought the suit to have been dis- 
missed? The court at the May term had no 
power to set aside the order for a trial de 
novo, made at a previous term; for admit- 
ting such order to have been erroneous, yet it 
required the power of an appellate court to 
correct it, after the term had passed. But 
the case, having been brought before TJ)e 
circuit court, and the inquisition set aside, 
ought to have been tried on its merits, and 
finally disposed of there. It is therefore my 
opinion, that the cause ought to be remanded 
to that court to be tried on its merits. 

ESKRIDGE, Judge. This is an appeal 
from the Crawford circuit court. The ap- 
pellants brought a writ of forcible entry and 
detainer before two justices of the peace, 
and the finding of the jury upon the inquis- 
ition being for the defendant the plaintiffs 
sued out from the Crawford circuit court at 
the November term. 1827, their writ of cer- 
tiorari, according to the statute. The pro- 
ceedings before the justices were set aside 
for irregularity, and a trial de novo ordered. 
At the May term, 1828, the defendant moved 
to set aside the certiorari, on the ground 
that the court had not jurisdiction; which 
motion was sustained, and it is from this de- 
cision that the plaintiffs have appealed. The 
only question to be determined is, whether 
the circuit court, having set aside the pro- 
ceedings in a case of forcible entry and de- 
tainer, brought there by certiorari, could 
rightfully order a trial de novo. My opinion 
is, that it could not The power of the circuit 
court ceases the moment it has set aside the 
proceedings for irregularity. The statute 
giving the remedy of a writ of forcible entiy 
and detainer is in derogation of the common 
law, is special and peculiar in its nature, and 
must, according to well-known rules, be 
strictly pursued in all its provisions. The 
sixth section of the act regulating the pro- 
ceedings in writs of forcible entry and de- 
tainer (Geyer, Dig. 204) does not give the 
circuit court the power to try the case de 
novo. It only empowers that court to set 
aside the proceedings for irregularity, and 
nothing more. To authorize the circuit court 
to try the case de novo, that power must 
be expressly delegated by the statute, and 
is not to be assumed by implication or con- 
struction. The fact that the circuit court 
set aside the proceedings for irregularity 
and ordered a trial on the merits at one term, 
and at a subsequent one dismissed the case, 
18FED.CAS. — 15 



cannot be considered as irregular, because 
the court is always open to dismiss for want 
of jurisdiction. This court being equally 
divided, however, in opinion, the judgment 
of the circuit court stands affirmed* 



Case No. 10,S55. 

The NICOLAI FIRST, 

[Blatchf. Pr, Cas. 354.] i 

District Court, S. D. New York, 

Prize — Blockade— Coxdemnatioh. 

Vessel and cargo eondenmed for an attempt 

to violate the blockade, the cargo being also 

mostly contraband of war, and on transportation 

to a port of the enemy. 

In admiralty. 

BETTS, District Judge. The above vessel 
and cargo were sent into this port as prize 
of war, by the gunboat Victoria, for adjudi- 
cation. A libel was filed against them, in 
the name of the United States, March 30, 
1863. Process of attachment thereon was re- 
turned into court April 21st thereafter, by the 
marshal, as duly served, and, no one appear- 
ing therein, or making claim or answer to 
the monition, proclamation was made, on mo- 
tion of the United States attorney, conform- 
ably to the course of the procedvu;e of the 
court and the default of all persons having 
an interest in the prize was thereupon or- 
dered by the court. 

The only papers found in the vessel, on her 
capture, were a certificate of British registry 
of the steamer, dated at Dublin, April 23, 
io60, to James Sterling, merchant of the same 
place on which is indorsed, at the custom- 
house of Nassau, N. P., by the register, a 
statement that on the 12th of March, 1863, 
John Dennis had been appointed master of 
the ship; also a copy of a manifest of her 
cargo, but without date or signature, or note 
of the port of its departure or destination, or 
specific designation of most of the packages. 
On the arrival of the vessel in this port it 
being proved, by the deposition of her mas- 
ter, that her lading consisted mostiy of pow- 
der and ammunition, the caurt ordered the 
prize commissioners to have the same dis- 
charged from the vessel, and safely stored 
on shore. The master, the first mate and the 
boatswain were examined in preparatorio, 
upon the standing interrogatories. The testi- 
mony shows, that the vessel was laden at 
Liverpool, and despatched thence, in Novem- 
ber last, with a- cargo consisting chiefly of 
powder and ammunition, destined to Nassau, 
N. P. and the Confederate States, and back 
to Nassau. Her lading was mostiy contra- 
band of war. She was bound to Charleston or 
any Confederate port where she could get in. 
The master says that the clearance which the 
vessel took from England was destroyed by 
him at Nassau. . No bills of lading were 
signed by the master, and none were found 

1 [Reported by Samuel Blatchford, Esq.] 
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on board of the prize. The vessel was cap- 
tured March 21, 1863, off Little River, North 
Carolina, about a mile from the shore, trying 
to run the blockade. The master destroyed 
the clearance of the vessel. He had full 
knowledge of the blockade, and he was steer- 
ing, when captured, towards Wilmington, 
North Carolina. The steamer had previously 
made two or three attempts to enter the port 
of Charleston, but was prevented from doing 
so by the blockading squadron. 

The testimony of the witnesses is surpris- 
ingly ingenuous and distinct, and no room 
for doubt remains that the voyage com- 
menced, and was prosecuted up to the cap- 
ture of the vessel, with a fixed design and 
effort to violate the blockade of the coast, and 
also to transport large quantities of ammuni- 
tion and military supplies to the use of the 
Confederate forces. It is accordingly or- 
dered that a decree be entered for the con- 
demnation and forfeiture of the vessel and 
cargo. 



Case liTo. 10,S56. 

In re NICOLAS. 

[8 Blatchf. 102; 13 Int. Rev. Ree. 18.1 ^ 

Circuit Court, S. D. New York. Dee. 29, 1870. 

CiEcuiT Courts — Southerx District of New 

YOBK — HOLDEM BT DiSTKICT JUDGE FOR 
EaSTEKN DiSTKICT. 

Notwithstanding the provision of the act of 
April 10th, 1869 (16 Stat. 44), that *'the circuit 
courts, in each circuit, shall be held by the jus- 
tice of the supreme court allotted to the circuit, 
or by the circuit judge of the circuit, or by the 
district judge of the district, sitting alone, or by 
the justice of the supreme court and circuit 
judge, sitting together, in which case the jus- 
tice of the supreme court shall preside, or, in the 
absence of either of them, by the other, (who 
shall preside,) and tie district judce," the district 
judge of the Eastern district of New York, hav- 
ing been designated, under the act of July 29th, 
1850 (9 Stat. 442), and the act of April 2d, 
1852 (10 Stat. 5), to hold the circuit court for the 
Southern district of New York, and having been 
required, under the act of February 25th, 1865 
(13 Stat. 438), to perform the duties of a judge 
in said Southern district, has authority to hold 
the circuit court for said Southern district. 

[In the matter of Alexis Nicolas.] 

Joel B. EIrhardt for petitioner. 
Ambrose H. Purdy, Asst. Dist Atty., for 
the United States, 

WOODRUFF, Circuit Judge. The petition- 
er, having been tried and convicted of an 
offence against the laws of the United 
States, and remanded for sentence, and be- 
ing now held in jail under such remand, ap- 
plies for a writ of habeas corpus, upon the 
allegation of illegality in such order remand- 
ing him, in this, that the circuit court at 
which he was tried, in this present term, 
was held by the Honorable Charles L. Bene- 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here renrinted by permission. 
13 Int. Rev. Rec. 78, contains only a partial re- 
port.] 



diet, the judge of the district court of the 
United States for the Eastern district of 
New York. 

By section 1 of the act of July 29th, 1850 
(9 Stat. 442), in case of the sickness or other 
disability of any district judge, the circuit 
judge was authorized, if, in his judgment, 
the public interests required, to designate 
and appoint the district judge of any other 
district within the circjiit, to hold the dis- 
trict court or circuit court, in case of the 
sickness or absence of the circuit judge, and 
discharge all the duties of the district judge, 
while such sickness or disability should con- 
tinue. By the act of April 2d, 1852 (10 Stat. 
5), the authority conferred by the aforesaid 
act was extended to any case and occasion 
where it should be made to appear to the 
circuit judge that the public interests, from 
the accumulation or urgency of judicial 
business in any district, required it to be 
done; and, in such ease, it was made law- 
ful for each of the said district judges sep- 
arately to hold a district or circuit court at 
the same time, and discharge all the ju- 
dicial duties of a district judge therein. 

By the act of February 25th, 1865 (13 Stat. 
43S), the Eastern district of New York was 
created; and, by the third section, it was 
provided, that, in case of the inability, on 
account of sickness, of the district judge for 
the Southern district to hold any court there- 
in, it should be the duty of the judge of the 
Eastern district to hold such court, and do 
and perform all the acts and duties of the 
judge of the Southern district; and, that, 
whenever, from pressure of. public business, 
or other cause, it should be deemed desira- 
ble by the judge of the Southern district 
that the judge of the Eastern district per- 
form the duties of a judge in the Southern 
district, an order to that effect might be en- 
tered, and thereupon the judge of the East- 
ern district should be empowered to do and 
perform, within the Southern district, and 
in the district court thereof, all the acts and 
duties of the district judge thereof. 

Another act may also be referred to, that 
the state of the law on this general subject 
may be exhibited. By the act of August 
6th, 18G1 (12 Stat. 318), it was provided, 
that, in case of a vacancy in the office of dis- 
trict judge of any district, in a state in 
which there are two judicial districts, it 
shall be lawful for the district judge of the 
other district in said state to hold the dis- 
trict court or circuit court, in case of sick- 
ness or absence of the circuit judge, and 
discharge all the judicial duties of the dis- 
trict judge, so long as such vacancy shall 
continue. 

All of these acts were passed with intent 
to provide for exigencies liable frequently 
to occur, and in which the disposal of the 
business in the circuit as well as the district 
court is hindered or prevented, or, by rea- 
son of the accumulation thereof, requires 
extraordinary judicial force. 



[18 Fed. Cas. page 227] 



(Case No. 10,257j NICOLAY 



In pursuance of the two acts first named, 
Mr. Justice Nelson designated tlie Honor- 
able Charles L. Benedict to hold the circuit 
court for the Southern district of New Tork, 
in as full and ample a manner as is au- 
thorized by the said acts; and an order of 
the^ district court for the Southern district 
was made, -in pursuance of the act of Feb- 
ruary 25th, 1805, requiring the said Charles 
L. Benedict, judge of the Eastern district, 
to perform the duties of judge in the South- 
ern district. Under and by virtue of these 
acts, and the designations aforesaid, the dis- 
trict judge, though appointed for the East- 
ern district, becomes, pro hac vice, judge of 
the Southern district; and, under this au- 
thority, judge Benedict has performed the 
duties of district judge in the district and 
circuit courts for the Southern district, from 
time to time, when his duties in the Eastern 
district would permit. During the early 
part of the present October term of the cir- 
cuit court, Mr. Justice Nelson was ill and 
absent For a portion of the time, the cir- 
cuit judge was ill, and, during the first two 
weeks, was not in attendance. During those 
two weeks, the petitioner was tried. Judge 
Benedict holding the circuit court. 

The single suggestion in support of the 
present application, is, that the act of con- 
gress (Act April 10, 1869; 16 Stat. 44), pro- 
viding for the appointment of circuit judges, 
and prescribing their powers and duties, has 
repealed or abrogated the former laws on 
the subject, so far as to take away the pow- 
er of the judge of the Eastern district to 
hold the circuit court in the Southern dis- 
trict of New York. The provision cited 
from the act of 1869 is, that "the circuit 
courts in each circuit shall be held by the 
justice of the supreme court allotted to the 
circuit, or by the circuit judge of the cir- 
cuit, or by the district judge of the district, 
sitting alone, or by the justice of the su- 
preme court and circuit judge, sitting to- 
gether, in which case the justice of the su- 
preme court shall preside, or, in the absence 
of either of them, by the other, (who shall 
preside,) and the district judge." 

If the suggestion urged be true, then that 
act has, more clearly, had a sweeping effect 
through all the other districts throughout 
the United States, where the provisions of 
the act creating the Eastern district have no 
operation; and, in none of the exigencies 
contemplated by the statutes referred to, 
can a district judge hold a circuit court 
without the district for which he was ap- 
pointed, notwithstanding vacancies, or sick- 
ness, or absence, of either or all of the 
judges of the circuit. 

I do not think such was the intention of 
the law, nor its effect. Its just construc- 
tion, in view of the previous legislation, and 
of the object of the enactment of the" new 
statute, does not require such a result. The 
purpose was, to provide for the appointment 
of .ircuit judges, and to define their powers 



and jurisdiction, not to repeal the special 
legislation which had provided for exigen- 
cies, and had secured the continuous, regular 
administration of justice. In respect to such 
exigencies, "the act of 1869 is wholly silent. 
True, the new appointments would render 
those exigencies less frequent; but they 
would be liable to occur, and the public in- 
terests would demand the continued remedy 
as truly as before. These special acts were 
to prevent great evils, and are not to be 
deemed repealed, unless the new statute 
very clearly requires such a construction. 
I think it does not, for two reasons: (1.) 
The section which provides that the circuit 
court shall be held by the justice of the su- 
preme court allotted to the circuit, or by the 
circuit judge of the circuit, or by the dis- 
trict judge of the district, &c., was intended 
to introduce the new circuit judge into his 
proper relation and position in the circuit, 
and to define the relation of the other judges 
to him, in connection with their joint and 
several relation to the circuit courts of the 
several districts; and the import of the 
word "shall," in that view, Is not other or 
more imperative than "may" woiild be, had 
that word been used; (2.) The district judge 
of the district, there named, indicates the 
officer who is clothed with the authority, 
and may exercise the jurisdiction and pow- 
ers, and is charged with the duties, of dis- 
trict judge in the district, whether derived 
from his original appointment, or from spe- 
cial acts of congress then existing, and the 
proper order or designation which devolves 
on him that jurisdiction and power, and 
those duties. For all the purposes ..contem- 
plated in the act of 1869, Judge Benedict is 
the district judge of the Southern district, 
within its intent, and meaning, though his 
appointment was made, in name, for the 
Eastern district 

Looking at the evils guarded against by 
the previous legislation, the nature of the 
exigencies provided for, the necessity of 
such provision, now as heretofore, the pur- 
pose of the act of 1869, and the consequences 
of the construction suggested, I conclude, 
that the power and jurisdiction of Judge 
Benedict to hold the circuit court, and try 
and remand the prisoner, as he did, are not 
impaired by -the act of 1869. 

The application must be denied. 



Case No. 10,S57. 

NICOLAY V. ST. CLAIB COUNTY. 

[3 Dill. 163.]! 

Circuit Court, W. D. Missouri. 1874. 

Municipal Aid to Rah-tvays— Speoiai. Charters 

— Constitutional Provision — Decisions op 

State Sttpkejie Court — Branch Railroads. 

1. Where legislative power is given to a coun- 
ty court to subscribe on behalf of the county to 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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the stock of a railroad company, without re- 
striction or precedent conditions, and to issne 
negotiable bonds in payment therefor, and the 
proper county couit issues the bonds, reciting 
therein that they are issued under an order of 
said court made pursuant to legislative act con- 
ferring the power, a bona fide holder for value 
is not affected with constructive notice of facts 
recited in the order contrary to the recitals in 
the bonds. 
[Cited in Harshman v. Bates County, Case No. 
6,148.] 

2. Legislation of Missouri as to power to 
municipalities to subscribe to the stock of rail- 
ways, the constitutional provision of 1865, and 
the decisions of the supreme co\u:t of the state 
on the subject, reviewed, and those decisions fol- 
lowed and applied. 

This is an action [by Albert H. Nieolay] 
upon coupons originally annexed to bonds 
issued by the counly of St Clair. The cou- 
^pons are in the usual form. The following is 
a copy of one of the bonds, dated July 1st, 
1870, from which the coupons in suit have 
been detached: 

"United States of America. State of Mis- 
soiu-i. County of St. Clair. County Bond. In- 
terest ten per cent per annum, payable on the 
first days of January and July. 

"Know all men by these presents, that the 
county of St Clair, in the state of Slissouri, 
acknowledges itself indebted and firmly bound 
to the Tebo and Neosho Railroad Company, 
to the use and in the name of the Clinton and 
Memphis branch of the Tebo and Neosho 
Railroad, in the sum of one thousand dollars, 
which sum the said county hereby promises 
to pay to the Tebo and Neosho Railroad Com- 
pany or bearer, to aid in building said branch 
railroad, at the Bank of Commerce, in the 
city of New York, on the first day of Jidy, 
A. D. 1882, together with interest thereon 
from the first day of July, 1870, at the rate 
of ten per cent per annum, which interest 
shall be payable semi-annually, on the first 
days of January and July of each year, on 
the presentation and delivery at said bank of 
tie coupons hereto severally subjoined. 

"This bond is issued under and in pursu- 
ance of an order of the county court of the 
county of St Clair, in the state of Missouri, 
and in pursuance of and by authority of an 
act of the general assembly of the state of 
Missouri, entitled *an act to incorporate the 
Tebo and Neosho Railroad Company,' ap- 
proved January 16th, 1860; and of an act of 
the general assembly of the state of Missouri, 
entitled 'an act to aid in the building of 
branch railroads in the state of Missouri,' ap- 
proved March 21st, A. D. 1868. 

"In testimony whereof, the said county of 
St Clair has executed this bond by the presid- 
ing justice of the county court of St Clair 
county, under the order of said court, signing 
his name hereto, and by the clerk of said 
court, under the order thereof, attesting the 
same and affixing the seal of said court" 
(The bond is duly signed and sealed.) 
The petition states the legal effect of the 
bond and its recitals, and no question is made 



as to its sufficiency. Copies of the bonds are 
filed with the petition. ■ 

An answer is filed in denial; and also set- 
ting up as an affirmative defense facts intend- 
ed to show that the county had no power to 
make the subscription or to issue the bonds. 
One reason for the alleged want of authority 
to issue the bonds is that they were issued 
without any vote of the people, as required 
by the constitution of the state (article 11, §■ 
14); that the county court of St Clair county, 
on January 21, 1870, without any vote of the 
people of the county, passed and entered of 
record an order "to subscribe for and talce 
two thousand fire hundred shares of the cap- 
ital stock of the Clinton and Memphis branch 
of the Tebo and Neosho Railroad Company, 
each of the denomination of $100, and amount- 
ing in the aggregate to $250,000, under and by 
virtue of the authority in the charter of the 
Tebo and Neosho Railroad Company, ap- 
proved January 16; 1860, and under an act 
of the general assembly of the state of Mis- 
souri, entitled 'an act to aid in the building 
of branch railroads in the state of Missouri,' 
approved March 21, 1868, and in accordance- 
with the orders of the board of dh:ectors of 
the said Tebo and Neosho Railroad Company 
establishing the said branch railroad, and au- 
thorizing subscriptions to the capital stock 
thereof, adopted on the 6th day of June, 1870, 
said stock thus subscribed to be paid for by 
the. issue of the bonds of the county, to be- 
delivered in installments, as the work of grad- 
uation and masonry shall be let to responsi- 
ble persons." The answer contains also an- 
order of the county court November 1, 1870^ 
reciting that the work of graduation and ma- 
sonry has been let by the Clinton and Mem- 
phis branch of the Tebo and Neosho Railroad 
Company, and ordering bonds for the $250,000- 
"to be at once signed, sealed, and delivered 
to said branch raUroad company, or to its- 
financial agents appointed to receive and ne- 
gotiate the same." 

The answer sets up and insists that the 
subsa-iption was in fact made, and the bond& 
delivered to the Clinton and Memphis branch 
of the Tebo and Neosho Railroad Company, 
and not to the Tebo and Neosho Raihroad 
Company; and alleges that such a subscrip- 
tion is unauthorized, and bonds issued therefor 
void. 

The answer also sets up that after the order 
of the county court making the subscriptioa 
as aforesaid, and prior to the issue of the 
bonds, pursuant to the statutes of Missom-i, 
the Tebo and Neosho Railroad Company, with 
the assent of its stockholders, sold and con- 
veyed all its rights, franchises, and property 
to the Missouri, Kansas, and Texas Railway 
Company (a Kansas corporation), and thei-e- 
upon ceased to exist, and the county court 
ceased to have any authority to issue the 
bonds to the former company or to the branch. 
The answer concludes by alleging that of 
all the facts therein stated the plaintiff had 
full notice. 
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To the new matter in the answer the plain- 
tiff demurs, and it was on this demnrrer that 
the case was submitted. 

Grant & Smith and Dryden & Dryden, for 
plaintiff. 

Phillips & Vest and Nesbitt & Ferguson, for 
defendant 

DUfLON, Circuit Judge. The bonds here in 
controversy were issued by the county court of 
St Clair county, and recite an indebtedness 
on the part of the county "to the Tebo and 
Neosho Railroad Company, to the use and in 
the name of the Clinton and Memphis Branch 
of the Tebo and Neosho Railroad Company, 
in the sum of," etc., "which sum the said 
county hereby promises to pay to the Tebo 
and Neosho Railroad Company, or bearer, 
to aid in building said branch railroad." 

The bonds also contain this recital: "This 
bond is issued under and in pursuance of an 
order of the county court of the county of St. 
Clair, in pursuance of and by authorily of an 
act of the general assembly of the state of 
Missouri, entitled 'An act to incorporate the 
Tebo and Neosho Railroad Company,' ap- 
proved January 16, 1860, and of an act en- 
titled 'an act to aid in the building of branch 
railroads in the state of Missouri,' approved 
March 21, 1868." 

The charter of the Tebo and Neosho Rail- 
road Company thus referred to in the bonds, 
approved January 16, 1860 (Laws 1859-60, p. 
402, § 6), prescribes the termini and general 
course of the main line of the road which it 
authorized this company to build, and gives to 
the company e35)ress authority to "extend 
branch railroads into and through any coun- 
ties the directors may deem advisable," with- 
out any limitation whatever. 

This charter (section 8) adopts and re- 
enacts inter alia, section 14 of the charter 
of "the Osage and Southern Kansas Rail- 
road Company," approved November 21, 
1857 (Laws 1857, p. 59), and declares that 
section, with others "to be applicable to the 
company hereby Incorporated, and all the 
powers therein contained are extended to 
the Tebo and Neosho Railroad Company." 

The 14th section of the charter of the 
Osage and Southern Kansas Railroad Com- 
pany, thus adopted, reads as follows: "Sec. 
14. It shall be lawful for the county court 
of any county in which any part of the 
route of said railroad or branches may be, 
or any county adjacent thereto, to subscribe 
to the stock of the company, and, for the 
stock subscribed in behalf of the county, 
may issue the bonds of the county to raise 
the funds to pay the same, and to take 
proper steps to protect the interest and 
credit of the county court." 

In 1865 the present constitution of the 
state of Missouri was adopted, containing 
the following: "The general assembly shall 
not authorize any county, city, or town to 
become a stockholder in, or loan its credit 
to, any company, association, or corpora- 
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tion, unless two-thirds of the qualified vot- 
ers of such county, city, or town, at a regu- 
lar or special election to be held therein, 
shall assent thereto." Article 9, § 14. 

At the time the constitution was framed 
there was a large number of charters in 
force specially incorporating railroad com- 
panies, and authorizing, as in the case of 
the Tebo and Neosho Company, the county 
courts of counties along their lines, or 
branches, or adjacent thereto, to subscribe 
for the stock of railroad companies, without 
any limitation as to amount, and without 
requiring a previous election or the assent 
of the tax-payers or people of the county. 
That such extraordinary powers, conferred, 
without limit or check, upon the small num- 
ber of persons who compose the county 
court, would open the door to abuses, to 
frauds upon the officers and frauds by them, 
and to extravagant and unwise indebted- 
ness, ought to have been foreseen by the leg- 
islature, although in 1860, and prior to that 
time, the evils which come from unlimited 
grants of power of this kind were not so 
well known as at present. 

After the adoption of the constitution of 
18G5, the question as to the effect of the 
14th section of the 11th article thereof, 
above quoted, upon these special charters, 
came before the supreme court of the state 
for its judgment. That court held that pow- 
ers conferred in these special charters upon 
the county courts to subscribe without a 
vote of the people, were not repealed or 
touched by the prohibition of the constitu- 
tion, its view being that the constitution did 
not affect existing charters, but only limit- 
ed the power of the legislature in the future. 
This point was first decided in the Macon 
County Case,— State v. Macon Co. Ct. (1867) 
41 Mo. 453,— and this is the settled law of 
the state. Chillicothe & B. R. Co. v. City of 
Brunswick (1869) 44 Mo. 553; Kansas City, 
St J. & C. B. R. Co. V. Alderman (1871) 47 
Mo. 349; State v. SulUvan Co. Ct, 51 Mo. 
522; Smith v. Clark Co. (decided by the su- 
preme court of Missouri, Nov. 3, 1873) 54 
Mo. 58. 

In this last case the legislation and judi- 
cial decisions of the state on the subject of 
municipal aid to railways is reviewed by 
the able judge who delivered the opinion of 
the court, in which, speaking of this subject, 
he says: "So that the provisions of the Re- 
vised Code of 1855, and the amendatory acts 
of 1860 and 1861, and the constitutional pro- 
hibition, and the legislative adoption of that 
prohibition immediately after its passage, 
have been held by repeated adjudications, 
and without any conflicting opinions of the 
court or any individual judge thereof, so far 
as the reports show, not to effect the repeal 
of the privilege contained in special char- 
ters." 

Not only so, but the case of State v. Sul- 
livan Co. Ct, above cited, also decides tha^ 
under such a charter as the Tebo and Ne- 
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osho Railroad Company, the county court of 
a county along a branch railroad may sub- 
scribe for the stock of the company and is- 
sue bonds therefor. The subscription in 
this case, -which was sustained by the su- 
preme court of the state, Tvas one by the 
county of Sullivan "to the St. Joseph and 
Iowa Eailroad Company, in the name and 
for the use of the central branch of the St. 
Joseph and Iowa Eailroad Company"— the 
same precisely as the one recited in the 
bonds in question issued by the county of 
St. Clair. 

The decisions of the supreme court of the 
state, therefore, settle the point that, under 
the charter of the Tebo and Neosho Rail- 
road Company, the county court of St. Clair 
county had the power to make, without any 
vote of the people of the county, precisely 
the kind of a subscription which the bonds 
in suit recite they did make, and to issue 
the bonds of the county therefor. The 
county court having the power to subscribe 
and to issue the bonds, and a valid subscrip- 
tion being recited in the bonds, the plain- 
tiff can recover thereon if he purchased 
them bona fide for value, and without ac- 
tual notice of any irregularities in the exer- 
cise of the power by the county court. Tlio 
securities are authorized and made to be 
sold in distant places, and the supreme 
court of the United States has repeatedly 
decided that a purchaser of such bonds, 
while he is bound to ascertain whether the 
legislature has conferred the power to issue 
them, is not bound to ascertain whether 
the local officers intrusted with the execu- 
tion or carrying out of the authority have 
properly pursued the directions or require- 
ments of the law authorizing their issue. 
The cases in the supreme court are collected 
and stated in Dill. Mun. Corp. § 415 et seq. 
See, also, Kenicott v. Wayne Co., 16 Wall. 
[S3 U. S.] 452, and Huidekoper v. Buchanan 
Co. [Case No. 6,847], decided here at this 
term. 

A bona fide purchaser of one of these 
bonds is not bound to look into the records 
of the county court which made the sub- 
scription, and is not chargeable with con- 
structive notice of their contents; and hence 
the fact that the order shows that the sub- 
scription by the county court of St. Clair 
county was not to the capital stock of the 
TebD and Neosho Railroad Company, but to 
the stock of the "Clinton and Memphis 
Branch of the Tebo and Neosho Railroad 
Company," is no defense, provided the plain- 
tiff is a holder of the bonds for value, with- 
out actual notice of this fact. 

These views dispose of the only defense 
which counsel have urged in their briefs, 
unless actual notice to the plaintiff of the 
facts set forth in the orders of the county 
court is intended by the pleader. 

If he intends to rely upon constructive no- 
tice only, the plea should be modified ac- 
cordingly; and in that event the demurrer 



to the answer will be sustained. If he 
m«ans actual notice, then the demurrer 
should be overruled; or at least we should 
consider further, whether, under the char- 
ter, or under the act of March 21, 1868 (re- 
lating to branch railroads), recited in the 
bond, or both, there was any power to sub- 
scribe by the county to the stock, not of the 
company, including the branches, but to the 
stock of the branch alone. 

The answer was amended so as to allege ac- 
tual notice, and afterwards, upon a trial, the 
plaintiff had judgment, and the defendant sued 
out a writ of error. 

As to bonds issued under the branch railroad 
act of March 21^ 1868, see Washburn v. Cass 
County [Case No. 17,213]. 
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NICOLL V. UNITED STATES. 

[1 U. S. Law Int. 24.] 

Circuit Court, E. D. Pennsylvania. Nov. 22, 
1829. 

CosTHACTs— Execution — Prima Facie Evidence 
OF Consideration. 

[In an action of trespass against the United 
States to recover damages for seizing and de- 
taining certain ships and cargoes, — the marshal 
having levied upon them as the property of 
a third person, indebted to the government in a 
large amount for duties,— plaintiff claimed the 
ships and cargoes under certain documentary 
titles derived from the debtor prior to his fail- 
ure. Seld,- that the execution of the instruments 
conveying title to plaintiff was prima facie evi- 
dence of consideration.] 

[At law. Action by F. H. NicoU against the 
United States for damages for the illegal 
seizure and detention of certain ships and 
their cargoes.] 

The action was an action of trespass, 
brought by plaintiff to recover damages of 
defendant for seizing and detaining certain 
ships, and large quantities of valuable goods, 
altogether valued between two and three 
hundred thousand dollars, alleged to be the 
property of the plaintiff, P. H. Nicoll; the 
defendant, as marshal of this district, having 
levied upon them as the property of Edward 
Thomson, who owed the United States near- 
ly a million of dollars for duties. The de- 
fendant's justification introduced the United 
States as the real defendants; and they took 
defence accordingly as priority creditors of 
Edward Thomson. 

The cargoes in question arrived in the 
United States in the year 1826, in the ships 
Addison, Woodrup Sims, Scattergood, and 
Benjamin Rush, shortly after Thomson's 
failure, and were instantly seized by the 
United States, as his property, by virtue of 
their right of priority, under the act of con- 
gress, in pursuance of writs issued out of 
this court the 13th of March, 1826, real debt 
?500,000. The plaintiff immediately put in 
his claim to the ships and cargoes, under 
certain documentary titles derived from 
Thomson prior to his failure. The United 
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States, not satisfiea witTi the evidence, con- 
tinued to detain the property. An agreement 
was finally entered into to sell the' contested 
property, suffer the proceeds to' lie in plain- 
tiff's hands, on giving seciarity for their in- 
vestment, and try the right of property by 
jury trial. In pursuance of this wholesome 
agrement devised to preserve perishahle 
property, the whole matter came before the 
court in its present shape. 

The plaintiff's counsel were R. J. IngersoU, 
Mr. Binney and ,J. Sergeant, Esas. 

The United States were represented by J. 
Randall and G. J. IngersoU, Esqs. 

The documentary evidence which the plain- 
Ji'ff o'&ered to sustain his right of prop- 
erty, and the evidence of the witnesses, it 
would be an endless task to detail, as they 
were the subjects of a fortnight's examina- 
tion. 

On the 14th, the argument of counsel com- 
menced, and ended the 20th, at noon. The 
coini: then adjom-ned, until the next morning 
at ten o'clock, to charge the jury. 
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Before WASHINGTON, Circuit Justice. 
The learned judge consumed two hours on 
Saturday morning in the delivery of an ex- 
tremely lucid and powerful charge. The 
prominent points adjudicated, as well as 
touched upon, were principally these: "That 
the securities or title papers presented by the 
plaintiff were valid and legal; that the ques- 
tion of consideration did not arise, the execu- 
tion of the instrument being prima facie evi- 
dence of it, and perfectly good, unless dis- 
proved by the defendant; that, the title and 
transfer beuig good, the allegation of defend- 
ant that they were void, on the eight grounds 
urged in relation to fraud, was not law, in-- 
asmuch as no one of the grounds per se con- 
'stituted a fraud in law or fact The learned 
judge then went over the different points as 
to fraud, and proved that there was nothing 
in either of them. He animadverted with 
great severity upon the customhouse officers 
of 1825; said that they were not only neg- 
ligent and la^y, but unfaithful; that the 
frauds were caused by acts of theirs, not 
only of omission, but of commission; and 
that they actually threw the shield of lawful- 
ness over the whole transaction by furnish- 
ing Thomson with documentary proofs of 
fairness. As to the point that Floyd S. Bailey 
being an acknowledged accomplice of Thom- 
son in the tea frauds, and the plaintiff's 
agent, and the plaintiff being responsible for 
his acts, the judge said, it was so, if Bailey, 
was a general agent of plaintiff; but not an 
agent for particular purposes; which was 
the real fact the jury was to determine. Up- 
on the point that the transfer to NicoU was 
a full assignment of property, omitting only 
a trivial part, which realized to the assignees 
but $6,000; and, that being so, Nicoll was 
seized of the transferred property to the use 
of the United States, in the same manner 
as any general assignee would be, the learned 



judge decided that if the jury believed it was 
the intention of Nicoll and Thomson to ex- 
ecute an instrument to defraud the United 
States of their priority, the transfer'was void, 
as to the preference, arid Nicoll stood as 
assignee for the benefit of creditors; and 
the amount not assigned would be no altera- 
tion of the thing, if it were trivial, and mere- 
ly omitted colorably, with a view to carry 
on the deceit with greater effect. The jury 
must be fully satisfied of such an intention; 
fraud was never to be presumed until actually 
proved; and the jury would of course loot at 
the fact that Thomson still continued his 
mercantile transactions as usual, and did 
not make a general assignment until com- 
pelled." 

The judge commented upon the point 
whether a mortgage of all property would be 
an assignment under the act, but gave no de- 
cision. 'As to the question of damages, the" 
judge left it entirely to the jury; if they were 
satisfied the right of property was in the 
plaintiff, then the taking by the marshal was 
illegal, and moderate compensatory, but not 
vindictive, damages should be given; the 
verdict would be for the plaintiff, the amount 
of damages agreed upon, and not for the 
value of the property, that being already hi 
plaintiff's hands; or for defendant 



The jury allowed the Messrs. Nicoll §220,- 
000, all the property claimed, and damages 
amounting to $39,249.66. 
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NICOLL et al. v. AMERICAN INS. CO. 

[3 "Woodb. & M. 529.] i 

Circuit Court D. Rhode Island. Nov, T^rm, 
1847. 

Pbincipal and Agent— Evidence of Belation— 
FiKB INSCEANCE— Representations to Se- 
cure PoDioT— Survey— Wakrantt. 

1. When no evidence exists of the written 
appointment of an agent the jmy must gudge 
by testimony of his acts and the recognitions 
thereof, by his principal, as to the extent or ex- 
istence of his agency. 

[Cited in Aetna Ins. Co. v. Maguire, 51 in. 
351: Pierce v. Nashua Fire Ins. Co., 50_JN. 
H 302. Cited in brief in Libby v. Union 
Nat Bank, 99 111. 627.] 

2. If the agent of a fire insurance company 
has received two sets of representations, the 
last being for the present policy, the makers 
thereof are not bound, except by the last set. 

3. If either party must suffer by the fault of 
the agent it should he the principal of the 
agent 

[Cited in Aetna Live Stock, F. & T. Ins. Co. 
V. Olmstead, 21 Mich. 249.] 

4. A party is not bound by representations 
never made for this case, and never presented as 
grounds for the present insurance. 

5. If A, agent of a party in making represente- 
tions for an insurance, reads a set made by 
him elsewhere, and B, agent of the other party, 
writes them down, and A meant to sign only a 



1 [Reported by Charles L. Woodbury, Esq., 
and George Minot Esq.] 
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triie copy, and B knew this, it is very question- 
apie whether A's principals are liable for the 
difference or error. 
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6. If the jury believe a letter was afterwards 
oeiivered to B making the necessary corrections, 
It was sufficient, provided the jury believe B to 
have been then an agent of his party to the ex- 
tent of receiving such information. 

7. The representations for insurance in this 
ease are dehors the policy, and to be treated as 
representations and not as warranties. 

?■ J-^^ words "survey and description" in the 
printed policy refer to surveys made by some 
third party, and the description attached to the 
plan or map. 

^^iJ^ warrantee or guarantee is requited to the 
truth of these. 

^ 10. In fire insurance the representations of the 
insured are not to be treated as guaranties or 
warranties. 

11. If considered as guaranties, no variation 
trom them can exist in the smallest particular. 

12. For A's representations the insured is 
not answerable, unless they differ in a material 
respect from the truth, or are departed from in 
a material manner. 

[Cited in Phoenix Ins. Co. v. Benton, 87 Ind. 
loi.J 

_ 13. If representations differ materially the pol- 
icy cannot be enforced, 

14. If the warranty fails the policy never at- 
taches. 

15', The best test of a material variation is 
that it increases the risk so as to require a larger 
premium, ^ 

16. If answers of party as to the watch kept 
were ambiguous and capable of different con- 
clusions, the other party should have asked for 
explanations before taking the policy. 

17. If a material departure from the repre- 
sentations has taken place, the party cannot re- 
cover, although the fire was not caused by that 
departure. "" 

18. Exceptions, if to be relied on by a bill, 
should be so taken and notified at <the trial. 
1 19. "When taken at the trial, the court may al- 
low them to be reduced to form afterwards and 
subsequently filed nunc pro tunc. 

*i,^^l--^^^^^®^ immaterial to the court may be 
tne time when the exception is made, the suc- 
cessful party cannot be subjected to it, except on 
legal principles. ^ 

This was assumpsit on a policy of insur- 
ance against fire, dated April 15tli, 1846, for 
one year on §5,000 worth of movable ma- 
chinery in a cotton factory belonging to the 
plaintiffs. It was situated in the county of 
Orange, in the state of New York, and was 
alleged to have been burned with all its ma- 
chinery on the 10th of September, 1846, and 
proper proof and notice of it given to the re- 
spondents on the 12th of that month. The 
premium was 1% per cent The policy was 
offered in evidence, showing further, that the 
whole factory and machinery were valued at 
?34,0OO, and the plaintiffs had liberty to get 
§19,000 insured elsewhere. It was shown 
that an insurance for §5,000 at a like pre- 
mium had been effected at the Franklin Fire 
Insurance Company in Philadelphia, and at 
Boston for $12,000. 

The chief points in dispute were these. 
The insurance was effected by [Leonard D.] 
Nicoll, agent for the plaintiffs, on appUca- 



tion to Bigelow, agent of the defendants, in 
New York City. This property had been 
previously insured in part in a combinatioii 
insurance Office in New York, and after the 
great fire there in July, 1845, the insurance 
ofilees suffered so much, that the plaintiffs 
felt desirous of changing their insurance, 
and applied through another Mr. Nicoll to 
Mr, Bigelow, who acted for several offices at 
the eastward for that purpose. The exact 
day or month of the application did not ap- 
pear, but Nicoll testified it was in the au- 
tumn, while Bigelow believed it was not 
till spring. The written representations on 
which the insurance was asked were pre- 
pared by Nicoll and Bigelow together, mean- 
ing they should be a copy of those which had 
before been made to the combination office, 
Nicoll reading, and Bigelow writing down as 
he read from that paper. The representa- 
tions so prepared were forwarded by Bige- 
low, and Nicoll swore he was afterwards told 
in reply that the office was then unwilling to 
insure. That he again applied in April, 
1846, with representations in some respects 
different and like those which had been made 
to the Franklin Insurance Office in Philadel- 
phia, and of which he kept a copy, and that 
these were sent by Bigelow, and the policy 
now in suit returned thereon. Bigelow had 
no recollection of these last representations, 
nor of the first ones being returned, and 
those first ones without any date were now 
offered in evidence by the respondents as 
those on which the present policy issued. 
Various facts were offered in evidence, which 
need not be repeated, to render it probable 
which were the real representations made In 
order to obtain the insurance now in dispute. 
Much evidence was offered on both sides, 
also, to show at what hour the fire broke out, 
whether at nine o'clock or after eleven p. m., 
and whether in the dressing room where the 
stoves stood, or in the carding room, in which 
no fire was used, but the strength of it was 
In favor of the latest hour, and of the card- 
ing room as the place. The material differ- 
ence between the two representations pro- 
duced were that those offered by the re- 
spondents spoke of a watch of the lights and 
fires till nine p. m., as proper, without dis- 
tinctly saying that one was so kept, while the 
other stated a watch was kept from the mid- 
dle of September to the middle of March till 
nine p. m. The former stated, likewise, that 
no heat was used in warming the building, 
except outside in a furnace, and no stoves 
used inside, nor sizing made there, while the 
latter stated that a stove was used in the 
dressing room to make the sizing there. The 
former furthermore stated that casks filled 
with water were kept for safety in the dif- 
ferent rooms, as did the latter, while the evi- 
dence was contradictory, whether they were 
all full at the time of the "fire, though It ap- 
peared that some were, and some tanks of 
water also, and pipes for conducting water 
from a spring into each story. The plain- 
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tiffs proved, likewise, by their agent, that in 
May, 1846, Tieing uncertain whether the rep- 
resentations stated a stove was then used or 
not in the dressing room to malie sizing, ad- 
dressed a letter to Bigelow as agent for the 
defendants, notifying him that such was the 
fact, and wishing him to communicate it to 
the office if necessary. A press copy of it 
was proved and produced by another person, 
talien at the time, and he testified that the 
original was delivered to Bigelow, but the 
latter swore he had no recollection of re- 
ceiving or forwarding it to the office, and in- 
sisted he was not an agent for the respond- 
ents, or at most, was one for limited ob- 
jects, not embracing this. It further ap- 
peared that the representations now pro- 
duced by the respondents were not, in some 
of these respects, exact copies of those to 
the combination insurance company, as they 
stated the use of a stove to make size in the 
dressing room. There existed on the same 
sheet with the policy certain printed condi- 
tions, and among them one that any "sur- 
vey and description" should be regarded as 
a warranty, and another that no insurance 
would be made on factories at a distance, ex- 
cept on written representations in answer to 
certain written interrogatories applicable to 
such property. It was also proved by the 
plaintiffs that fires and lights are not gen- 
erally used much in factories between the 
middle of March and September, and that 
while used by them, a watch was kept till 
nine o'clock p. m., but not at other portions 
of the year. 

The jury returned a verdict for the plain- 
tiffs, 

Fancher & Carpenter, for plaintiffs. 
Mr. Bradley and R. W. Green, for defend- 
ants. 

In the course of the trial the following rul- 
ings and instructions were given on points of 
law deemed material: 

WOODBURY, Circuit Justice. As there is 
no evidence of the written appointment of 
Mr. Bigelow as agent of the defendants, the 
jury must decide on the fact and the ex- 
tent of his agency by what he testifies and 
did, coupled with the acts of the defendants 
recognizing him. K the Jury believe he v/as 
an agent to receive the representations to ob- 
tain insurances, and a policy is returned and 
delivered after two sets of representations 
have been delivered to him, but the last set 
for the present policy, the plaintiffs are not 
here bound except by the last set. If either 
party must suffer by his mistake, it must be 
the defendants, whose agent he is, and the 
plaintiffs are not to be bound in this case 
by representations never made for this case, 
and never presented to the defendants, or 
their agent, as the ground for the present 
Insurance. Again, if the representations 
produced by the defendants do not contain 
all which those to the combination office did, 
by the mistake of the agent of the defend- 



ants in copying, and the plaintiffs meant "to 
sign through Nicoll only a true copy, and 
Bigelow knew this, it is very questionable 
whether the plaintiffs are liable for the error 
or difference. But however that may be, 
the letter written by NicoU in May, 1846, 
correcting any difference, if one existed, as 
to the stove and sizing being before this loss, 
and being actually deliverett to Bigelow was 
a sufficient correction, if the jury believed it 
to have been done at the time, and that 
Bigelow was agent of the defendants to the 
extent of receiving such information. 

In respect to the representations which the 
jury may find ought to govern, they are in 
this case to be treated as representations 
only, and not as warranties. They are 
dehors the policy, and not referred to in it 
as warranties. 1 Phil. Ins. 2T; 5 Hill, 101, 
ISS; 1 Durn. & B. [1 Term R.] 343. The 
condition annexed making a "survey and 
description" a warranty, relates to a survey 
made by some third person employed for 
that purpose and the description attached 
to the plan or map. To the truth of these 
a warranty or guaranty is required, because 
they are not representations made by the 
insured, but third persons. Representations 
made by the insured were not needed to be 
guarantied, and extend to so many matters 
as to be improper for warranties about all 
of them, and if regarded otherwise, would 
tend to ensnare and mislead the insured. 
2 Hall, 589; .Cowp. 785; Doug. U, note. 
If considered warranties, they cannot be de- 
viated from in the smallest particular, and 
must with exactness correspond to all de- 
tails when made, whether material or im- 
material. Whereas if regarded as represen- 
tations, which is the character attached to 
these by the insured, and which is the just 
view looking to all interests, the insured Is 
not answerable on account of them, unless 
they differ in material respects from the 
trutl) or are departed from in a material 
manner. Clark v. Manufacturers' Ins. Co. 
[Case No. 2,829], and cases there cited; 3 
Kent, Comm. 282; 1 Phil. Ins. 27. If these 
last circumstances of misrepresentations oc- 
cur, then the policy cannot be enforced, anji 
in tiie former ease of a warranty failing it 
never attaches. Clark v. Manufacturers' 
Ins. Co. [sux)ra]; [Columbian Ins. Co. of 
Alexandria v. Lawrence] 2 Pet [27 U, S.] 
26; [Hazard v. New England Marine Ins. 
Co.] 8 Pet. [33 U. S.] 557; 3 Hill, 501; 8 
Mete. [Mass.] 114; Dennison v. Thomaston 
Mut. Ins. Co., 20 Me. 125. Perhaps the best 
test as to the materiality of the variance is, 
that it increases the risk so as to require a 
larger premium. The rule that it must be 
material, and the test of its being material, 
that it increases the risk, is such that where 
the shade of difference in the risk is so 
slight as not to require an increased pre- 
mium, perhaps it will be safe to say this is 
proof that the difference is not material. 

One of the first great opinions of Lord 
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Mansfield in insurance eases was connected 
with tlie subject of representations and con- 
cealment, and tlie former were held by Mm 
to be sufficient, if disclosing all not generally 
known, not speculative, and not as a public 
officer required to be silent about. Carter 
V. Boehm, 3 Burrows, 1905. Another in- 
struction I feel bound to give, is that if the 
answers of the plaintiffs as to a watch in 
the representations produced by the respond- 
ents, are so doubtful or ambiguous as to lead 
to different conclusions, the defendants should 
have asked for explanations before taking 
the insurance. Phil. Ins. 224, 232; [Living- 
ston V. Maryland Ins. Co.] 7 Cranch [11 U. 
S.] 535. Or the construction most favorable 
to the plaintiffs is to be followed. Lord 
Mansfield in 3 Burrows, 1918. This con- 
struction would exonerate the plaintiffs as 
to a watch on the representations now of- 
fered, as they refer to keeping a watch of 
fires and lights, and these were not used 
when this loss occurred, and when they 
were used a watch was kept. So they would 
be exonerated, if the other representations 
were the true ones made for this policy and 
specified that the watch was to be kept only 
from the middle of September to the mid- 
dle of March. In this last event, also, there 
was no violation of the representations as to 
heating the building, keeping a stove or 
making sizing within, and none in the event 
that the first representations are to govern, 
provided the notice was giveA duly in May, 
1846, that a stove was in use in the dressing 
room to make sizing, &c. 

In respect to the tanks of water and the 
pipes instead of the hogsheads, it is for the 
jury to say whether there was any sub- 
stantial variance from the represeutations. 
No fraud is here set up, and consequently 
the law on that need not be gone into. But 
it must be remembered that if the real rep- 
resentations made for this policy have in 
any material point been departed from by 
the plaintiffs, they cannot recover, whether 
that departure caused the fire and loss or 
not 3 Kent, Comm. 282. It would, then, 
be sufficient for the defendants to say that 
the implied if not express condition on which 
they engaged to be bound has not been com- 
plied with by the plaintiffs. And as in- 
surances are matters of strict contract and 
good faith or fideli^ to its provisions, parties 
cannot recover on them, however unfortu- 
nate, unless they comply with such pro- 
visions and their own representations. Cer- 
tainly not unless they comply with the latter, 
at least in substance, or in all material re- 
spects. 

The jury returned a verdict for the plaintiffs 
for the amount insured. 

After several days had elapsed, and the 
court was on the eve of an adjournment, 
the defendants asked leave to file a bill of 
exceptions to some of the rulings of the 
court at the triaL 
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THE COURT stated that the exceptions, if 
to be relied on by a bill, should be so taken 
and notified at the trial. Walton v. TJ. S., 9 
"Wheat. [22 U. S.] 651; Patterson v. Philips, 
1 How. (Miss.) 572; [Bradsti-eet v. Thomas] 
4 Pet [29 XJ. S.] 102, If not then taken, they 
cannot be settled correctly by fresh recollec- 
tion, or by the observations and oaths of the 
by-standers, which are in some states by 
statute resorted to under contradictions. So 
the form of the bill itself is, that the excep- 
tions were taken at the trial. Stimpson v. 
West Chester R. Co., 3 How, [44 U. S.] 553. 
When taken at the trial, the court may allow 
them to be reduced to form afterwards and 
filed at a subsequent day within a reasonable 
time nunc pro tune. [Bradstreet v. Thomas] 
4 Pet [29 U. S.] 102; 3 Cow. 32; 9 Johns. 
345; 2 Scam. 490; 3 Scam. 17, 24; 1 Gill, 
66; 2 Tidd, Prac. 913. In this instance, as 
the plaintiffs may possibly have supposed, 
that raising questions of law at the trial was 
enough, without stating any exceptions in 
form to the ruling on them, I should be in- 
clined to waive the latter, if the exceptions 
had been relied on immediately after the 
rulings were made, and a bill had been pre- 
sented then, or time asked then to prepare 
one. But this not being done till several 
days had expired, I think it too late now. 
The counsel for the defendants, however, 
feeling anxious to obtain time now to pre- 
pare the bill and have it signed and allowed, 
he is at liberty to do it, stating in the bill 
itself the days the rulings were made, the 
verdict found, and this application made, so 
that the court above may judge whether the 
exception was duly taken. Both parties 
have rights here, and however immaterial 
it may be to the court when the exception is 
made, the plaintiffs cannot be subjected to 
it except on legal principles. 

The bill was accordingly prepared in that 
way and signed, but no writ of error brought 



Case Wo. 10,S60. 

NICOLLS V. RODGBBS. 

[2 Paine, 437.] i 

Circuit Court. 2 

Contracts— CossTBUCTioN — Lex Loci— Limita- 
tions — Lex Foki. 

1. The nature, validity and construction of 
contracts are governed by the lex loci; the form 
of action, the course of judicial proceedings, and 
the time when the action must be commenced by 
the lex fori. 

2. The statute of limitations appertains only 
to the remedy, and 4s a part of the lex fori; and 
the courts of the United States always apply 
the statute of limitations of the state where the 
court sits, and adopt the same rules in regard to 
it as prevail in the courts of the state, 

[Cited in brief in Waterman v. Town of Wa- 
terloo, 69 Wis. 261, 34 N. W. 138,] 

1 [Reported by Elijah Paine, Jr., Esq.] 

2 [District and- date not given. 2 Paine in- 
cludes cases decided between 1827 and 1840.] 
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3. Scld, that an action brought in New York 
on an attested promissory note made in Massa- 
chusetts, was barred by the statute of linaita- 
tions of the former, although it would not have 
been by that of the latter state. 

At law. 

THOMPSON, Circuit Justice. This case 
comes before the court on a demurrer to the 
replication. The fourth count in the declara- 
tion alleges, that on the 17th day of July, in 
the year 1811, the defendant made his prom- 
issory note, attested by one Joseph May, as a 
witness thereto, by which he promised to pay 
Pennel B. Rodgers, or order, $4,212.81, on de- 
mand, with interest The defendant pleads 
the statute of limitations of the state of New 
York. To which the plaintiff replies that 
she ought not to be barred from having and 
maintaining her action, &c., because at the 
time the said note was made and delivered, 
the defendant and the said P. B. Rodgers 
were citizens of and resident in the state of 
Massachusetts; and that by a statute of that 
state, it is provided that the statute of lim- 
itations shall not extend to any note in writ- 
ing attested by one or more witnesses, but 
that all actions upon such notes may be 
maintained as if the statute of limitations had 
never been passed; and that the defendant 
well knowing this, and that to the end that 
the said note might be exempted from all 
statutes of limitations, consented and direct- 
ed that the said Joseph May should attest the 
same as a witness, &c. To this replication 
the defendant demurs. ■ 

The decision of this case must turn on the 
question, whether the matter set up in the 
replication relates to the nature and construc- 
tion of the contract, or to the remedy sougjit 
to enforce it. The rule is well settled, that as 
to the meaning and intent of a contract, it 
must be construed according to the law of 
the country where it was made or* is to be 
executed. But as to enforcing it according to 
the law of the country where 'it Is sued, the 
lex loci applies only to the nature, validity 
and construction of the contract, and not to 
the form of the action, the course of judicial 
proceedings, or the time when the action must 
be commenced; these are governed by the lex 
fori, 3 and it is equally well settled that the 

3 The law of a place where a contract is made, 
or to be performed, is to govern as to the nature, 
validity, construction and effect of such con- 
tract; that being valid in such place, it is to be 
considered equally valid, and to be enforced 
everywhere, with the exception of cases in which 
the contract is immoral or unjust, or in which 
the enforcing it in a state would be injurious to 
the rights, the interest or convenience of such 
state or its citizens ; and, on the contrary, if the 
contract be void, or be discharged by the law of 
the place where it is made or to be performed, it 
is to be considered as void or discharged every- 
where, and to be enforced nowhere. Lodge v. 
Phelps, 1 Johns. Cas. 139; Smith v. Smith, 2 
.Tohns. 235; Ruggles v. Keeler, 3 Johns. 263; 
Thompson v. Ketcham, 4 Johns. 285; 8 Johns. 
179; Sherrill v. Hopkins, 1 Cow. 103, and sev- 
eral cases there cited, pages 105-109; Van 
Sehaick v. Edwards, 2 Johns. Cas. 355. Cove- 



statute of limitations is a matter appertain- 
ing to the remedy. The provisions of the 
statute and the form of the plea, look to the 
remedy only. The plea is in bar of the ac- 
tion, and does not operate as an extinguish- 
ment or satisfaction of the contract. It is up- 

iiant will not lie in this state on a contract to 
be performed in Pennsylvania, with a scrawl 
and word "seal" in the locus sigilii, though by 
the law of that state this constitutes a seal. An- 
drews V. Herriot, 4 Cow. 508. The form of the 
action relates to the remedy, and is governed 
by the les loci. See note at the end of this case. 
Id. A sale of goods. If one lawfully, in a for- 
eign country, sell goods in a manner, or on 
grounds which would not be lawful here, our 
courts will uphold the sale. Grant v. McLaeh- 
lin, 4 Johns. 34. It seems that the validity of a 
notarial process of a foreign bill of exchange, 
depends upon the lex loci contractus; and 
where the latter renders a seal necessary, the 
protest must be under seal, or it will not be re- 
garded as valid elsewhere. Bank of Rochester 
V- Gray, 2 Hill, 227. The mode of authenticat- 
ing a foreign protest, so as to make it evidence, 
depends upon the lex fori; and it seems that in 
this state neither the ori^nal nor a copy can be 
received, unless authenticated by the oflScial 
seal of the notary who made it, impressed upon 
some tenacious substance as required at common 
law, , Id. An exception to this rule may, per- 
haps, be allowed, where the protest appears to 
have been made under a local law, by an officer 
who had no seal. Id. The rate of interest is 
governed by the law of the place. Fanning v. 
Consequa, 17 Johns. 511. So the liability of a 
party to negotiable paper. Hicks v. Brown, 12 
Johns. 142, 143. A note void for usury in 
Massachusetts is so here. Yan Sehaick v. Ed- 
wards, 2 Johns. Cas. 355. But foreign rev- 
enue laws will not be noticed here; and, ac- 
cordingly, a foreign contract, void for want of a 
stamp where made, will not for that reason 
be held void here. Ludlow v. Rensselaer, 1 
Johns. 95. Nor shall the penal laws or laws of 
forfeiture in one's country operate upon' his 
rights or liabilities in another. Scoville v. Can- 
field, 14 Johns. 338. Personal disabilities fol- 
low the person. Thus when young men, prodi- 
gals, married women, &c., of a country are con- 
sidered subject to curators by the law, or unable" 
to contract, they are to be so considered else- 
where, both in their rights and disabilities. 
[Hamilton v. Moore] 3 Ball. [3 TJ. S.] 375, 376. 
Thompson v. Ketcham, 8 Johns. 189. Authori- 
ties, showing that a case shall be explained, &c., 
by the law of the place where it is to be per- 
formed; and the rules by which we are to de- 
termine the place of performance. Ludlow v. 
Rensselaer, 1 Johns. 95; Smith v. Smith, 2 
Johns. 235; Thompson v. Ketcham, 8 Johns. 
189; Fanning V. Consequa, 17 Johns. 511; Sher- 
rill V. Hopkins, 1 Cow. 103, 108. The discharge 
of or defense against a contract, in the place 
where it is made or to be performed, is the same 
everywhere. Thus, if infancy be a defense 
against a contract made in Jamaica, it is so here. 
Thompson v. Ketcham, 8 Johns. 189. It was 
formerly held that a discharge under an in- 
solvent law of this state was, upon the express 
words of the statute, a discharge from all con- 
tracts, wherever made. Penniman v, Meigs, 9 
Johns. 325. But that case has been overruled 
as uncMistitutional by M'Millan v. M'Niel, 4 
Wheat. [17 U. S.] 209, and the operation of the 
lex loci contractus restored in all its force. 
Hicks V. Hotchkiss, 7 Johns. Ch. 297, 312; 
Mather v. Bush, 16 Johns. 233; Sherrill v. Hop- 
kins, 1 Cow. 103. But a statute of the United 
States may still give a universal effect to a dis- 
charge, without regard to the place where the 
contract was made. Murray v. De Rottenham, 
6 Johns. Ch. 52; Harrison v. Sterry, 5 Cranch 
[9 U. S.] 289, and 4 Johns. 488. 
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on this ground that a new promise without 
•any consideration will take the case out of 
the statute. And the courts of the United 
States always apply the statute of limita- 
tion's of the state where the court sits, and 
adopt the same rule of construction that pre- 
vails in the state court. 2 Mass. 84; 1 
Caines, 402; 8 Johns. 189, 194; [Shelby v. 
Guy] 11 Wheat [24 U. S.] 363; [Ogden v. 
Saunders] 12 Wheat. [25 U. S.] 340, 349, 350; 
[Bell V. Morrison] 1 Pet [26 U. S.] 359. 

The defendant must therefore, have judg- 
ment upon the demurrer. See Fisher y. Ham- 
den [Case No. 4,819]. 



NIBHOFF (GOLSON v.). See Case No. 5,- 
524. 



Case No. 10,261. 

NIETO T. CLARK. 

[Boston Courier, March 23, 1858.] 

District Court, D. Massachusetts. 1858.1 

Cakbiers— Conduct op Servants totvards Ladt 
Passengers. 

This was a libel by Manuel Nieto, ex-stew- 
ard, against William B. Clark, master of the 
bark Evangeline, to recover wages, as per 
shipping articles, at $25, the libellant having 
shipped as steward for a voyage to Valparai- 
so and other ports in the Pacific, and back 
to Boston, but was discharged at Talcahuana. 
The libellant claimed wages for the whole 
voyage, about §250. The respondent tender- 
ed to the libellant, when he discharged him, 
?70, or the amount due to him at that time, 
and that sum was also tendered to him here, 
and then paid into court after the libel had 
been commenced. To the libel itself the re- 
spondent answered, that Nieto at Talcahuana 
entered the stateroom of a lady passenger 
in the night time, and conducted himself in 
a grossly indecent manner; that she reported 
his behavior to the respondent, and declared 
that she would not stay in the vessel if Nieto 
was not discharged; and that he therefore 
did discharge him. 

In giving his decision, SPRAGUE, District 
Judge, said there were several disingenuous 
suppressions of facts on the part of the libel- 
lant, and he held that the respondent was 
fully justified in dismissing him. Libel dis- 
missed. 

F. W. Sanger, for libellant 
J. H. Prince, for respondent 

[Nowhere more fully reported; opinion not 
now accessible. 

[See Orne v. Townsend, Case No. 10,583; 
Wfaitton V. The Commerce, Id. 17,604; Atkyns 
V. Burrows, Id. 618; The Nimrod, Id. 10,267.] 

1 [Affirmed in Case No. 10,262.] 



Case Wo. 10,S63. 

NIETO V. CLARK. 

a Cliff. 145; 1 16 Leg. Int 358.] 

Circuit Court, D. Massachusetts. Get, 1858.2 

Cabrieks — Indecent Conduct of Seaman 

TOWARDS Ladi- Passenger— Discharge 

IN Foreign Port. 

1. Where a seaman had attempted a rape 
upon a female passenger in a foreign port, and 
the injured party refused to remain on board, 
and demanded the return of her passage-money 
unless the offender was dismissed, the master 
was justified in the immediate discharge of the 
seaman. 

2. Discharges in a foreign port, without the 
express approval of the American consul, when 
one is present, or without the consent of the sea- 
man, are not favored in the acts of congress or 
the courts of the United States, and in such 
cases the burden is upon the master to show 
the reasons of the discharge, and to prove to the 
satisfaction of the court that they were just and 
reasonable. 

3. The contract of all passengers entitles them 
to respectful treatment from those in charge 
.of the vessel, and, in respect to female passen- 
gers, includes an implied stipulation that they 
shall be protected against obscene conduct, las- 
civious behavior, and every immodest approach. 

[Cited in Pendleton v. Kinsley, Case No. 10,- 
922.] 

[Cited in Bass v. Chicago & N. W. Ry. Co., 
36 Wis. 460; Batton v. South & N. A. R. 
Co., 77 Ala. 591; Bryant v. Rich, 106 Mass. 
189. Cited in brief in Chicago & E. R. Co. 
V. Flesman, 103 III. 548. Cited in Craker v. 
Chicago & N. W. Ry. Co., 36 Wis. 668. 672; 
Dwinelle v. New York Cent & H. R. R. 
Co., 120 N. Y. 126, 24 N. E. 319; Goddard 
V. Grand Trunk Ry. Co., 57 Me. 217; Louis- 
ville & N. R. Co. v. Ballard, 85 Ky. 311, 3 
S. W. 530; Sira v. Wabash Ry. Co., 115 
Mo. 136, 21 S- W. 906: Spohn v. Missouri 
Pac. Ry. Co., 87 Mo. 78; Stewart v. Brook- 
lyn &G. R. Co., 90 N. Y. 591.] 

[Appeal from the district court of the Uiiit- 
ed States for the district of Massachusetts.] 

On the 29th of October, 1859, the libellant 
[Manuel Nieto] shipped as steward on board 
the bark Evangeline, of which the respond- 
ent [William R. Clark] was master, for a 
voyage to Valparaiso and other ports in the 
Pacific Ocean, and back to Boston. At Val- 
paraiso a lady engaged a passage to the Unit- 
ed States. While the vessel was lying at Tal- 
cahuano. Chili, the libellant in the night- 
time entered the lady's state-room, attempted 
a rape, and behaved with indecency in the 
lady's presence. Upon complaint to the res- 
pondent the libellant was immediately dis- 
charged, and put ashore. Upon a representa- 
tion of the case to the American consul at 
Talcahuano, the respondent was advised to 
pay the steward his wages, and the amount 
was therefore tendered him, but refused. 
Shortly after his discharge the libellant 
shipped on board the Osprey and returned to 
Boston, when the libel was brought, claiming 
wages, damages, and expenses to the amount 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

2 [Affirming Case No. 10,261.] 
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of two hundred and twenty-six dollars seven- 
teen cents. After the answer was filed, upon 
motion of the libellant praying that the res- 
pondent might he directed to pay into court 
any sum he relied on as a tender, an equal 
sum to that offered at Talcahuano was paid 
over to the libellant. The libel was dismissed 
without costs, in the district court. [Case 
No. 10,261.] 

F. W. Sanger, for libellant. 
J. H. Prince, for respondent 

CLIFFORD, Circuit Justice. All the evi- 
dence of the libellant's misconduct arises 
from his own confession to the mate of the 
Evangeline, who accompanied him on shore 
at the time he was discharged. His testi- 
mony is to the effect that, while they were 
going on shore, he asked the libellant why he 
went into the state-room of the lady, and that 
the libellant replied that it was because he 
wanted to get dear of the ship. Both ques- 
tion and answer dearly indicate that he had 
full knowledge of the complaint made against 
him, and they also warrant the condusion that 
his misconduct was well known to the crew, 
and that the order of the master in sending 
him on shore was acknowledged by himself to 
be just and proper. Had he been ignorant of 
the charge, he would have inquired what was 
meant by the question; and if he had been 
innocent of the assault upon the lady, he 
would have denied the accusation. Nothing 
of this kind was done. On the contrary, his 
answer is significant of the fact that he was 
fully apprised of the accusation as set forth 
in the answer, and that his misconduct was 
too well known to admit of concealment or 
denial. After his discharge, and while the 
Evangeline lay in the harbor of Talcahuano, 
the libellant came on board, and again stated 
to the mate that he was glad he was clear of 
the ship, and made no complaint that he had 
been improperly or unjustly sent on shore. 
These conversations took place about the time 
of his discharge or shoitly after, while the 
recollection of the occurrence was fresh in 
his memory, and being unaccompanied by any 
protestation of innocence, or any complaint 
that he had been falsely accused or harshly 
treated, afford a very strong ground of pre- 
sumption that he was entirely consdous of 
the truth of the charge as set forth in the 
answer, and that he fully acquiesced in the 
justice of the order of the master dismissing 
him from the ship on that account 

Masters cannot lawfully discharge seamen 
in a foreign port before the complete fulfil- 
ment of their mutual obligations, without just 
arid valid reasons. 3 Kent, Comm. (9th Ed.) 
253; Curt Merch, Seam. 148; The Exeter, 2 
C. Rob. Adm." 261; Hutchinson v. Coombs, 
[Case No. 6,955]. First offences, unless of 
an aggravated character, are not in general 
regarded as sufficient to justify the master in 
ordering a seaman to be discharged, and re- 
pentance and offer of amends, even in case 



of aggi-avated offences not amounting to a 
disqualification, oi* which do not render the 
delinquent unfit to be retained, ought to en- 
title him to a restoration to his situation^ 
' Theft, quarrelling, and disobedience of orders 
are the only enumerated causes in some of 
the continental codes for whidi seamen may 
be discharged in a foreign port without their 
consent, and all appear to concur in the gen- 
eral doctrine, that such harsh measures can- 
not be justified in law, unless it be for such, 
gross or persistent misconduct as shows that 
the delinquent is disqualified for his situation, 
or unfit on that account to be retained. Of- 
fences, such as quarrelling, or disobedience- 
of orders, or even minor thefts, vary so much 
in the degree of guilt to be attached to the- 
delinquent as is shown from experience, that 
any arbitrary specification of cases has not 
proved to be either just or satisfactory. Con- 
sequently, no such rules have ever been ac- 
knowledged in the jurisprudence of England 
or of the United States. Seamen may be dis- 
charged for aggravated offences, or, for such 
gross and persistent misconduct as shows- 
them to be disqualified to perform the obli- 
gations of their contract. Accordingly, the- 
laws of the United States do not assign any 
spedfic offences for which a seaman may in 
all cases be discharged, but allows the master 
to dismiss him, as before remarked, for of- 
fences of an aggravated character, and for 
such gross and persistent violation of his 
duty and the regulations of the ship as show 
that he is radically disqualified for his situa- 
tion and unfit to be retained, leaving the- 
justification of the master in all cases to de- 
pend upon the character or aggravation of 
the offence, and the degree and perverseness- 
of the seaman's misconduct Discharges in^ 
a foreign port, without the express approval 
of the American consul.when one is present 
or without the consent of the seaman, are not 
favored in the acts of congress or by the- 
courts of the United States; and in all such 
cases the burden of proof is upon the master- 
to show the reasons of the discharge, and it 
is incumbent upon him to prove to the satis- 
faction of the court that they were clearly 
just and reasonable. As a general rule, the 
marine law requires the master to receive- 
back a seaman when he has thus discharged 
him, if he repents and seasonably offers to 
return to his duty and make satisfaction; and 
if the master, under such dreumstances, re- 
fuses to restore him, or if the seaman' has 
been imduly discharged, he may follow the- 
ship and recover his wages for the voyage- 
and the expenses of his return. Masters are 
made subject to fine and imprisonment t>y 
the tenth section of the act of the 3d of 
March, 1825 [4 Stat 117], if, without justifiable- 
cause, they malidously force any officer or 
mariner on shore when abroad, or leave him 
behind in any foreign port or place, or refuse 
to bring home those they carried out who are 
in a condition and willing to return. All or 
these regulations are for the benefit of sea- 
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men, and were designed to prevent their dis- 
charge in foreign ports, -without their consent. 
Notwithstanding these regulations and pro- 
hibitions, seamen may be discharged at their 
own request, if granted in good faith at the 
time the request is made. Applying these 
principles to the present case, it is obvious 
that the prayer of the libel cannot be granted. 

According to the testimony, as already 
stated, the libellant had been guilty of a gross 
outrage upon a lady who had taken passage 
in the vessel to the United States. His mis- 
conduct is confessed, and it would seem was 
publicly known to those belonging to the ves- 
sel. After what had occurred, it could hard- 
ly be expected that she would consent to re- 
main on board unless the offender was dis- 
charged. To an unoffending female thus cir- 
cumstanced his presence would be painful, 
and she might find it very inconvenieait on 
board a merchant vessel to seclude herself 
at all times of the day from those parts of 
the vessel necessarily frequented by those in 
charge of the vessel. She was accompanied 
by her brother; and it woidd be unreasonable 
to hold that the master was obliged to allow 
his passengers to leave the ship, to refund 
their passage-money, in order to retain the 
libellant. Whatever loss or inconvenience he 
suffered, arising out of his discharge, was the 
direct consequence of his own misconduct to- 
wards the lady passenger, and was in no 
sense the result of any unjust or illegal deci- 
sioEf of the master. Passengers are under 
obligation to conform to the reasonable regu- 
lations of the vessel, and to a certain extent 
owe obedience to the commands of the master, 
as the necessary consequence of the relation 
they bear to the ship during the voyage; and 
they are also entitled to respectful treatment 
from the master and other officers in charge 
of the vessel, and may well claim to be ex- 
empt from insult iand personal violence from 
the crew. They do not contract merely for 
ship room and the right to personal existence, 
but for suitable food, comforts, and neces- 
saries, and for protection against personal 
nideness from all those in charge of the ves- 
sel, and every wanton interference with their 
persons. Chamberlain v. Chandler [Case No, 
2,575]. 

In respect to female passengers, the con- 
tract proceeds yet further, and includes an 
implied stipulation that they shall be protect- 
ed against obscene conduct, lascivious beha- 
vior, and every immodest and libidinous ap- 
proach. An offence toward an innocent and 
unoffending female, such as is described in the 
answer, and substantially admitted in the 
proofs, must be considered as one of great 
aggravation; and, in view of the embaiTass^ 
ments likely to ensue from such an outrage, 
when committed on board a merchant vessel, 
in a distant sea, especially in ease the in- 
jured party refuse to remain on board, unless 
the offender was dismissed, might well be 
regarded as disqualifying the libellant for 
his situation, and as rendering him unfit to 



be retained in his capacity as steward. It 
occurred in the night-time, during the absence 
of the master, and, in view of all the circum- 
stances disclosed in the testimony, afforded a 
just and legal ground for the discharge of the 
libellant. 

Having come to this conclusion, the result 
is, that the decree of the district court must 
be affirmed with costs. 



Case No. 10,S63. 

Ex parte NIGHTINGALE. 

£1 N. Y. Leg. Obs. 8.] 

District Court, S. D. New York. Sept 4, 1842. 

Assignment for Benefit op Creditors— Ixjosc- 

Tiox TO Restrain Assignees ekosi 

Acting Under Assignment. 

1. An injunction will not be granted to re- 
strain assignees of the estate and effects of the 
debtor against whom an adverse decree is sought 
to restrain them from acting under the assign- 
ment, although it is alleged that such assign- 
ment is fraudulent and void under the act of 
congress; it is only in cases of actual dan- 
ger to the property of the bankrupt, fyid not 
against its possible waste or misapplication, 
that the court will interfere by injunction. 

2, But the court will protect the assets of a 
bankrupt when his individual assignee is irre- 
sponsible, or where he is charged with wasting 
them. 

In this case an application for an adverse 
decree in bankruptcy against Peter Booth 
had been made by John Nightingale, and it 
appeared that on or about the 31st day of 
May last. Booth, being in insolvent circum- 
stances, had made an assigimient of his es- 
tate and effects to one Henry I. Ennis and 
Duncan M'Ewing, and it was alleged that un- 
der such assignment certain creditors of said 
Booth had been preferred, and that such as- 
signment was in other respects fraudulent 
and void under the act of congress establish- 
ing a uniform system of bankruptcy; it also 
appeared, that the petitioning creditor was 
apprehensive that the assignees between the 
time of filing the petition for a decree, and 
the time for showing cause, would proceed to 
seU the property and effects of Booth, and 
distribute the proceeds among the creditors 
preferred. 

Mr. Fessenden this day moved for an in- 
junction against the assignees of Booth, to re- 
strain their acting under the assignment, up- 
on an affidavit detailing the above circum- 
stances. 

BETTS, District Judge. This application 
cannot be sustained; the court will award an 
injunction to protect the assets of a bankrupt 
when his individual assignee is charged with 
wasting them, or it appearing that such as- 
signee is wholly irresponsible; so where 
there are facts to show the probability of the 
assets being withdrawn or concealed when 
the decree of bankruptcy should be rendered; 
it does not however appear in this case that 
there is any danger of loss or misapplication 
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of the effects, and it is not the course of the 
court to allow an injunction, merely on the 
apprehension of a creditor that the property 
might be dissipated or put out of the general 
assignment. The court interferes with this 
high process only in the case of actual and im- 
minent danger to the property qf the bank- 
rupt, and not as a mere preventive against 
its possible waste or misapplication. Injimc- 
tion refused. 



NIGHTINGALE v. ELLIOT. See Case No. 
10,264. 



Case No. 10,264. 

NIGHTINGALE et al. v, OREGON CENT. 
RY. ao. et al. 

[2 Sawy. 338; 17 Int. Rev. Rec. 61, 93; 5 Chi. 

Leg. News, 243; 4 Leg. Op. 622; 

5 Leg. Gaz. 61.] i 

Circuit Court, D. Oregon. Jan. 27, 1873, 

Attohnex Has Exclusive Conthol op Suit^t- 
ConxsEL — AoTHojtiTr OF — Pbixted Sigxatdue. 

1. The attorney of a party has the exclusive 
control of the conduct and management of a 
suit, and neither the party nor his agent or at- 
torney in fact has authority to sign a stipulation 
for a continuance. 

2. Counsel in a suit is not authorized to repre- 
sent his client except in the argument or hearing 
before the court. 

3. A printed name of counsel is not his sig- 
nature. 

This was a motion made by plaintiffs' coun- 
sel, E. D. Shattuck, with whom was W. H. 
Effinger, on December 13, 1872, to set aside 
an order theretofore made, continuing this 
cause until April 25, 1873, upon the ground 
that the stipulation therefor was signed on 
behalf of said plaintiffs [John Nightingale 
and others], without authority. 

William H. Efllnger, for plaintiffs. 
Joseph N. Dolph, for defendants. 

DEADY, District Judge. The following 
facts are proven: 

I. That on May 26. 1871, the plaintiffs com- 
menced this suit by David Logan, their solici- 
tor, and B. D. Shattuck, their counsel; and 
that at the end of the .complaint, which is in 
print, the names of J. B. Felton and W- H. 
Patterson are printed as "of counsel for com- 
plainant;" and that neither said Pelton nor 
Patterson, were then, or since, attorneys or 
counsellors of this court; but were, on May 
29, 1S71, by order of this court, allowed to ap- 
pear as counsel therein for plaintiffs in this 
suit. 

II. That on November 30, 1872, while the 
cause was pending upon exceptions to the 
■complaint for impertinence, a stipulation for 
a continuance until April 25, 1873, thereto- 
fore signed, in San Francisco, by said Felton 
and Patterson, as attorneys for plaintiffs, was, 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 5 Leg. Gaz. 61, 
contains only a partial report.] 



filed by the attorney for defendants, upon 
which stipulation, and on motion of said de- 
fendants' attorney, the order for continuance 
was then and there granted, without notice 
to said Logan or Shattuck. 

HI., That prior to the commencement of the 
suit, it was agreed between plaintiff Blliotl 
and said Felton, that the latter would furnish 
the sum of $20,000 to prosecute this suit, and 
should receive therefor 3Z% per centum of 
whatever sum might be recovered therein; 
and that afterward, and soon after the com- 
mencement of this suit, said Elliott, at the 
special instance and request of said Felton, 
assigned to him, for the use of himself and 
said Patterson, 48-100 of the cause of suit, 
in consideration that F. and P. would furnish 
remainder of said 520,000, and give their pro- 
fessional service and attention in the conduct 
and maintenance of this suit; and that said 
F. and P. have not furnished the remainder 
of said $20,000, nor render-ed any profession- 
al service in and about said suit, since the 
commencement thereof. 

Upon this state of facts, the motion to set 
aside the order must be allowed. Neither 
Felton nor Patterson, being attorneys or coun- 
sellors of this court, had any authority to 
sign the stipulation. The order admitting 
them, as a matter of comity, to appear as 
counsel in the case, only authorized them to 
represent the plaintiff before the court in 
the argument or hearing of the same, and not 
in the written proceedings or out of court. 
Nor does the fact that their names are print- 
ed on the complaint as "of counsel for the 
complainant" affect the matter one way or 
the other. These printed names are not their 
signatures. Besides, not being counsellors 
of this court, they were not authorized to sign 
the complaint as coimsel. Again, an attor- 
ney who appears only as counsel In a case, 
is not authorized to sign a stipulation for a 
continuance, even if he be an attorney and 
coimsellor of the court in which the suit is 
pending. The conduct of a suit, except in a 
matter arising in the argument or hearing be- 
fore the court, is exclusively under the control 
of the attorney. 

Counsel for defendants seek to avoid the. 
force of these conclusions, by maintaining 
that it appears from the facts that F. and P. 
are interested in the subject matter of the 
suit, and therefore are entitled to control it, 
and that in any event, having undertaken to 
carry on and- prosecute this suit, they are the 
attorneys in fact or agents of the plaintiff for 
that purpose, and therefore had authority to 
sign the stipulation. 

The parties on the record, or their attor- 
neys, are the only ones which the court can 
recognize as having power to continue or dis- 
continue the suit. Whatever interest F, and 
P. may have m the event of the suit, or the 
subject matter of it, as betw jen them and the 
plamtiffs, so far as this motion and the con- 
duct of the suit is concerned, they are sti-an- 
gers to the proceeding. 
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Upon the second proposition counsel for 
plaintiffs insist that it appears from the evi- 
dence that F, and P. have abandoned their 
contract with the plaintiffs, and refused to 
perform the same, and therefore they are no 
longer, if ever, attorneys in fact or agents of 
the plaintiffs. 

From the view I tate of the matter it is not 
necessary to decide this question. Section 35 
of the judiciary act (1 Stat. 92) provides that: 
"In all the courts of the United States the 
parties may plead and manage their own 
eases personally, or by the assistance of such 
counsel or attorneys at law, as by the rules 
of the said comts respectively shall be permit- 
ted to manage and conduct causes therein." 

When, in this court, a party does not choose 
to manage his cause personally, as permitted 
by this section, he can only do so by an at- 
torney thereof. He cannot appoint an agent 
not an attorney of this court, and authorize 
such agent to represent him in the suit. But 
when a party makes his choice and selects an 
attorney of this comt to conduct and manage 
his case, the attorney stands in his place. 
Until such attorney is changed or discharged, 
he has the exclusive control of the conduct 
and management of the suit. He cannot 
give a release or discharge the cause of ac- 
tion. But he has exclusive control of the 
remedy, and may continue or discontinue it. 
Gaillard v. Smart, 6 Cow. 385; Kellogg v. 
Gilbert, 10 Johns. 220. His client cannot con- 
trol him in the due and orderly conduct of the 
suit Anon., 1 Wend. 108. 

Such being the legal effect of the plaintiffs' 
selecting Messrs. Logan and Shattuck to 
bring and manage this suit, and represent 
them therein before this court, it follows that 
Elliot could not authorize F. and P. to sign 
this stipulation for a continuance, or other- 
wise control the conduct thereof, because he 
no longer had power to do so himself. If a 
client cannot control his attorney in the con- 
duct of a suit, he certainly cannot constitute 
or authorize an agent to do so. 

It matters not, then, what the true relation 
is between the plaintiffs and F. and P.; they 
not being parties to this suit or attorneys 
therein, had no authority to sign the stipula- 
tion for a continuance. The order for contin- 
uance, based thereon, is set aside. 



Case No. 10,365. 

NIGHTINGALE v. SHELDON et aL 

[5 Mason, 336.] t 

Circuit Court, D. Rhode Island. June Term, 
1829. 

Wills — Constkdotiok — Devise to Chilbkeit 
Subject to Wife's* Life Estate. 

1. The testator devised all his estate to his wife 
for life; if she died before his son J. arrived of 
age, then to his daughter A. until J. came of 
age; at that time the estate to be divided among 

i [Reported by William P. Mason, Esq.] 



his three children equally in fee, or to the sur- 
vivors of them, if either should die leaviuff no is- 
sue. If all his children should die and leave 
no issue, and his tvife should survive them, 
then to her in fee. Hdd, that the devise might 
he construed, (subject to the wife's hfe estate,) 
either as a devise to all the children in fee ab- 
solutely, on J.'s arrival of age, even though the 
wife was then living, and if they all died before 
that period without issue then to his wife in fee; 
or as a devise of the estate to the children in 
fee determinable on their dying in her lifetime 
without leaving issue, and in that event an exec- 
utory devise .over to her fee. But if neither con- 
struction could he adopted, then, as all the chil- 
dren died in the wife's lifetime, but two of them 
left issue who survived her, the estate in the 
event must be considered as intestate estate un- 
disposed of by the will, inasmuch as the devise 
over to the wife could not take effect, 

[2. Cited in Huh v. Hollowav, 58 Conn. 215, 
20 Atl. 447; and, in brief, in Morris v. Potter, 
10 R. I. 61,— to the point that the real objects of 
the testator are to be accomplished so far as 
they can be consistently with the principles of 
law.] 

Ejectment for certain land in Providence, 
]5, I. The cause was submitted to the court 
upon a statement of facts, agreed by the par- 
ties, in substance as follows: Edward Spauld- 
ing, in July, 1785, made his will, and after 
providing for the payment of his just debts 
and funeral expenses, devised as follows: 
"The residue, «S:c., the real as weU as personal 
interest, I give and bequeath unto my be- 
loved wife, Audery Spaulding, for and during 
her natural life, to be improved for her bene- 
fit, and providing for my children, relying on 
her goodness and discretion in that particu- 
lar, as she may think proper. In case my 
said wife A. S. should not live to see my 
youngest son, John Spaulding, arrive to the 
age of 21 years, in that case I give and be- 
queath the all and full of every part and par- 
cel of such of my estate as may be left by 
my said wife unto my daughter. Amy Shel- 
don, to be by her improved, and as a home 
for my said son, John -Spaulding, as an equiv- 
alent for my said son's bringing up, till he 
arrives to the age of 21 years; at which time 
my will is, that all my then estate, real as 
well as personal, shall be divided amongst 
my children, Amy, Edward, and John, equal- 
ly, share and share alike, to them and their 
heirs for ever, or to the surviving children, 
in case of death to either of them leaving no 
issue. Further, should it so happen, that all 
my said children should die and leave no is- 
sue, and my wife survive them, then and in 
that particular my wiU and desire is, that the 
estate aforesaid be and remain herspin fee 
simple to dispose of at her wiU and pleasure." 
The three children survived the testator. 
John arrived at 21 years of age, and died 
afterwards intestate and without issue in 
1822, before the death of the wife of the tes- 
tator. His daughter Amy and her brother 
Edward died leaving issue, after John arrived 
at 21 years of age, and before his death. 
Upon this state of facts, the principal ques- 
tion argued at the bar was, what estate John 
took under the will of his father, and at what 
time that estate was to vest The plaintiff 
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[Elizalieth Nightingale] contended, that he 
took an estate in fee simple in remainder 
after the death of the wife of the testator, 
which vested in liim, either at the death of 
the testator, or at farthest on his arrival at 
21 years of age; and that the devise over 
had, in the event, wholly failed. The de- 
fendants [Edward S. Sheldon and others] con- 
tended, that the estate was not to vest until 
tibe death of the wife of the testator, and then 
was to vest in such of the children or their 
Issue as should survive the wife; and that 
John having died in the lifetime of the wife 
without issue, he took nothing, and the whole 
vested in the issue of his brother and sister, 
who survived the wife. 

Mr. Pratt and Thomas Burgess, for defend- 
ants. 

The construction to he given to a will de- 
pends upon, and is governed by, the obvious 
intention of the testator, and this intention 
must be collected from the whole will taken 
together, ex visceribus testamentL 4 Cruise, 
Dig. 172-174. And we contend, that, from 
the obvious intention of the testator, Edward 
Spaulding, collected from the whole of his 
will, the following points may be deduced, 
and are fully established. (1) That the will 
gives the estate in controversy to Audery 
Spaulding, wife of the testator, absolutely 
during the term of her natural life, for her 
use and for the benefit of the testator's fam- 
ily. (2) That if the said Audery Spaulding 
should die before John T, Spaulding arrived 
at the age of 21 years, then Amy Sheldon, 
daughter of the testator, was to take the same 
estate for the "same purposes for which the 
widow, Audery Spaulding, held it, to -wit, for 
the bringing up of John until he arrived to 
the age of 21 years, and in this event, to wit, 
the death of the widow before John arrived 
to the age of 21 years, the estate was to be 
dividad at the time that John attained the 
age of 21 years. But this event, to wit, the 
death of the widow during the minority, or 
even the life of John, never happened. (3) 
That while the widow lived no division was 
to take place on John's arriving to the age of 
21 years, nor was the fee in remainder in the 
estate to vest absolutely, at that particular 
time, in any persons in being, but the estate 
was to remain entire in the improvement of 
the widow until her death and that the per- 
sons, in whom the fee in remainder should 
absolutely vest, were to depend on who of 
the children or their issues should be alive 
at the decease of the widow; and (4) that if 
none of the children of the testator or their 
Issue survived the widow, then she was to 
take the remainder in the estate in fee simple 
absolute, but that if any of the children or 
their issue did survive the widow, then they 
were to take the remainder in fee simple ab- 
solute, and that the person or persons capable 
of taking the remainder in fee simple abso- 
lute could not be determined until the decease 
of the widow, or until she survived all the 
ISfed.oas.— 16 
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children and their issue. These points, we 
say, are fully substantiated by the manifest 
intention of the testator collected from the 
will. And it appears by the agreed state- 
ment of facts in this case, that the widow, 
Audery Spaulding, survived all the children 
of the testator, and John died leaving no is- 
sue and that, at the widow's death, the de- 
fendants and the issue of Edward Spaulding, 
son of the testator, under whom the defend- 
ants claim part of the estate by purchase, 
were the only surviving issue of the children 
of the testator, and consequentiy, at that time, 
to wit, at the death of the widow, the re- 
mainder in fee in the estate in controversy, 
vested in them entire, as an absolute estate 
In fee simple. 

Let us suppose, that John, under the will, 
as the plaintiff's counsel suggests, took a fee 
simple, subject to be defeated upon the hap- 
pening of a future contingency. Prom the 
whole language in the will, what was this 
contingency which was to defeat his estate? 
It clearly was not, as the plaintiff's counsel 
supposes, the happening of the death of John 
before he arrived at the age of 21 years, for 
it is very apparent from the whole will, that 
the testator did not contemplate any altera- 
tion in the character of the estate so long as 
the widow and any of the children and their 
Issue were living, and that John was not en- 
titied even to a division of the estate when 
he arrived at the age of 21 years, unless the 
widow had died previous, but the widow be- 
ing alive at the time John arrived to the age 
of 21 years, there was no more altei'ation in 
the character of the estate, at that time, un- 
der the win, than there was at any other 
period of John's life before or after that time. 
But the manifest contingency In this will, 
which was to defeat the estate of John, was 
the happening of his death In the lifetime of 
the widow, which contingency did happen, 
and thereby defeated the estate of John. The 
sound and well settied rule of law relative 
to the construction of wiUs, is, in the first 
place, to endeavour by a minute examination 
of all the provisions of the will, to ascertain, 
if possible, the true intention of the testator, 
that the same may be carried into effect; 
and, in the language of Mr. Cruise, "the in- 
tention of the testator must be collected from 
the whole will, so as to leave the mind quite 
satisfied about what the testator meant." It 
is true, however, that the construction, if con- 
sistent with the other parts of the will, ouglit, 
in the language of the same author, to be 
such, that the intent of the testator may be 
rendered consistent with the rules of law; 
but the same author further adds, "that the 
technical words are presumed to be used in 
the sense which the law has appropriated to 
them, unless the contrary appears; but when 
the intention of the testator is plain, it will 
be allowed to control the legal operation of 
the words, however technical." 4 Cruise, 
Dig. 171. 172. 

The plaintifiPs counsel suggests, that all the 
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devises over after the life estate of the wid- 
ow are void, being limited upon contingencies, 
which not having happened, the devises over 
failed, and the remainder vested in the heirs 
at law by descent, by which it is presumed 
we are to understand, that the remainder 
over to the children, Amy, E)dward, and John, 
was not to take effect, except upon the hap- 
pening of this contingency, to wit, the death 
of Audrey Spaulding, the widow, before John 
arrived to the age of 21 years, and the ar- 
gument of the plaintiff's counsel, if rightly un- 
derstood, is, that the testator did not intend, 
and in fact did not by his will give, the re- 
mainder of his estate to his three children, 
Amy, Edward, and John, and to the survivors 
of them in case of death of either of them, 
leaving no issue, unless the widow should die 
before John arrived to the age of 21 years. 
In answer to this we contend, that the tes- 
tator did not intend, that the remainder over 
to his children should depend upon a contin- 
gency which must have appeared altogether 
unimportant in his mind, to wit, the death of 
the widow before John arrived to the age of 
21 years, but that the fair and obvious inten- 
tion of the testator was to give the remainder 
over, at all events, to such of his children 
and theu: issue as should survive the widow, 
let her death happen when it might, but that in 
ease she should die before John arrived to 
the age of 21 years, then hi that case the es- 
tate was to be improved by Amy Sheldon for 
the bringing up of John until he arrived to 
the age of 21 years, and then to be divided 
among such of the children as survived the 
widow, and the issue of such of them as 
might be dead, share and share alike. And 
it is not only very natural, but also very evi- 
dent from the will, that the testator had in 
view two several periods of time when he 
might wish to have the remainder in his es- 
tate divided among his children and their 
issue; the one was on the arrival of John at 
the age of 21 years, in case the widow should 
at that time be dead, the other was on the 
death of the widow at any time after John's 
arrival at the age of 21 years; and the tes- 
tator clearly states the manner in which his 
estate was to be divided, in case the widow 
died before John arrived to the age of 21 
years, for he says it "shall be divided amongst 
my children, Amy, Edward, and John equally, 
share and share alike, to them and to their 
heirs forever, or to the surviving children 
in* case of death to either of them leaving 
no issue;" and in the same breath he further 
says, that, "should it sohappen, that all my said 
children should die and leave no issue and my 
wife survive them, then in that particular 
my will and desire is, that the estate afore- 
said be and remain hers in fee simple to dis- 
pose of at her will and pleasure," by which 
it is clearly to be inferred, that the testator 
intended, that, in case the widow did not sur- 
vive all the children and their issue, at her 
death the estate should be divided in the same 
manner as he had directed in case a division 
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should take place on John's arrival at the age 
of 21 years, and that the time when the re- 
mainder was absolutely to vest, so fai- as it 
related to the persons who were to take it, 
was altogether unimportant in the mind of 
the testator, and he having declared, in one 
instance, the persons who should take the re- 
mainder, to wit, his three children, or the sur- 
viving children, in case of the death of either 
of them leaving no issue, and then immedi- 
ately proceeding to say, that, in case his wife 
should survive all his children and their is- 
sue, then the remainder should vest in her; 
the converse of the proposition is, and the clear 
intention of the testator was, that in case his 
wife did not survive all his children and their 
issue, that the remainder should absolutely 
vest in and be divided among his surviving 
children (to wit, the children that should sur- 
vive his wife, and the issue of such of them 
as might be dead), share and share alike; 
the word surviving, as used in the will, is a 
relative term, and clearly has reference to 
those children who might survive the widow. 
The view which we have now taken in rela- 
tion to the remainder over, is supported by 
analogy, in reference to other expressions 
and contingencies in the will; for let us sup- 
pose, that the widow had died before John 
arrived to the age of 21 years, and that Ed- 
ward, one of the children, had also died be- 
fore that time, leaving issue, and when John 
arrived to the age of 21 years, the estate must 
be divided. And now by the will among 
whom is it to be divided? We think it would 
not even be contended by the counsel for the 
plaintiff, but that, in a case like this, the es- 
tate wouldbave been divided between John and 
Amy, and the issue of Edward, who was dead, 
and yet it will appear, by comparing the ex- 
pressions in the wiU, that the testator, in the 
supposed case, did not ^ve a share of the 
remainder to the issue of Edward, in case of 
a division when John arrived to the age of 
21 years, with any more perspicuity than he 
gave the remainder to his children who should 
sm-vive his wife, and to the issue of such as 
should be dead, in case she died after John 
arrived to the age of 21 years. For in the 
supposed case the testator orders his estate 
to be divided amount his three children. 
Amy, Edward, and John, or the surviving 
children, in case of the death of either of 
them, leaving no issue; by which expression 
it is also apparent, that ttie testator intend- 
ed, in case of a division, that the remainder 
should be divided among such of his children 
as survived the widow and the i^ue of such 
as were dead, share and share alike. But 
according to the construction contended for 
by the counsel for the plaintiff, it might with 
equal propriety be said, in the supposed case, 
that the contingency had never happened, to 
wit, the death of either of the children, leav- 
ing no issue; for although Edward is sup- 
posed to be dead, yet he has left issue, and 
therefore that the remainder over would be 
void, being limited upon a contingency which 



[18 Fed. Gas. page 243] 



(Case No. 10,265) NIGHTINGALE 



Lad never happened, and consequently, in the 
supposed case, neither the issue of Edward 
•nor the surviving children could have taken 
any estate by the will. But sueh a construc- 
tion, we think, would be doing violence to the 
manifest intention of the testator. 

In conclusion we contend, that it was the 
manifest intention of the testator, as collected 
from all the several provisions of his will, 
not to die intestate as to the remainder of 
his estate, but that his wife should have the 
improvement of his estate so long as she 
lived, and that the fee in remainder did not 
vest absolutely, but only conditionally, if at 
all, in any persons, so long as both the wid- 
ow and any of the children of the testator or 
their issue were living, and that at the 
widow's death, the fee in remainder should 
vest absolutely in such of the children as 
sui-vived her, and the issue" of those that 
might be dead, share and share alike, but in 
case it should happen that the widow should 
survive all the children and their issue, that 
at the death of the longest liver of them, 
the remainder over should vest absolutely in 
her; but that so long as both the widow and 
any of the children of the testator or their 
issue were living, the remainder in fee could 
not vest absolutely, but, if at all, only condi- 
tionally, in any persons, and that during 
such time the person or persons in whom the 
remainder in fee would ultimately and ab- 
solutely vest, could not be known; and that 
the widow having survived all the children 
*of the testator, and the defendants, and the 
children of Edward Spaulding, the son, under 
whom the defendants daira title to a part of 
the estate in controversy, by purchase, since 
the death of the widow, being the only issue 
alive at the death of the widow, the fee in 
remainder at her death vested absolutely in 
them, and now belongs to the defendants in 
fee simple. 

Tillinghast & Searle, for plaintiff. 

That the intention of the testator is to be 
regarded in the construction of his will, no 
doubt can be entertained, and that every 
part of the will may be examined and re- 
curred to, to ascertain it, is equally true. 
But that intention is not to be sought in 
vague conjectures, but from the application 
of the sober and settled rules of the common 
law. By the will it is perfectly clear that 
Audery, the testator's widow, took nothing 
but a life estate. For as the contingency 
upon which the fee was devised to her, viz. 
her surviving all her children and their law- 
ful issue, never happened, no estate beyond 
her life estate, was ever intended to vest or 
ever did vest in her. The widow having sur- 
vived the minority of her son John, who also 
lived to be over twenty-one years of age, the 
special devise to the daughter, in the event 
of the mother's death during that minority. 
Is out of the case, except as it may aid us in 
the construction of the -wJUl, as to the disposi- 



tion of the fee. It is also very clear that the 
testator did not intend that Ms estate should 
pass into the actual possession of his chil- 
dren during the life of his widow. But this 
consideration can give us no aid in deciding 
the titie to the fee. For although the right 
of possession may be in one person, yet the 
fee may be in another; the question of right 
of possession and" right of property may be 
totally distinct and independent, arising 
from the same or a different grant, according 
to the circumstances of each particular case. 
The devise of a life estate to the mother, 
therefore, affords no rule by which the titie. 
to the fee simple is to be ascertained. And 
although it would not be determined until 
the close of the widow's life, in whom the 
fee would ultimately and absolutely vest, yet 
that affords no objection to an argument 
against the fee having previously vested in 
some person liable to be divested by the oc- 
currence of some, subsequent event. A fee 
may be -limited npon a fee, and be good as 
an executory devise. In the case in ques- 
tion, therefore, the fee of the testator's estate 
may have vested, and, as we contend, did 
vest, in his children," subject to be defeated 
by matter subsequent, which, however, never 
happened, and therefore left an absolute fee 
simple in those children and their lawful 
heirs and assigns. The fee of this estate 
vested, by virtue of the will, in the children 
of the testator, immediately upon his death, 
or at farthest immediately upon John's ar- 
riving at the period of his majority. It is 
manifest beyond all doubt, that the testator 
intended to dispose of all his estate, and it is 
equally manifest that he intended his chil- 
dren should take it equally. By the will 
the testator devised all his estate to his wife 
during her ItCe, and if she should die during 
John's, minority, he devises his property to 
his daughter Amy, to enable her to educate 
John until he arrived at the age of twenty- 
one years. At which time (John's majority) 
his will is, that all his estate not then ex- 
pended in the support &c. of the family, 
shall be divided amongst his three children, 
their heirs, &c. equally, or the survivors, if 
any be dead without issue. The remotest 
period after the testator's death, at which 
the fee was to vest in his devisees, was John's 
aiTival at full age. The expression in the 
will, at which time, is not confined to the 
sentence, or either branch of the sentence, 
next preceding it, but extends to, and rides 
over, the whole clause, and definitely fixes 
the period of vesting. And this is consistent, 
also, with the life estate of the widow. The 
fee could vest in the children, subject to her 
life estate, and the word divided is satisfied 
with this construction. 

It is contended, on the other side, however, 
that John's titie depended on his surviving 
his mother, and as he died first, he never 
had any interest in the estate- How that 
position can be maintained is not easy to be 
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conceived. By the will it is demonstrable, 
tliat she took nothing which was given to 
John, from the mere fact of her having sur- 
vived him. The devise over to her was upon 
the sole condition, that she survived all the 
testator's children, and all then: lawful is- 
sues. If all the testator's children and all 
their children except one had died, living 
the mother, she would have taken nothing. 
The devise is not to he taken distributlvely; 
she does not take the share of one dying 
without issue in her life time, but all must 
die, and the issue of all must die, before the 
devise over to her takes effect The whole 
family of children and grand-children must 
be extinct, before the title of the survivors 
is extinct. The widow, not having smrvived 
the whole family, took no fee in the estate, 
and whatever estate John took prior to his 
death, was not lost or impaired by his moth- 
er's surviving him. It is "further contended 
on the other side, that by the will the estate 
is devised to the testator's children, and 
their issue, who survived the mother. But 
there is not a single -expression in the will 
indicating sucfi an intention, nor a single 
rule of law which supports such an inter- 
pretation. The devise to the widow is on 
condition that she survives all her children 
and theur issue. And the legal inference, say 
the defendants' counsel, is, that all the estate 
is devised to her survivors; a deduction 
both illegal and illogical, and, as we contend, 
refuted by the whole tenor of the will, and 
every rule of construction known to the law. 
It by no means follows, that because the 
fee was given to the widow upon a contin- 
gency that never happened, any of the chil- 
dren therefore are to be disinherited. The 
fee of the estate in remainder was undoubt- 
edly in all the children during the mother's 
life. Has it been divested? Has the; testa- 
tor declared, that if John died, living the 
mother, his share should go to the surviving 
brother and sister? Is not his intention most 
manifest, that his children should have his 
estate equally, after John's attaining his ma- 
jority? Is there an intimation that that in- 
tention is changed, or that the title should be 
changed, except in one event only, viz. tBe 
mother's surviving all her children and their 
issue? Why should John be disinherited 
after he reached the years of manhood? 
The estate is not devised in tail to the grand- 
children of the testator, but in fee to his chil- 
dren. Edward and Amy, who had children, 
took a fee, and could dispose of that fee. 
Why should not John, after his majority? 
There might be some reason for limiting his 
title to his arrival at full age, but then the 
reason ceases, and all subsequent limitations 
are odious to the law, and are not to be sus- 
tained by loose conjectures of the testator's 
intentions. Suppose the testator had by his 
will merely devised a life estate to his wife, 
and provided that if she survived all her chil- 
dren and their issue, she should take the 
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estate in fee, and said nothing more; can 
it be pretended that the surviving children 
only would have taken? Would not the fee 
have vested equally in all the children, im- 
mediately on the testator's death, to be di- 
vested from all or any of them, by the moth- 
er's surviving them all and their issue? 
Would not the law pronounce, that all the 
children took and had a right to hold against 
all the world, until their mother succeeded 
at once to all their rights by virtue of the 
will? And yet the supposed case is far less 
cogent in favor of the children, than the case 
in question; for in that case, the intention 
that the children should take it is by infer- 
ence only, and in this ease the intention of 
the testator is manifest, that his then chil- 
dren should take in fee the remainder of his 
estate equally. 

The argument of the defendants' counsel 
supposes, that if Edward had died, leaving 
issue, that his issue would have taken under 
this devise to the children, though not ex- 
pressly named. And hence he infers, that 
the estate goes to the children and their is- 
sue, who survived the mother. That Ed- 
ward's issue would have taken, let him die 
when he would, is to us indubitable. The 
devise to Edward, Amy, and John, of the 
testator's estate, is to them, their heirs and 
assigns for ever, and no doubt vested a re- 
mainder in fee in them, subject to the sole 
contingencies of an entire failure of all the 
children and their issue, prior to the death of 
the mother, and to Edward's dying without 
issue during the minority of John. Subject 
to these events, Edward could dispose of his 
share of the estate by deed or will, and his 
children would inherit it, on his death. And 
the subsequent part of the same devise, in 
which he gives the share of the child dying 
without issue, confirms this construction. 
That clause in the devise, while it shows 
that the issue of Edward would take, does 
not enlarge, but restrains the devise from an 
absolute vested remainder, subject only to 
the mother's survivorship, to a further con- 
tingency, of his dying without issue, prior to 
John's majority. If, therefore, Edward had 
died before or after John's majority, and 
had left issue, he would have died seised of 
a vested remainder, defeasible 'only by the 
mother's surviving all her children and their 
issue; and Edwai'd's issue would have taken 
their father's share, as his heirs, unless he 
had otherwise disposed of it, and would have 
holden it, subject only to their grandmoth- 
er's surviving them, their uncle, aunt, and 
their issue. But in the contingent devise of 
the fee to the widow, we look in vain for a 
provision of this kind, or for any language 
which will sustain the construction of the 
defendants' counseL By that devise, it is 
simply provided, that the mother shall take 
the fee if she survives all her children and 
their issue, but it does not provide that the 
children who survive her alone, and the is- 
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sue of those deceased, shall take. And no 
such provision was necessary, the remainder 
in fee having heen previously disposed of- 
And yet if such had been the testator's in- 
tention, -we should have found some ex- 
pression indicative of that intention. If we 
are correct in our exposition of this will, 
John had a legal interest in the mortgaged 
premises, and the plaintiff's title is valid. If 
we are incorrect in our exposition, then we 
hold it to he perfectly clear, that nothing he- 
yond a life estate to the widow was legally 
devised. The contingent devise of the fee 
to her never took effect, and it has, we con- 
tend, been fully shown, that there is no de- 
vise to the survivors of the widow, as in- 
sisted on by the other side. Unless, there- 
fore, the children of the testator took a vest- 
ed remainder, as before stated, there is no dis-' 
position of the fee, and as to that fee the de- 
visor died intestate. In that case it is per- 
fectly clear, that the estate descended equally 
to his three children, and that John took one 
third, which is covered by the mortgage. 

Upon the whole it is submitted, that John, 
at the time of the mortgage, had a vested le- 
gal interest in the mortgaged premises, which 
was not divested by any subsequent event, 
and that the plaintifiC is entitled to the judg- 
ment of the court, for possession of the same. 

STORY, Circuit Justice. In the construc- 
tion of wills the cardinal rule is, to follow 
the intention of the testator, as it is to be 
collected from the whole provisions of the 
particular will. If the testator uses words, 
which have received a technical sense, that 
sense is presumed to' be his own, unless a 
different meaning is fairly deducible from 
the context. In that event, the technical 
sense will bend to the apparent intention. 
If there are two intentions on the face of the 
will, one of which is general and consistent 
with the rules of law; and another special 
and inconsistent with the rules of law, the 
latter yields to the former, and if necessary 
to give effect to the will, may be rejected 
altogether. The struggle in all such cases 
Is to accomplish the real objects of the testa- 
tor, so far as they can be accomplished, con- 
sistently with the principles of law; but in 
no case to exceed his intention fairly de- 
ducible from the very words of the will. 

The interpretation of the present will Is 
certainly not unattended with diflBculty; 
though I confess, that until I had examined 
the ingenious arguments urged at the bar, I 
had not supposed, that there was so much 
matter for controversy. The testator mani- 
festly intended to dispose of his whole estate, 
real and personal. After providing for the 
payment of his debts and funeral charges, 
he bequeaths the residue to his wife, dtu^ing 
her life, "to be improved for her benefit, and 
providing for his children, relying," as he 
gays, "on her goodness and discretion in that 
particular, as she may think proper." In 
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ease his wife should not live to see his 
youngest son, John Spaulding, arrive to the 
age of 21 years, he bequeathed the same 
estate to his daughter Amy, to be by her im- 
proved and as a hopie for his son John, as 
an equivalent for his said son's bringing up, 
till he arrives to the age of 21 years. Then 
follows this clause: "At which time my will 
is, that all my then estate, real as well as 
personal, shall be divided amongst all my 
children, Amy, Edward, and John, equally, 
share and share alike, to them and their heirs 
for ever, or to the surviving children, in case 
of death to either of them, leaving no issue." 
Now it is clear, that the estate to his daugh- 
ter, Amy, was to take effect only upon the 
contingency, that his wife died during John's 
minority. And the question first meeting us 
in the cause is, whether the remainder .of the 
clause is dependent upon that event, or 
whether it applies to the whole of the pre- 
ceding provisions of the will, and rides over 
all of them. In other -words, is the estate tQ 
be divided when John arrives of age, al- 
though the wife is then living; or is it to be 
divided only in ease of her death before that 
period? The former is the construction con- 
tended for by the plaintiff; the latter is con- 
tended for by the defendants. If the de- 
fendants* construction is adopted, then if the 
will had stopped here, there would plainly 
be no devise whatsoever of the remainder 
after the wife's death, in the events which 
have happened. We shall presently see, 
whether the devise over to her helps the de- 
fect But supposing this to be the only 
clause, which contains any devise to the chil- 
dren, the latter wUl take nothing under the 
will, unless this clause is construed to apply 
to a division of the whole estate (subject to 
the wife's life estate) on John's arriving at 
21 years of age. One doubt arising upon 
this construction is, that the clause applies 
as well to personal as real estate; and it may 
be asked, how could the personal estate be 
divided during the wife's life, without inter- 
fering with her right of enjoyment? Per- 
haps this objection is not in its own nature 
insuperable. Testators do not ordinarily dis- 
tinguish between personal and real estate, 
and generally suppose them susceptible of 
the same modifications as to enjoyment and 
right It is farther objected, that the clause 
is found in immediate connexion with a pro- 
vision for the daughter. Amy, during John's 
minority, and naturally flows from that. 
But that again is not decisive; for the testa- 
tor may still have contemplated the same 
event (i. e. John's arrival at age) as the 
period, at which his devises to his children 
should vest absolutely in them. It is asked, 
on the other side, and with great force, why 
the testator should not be presumed to in- 
tend a present vested interest in remainder in 
his children when they were all of age and 
capable of making a suitable division for 
their benefit, rather than to postpone all their 
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interest upon the contingency of tlieir sur- 
viving Ms wife, and by such postponement 
lead to a preference of unborn issues over 
his own children? There is much weight in 
this suggestion. And it acquires additional 
force, if upon any other construction, the 
children are, by the terms of the will, left 
unprovided for, in case the wife should sur- 
vive John's coming of age. It would be 
sti-ange, that the testator should so solicit- 
ously provide for a division of his estate 
among his children, if his wife died during 
John's minority, and yet should leave them 
unprovided for, if she survived that period, 
notwithstanding her estate was limited to 
her own life. To argue such an intention, 
would be to suppose great want of fore- 
thought, or great caprieiousness of purpose 
in the testator. 

Let us see, then, whether the subsequent 
words of the will afford any light to aid us 
in the proper construction. They are as fol- 
lows: "Further, should it so happen that all 
my said children should die, and leave no 
issue, and my wife survive them, then and 
in that particular my will and desire is, that 
the e.state afoi'esaid be and remain hers in 
fee simple, to dispose of at her will and 
pleasure." The event never happened. She 
did survive all the children; but she did not 
sm-vive their issue. So that the devise over 
never took effect to enlarge her life estate 
into a fee. Either, therefore, the remainder 
is intestate property, divisible among the 
heirs, and of course John took one third; or 
the will has operated as an effectual devise 
of it to the children or their issue. Now this 
clause does not purport on its face to make 
any devise whatsoever to the children. It is 
simply limited to a devise over to the wife, 
on their dying without leaving issue, in her 
lifetime. It pi-esupposes that the children 
had taken the estate by some antecedent pro- 
vision. If we suppose, that the prior clause, 
for the division of the estate on John's ar- 
riving at 21, was intended to apply generally, 
there would be no difficulty in reconciling this 
devise over with such an intention in either 
of two ways. In the first place, the devise 
over might be construed to be limited to the 
case of all the children dying without leaving 
issue, before John's arrival at age, in which 
case if any of the children or their issue 
should survive John's arrival at age, they 
would take an absolute fee. Or, in the sec- 
ond place, it might be construed to extend 
to the ease of all the children dying with- 
out issue, at any time during the life of the 
wife, and then it would be an executory de- 
vise over, after a conditional fee in the chil- 
dren, determinable on that event; and in this 
view, it would have become absolute by the 
non-occurrence of the fact, which was to de- 
termine it. The clause itself is susceptible 
of either construction; and so construed, there 
is no interference with any express inten- 
tion of the testator. But the defendants con- 



tend, (and it is vital to their success in the 
cause, that they should contend,) that the 
will completely disposed of the whole estate, 
and that it contains a devise to such of the 
children only, or their issue, as should sur- 
vive the wife, in fee, and that such survivor- 
ship is indispensable to their title, and forms 
the contingency, on which it is to vest. Now, 
how is this construction made out? There is 
no clause in the wUl, expressly making such 
a provision. The whole argiunent of the 
defendant's counsel rests on the ground, that 
the clause respecting the division of the es- 
tate is inapplicable to it. It must then be 
deduced, if at all, by implication from the 
terms of the devise over to the wife, in the 
event of her surviving the children and their 
issue. But the terms of that devise are just 
"as well satisfied by supposing the testator to 
have given all his children a vested fee, de- 
terminable upon her surviving them and their 
issue, as by supposing a contingent fee to 
them, to vest upon the happening of the same 
event. If, therefore, the case stands equal, 
how can the court raise any such estate by 
implication, unless upon the most arbitrary 
conjecture? But does it stand equal? In the 
first place, the law generally leans against 
creating contingent estates, when the words 
of the will may be satisfied by considering 
them vested. In the next place, in order to 
arrive at this conclusion, we must suppose 
an intention in the testator to deprive his 
immediate offspring of all present fixed in- 
terest in his estate, (however important such 
an interest might be to their comfort,) when 
it is plain from other parts of his will, that 
they were all objects of his affection and 
bounty. We must suppose, that he deliberate- 
ly intended to give them a mere contingent 
interest, and for this purpose to postpone 
them, as the event might be, and indeed was, 
in favor of unborn issue, towards whom he 
could not be presumed to feel any peculiar 
affection. Such an Intention is neither natu- 
ral nor wise; and a com:t must go very far 
in making presumptions, to justify itself in 
deducing it from such general words. I con- 
fess myself not bold enough to imdertake 
it. The prior devise of a life estate to the 
wife, certainly affords no argument to sup- 
port it; for that merely points to the order, 
in which the property is to be enjoyed in 
possession, and not to the period when it 
shall vest in right. Let us suppose for a 
moment the intermediate devise (as to the 
division of the estate on John's arrival at 
21,) struck out of the will, as a view most 
favorable to the defendants; how then would 
the case stand? There would be a devise to 
the wife for life, and a devise over to her in 
fee, in case she should survive all the chil- 
dren and their issue. That is the very form, 
which the words of the will must assume, 
as the defendants' argument connects them. 
Now, we see at once, that is no devise what- 
soever in terms to the children. And yet. 
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no one can read the words without feeling, 
that they are the primary objects of his 
bounty, after the wife's life estate is spent. 
If after the devise to his wife for life, the 
testator bad added the words, "and after 
her death the remaiiider to my three children 
and their heirs," and then the devise over had 
followed, could there be a legal doubt, that 
the court, upon acknowledged and settled 
principles, must have construed the remain- 
der Immediately to have vested in the chil- 
dren upon the testator's death, subject to be 
defeated by the executory devise over taking 
effect? I presume not If the court were 
driven to give a construction to the will upon 
the two clauses above-mentioned, drawn in- 
to such connexion, and to create an estate by 
implication in the children, I confess I know 
not what words more appropriate, or more 
exact to express such implication, could be 
used. But it would be sufOlcient for the 
present ease to say, that the construction, 
which the defendants wish the court to ^ive 
to the words of the will, is not in Its own 
nature more probable, or more consistent 
with any ascertained intention of the testator, 
than that before suggested. 

If it were necessary to decide the case upon 
the very form of the provisions in the will- 
my present judgment is, that one of two coiir 
structions ought to be adopted. 1st. That 
the clause as to the division of the estate, on 
John's arrival at 21, should be construed 
to apply as well to the case of the wife being 
then alive, as of her being then dead; and 
in this view the devise over ought to be 
restrained to all the children's dying during 
John's minority, without leaving issue, ur, 
2dly, putting that clause aside, that the chil- 
dren should be deemed to take a vested es- 
tate in fee in remainder after the wife's life 
estate, with an executory devise over to the 
wife, if she survived them and their issue. 
Upon either construction the plaintiff would 
be entitled to recover. But if these construc- 
tions are to be rejected, as not fully supported 
by any reasonable implication upon the terms 
of the will, I am most clearly of opinion, that 
the construction set up by the defendants is 
Indefensible in point of law, and rests upon 
a far more unsatisfactory and infirm founda- 
tion. The consequence, then, must be, from 
the very doubt of the testator's intention, 
and from the omission to provide for the case, 
which has happened, that the estate must be 
deemed intestate; and then the plaintiff is 
entitled to recover the one third, which was 
John's distributable share. 

In either view my opinion is, that upon 
the facts agreed, judgment ought to be 
entered for the plaintiff. The district judge 
concurs in this opinion, and therefore judg- 
ment must be entered for the plaintiff for one 
third of the demanded premises. 

NIHOI.S (UNITED STATES v.). See Case 
No. 15,^0. 

NILES (ROSE v.). See Case No. 12,050. 
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NIMIOK et al. v. MUTUAL LIFE INS. CO. 

[10 Am. Law Beg. (N. S.) 101; 3 Brewst. 502; 

18 Pittsb. Leg. J. 164; 3 Pittsb. Rep. 

293; 1 Bigelow, Ins. Rep. 689.] 

Circuit Court, W. D. Pennsylvania. Jan. 11, 

1871- 
LiPB Insdbaitoe — Sdioide of Insured — Insanity. 

[1. Insanity being an exceptional condition of 
mind, the legal presumption is that every one is 
of sound mind until the contrary is proved by 
sufficient affirmative evidence. 

[2. Under a policy conditioned to be void in 
case the assured should "die by his own hand," 
there can be no recovery in case of suicide, if the 
assured, at the time of committing the act which 
resulted in death, had sufficient powers of mind 
and reason to understand the physical nature 
and consequences of such act, irrespective of 
the question whether he was capable of under- 
standing its moral nature and quality. Follow- 
ing Dean v. American Mut Life Ins. Co., 4 
Allen, 98.] 

[Cited in brief in Mutual Life Ins. Co. v. Ter- 
ry, 15 Wall. (82 U. S.) 586.] 

[Cited in Van Zandt'v. Mutual Benefit Life 
Ins. Co., 55 N. Y. 177.] 

This was an action upon a policy of life in- 
surance [by Alexander Nimiek and others 
against the Mutual Life Insurance Com- 
pany.] 

John Barton, J. H. Bailey, and "W. G. Chal- 
fant, for plaintiff, cited Breasted v. Farmers' 
Loan & Trust Co., 4 Hill, 73, 8 N. Y. 299; 
Estabrook v. Union Mut Life Ins. Co., 54 
Me. 224; St Louis Mut Life Ins. Co. v. 
Graves [6 Bush, 268], Ct App. Ky.; and 1 
Phil. Ins. §§ 896, 1162. 

Geo. Shiras, Jr., J. M. Stoner, and Mr, Pat- 
terson, for defendants, cited Borradaile v. 
Hunter, 5 Man. & G. 639; Clift v. Schwabe, 
3 C, B, 437; Dean v. American Mut Life 
Ins. Co., 4 Allen, 96. 

McKENNAN, Circuit Judge (charging 
jury). This suit is brought by the assignees 
of H. C. Benham to recover from the Mutual 
Benefit Life Insm-ance Company the sum of 
?5000, which it agreed to pay at the death of 
Benham, upon certain conditions, set forth 
in the policy of insurance on which the suit 
Is founded. The defendants, by .their plea, 
admit all the essential facts alleged in the 
declaration, and they are, therefore to be as- 
sumed as fully proved, and the plaintiff's 
right primarily to recover as established. 
But this admission is covered with an aver- 
ment that the assured "died by his own 
hand." Upon this ground the plaintiff's re- 
covery is resisted. This allegation Is denied 
by the plaintiffs, and they further reply that 
Benham, at the time of his death, was of un- 
sound mind. Evidence has been produced 
on both sides touching the manner of Ben- 
ham's death, and his mental condition at the 
time. Of the sufficiency of this you are to 
judge, under the instructions presently to be 
given. Upon the party who afBrms an essen- 
tial fact devolves the burden of proving it 
It Is Incumbent on the defendants, then, to 
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convince you that the assured was tbe wil- 
ful destroyer of Ms own life. On the proof of 
this the defence must stand or fall. So, if 
this fact is satisfactorily shown, it is the 
duty of plaintiffs to make out the allegation 
that the assured was insane. Insanity is an 
exceptional condition of the mind, and the 
legal presumption, therefore, is that every one 
is of sound mind imtil the contrary is proved 
Dy sufficient affirmative eviaence. 

You will then inquire, in the first place, as 
to the manner in which the assured came to 
his death. Did he take his own life, or was 
it taken by others? Was his death voluntary 
or accidental? If you find that it resulted 
from his own act you will then consider the 
state of his mind, as it affected the exercise 
of his will, and a comprehension of the physi- 
cal consequences of the act, aside from its 
moral character. I do not deem it at all per- 
tinent to the practical solution of the ques- 
tion to invite a discriminating scrutiny of the 
opinions of the excellent professional gentle- 
men who have diEfered so widely in judgment 
upon the same statement of facts as to the 
sanity of the assured. It would furnish you 
no assistance in reaching a conclusion within 
the range which the law prescribes as the 
limit of your inquiry. How far it is neces- 
sary or proper for you to go in this direction, 
I proceed to state more fully, in answer to 
the points submitted by the counsel on bath 
sides. The provision in the policy is in these 
words: "Or in case he shall die by his own 
hand * « * this policy snail be void, null, 
and of no effect." Literally interpreted, 
these words import death under all circum- 
stances ckused by the act of the assured, 
whether intentional or accidental Some re- 
laxation of their strict sense, however, is re- 
quired by the nature of the contract, to ef- 
fectuate the intention and object of the par- 
ties, but no qualification of them, not neces- 
sary to this end, is warrantable. They are 
intended to protect the insurer against the 
consequence of the physical act of the as- 
sured. They refer distinctly to the physical 
agency by which death may be caused; only 
by implication, quite speculative, to the moral 
sensibility of the agent. Their sense, then, is 
entirely satisfied by expounding them as de- 
scribing an act of the assured resulting in his 
death, as an intended consequence of it, irre- 
spective of his understanding of its moral 
nature. 

Adopting the language of Erskine, J., in 
Bori-adaile v- Hunter, 5 Man. & G. 639, "It 
seems to me that the only qualification that 
a liberal interpretation of the words, with 
reference to the nature of the contract, re- 
quires, is that the act of self-destruction 
should be the wilful act of a man having, at 
the time, sufficient powers of mind and rea- 
son to understand the physical nature and 
consequences of such act, and having, at the 
time, a purpose and intention to cause his 
own death by that act; and that the question 
whether, at the time, he was capable of un- 



derstanding and appreciating the moral na- 
ture and quaUty of his purpose is not rele- 
vant to the inquiry further than as it might 
illustrate the extent of his capacity to un- 
derstand the physical character of the act it- 
self;" and also the words of Bigelow, C. J., 
delivering the imanimous judgment of the su- 
preme court of Massachusetts in Dean v. 
American Mut. Life Ins. Co., 4 Allen 98: 
"Applying, then, the first and leading rule 
by which the construction of a contract Is 
regulated and governed, we are to inquire 
what is a reasonable inteiprelation of this 
clause, according to the interest of the par- 
ties. It certainly is very difficult to maintain 
the proposition that, where parties reduce 
their contract to writing, and put their stipu- 
lations into clear and unambiguous language, 
they intended to agree to anything different 
from that which is plainly expressed by the 
terms used. It is, however, to be assumed 
that every part of a contiuct is to be con- 
strued with reference to the subject-matter 
to which it relates, and with such limitations 
and qualifications of general words and 
phrases as properly aiise and grow out of 
the nature of the agreement in which they 
are found. Giving full force and effect to 
this rule of interpretation, we are unable to 
see that there is anything unreasonable or 
inconsistent with the general purpose which 
the parties had in view in making and ac- 
cepting the policy, in a clause which excepts 
from the risks assumed thereby, the death of 
the assured by his own hand, irrespective of 
the condition of his mind as affecting his 
moral and legal responsibility at the time the 
act of self-destruction was consummated. 
Every insurer, in assuming a risk, imposes 
certain restrictions and conditions upon his 
liability. Nothing is more common than the 
insertion in policies of insurance of excep- 
tions by which certain kinds or classes of 
hazards are taken out of the general risk 
which the insurer is willing to incur. Es- 
pecially is this true in regard to losses which 
may arise or grow out of an act of the party 
insured. Such exceptions are founded on the 
reasonable assumption that the hazard is in- 
creased when the insurance extends to the 
consequences which may flow from the acts 
of the person who is to receive a benefit to 
himself or confer one on others by the hap- 
pening of a loss within the terms of the pol- 
icy. Where a party secures a policy on his 
life, payable to his wife or children, he con- 
templates that, in the event of his death, the 
sum insured will inure directly to their bene- 
fit So far as a desire to provide, in that con- 
tingency, for the wdfare and comfort of 
those dependent upon him can operate on his 
mind, he is open to the temptation of a mo- 
tive to accelerate a claim for a loss under the 
policy by an act of self-destruction. Against 
the increase of the risk arising from such a 
cause, it Is one of the objects of the proviso 
in question to protect the insurers. Al- 
though the assured can derive no pecuniaiy 
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advantage to liiinself tiy fastening his own 
death, he may have a motive to take Ms 
own life, and thus to create a claim under 
the policy in order to confer a benefit on 
those who, in the event of his death, will be 
entitled to receive the sum insured on his 
life. Unless, then, we can say that such a 
motive cannot act on a mind diseased, we 
cannot restrict the words of proviso so as to 
except from the risk covered by the policy 
only the case of criminal suicide, where the 
assured was in a condition to be held legally 
and morally responsible for its acts. It cer- 
tainly would be contrary to experience to af- 
firm that an insane person cannot be influ- 
enced and governed in his actions by the 
ordinary motives which operate on the human 
mind. Doubtless there may be cases of de- 
lirium or having madness where the body 
acts only from frenzy or blind impulse, as 
there are cases of idiocy or the decay of men- 
tal power, in which it acts only from the 
promptings of the lowest animal instincts. 
But in the great majority of cases where rea- 
son has lost its legitimate control, and the 
power of exercising a sound and healthy voli- 
tion is lost, the mind still retains sufficient 
power to supply motives and exert a direct 
and essential control over their actions. In 
such cases the effect of the disease often is 
to give undue prominence to surrounding cir- 
cumstances and events, and, by exaggerating 
their immediate effects or future conse- 
quences, to furnish incitement to acts of vio- 
lence and folly. A person may be insane, en- 
tirely incapable of distinguishing between 
right and wrong, and without any just sense 
of moral responsibility, and yet retain suffi- 
cient powers of mind and reason to act with 
premeditation, to understand and contem- 
plate the nature and consequence of his own 
conduct, and to mtend the results which his 
acts are calculated to produce. Insanity does 
not necessarily operate to deprive its sub- 
jects of their hopes and fears, or the other 
mental emotions which agitate and influence 
the minds of persons in the full possession 
of their faculties. On the contrary, its effect 
often is to stimulate certain powers to ex- 
traordinary and unhealthy action, and thus 
to overwhelm and destroy the due influence 
and control of the reason and judgment. 
Take an illustration: A man may labor un- 
der the insane delusion that he is coming to 
want, and that those who look to him for 
support will be subjected to the ills of ex- 
treme poverty. The natural effect of this 
species of insanity is to create great mental 
depression, under the influence of which the 
sufferer, with a view to avoid the evils and 
distress which he imagines to be impending 
over himself and those dependent upon him 
for support, is impelled to destroy his own 
life. In such a case suicide is the wilful and 
voluntary act of a person who understands 
Its nature, and intends by it to accomplish the 
result of self-destruction. He may have act- 
ed from an insane impulse which prevented 
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tim from appreciating the moral conse- 
quences of suicide; but nevertheless may 
have fully comprehended the physical effect 
of the means which he used to take his own 
life, and the consequences which might ensue 
to others from the suicidal act. It is against 
risks of this nature— the destruction of life 
by the voltmtary and intentional act of the 
party assmred— that the exception in the pro- 
viso is intended to protect the insurers. The 
moral responsibility for the act does not af- 
fect the nature of the hazard. The object is 
to guard against loss arising from a particu- 
lar mode of death. The causa causans, the 
motive or influence which guided or con- 
trolled the will of the party in committing 
the act, are immaterial as affecting the risk 
which the insurers intended to except from 
the policy. This view is entirely consistent 
with the nature of the contract. It is the or- 
dinary case of an exception of a risk which 
would otherwise fall within the general 
terms of the policy. These comprehended 
death by disease, either of the body or brain, 
from whatever cause arising. The proviso 
exempts the insurers from liability when life 
is destroyed by the act of the party insured, 
although it may be distinctly traced as the 
result of a diseased mind. It may well be 
that insurers would be willing to assume the 
risk of the results flowing from all diseases 
of the body, producing death by the opera- 
tion of physical causes, and yet deem it ex- 
pedient to avoid the hazards of mental dis- 
order, in its effects upon the will of the as- 
sured, whether it originated in bodily disease 
or arose from external circumstances, or was 
produced by a want of moral and religious 
principle." 

I have appropriated so much of these opin- 
ions because they could not be abridged with- 
out impairing the completeness of the argu- 
ment presented by them with so much force 
and clearness.' They declare what is now, 
upon the fullest discussion and consideration, 
and after repeated decisions, the settled law 
of England, and of one of the most respecta- 
ble judicial tribunals in the United States. 
I am not unmindful that there is some di- 
versity of adjudication in reference to this 
question; but, in my judgment, the weight 
of authority, as well as of reason and argu- 
ment, is decidedly in favor of the construc- 
tion adopted. "We must not forget that we 
are dealing with a contract, reduced to writ- 
ing, and founded upon the assent of both par- 
ties to it. It is our imperative duty, then, to 
expound and enforce it as the parties them- 
selves have made and declared it to be, not 
as we might think it ought to have been 
made. If you are not satisfied, by the evi- 
dence, that Horace C. Benham came to his. 
death by his own hand, you will find for the 
plaintiffs the amount claimed by them in this 
suit. If, however, you believe from the evi- 
dence that he committed self-destruction, that 
he intended to destroy his life, and compre- 
hended the physical nature and consequences 
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of his act, the plaintiffs are not entitled to 
recover, and yonr verdict should be for the 
defendant. 

The jury found a verdict for plaintiffs for 
§5,440. 
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Case 'No. 10,267. 

The NIMROD. 

[1 Ware (9) 1.] ■• 

District Court, T>. Maine. Sept Term, 1822. 

Seamen — Jettison of Cakgo without Authority 
— Discharge in Foreign Port — Justification — 
Wages — Right to be Cured — Medicine Chest. 

1. The crew of a" vessel are not authorized to 
make a jettison of any part of the cargo, in a 
case of distress, without the order of the mas- 
ter. 

[Cited in Jay v. Almy, Case No. 7,236.] 

2. If the master alleges, as a justification for 
dismissing a man in a foreign country, that he 
was a dangerous man, he must show that the 
danger of bringing him back would be such as 
might reasonably affect the mind of a man of 
ordinary firmness. 

[Cited in Jay v. Almy, Case No. 7,236; Jor- 
dan V. Williams, Id. 7,528; Tingle, v. Tuck- 
er, Id. 14,057; Worth v. The Lioness No. 2, 
3 Fed. 925.] 

3. If a seaman is discharged abroad, without 
sufficient cause, he will be entitled to wages un- 
til the termination of his voyage. 

[Cited in Jay v. Almy, Case No. 7,236; The 
Paul Eevere, 10 Fed. 158.] 

4. If the master punishes the misconduct of 
a seaman, by imprisonment, he cannot deduct 
from his wages the prison expenses. 

5. A seaman falling sick during the voyage, 
is, by the general maritime law, entitled to be 
cured at the expense of the vessel. 

[Cited in The Ben Flint, Case No. 1,299; 
Longstreet v. The R. R. Springer, 4 Fed. 
672.] 

6. The act of congress of July 20, 1790 [1 Stat. 
1S4], exempts the vessel from the charges for 
medical advice and attendance, provided there is 
a mediciue chest on board, with suitable medi- 
cines and directions for using them. But be- 
fore the owner can claim the exemption, he must 
prove that such a medicine chest was provided. 

This was a suit for mariner's wages. . The 
respondent, in his answer, relied upon a 
defensive allegation, asserting that the 
wages of the libellant were forfeited by mis- 
conduct on his part, and also claimed to de- 
duet from his wages certain hospital and 
prison expenses, incurred during the voy- 
age. 

G. S. Daveis, for libellant. 
N. Kinsman, for respondent. 

WARE, District Judge. The libellant 
shipped, in this case, on board the Nimrod, 
at Portland, March 1, 1822, for a voyage to 
Guadaloupe, or one or more ports in the 

1 [Reported by Hon. Ashur Ware, District- 
Judge.] 



West Indies, and back to her port of dis- 
charge in the United States, and thence to 
Portland, for wages at the rate of thirteen 
dollars a month. Soon after the Nimrod left 
Portland, she sprang aleak, and continued 
leaking more or less until her arrival off 
Bermuda. The wind being ahead, so that 
she could not make a harbor there, as the 
master [Alden] intended, she bore away for 
the West Indies. A day or two after this, 
the weather having became boisterous, and 
the leak increasing, the master called a 
council of the crew, and it was determined, 
for the common safety, to throw over a part 
of the deck-load. The master directed the 
crew to save of the deck-load a house frame 
and some hoop poles. The jettison was 
made according to the master's direction, 
and a small leak was found and stopped. 
Thus far every thing appears to have been 
done regularly, and to the master's satis- 
faction. But the principal leak was not dis- 
covered, and another consultation was held 
to determine what further should be done, 
at which it was resolved to throw over the 
rest of the deck-load. It is not quite certain 
whether the master was, or was not, present 
at this consultation. One witness says that 
he was, and assented to the determination of 
the crew; another says that he was not; 
but all the witnesses agree that about this 
time he went below, and continued below 
the whole or nearly the whole time that the 
crew were employed in throwing over the 
rest of the deck-load. When he returned on 
deck, he appeared to be much dissatisfied 
with what had been done; and from the 
whole testimony, though in part contradic- 
tory, and otherwise not very clear, it seems 
probable that at the time of the second con- 
sultation he was below, or at any rate, that 
he did not voluntarily consent to the sacri- 
fice of the residue of the deck-load. After 
the second jettison the principal leak was 
found and stopped, and the brig arrived in 
safety at Point Petre. There the crew 
signed a protest against the vessel as un- 
seaworthy. A survey was called, and she 
was decided to be seaworthy, with repairs. 
The misconduct of Jane, in connection 
with the rest of the crew, in the business of 
the second jettison, as well as in the pro- 
test, are relied upon as working a forfeiture 
of all claim for wages. I can see no gi-ound 
for inflicting a forfeiture of wages, on ac- 
count of- the protest. If seamen wantonly 
and maliciously make a protest against a 
vessel and this occasions expense to the 
owner, he may be entitled to indemnify him- 
self by making a deduction from their wages. 
But I know of no authority for visiting such 
an act by an absolute forfeiture of wages, 
by way of penalty, without reference to the 
amount of damages it may have occasioned 
the owner. In the present case, however, 
it does not appear that the protest was 
malicious or wanton on the part of the sea- 
men. It is certain that the vessel leaked 
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badly on the outward passage. Part of tlie 
cargo, on account of the bad state of the 
vessel, and tempestuous weather, was, on 
the admission of the master, necessarily 
sacrificed for the common safety, and it can- 
not be deemed a very unreasonable act on 
the part of the seamen to insist that the 
vessel should be examined, before they trust- 
ed their lives in it in the return voyage. 
The survey also proves that repairs were 
necessary to render her seaworthy. The pro- 
test, therefore, so far from furnishing 
grounds for inflicting a forfeiture, will not, 
in my opinion, justify a deduction from the 
wages of the crew. The other charge is of 
a more grave character, and deserves a more 
careful examination. In times of peril, the 
seamen are bound to exert themselves to 
the utmost of their strength to save the ship 
and cargo, and they cannot excuse them- 
selves from this obligation because the ship 
proves, in the course of the voyage, to be un- 
seaworthy. It is, indeed, the duty of the 
owners to provide a ship that is fit to en- 
counter the perils of the voyage, and if it 
discovered before sailing that she is not 
so, the seamen will be justified in refusing 
to go In her. But it is not unusual for ves- 
sels apparently staunch and strong to prove 
otherwise, after getting to sea, and being 
tried by rough weather, from some defect 
which may have escaped notice, without 
imputing any culpable neglect to the own- 
ers. In such a case, the seamen will not be 
heard in justifying themselves for the sac- 
rifice of any part of the cargo, except in a 
case of extreme an^ overruling necessity, by 
saying that it is the owner's fault, whose du- 
ty It was to see that the vessel was tight, 
staunch, and strong, and fit to encounter the 
perils of the voyage. They are bound, in 
such cases, to use their utmost exertions td 
save the cargo, as well as the ship, and 
bring them safely into port. And it is in 
these cases of danger, that a prompt, ready, 
and cheerful obedience to the orders of the 
master, is peculiarly a duty on their part. 

Now it is charged that at this time the 
crew were disobedient and mutinous, and 
that the master was compelled, by a regard 
for his personal safety, to give up, in some 
measure, the command of the ship to the 
mate and crew; that it was in consequence 
of this disorderly conduct approaching to 
mutiny, that a part of the deck-load was 
lost, which might have been saved if the 
crew had been obedient and done their duty 
faithfully. If this charge were sustained 
by the evidence, and it were shown that 
Jane was an active party In this mutinous 
conduct, it might be a just cause for infiict- 
ing the penalty of a forfeiture of all wages 
antecedently earned The difficulty of the 
respondent's case is, that the evidence does 
not support the statement, in the strong 
terms in which It is made. In point of fact, 
no act of disobedience is proved, nor any 
acts on the part of the crew from which It 



can be Inferred that any exercise of author- 
ity on the part of the master would be at- 
tended with personal danger, or that if he 
had remained on deck he might not have re- 
tained the entire control and command of 
his ship, and have saved a part of his deck- 
load, provided the condition of the vessel 
and the state of the weather had been such 
as to render It practicable. The fact of his 
leaving the deck at that critical time, fur- 
nishes an apology for some irregularity on 
the part of the crew. Indeed, for the libel- 
lant, the broad ground is assumed that the 
crew is authorized, without the consent of 
the master, to thow over a deck-load, if, in 
their judgment, the safety of the vessel re- 
quires it. I cannot assent to this doctrine 
In the unqualified terras in which It has 
been urged at the bar. The only authority 
relied upon in support of it is Jac. Sea 
Laws, bk. 4, p. 345, c. 2. He says that "the 
crew of a vessel, for the common safety, 
have a right to throw over a part of the lad- 
ing. This," he adds, "can only be done aft- 
er a previous consultation, if time and cir- 
cumstances permit; and the master, if he 
differ from the crew, has nevertheless a 
rote." If the sense of the author is pre- 
served in the translation, he seems to sup- 
port the position of the counsel in Its full 
extent The only authority which he refers 
to in support of the doctrine is Emerigon. 
Now, if we turn to Emerigon, we shall find 
that, so far from supporting this doctrine, 
he expressly repudiates it. Valin, in his 
commentary on the JIarine Ordinance (arti- 
cle 15, tit. "Capitaine"), says, that in case of 
jettison, the master is bound to follow the 
advice of the crew, or the principal persons 
of the crew, and that if he acts against it, 
he will render himself responsible for any 
damage that may ensue in consequence. 
Emerigon, commenting on the words of Val- 
in, says that "this doctrine does not appear 
to be correct. This is not a case in which 
votes are to be counted and not weighea. 
The captain is master. He is obliged to 
consult them, (the text of the ordinance re- 
quires it,) but he is not obliged blindly to 
follow their advice if, in the circumstances, 
it appears to be bad." Tralte Des Assur. c. 
12, § 4. And Valin, who had expressed this 
opinion in the first part of his commentary, 
returns to the sounder opinion of Emerigon 
when he comes to treat particularly of jetti- 
son, liivre 3, tit. 8, arts. 1, 2. The old ma- 
rine ordinances are very minute and partic- 
ular in their directions on this subject. 
When a jettison becomes necessary for the 
common safety, they require that the mer- 
chants, who in those times generally went 
with their goods, first be consulted. This 
also seems to have been required by the 
Rhodian law. De Jaetu, Dig. 14, 2, 2, 1. If 
they consent, the sacrifice may be made. 
But If they object, the master may appeal 
to the crew, or to the principal persons of 
the crew, and if they agree with him, the 
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Jettison may be made without the consent 
of the merchants. Jus Navale Rhodiorum, 
c. 9, 38; Laws of Oleron, arts. 8, 9; Laws of 
Wisbuy, arts. 29, 21, 38; Consulat de la Mer. 
c. 99; Vinnius In Peekium, p. 195, note a; 
Kurieke, Com. in Jus. Marit. Hans. p. 770, 
tit. 8, § 1; Quaest Illust 32, p. 895; Loc- 
cenius, de Jur. Marit lib, 1, cap. 7, §§ 1, 2. 
This is also the principle adopted by the 
French law. Ordinance de la Marine, llv, 
3, tit. 2, arts. 1, 2; Code de Commerce, art. 
410. 

Undoubtedly the master, before proceed- 
ing to throw overboard any part of his car- 
so, is bound in common prudence, if the 
■case is such as will admit of deliberation, 
to consult with the most skilful and expe- 
rienced men of the ship's company, and to 
allow to their advice all the consideration it 
merits. But the law gives him the author- 
ity, and imposes on him the obligation for 
the government of the ship. It presumes 
that his Judgnjent is superior to that of oth- 
ei-s of the ship's company, and when he con- 
sults them, their opinions are, In the lan- 
guage of Emerigon, rather to be weighed 
than counted. The advice of his crew alone 
would not, I apprehend, excuse him for a 
sacrifice which was clearly uncalled for by 
the danger; nor would it, if he acted against 
it, render him responsible for a sacrifice 
which was manifestly required for the com- 
mon safety. To Justify himself, he must 
prove the necessity, and this will excuse 
him, whether he follow the advice of the 
crew or not This is the doctrine of Emeri- 
gon, and is most conformable to the general 
principles of the maritime law, which at- 
tributes to the master the sole authority for 
the government of the ship, subject to his 
liability to answer for any abuse of his 
power, and imposes upon him the sole re- 
sponsibility. It belongs, then to the master, 
to determine when a necessity arises for 
sacrificing part ot the cargo for the pres- 
ervation of the rest As a general principle 
the crew have no authority to do this with- 
out his orders. What they might be justi- 
fied in doing in extreme cases, such as were 
put at the argument, it is unnecessary to de- 
cide until those cases occur. The rules of 
law are not founded on extreme cases, but 
on common experience— the usual and ordi- 
nary course of things. But it Is said that 
this case itself is anomalous, and that the 
master in going below, and leaving the deck 
at that time of danger, must be supposed to 
have left the mate and crew an authority 
to act according to their own discretion in 
the emergency of the case. There is cer- 
tainly great weight in the observation, un- 
less he left because he was intimidated by 
the mutinous and disorderly conduct of the 
crew, and from a reasonable fear of per- 
sonal injury. Though enough appears to 
show that there was not the best discipline 
in the ship, and perhaps not entire subordi- 
nation, I see nothing in the evidence that 



threatened any personal danger to the mas- 
ter; and in my opinion, this retirement of 
the master from the immediate command on 
deck, does throw upon him the burden of 
proving that the sacrifice was wanton and 
unnecessary, before he can insist on a for- 
feiture, or claim a deduction to be made 
from the wages of the seamen, on account 
of the loss. But the evidence certainly does 
not tend to show that the sacrifice was wan- 
ton. It is admitted by the master that the 
vessel made so much water that it was nec- 
essary to throw over part of the deck-load. 
After that was done, a small leak was 
found and stopped. But the weather con- 
tinued boisterous, and the principal leak re- 
mained. The vessel continued to make so 
much water that the men were kept the 
principal part of the time at the pumps. 
Whether it would have been in their power 
to keep her afioat and carry her safe into 
port, cannot be known, because the attempt 
was not made, but the facts are such as to 
repel the presumption of a wanton sacrifice 
of the deck-load. 

Jane continued on board the Nimrod, after 
her arrival at Guadaloupe, was sent by the 
master to the hospital, and for a subsequent 
alleged offence was imprisoned on shore. The 
day before the brig sailed on her return voy- 
age, he was taken out of prison by the order 
of the master, and discharged, he having first 
engaged Capt Eaton, of the schooner Mon- 
roe, to take him to Portland. The cause as- 
signed by the master for his discharge is, that 
the crew on the outward passage had been 
mutmous and refractory, and that he consid- 
ered it unsafe to return with the same crew. 
He applied to the American commercial 
agent, by whose order two of his crew, Tol- 
man and Seaton, were sent home in another 
vessel. He applied to him also for an order 
to send home Jane, but he being a foreigner, 
the agent declined to interfere. If the con- 
duet of the crew had been turbulent and mu- 
tinous to that degree as to excite in the mind 
of the master reasonable fears for his person- 
al safety, this would undoubtedly be a valid 
reason for then: discharge. But It would be , 
a valid cause for the discharge of the guilty 
only, and not of the innocent; of those who 
were the cause of the danger, and not of 
these from whom nothing was to be appre- 
hended. It may at first seem hatsh to say 
that the master, who has most at stake, shall 
not be permitted to exercise his own judg- 
ment in a case of this kind, without control. 
But there are two parties to the contract and 
the seamen have their rights as well as the 
master. If the simple allegation of the mas- 
ter, that a seaman was a dangerous man, was 
suflacient to justlj^ his discharge, it would al- 
ways be in the power of a master to punish 
a seaman, on any occasion, for imaginary as 
well as real faults. When he assigns, m a 
court of justice^ this as a reason for setting 
aside the obligation of a contract, it is the 
duty of the court to look into the grounds of 
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his apprehension. It is not tlie vain fear, 
hominis cujusdam metieulosi, that will jus- 
tify the master in dissolving the contract. It 
must he such a fear as may be supposed to 
affect the mind of a man of ordinary firm- 
ness. Had, then, the conduct of Jane been 
so distinguished for insubordination and vio- 
lence as to furnish reasonable apprehension 
of danger from him, if he returned in the 
same vessel? It is here to be remarked, that 
sailors, from the nature of their employment, 
acquire habits that are somewhat peculiar. 
Their occupation exposes them to hardships 
and privations, and accustoms them to dan- 
gers; and while it trains them up to habits 
of intrepid courage, generates also those 
faults of character which are apt to be asso- 
ciated with fearlessness of personal danger 
in minds somewhat rude and undisciplined by 
education, roughness and impetuosity of man- 
ners, and hasty and choleric tempers- We 
must talie them as they are, and compound 
for their bad by theh: good qualities. It 
would be unreasonable to expect from men 
bred on the stormy element, upon which they 
live, that subdued and respectful tone of man- 
ners that persons in a similar ranli in life ex- 
hibit, who are daily accustomed to witness 
the restraint and decorum of manners that 
prevail in a very different kmd of society. 
They are subject to the orders of the master, 
and are bound to observe a respectful deport- 
ment. But they are engaged in a rude and 
troubled service, and masters do not always 
very scrupulously measure the words in 
which then: commands are given, and if or- 
ders are sometimes given in an overcharged 
manner, it is not surprisuig if the answers 
should have something of the same coloring. 
Public policy, as well as strict justice, re- 
quires that these defects of temper and man- 
ners, which naturally, if not necessarily, arise 
out of the circumstances of their life, should 
be looked upon with indulgence, and that ev- 
ery hasty word or imprudent act should not 
be seized upon as a pretext for inflicting for- 
feitures. But at the same time, when a dis- 
position of undoubted malignity, and a spirit 
of dangerous insubordination appears, it 
should be repressed with exemplary severity. 
And this is the spirit of the maritime law, 
founded on the ancient and immemorial is- 
agesof thesea. Mutinyis punishedwith death, 
but very disorderly conduct, not a great 
deal short of mutmy, when it proceeds from 
the effei-vescence of sudden passion, and does 
not proceed from a disposition radically de- 
praved and cornipt. Is easily forgiven on re- 
pentance, a return to duty, and tender of 
amends. The spirit of the law is accommo- 
dated to the character of the sailor, Jacilis 
ii-asci tamen ut placabilis esset. Thorn v. 
White [Case No. 13,989]; Relf v- The Maria 
[Id. 11,692]; The Exeter, 2 0. Rob. Adm. 261; 
Black V. The Louisiana [Case No. 1,461]; Dix- 
on V. The Cyrus [Id. 3,930]. 
• Admitting that there was as much insub- 
ordination in the crew as is alleged, and it Is 
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certain that there was considerable, Jane, al- 
though he may not have been free from 
blame, is clearly shown not to be one of the 
mosttm-bulent The testimony distinctly points 
out Tolman and Seaton as being the two most 
disorderly spirits, and it is evident that from 
them the prkicipal, if not the whole of the 
ti-ouble arose. It is from them that the 
threatening language is heard, and they ap- 
pear to be the prominent actors in all the dif- 
ficulties that arose; and they seem silently 
to have acquiesced in the justice of thehr dis- 
charge, for they make no claim for wages. 
Jane, on the other hand, was at this tune la- 
boring under indisposition; he was excused 
by the master from the most laborious part 
of his duty, and by his order was, on the ar- 
rival of the vessel at Guadaloupe, sent to the 
hospital as an invalid. He is not to be made 
responsible for the misdeeds of others. _ Look- 
ing at the whole evidence, my opinion is, that 
a justifiable cause for his discharge is not 
made out. If a marmer is discharged with- 
out just cause, he may follow the ship home, 
and recover full wages to the prosperous ter- 
mination of the voyage. Laws of Oleron, art. 
12; Laws of Wisbuy, art 25; Consulat de 
la Mer. c. 267; Whitton v. The Commerce 
[Case No. 17,604]. 

Two charges are claimed by the master to 
be deducted from the libellant's wages. The 
first is the prison charges, while he was, by 
the master's procurement, confined on shore. 
The master has an undoubted right, for the 
purpose of maintaining order and discipline 
on board his ship, to punish the misconduct 
of the seamen in a proper manner. Whether 
he is authorized, for this purpose, to imprison 
then- in foreign jails, except m very peculiar 
cases, is at least a matter of doubt If a 
seaman has committed a crime of too aggra- 
vated a character for the master to punish,, 
he will be justified in securing him in jail un 
til he can be sent home for trial; . and Der- 
baps in other cases, when a seaman exhibits- 
a temper particularly ungovernable, he may 
be authorized to resort to such means for sub- 
duing his obstinacy, and reducing 'aim to- 
obedience. But if he chooses to punish a 
seaman by imprisonment in a foreign jail, 
he - cannot inflict a second punishment by 
charging the prison expenses upon the sea- 
man. 1 Pet Adm. 175, 176, note. This de- 
duction is therefore disallowed. The other 
charge, for which the master claims to make 
a deduction from the wages of the libellant, 
is the expenses paid for him during his sick- 
ness in the hospital. By the general mari- 
time law, if a seaman falls sick during the 
voyage, he is to be cm-ed at the expense of 
the vessel. Laws of Oleron, art 7; Laws of 
Wisbuy, art. 19; Laws of the Hanse Towns, 
art. 45; Swift v. The Happy Return [Case 
No. 13,697]. The law of the United States- 
for the government of seamen in the mer- 
chant service has modified the general law in 
one particular. Act of July 20, 1790, c. 29, 
§ 8. By that act the vessel is exempted 
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from the charge for medical advice, rendered 
to a sick or disabled seaman, when there is 
on board a medicine chest, properly supplied 
with medicines, and with proper directions 
for using them. But the statute speaks only 
of medical advice, and leaves all the other 
expenses of sickness to fall, where the mari- 
time law had placed them, upon the vessel. 
If the seaman is put on shore, the expenses 
of boarding and nursing are still to be borne 
by the vessel, nor is it exempted from the 
charge for medical advice, except Toy a com- 
pliance with the statute. To entitle them- 
selves to this exemption, the owners must 
prove that a medicine chest was on board, 
furnished with suitable medicines. When a 
party is relieved from a -charge or liability 
imposed by the general principles of law, up- 
on a condition which is to be performed by 
himself, he must prov.e the performance of 
the condition before he can claim the immuni- 
ty. In the present case, no evidence is of- 
fered to show that there was any medicine 
chest on board, and this is a fact which can- 
not be presumed without proof. Consequent- 
ly> as the owners cannot pretend to claim the 
exemption under the statute, the court is left 
to apply to the case the general rule. 
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In re NIMS et al. 

aO Ben. 53; 18 N. B. B. 91; 26 Pittsb. Leg. J. 
11.] 1 

District Court, N. D. New York. July, 1878.2 

BaNKBUPTOY — DiSTRlBOTION OF ASSETS — JoiNT 

Ckeditors and Partnekship Creditors. 

N. and Ij. were partners under the name of 
N. & Co., and as such contracted debts and fail- 
ed without assets. Thereafter they began busi- 
ness again as partners under the name of "N., 
Agent" They contracted debts and failed, 
leaving assets, which came into the hands of an 
assignee in banruptcy, but were insufficient to 
pay the debts contracted under the name of 

N., Agent:" Eeld, that the creditors of N. & 
Co. were entitled to share in the assets equally 
with the creditors of "N., Agent." 

[Cited in Re Vetterlein, 44 Fed. 62.] 

[In the matter of Ozias L. Nims and David 
Long, bankrupts.] 

Sherman S. Rogers, for creditors. 
William H. Greene, for assignee. 

WALLACE, District Judge. The bank- 
rupts were formerly partners under the firm 
name of "O. L. Nims «& Co.," and as such 
contracted debts and failed without assets. 
Shortly thereafter, they commenced business 
again as partners, under the firm name of 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission, 26 Pittsb. Leg. J. 11, con- 
tains only a partial report.] 

2 [Reversed in Case No. 10,269.] 



"O. L. Nims, Agent," and as such, contracted 
debts and failed, leaving assets which are 
now in the hands of their assignee in bank- 
ruptcy for distribution. The assignee insists 
that the creditors of O. L. Nims & Co. are not 
entitled to share with the creditors of O. L. 
Nims, Agent, in the assets of the latter firm, 
such assets being insuflicient to pay the cred- 
itors of O. L. Nims, Agent, in full. 

I am of opinion that the creditors of each 
firm are to share ratably in all the joint as- 
sets of the bankrupts, and that neither section 
5121 of the Revised Statutes, nor the rule of 
equitable distribution, which that section is 
intended to adopt, precludes the creditors of 
the bankrupts jointly from resorting to any 
joint assets of the bankrupts which may ex- 
ist. The language of section 5121 does not 
in terms prescribe the rule of distribution 
when debts are proved against the bankrupts 
jointly which are not partnership debts; but 
it deals only with the mode of distribution as 
between partnership creditors and creditors 
of the partners separately; and where the 
rights of these classes of creditors are in- 
volved, applies the equitable rule that the 
joint property shaU be first applied to pay the 
joint debts and the separate property the sep- 
arate debts of the partners respectively. 

The creditors of O. L. Nims & Co. are no 
more creditors of the bankrupts separately 
than are the creditors of O. L. Nims, Agent. 
Both classes are joint creditors. The credit- 
ors of O. L. Nims, Agent, can resort to the 
separate property of the bankrupts, as fully 
as the creditors of O. L. Nims & Co. can; 
why should not the latter be permitted to 
resort equally with the former to any joint 
assets? 

The case may be considered as though the 
bankrupts had been carrying on business 
together, in two distinct firms, at the same 
time, in which they were the only partners. 
If that were the case, could it be maintained 
that the property of each firm should be kept 
distinct and appropriated first to the pay- 
ment of the debts of that firm, or would the 
assets of both constitute a common fund for 
the payment of all the joint debts? Neither 
the language of the bankrupt act nor any 
principle of equity, or any rule of adminis- 
tration in bankruptcy of which I am aware, 
requires the assets of each concern to be 
marshalled so that the debts of each shall 
be paid from the assets of each, respectively. 
The principles of distribution In equity have 
their origin in the rights of the creditors at 
law. At law, the creditors of the firm may 
resort in the first instance to the separate as 
well as to the joint property of the parties, 
while the separate creditors of a partner can- 
not resort effectually to the joint property, 
because upon an execution they can reach 
only the interest of the partner and are thus 
obliged to invoke the aid of a court of equity, 
to ascertain it through an accounting, in 
which case the creditors of the firm must 
first be satisfied, and thus obtain a priority 
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as to the joint assets. But suppose an execu- 
tion to l>e levied in favor of a creditor against 
all the members of the firm, upon a joint 
debt, but not on a partnership debt; here the 
sale would carry the title of all the partners, 
and the creditors would not be under the ne- 
cessity of having an accounting, or invoking 
the assistance of a court of equity. There 
would thus appear to be a solid distinction 
between the rights of a creditor of, all the 
partners, and those of one or more partners, 
in the joint property, as respects the partner- 
ship creditors; and the case would not arise 
for the application of the equitable rule which 
postpones the separate creditor to the partner- 
ship creditor in the joint assets. 

Courts of bankruptcy marshal assets on 
equitable rules, and these rules give to cred- 
itors all their legal rights when the enforce- 
ment of these rights does not conflict with 
any equitable principles. The rights at law 
of creditors of the partners jointly are equal 
to those of the creditors of the partnership, 
and no equitable rule is violated if both 
classes are placed upon an equal footing. 
Chief Justice Marshall, in speaking of the 
English rules for marshalling the joint and 
separate estates in bankruptcy, says: "The 
rules which we find laid down by the chan- 
cellor 'for marshalling the respective funds, 
are to be considered merely equitable re- 
straints on the l^gal rights of parties, obliging 
them to exercise those rights in such manner 
as not to do injustice to others." Tucker v. 
Oxley, 5 Oranch [9 U. S.] 35. If the rules of 
disti-ibution originated in the presumption 
that a partnership debt was incurred for the 
benefit of the partnership, and that the prop- 
erty consists in whole or in part of what has 
been obtained from creditors, and is therefore 
considered as a primary fund for the pay- 
ment of such debts, there would be strong 
reason in favor of the position now taken by 
the assignee; but after a very careful read- 
ing of the books, I am unable to find any 
case in this country or in England which ad- 
vances this view, except the dictum in For- 
syth V. Woods, 11 Wall. [78 U. S.] 486. That 
this is not the foundation of the rule which 
gives partnership creditors priority over sepa- 
rate creditors as to joint property, seems to 
be indicated by the cases which postpone the 
partnership creditors when there has been a 
conversion of joint into separate property. It 
is well-settled that partners may, during the 
continuance of the partnership, by agree- 
ment, convert joint into separate estate, or 
vice versa. This conversion determines the 
character of the property, for the purposes of 
its distribution in bankruptcy. CoUyer, 
Partn. § 881, etc. Accordingly, when one 
partner without fraud sells out to the other, 
the property becomes separate property, and 
the creditors of the firm are postponed to the 
separate creditors of the purchashig partner. 
If the rule of distribution is founded on the 
theory that the fund which is derived from 
the creditors is primarily the fund for their 
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payment, and the law, therefore, appropriates 
it to them, it could not be permitted that the 
debtors themselves, by agreement, should de- 
feat this result. 

I have not overlooked the English bank- 
ruptcy cases, which permit proof between 
estates where several partners are in bank- 
ruptcy, some of whom formed a distinct firm, 
carrying on a distinct trade from that of the 
general .partnership, and the articles of one 
trade were furnished by one firm to the other 
(Story, Partn. § 394), by which an appropria- 
tion of the assets of each firm to its debts is 
worked out. In these cases the debts were 
not the debts of all the partners jouitly, nor 
were the assets those of all the partners; 
and the result reached was precisely that 
which would be obtained by applying the 
joint assets to the joint debts of the several 
individuals. 

My conclusion, therefore, is, that the joint 
creditors of the partners are entitled to share 
equally with the partnership creditors, in the 
partnership assets; in other words, that joint 
creditors share equally in joint assets, wheth- 
er their debts are partnership debts or not. 

[Subsequently the assignee presented a peti- 
tion to the circuit court, praying that the order 
of this court be reviewed. The petition was 
granted, and the order of the district court re- 
versed. Case No. 10,269.] 
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In re NIMS et al. 

[16 Blatehf. 439.] i 

Circuit Court, N. D. New York. June 27, 
1879.2 

Bankruptcy— BiSTBiBUTioN op Assets. 

N. and L. were copartners under the name of 
N. & Co. They dissolved, owing debts and 
having no assets. tSubsequently, they formed a 
new partnership, under the name of N., Agent, 
and failed, and were adjudged bankrupts, hav- 
ing firm assets. A creditor of N. & Co. claimed 
to prove against the firm of N., Agent, a debt 
due by the firm of N. & Co.: Held, that he was 
not entitled to share in the assets of the firm of 
N., Agent, being esduded therefrom by the 
provisions of section 5121 of the Hevised Stat- 
utes of the United States. 

[Cited in He Vetterlein, 44 Fed. 62,] 

[In review of the action of the district 
court of the United States for the Northern 
district of New York.] 

In bankruptcy. 

William H, Greene, for assignee in bank'- 
ruptcy. 

Sherman S. Rogers, opposed. 

BLATCHFORD, Circuit Judge. On the 
23d of August, 1875, Henry T. Buell made 
proof in bankruptcy against the two bank- 
rupts, setting forth that they were, before 
the filing of the petition in bankruptcy, in- 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Revelling Case No. 10,268.] 
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debted to him in the sum of S26.962.07, and 
interest thereon from July 1st, 1871, "upon a 
certain promissory note made by them, the 
said bankrupts, by the description of O. L. 
Nims & Co., dated June 29th, 1871, for that 
amount and interest as aforesaid, and pay- 
able to the order of BueU and Whitne.y, on 
demand, after date, at the oflace of H, T. 
Buell & Co., in the city of New York." The 
proof set forth that said note "was given in 
coDsideration of moneys advanced by the said 
Buell and Whitney to the said fii-m of O. L. 
Nims & Co., and of commissions earned and 
services performed by said Buell and Whit- 
ney for said firm." In October. 1875, the 
assignee in bankruptcy applied to the register 
in charge for an order expunging said proof 
of debt The following statement of facts 
was agreed upon by the assignee and Buell: 
"The assignee having applied, in this pro- 
ceeding, for a re-examination of the claim 
preferred by Henry T. Buell, the following 
are the facts conceded in regard thereto, with 
the proof of debt: First. Prior to May 13th, 
1871, Ozias L, Nims and David Long were 
copartners under the firm name of O. L. 
Nims & Co. They then dissolved, Nims do- 
ing no business and Long going into partner- 
ship with L. M. Evans, under the name of 
Evans & Long. When O. L. Nims & Co. 
dissolved they owed debts and had no assets. 
Second. August 12th, 1871, Nims and Long 
formed a new partnership, (neither contrib- 
uting any money or assets,) under the name 
of O. L. Nims, Agent. Third. O. L. Nims, 
Agent, failed, were adjudicated bankrupts in 
these proceedings and made assets. The 
funds in the assignee's hands subject to divi- 
dend were realized from the assets of the 
last firm. No other objection is made to the 
proof of debt of said Henry T. Buell, except 
such as may be deduced from the forego- 
ing facts. The issue is: Is Buell entitled 
to share in a dividend equally with the credit- 
ors of O. L. Nims, Agent, or shall the whole 
fund be distributed to the creditors of the 
firm of O. L. Nims, Agent, to the exclusion 
of the creditors of the firm of O. L. Nims 
& .Co.?" The register made an order dis- 
allowing the claim and expunging it from 
the list of claims on the assignee's record in 
the case. Thereupon Buell presented a pe- 
tition to the district court, praying that said 
order of the register be vacated, and that 
said proof of debt be restored and declared 
entitled to share in the dividends of the as- 
sets mentioned in said statement of facts. 
On a hearing, the district court, on the 18th 
of June, 1878. made an order, that the said 
determination and order of said register be 
overruled, vacated and set aside, and that 
said claim be established as a valid claim 
against the assets in the hands of said as- 
signee, and entitled to dividend accordingly, 
and that said assignee pay the costs and ex- 
penses of the re-examination of said claim, 
to be taxed by said register. The assignee 
now presents a petition to this court, reciting 



the foregoing proceedings, setting forth that 
said order of the district court is erroneous, 
in that it appears that said Buell "was not a 
creditor of the firm of O. L. Nims, Agent, 
composed of said bankrupts, and against 
whom the proceedings in bankruptcy were 
commenced and the said adjudication had, 
and to whose specific creditors said assets 
belong," and praying that said order of the 
district court be reviewed by this court 

The district court held that the creditors 
of the firm of O. L. Nims & Co. and the 
creditors of the firm of O. L. Nims. Agent, 
are entitled to share ratably in all the joint 
assets of the bankrupts, and that neither 
section 5121 of the Revised Statutes, nor 
the rule of equitable distribution which that 
section is intended to adopt, precludes the 
creditors of the bankrupt jointly from resort- 
ing to any joint assets of the bankrupts 
which may exist [Case No. 10,268.] 

The provisions of section 5121 of the Re- 
vised Statutes are as follows: "Where two 
or more persons who are partners in trade 
are adjudged bankrupt, either on the petition 
of such partners or of any one of them, or on 
the petition of any creditor of the partners, 
a warrant shall issue, in the manner pro- 
vided by this title, upon which all the joint 
stock and property of the copartnership, and 
also all the separate estateof eachof the part- 
ners, shall be taken, excepting such parts 
thereof as are hereinbefore excepted. All 
the creditors of the company and the sepa- 
rate creditors of each partner -nay prove 
their respective debts. The assignee shaU 
be chosen by the creditors of the company. 
He shall keep separate accounts of ihe joint 
stock or property of the copartnership and 
of the separate estate of each member there- 
of; and, after deducting out of the whole 
amount received by the assignee the whole 
of the expenses and disbursements, the net 
proceeds of the jotut stock shall be appro- 
priated to pay the creditors of the copart- 
nership, and the net proceeds of the sepai-ate 
estate of each partner shall be appropriated to 
pay his separate creditors. If there is any 
balance of the separate estate of any partner, 
after the payment of his separate debts, such 
balance shall be added to the joint stock, 
for the payment of the joint creditors; and, 
if there is any balance of the joint stock, 
after payment of the joint debts, such bal- 
ance shall be appropriated to and divided 
among the separate estates of the several 
partners according to their respective right 
and interest therein, and as it would have 
been if the partnership had been dissolved 
without any bankruptcy; and the sum so 
appropriated to the separate estate of each 
partner shall be applied to the payment of 
his separate debts. The certificate of dis- 
charge shall be granted or refused to each 
partner as the same would or ought to be if 
the proceedings had been against him alone. 
In all other respects the proceedings against 
partners shall be conducted in like manner 
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as if they had been commenced and prose- 
cuted against one person alone. If sucli co- 
partners reside in different districts, tliat 
court in which the petition is first filed snaH 
retain exclusive jurisdiction over the case." 
The rule of distribution prescribed by this 
section is very distinct It is arbitrary, like 
many other provisions of the bankruptcy 
statute, but it must be followed, and cannot 
be made to yield to any supposed equities in 
favor of any other rule of distribution. Nims 
and Long, partners in trade, have been ad- 
judged bankrupt When the bankruptcy 
proceedings were instituted, they were part- 
ners in trade under the name of 0. L. Nims, 
Agent, and not under the name of O. L. 
Nims & Co. They had partnership assets as 
O. L. Nims, Agent, and no partnership as- 
sets as O. L. Nims & Go. Their joint stock 
and property, taken under the warrant, was 
their joint stock and property as O. L. Nims, 
Agent that is, the joint stock and property 
of the copartnership of O. L. Nims, Agent 
No other joint stock or property could be 
taken, under the warrant as joint stock or 
property. If there was any joint property, 
not the property of the copartaership of O. L. 
Nims, Agent, the separate interest of each of 
the joint owners in such property could be 
taken as his separate estate, under the war- 
rant, but such joint property could not be 
taken as the joint property of the copartner- 
ship of O. L. Nims, Agent. The creditors 
of the copartnership of O. L. Nims, Agen^ 
and the separate creditors of each of the 
partners, are alone declared to be authorized 
to prove debts. Creditors of the two bank- 
rupts jointly, as to matters not arising out 
of the copartnership of O. L. Nims, Agent, 
are not creditors of that copartnership. As 
all partnership debts are, in equity, deemed 
joint and several, the creditors of the co- 
partnership of O. L. Nims & Co. are separate 
creditors of each of the partners. The sec- 
tion directs that the assignee be chosen by 
the creditors of the copartnership, that is, 
creditors of O. L. Nims, Agent, by that co- 
partnership name. The assignee is directed 
to keep an account of the joint stock or 
property of the copartnership of O. L. Nims, 
Agent, and not an account of property owned 
by the two partners jointly, which. is not the 
property of such copartnership by that name. 
He is also directed to keep an account of the 
separate estate of each of the two partners; 
and the interest of each of them in joint 
property which is not the property of the co- 
partnership of O. L. Nims, Agent, by that 
name, is separate estate. The statute fur- 
ther directs that the proceeds of the joint 
stock or property of the copartnership of 
O. L. Nims, Agent, shall be appropriated to 
paj the creditors of that copartnership. All 
the assets in this case are the proceeds of 
the joint property of such copartnership. 
They cannot go to pay the creditors of 
the copartnership of O. L. Nims & Co. The 
creditors of the copartnership of O. L. 

18FED.0AS.— 17 



Nims & Co. are not creditors of the co- 
partnership of O. L. Nims, Agent It is 
only when there shall be a balance of the 
joint stock of the copartnership of O. L. 
Nims, Agent, after paying the joint debts 
of such copartnership, that such balance can 
be divided among the separate estates of the 
two bankrupts, so as to be applied to pay 
their separate debts as members of the co- 
partnership of O. L. Nims & Co. 

It is suggested, that the language of sec- 
tion 5121 does not in terms prescribe, the 
rule of distribution when debts are proved 
against the bankrupts jointly, which are not 
partnership debts, but that that section deals 
only with the mode of distribution as be- 
tween partnership creditors and creditors of 
the partners separately, and, where the 
rights of those classes of creditors are .in- 
volved, applies the equitable rule, that the 
joint property shall be first applied to pay 
the joint debts, and the separate property 
to pay the separate debts of the partners 
respectively; that the creditors of O. L. 
Nims & Co. are no more creditors of the 
bankrupts separately than are the credit- 
ors of O. L. Nims, Agent; that both classes 
are joint creditors; and that, as the credit- 
ors of O. L. Nims, Agent, can resort to the 
separate property of the bankrupts as fully 
as the creditors of O. L. Nims & Co. can, 
the latter ought to be permitted to resort, 
equally with the former, to any joint assets. 
The answer to this suggestion is, that debts 
against the bankrupts jointly, as members 
of the firm of O. L. Nims & Co., are debts 
against each partner separately, and that, 
if there be debts against them jointly which 
are not debts against them severally, and 
are not debts of the copartnership of O. I/. 
Nims, Agent such latter debts .are outside 
of the provisions of section 5121. This does 
not authorize the court to treat as debts of 
the copartnership of O. L. Nims, Agent, 
debts which are not debts of the copartner- 
ship of O. L. Nims, Agent 

In Forsyth v. Woods, 11 Wall. [78 U. S.] 
484, the supreme court had under considera- 
tion section 36 of the bankruptcy act of 
■March 2, 1867 (14 Stat 534), the provisions 
of which are those found in section 5121 of 
the Revised Statutes. In referring to those 
provisions, the court, through Mr. Justice 
Strong, says: "It is not certain that a prom- 
ise by a partnership and a promise by the 
individual partners collectively have the 
same effect If a firm be composed of two 
persons associated for the conduct of a par- 
ticular branch of business, it can hardly be 
maintained that the joint contract of the 
two partners, made in their individual 
names, respecting a matter that has no con- 
nection with the firm business, creates a 
liability of the firm, as such. The partner- 
ship is a distinct thing from the partners 
themselves, and it would seem that debts of 
the firm are different in character from other 
joint debts of the partners. If it is not so. 
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the rule that sets apart the property of a 
partnership exclusively, in the first instance, 
for the payment of its debts, may be of lit- 
tle value. That rule presumes that a part- 
nership debt was incurred for the benefit of 
the partnei-ship, and that its property con- 
sists, in whole or in part, of what has been 
obtained from its creditors. The reason of 
the rule fails when a debt or liability has 
not been incurred for the firm as such, even 
though all the persons who compose the firm 
may be parties to the contract." The rule 
thus referred to by the court is the arbitrary 
rule of the bankruptcy statute of the United 
States. The district judge, in his decision 
in the district court, says, that, after a very 
careful reading of the books, he is xinable to 
find any case in this country or in England, 
except the ease of Forsjth v. Woods [supra], 
which advances the view thus advanced in 
that case. He adds: "That this is not the 
foundation of the rule which gives partner- 
ship creditors priority over separate credit- 
ors as to the joint property, seems to be in- 
dicated by the cases which postpone the 
partnership creditors when there has been 
a conversion of joint into separate property. 
It is well settled, that partners may, during 
the continuance of the partnership, by agree- 
ment, convert joint into separate estate, or 
vice versa. This conversion determines the 
character of the property for the purposes 
of its distribution in bankruptcy. Aceord- 
hagly, when one partner, without fraud, 
sells out to the other, the property becomes 
separate property, and the creditors of the 
firm are postponed to the separate creditors 
of the purchasing partner. If the rule of 
distribution is founded on the theory that 
the fund which is derived from the creditors 
is primarily the fund for their payment, and 
the law therefore appropriates it to them, 
it could not be permitted that the debtors 
themselves, by agreement, should defeat 
this result." The remarks of Mr. Justice 
Strong, in Forsyth v. Woods, are not un- 
derstood to go any further than to say, that, 
under the bankruptcy statute, if there are 
partnership debts and partnership assets, it 
will be presumed that such assets were ob-- 
tained from the partnership creditors, so 
that, if such assets remain to be admin- 
istered in bankruptcy, they shall be applied 
first to pay debts of the partnership. This 
rule of distribution is a statutory one, and 
applies only to partnership assets which re- 
main such to be administered in bankrupt- 
cy. There was never any statute in Eng- 
land, in terms like our statute, during the 
time the English decisions referred to were 
made. Those decisions proceeded on a gen- 
eral equitable idea, that creditors of joint 
debtors who were in fact partners should 
be allowed to share in the assets of the part- 
nership, although not creditors of the part- 
nership, or in respect to any matter growing 
out of or connected with the partnership. 
Hence, the decisions in England, of which 
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the case of Hoare v. Oriental Bank Corp., 
2 App. Cas. 5S9, is a recent instance, hold- 
ing that a joint debt, not shown to have 
been incurred as a partnership transaction, 
and as arising out of partnership business, 
could be proved against the partnership es- 
tate, where the partners were the joint debt- 
ors. In this last case, it was suggested as 
a ground for allowing the proof, that the 
creditor could, before the insolvency, have 
sued the debtors composing the partnership, 
jointly, upon the obligation held by him, 
and, upon recovering judgment, have taken 
out execution against the partnership as- 
sets. But there was no such controlling 
statutory rule as the one of our statute. The 
provisions of our bankruptcy statute, in the 
matter in hand, are like those of the Massa- 
chusetts insolvency law of 1838, c. 163, § 
21. Under that law, it was held, in Ex parte 
Weston, 12 Mete. 1, that only partnership 
debts could come against partnership assets. 
See, also, Somerset Potters Works v. Minot, 
10 Gush. 592. 

It follows, that the order under review 
must be reversed and vacated, with costs. 

The same decision is made in the Case of 
Blackmar. 



NINE BALES OP COTTON (SEWELL v.). 
See Case No. 12,683. 

NINE OASES (UNITED STATES v.). See 
Case No. lo,880a. 

NINE HUNDRED AND FIVE PACKAGES 
OP TOBACCO (UNITED STATES es rel. 
AMES v.). See Case No. 15,881. 



Case mo. 10,S70. 

NINE HUNDRED AND FORTY-EIGHT 
PIECES OF LUMBER. 

[7 Ben. 389.] i 

District Court, E, D. New York. Jaly, 1874. 

ChAHTBR PaETT — SOBSTITDTED FREIGHT, 

1. A vessel was chartered to carry timber 
and lumber, not less than half of which wag to 
be "resawn." The cargo furnished was not 
half "resawn," but in great part "rough edged." 
It was received on board by the master under 
protest, as not conforming to the charter; and 
he inserted in the bill of lading given for the 
cargo a provision for payment of freight, "as 
per charter party with additional claim as per 
protest." A libel was filed on behalf of the ves- 
sel against the lumber to recover the amount 
due from the charterer under the charter, which 
contained a clause binding the cargo to its per- 
formance. Seld, that, taking together the char- 
ter party, protest and bill of lading, it was clear 
that the rough-edged lumber was to be trans- 
ported as freight, and that it was meant that 
the vessel should realize as much for freight as 
if the charter had been strictly complied with 
by furnishing the specified proportion of resawn 
lumber; 

2. Whether the action were treated as one to 
recover freight substituted for that specified in 



1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and hbre reprinted 
by permission.] 
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the charter, or to recover damages for violation 
of the charter, the admiralty would enforce the 
lien of the vessel upon the cargo. 

This was a libel filed by the owner of a ves- 
sel against her cargo, to recover an amount 
claimed to be due under a charter. The court 
decreed in favor of the libellant and the ques- 
tion of damages was referred to a commis- 
sioner, who reported ia favor of the libellant 
the full amount dauned by him. The re- 
spondent excepted to the report. 

Scudder & Carter, for libejlant 
E. D. McCarthy, for respondent 

BENEDICT, District Judge. The charter 
provides for a cargo of yeUow pine timber, 
hewn on four sides, and resawed. yellow phie 
lumber, not less than one-half of resawed. 
The cargo tendered to the ship consisted part- 
ly of yellow pine timber, and a great part of 
rough-edged timber, instead of at least one- 
half resawn. This cargo was received under 
protest, made and extended, as not conform- 
ing to the charter party; and, in the bills of 
ladhig given by the master, the proviso for a 
delivery was, "on paying freight as per char- 
ter party, with additional claim as perprotest" 
The charter party contained the usual clause 
binding the merchandise to be laden on board 
to the true and faithful performance of the 
agreement Under this state of facts, the 
question arises, whether the ship has a lien 
upon the cargo actually shipped for a sum 
equal to what the freight would have amount- 
ed to, had the resawed timber, stipulated for 
in the charter party, been shipped, instead 
of the rough-edged timber which was shipped. 

The charter provides no rate of freight for 
rough-edged timber; and the bill of lading 
fixes no rate of freight except by' the above 
provisions referring to the charter and pro- 
test LooMng at these documents together, 
tlie charter, the protest and the bill of lading, 
it appears quite dear that the understanding 
of the parties was, that this rough-edged, tim- 
ber should be transported on freight, and 
should pay as freight a sum sufficient to bring 
the earnings of the vessel for the voyage up to 
the total freight whidi would have been real- 
ized had the charter been strictly complied 
with. It is not a ease of dead freight, but of 
substituted freight transported, nevertheless, 
under a contract to pay freight upon its de- 
livei-y, the amount of which, although not 
stated, was to be calculated on the termina- 
tion of the voyage by a reference to the orig- 
inal charter. Such a contract if no more 
than an agreement, upon delivery of the car- 
go, to pay damages for the violation of the 
charter, then unliquidated, presents no diffi- 
culty. A court of admh:alty can enforce, 
without embarrassment or injustice, a lien 
for such damages, and such a proceeding is 
common in the admiralty. 

The report should, therefore, be confirmed, 
and a decree entered for the sum reported, 
with costs. 



' (Case No. 10,271) NINE 
Case No. 10,271. 

NINE HUNDRED AND SEVENTY-NINE 

BOXES OP SUGAS. 

[7 Ben. 242.] i 

District Court. E. D. New York. March, 1874. 

Bill of XiAmse and Cdarteb Partt— Fkeight 

— SlGNATDRE UNDER PROTEST— FBACTICE 

— ^Possession. 
1. A vessel was chartered to bring a cargo of 
sugar and molasses, from Havana to New York, 
at specified rates of freight No provision for 
hills of lading specifying a different ratfr of 
freight was embodied in it The cargo was 
agreed by the charter to he hound for the faith- 
ful performance of the agreements contamea m 
it At Havana a modification, agreed upon -be- 
tween the captain of the ship and the «.gents of 
the charterers, was indorsed on the charter, in 
which a lump sum of §3,828 was specified as 
freight Under this agrefement 979 boxes of 
sugar were shipped. Some days after its ship- 
ment the charterers' agents required the master 
to sign bills of lading for the sugar, providing for 
its delivery at New York, to order, on payment 
of freight at the rate of one dollar a bos, and 
making no reference to the charter party. _ The 
master, insisting that this was not according to 
agreement, signed the hills of lading, hut wrote 
before his signature, the words Signed under 
protest." The shippers indorsed and dehvered 
these bills of lading to P. & Co. who indorsed 
and delivered them to Y. & Co. at New York, 
who, on the arrival of the vessel at New York, 
tendered to the master the §979, and demanded 
the sugars. The master refused to deliver 
them, except on payment of the full balance of 
the charter money. Y. & Co. then filed a libel 
against the sugar and the master of the vessel, 
praying that the sugar might be seized under 
the process, and by a decree of the court deliv- 
ered to them. On this libel process was issued 
as in a cause- of possession, and the property 
was taken into the custody of the marshal, and 
thereafter, on consent of the parties, delivered 
to the libellants on their giving a stipulation in 
the sum of §4,000, which, it was agreed, was to 
be considered as in the place and stead of sugar 
to that value held in custody by the marshal. 
No question was raised as to the regularity of 
the practice, and both parties agreed that the 
claimants should have a decree that the libel- 
lants pay the amount of their stipulation into- 
court, for the benefit of the claimants, in case 
the court should determine that the ship owner 
had a lien on the sugar for the amount due un- 
der the charter party. Seld, that no opinion 
would he expressed as to the regularity of the 
practice, and the question of law would be de- 
termined as desired by the parties. 

2. The ship owner had a lien on the sugar, for 
the unpaid balance of charter money. 

3. The libellants were put on inquiry by the 
words written on the bills of lading by the mas- 
ter, and were not therefore bona fide holders of 
them wiliout notice. 

4. A decree would be made, that the stipulat- 
ors for value pay ilie amount of their stipulation 
into court, for the benefit of the claimants, and 
that the libel be dismissed, and a decree render- 
ed against the libellants for costs. 

In admiralty. , 

Scudder «& Carter, for libellants. 
J. N. Whiting, for daimants. 

BENEDICT, District Judge. The mode of 
procedure adopted to bring before the court 

1 [Reported by Robert D. Benedict Esq., and 
B. Lincoln Benedict Esq., and here reprinted 
by permission.] 
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the question in dispute between these parties 
is unusual, and may as well be here stated, 
although no point has been made before me 
in respect thereto. The libel Is filed by Henry 
J. Youngs & Clo., consignees and holders of a 
bill of lading for 979 boxes of sugar, being 
the cargo of the bark Tantivy, against this 
merchandise ajid the master of the bark, who 
has upon a demand by the libellants refused 
to deliver the merchandise, except on pay- 
ment of a balance of charter money, for 
which it is claimed the cargo is holden by 
virtue of a charter party. 

The prayer of the libel is that the merchan- 
dise may be taken by the process of the court, 
and by a decree of this court delivered to the 
consignees and holders of the bill of lading. 
Upon this libel process was issued as in a 
cause of possession, and the property, having 
been taken into custody by the marshal, was 
thereafter upon consent delivered to the libel- 
lants, upon their filing a stipulation for value 
in the sum of $4,000 which, it is agreed, is to 
be considered as in the place and stead of so 
much of the sugar as would be of that value, 
had the same been held in custody by the 
marshal. Thereupon the master and owners 
of the ship, having duly claimed the property, 
filed their answer, setting up the facts upon 
which they base their right to hold the cargo 
for the unpaid balance of the charter money, 
and denying that they were bound to deliver 
the cargo upon the tender of the freight nam- 
ed in. the bill of lading, as charged by the 
libellant in his libel. Upon these pleadings, 
the cause has been brought to hearing, both 
parties consenting that the claimants are en- 
titled to a decree requiring the libellants to 
pay into the registry for the benefit of the 
claimants, and in conformity with the terms 
of the stipulation for value, the amount of the 
stipulation in case this court shall adjudge 
the ship owners to have a lien upon the cargo 
for that amount due under the charter pai-ty. 

As to the propriety of this method of pro- 
cedure, I am not required to express^ any 
opinion, no question being made, in respect 
thereto. Whether open to technical objections 
or not, it seems to have accomplished what 
both parties have desired, namely: a deliver- 
ing of the cargo to the owners thereof, upon 
their giving security for the freight pending 
thfe determination by a court of the amount 
of freight due. 

I proceed, therefore, to determine the ques- 
tion which the parties have thus sought to 
present. The facts, upon which my determi- 
nation is to be made, are admitted to be cor- 
rectly stated in the answer, upon which, with- 
out other evidence on either side, the cause 
has been submitted. 

It appears, then that the bark Tantivy was 
chartered in New York by Messrs. Duncan 
and Poey, for a voyage from New York to 
Havana via Norfolk and back. The charter 
party contained among other, the following 
provisions: "The party of the second part 
doth engage to provide and furnish to the 



' said vessel at Norfolk, a full and complete 
cargo of shooks and .hoops, or other ordinaiy 
lawful merchandise, and in Cuba a full and 
complete cargo of sugar and molasses in 
hhds., with ten per cent, small stowage under 
deck, and to pay to the said party of the fii-st 
part, or agent, for the use of the vessel during 
the voyage, outward cargo freight free, for 
which charterers are to pay all the vessel's 
foreign port charges, pilotage, lighterage and 
consul fees. For homeward cargo delivered, 
as follows, viz.: Sugar under deck, $7 per 
hhd.; molasses under deck, ?4.75 per 110 
gals., gross gauge of the casks. Charter 
money payable upon the proper discharge of 
the cargo at port of final discharge." The 
following clause is also to be found in the 
charter party: "To the true and faithful per- 
formance of all and every of the foregoing 
agreements, we the said parties do hereby 
bind ourselves, our heirs, executors, adminis- 
trators and assigns, and also the said vessel, 
freight, tackle and appurtenances, and the 
merchandise to be laden on board, each to 
the other, in the x>^nal sum of estimated 
amoimt of this charter." 

Under this charter party the vessel carried 
an outward cargo to Havana, where the 
charterers were represented by Messrs. Pardo 
Infante & Co., their agents. There, some 
difia.culty preventing the shipment of the 
homeward cargo according to the charter 
party, a modification of the charter party 
was agreed on between the master and Pardo 
Infante & Co., the agents of the charterers, 
and written on the charter party as follows; 
"The agents for the charterers and master of 
ship Tantivy hereby agree that the vessel 
shall take a cargo of sugar in hhds. or boxes, 
the charterers to settle for same at port of 
destination, say New York or Philadelphia, 
touching at Delaware Breakwater for orders, 
for the lump sum of thirty-eight hundred 
and twenty-eight dollars, in United States 
currency, without prejudice to the other con- 
ditions of said charter party. St. James 
Carey. Havana, 4th July, 1872. To Pardo 
Infante & Co." 

The validity of this modification has not 
been disputed here, and under the charter 
party so modified, the 979 boxes of sugar 
in question were laden on board the vessel. 
Some ten days after the sugar had been thus 
laden on board the ship, Messrs. Pardo In- 
fante & Co. required the master of the ship 
to sign a bill of lading stating a shipment 
of the 979 boxes of sugar to be delivered at 
New York, imto order, on paying freight for 
the said goods, one dollar per box, and con- 
taining no allusion to the charter party or to 
any other rate of freight. This bill of lading 
the master, while protesting that it did not 
contain the contract under which the sugar 
had been shipped and was to be carried, did 
sign, but he prefixed to his signature the 
words, "Signed under protest" The bark 
then proceeded to New York, where, upon 
arrival and readiness to deliver the sugar, 
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these libellants, who Iiad become holders of 
the hUl of lading above referred to, by an 
Indorsement thereupon from Pardo Infante 
& Co., to Messrs. J. PolUdo & Co., and from 
Pollido & Co. to them, tendered to the master 
5979, the freight mentioned in the biU of lad- 
ing, and demanded the sugars. The master, 
thereupon, on the navigable -waters of the 
United States, refused to deliver the sugars 
except upon the payment of a much larger 
sum, to -wit: the balance of the charter money 
due according to the terms of the charter 
party, as modified in Havana- Upon this 
demand and refusal, the present action was 
instituted, and upon these facts I am asked' 
to determine whether this cargo is holden for 
the unpaid balance of the charter money, 
or should have been delivered to the consign- 
ee on payment of the freight mentioned in 
the bill of lading. 

In determining this question of law, I 
remart: that the bark was not a general but 
A chartered ship. The charter party con- 
tains no provision for any bills of lading at' 
a different rate of freight than that named 
In the charter party, nor for the transporting 
of any cargo except such as the charterers 
should furnish. Of the existence of this char- 
ter and of its -terms, Pardo Infante & Co. 
Jmew. In fact, acting as agents of the char- 
terers, they made the modification of the 
charter party which fixed the freight the car- 
go was to pay. With this Imowledge, and act- 
ing as agents of the charterers, they shipped 
the sugars in question under the provisions 
of the charter party, and not under any such 
jcontract as that stated in the bill of lading. 
As between them or their principals, the 
charterers and the ship owner, therefore, the 
cargo, upon its shipment, became charged 
with a lien for whatever might become due 
under the charter party, upon the perform- 
ance of the voyage for which the charter 
party provided. No other agreement was 
ever made for the transporting of this cargo. 
It being as well known to Pardo Infante & 
00., as to the master, that no such contract 
iis'that stated in the bill of lading had been 
agreed to when the cargo was laden on board 
or afterwards, but" that the real contract tm- 
der which the cargo had been shipped was to 
be found in the charter party as modified. 

There Is no room, therefore, to contend that 
the terms of the bill of lading must fix the 
amount due the owners of the ship upon this 
cargo unless upon the groimd that the ship 
owners are estopped by the act of the master 
In signing the bill of lading to deny the con- 
tract which the bill of lading states. 

It appears sufficient for this case, to say 
they are not so estopped because the hold- 
ers of such a bill of lading as here shown 
cannot be said to be bona fide holders with- 
out notice, but, on the contraiy, are charge- 
able with notice of the fact that the bill of 
lading does .not contain the contract under 
which these sugars were shipped. For this 
was no clean bill of lading. It contained 
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the words "Signed under protest," boldly 
and prominently placed above the master's 
signature. These words are unusual and cal- 
culated to attract attention. They convey, 
in themselves, the idea that the bill of lad- 
ing is not true, and has never been assented 
to by the master, and they are sufficient to 
put any party to whom the bill of lading 
should be ofiEered upon inquiry. They "sug- 
gest inquiry." They "east a shade upon the 
transaction." Story, Prom. Notes, § 197. 
They "ought to have excited the suspicion 
of a prudent and careful man." .Chit. Bills, 
pp. 278, 279. Being sufficient to put the party 
on inauiry, they constitute notice of any 
fact which inquiries prosecuted with due 
diligence would have disclosed. The Plough 
Boy, 1 Gall. 41, [Case No. 11,230]. Such 
a bill of lading conveyed the knowledge that 
the master of the ship claimed that the con- 
tract was incorrectly stated in the bill of lad- 
ing, and the holders are presumed to have 
ascertained the grounds of that claim, or to 
have been guilty of a degree of negligence 
equally fatal to the claim to be bona fide hold- 
ers without notice. Knowledge of the charter 
par^ and of the shipment of the goods im- 
der it, with which, under this biU of lading 
the holders are chargeable, deprives the libel- 
lants of any right to claim the goods upon 
payment of the freight named in the bill of 
lading, 1 Pars. Mar. Law, p. 241. To entitle 
them to the goods, they must pay the balance 
due according to the charter party, for which, 
by the express terms of the charter party, the 
ship owner has a lien upon the cargo. 

Accordingly, in pursuance of the stipulation 
and consent given in this case, a decree must 
be entered directing that the stipiilators for 
value pay into the registry of the court for 
the benefit of the claimants, and in discharge 
of the claimants' lien upon the cargo in ques- 
tion, the amount of the stipulation for value; 
and therefore, the libel will be dismissed and 
a decree entered in favor of the claimants for 
their costs to be taxed. 



NINE HUNDRED AND TEN BALES OP 
COTTON (UNITED STATES v.). See 
Case No. 15,882. 
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'NINE HUNDRED AND TWENTY-EIGHT 
BARRELS OP SALT. 

[2 Biss. 319; 1 2 Chi. Leg. News, 317.] 

District Court, N. D. Illinois. June, 1870. 

GrENEBAL AVERAGE— BUTY OF CABKIER AS TO ■ 

Vessel. 

1. A common carrier by water is bound to 
provide a safe and sea-worthy ship, in all re- 
spects fitted to carry her cargo through the or- 
dinary perils of navigation, and the failure of 
so essential a portion of the mechanism as the 
rudder, in a gale of no extraordinary violence, is 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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sufficient evidence that the vessel was unsea- 
worthy in this regard. 

2. The injury to the rudder being fairly char- 
geable to the common perils of the sea, the car- 
rier is not protected by the exceptions in his bill 
of lading, and cannot charge the consequences 
against the cargo. 

3. Having reached a harbor of safety, and it 
being practicable for him to gain a neighboring 
harbor of repair, the expense of towing the ship 
to her destination, incurred by the master, can- 
not be charged pro rata against the cargo. 

4. To compel the cargo to contribute to the 
towage, it must be shown that this was the only 
reasonable alternative left to the master, and the 
soundness of his judgment may be questioned by 
the owners of the cargo. 

In admiralty. Libel [by Lyon] for general 
average by the owner of the schooner Emu. 

Eae & Mitchell, for libellant. 
Wafte & Clarke, for respondent. 



BLODGETT, District Judge. This is a li- 
bel upon substantially the following facts, as 
set up in the libel and shown by the proofs. 
The schooner Emu, on or about the lOtli of 
September, 1866. took on board at the port 
of Oswego 2,330 barrels of salt, for the Salt 
Company of Onondaga, to be carried to the port 
of Chicago ata freight charge of forty-two cents 
per barrel. On or about the 20th of said 
month said schooner encountered a heavy gale 
of wind while on Lake Huron, and when 
about thirty miles from Mackinaw her officers 
found that her rudder-post was split so that 
she could not be steered by her rudder, but 
by taking down the mainsail they were en- 
abled to run into the port of Mackinaw in four 
hours. Here the captain sent his mate on 
shore to ascertain whether repairs could be 
made at that place so as to enable them to 
proceed on their voyage, and on being told 
that there were no ship carpenters at that 
place, he engaged the steam tug Leviathan to 
^ tow the schooner, with her said cargo on 
board, to her port of destination, and on her 
arrival here the libellants made this claim of 
general average against the schooner, cargo 
and freight, for the expense of said towage. 
The whole bill amounting to ?1,715, being at 
the rate of §300 per day for five and one-half 
days for the tug; $50 for use of hawser, and 
$15 for the expenses of making the average. 

The evidence shows that very little time was 
taken by the officers of the schooner to make 
inquiries as to whether the necessary repairs 
could be made at Mackinaw; that there were 
workmen at that point of sufficient skill either 
to put in a new rudder-post, or to have band- 
ed or repaired the old one, and that more thor- 
ough inquiry would have disclosed this fact. 
It is also shown by the proof that the port of 
Sheboygan, or Duncan harbor, seventeen miles 
from Mackinaw, was an entirely safe harbor, 
with mechanics who could have made said re- 
pairs, and plenty of available material for 
the pm-pose of such repairs; also that there 
were ample and safe docks and warehouses, 
where said cargo could have been unloaded 



and stored until another vessel could have 
been obtained. 

It ia contended on the part of the libellants 
that Mackinaw was not a port of repair, nor 
a safe port of refuge in all winds, and that 
the captain being the agent of the ship and 
cargo, his action in the premises is binding up- 
on all, and cannot be questioned, except for 
fraud. 

The respondents resist the daim and insist: 
First, that the injury sustauied by the schoon- 
er was not caused by the unavoidable perils 
of the sea, but was occasioned by the unsea- 
worthy condition of the vessel. Second, the 
cargo had ceased to be at risk and in danger 
at the time the expense for towing was in- 
ctn:red, the vessel having made a safe port 
where the cargo could have been unloaded 
and safely stored imtil sent forward by an- 
other vessel. Third, that the rudder could 
have been repaired at Mackinaw with very 
httle delay, and the vessel would have been 
safe in the harbor of Mackinaw while await- 
ing such repairs. Fourth, that even if they 
could not have made the repairs at Mackinaw, 
they could have found every reasonable fa- 
cility for doing so at Sheboygan or Duncan 
harbor, only seventeen miles distant from the 
port of Mackinaw. 

As to the question of fact Involved in the 
first point, the evidence does not show that the 
gale was so violent as to have necessarily 
or probably broken or disabled the rudder- 
post of the vessel, if it had been sound and in 
good condition. The captain, in his deposi- 
tion, says it was "blowing hard," when they 
found she did not answer her helm, and an 
examination disclosed the fact that the rud- 
der-post was split. They took down the 
mainsail and worked into Mackinaw, then 
thirty miles distant, in four hours. This 
shows conclusively to my mind that the ves- 
sel did not become disabled by an unavoidable 
peril of the sea, but that, on the contrary, her 
rudder-post gave out from sheer insufficiency 
to withstand the ordinary vicissitudes of such 
a voyage as the vessel was then engaged upon. 
A common carrier by water is bound by 
law to provide a safe and sea-worthy ship, in all 
respects fitted to- carry her cargo in safety 
through the ordinary perils of navigation, and 
the failure of so essential a portion of the 
mechanism by which the vessel was navigat- 
ed as occurred in this case, in a gale of no 
extraordinary violence, is sufficient evidence 
to my mind that the vessel was unseaworthy 
in this regard. If, then, this injury to the 
rudder Is fairly chargeable to the ordinary 
perils of the sea, and not to those of an ex- 
traordinary nature, the carrier will not be 
protected by the exception In his bill of lad- 
ing, but must bear the damages consequent 
upon the accident himself. His first duty is 
to provide a safe, stanch and sea-worthy Ves- 
sel, and if he has not done so the consequences 
of that failmre cannot be charged against thxi 
cargo, because it was the negligence of tlie 
carrier, and not an overruling Providence, 
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that placed tlie cargo in peril. Tlie Tjiirden, 
then, is upon tlie carrier to show that the dis- 
abling of the vessel was not the result of 
his own negligence, before "he can call upon 
the cargo for contribution; and I am clearly 
of opinion that the proof in this case fails 
to make out any such state of facts on the 
part of the libellants. 

But even if this point is not well taken, the 
proof shows that the vessel, with "her cargo 
on board, arrived safely in the harbor of Mack- 
inaw, and although there is some conflict of 
evidence as to whether she could have been 
repaired there, no doubt is left by the evi- 
dence that she could have been repaired at 
Sheboygan or Duncan harbor, only seventeen 
miles distant, to which place she could have 
been worked by her sails, as she had already 
been thirty miles, or she might have been 
towed there by the tug she employed to tow 
her to Chicago. Instead of doing this, and 
apparently without making any inquiry or dis- 
cussing the feasibility of any other expedient 
than that which he adopted, the master of 
the vessel resorted to the extraordinary meas- 
ure of employing a tug at 5300 per day to 
tow his vessel the remainder of his uncom- 
pleted voyage, about two-thkds having been 
accomplished. 

It is true that, in a certain qualified sense, 
the master of the vessel is the agent of both 
ship and cargo, but it is a novel doctrine to 
assert that he is an agent whose conduct can 
in no case be questioned, and from whose 
decision there is no appeal Primarily, his 
allegiance is to the ship, and his agency con- 
fined to such acts of discretion as are devolv- 
ed upon him by the owners of his vessel, and 
it would be a truly dangerous doctrine to hold 
that the owners of the cargo could not ques- 
tion the soundness of his judgment in a mat- 
ter where they were interested against the 
carrier. 

Here suitable or even casual inquiry among 
the residents of Mackinaw, would have dis- 
closed the fact that he could repair his ves- 
sel at Sheboygan harbor. But he made no 
inquiries, nor* is there any evidence that he 
caused any to be made. He did not even go 
on shore himself. He only sent his mate 
ashore, who made some inquu:ies, very slight, 
and occupying only a few minutes of time, 
and being told there were no ship carpenters 
there, he at once engaged the tug to tow the 
vessel to Chicago, the captain ratifying this 
action of the mate. Here is an expense for 
towage of upwards of §1,700, which might by 
due inquiry and exertion have been avoided 
by the' master of the vessel, and this court is 
asked to enforce a pro rata of this, amount- 
ing to nearly §500, against the cargo. It 
seems to me the conduct of the master is inde- 
fensible in this regard. He seems to have 
made, practically, no effort to repair his ves- 
sel, but engaged the tug without considering 
any other means by which the damage could 
have been repaired, and his vessel forwarded 
on her voyage in the usual way. The cir- 



cumstances in which he was placed then did 
not, in my view of the case, justify the ex- 
traordinary expenditure incurred. The vessel 
could have been 'repaired either at Mackinaw 
or at Sheboygan harbor, and the master had 
no right to resort to tlie expensive alternative 
of employing a tug at the expense of the ear- 
go, to complete the voyage. 

The evidence fails to show that the incur- 
ring of this large bill for towage was the only 
reasonable alternative open to the master 
of the vessel, and this the libellants must do 
before they can sustain this case. At the 
time the tug was chartered neither the ves- 
sel nor cargo were in peril. They had made 
a safe harbor of refuge, at least, and. reason- 
able time should have been taken to fuUy can- 
vass the situation, and decide upon the best 
course to pursue after full consideration and 
inquiry. It is not one of those mistakes of 
judgment made under stress of imminent 
perU, but the towing seems to have been re- 
sorted to more for the purpose of saving time 
to the vessel tha;a for that of saving a jeop- 
ardized ship and cargo. The repairs, were 
not of so intricate or radical a nature as to re- 
quire the ship to go into dry dock, nor the 
services of highly skilled workmen. Most 
experienced seamen know enough of car- 
pentering and the use of tools to have re- 
paired this rudder-post, and the chief peril 
of the ship seems to have been that of loss 
of time by the delay requisite to make the 
needed repairs, whereby another trip that 
season might be lost, rather than any such 
■ immediate danger to ship and cargo as justi- 
fies the sacrifice of part for the benefit of all. 

piaim for freight allowed; contribution dis- 
allowed. 

NOTE. A carrier is bound to provide a ves- 
sel tight and stanch and properly furnished for 
her voyage. Abb. Shipp. (5tbL Am. Ed.) 41T- 
419;, Lyon v. Mells, 5 East, 428; Putnam v. 
Wood, 3 Mass. 481; Kimball v. Tucker, 10 
Mass. 192; Goodridge v. Lord, Id. 483; Bell v. 
Reed, 4 Bin. 127; Clark v. Richards, 1 Conn. 
54. Every freight contract by a carrier by riv- 
er implies that his boat is river worthy at the 
time, and it is incumbent on him to show that 
his boat is capable of performing it. McCIin- 
tock V. Lary, 23 Ark. 215. For a full discus- 
sion of the law of general average and contri- 
bution, see 1 Pars. Shipp, & Adm. p. 338, and 
sequitur- In Backhouse v. Sneed, 1 Murphy 
(N. C.) 173, the rudder was broken by the force 
of the sea, and the cargo, in consequence, lost. 
The rudder had the appearance of soundness, 
but proved to he internally rotten, though its 
rottenness was unknown to the owner. Reld, 
the carrier liable. Where the master in good 
faith incurs great expense in securing the safe- 
ty of both snip and cargo, the cargo is liable 
to contribution, without reference to the ques- 
tion whether the expense might have been les- 
sened had the cargo been separated from the 
vessel." Goodwillie v. McCarthy, 45 III. 187. 
The master has no power to bind the vessel for 
a contract to tow a disabled vessel from one 

fiort to another. ElimbaU v. The Dispatch 
Case No. 7,773]. 
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Case Ifo. 10,S73. 

NINE THOUSAND SIX HUNDRED AND 
EIGHTY-ONE DRY OX HIDES. 

[6 Ben. 199; 7 Am. Law Rev. 576; 16 Int Rev. 
Rec. 166.] 1 

District Conr^ E. D. New York. OcL, 1872. 

Fkeight — Weight bt Invoice — Bspense of 
Weighing — Costs. 

1. The owner of a bark filed a libel against 
her cargo of hides to recover freight. The 
hides were shipped in Buenos Ayxes, to be de- 
livered at New York on payment of freight at 
BO much per pound. They arrived in good or- 
der, and were tendered to the consignee, to be 
delivered on payment of $1,515 79, freight. This 
amount was arrived at by taking tne weight stat- 
ed in the invoice and entry presented by the 
consignee at the custom house on his entry of 
the goods. The bill of lading did not state any 
weight. As the consignee refused to pay the 
amount daimed, the owner of the ship filed a 
libel against the hides to recover the freight, 
and the consignee gave a stipulation for value, 
and took them. On the trial, the consignee 
proved an actual weighing of the hides after 
they were delivered, in accordance with which 
the freight would be $1,417 01: JSdd, that, in 
the absence of a statement of weights in the bill 
of lading, the ship was entitled to freight only 
on the weight delivered, and that the weight 
stated in the invoice and entry was not condu- 
sive on the consignee; 

2. The ship is bound to weigh the cargo, when- 
ever a weighing is necessary to enable her to 
compute her freight; 

[Cited in Henderson v. Three Hundred Tons 
of Iron Ore, 38 Fed. 39.] 

3. The ship was entitled to a decree for the 
amount of freight calculated on the weight 
proved to have been actually delivered, viz., 
$1,417 01. 

4. And it appearing that the answer admitted 
that freight was due, but that the amount admit- 
ted to be due was not tendered or paid into 
court: Held, that the libellants were entitled to 
costs. 

In admiralty. 

Beebe, Donohue & Cooke, for libellants. 
Wakeman & Latting, for claimants. 

BENEDICT, District Judge. The facts out 
of which the present controversy arose are 
not in dispute. Garden B. Perry shipped on 
board the bark Ada Gray, then lying at Bue- 
nos Ayres, a quantity of hides, to be trans- 
ported thence to the port of New York. 

The hides were taken on board by number, 
and not by weight, and a bill of lading was 
given which acknowledged the receipt on 
board of 9,681 dry ox and cow hides and 478 
dry kip skins, to be delivered at New York 
to Brown Bros. & Co., or their assigns, "he 
or they paying freight for the said hides and 
kips, five-eighths of a cent, United States 
gold, per pound, with five per cent primage 
and average accustomed." 

The voyage was duly performed, and the 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 7 Am. Law Rev. 
576, contains only a partial report.] 



hides arrived in New York in like good or- 
der and condition as shipped, and their de- 
livery was tendered to the proper consignees 
upon payment of the sum of $1,515.79, as 
freight and primage. This amount was ar- 
rived at by taking for a basis of calcula- 
tion 230,977 lbs., the weight shown in the 
invoice and entry of the hides presented by 
the consignees at the custom house, and ac- 
cording to which they paid the duties. 

The right of the ship to demand freight so 
calculated was disputed by the consignee, 
who insisted that the proper mode of calcu- 
lation was to take the weight of the hides 
landed, as ascertained by an actual weigh- 
ing. The freight, when so calculated, they 
offered to pay on receiving the cargo. In or- 
der to obviate the difficulty, which thus arose 
in the discharging of the ship, this action in 
rem against the hides was instituted by the 
owners of the ship, to enforce a lien for the 
amount of freight as calculated by them. 
The consignees intervened, and, upon giving 
a stipulation for value in a sufficient amount, 
received the hides. They then joined issue 
with the libellant, and the dispute is thus be- 
fore this court for its determination. The 
rights of the parties in the premises do not 
appear to me to be in doubt. 

"The net quantity," says McLachlan (page 
392), "ascertained by the queen's scales or 
bushel at the port of delivery, is the measure 
of freight payable by the merchant" The 
contract of a bill of lading like the present, 
is that the freight is to be paid on the quan- 
tity shipped, carried and delivered. Gibson 
V. Sturge, 10 Exch. 621. See German, Merc. 
Law, book 5, pt 5, art. 621. It is upon this 
understanding of the contract expressed in 
a bill of lading that, when living animals are 
to be transported, and some die, freight is 
paid only on those which arrive. Howland 
V. The Lavinia [Case No. 6,797]. So also tbe 
weight of sugars and of molasses at delivery, 
which is always less than the weight shipped, 
determines the amount of freight Abb. 
Shipp. 430.- 

The usage of this port, as shown by the 
evidence, conforms to this understanding of 
the contract, for it is proved not to be cus- 
tomary to pay freight on hides by the in- 
voice weight but according to the weight de- 
livered, as the same may be agreed on, or 
ascertained by weighing. Furthermore, in 
this instance, the cargo was shipped by num- 
ber and to be delivered by number. It does 
not appear to have been weighed when 
shipped, and no statement of weight is made 
in the bill of lading, although the freight 
was agreed to be paid by weight, and al- 
though such a statement made in the bill of 
lading would doubtless have furnished the 
basis for the calculation of freight German, 
Merc. Law, art. 658, bk. 5, pt 5. This omis- 
sion to ascertain the weight at the shipment 
warrants the inference, that the parties un- 
derstood that the weight at delivery would 
determine the amount of the freight 
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Unless, then, the weight by which the du- 
ties were paid, and to whicli the shipowner 
resorted for the basis of his calculation of 
the freight, was the correct weight of hides 
delivered, the position taken by the libellant 
cannot be upheld. 

It is, indeed, true, that in many countries 
the weight of cargo, by which duties are 
paid, is the weight upon which freight is 
calculated. But I think it will be found that 
in such cases there is an actual weighing re- 
quired by law, and made by officials accord- 
ing to law. The custom house weight in 
such cases is therefore the actual weight de- 
livered, as legally ascertained. But here 
there is no such ascertainment of the actual 
weight The sworn statement of the con- 
signee, coupled with the invoice, furnishes 
the basis upon which duties are paid; and if, 
in a suit for freight, the action 'of the con- 
signee in respect to the duties be competent 
evidence, as an admission, to show the 
■•weight of hides landed, it is not conclusive. 

In this action, therefore, the actual weight 
of hides landed is open to be shown. Ac- 
cordingly, it has been made to appear by an 
actual weighing of the hides, which the con- 
signee caused to be made after *his receipt of 
the cargo, and when there is no reason to 
suppose that any change in weight had oc- 
curred, that the weight of hides delivered 
was 224,002 lbs. instead of 230,977 lbs. From 
which it results that the freight and primage 
due on delivery of the hides was $1,417.01 
instead of the $1,515.17, which the shipown- 
er had demanded. 

A further question has been discussed in 
this cause, and that is, upon whom rests the 
obligation to weigh the cargo, under a bill of 
lading like the present? My opinion is that, 
in the absence of an agreement to the con- 
trary, the ship is bound to weigh the cargo 
whenever a weighing is necessary to enable 
her to compute the amount of her freight. 
*'The person who wants to ascertain the 
quantity must pay the expense of weigh- 
ing." Willis, J., Coulthurst v. Sweet, L. R. 
1 O. P. 654. See, also, The Treasurer [Case 
No. 14,159]. The same rule appears to pre- 
vail upon the continent of Europe. Thus it 
was adjudged by the tribunal of commerce 
of Havre, in 1861, that when the freight can 
only be determined by weighing the cargo, 
the shipmaster must bear the expense. Re- 
cueil de Jurisprudence Commereiale Mari- 
time du Havre, 1861, pt. 1, p. 135. On the 
contrary, when a weighing is not necessary 
for a determination of the freight, as is the 
case when the freight is made payable by 
the weight given in the bill of lading, the ex- 
penses of weighing are adjudged to be borne 
by the owner of the goods. Judgment of 
Tribunal of Nantes, 1863, note 64, p. 60. See 
Caumont, Trait6 Affraltement, 252; also, 
Traits Fret, 89. There remains to indicate 
the proper decree to be made in this action, 
under the views of the law above expressed. 
The prayer of the consignee is that the libel 



be dismissed with costs, upon the payment of 
the freight by the consignee. But I am of 
the opinion that the right to recover the 
freight, if imperfect at the commencement of 
the action, may be considered to have be- 
come perfect upon the subsequent receipt by 
the consignee of the whole number of hides 
in good order; and inasmuch as by giving 
the stipulation for value, a stipulation was 
substituted for the property, the interest of 
the shipowner in the cargo should be con- 
sidered as transferred to the proceeds of the 
stipulation- The libellants should therefore 
take a decree directing their freight, conced- 
ed to be due them, to be paid out of the pro- 
ceeds of the stipulation. Such a practice ren- 
ders a proceeding like the present very con- 
venient in cases of dispute in regard to 
freight, as it enables the consignee to receive 
his cargo promptly without paying a demand 
which he deems illegal, and enables the ship- 
owner to obtain a security for his freight 
which, while it fully protects his rights, 
saves risk and expenses in regard to the 
cargo. The decree will therefore be in favor 
of the libellant for the sum of $1,417.01, gold, 
with interest from the time of landing the 
cargo, less, however, the taxed costs of the 
claimants In this action. 

Clearly the libellants are not entitled to 
costs, for they wholly fail to maintain the 
position taken by them. On the other hand 
they should pay costs, because, if the cargo 
had not been bonded, a dismissal of the libel 
with costs would have been the result of the 
action; and the claimants should not suffer 
by reason of having substituted a stipulation 
in place of the property, as that course was 
equally for the advantage of the libellants 
and the claimants. 

The case was afterwards opened for fur- 
ther evidence bearing on the question of 
costs, on which th6 following opinion was 
rendered: 

BENEDICT, District Judge. This case 
having been opened for further testimony 
bearing upon the question of costs, and it 
now appearing that before the filing of the 
libel the merchandise in question had passed 
into the control of the claimants, and it also 
appearing that the answer of the claimants 
admits that freight was due at the filing of 
the libel, and it also appearing that the 
amount of such freight, when ascertained, 
was not paid into court pursuant to the rules 
of court, it Is therefore ordered that the de- 
cree In this case be for the amount of freight 
heretofore found due, namely, $1,417.01, gold, 
with interest, and that the libellants recover 
also their costs of this action, to be taxed. 
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Case ISTo. 10,S74. 

NINETY-FIVE BALES OF PAPER v. 
UNITED STATES. 

[1 Paine, 149.] i 

Circuit Court, S. D. New York. April Term, 
1820. 

Customs Duties— What is Cost at Place op 
Exportation. 

A manufacturer, living in an inland town of a 
foreign counfe^, might, under the collection law 
of 1799 [1 Stat. 627], and before the act of the 
20th of April, 1818 [3 Stat. 458], invoice any 
article manufactured by him, and exported to 
the United States, at the actual cost of the raw 
material, and the price or value of the labour 
employed in its manufacture, adding the ex- 
pense of transportation to the sea-port, whence 
it was shipped. This is the cost at the place 
of exportation, within the meaning of the law. 

This was an appeal from a sentence of 
condemnation in the district court of the 
Southern district of New- York. 

The libel stated that ninety-five bales of 
paper were, on the 28th day of November, 
1817, imported in several ships from France 
into the United States, and entered at the 
custom-house in New-York, but were not in- 
' voiced according to the actual cost at the 
place of exportation. Collection Law, § 66. 
The claimants, Victor Martin and Michael 
Gosselin, alleged, in defence, that the paper 
was manufactured by them at their paper 
mills at Vire, France, and was thence by 
them transported to their house or place of 
deposit at Paris, with the intention of ex- 
porting the same to the United States. That 
the transportation was afterwards contin- 
ued to Havre, where the paper was shipped 
to New-York. That the invoice was made 
out at a fair estimate of the actual cost of 
the paper to the claimants, at the place 
whence they departed with it in France, 
with the intention of exporting it, which 
they insisted was the place of exportation 
contemplated by law; and that the entry 
was not made with any intention of de- 
frauding the revenue. 

H. Wheaton and W. A. Seely, for appel- 
lants. 

J. FIsk, D. A. and 0. Baldwin, for re- 
spondents, 

LIVINGSTON, Circuit Justice. This prop- 
erty is libelled for not being invoiced ac- 
cording to the actual cost thereof, at the 
place of exportation, with design to evade 
the duties thereupon, or on some part there- 
of. The libellants contend, that if the court 
be satisfied that these goods have not oeen 
entered at the custom-house, agreeably to 
their actual cost or value at Havre, which 
was the port of expoitation, a condemnation 
must follow, notwithstanding it may appear 

1 [Reported by Elijah Paine, Jr., Esq.] 



that the price at which they were entered 
may have corresponded with the actual cost 
of the article to the manufacturers, who, in 
this case, were the importers. 

The court is by no means satisfied that 
this is the true meaning of the collection 
act, and is rather inclined to think, that a 
manufacturer, living in an inland town, 
may invoice any article imported by him in- 
to the United States, at the actual cost of 
the raw material, and the price or value of 
the labour employed in its manufacture, if 
to this be added the expense of transporta- 
tion to the sea-port; for that is the cost to 
him at the place of exportation. But with- 
out adverting to some expressions in the 
very section under which this merchandise 
is libeUed, and to others which are to be 
found in other parts of the act, in favour of 
this interpretation, it is sufficient, in exam- 
ining a case where no forfeiture can attach, 
unless there existed a design to evade the 
duties, and where some ambiguity of con- 
struction exists, for the court to know, that 
the officers who have been intrusted with 
the execution of the law, have understood 
it in this way, and have never interfered 
with a practice, coeval probably with the 
establishment of our collection system. 
That this is the case, appears not only from 
the testimony in the cause, coming from a 
source not liable to mistake, but also from a 
report of the secretary of the treasury, 
made to the house of representatives on the 
17th of January, 1818, in which this cours'e 
is expressly noticed, and a remedy pointed 
out, which was ingrafted into the act on 
the subject, which passed the 20th of April, 
1818. This remedy was, that the oath, in 
addition to what was then required by law, 
should state that the invoices produced did 
exhibit the true and correct value of the 
article in the state of manufacture, in which 
the goods then were. Surely no such altera- 
tion were necesssary, unless the provisions 
of the then existing law were deemed in- 
adequate to suppress a practice which was 
thought to bear hard upon the fair Amer- 
ican importer. But be this as it may, the 
court Is clearly of opinion, that a continued 
practice of this kind, and which it was 
thought that nothing but a new law could 
put an end to, entirely exonerates the claim- 
ants in this case from all design to evade 
the duties on their goods, if the price at 
which they were entered be not less than 
what they actually cost the importers, at 
their factory in France, adding thereto the 
expense of transporation to Havre. 

The court will now proceed to examine 
whether, under this rule, the claimants are 
entitled to a restitution of the articles libel- 
led. There is a great body of testimony, 
and if not contradictory, calculated at least 
to throw some obscurity on the subject. 
The goods being proceeded against, on an 
allegation of their being entered at an un- 
der-value at the custom-house, it became 
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the duty of the importers to show what 
their cost was; and if the witnesses pro- 
duced by them were men, who from their 
situation in life, and opportunities of in- 
formation, were able to form a correct opin- 
ion, and testified in their favour, a case for 
restitution would be made out, unless the 
effect of such proof were got rid of, by con- 
trary testimony arising from an equal or 
gi'eater number of witnesses, and against 
whose capacity of forming a correct judg- 
ment no objection could be made. In such 
case it might become necessary to inquire 
into the character of the respective witness- 
es, in order to settle to whom the greater 
credit was due. Keeping this rule in sight, 
which seems to be too reasonable to be call- 
ed in question, let us now look at the testi- 
mony, or at such parts as may be material; 
for into every case of this kind there will 
necessarily be obtruded a great deal of ir- 
relevant matter, calculated sometimes to ex- 
cite a little suspicion, but very tmsafe to 
govern a decision in opposition to positive 
and clear testimony on the immediate and 
important points of the cause. As prelimi- 
nary to the review of the testimony, which 
will not be long, the court observes, that it 
is satisfied that the claimants were the 
manufacturers of this paper, with an excep- 
tion of a very small part, if of any, and that 
the invoices handed to Hicks, Jenkins & Co. 
were made out, no matter when, or from 
what materials, for the purpose either of 
selling the article better in this market— a 
species of imposition of daily practice, or 
that they were fabricated or got up for the 
sole purpose of inducing those gentlemen to 
make a greater advance on the paper than 
they would have done if invoices expressing 
the true value of the commodity had been 
exhibited. It may also be remarked here, 
that until these last invoices were car- 
ried to the custom-house, no suspicion ap- 
pears to have been entertained there, and 
yet one would imagine that the collector, or 
some other officer, would, from former en- 
tries of paper, have acquired a sufficient 
knowledge of its value to form an opinion, 
whether that in question was entered at too 
low a price, without the aid of the invoice 
received from Hicks, Jenkins & Co. 
• The evidence as to the real value of the 
paper consists,— 1st. Of the answer of the 
claimants, in which they swear positively, 
that it was invoiced according to the real 
and bona fide estimate of the actual cost 
thereof to them at the place whence they 
departed with the said paper, in France, 
with the intention of exporting the same. 
It may be said, that no great reliance can 
be placed on the oath of the claimants. It 
is true that, unless corroborated by other 
testimony, their declaration would form no 
ground for restitution ?■ but there can be no 
harm in adverting to the oaths of two re- 
spectable merchants, especially if it shall 
appear that their declarations correspond 



with those of the principal witnesses, who 
testify to the same fact. Among these are 
Berrard and La Rue; the former was chos- 
en as an appraiser, by the claimants, and 
the latter by the collector- It is not possi- 
ble for testimony to be more in point, or to 
be drawn from sources better entitled to 
full and entire credit. The estimate of the 
former, who had been eight years in xhB 
country, is not made from any vague con- 
jectures founded on the price of the article 
in a foreign market, but from what he ac- 
tually paid for it, at the place where this pa- 
per was manufactured, including the profit 
of the manufacturer. It is a mistake to 
suppose that Berrard intended in his valua- 
tion to give the actual cost of the paper. 
He says, it is true, that the claimants de- 
sired him to state the fabric prices, and not 
those at which the article sold for in trade, 
and that this would make a difference; but 
it is very evident that he was governed not 
by this suggestion, but that his appraisement 
was founded on the price paid by himself, 
which included the profit of the manufac- 
turer. Mr. La pue, who was chosen by the 
collector, differs a little from Berrard; the 
latter estimates the different kinds of paper 
at 6, 8, and 10 francs; the former at 7, 9, 
and 10 francs; but we are informed, on the 
examination of this gentleman, why he put 
a higher value on the paper than Mr, Ber- 
rard. He tells us, that he was imposed up- 
on in some paper which he imported, which 
was charged to him higher than the price at 
which, he afterwards found it might have 
been purchased in France. Mr. La Rue also 
states, that he was not governed in his ap- 
praisement by the circumstance of the 
claimants being manufacturers, but by the 
prices paid by himself. A witness from 
Paterson, whose name I have not on my 
minutes, who appears very intelligent, and 
intimately acquainted with this kind of busi- 
ness, confirms the testimony of these two 
gentlemen. To this proof, which makes out 
a very clear ease for the claimants, there is 
opposed not a single witness who is either 
an importer or a manufacturer of this arti- 
cle, but some who deal in it, and have ■ no 
other opportunity of forming a judgment of 
its first cost in France, than by reference to 
the prices which it bears in this market. 
This, to say the least, would be a very un- 
safe way of arriving at the truth, not to say 
a very improper way, when a better and 
more satisfactory criterion has been afford- 
ed to the court. There is reason too to be- 
lieve, that the expenses on paper after it 
leaves the factory in France, are considera- 
bly greater than we find them In the testi- 
mony of these witnesses. Respectable then 
as these gentlemen may be, and undoubted- 
ly are, their testimony ought not to be put 
in competition with those who, from their 
situation, must be supposed much more 
competent than themselves to form a cor- 
rect estimate. 
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On this part of the ease, no difference of 
opinion exists between the district and this 
court. That court did not condemn the 
property because it believed that the goods 
could not have been manufactured at Vire 
for the price at which they were invoiced, 
but because they should have been entered 
at the price at which they have usually been 
sold. On this point, as applicable to the 
question now before us, this court thinks 
the sentence of the district court erroneous, 
and therefore it is reversed, and the prop- 
erty ordered to be restored to the claimants. 



NINETY-FIVE BARRELS OP DISTILLED 
SPIRITS (UNITED STATES v.). See 
Cases Nos. 15,88S-15,890. 

NINETY-PIYE BOXES (UNITED STATES 
v.). See Case No. 15,891. 

NINETY-TWO BARRELS OF RECTIFIED 
SPIRITS (UNITED 'STATES v.). See 
Case No. 15,892. 



Case Wo. 10,S75. 

NINETY-TWO BARRELS OF SPIRITS. 

[5 Ben. S23.] i 
District Court, N. D. New York. Sept, 1871. 
iNTEBNAii Revenue Seizure — Cektifioate op 

PllOBABLE CAUSE—JdBISDICTION. 

Property was selzefl "by a collector of inter- 
nal revenue on Septemner 26, 1867, and was 
next day released to the claimant on a bond giv- 
en under the 48th section of the internal rev- 
enue act of June 30, 1864 (13 Stat 238). On 
October 10, 1867, an information was filed 
against the property. On October 22d, the col- 
lector made a new seizure of such of the prop- 
erty first seized as could be found in the posses- 
sion of the claimant No information was filed 
on that seizure. The circuit court, on a writ of 
error, decided that the first seizure was abandon- 
ed, and the claimant was entitled to judgment 
The collector then applied to this court for a 
certificate of probable cause. Held, that the ap- 
plication must be denied for want of jurisdiction. 

At law. 

HALL, District Judge. This is a motion 
for a certificate of probable cause. The prop- 
erty against which the information was filed 
was seized on the 26th day of September, 
1867. The next day the property was re- 
leased to the claimant upon a bond supposed 
to have been executed in pursuance of the 
provisions of the 48th section of the internal 
revenue act of June 30, 1864. On the 10th 
day of the succeeding month the information 
in this case was filed, the government ofllcers 
then having in their possession no part of the 
property seized, nor anything representing it 
but the bond so executed. On the 22d Oc- 
tober, 1867, the collector who made the first 
seizure, having concluded that tbe taking of 
the bond and the release of the property was 
unauthorized and irregular, made a new seiz- 
ure, or reseizure, of such of the property first 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



seized as could be found, and of other prop- 
erty then found in the possession of the claim- 
ant. No information founded upon the sec- 
ond seizure has ever been filed; and the cir- 
cuit court of this district has decided, upon a 
writ of error to this court, that the first 
seizure was abandoned, and that the claim- 
ant was entitled to judgment. [Case No. 15,- 
892.] 

The seizing officer now, at the first term of 
this court after the judgment of the circuit 
court was announced, moves for a certificate 
of probable cause for the seizure of the claim- 
ant's property, to protect himself against a 
suit commenced against him by the claimant. 

The motion must be denied. There has 
been no information, and of course no trial, 
founded upon the seizure in October, and a 
certificate of probable cause, if granted in 
this suit, would afford no protection in a 
suit for damages resulting from such seizure. 
The circuit court having decided that the first 
seizure was abandoned, and the jurisdiction 
of this court to try and determine the ques- 
tion of forfeiture, and of probable cause for 
the seizure, depending upon the question 
whether there was a valid and subsisting 
seizure at the time the information was filed, 
a certificate of probable cause for that seizure 
must also be denied for want of jurisdiction. 

The motion is therefore denied, but without 
costs. 



Case Wo. 10,276. 

The NINEVEH. 

H Lowell, 400.] 1 

Circuit Court D. Massachusetts. 1869. 

Arbitration akd Award — Collisioit Cases — 
Submission —Damages — Aw AEn bt Two of 
Three Referees — Agreement to Refer be- 
fore Answer Filed. 

1. A submission to three referees does not au- 
thorize an award by two only. 

2. An award in a case of collision which de- 
cides the liability, but not the damages, is not 
valid, because not final. 

3. Where such an award had been rendered 
under a rule to three arbitrators, and one of 
the three refused to act further, the award and 
rule were set aside. 

4. Where an agreement to refer was made be- 
fore answer filed, the claimant should have 
leave to answer without terms, after the rule is 
set aside. An answer was not necessary while 
the case was before the arbitrators, unless order- 
ed by them. 

This was a cause of collision by the master 
of the Aurora against the Nineveh for dam- 
age received in Massachusetts Bay. The 
libel was filed March 20, 1868, and a claim 
was duly filed and the vessel released on bail. 
On the twenty-fifth of March, before answer 
filed, the parties agi-eed to refer the cause to 
three arbitrators, and a rule of court was 
taken out the next day which followed ex- 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, ana here reprinted bj permis- 
sion.] 
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aetly the stipulation of tlie parties, and refer- 
red ttie cause to the three "without express 
power to the majority to decide the dispute 
if the whole should he unable to agree. The 
arbitrators met and heard the parties, and 
signed an award that all damages, costs, and 
expenses should be divided, and be paid by 
the owners of the two vessels equally, and 
that in case they should not agree on the 
amount, the claims should be submitted to 
the referees who would pass upon and estab- 
lish the same by a supplementary award. 
The parties could not agree upon the damages 
and one of the referees refusing to act fur- 
ther, the two who remained proceeded to as- 
sess the damages, but made no award, and 
asked the instructions of the court in the 
premises. The libellants now moved that the 
award, so far as made, may be accepted, and 
the ease be recommitted to the two to find 
the damages. And the claimants moved to 
have the award and rule set aside, and that 
they have leave to file their answer and pro- 
ceed as usual. 

F. O. Loring, for libellants. 
J- O. Dodge, for claimants. 

LOWEI/Iy, District Judge. It is well set- 
tled that a submission to three, without more, 
does not authorize an award by two only. 
Towne V. Jaquith,6 Mass. 46; Green v. Miller, 
6 Johns. 39; Dalling v. Matchett, wnies, 215. 
It makes no difference in this respect that 
the submission is made a rule of court, be- 
cause the rule is foimded upon and must 
strictly follow the agreement of the parties. 
It follows that I cannot recommit the report 
for further action by the remaining arbitra- 
tors. 

It Is equally clear that the award which has 
been made cannot be accepted. It does not 
decide the rights of the parties, but is in its 
nature and on its face a mere preliminary 
finding,— what we should call an interlocu- 
tory decree,— and amounts only to an order or 
direction to the parties to do certain acts and 
prepare certain evidence before the next hear- 
ing. In legal language, it is not final. The 
question of damages foi-ms an essential part 
of the submission, and both parties are en- 
titled to the Judgment of their chosen tribu- 
nal upon it, as much so as upon the prelimi- 
nary point of the responsibility of the respec- 
tive parties. 

For these reasons I must order that the rule 
of reference be vacated, and that the claim- 
ants file their answer withia a reasonable 
time. The objection that they ought to have 
answered sooner cannot prevail, because the 
agreement to refer, which was filed" very 
early in the case, took away the necessity for 
an answer, and left the referees to be the 
judges of what should be required in the 
way of pleadings, and it is not until the rule 
Is set aside that an answer is needed or could 
properly have been received. It must of 
course, be filed without terms. Order ac- 
cordingly. 



Case 3Sro. 10,S77. 

The NIPHON'S CREW. 

[1 Brunner, Col. Cas. 577; i 13 Law Eep. 266.1 

Circuit Court, D. Massachusetts. Oct. Term, 
18i9. 

Seamest— Wages— "When Baened— SaiiVage* 

The crew of a ship abandoned at sea, and set 
fire to by order of the master, who were upon 
monthly wages, cannot recover wages up to the 
time of abandonment, although the vessel, 
freight, and earnings be fully insured, and cer- 
tain articles (for which the crew received a com- 
pensation in the natvire of salvage) were saved. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

This cause comes up by appeal from the 
decree of the judge of the district court 
dismissing the libel. The suit was in per- 
sonam for seamen's wages against the own- 
ers of the ship Niphon, The libelants were 
mariners of said ship, on a voyage from the- 
Sandwich Islands to Nantucket, on monthly 
wages. The vessel sailed on the 5th August,, 
and was adandoned at sea on the 13th Janu' 
ary, off the coast of the United States, on 
account of a dangerous leak caused by perils 
of the sea, and was set fire to by order of 
the master. The crew were taken off by 
another ship and brought into port, bring- 
ing with them the chronometer, certain- 
charts, the compasses, certain sails, and the- 
boat. The owners had a full insurance on 
the vessel, her freight and earnings. The- 
libelants, eight in number, claim wages to 
the amount of §50.15 each, being up to the 
time of abandoning the vessel. The respond- 
ents, -the owners of the ve^el, appeared and 
gave stipulation, and agreed to submit the 
question to the court upon the argument of 
the counsel for the libelants, the libel being 
taken pro confesso, and the following ad- 
ditional facts being agreed; viz., the chronom- 
eter and charts were sold for fifty dollai*s, 
of which the libelants have received their 
share. The other articles saved are retained 
by the owners of the vessel that took off the 
crew, who claim -them as a gift from the 
master of the Niphon, and for salvage. 

The district court, after a hearing, dis- 
missed the libel, -and an appeal was taken 
thence to this court. 

Richard H. Dana, Jr., for libelants. 

2[To disembarrass the case, we will, at 
first treat it as one of total loss of ship, 
cargo and f reiglit, by foundering at sea, the- 
crew performing duty faithfully, but able 
to save nothing. Are -the owners personally 
liable for wages? The general principle ap- 
plicable to contracts for labor, is that com- 
pensation follows the faithful performance- 
of duty. If wages are not due here, it is 
owing to an exception peculiar to the sea- 
man's contract for wages. Judge Ware, in 



1 [Reported by Albert Brunner, Esq., and herer 
reprinted by permission.] 

2 [Prom 13 Law Rep. 266.1 
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The Dawn [Case No. 3,GGG], says, "Upon tbe 
common principles of the contract of hiring 
service and lahor, the title of the laborer 
to his re-ward depends on the faithful per- 
formance of the service for -which he is en- 
gaged, and is not liable to be defeated by the 
accidents of fortune." So, Judge Sprague, 
in The Massasoit [Id. 9,260]. We are here 
met with the maxim, "Freight is the mother 
of wages." There is nothing in jurispru- 
dence more remarkable than the history of 
this maxim, its uncertain origin, its pre- 
carious life, and its lingering but certain 
death. It is not found in the codes of com- 
mentaries of continental Europe, nor did 
It originate in the admiralty courts or treat- 
ises of England or America. It is first dis- 
covered in the English common-law reports, 
among obiter dicta, though even there it has 
never been decided that the converse of 
the maxim is true, viz., that where there is 
no freight there can be no wages. When 
the early editions of Abbott on Shipping 
were published, there had been no decision 
to that effect (Abb. Shipp. [3d Ed.] p. 435), 
and liOrd Stowell, in deciding the case of 
The Neptune (1 Hagg. Adm. 232), says, "It 
by no means follows, universally, e converse, 
that where no freight is due, no wages are 
due." The English common-law cases turn- 
ed chiefly on the wording of the contracts, 
which were almost always so contrived hy 
the masters and owners, as to make the 
wages depend upon the safe arrival of the 
vessel at specific ports. Appleby v. Dods, 
S East, 300; Cutter v. Powell, 6 Term R. 
320; Hernaman v. Bawden, 3 Burrows, 184.4. 
In th'e American eases there is a good deal 
of confusion, arising from a mistaken de- 
ference to this maxim. Judge Kent held 
that wages were lost with freight, and 
where cargo only was saved by the seaman, 
and no freight was due, he considers that 
they are to have salvage and not wages. 
Dunnett v. Tomhagen, 3 Johns. 156; 3 Kent, 
Comm. 195. Judge Peters, on the other hand, 
in the case of Weeks v. The Oatherina 
Maria [Case No. 17,351], gave wages, as 
such, when the vessel and freight were lost, 
but the crew saved portions of the cargo. 
Obliged to admit that the crew had no lien 
on the cargo for wages, where no freight 
was due, he puts the case on the ground of 
contract services entitling them to the con- 
tract compensation. And again, in the case 
of Giles V. The Cynthia [Id. 5,424], he speaks 
.of seamen as entitled to wages out of the 
"vessel or cargo saved," though freight is 
lost, provided they did their duty in saving 
as much as possible. In the ease of Taylor 
V. The Cato [Id. 13,786], however, he says 
that "freight and wages are lost by the 
wreck," and that the seaman, by doing his 
duty by saving vessel and cargo, "in a new 
character, as a salvor, regains a rightful 
claim to wages." He distinctly states the 
rule to be that cargo as well as vessel are 
pledged for this new species of salvage 



[18 Fed. Cas. page 270] 

wages, lest the crew should neglect the car- 
go; but he cites no authority for the dis- 
tinction. Judge Hopkinson,in the Sophia [Id. 
Go], where the cargo and freight were lost, 
and portions of the wreck were saved by 
the crew, gave wages, eo nomine; but he 
said that the wreck dissolved the contract, 
yet that if materials of the vessel are saved 
by the meritorious exertions of the crew, the 
claim for wages is revived. So in the case 
of The Hercules [Id. 1,762] he gave wages as 
such. 

[Judge STORi:, in The Saratoga [Id. 12,- 
355], said, obiter, that in the case of freight 
lost and materials of the vessel saved, the 
crew had wages, as such, and not salvage. 
He afterwards had occasion to examine the 
question more fully, in the case of The Two 
Catherines [Case No. 14,288.] In that case 
the cargo and freight were lost, and ma- 
terials of the vessel saved by the exertions 
of the crew. Judge Story unfortunately de- 
ferred to the supposed rule, and held that 
wages as such could not be given, but gave 
wages in the nature of salvage, saying, how- 
ever, that "if the question were entirely 
new, it might, perhaps, be more consistent 
with the principle of the rule, that the earn- 
ings of wages shall depend on the earning 
of freight, to hold that the case of ship- 
wreck constituted an exception from the 
rule, and that the claim to wages was fully 
supported by the maritime policy on which 
the rule itself rests." 

[The question first arose in England, in 
the case of The Neptune, 1 Hagg. Adm. 227, 
before Lord Stowell. In that case the car- 
go and freight were totally lost, and ma- 
terials of the vessel saved by the crew. 
After full arguments, this learned judge, 
better acquainted, probably, with the an- 
cient and modem civil and maritime law 
than any judge who has presided in ad- 
miralty in England, in an elaborate opinion, 
decided that wages as such were due. He 
holds that the seaman is obliged by his con- 
tract to save and guard the wreck, and is 
to receive wages not for these particular 
services in saving, but for having fulfilled 
his contract. He says, "In performing that 
duty he assumes no new character, he only 
discharged a portion of that covenanted al- 
legiance to the vessel, which he contem- 
plated and pledged himself to give in the 
very formation of that contract which gave 
him his title to the stipulated wages." Judge 
Story afterwards approved of this doctrine, 
and says, in a note to Abbott on Shipping 
(page 752, Ed. 1846), with reference to The 
Two Catherines [supra], "The court then 
thought that the rule upon the authorities 
had not been construed as liable to such an 
exception, and therefore put the allowance 
of wages in cases of shipwreck on the 
grounds of a qualified salvage." See, also. 
Pitman v. Hooper [Case No. 11,185.] 

[The next case was that of The Massa- 
soit [Id. 9,260], in this district G:iiat case 
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was precisely like Tlie Neptune, except that 
the materials of the wreck -wete not, in 
point of fact, saved by the crew. The wreck 
occurred in winter, under distressing cir- 
cumstances, and for two days the seamen 
were unable to perform any salvage services, 
and the wreck was taken in charge by agents 
of the underwriters. Judge Sprague sus- 
tained the doctrine of The Neptune, and 
held that it was enough if the crew were 
willing to aid in saving and guarding the 
materials, being prevented by sickness, or 
by the act of the owners in procuring other 
aid and dispensing with their services. 

[The next case was that of The Reliance, 
2 W. Rob. Adm. 119. There was a total 
loss of cargo and freight, and the vessel 
perished, and the crew in her. The suit was 
brought by the administratrix of a deceased 
seaman against the owners personally. The 
counsel for the defense distinguished the 
case from that of The Neptune, by the fact 
that no part of the vessel was saved. The 
learned judge admitted the distinction, but 
shows clearly that Lord Stowell did not put 
the case of The Neptune on the ground of 
salvage services, but of faithful perform- 
ance of contract. He states that portions of 
the wreck of the Reliance were saved by 
strangers, and had come into the owner's 
hands, but were not, and could not have 
been, saved by the crew. He decreed wages 
to the time of the death. 

[The rule which made wages depend on 
the earning of freight may now be con- 
sidered as overthrown. In the case of The 
Neptune, materials of the vessel were saved 
by the efforts of the crew. In the ease of 
The Massasoit [supra], materials of the ves- 
sel were saved, but not by the crew, they, 
however, being ready to do all in their pow- 
•er; and the proceeding was in rem, to en- 
force a lien. In the case of The Reliance, 
not only was the saving of materials done 
by strangers, on a foreign coast, but the 
crew perished before salvage services could 
be rendered. These decisions bring the rule 
precisely to the case now in hearing, ex- 
cept that (as we have assumed) no materials 
4ire saved. Is then the fact of the acci- 
dental saving of a few materials by stran- 
:gers, the vessel being specifically destroyed, 
and the enterprise entirely defeated, es- 
sential to the personal obligation of the con- 
tract on the owners? It may be remarked, 
that there is nothing in the language of the 
court, nor in the decision, in either The Re- 
liance or The Neptune, indicating that the 
■fact of salvage beingmade JsessentiaL On the" 
■contrary, the reasoning is all such as would 
make the contract mutually obligatory, 
whether materials were saved or not. In the 
case of The Reliance it cannot be supposed, 
for a moment, that the liability of the JLon- 
don owner to the representative of the de- 
ceased seaman, depended on the fact that a 
stranger on the French coast picked up a 
few dollars' worth of old iron, or a spar, ac- 
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cidentally thrown ashore, perhaps days after 
the crew had perished. The reasoning in the 
case of The Massasoit would extend over this 
ease, but, as the proceeding was in rem, the 
personal liability was not considered. I^t 
us, then, examine the only proposition which 
can prevent our recovery. It is this: If a 
vessel is desti-oyed, freight and cargo lost, 
and the enterprise defeated, yet seamen are 
entitled.to wages for the voyage if they have 
performed their duty, although they have 
saved nothing, provided some portion of the 
wreck happens to be saved by other means. 
No one will pretend that such a rule is found- 
ed in natural justice. No case can be found 
in any book where it has been laid down; 
nor is it in the code of any nation, ancient or 
modem. Neither is it founded on any sound 
rule of policy. The reason given for the sup- 
posed rule of freight was, in the words of 
Judge Ware, to "make the right [to wages] 
dependent on the successful issue of the en- 
terprise, for which the men are hired;" and 
of Judge Sprague, "to unite the interest of 
the mariner with that of the owner." It will 
be found, too, on examining the codes of Eu- 
ropean nations, that, wherever they have in- 
troduced this exception to the law of hiring, 
it has been in such a way as to identify the 
interest of the seaman with that of the em- 
ployer, depriving him of wages if the enter- 
prise faUed. Wherever they have refused 
wages, they have also dissolved the contract; 
and whenever they have given compensation 
from the wreck, it has been in consequence 
of salvage services actually performed by the 
seamen. 

[In order to gain all the light possible on 
the subject, I have exammed carefully that 
treasury of the maritime laws of all ages and 
nations, Pardessus' Lois Maritimes, and a 
careful reading of this work shows how little 
foundation there is m nistory for this odious 
exception. There is no trace of a rule -mak- 
ii»S seamen's wages dependent upon the suc- 
cess of the voyage, in the laws of the Rho- 
dians, or of the Roman or Greek empires, nor 
in the codes adopted by the Crusaders for the 
government of their conquered countries in 
the East. It is not to be found ha any of the 
Italian commonwealths whose commerce 
filled the world in the Middle Ages. That 
universally received standard of maritime 
law, the Consolato del Mare, shows no trace 
of it Judge Ware, in the case of The Dawn 
[Case No. 3,666], says, "No trace of such a 
principle is to be found in the Roman law, nor 
in the maritime legislation of the Eastern 
empire, nor in that ancient compilation which 
goes under the name of the 'Rhodian Laws.' 
It owes its origin to the necessities and pe- 
culiar hazards which maritime commerce had 
to encounter in the Middle Ages, when to the 
danger of the winds and waves were added . 
the more formidable dangers of piracy and 
robbery." The laws of Spaua (Ordonnance 
Maritime de 1340, art 17; 5 Pard. 357). pro- 
vide that in case of wreck the seamen shall 
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aid without loss of time, saving the sbip, fur- 
niture, cargo and merchandise on board. 
"Dans ce cas, les matelots et autres employes 
doivent reeevoir leur loyers, jusq'au moment 
ou le patron leur dira de cesser leurs fonc- 
tions." But if they shall drjsert, and not aid 
in saving ship and cargo, "nonseulement le 
temps qu'ils auront servi ne leur sera pas 
compte, mais encore ils devront rende ce 
qu'ils auront regu pour avances ou paye." 
It also provides that any seaman wlio shall 
refuse to aid in saving sMll t)e imprisoned 
until he pays Ms advanced wages. The laws 
of the Hanse towns are as explicit as those 
of Spain. The Rec§s de 1434, art. 3 (2 Pard. 
474), treating of wreck, provides as follows: 
"The seamen are bound (seront tenus) not to 
leave the master without his permission, but 
to aid in saving the ship and cargo, and to 
remain by Mm so long as be furnishes them 
support, and for their labor they shall receive 
a just salvage compensation, accordhig to the 
circumstances, as well as thehr wages and 
venture, conformably to the law of the sea,— 
"im juste salaire de sauvetage, suivent les 
circonstances, ainsi que leurs gages et por- 
tges conform6ment au droit de la mer." The 
next ordinance of the Hanse towns, that of 
1591 (2 Pard. 520, art 45), repeats the obliga- 
tion of the seamen to remain and aid in sav- 
ing both vessel and cargo, for whicb it pro- 
vides they are to receive a proper compensa- 
tion; but if the master bas no money, he 
shall return them to the place where they 
shipped, if they wisb to follow him. If they 
do not assist, he is not bound to pay them 
their wages, nor any otber compensation; as 
translated by Pardessus, "11 sera dispense de 
leur payer leurs gages ni aucum autre sa- 
laire." Tbe Ordinance of 1614, tit 4, art 29 
(2 Pard. 543), is to the same effect, except 
that it adds imprisonment in case of failuve 
to aid in saving. In the same ordinance (ti- 
tle 9, art 5), there is a provision wMch Is 
somewhat doubtful; It is as follows: "If 
enough of the wreck is saved to pa-y ^^e 
wages of the crew, the master shall be boimd 
to pay them in full." As there is nowhere 
in the laws of the Hanse towns an intimation 
that wreck forfeits the wages, but on the 
contrary (supra, Reces de 1434, art 3), and 
the obligation to labor is clear, we must sup- 
pose that this provision relates to the right 
the crew have to be discharged and paid off 
on the spot when their services are no longer 
needed, provided the master has the means of 
doing it; and does not imply that the owners 
or merchants, or even the master, are ab- 
solved from their obligation to pay finally. It 
is like the provisions of the Hamburg Code 
of 1497, art 21, that when a master sends 
home a seaman, without fault on his part he 
shall pay him half his wages. See, also, Ord. 
Phil. II. below. The law of the Netherlands 
is esplahied by the ordinance of Phil. II., in 
1563 (4 Pard. 84), art. 12. In case of wreck, 
"The seamen are bound to aid the master in 
saving the cargo, to the best of their abUity. 
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In which case, and in any other, the master 
is bound to pay them on the spot if he has 
money, what he owes them for their wages, 
and shall also pay them, on account of the 
merchandise saved, a reasonable salvage com- 
pensation. K he has not money enough to 
make this payment he shall send them to the 
place where the ship belongs." The law of 
Genoa, decree of 1441 (4 Pard. 519), cc. 94, 
99, makes it the duty of seamen to labor after 
as well as before the wreck, and obliges the 
master to pay them double their contract 
wages while they axe employed in salvage 
services. The law of the States of the 
Church, Statutes D'Urban, rub. 33 (5 Pard. 
144) inflicts the punishment of banishment 
and loss of a hand upon a sailor who deserts 
his ship in time of wreck, and makes it his 
duly to labor in salvage, "aider au sauve- 
tage," for fifteen days, if required. The "Us 
et Coutumes D'Olonne," pt 1, art 22 (6 Pard. 
553), after requiring the seamen to remain 
and labor, require the master, when he dis- 
misses them, to give them a written dis- 
charge, "in order that they may prove to the 
owners of the ship that they did not leave 
without permission." 

[The following are believed to be all the 
passages relating to this subject in the laws 
of Hamburg, Lubec, West Capelle, Wysburg, 
Riga, and Denmark. In esaminhig these 
passages, the court wiU be struck with cer- 
tahi facts. It is nowhere stated, in terms, 
laiat the contract is dissolved or that wages 
are lost by the wreck. Nor is the conti-ary 
stated. But, ui this silence, which way 
should the presumption be? Can there be a 
question that it shoidd be in favor of the 
general principle, rather than of the excep- 
tion, especially when the exception is con- 
trary to natural equity, and admitted to have 
had no place in the laws of earlier days, and 
of other great commercial nations of the same 
day? It will be observed, too, that these 
codes distinguish between wages and salvage 
and recognize no principle like that of wages 
in the nature of salvage. Where salvage is 
given, it is irrespective of prior eai-nings, but 
is given for actual salvage services, pro opei-e 
et labore, accordhig to the circumstances of 
each case. And no distinction seems to be 
made between vessel and cargo, as respects 
either the duty of the crew to save, or their 
right to wages, or the allowance of salvage. 
Hamburg: Decree of 1603 (3 Pard. 385), tit, 
17, art 1. In case of wreck the crew are 
bound to aid in saving cai-go and materials, 
receiving an equitable compensation; if they 
refuse their assistance, the master shall pay 
them neither their wages, nor any thing else; 
"le patron ne leur paiera ni loyers ni rien 
antra chose." The same article is found in- 
the decree of 1497. Lubec: Thhrd Code (pub- 
lished by Brokers) art 295 (3 Pard. 418). 
"In case of wreck the seamen are bound to 
aid the merchant in saving his cargo, as 
much as is in their power, and they shall re- 
ceive a just compensation; provided, that if 
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they cannot agree with the toaster and mer- 
chant, it shall he decided in the first Hanse- 
atic town at which they arrive, or at the first 
place in which there is a chamber of com- 
merce, and they shall he paid, each accord- 
ing to his desert, by the master and mer- 
chant present at the wreck. He who hd,s not 
labored in salvage shall receive nothing." 
Ditto, art. 305 (3 Pard. 422), inflicts a pun- 
ishment of two months' imprisonment on any 
seaman who refuses to assist in saving from 
the wreck; and branding, with three months' 
imprisonment, for the second offence. The 
Ordinance of 1542, art 24 (3 Pard. 431), in- 
flicts the penalty of death. Ordinance 1586, 
tit 3, art 3 (3 Pard. 444). "In case of wreck, 
the master and crew are bound to aid, to the 
best of their ability, to save the goods of the 
freighter, who shall be bound to pay them 
equitably for their labor, according to the 
advice of arbitrators. But if the freighter 
and the crew cannot agree upon the amount 
of the compensation, it shall be decided at 
the first Hanse town at which they arrive, 
or the first place where there is a chamber 
of commerce; and each one shall be paid ac- 
cording to his desert Whoever has not la- 
bored, shall receive nothing, and in addition 
thereto his wages shall be forfeited." West 
Capelle: Judgment 3 (1 Pard. 372), "If a 
ship is wrecked in any country whatever, 
the crew are bound to save and guard the 
cargo to the best of their ability. If they 
have assisted the master, to the best of their- 
ability, in saving the cargo, he is bound to 
pay them ('shuldig hen loon te geven,' 
which Pardessus translates, 'est tenu de leur 
payer salaire'), and if he has not the money 
to pay them, he must take them home. If 
they do not aid, he owes them nothing, and 
they lose their wages, as the ship is lost" 
Riga: Statute of 1672, tit 5, art 1 (3 Pard. 
322). In case of wreck, *'the crew are bound 
t9 aid (in saving the cargo), on pain ot losing 
their wages; and they shall have a reasona- 
ble compensation for their labor in making 
salvage." Denmark: Code, Fred. II. (1561) 
art. 24 (3 Pard. 250). "In case of wreck, the 
master and crew are bound to save the ship 
and her furniture, as well as the cargo, and 
compensation shall be made them by the de- 
cision of arbitrators. On the other hand, the 
freight of the cargo saved, as well as the 
wages of the crew, should be paid pro rata 
itineris, according to the decision of arbi- 
trators. The seaman who will not aid in 
saving ship, furniture and cargo, shall lose 
his wages, even the advance which he has re- 
ceived, and he shall be regarded by all sea- 
men as infamous." Ditto, art 52 (3 Pard. 
259), establishes the rule that in case of 
partial loss of cargo, the crew shall not re- 
ceive their entire wages, but according to the 
amount of cargo saved, in the proportion of 
the freight which the master receives. The 
Code of Christian V. (1683) c. 3, art 1 (3 Pard. 
288), is the same with that of Fred. II., cited 
above. But the same Code, e. 4, § 8 (3 Pard. 
18FED.CAS. — 18 



298), enacts that "if the cargo and materials 
of the vessel saved, deducting charges of sal- 
vage, is not sufficient to pay the wages of 
the crew, they shall demand nothing farther." 
Wysburg: Laws of, art 17 (1 Pard. 471). 
"In case of wreck, the crew are bound to 
save the cargo to the best of their ability. If 
they aid the master in saving, he owes them 
their wages. If he has no money, he may 
pledge the cargo saved, to return them to 
their own country. If they do not aid him in 
saving, he owes them nothing, and they lose 
their wages." Some editors add, "in the 
same manner as the ship is lost." It will be 
seen that, none of these codes give any 
countenance to the doctrine that, in case of 
wreck, seamen are to get no wages, except 
from the materials of the vessel. And the 
only code which seems to make the wages 
depend upon the amount saved, that of Den- 
mark, subjects the cargo to the lien for 
wages which has never been done in this 
country, and it denied the principle of Pit- 
man V. Hooper, that wages in full are to be 
given, if sufficient freight is earned to pay 
them. 

[The law of Sweden (Statute of Wysburg, 
A. D. 12,54, c- 12; 3 Pard. 120) established the 
rule that if half freight or less was earned, in 
case of wreck, the seamen should receive half 
wages; if more than half freight, whole 
wages. A later statute, that of Car. XI. 
(1667) pt 5, c. 2 (3 Pard. 170), is the first we 
have yet seen which establishes the rule of 
obtaining wages only from the materials of 
the vessel. "When the ship and cargo are 
totally lost, the master and crew can demand 
nothing of what is due them. But if they 
save materials to the amount of their wages, 
they shaU be paid in full." 

[There is no question that the law of 
France establishes, by positive enactment, the 
exception we contend against The ordinance 
of 1681. lib. 3, tit 4, art 8 (4 Pard. 365), en- 
acts, "En cas de prise, bris et naufrage avec 
perte entiere du vaisseau et des merchan- 
dises, les matelots ne pourront pretendre 
aueuns loyers, et ne seront neantmoins tenus 
de restituer ce qui leur aura este avance." 
Article 9 enacts, "If any part of the vessel 
is saved, the seamen engaged for the month 
or voyage, shall be paid their wages earned 
from the materials they have saved, and if 
cargo only is saved, they shall be paid their 
wages by the master, in the proportion of the 
freight which he receives. And in whatever 
way they are hired, they shall, in addition, 
be paid by the day, for their labor In saving 
the materials." The French Code follows 
the ordinance of Louis XIV. See volume 18, 
p. 278, art 259 et seq. The French commen- 
tators have consistently held that the wreck 
dissolves the contract, and that the seamen 
are not bound to labor in saving vessel or 
cargo. 1 Valin, Comm, p. 704; 2 Poth. Cont 
p. 230. And the French carry this system 
of attaching contracts to the vessel, and ex- 
onerating owners, so far that they exempt the 
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owners from personal liability to material 
men, if the ship perishes on the voyage home. 
French Code, lib. 2, tit.8,"Des Proprietaires," 
art, 1; Emerig. Ins. tom. 2, p. 458. Aiticle 
3 of the Laws of Oleron has been cited by the 
French writers as containing the principle of 
their code. The passage is as follows: 
"Lorsqu'un navaire perit en quelque lieu que 
ee soit, les matelots sont tenus de sauver le 
plus qu'ils pourront des debris et du charge- 
ment. Et s'ils y aident, le patron doit leur 
payer un salaire raisonable, et le frais de 
conduite dans leurs pays, autant que le 
valueur des choses sauves peut suffire, et s'il 
n'a pas assez d'argent, il peut mettre les 
objects sauves en gage pour se procurer de 
quo! les ramener en leur pays. Si les matel- 
ots refusent de travailler au sauvetage, U ne 
leur est rieu du, et au contraire, quand le 
navire se perd, lis perdent aussi leur loyers." 
The meaning of this passage is matter of in- 
ference. The French writers, trained under 
their code, have inferred that the wages were 
lost at all events by the wreck, and have con- 
strued the latter clause as only referring to 
the known rule. And the French writers 
have been the chief sources of information to 
our own jurists. But when we consider that 
such a rule did not exist at all in early times, 
nor in the Mediterranean, nor among nations 
following the Roman law, and when we re- 
member the great influence these nations ex- 
erted on the maritime law of the North at 
the time the rules of Oleron were compiled, 
we should rather infer that the latter clause 
in this section was a specific recital that 
wages are forfeited for refusal to continue 
the performance of duty after wreck, in pur- 
suance of the general principle of forfeiture 
for gross violations of duty. It is clear that 
Sir Wm. Scott, in the ease of The Neptune, 
either did not give this section the French 
construction, or did not think it, if so con- 
strued, applicable or binding in England at 
the present time. Mr. Curtis, also, in his 
work on the Rights and Duties of Merchant 
Seamen, does not consider the construction 
as clear. Curtis, Rights & Duties, 284. 

[Having thus examined these foreign codes, 
let us see what result is obtained from them. 
The French code makes the wreck, with de- 
struction of the enterprise, a dissolution of 
the contract. The seaman is entitled to day's 
wages as a salvor, and his lien upon the ma- 
. terials of the vessel for antecedent wages is 
reserved to him. This code, except so far as 
it is foUowed by that of Charles XI. of 
Sweden, and to some extent by that of Den- 
mark, stands alone. All the other codes in- 
sist on the obligation of the seaman to con- 
tinue his labor, doubtless under the direction 
of the master, and for the benefit of vessel 
and cargo alike. The French code allows him 
to follow his lien on the materials of the ves- 
sel if he pleases since he has no lien on the 
cargo. It is a significant fact, also that the 
two codes which adopt this exception are the 
only codes which in terms continue to the 



seaman his lien on the wreck of the vessel 
for antecedent wages. Not that the lien did 
not exist under the other codes, but because 
it was needless to provide for its continuance 
when the contract remained entire. The 
French principle is not adopted either in 
America or England (see The Neptune, The 
Massasoit, and The Reliance [supra]) ; on the 
contrary, the seamen are held bound to labor 
under their contract; and now the declara- 
tory act of 7 & 8 Vict. c. 112, gives wages to 
the time of the wreck, if the crew continue 
faithfully the ' performance of their duty. 
See, also, 1 Colonial Ord. Mass. 1668, p. 721, 
§ 29. "And, in case of suffering shipwreck, 
the mariners are, without dispute, upon get- 
ting on shore, to do their utmost endeavors 
to save the ship or vessel, tackle and apparel, 
as also the merchant's goods, as much as 
may, out of which they shall have a meet 
compensation for their hazard and pains; and 
any upon conviction of negligence herein 
shall be pvmished." If bound to labor under 
their contract, it must be under the direction 
of the master, and for the preservation of 
cargo and vessel alike, or for either alone, at 
the master's option. They may be compelled 
for the benefit of the owners, to sacrifice their 
lien on the materials, and to labor for the 
cargo alone, on which they have no lien, or 
at most only to the extent of freight that 
may be due upon it. If such is the obliga- 
tion of the seaman, why is it not mutual? 
The owner is surely bound to furnish him 
food and lodging while he is laboring, and 
why not wages? If the contract is binding 
on the seaman to the extent above stated, and 
not binding on the owner as to compensation, 
it presents a most extraordinary anomaly. 
The French have involved themselves in no 
such inconsistency. There is no evidence of 
it in other Bm'opean systems. The cases of 
The Neptune and The Reliance were both 
proceedings in personam, as we understand 
the reports; and, if not, the owners are re- 
quired to pay on the ground of contract, and 
not of salvage in their possession. The whole 
reasoning of the court would exclude any 
such illogical and unjust exception. 

[The idea that the contract is binding upon 
the seamen, but that they have no claim for 
wages, except their lien on the materials of 
the vessel (an idea which has not taken the 
shape of a decision since the case of The Nep- 
tune), arises from not discriminating proper- 
ly among the codes and systems of Europe. 
The European systems have been treated as 
a whole, and a rule found in the French code 
has been joined with principles and analogies 
from the laws of other nations, to which it 
is inapplicable, and a confused, inconsistent, 
and unjust composition made up. The pub- 
lication of the work of Pardessus has thrown 
a new light upon the maritime systems of 
Europe, and shown them to have been quite 
variant. If we follow the French rule, we 
should follow it throughout; and, if we fol- 
low the general rule, we must not introduce 
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the French exceptions. But, supposing this 
rule, which we contend against, was more 
general than we have supposed, during the 
Middle Ages, there are reasons why it should 
not bfe followed now. In those periods, voy- 
ages were short, ports of discharge frequent, 
and the wages at stake small. Now, vessels 
go round the world, and when they near 
the home port, the wages at stake are large. 
Then, the crew were partners in the enter- 
prise, and had a voice in the control of the 
vessel and choice of the master, and often 
an interest in the freight. The court is famil- 
iar with those rules which require the master 
to considt the crew before going to sea, or 
making jettison, or abandoning the wreck. 
Now, the crew are merely hired laborers, and 
have no voice in the control of the vessel. 
The reasons of public policy now are against 
the rule, as shown by the court in the case 
of The Massasoit. It may be said that the 
obligation of the owner, in the case of The 
Reliance, rests on the ground of his having 
received the proceeds of the wreck saved. 
It will be observed that the court did not 
put the obligation on that ground, although 
there was an opportunity to do so, but on 
the ground of contract. And there was no 
allegation to that efEect in the libel. Nou 
does it appear that the net salvage was 
sufficient to pay the wages, nor was any pro- 
vision made for others of the crew who might 
claim out of the same fund; nor any allusion 
to the apportionment of the fund. We would 
not lightly suppose the court to adopt so 
anomalous a position as this; sustaining, 
first a one-sided contract, all obligation and 
no compensation, and then reviving it by the 
accident of net salvage from the vessel, com- 
ing through the hands of a stranger. But 
chiefly we insist that no authority can be 
found for the position, that while seamen 
are bound to labor in salvage, under their 
original contract, and as part thereof, for ves- 
sel and cargo, either or both at the master's 
option, they have no claim for wages but in 
consequence of their lien on the materials of 
the vessel saved. No decision and no code 
has yet combined these principles. It will 
be observed, too, that if the claim for wages 
rests solely on the subsistence of their lien 
on the vessel, it should, on principle, exist as 
to all materials saved, whether by them- 
selves or others, or saved by accident; but 
the two codes above referred to, those of 
Louis XIV. and Car. XL the only ones that 
establish this rule in terms, both restrict the 
lien to materials which the seamen have 
themselves saved; showing that it is rather 
an arbitrary and local rule of policy, than the 
recognition of a general principle. 

[The only American cases that need be 
noticed, before closing this branch of the 
argument, are Lewis v. The Elizabeth and 
Jane [Case No. 8,321], and The Dawn [su- 
pra]. The former case was decided before 
The Neptune, and the learned judge, like 
Judge Story in The Two Catherines, sup- 
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posed the rule to be that wages depended 
upon the earning freight; or, as he stated 
it, that "wages are dependent on the suc- 
cessful termination of the voyage;" "any 
.misfortune that destroys the voyage, puts an 
end to the claim for wages. The contract 
is dissolved. The connection of the crew 
with the ship is at an end. The properly is 
derelict," &c.; and again, "wages are de- 
pendent on the safe delivery of the thing." 
It is enough to say that this doctrine is over- 
ruled by the later cases. It will be observed, 
too, that the learned judge had not then ac- 
cess to the collection of Bmropean codes since 
made by Pardessus, and relied chiefly on the 
French code and the French construction of 
the rules of Oleron; yet even from that point 
of sight, be admits the confused and unsatis- 
factory state of the law. The case of The 
Dawn was decided after The Neptune, but be- 
fore The Massasoit and The Keliance. In that 
case the wages were paid to the time of the 
wreck, and the only question was whether 
salvage could be given in addition to wages. 
The learned judge takes up, obiter, the gen- 
eral question of wages in case of wreck, and 
while he yields tbe groundwork of his de- 
cision in the Elizabeth and Jane, to the 
authority of The Neptune, yet he seems to 
retain all that The Neptune does not neces- 
sarily overthrow. We can only say that, had 
the point been before him for decision, we 
have no doubt he would have gone more fully 
into the considerations of policy that govern 
the question, and examined more minutely 
the European codes on that point. As it is, 
it is evident that he repeats so much, of the 
old doctrine as was not then overturned, and 
does not sufficiently consider the position 
in which the connection of the two systems, 
the new piece in the old garment, leaves tbe 
entire fabric. 

[We have, thus far, assumed this to be a 
case of total loss. But it appears that a boat, 
chronometer> compass, and some charts were 
saved by the crew, and brought into port. 
Their services and duty, therefor^ continued 
after the wreck. There Is no doubt, upon the 
principle of The Massasoit and The Reliance, 
that the crew were bound to guard these 
relics, and deliver them in safety to the 
owners; and, in performing this duty, they 
were under the master's control. The con- 
tract and its obligations survived the wreck. 
But, if the seamen have wages only on th'e 
ground of materials which have come into the 
owners' hands, it is to be observed that the 
fund is not exhausted. These' libellants have 
received only their share of the §50 obtained 
from the sale of the chronometer and charts. 
Are they not entitled, as first claimants, to 
exhaust the fund? Moreover, there is prop- 
erty to the value of §100 In the hands of the 
owners of the ship which took off the crew, 
who make a claim upon it as a gift from the 
master, and for salvage. If the master has 
given it away, should not the owners make 
it good to the crew? If it is held for salvage. 
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must not the owners discharge the claim, 
and pay at least the net to the crew? In 
this case the master ordered the crew to 
leave and set fire to the ship. This shows 
the hardship of continuing the authority of 
the master, yet leaving to the seaman only 
his lien. If there is such a rule, the crew 
had a right, if they chose, to stay by the 
ship. At least, on the principle of lien, they 
would be entitled to enforce their lien if the 
vessel had been brought in by others, and 
their leaving was compulsory. The act of 
the master cut them off from both these 
chances of saving their wages. The owners 
have also, in this case, an insurance on ves- 
sel, cargo, and freight. I am aware it was 
formerly held that this could not inure to 
the benefit of the crew. But this doctrine 
was on the hypothesis that the wages were 
attached to the success of the enterprise. If 
this rule is abandoned, and the principle is 
adopted, that the owners are liable for wages 
after wreck, in consequence of proceeds of 
the wreck received, why should, not this in- 
clude insurance on vessel and freight? In 
either case, it is the fact that the owner has 
a fund to pay from, that makes him liable, 
and in either case the owner may resist pay- 
ment by showing that the seaman did not 
faithfully perform his duty at the time of the 
wreck. But the reason of public policy, which 
forbids seamen from insuring their own 
wages, still subsists, for the master and own- 
ers cannot then be parties to resist the claim 
for wages, to show misconduct or negligence, 
or to make offsets. In the present state of 
the law, then, we submit that, while seamen 
should not be permitted to make an independ- 
ent insurance of their wages, yet, if the own- 
ers have insured vessel or freight, meritorious 
seamen should be paid their wages out of 
that fund.]2 

WOODBURY, Circuit Justice. In this case, 
as no freight has been earned, it is well 
known that the general rule is, no wages are 
to be paid. Moll. 245; 1 Sid. 228; 2 Show. 
291; 3 Salk. 23; 3 Hagg. Adm. 96. But 
there are various exceptions to this as a gen- 
eral rule, and the chief inquiry is, whether, 
on the facts of the present case, it can be 
brought within any of those exceptions. The 
important principle on which the rule rests 
shows the ground of most of the exceptions. 
It rests on the idea that if a cargo be on 
board to be carried safely and saved in peril, 
the crew should be induced to use all possible 
exertion to save it, by making their wages in 
such a case depend on its being actually pre- 
served, and thus freight earned on it Hence 
originates the quaint maxim that "freight is 
the mother of wages." Some have incautious- 
ly added, it is "the only mother of wages." 
If it was the only one there is no ground 
whatever for the present libel, as it is not 

2 [From 13 Law Rep. 266.] 



pretended here that any freight whatever was 
earned. 

What, then, are the other sources or rea- 
sons for wages beside earning freight? They 
seem to me to rest on service performed, and 
an inability to earn freight, in con"sequence 
of some wrong or neglect by the owner or his 
agents. In such cases the owner should not 
take advantage of his own misfeasance or 
nonfeasance; and the sailor performing his 
whole duty, so far as regards his own exer- 
tions, and successfully, should be compen- 
sated. 

A brief retrospect of some of the exceptions 
to the general rule will show whether the 
present case can be brought within the prin- 
ciples which govern them; and also whether 
any of them go further than I have suggested, 
and, as is contended here for the libellants, 
make the owners liable for wages on the 
contract of hiring and ordinary service alone, 
without reference to the conduct of the owner, 
or the saving of any part of the freight or 
vessel when in peril. Among the exceptions 
where wages are allowed, though no freight 
is earned, is where no cargo is put on board 
so that freight might be earned. Not earn- 
ing it, then, is the neglect or fault of the 
owner; and consequently such a case con- 
stitutes one of the exception's to the general 
rule. See cases, post, and Bdw. Adm. 118, 
119; Curt, ilerch. Seam. 271, 284, 287; Laws 
Wisbuy, art 17; 3 Hagg. Adm. 202; 2 Hagg. 
Adm. 158. This rests not merely on the orig- 
inal contract as the mother of wages, but on 
the service and freight not earned by the mis- 
conduct or act of the owner, and of which he 
is estopped to take any advantage. It would 
be making the exception the general rule to 
hold the contract in all cases to be the mother 
of wages, unless you considered it an implied 
portion of every contract of this kind, that 
it should be so performed when a cargo was 
on board as to earn: freight. Then the con- 
tract might well be regarded as the general 
source of wages, and still the same result 
follow as if freight was so regarded. As an 
exception, owing to carelessness of the own- 
ers, or the case at times coming within the 
general rule of some freight earned, they are 
personally liable for wages when the vessel 
and cargo have been condemned, and their 
proceeds restored at some subsequent period 
Sheppard v. Taylor, 5 Pet [30 U. S.] 699, 711. 
No matter whether the vessel and cargo are 
restored, or their proceeds, after condemna- 
tion as the lien which before existed for 
wages "reattaches to the thing, and to what- 
ever is substituted for it" [Sheppard v. Tay- 
lor] 5 Pet [30 U. S.] 710; Pitman v. Hooper 
[Case No. 11,185]. 

In several other classes of cases, though no 
freight is actually earned, this circumstance 
is attributable to the owners, rather than the 
crew, and then the latter are not to bear the 
loss of wages. They may then be recovered 
of the owners, if, for instance, the latter are 
guilty of a wrongful deviation from their 
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contract or voyage before the loss, or guilty 
of a contraband trade, or of driving the crew 
away by cruelty, or engaging, without their 
previous Imowledge and consent, in any il- 
legal' voyage; or by running in debt, and sub- 
jecting the ship to payment of it. 1 Hagg. 
Adm. 238; [Sheppard v. Taylor] 5 Pet. [30 
TJ. S.] 6S7; Edw. Adm. 122; The Malta^.B 
Hagg. Adm. 158; The Saratoga [Case No. 
12,355]. In short, wages are payable when- 
ever fright is lost by the fa,ult or fraud of 
the master or owner. 3 Kent, Comm. 187; 
Hoyt V. Wildfire, 8 Johns. 518; The Malta; 
Wolf V. The Oder [Case No. 18,027]; Cowen, 
158. But here, as a cargo was on board, and 
it was here impossible to earn freight, and 
there was no interposition or neglect, or 
other misconduct by the owners to prevent 
the carrying of freight, the general rule ap- 
plies in full force not to pay wages without 
it. And no statute exists here maMng an ex- 
ception; and no exception by adjudged cases 
has been referred to or can be found which 
reaches the circumstances of the present case, 
unless a part of the vessel was saved by the 
exertions of these libellants, so as to entitle 
them to wages in the nature of salvage. 

Having considered the established excep- 
tions to the general rule, and seen that nonie 
of them, or the principles of them, apply to 
the present ease, I will now proceed to the 
inquiry, how, on principle or precedent, the 
saving of a part of the vessel can entitle a 
crew to recover wages, though freight was 
entirely lost by the loss of the cargo on board, 
and though no misbehavior or neglect oc- 
curred on the part of the owners to produce 
the loss. There has been, to be sure, in mod- 
ern times, an increased tendency to allow 
wages, but it should be when it can be done 
without weakening the principle that takes 
' the lead in and governs this subject. Thus, 
if wages are due because part freight has 
been received, or earned, or part of the cargo 
has been saved, so as to earn some freight, 
however small, full wages must be paid. 
Pitman v. Hooper [supra]; 3 Hagg. Adm. 
199; 2 W. Rob. Adm. 52. Some cases seem 
to hold (The Reliance [2 W. Rob, Adm. 120]; 
3 Hagg. Adm. 19, 58) that the owner is, in 
case of part of the cargo saved, not only, 
liable, but that the seamen may proceed 
against the cargo itself. This last is very 
doubtful, however, unless the cargo was 
owned by the person who owned the vessel. 
Again, where in a round voyage freight has 
been earned out, and not back, the law is 
indulgent so as to pay wages out of it; and 
such is the rule also when freight has been 
separately earned to intermediate ports, at 
which the vessel touches on her way out or 
home. 3 Hagg. Adm. 201; 1 Hagg. Adm. 
232. Or, at times, it is allowed to the last 
port of discharge, and half the time running 
there. Thompson v. Faucett [Case No. 13,- 
954]; Pitman v. Hooper [supra], and cases' 
cited; The Juliana, 2 Dod. 504; Abb. Shipp. 
749; Bronde v. Haven [Id. 1,924]; Curt 



Merch. Seam. 267; The Two Catherines [Case 
No. 14,288]; 3 Greenl. Bv. 1; 1 Keb. 831; 3 
Salk. 23. AH clauses to the contrary in the 
shipping articles are likewise considered 
void, from regard to the confiding sailor, so 
much the ward of a court of admiralty. 2 
Dod. 504; 3 Kent, Comm. 6, 194, 195; 6 Wm. 
rv. c. 19, § 5; Edw, Adm. 119; Pitman v. 
Hooper [supra]. 

In some countries, by statute, the law has 
of late been expressly altered, and wages 
required to be paid, though the cargo and 
ship be lost, and no freight earned, if a cer- 
tificate be obtained from an oflBicer that the 
crew did their duty faithfully to save the 
vessel and cargo. Edw. Adm. 123; 7 «& 8 
Vict, e. 112, § i7. But here no such statute 
exists, though one might not be unjust, 
where the weather-beaten sailor proves true 
to duty to the last, and more especially if the 
owner has, as here, insured his freight. Hav- 
ing no such statute here, our power to con- 
sider it so, standing with or without in- 
surance of freight, is too questionable for jus- 
tifying the adoption of such a course without 
legislative sanction after the pursuit of a dif- 
ferent course for ages. In Th^ Lady Dur- 
ham, 3 Hagg. Adm. 201, Sir. John Nicoll re- 
fused to do it, unwilling, as he said, "to 
violate a principle and rule of law, whatever 
may be the hardship on the seamen." The 
court there declined to pay wages out of the 
insurance of freight by the owner, where 
freight was not earned, nor prevented by the 
owners. 

How can the saving of a part of the ves- 
sel change any of these principles? The 
wages were not stipulated to depend on 
that, nor did the ancient usage make them 
depend on that, when it was the cargo or 
freight saved or secured, which was to se- 
cure wages, and not the ship. To be sure, 
when wages were earned by earning freight, 
or failing to earn it only by the neglect or 
fault of the master, the crew could resort to 
the vessel, even to the last jiail or plank, 
for payment. Relf v. The Maria, [Case No. 
11,692], note; 7 Taunt 319; The Saratoga 
[supra]; Edw. Adm. 121, 128; The Neptune, 
1 Hagg. Adm. 233-239. So they could re- 
sort to the freight when obtained, as a fund 
liable to them, and so to the owners who em- 
ployed them, if wages axe earned. But the 
lien or remedy does not usually extend to the 
cargo itself, neither to the cargo or its pro- 
ceeds, as they belong usually to a different 
person. The Riby Grove, 2 W. Rob. Adm. 
59, 713; Edw. Adm. 119. See Act Cong. 
July 20, 1790 [1 Stat. 131]; The Lady Dur- 
ham, 3 Hagg. Adm. 200. And if the cargo 
be owned by the owners of the vessel, and 
it is safely carried to its place of destina- 
tion, freight is virtually earned, though not 
eo nomine, and wages are justly due within 
the principle of the general rule. 3 Kent 
Comm. 149. But the vessel, as a security 
and a remedy for wages otherwise due, and 
not as a mother or cause of wages, if 



NIPHON (Case No. 10,277) 



[18 Fed. Gas. page 278] 



saved, is also looked to in all countries. 
Ourt. Mereh. Seam. 313; The Eastern Star 
[Case No. 4,254]. The error seems to me to 
have been, in some cases, to regard the 
vessel, V7hen saved in part or in whole, as 
giving a title to wages; when it is freight 
earned, or prevented by the owner from be- 
ing earned, which consummates the title, 
and the vessel saved furnishes merely some 
additional security for payment, and in some 
cases means of rewarding exertion by sal- 
vage. Thus, in modern times, if only a small 
portion of the sliip be saved in a ship- 
wreck, it has been subjected towards the 
claims of the crew in the form of salvage, 
though no freight was earned. Curt Merch. 
Seam. 287; 3 Kent, Comm. 196; The Two 
Catherines [supra] ; The Saratoga [supra.] But 
in such case the crew must have continued 
by the wreck, and contributed to save it; 
and the allowance is not on the old con- 
tract or hiring, but on this new service. 
Lewis V. Elizabeth and Jane [Case No. 
8,321]; Adams v. The Sophia [supra]; The 
Reliance, 2 "W. Rob. Adm. 121. Sometimes 
it is treated or talked of as a receiver of 
wages in consequence of great fidelity, though 
no freight is earned, but this seems a mis- 
nomer. It is mei'ely salvage and not wages; 
but whether paid as salvage or wages it 
does not extend beyond the value of what is 
saved. The Neptune, 1 Hagg. Adm. 237; 
3 Mass. 563; 7 Ir. R. 532; The Dawn [supra]. 
It was held in the case of Taylor v. The 
Cato [Case No. 13,786,] that the crew may 
recover an equivalent for wages from a ves- 
sel saved by them, like salvage, and not go 
to the owner for it, but to the rem. If all 
is lost seamen lose all, salvage as well as 
wages. But if a part of the ship is saved 
by the crew, they, as a sort of partners, have 
the first lien on it for salvage. Relf v. The 
Maria [supra]; The Mary, 1 Caines, 180 
[Farrel v. M'Clea] 1 Dall. [1 U. S.] 392; 
The Nathaniel Hooper [Case No. 10,032]. 
The books speak of attaching this claim to 
the last plank saved. But this may at times 
be figurative, and not the small things of 
which lex non curat. It should mean to 
embrace something of value towards pay- 
ment, which must therefore be beyond mere 
costs and charges. Figurative or not, how- 
ever, it appears better on principle if not 
precedent, to treat the claim as salvage, 
where no wages have, by the general rule, 
or any of its established exceptions, been 
earned. The precedents on this point ac- 
cord with this principle. And though some 
of them speak of wages as well as of sal- 
vage, yet they all agree in not extending 
the amount allowed beyond the value of 
what is saved, which is the rule in salvage 
and not in wages. In Frothingham v. 
Prince, 3 Mass. 563, it was held that if 
enough of the ship was saved to equal the 
wages, they should be paid, though no freight 
had been earned. As this ease cited no 
precedents, and gave no reasons, it would 



not, standing alone, be entitled to much 
weight. Accordingly, in The Saratoga [su- 
pra], it was considered that the decision 
was an anomaly so far as regards wages, and 
could only be sustained as an allowance for 
salvage exertions, equal in amount and value 
to the wages. 

Afterwards, however, in England and this 
country, much caution has been given to this 
doctrine, as to wages or salvage. In The 
Neptune, 1 Hagg. Adm. 239, the court allow- 
ed wages to be recovered to the extent of the 
value of that part of the vessel saved, but 
no further. 3 Hagg. Adm. 202. Some cases 
in the courts of the United States have sincb 
gone quite to the same extent Two Cather- 
ines [supra]; Pitman v. Hooper [supra]. See 
Bronde v. Haven [supra] and The Easter Star 
[supra], also. Yet in all these the exception 
must probably rest on the fact of the proper- 
ty being saved by the exertion of the crew, 
and not saved by others, and not claimed 
justly by others as salvage. See cases before 
cited. The ease of The Reliance, 2 W. Rob. 
Adm. 123, is supposed by the libelants to 
have gone further, and to have held that if a 
part of the vessel was saved by the others - 
the crew had a remedy against it or the own- 
ers for wages. But though the court there 
seemed very favorable to the claim made by 
a widow of one of the crew, and when her 
husband had been lost in the exercise of ef- 
forts to save this very vessel; yet they do 
not seem inclined to go beyond the previous 
ease of The Neptune, in 1 Hagg. Adm. And 
the conclusion was rested on the fact that 
the deceased did in truth contribute by his 
exertions before his death to save a part of 
the vessel, though others afterwards added 
their exertions, and thus finished the work 
of saving something. 

In the present ease no part of the vessel 
itself was saved, and no special exertion 
shown to stop a leak which had broken out. 
But the crew thereupon abandoned her, and 
were taken off by another vessel. The other 
vessel took with them from the wreck a 
chronometer and certain charts, which have 
beeen sold since, and the proceeds given to 
the libelants; but some compasses, sails, and 
a boat were taken off at the same time by the 
other vessel, and retained and claimed for 
salvage as well as a gift from the master. 
Considering that these articles were saved 
entirely by the exertions of another vessel 
and crew, who are entitled to salvage, and 
that the captain acquiesced in then* taking 
and keeping them on that account, and that 
their small value of one hundred dollars 
would scarcely pay the cost and expenses of 
libeling them, it is difficult to discover any 
equitable or legal claim on them by the 
plaintiffs. 

On all these considerations, eases, and 
facts, then, the conclusion seems safest, to 
whicii the court below arrived, dismissing the 
libel, and the decree there must consequently 
be affirmed. 
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Case No. 10,378. 

NISSON V. WESSELS. 

[5 Ben. 483.] i 

District Court, E. D. New York. Jan., 1872. 

Master's Wages — Misconduct. 

An owner of a vessel, who was sued hy her 
master for a balance of wages, set tip as a de- 
fence misconduct of the master in taking the 
vessel into the port of San Andros, "W. I., with- 
out instructions, and neglecting to repair her 
while there. It appeared that the owner's writ- 
ten instructions did not direct the master to go 
to San Andros, hut did direct him to secure all 
the cargo he could, of a certain debtor of the 
owner, and that it was representations of such 
debtor which induced the master to go to that 
port It also appeared that the owner's let- 
ter to him, written after news of his arrival at 
San Andros, made no complaint. It appeared, 
also, that a survey was held at San Andros, 
which pronounced the vessel unseaworthy, and 
that the master waited for instructions from his 
owner before selling her, and that after his re- 
turn to New York, the owner gave him a letter 
of recommendation as an honest and sober man. 
Meld, that the charge of misconduct was not 
made out, and that the master was entitled to 
the balance of his wages. 

[This was a libel by Nicholas Nisson 
against Gerhardt Wessels for the recovery 
of unpaid wagesj 

A. Nash, for libellant 
J. K. Hill, for respondent 

BENEDICT, District Judge. This action 
Is brought by -the master of the schooner 
Anna against the owner of that vessel, to 
recover a balance of wages. There is no 
dispute as to the, rate of wages, or as to jthe 
time of service, or as to the sums paid by 
the defendant to the libellant on account of 
his wages. The defence rests upon certain 
allegations of misconduct and unfaithfulness 
on the part of the libellant in the performance 
of his duties, whereby the owner claims to 
have sustained a loss exceeding the amount 
of wages unpaid. One of these charges is 
that the master put into the port of San An- 
dros without instructions so to do. And it is 
true that the written instructions do not di- 
rect the master to go to San Andros. The 
master swears that he had verbal instruc- 

1 [Reported by Robert D. Benedict Esq., and 
here reprinted hy permission-] 
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lions which permitted, that course, but 
whether he did or not have such instructions, 
upon the evidence in the case respecting the 
nature of the business in which the vessel 
was engaged, and the direction to the mas- 
ter to secure all the cargo he could of the 
debtor, whose representations caused him to 
go to San Andros, together with the condi- 
tion of the vessel, I do not think the master 
can be considered to have violated any in- 
struction, or been guilty of any error in 
going into San Andros. 

The letter of the owner in reply to the mas- 
ter's letter which informed him of the ar- 
rival of the vessel at San Andros, contains 
no -suggestion of misconduct in this particu- 
lar- Another ground of complaint is that the 
master neglected to repair his vessel at San 
Andros, and remained there some three 
months. But it is clear that he could not 
have repaired her with any propriety, situ- 
ated as he was in such a place. Nor was 
he in any condition to attempt to complete 
his voyage. The vessel was wholly unsea- 
worthy, and was found so by the survey 
held at San Andros. The master, was, there- 
fore, justified in not attempting . to reach 
New York with his vessel and cargo at that 
season of the year. The vessel was not in- 
sured, as the owner carefully informed him, 
and he was warranted in waiting for instruc- 
tions before selling her, which instructions 
he had reasonable ground to believe he would 
receive much sooner than he did. The fact 
that the vessel did finally succeed in reaching 
New York in the month of July with sct- 
enty logs of mahogany in, does not go far 
to show that the master was neglectful of his 
duty in not attempting to come on to the 
coast in such a vessel with a full "cargo in 
the month of February. 

Furthermore, all the charges of misconduct 
now made are rendered open to suspicion by 
the fact that after the master arrived here,, 
and with the knowledge of all the circum- 
stances, the defendant gave him a written 
recommendation as having proved himself an 
honest and sober man, after a service in his 
employ for about two years. 

Looking at the whole case, therefore, I am 
unable to discover why the master is not en- 
titled to his wages, the unpaid balance of 
which appears to be $379. He must be char- 
ged with any sums which he received from 
the sale of the cargo ,which may be unac- 
counted for, and as the accounts were not 
gone into with much minuteness" on the hear- 
ing before me, a reference may be had, if. 
the defendant desires it to examine with, 
more care into the disposition of these pro- 
ceeds. 
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Case IsTo. 10,379. 

The NIVETO. 

[7 Ben. 69.] i 

District Court, B. D. New York, Nov., 1873. 

Seamen — Wages — Security for Costs — Shippixo 
Commissioner. 

A libel was filed by a seaman for balance of 
wages due and clothing destroyed. The claim- 
ant moved that he be required to file security for 
costs, showing by an affidavit of the United 
States shipping commissioner that a receipt in 
full for the wages had been given before such 
commissioner by the seaman. Mdd, that the 
creation of the office of shipping commissioner 
gives courts of admiralty greater assurance than 
formerly that the just demands of the seaman 
have been discharged in any settlement made 
before the commissioner; and that the rule, al- 
lowing a seaman to libel without giving security, 
must be modified in cases where the seaman has 
been paid ofE before the shipping commissioner. 

In admiralty, 

BENEDICT, District Judge. This is a mo- 
tioii to compel a seaman to give security for 
costs in an action brought to recover a bal- 
ance of wages and the value of some clothes, 
alleged to have been appropriated or de- 
stroyed by the master. The motion is based, 
among othe? things, upon the affidavit of the 
United States shipping commissioner, which 
shows that the seanian was paid his wages, 
and his receipt in full was taken, before the 
shipping commissioner in his official capacity. 

It has hitherto been usual to relieve sea- 
men from the requirement to give security 
for costs, for the reason that to compel se- 
curity from a seaman is in effect to compel 
him to abandon a suit, often made nec-issary 
to relieve him from attempts to defraud. 
The creation of the office of shipping com- 
missioner, and the designation of an official 
before whom the payment of wages may be 
made, full explanation given, and misrepre- 
sentation thus prevented, gives to the courts 
of admiralty, in cases where wages are 
claimed to have been so paid, a greater as- 
surance that the just demands of the seaman 
have been recognized and discharged, in any 
settlement made with him, than they have 
been able to derive from receipts taken by a 
private shipj)iug master or by the master of 
the ship. 

It seems, therefore, proper to modify the 
rule with regard to security for costs in cases 
where the seaman has been paid off before 
the shipping commissioner. In this case, 
therefore, I shall direct that the seaman give 
security for costs, and that all proceedings 
in the action be stayed Until such security 
be given. I shall, however, give leave to ap- 
ply to vacate this order at a future day, if so 
advised, because the application was not 
made until the seaman had departed on a 
voyage from which he has not yet returned, 

1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq.. and here reprinted 
by permission.] 



and therefore his affidavit could not be pre- 
sented to me; and because the shipping com- 
missioner does not say in his affidavit that 
the claim for the clothing was settled before 
him, or that no claim for lost clothing was 
then made by the seaman. 



Case No. 10,S80. 

NIXDORFF V. WELLS. 

[4 Cranch, C. O. 350.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1833. 

Landlord and Tenant— Double Rent von Hold- 
ing Over— Specific Term of Lease. 

1. To enable a landlord to recover double rent 
for holding over, the lease must be for a specific 

term. 

2. A renting at $60 a yearj payable monthly, 
is not for a specific term, and will not authorize 
a judgment for double rent. 

[This was a suit by Barbara Nixdorffi 
against Richard Wells.] 

Appeal from a justice of the peace, who 
gave judgment for $10, being double rent for 
a month, the tenant having held over after 
the first year, under a demise at $60 a year, 
payable monthly. 

Mr. Marbury, for appellee. No time for no- 
tice to quit is mentioned when the lease wiU 
expire by its own limitation. Woodf. Landl. 
& Ten. 163. A renting at $60 a year, paya- 
ble monthly, is a renting for one year and no 
more. 

Mr. Redin, contra. It was a general hir- 
ing at $60 a year, not for any limited period. 
The Case of Gordon in this court, at the last 
term [unreported], was a specific lease for one 
year only, and notice to quit was- not nec- 
essary to recover double rent. 

THE COURT (nem. con.) was of opinion 
that the renting was not clearly shown to be 
for a specific term, but only at the rate of $60 
a year, leaving the term uncertain; and that 
double rent could not be recovered. Judg- 
ment reversed, with costs. 
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NIXON (PARKER v.). See Case No. 10,744. 

NIXON (POOLE v.). See Case No. 11,270. 

NIXON (UNION PAPER-BAG CO.). See 
Case No. 14,386. 

NIXON (UNION PAPER-BAG MACHINE 
CO. v.). See Case No. 14,391. 

NIXON (YOUOUA v.). See Cases Nos. 18,- 
189 and 18,190. 

NOAH (UNITED STATES v.). See Case No. 
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1 [Reported by Hon. William Cranch, Chief 
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Case Wo. 10,S81. 

In re NOAKES. 

[1 N. B. R. (1873) 592 (Quarto, 164) ;i Bankr. 
CL Rep. 162.] 

District Courts D. Maryland. 

Bankuuptcx— Pbopeett not Belonging to Bakk- 

RUPT Taken by Assignee— Return— Costs 

— Exemption under State La"w. 

1. If the assignees are satisfied that property 
talien by them did not belong to the bankrupt 
thes. should return it without delay: if, how- 
ever, they are in doubt, the claimant must seek 
redress by the appropriate remedy in the courts 
of the state. 

[Criticised in Re Vogel, Case No. 16,983.] 
[Cited in Leighton v. Harwood, 111 Mass. 
72.] 

2. The costs will be paid according to the dis- 
cretion of the court. 

3. If the bankmpt should select, under the 
state law, one hundred dollars' worth of prop- 
erty in real estate, he may receive in addition 
thereto furniture and other necessaries of the 
value of five hundred dollars, but the allowance 
of this amount would vest in the sound discre- 
tion of the assignee. 

In this case Register Hurley certified that 
in the due course of such proceedings the 
following questions, pertinent to the same, 
arose, and were stated and agreed to by W. 
P. Maulsby, Esq., attorney for assignees, and 
A, D. Merrick, Esq., attorney for the bank- 
rupt [Thomas Noakes]: First. "Wbere the 
assignees have taken property found in pos- 
session of the bankrupt belonging to other 
parties, how are the real owners to recover 
it, and before what tribunal?" Second. 
"Are the assignees bound to set apart five 
hundred dollars to the bankrupt, and one 
hundred dollars under the state exemption, 
or is it optional with them to give what 
they please to him?" 

The facts in this case are: The assignees 
found in the possession of the bankrupt, 
property belonging to other pai;ties, and 
seized the same, and are now holding the 
property as assets of the bankrupt. The 
assignees have valued the property set apart 
at a very high figure, and have set apart to 
him property belonging to other persons. 
The register was of the opinion that the 
parties claiming ownership should sue out a 
writ of replevin in the Washington county 
circuit court, when the value of the property 
claimed amounts to one hundred dollars; 
under that amount, before a justice of the 
peace. To the second question, they are to 
look at the condition of the bankrupt, and 
act accordingly, so far as relates to the fire 
hundred dollar clause. The other exemp- 
tions named in the law must be rigidly en- 
forced. 

GILES, District Judge. The following 
questions have been certified to me by the 
register In this case: First "Where the as- 
signees have taken property found in the 

1 [Reprinted from 1 N. B. B. 592 (Quarto, 
164), by permission.] 
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possession of the bankrupt belonging to 
other parties, how are the real awners to 
recover it, and before what tribunal?" Sec- 
ond. "Are the assignees bound to set apart 
five hundred dollars to the bankrupt, and one 
hundred dollars under the state exemption, 
or is it optional to "give -what they please to 
him?" As to the first question: If the as- 
signees are satisfied that property taken by 
them did not belong to the bankrupt, they 
should return it without delay to the owners. 
If they believe such property claimed by oth- 
ers is the property of the bankrupt, the claim- 
ant must seek redress, by the appropriate 
remedy in the courts of the state, and if suc- 
cessful, and the assignees are condemned to 
pay the costs of such proceeding, it Ti^ill rest 
■with the court, upon the settlement of the as- 
signee's accounts, to allow or reject the 
amount of such costs. This -will depend up- 
on the court's opinion of the action of the 
assignees aJs to whether, under the circTim- 
stances, they were right in taking, and hold- 
ing on to, said property. 

As to the second question, in reference to 
the exemption clause In the bankrupt act [of 
1867 (14 Stat 517)], there is some difficulty. 
I construe this clause as follows: First. The 
wearing apparel of the bankrupt, with that 
of his wife and children. Is exempt. Second. 
The necessary household and kitchen furni- 
ture, and such other articles of the bankrupt 
as the^said assignee shall designate and set 
apart, but not to exceed the sum of five hun- 
dred dollars. The assignee exercises his dis- 
cretion in this matter, subject to the final de- 
cision of the court, if an exception be taken. 
The law of this state does not exempt one 
hundred dollars in money, but one hundred 
dollars* worth of property, either real or per- 
sonal, to be selected by the bankrupt, and 
the value ascertained by appraisement duly 
made by three appraisers summoned and 
sworn by the officers, &c. (I suppose in a 
bankrupt case by the register), and also wear- 
ing apparel, books, and tools of mechanics, 
but not books kept for sale. I suppose the as- 
signee should first ascertain what is exempt 
under the state law. The wearing apparel Is 
exempt by both laws, the bankrupt and the 
state. Next, by the state law, the bank- 
rupt's private library and his tools as a me- 
chanic are exempt; and lastly, such real and 
personal property as he may select, not ex- 
ceeding in value one hundred dollars. Then, 
by the bankrupt act, the necessary household 
and kitchen furniture, and such other articles 
and necessaries of such bankrupt as the as- 
signee shall designate and set apart; as to 
these he exercises his discretio:a» as I have 
shown, but altogether (furniture and other 
articles) not to exceed in value the sum of 
five hundred dollars. Now. if the bankrupt 
under the state exemption has selected his 
furniture, or a part thereof, the same b^ng 
exempt under the bankrupt law, there can be 
no second allowance for the same in any way. 
If the bankrupt, under the state law, should 
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select his one hundred dollars' "n'orth of prop- 
erty in real estate, then it might happen that 
he might receive in addition thereto furni- 
ture and other necessaries of the value of 
five hundred dollars, but this amount would 
rest, as I have said, in the sound discretion 
of the assignee. 

The clerk will certify these answers to B. 
F. M. Hurley, Esq., the register in this case. 



Case Ko- 10,S8S- 

In re NOBLE. 

[3 Ben. 332; i 3 N. B. R. 96 (Quarto, 25).] 

District Court, S. D. New York. June 13, 
1869. 

FiBST Meeting op Creditors— Contested Votes 
— Power of Register. 

Where, at the first meeting of the creditors of 
a bankrupt, one creditor objected to the rec^- 
tion of the votes of other creditors, ofEering to 
prove that their votes had been influenced by 
the bankrupt, and were collusive and fraudu- 
lent, held, that the register had no power, with- 
out the special order of the court, to inquire into 
the right of creditors to vote, save for the pur- 
pose of postponing the proof of claims until an 
assignee should be chosen. 

[Cited in Be Herrman, Case No. 6,426; Re 
Bininger, Id. 1,421; Re Hunt, Id. 6,884.] 

At the first meeting of creditors in these 
proceedings, while the vote for the electioh 
of an assignee was proceeding, the counsel 
for a portion of the creditors objected to the 
receiving of the votes of several of the credi- 
tors, ofEering to prove that their votes had 
been influenced and procured by the bank- 
rupt [George "W. Noble], acting in his own in- 
terest, and that such votes were, therefore, 
collusive and fraudulent. The register de- 
clined to hear such proof, holding that he 
had no power, without the special order of 
the court, to inquire into the right of credit- 
ors to vote, save for the purpose of post- 
poning the i>roaf of claims until an assignee 
should be chosen puisuant to the provisions 
of the twenty-third section of the act [of 1867 
(14 Stat 528)]. The register certified the 
question to the court, with his opinion, as 
follows: "Pursuant to the 19th rule of this 
court, I beg to submit, that the act does not 
expressly require the register to take such 
proceeding. As a matter of practice, it 
would involve the parties, in some cases, in 
very great labor, and put them to much ex- 
pense, in taking testimony of the character 
here offered. Besides, it would often greatly 
postpone the choice of an assignee, and that 
perhaps to the detriment of the assets of the 
bankrupt. Unless in case of strong proba- 
bility, made out and sustained by afl5davits, 
it would seem that such labor and expense 
ought not to be imposed. Such a charge is 
easily made, and is with difficulty rebutted. 
It is already a standing rule, that, in case 
the register shall be satisfied that any reason 

1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 



exists why an assignee, elected or appointed, 
should not be approved by the judge, he 
shall state such reason fully, in submitting 
the question for approval. I think this a 
sufficient safeguard against evils of this 
character." 

BLATCHFORD, District Judge. The deci- 
sion of the register was correct, and his 
views, above expressed, are approved, 

[The clerk will certify this decision to the 
register, Isaiah T. Williams, Esq. 

[Where there are doubts as to the validity 
of debts, or the right of the party offering 
to prove them, then the register may post- 
pone the proof of such debts until after the 
election of an assignee. In re Stevens [Case 
No. 13,391]; In re Jaycox [Id. 7,240]; In re 
Lake Superior Ship C, R. & I. Co. [Id. 7,997]. 
When a new election will be ordered. Haas 
[Id. 5,884]; In re John & Martin Pfromm [Id. 
11,061].2 
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NOBLET et al. v. OHIO & M. R. CO. 

[1 Cin. Law Bui. 346.] 

Circuit Court, S. D. Ohio. Oct. Term, 1876. 

Service of Writ — ^Name of Corporation — Re- 
turn —Amendment. 

Where service is made upon the proper party, 
the writ, return and bill may be amended as to 
the name by which the defendant was sued. 
So held where the' bill described the defendant 
as the "Ohio & Mississippi Railroad Co.," when 
it should have been the "Ohio & Mississippi 
Railway Company." 

[This was a motion by Samuel Noblet and 
others in a suit against the Ohio & Mississippi 
Railway Company.] 

I. Moore, for plaintiff. 

N. A. Jordan, for defendant. 

SWING, District Judge. The bin filed In 
this case describes the defendant as the Ohio 
& Mississippi Railroad Co., and the defend- 
ants answer in that name. ' The complainant 
has since discovered that the Ohio & Missis- 
sippi Railroad Company, prior to the bringing 
of this suit, 'had been reorganized and its 
name changed from that of the Ohio & Mis- 
sissippi Railroad Co., to that of the Ohio & 
Mississippi Railway Company; that the ser- 

2 [From 3 N. B. R. 96 (Quarto, 25).] 
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vice was in fact made upon the proper officer 
of the Ohio & Mississippi Railway Co.; and 
the complainant now moves the court for 
leave to amend the bill by inserting the true 
name of the corporation, and also to amend 
the writ and return of the marshaL The 
power of amendment by the federal courts is 
now very extensive, and looking at the statute 
and course of decisions, we think the amend- 
ments asked are within the power of the 
court In Todd's Practice it is laid down that 
the declaration may be amended, even after 
the plea in abatement for misnomer. 1 Todd, 
Prac. 697. In the case of the corporation of 
Georgetown v. Beatty [Case No. 5,344], the 
plaintiff had leave to amend the writ and 
declaration by stating the plaintiffs to be 
"Mayor, recorder, alderman ,and common 
council of Georgetown," instead of the "Cor- 
poration of Georgetown," and there are nu- 
merous cases in which a corporation has been 
sued by a wrong name, that the plaintiff has 
been permitted to correct the mistake by an 
amendment of the writ. Bumham v. Sav- 
ings Bank, 5 N. H. 573; Bullard v. Nantuck- 
et Bank, 5 Mass. 99; Sherman v. Connecticut 
River Bridge Co., 11 Mass. 338. The motion 
to amend is therefore granted, upon payment 
of costs. 
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Case No, 10,S84. 

NOE V. PRENTICE et al. 

[3 Betts, C. C. MS. 56.] 

Circuit Court, S. D. New York, May 25, 1844. 

Patents fob Inventions — Infringement — In- 
junction — ABA2TD0SMBNT. 

[1. Letters jpatent No. 3,188 were issued July 
20, 1843, to Charles L. Noe, for an alleged dis- 
covery in making hats or caps of horsehair braid, 
"by sewing the edges of the braid together with 
horsehair." TBe only novelty in the invention 
was the use of horsehair in sewing, instead of 
cotton or silk thread, theretofore used. Held 
that, in a suit for in&inging this patent, an in- 
junction would not be granted in the first in- 
stance, esi)eciany as the patent had been very 
recently taken out, and never quietly enjoyed 
by the plaintiff.] 

[2. 9 Laws Bior. & D. 1019, 1020, § 7 (5 Stat. 
354), provides that every purchaser of a newly- 
invented device prior to the application of the 
inventor for a patent shall have the right to use 
and vend the specific device without liability to 
the inventor, "and no patent shall be held to be 
invalid for reason of such purchase * * * 
except on proof of abandonment of such inven- 
tion to the public; or that such purchase * * * 
has been for more than two years prior to such 
application for a patent." Mdd, that this act 
applies to purchases from persons other than 
the inventor, and does not affect existing deci- 
sions as to what acts done by the inventor will 
bar his right to a patent,] 

[This was a bill in equity by Charles L. 
Noe against John H. Prentice and Archibald 
T. Finn for infringement of a patent. Heard 
on motion for injunction.] 



BETTS, District Judge. This Is an appli- 
cation for an injunction, founded upon a pat- 
ent granted July 20, 1S43, on an application 
filed November 18, 1842. There is some con- 
fusion in the proofs as to the time the first 
application to the patent office was really 
made, or how far it comported in substance 
and principle with that on which the patent 
was founded. Assuming it to be proved that 
the application was within two jyeais after 
the plaintiff's discovery, various objections 
to the allowance of an injtmetion are raised 
by the answers of the defendants, only two 
of which will now be particularly noticed: 
First, that the patent cannot be maintained, 
if the discovery be useful, because it is not 
original and new with the plaintiff. Second, 
that, if he be the first and original discoverer, 
he has lost the right of appropriating it by 
patent, by having previously dedicated its 
use to the public. 

The plaintiff's speeffie claim is for his dis- 
covery in making hats or caps of horsehair 
braid "by sewing -the edges of the braid to- 
gether with horsehair," and, if maintained, 
it must be upon the ground that using horse- 
hair to sew with in place of thread, cotton, 
silk, or any other of the materials before 
known and used for the purpose, is a pat- 
entable discovery. 

It T i?j p long been considered an elementary 
doctrine in respect to patent rights, that 
some new manufactured thing, or a new 
method or process of manufacture, must be 
discovered, or mechanical skill and inge- 
nuity be employed in producing a new re- 
sult, to lay the foundation for a patent, and 
that the mere substitution of one method for 
another in making a khown article is in- 
sufficient to support one. Godson, 68; 
Philip, 102, 104, 106; Barn. & Aid. 560; 
Woodcock V. Parker [Case No. 17,971]. A 
series of instances referred to in the notes 
of a recent English .work would seem to 
raise a doubt whether this distinction is now 
adhered to, on the decision of patent causes 
in England. Webster, Law & Practice of 
Letters Patent, 11, 47, and notes. The ques- 
tion may perhaps be open for consideration 
on a trial at law, or on hearing in equity 
upon the merits, but I should not regard 
these new suggestions as sufficient authority 
to authorize an injunction in behalf of a 
patent so recentiy taken out as the present 
one, and never quietiy enjoyed by the plain- 
tiff. Horsehair braid, it is, proved, was a 
known material, and the evidence would 
tend to show that it had been used for mak- 
ing caps and hats, by sewing the edges of 
the braid together, before the plaintiff's dis- 
covery. If not, his patent does not secure 
that manufacture. It is to be construed 
as if everything in relation to the process 
was well known, other than his method of 
taking the hair itself, in its natural or pre- 
pared state (the patent does not define 
which), and using that as the sewing ma- 
terial. This new use of a well-known ma- 
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terial, in a process also well known, thougli 
before effected by a different material, will 
not, in my opinion, justify awarding an in- 
junction, in tlie first instance, to protect the 
discovery. Godson, 185, 186. 

The second objection is one of wider inter- 
est. R.xid involving the construction of a re- 
cent and important act of congress in re- 
spect to patented inventions." The rule de- 
clared by the solemn adjudications of our 
courts has been understood to be that if an 
inventor make sale of the article discovered, 
before the grant of a patent, the patent will 
be thereby rendered void. Melius v. Sils- 
bee [Case No. 9,404]; [Fennock v. Dialogue] 
2 Pet [27 U. S.] 1. So his acquiescence in 
the known public use of his invention, prior 
to his patent, will be an abandonment of 
his right as first discoverer. [Shaw v. Coop- 
er] 7 Pet [32 U. S.] 292. In this case the 
proofs are clear that the plaintiff, a consid- 
erable period prior to his application for a 
patent, placed his manufactured article, with" 
others, for sale At different and public places. 
This was, however, within two years of the 
time lie presented his application to the pat- 
ent oflSce, and the question is whether the act 
of congress of 1839 protects the right of the 
patentee, notwithstanding such public sale, 
and which, as the law previously stood, 
would have been an abandonment of his 
right [MeClurg v. ]SingsIand] 1 How. [42 
U. S.] 202. The act relied upon enacts, "Thaf 
every person or corporation who has or shaU 
have, purchased or constructed any newly 
invented machine, manufacture, or composi- 
tion of matter, prior to the application of the 
inventor or discoverer for a patent, shall be 
held to possess the right to use, and vend to 
others to be used, the specific machine, 
manufacture or composition of matter so 
made or purchased, without liability there- 
for to the inventor, or any other person in- 
terested in such invention; and no patent 
shall be held to be invalid by reason of such 
purchase, sale or use prior to the application 
for a patent as aforesaid, except on proof of 
abandonment of such invention to the pub- 
lic; or that such purchase, sale or prior use, 
has been for more than two years prior to 
such application for a patent" 9 Laws 
[Bior. & D.] 1019, 1020, § 7 [5 Stat. 354]. 

The defendants contend that a public sale 
of the article invented, by the inventor, is 
that abandonment referred to by congress in 
this section, and which the act intended to 
leave to its effect and consequences, as the 
law had before stood. The plaintiff insists 
that he is protected by the statute, notwith- 
standing the sale of his invention, if not 
made more than two years previous to his 
application for a patent I am disinclined, 
on this summary motion, to assert a definite 
opinion as to the construction of this enact- 
ment, and think it advisable to leave that 
question open for farther consideration on a 
trial at law, on the first hearing of this cause. 
But I am constrained to say that my impres- | 



sion is strong that congress do not, by the 
provision, intend to protect sales made by 
the discoverer or inventor himself. The first 
branch of the enacting clause is manifestly 
designed for the benefit and protection of 
the purchaser, not of the inventor. If the 
purchase is made of the inventor, no statute 
would be necessary to protect the purchaser 
against his action or claim by means of a 
patent or otherwise, whether the vendor re- 
tained in his own use, or again sold to oth- 
ers, the subject of his purchase. But it 
would be otherwise in respect to purchases 
made of third persons without the license or 
assent of the discoverer or future patentee. 
The language of the act applies fitly to such 
a case only, and I am not aware of any ex- 
igency in its terms or spirit demanding a 
construction more comprehensive. The ex- 
ception in the section is framed for the bene- 
fit of the patentee, and that goes no farther 
than to secure his rights notwithstanding 
such sales between third parties, if they 
have not continued over two years, or un- 
less he is proved to have abandoned his 
right. Congress does not define what facts 
shall constitute an abandonment; it undoubt- 
edly declares, by implication, that acquies- 
cing in sales by others for less than two 
years shall not be regarded an abandonment 
by the patentee, but leaves, according to my 
impression, his own acts and assent to have 
against him every operation and consequence 
given them by the then existing law. The 
case of MeClurg v. Kingsland, hi the supreme 
court, I think, assumes this intejrpretation 
of the statute. 1 How. [42 U. S.] 202. The 
specific question was on the first clause, and 
whether the evidence in the case did not pro- 
tect the immediate defendants in the use of 
the plaintiff's discovery. But the court very 
significantly intimate that the license of the 
plaintiff to the defendants to use his discov- 
ery prior to his patent rendered his patent 
void. 

"Without placing my decision upon this 
point of the ease, for reasons already suflSL- 
ciently declared, I should deny the injunc- 
tion prayed for. The plaintiff, in a case so 
circumstanced as this, ought to be required 
to establish his right at law before receiv- 
ing the extraordinary aid of an injunction. 
It has not been the usual practice in this 
court to order issues at law, although it may 
probably be competent to the court to do so. 
Godson, 187. We rather leave it as a con- 
dition for the plaintiff that he proceed to a 
final hearing on his bill and the answer and 
proofs, or bring his suit at law within a rea- 
sonable time, or that his bill be dismissed, 
with costs. No order in relation to costs is 
made in this stage of the case, but the order 
Is that the plaintiff bring his action at law 
to establish the validity of his patent, or 
have a final hearing upon the merits of the 
cause at the next term of the court; other- 
wise the. defendants be then at liberty to 
move the dismissal of the biU. 
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Case Wo. 10,S84a. 

NOE v. PRBNTIGE et aL 

[4 Betts, 0. C. MS. 34.] 

Circuit Court, B. D. New York. Feb. 22, 1845. 

Patents tor Inventions— Pl,eadixq—Qdestioss 
Raised bt Demurreu— Improvement in Mak- 
ing Hats— Specifioation— Pleading— Venue. 

[1. In an action for damages for infringement 
of a patent for an improvement in the process 
of manufacture of hats and honnets from braid, 
the claim being for such improvement m sew- 
ing the edges together with horsehair," the ques- 
tion of the patentability of the use of horsehair 
for that purpose cannot be raised on demurrer to 
a declaration setting out such patent and claim, 
since the claim may comprehend as well the 
process of manufacture by uniting the edges of 
the braid as the doing it with that particular 
material.] 

[2. A declaration In an action for infringe- 
ment.of a patent is not demurrable because am- 
biguous in setting out a claim which may be con- 
strued to include one or both of two inventions, 
if there is nothing in the pleadings to show that 
the patentee is not entitled to daim both.] 

[3. An improvement in the process of manu- 
facturing hats or bonnets from horsehair braid, 
by which the manufacture is rendered light, 
beautiful, durable, and easy to be cleaned or al- 
tered, is a patentable invention.] 

[4. It is not necessary that the specification 
of a patent for an improvement in the manufac- 
ture of hats or bonnets, applicable to all forms 
and sizes thereof, should describe the construc- 
tion of the original hat or bonnet.] 

[5. An averment that letters patent were is- 
sued to the patentee under the seal of the patent 
office of the United States, and signed by me 
secretary of state and countersigned by the 
commissioner of patents, is sufficient, without 
averring that such letters patent were issued 
in the name of the United States, or that they 
were recorded, together with the specifications.] 
[6. It is not necessary, in an action for in- 
fringement of a patent, for the plaintifiE to nega- 
tive, in his declaration, the public use of the in- 
vention, or that the manufacture was on sale 
with the patentee's consent] 

[7. A declaration, in an action for infringe- 
ment of a patent, which avers only that the d^ 
fendant "put on sale and offered for sale and 
sold or contracted to sell" the patented articles, 
while the only acts forbidden by the statute are 
making, using, and selling such articles, is had, 
on demurrer, since it does not positively allege 
any violation of the statute.] 

[8. Where, in a local action, two out of three 
counts in the declaration duly laid a proper ven- 
ue, and from the matter of the third count it 
appeared that the acts complained of must have 
been committed in the same place, held, on de- 
murrer for want of venue, that the venue of the 
margin would be considered that of the third 
count.] 

[This was a bill in eauity by Charles L. 
Noe against John H. Prentice and Archibold 
L. Finn for an injunctioa to restrain the 
infringement of a patent Heard on demur- 
rer.] 

BETTS, District Judge. When this cause 
was before the court on a motion for an in- 
junction, a strong intimation -was expressed 
that, upon the facts appearing on the de- 
positions and the specificatioa construed In 
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connection with those facts, the patent could 
not be upheld, but a final decision was de- 
ferred on the point until a trial should be 
had at law, or the cause be brought to hear- 
ing on pleadings and proofs. [Case No. 10,- 
284.] 

An action was immediately thereafter in- 
stituted at law, and the defendants demurred 
to the declaration, suggesting various insuffi- 
ciencies in its frame, but designing thereby, 
probably, more especially to bring to decision 
the auestion of whether the subject-matter 
claimed to have been invented or discovered 
is patentable. But this end cannot be reach- 
ed by this demurrer. Neither the specifica- 
tion nor the declaration place the plaintifE's 
right on the particular 'discovery the defend- 
ants suppose their claim limited to,— that is, 
to sewing the edges of the braid together 
with horsehair,— and then the summary or 
claim is, "in sewing the edges together with 
horsehair." It is manifest that this claim, 
in its terms, may comprehend as well the 
manufacture in uniting the edges of braid as 
the method of doing it with the particular 
material horsehau:. It is not, then, purely 
a question of law for the decision of the 
court, on the face of the patent, but there is 
involved in it the matter of fact whether 
the mode of manufacture by uniting the 
edges of braid is new and useful. Nor can 
an objection lie that a claim thus possibly 
double in its operation is ambiguous, and 
therefore faulty and invalid, because nothing 
is .disclosed by the pleadings showing that 
the patentee is not entitled to claim both 
methods. 

TEDE COURT is instructed by the proceed- 
ings in the equity cause that such is not the 
fact, but the knowledge cannot be invoked 
to help the demurrer, nor does the evidence 
received on the hearing preclude the plain- 
tifE proving on the trial of this cause that he 
is truly the inventor of both particulars. 
Nor, if the testimony on trial should show 
that the plaintiff can set up no discovery 
to that part of the manufacture consisting 
in connecting the edges of braid, does it 
necessarily follow that the court would rule 
the specification ambiguous>l)ecause then the 
limited meaning of the claim, of which the 
language is susceptible, might, in view of 
the facts in proof, be held to be its true im- 
port and interpretation. This, however, is 
unessential, because there" is now before the 
court on the pleadings nothing to show that 
the plaintiff's claim ought to be restricted 
to the use of horsehair as the sewing mate- 
rial, or that it is broader than his discovery 
if it also embraces the uniting the braid by 
its edges. It must accordingly be left to the 
construction of the court on the specification, 
in connection with the facts to be proved, 
3316. may result in instructions to the jury di- 
rectly adverse to the validity of the patent 
if they find the plaintifiE is not the inventor 
of the uniting of edges of braid together by 
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seTvIng; yet such instruction would not be 
merely matter of law, dep'ending on the con- 
sti'uction of the specification, but would be 
blended with a supposed state of facts, and 
it cannot, accordingly, be anticipated here, so 
as to affect the decision of the point raised 
by the demurrer. 

Another objection to the validity of the pat- 
ent is that it does not set forth the inven- 
tion of any new or useful art, machine, 
manufacture, or composition of matter, or 
any new or useful improvement thereon. I 
can perceive no foundation for this objection, 
A bat or bonnet is tmquestionably a manu- 
facture. It is something made by the hands 
of man. 8 Dum. & E. [8 Term R.] 99. The 
specification alleges that the article is manu- 
factured of horsehair braided by machinery, 
and claims for the plaintiff a new and useful 
improvement in the process of manufactur- 
ing, in uniting the edges of such braid by 
sewing with horsehair, thus, as asserted, ren- 
dering the manufacture light, beautiful, dur- 
able, and easy to be cleaned and altered. 
These are all unquestionably patenable, 
either original or by way of improvement. 
Gods. Pat 58, 74; Phil. Pat. 78, 116; Act 
Cong. 1836, § 6 [5 Stat 117J. The assertion 
of novelty and utility and invention is broad 
enough on the part of the plaintiff, and it is 
matter of evidence, not of law, to determine 
whether the averments are true. 

Another ground of general demurrer is that 
the specification does not describe the con- 
struction of the original hat or bonnet, so 
that the nature or value of the alleged im- 
provement cannot be linown or ascertained. 
The rule applicable to specifications for im- 
provements is that things in use and well 
known need not be specifically described 
(Phil. Pat. 238); and it is not a question of 
law, but solely of fact, whether by the refer- 
ence to ladies' or gentlemen's hats or caps a 
known article of manufacture is designated. 
The improvement is not limited to any par- 
ticular form or dimension of hats or caps, but 
is to be applied in every construction of those 
articles, whatever may be their fashion or 
color. No aid is accordingly afforded to the 
clear understanding of the patented improve- 
ment by a description of the forms of hats 
to which it may be applied. From the na- 
ture of the case this would lead to the speci- 
fication of every possible variation of form 
to which the article is susceptible, and ren- 
der a schedule oppressively prolix, without 
aiding hi the slightest manner the clearer un- 
derstanding of the subject It may also be 
remarked in this place that the criticism that 
in the specification and declaration the words 
are sometimes used in the collective, "hats 
or caps," thereby leading to uncertainty 
and ambiguity, cannot, at all events, avail 
on demurrer, for it is not matter of law, but 
of evidence, whether "hats and caps" of tliis 
kind of manufacture are things different or 
the same. For aught the court can know ju- 



dicially, both appellations would be appro- 
priate to either article, and, in common use, 
may be applied indifferently. 

Most of the other exceptions to the declara- 
tion are strictly and severely matters of form; 
in most instances, if they succeed, com- 
pelling corrections of the pleadings in a way 
not to vary or introduce any substantial aver- 
ment on which the plaintiff's right rests, or 
afford any new issue or better ground of de- 
fence to the defendants. The defendants can 
accordingly have no advantage of such tech- 
nicalities, if faulty on the part of the plain- 
tiff, except in so far as the same are set down 
and expresssed as causes of demurrer [2 
Bior. & D. Laws] p. 70, § 32 [1 Stat 91]. 
Such, for instance, are the first, fouith, fifth, 
and twelfth points made by the defendants. 
Other objections, either specifically pointed 
out by the demurrer or supposed to be main- 
tainable under the general demurrer, are to 
the first count, that it is not alleged that 
the patent was issued in the name of the 
United States or was recorded together with 
the specification and that the declaration does 
not negative the public use of the discovery, 
or that the manufacture was on sale with 
the consent or allowance of the plaintiff, at 
the time of his application for the patent. 
The averment is that letters patent were is- 
sued to Noe in due form of law under the 
seal of the patent office of the United States 
signed by the secretary of state and countei-- 
signed by the commissioner of patents, where- 
by is seemed to the patentee, &c. 

It is never requisite to state in pleading 
an intendment of law. 1 Chit. PI. 226. The 
law will always presume that public func- 
tionaries, especially of a high grade, execute 
their duties in conformity to law, and, when 
an official act within their competency to do 
is averred to have been performed by them, 
it will be presumed to have been rightfully 
done. [Cutting v. Myers, Case No. 3,520]; 
[Philadelphia & T, B. R. Co. v. Stimpson] 
14 Pet [39 U. S.] 458, 459. The 5th sec- 
tion of the act of 1836 directs that the patent 
shall be issued in the name of the United 
States, and shall be recorded, together with 
specifications, &c. An averment that a pat- 
ent was issued implies that the prerequisites 
of the law were first all complied with, and 
it is unnecessary to allege them specifically, 
and this rule would excuse averring the non- 
existence of things at the time which might 
prevent the issuing of the patent. But, as a 
general rule of pleading, it is unnecessary 
for a plaintiff to negative in his declaration 
those matters which bar his action. They 
are parts of the defendant's ease, and it be- 
longs to him to state them. 1 Chit. PL 228. 
The exceptions to this rule will be found on 
examination not to affect the principle govern- 
ing cases of this character. I accordingly 
consider the first count of the declaration 
sufficient in law, and that the demurrer 
thereto must be overruled. 
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The demuirer to the second count I think 
well taken, although it turns solely upon the 
use of a disjunction, instead of a conjunc- 
tion, of the pleading. The declaration char- 
ges the infringement to toe that the defend- 
ants "put on sale and ofEered for sale and 
sold or contracted to sell" 500 hats or bon- 
nets, &c. Under the 14th section of the act, 
an action lies for damages for making, using, 
or selling the patented invention. No other 
of the acts charged in this count is an in- 
fringement of the patent right, except that 
of selling the articles, and that is not averred 
to have been done. The defendants are char- 
ged to have sold or contracted to selL If the 
averment had been that the defendants sold 
and contracted to sell, the count would have 
been good, although the latter particular was 
badly pleaded, because there was a right of 
action positively set forth in respect to the 
other particular. 2 Saund. PL & Ev, 379; 
1 Saund. Fl. & Ev. 430. And the same rule" 
would be applicable if both branches of the 
alternative allegations had been infringe- 
ments, as if the declaration charged that the 
defendant sold or used the plaintifE's inven- 
tion, for both would be material and travers- 
able facts. At most, as either would afford 
a ground of action, it .would only be cause 
for special demurrer that the declaration did 
not discriminate with certainty which offence 
had been committed. 

The third count is demurred to for want 
of a venue. It alleges the infringement by 
the defendants, without specifying any place 
where it was committed. Such place must 
appear on the face of the declaration in local 
actions, or it will be good ground of demur- 
rer or nonsuit at trial. 6 CJom. Dig. tit. 
"Pleader," 20; 1 Chit PI. 279. The omis- 
sion in this case was palpably a mere clerical 
mistake, as in both the preceding counts the 
charge is direct that the violation was com- 
mitted within the district; and, the right of 
action of the assignee, the assignment being 
fqr this place only, being local, it is not to 
be supposed the pleader had in view any in- 
fringement committed out of the district. 
Had the reference been to the district or 
place aforesaid, then it is admitted that upon 
the authorities the venue in the margin shall 
be regarded as that of the count, when none is 
laid in the latter, even though no refererce 
is made to tiie margin. 9 Johns. 81; 3 Hen. 
& M. 312; 8 Bing. 355; 1 Maule & S. 508, 
0. P. 

I shall, upon the strength of these authori- 
ties, overrule the demurrer to the third count 
also. 

Costs are to be apportioned, the defendants 
recovering costs on their demurrer to the 
second count and the plaintiff recovering his 
costs against the defendants on the demurrer 
to the other two counts. 
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NOE V. UNITED STATES. 

[HofE. Land Cas. 162.] i 

District Court, D. California. June Term, 
1856.2 

Land Grant in Caliporxia. 

Entitled to confirmation under the ruling of 
the supreme court in Fremont's Case [17 How. 
(58 U. S.) 542.] 

Claim for five leagues of land in Yolo coun- 
ty, rejected by the board, and appealed by 
the claimant [James Nog], 

Calhoun Benham, for appellant 

William Blanding, U. S. Atty., for appel- 
lees. 

HOFFMAN, District Judge. It appears by 
the title papers produced in this case, that 
on the tenth of May, 1841, Robert Elwell 
presented a petition to Governor Alvarado 
for a tract of land on the Sacramento river. 
The petitioner set forth that for sixteen 
years he had been a resident of the country, 
and had a numerous family. He also stated 
that the various political changes in the coun- 
try had impaired his capital, part of which 
had been furnished to the different govern- 
ors, as his excellency was aware. The peti- 
tioner further alludes to his services in the 
militia, for which he never received any pay, 
owing to the scarcity of funds in the na- 
tional exchequer. He therefore begs that his 
excellency, not forgetting the duty of gen- 
erously recompensing the services of faithful 
subordinates, and also "the necessity of giv- 
ing an impulse to the progress of agriculture 
in the country," and supported as he was 
by the colonization laws which so fully au- 
thorized him to make concessions of land, 
might grant him the tract solicited. On the 
margin of this petition the governor writes: 
"In consideration of the services and merits 
herein mentioned, I grant him (the petition- 
er) the land he requests, with the imder- 
standing that he shall abide by the reports 
that must be asked for as to whether the 
land has been granted for the benefit of 
some private individual, pueblo or corpora- 
tion, with all the rest that may be deemed 
convenient, so soon as he shall accompany 
the plan which will head the formation of 
the expediente." This petition and marginal 
decree appear to have remained in the pos- 
session of the petitioner, nor were any further 
steps taken by him to obtain a more formal 
title. He states, however, in his deposition, 
that a plan was furnished to the governor 
such as was deemed sufficient, but the ex- 
pediente which it was to "head" is not pro- 
duced from the archives. No efforts of any 
kind appear to have been made by the. peti- 
tioner to settle upon or occupy his land, and 
the title papers seem to have remained in 

1 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 

2 [Reversed in 23 How. (64 U. S.) 312.] 
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his possession until 1852, when he sold to 
the present claimant. In explanation of his 
failure to occupy the land, the grantee states 
that he was prevented from doing so at the 
time of the grant hy the danger from the 
Indians, and afterwards by the disturbances 
in the country. Jos6 Castro, a native Cali- 
fornian of some distinction, and who has 
held the offices of governor, prefect and com- 
mandant general of the territory, deposes 
that from 1841 until the change of govern- 
ment the whole region of country above Sut- 
ter's Fort, or New Helvetia, was not in a sit- 
uation to be settled upon by individual gran- 
tees, owing to the hostility of the Indians. 
The government rarely sent any troops to 
maintain settlements, and only for short 
times and few in number, during the period 
from 1841 to the change of goverament. 
Nathan Coombs, whose deposition was taken 
in this court, and who has resided in the 
country since 1843, testifies that from that 
year, when he first knew the land, the In- 
dians in the neighborhood were hostile to the 
whites. That near the head of the island 
there was a rancheria, and the Indians were 
very numerous. That a company from Ore- 
gon, of which he was a member, had a fight 
with a large body of them, from five hun- 
dred to one thousand strong, and that dur- 
ing the same season Captain Sutter with a 
party of men also had an engagement with 
them. The above comprises all the evidence 
offered in excuse or explanation of the omis- 
sion of the grantee to fulfill the conditions of 
his grant. 

The first question that arises under this 
state of facts is, did the marginal decree of 
the governor convey to the petitioner "a 
present and Immediate interest, either legal 
or equitable, in the land?" The form of the 
grant is entirely unusual. The marginal de- 
crees of the governors were in ordinary cas- 
es but references for information, and the 
expedientes usually contain the petition, the 
diseno, the marginal order of reference, the 
reports of the officers, and the order or de- 
cree of concession by the governor— the latter 
generally commencing with the words "Vista 
la peticion," The doeumento or final title 
was then made out in conformity with the 
order of concession. In this were expressed 
the conditions of the grant, its extent, etc., 
and it was delivered to the party interested 
as his title deed. A copy, however, was usu- 
ally attached to the other documents above 
enumerated, forming the expediente on ffie 
in the archives; but the copy was frequently 
not signed, it being thought sufficient if the 
title paper delivered to the party was prop- 
erly authenticated. The title paper was usu- 
ally signed by the governor and secretary. 
The KEpediente, when thus completed, was 
transmitted to the assembly for their action, 
and if the grant was approved, a certificate 
of the fact was given to the grantee. I have 
met with no case where these forms were not 
substantially complied with when grants un- 



der the colonization laws were made. In the 
case at bar, the only document relied on as a 
grant is the order or decree written on the 
margin of the petition. Undoubtedly the 
governor uses words of grant— "I grant him 
the land which he requests"— but the condi- 
tion or qualification annexed, that the peti- 
tioner should abide by the reports, eta, clear- 
ly shows that the governor did not intend his 
marginal decree to operate as? a defi.nitive con- 
cession of the land. In the case of Arguello 
V. U. S. [18 How. (59 U. S.) 539], decided at 
the last term of the supreme court, the court, 
in speaking of the order of concession in that 
ease, (which was the decree already alluded 
to, beginning with the words— "Vista la peti- 
cion," and which was certainly a more formal 
decree than the marginal order in the present 
case) say: "By the fouith section, the gov- 
ernor, being thus informed, may 'accede or 
not* to the petition. This was done in two 
ways; sometimes he expressed his consent 
by merely writing the word concedido at the 
bottom of the expediente; at other times 
with more formality. * * * It is intended 
merely to show that the governor has ac- 
ceded to the request of the applicant, and as 
an order for the patent or definitive title to 
be drawn out for execution. * * * It has 
none of the characteristics of a definitive 
grant." But the marginal decree in this case 
cannot even be regarded as an order for 1he 
definitive grant to be made out. For the 
governor clearly intimates that reports are to 
be received, the disefio to be furnished, and 
the expediente to be formed, before the final 
title issued. The marginal order must, I 
think, be taken merely as showing that the 
governor has acceded to the petitioner's re- 
quest, and agrees to grant him the land if the 
reports, etc., should be favorable. But it is 
to be observed that the information required 
by the governor was only as to whether the 
land was the property of any one else, and 
the absolute terms of the order itself, as well 
as the language of the qualification added to 
it, perhaps justify us in considering it as a 
positive promise to grant the land to the pe- 
titioner in consideration of his just claims 
upon the government, provided it should turn 
out that the land was vacant. The right 
thus acquired by the petitioner was an eq- 
uitable claim upon the government to have 
his title perfected, and had he gone on to oc- 
cupy and improve his land, and had he been 
foimd at the acquisition of the country in 
the possession and enjoym^it of it, the ITnit- 
ed States would have been clearly boimd to 
respect his rights. But so far as the evi- 
dence discloses, the petitioner never went up- 
on the land during the existence of the for- 
mer government. The causes of his omis- 
sion to do so, as shown by the evidence, were 
the usual ones of Indian hostilities and politi- 
cal disturbances. No testimony has been 
taken to show that the obstacles to a settle- 
ment might have been overcome; nor has it 
been made to appear to the court, on behalf 
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of the United States, tDat any one d§manded 
the land. Compelled as we are to tie gov- 
erned hy the evidence in each particular, we 
■must accept facts as true which are estab- 
lished by the uncontradicted testimony of un- 
impeached witnesses. It would seem clear 
then, from the testimony, that from the time 
of the grant until the American occupation, 
the settlement of the land was impracticable. 
The omission to occupy cannot, therefore, 
raise any presumption of a voluntary aban- 
donment by the grantee. That such a delay 
would not probably have forfeited the land 
under the Mexican laws and usages, unless 
some other person was ready to appropriate 
the lands and thus carry out the policy of the 
government, was intimated by the supreme 
court in the Case of Fremont. More espe- 
cially would the gi'antee be entitled to indul- 
gence where the grant was "not made merely 
to carry out the colonization laws, but in con- 
sideration of previous public services." 

The circumstance which suggests most 
strongly the idea that the grantee did in 
truth abandon all thought of profiting by his 
grant, is his omission to make further appli- 
cation for the usual and formal titie. I have 
endeavored correctly to estimate the force 
which should be given to this consideration. 
It has seemed to me that it would perhaps 
be going too far to infer such an intention 
from the grantee's omission in this particu- 
lar. As to his acts and declarations from 
the time of the grant until the conveyance 
to the present claimant, we are wholly unin- 
formed. Whether he continued to assert his 
rights to the land, and whether those rights 
were recognized by the government, we are 
ignorant. And in the absence of proof we 
>are perhaps justified in supposing that he 
considered his right to the land sufficiently 
secured by the title he had received, particu- 
larly as the causes which prevented a settie- 
ment by him would also deter others from 
applying for the land. But admitting that 
the explanation of the grantee's dela/ in this 
case is sufficient, within the rule laid down 
in Fremont's Case [17 How. (58 XT. S.) 542], 
to repel the idea of a voluntary abandonment 
and consequent forfeiture, it is to be re- 
membered that the grant in this case was not 
like that to Alvarado, a definitive or final tiUe 
with conditions subsequent annexed. It was 
but an inchoate or imperfect grant, and as 
has been shown, cannot be regarded as a 
grant imder the colonization laws passing 
final titie to the land. 

The inquiry in this case would therefore 
seem to be, not as in Fremont's Case [supra], 
whether the omission to perform conditions 
subsequent had forfeited an estate vested in 
the grantee by a formal and definitive grant, 
but whether he is in equity entitled to a com- 
pletion and perfection of the inchoate titie 
or equitable right he received from the for- 
mer government. Under the Mexican coloniza- 
tion laws the strongest claim he could urge 
would be the fact that he had, by settling 
18FED.0AS.— 19 
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upon and improving the land, given the only 
consideration for the grant their laws or 
policy required. But in this case he can 
foimd his claim uponno such consideration; and 
though he may not be deemed to have volun- 
tarily abandoned his grant, yet he can allege 
nothing done by him subsequent to it, or on 
the faith of it, which strengthens his equita- 
ble claim either upon this or the former gov- 
ernment. If then this grant had been solely on 
consideration of future settiement and occu- 
pation, it seems to me that it should be re- 
jected. But it appears that the petitioner 
had other claims, not merely on the bounty 
but on the justice of the Mexican government. 
In his petition he appeals to the governor's 
knowledge of the fact that he had impaired 
Ms capital by furnishing money to different 
governors, and that he had faithfully served 
in the militia without receiving pay, owing 
to the scarcity of funds in the national ex- 
chequer. He asks for the grant as a recom- 
pense for his services, as well as because it 
would be in accordance with the policy of the 
colonization laws. The governor, in acceding 
to the petition, expressly says that he does 
so "in consideration of the services and mer- 
its herein mentioned;" and by the testimony 
of Alvarado himself, taken in this court, it 
appears that the petitioner was actually a 
creditor to the government for advances made- 
by bim, as well as entitled to its considera- 
tion for his patriotic services. In the Case 
of Fremont the supreme court say: "Al- 
though this cannot be regarded as a money 
consideration, making the transaction a pur- 
chase from the government, yet it is the ac- 
knowledgment of a just and equitable claim; 
and when the grant was made on that con- 
sideration, the titie in a court of equity ought 
to be as firm and valid as if it had been pur- 
chased with money on the same condition." 
But in that case the consideration alluded to 
was the patriotic services of the petitioner,, 
and they are only referred to in the grant as 
entitling his application to a "preference" 
over other applications for favorable consid- 
eration. But in the case at bar the petitioner 
had not only faithfully served the country, 
but appears to have been a creditor for ad- 
vances made by him and pay due to him as 
a soldier. The observations of the supreme 
court apply, therefore, with great force to the 
present case. If then the petitioner cannot be 
deemed to have voluntarily abandoned his 
grant, it has seemed to me that the equitable- 
right he acquired, on the considerations men- 
tioned, ought to be respected, although he has 
failed to furnish the other consideration of 
settlement and occupation, upon which in 
general Mexican grants were made. It can 
hardly be doubted that, as testified by Al- 
varado, the former government would have 
felt itself bound to perfect a titie promised 
to him by the governor under such circum- 
stances; and that the grant by the latter of 
the land, provided it was vacant, would, had 
the petitioner subsequentiy applied for the 
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formal title, have been treated as giving Mm 
a right to have it issued. That equitable ob- 
ligation is as binding on the conscience of 
this as of the former government, and it has, 
after much consideration, appeared to me 
that the claim should be confirmed. 

The counsel for the claimant has urgently 
pressed upon the court that the grant in tiiis 
case was not made under the colonization law 
of 1824, and the regulations of 1828, but un- 
der the law of April 4, 1837. 1 Rockwell, 
627. But this view cannot be supported. 
That law, even if it were ever carried into 
effect in California, merely authorizes "the 
government with the consent of the council," 
to give effect to the colonization of the lands 
of the republic, by means of sale or mortgage 
— "applying the amount to the redemption of 
the national debt," etc. This evidently con- 
fers the authority on the supreme govern- 
ment, and we accordingly find that a decree 
was made by the supreme government in 
virtue of the authority conferred by the law 
of the fourth of April, by which a national 
consolidated stock was created, and 100,000,- 
000 acres of land, in various departments, 
pledged to secure it. In case the land so 
pledged should be sold, it was provided that 
the sale should be at the rate, at least, of 
four acres to the pound; and the purchase 
money was to be paid by the purchaser to 
government agents in London, to be used by 
them for the redemption of the stock. It is 
evident that the grant in the case at bar was 
not a purchase under this law. The petition 
itself repels such an idea, for the petitioner 
refers to the colonization laws, and their in- 
tention and policy, as giving authority and 
furnishing a proper inducement to the grant. 
It is clear that this grant was a concession 
under the colonization laws— not a sale under 
the law of 1837. The land is described in the 
petition as situated in the "waste part of the 
Sacramento frontier, about eighteen leagues 
from the establishment of Don Aug. Sutter. 
This land is bounded by the Sacramento river 
like an island, and is indicated by a hill on 
the bank of the river, which there divides 
itself into arms east and west, and contains 
five square leagues, more or less, agreeably 
to the plan which I shall present as soon as 
circumstances shall pei-mlt me so to do." 
The governor granted the petitioner the land 
he requested. The diseno has not been pro- 
duced, although the grantee testifies that it 
w^as furnished. 

It nowhere appears from the evidence what 
•quantity of land is embraced within the limits 
of the island mentioned by the petitioner. 
The grant could not, however, by law, have 
been for a greater quantity than eleven 
leagues. The tract is described in the peti- 
tion as "bounded by the Sacramento river 
like an island," and the governor in his mar- 
ginal decree grants "the land solicited." The 
subject of the grant would therefore seem 
to be the island mentioned; and we think 
the claim should be confirmed to the land 
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includefi within its limits, provided that they 
do not embrace more than the quantity of 
eleven leagues. It is stated by counsel that 
the quantity of land included in the island is 
somewhat more than six leagues. The peti- 
tioner represents it as five leagues, more or 
less. This is perhaps as close an approxima- 
tion to the real quantity as often occurred un- 
der the loose and inaccurate ideas of the ex- 
tent of land formed by the former inhabit- 
ants of this country; and as the governor, we 
think, intended to give the island, and as no 
deception seems to have been practiced upon 
him, the claim should be sustained for the 
whole land which the petitioner intended to 
solicit, and the governor to grant. 

[NOTE. There was an application on behalf 
of the United States for an appeal in this case. 
The case was subsequently heard upon objec- 
tions to the application, which objections were 
overruled and the appeal granted. Case No. 
10,286. Upon the appeal in the supreme court 
the decree of the district court was reversed, and 
order entered that upon the case being remanded 
the petition of the plaintiff he dismissed. 23 
How. (64 U. S.) 312.] 
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District Ooiurt, D. California. June Term, 
185T. 

Appeal — After Espieatiok op Term. 

An appeal will be granted on application made 
after the expiration of the term at which the de- 
cree was rendered; the objection that the court 
has no power in the premises being one that 
should be determined by 'the supreme court. 

[This was a suit by James No§, claiming 
the island of Sacramento, at the first hearing 
of which the claim was sustained. Case No. 
10,285.] Heard on application for an order 
granting an appeal in behalf of the United 
States.^ 

P. Delia Torre, U. S. Atty., for the order. 
Calhoun Benham, against it 

H0FF3IAN, District Judge. An appeal is 
asked for in this case by the district attorney. 
The application is opposed on the ground that 
the court has no power to grant an appeal 
after the expiration of the term at which the 
decree has been rendered. The question rais- 
ed is important, for it is understood that there 
are several eases in which decrees were ren- 
dered during the last term, and in which no 
appeal was taken during that term. By the 
act of 1851 [9 Stat. 633], no period is ex- 
pressly mentioned within which the appeal 
must be taken. The language of the tenth 
section is: "The district court shall proceed 
to render judgment, and shall, on the appli- 
cation of the party against whom judgment 
is rendered, grant an appeal to the supreme 

1 [Reported by Noma Hubert, Esq., and here 
reprinted by permission.] 
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court" It Is contended tliat the word "ap- 
peal" imports es vl termini a proceeding 
taken sedente curiS., or during ttie session of 
tlae court at whicb the decree appealed from is 
rendered. It was early decided by the su- 
preme court that the term "appeal," in the ju- 
diciary act of 1789 [1 Stat 73], must be under- 
stood in its technical sense, expressive of the 
civil law mode of removing a cause to a higher 
tribunal, and nob in its popular sense as de- 
scriptive of appellate jurisdiction, without re- 
gard to the manner in which the cause is trans- 
mitted to that jurisdiction. [U.S. v. Goodwin] 
TCranch [11 U.S.] 108,387; [Gelston v. Hoyt] 
3 Wbeat [15 U. S.] 246. The term "appeal" 
is undoubtedly used in the same sense in the 
act of 1851, and denotes the civil law mode 
of transferring a cause to a superior tribunal 
for a retrial of the matters of fact as well as 
of law, as distinguished from a writ of error 
by which errors in matters of law were alone 
submitted for revision. The question then 
arises, whether an "appeal," according to the 
import of the term in the civil law as it is 
used in the proceedings of the courts in Eng- 
land and the United States, whose practice 
is based upon the rules of the civil law, or 
as used in the acts of congress, necessarily 
denotes a proceeding to be taken in open 
court, and during the term at which the de- 
cree appealed from is rendered. By the 
Roman law, up to the time of Justinian, ap- 
peals viva voce were allowable on the day 
the sentence was pronounced. Cod. de Ap- 
pea 7, 62, 14; Dig. 49, 1, 2. A little more 
time was given for an appeal in writing. 
According to Ulpian (Dig. 49, 1, 2, § 11), two 
days were allowed to one acting in his own 
cause, three days to one acting in a repre- 
sentative capacity, such as tutor, curator, &e. 
But various impediments or excuses were 
received to mitigate the rigor of this pre- 
scription. Justinian in his twenty-third novel 
(cap. 1), after alluding to the evils of this 
short and double period, enacts that in all 
cases a delay of ten days should be given, to 
be computed from the reading of the sen- 
tence. Such appears to have been the law 
of Spain, though the time was subseciuently 
restricted to five days. Nov. Recop. lib. 11, 
tit 20, law 1. By the practice of the ec- 
clesiastical and admu:alty courts in England, 
appeal^ from a definitive sentence may be 
either "apud acta" at the time of the sen- 
tence, viva voce, in presence of the judge, or 
in scriptis, reduced to writing, within ten (or 
in the ecclesiastical courts fifteen) days before 
a notary. In appeals from the high court of 
chancery to the house of lords, the first step 
is a notice of appeal; the nest, a petition of 
appeal, which is presented to the lords, and 
on which a summons issues to the respond- 
ent. These petitions of appeal are by statute 
limited to five years. By the acts of congress, 
appeals are made subject to the same rules, 
regulations and restrictions as are prescribed 
by law in cases of writs of error. These 
rules were decided by Uie supreme court la 
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the case of The San Pedro, 2 Wheat [13 U. 
S.] 132, to be those contained in the twenty- 
second and twenty-third sections of tbe act 
of 1789, and they relate to the time within 
which a writ of error may be brought— when 
it shall operate as a supersedeas— the cita- 
tion to the adverse party— the security, &c. 
All these regulations are, in the opinion of 
the supreme court, applicable to appeals xm- 
der the act of 1803 [2 Stat 244], and are to 
be substantially observed. In analogy, then, 
to the practice in writs of error, a copy of 
the appeal is served upon the adverse party 
by lodging it in the clerk's office, and a cita- 
tion is served upon him as required by the 
twenty-second and twenty-third sections of 
the act of 1789. The supreme court have 
recognized, however, the practice of taking 
an appeal in open court, or entering it during 
the session of the court at which the decree 
appealed from is pronounced. In such case 
the personal citation is held not to be indis- 
pensable. Riley v. Lamar, 2 Cranch [6 U. S.} 
344. And perhaps the service, of the notice 
of appeal would be held to be unnecessary 
for the same reason. It thus appears that 
although originally appeals may have been 
taken in open court, yet by the practice of all 
courts proceeding according to the foi-ms of 
civil law the appeal may be taken out of 
court in different modes prescribed by law 
or by the rules of court That the time witii- 
in which they are to be taken is in like man- 
ner expressly limited, but it in no case re- 
fers to the terms of the court pronouncing 
the decree— the distinction between term 
time and vacation being, so far as I am in- 
formed, wholly unknown to the civil law. 
Although the mode of appealing "in scriptis," 
or before a notary, is not admissible in our 
practice, yet another mode of effecting the 
same object by a proceeding out of court is 
authorized by statute; and we have seen 
that in the ecclesiastical and admiralty courts 
of England that manner of taking appeals is 
still allowed. There would seem, therefore, 
no ground for the idea that an appeal means, 
ex vi termini, a proceeding in open coiui; to 
be taken of necessity during the term at 
which the decree is pronounced. Two deci- 
sions of Judge Story have been cited by the 
counsel for the claimants in support of this 
position: Norton v. Rich [Case No. 10,352], 
and The New England [Id. 10,151]. It ap- 
pears to me that those cases corroborate the 
views above expressed. 

The judiciary act of 1789 directed that ap- 
peals from the district court should.be taken 
to the "next circuit court" It provided no 
mode of taking the appeals. The case was 
therefore supposed by Judge Story to be un- 
touched by statute. Whether the provisions 
of the act of 1803 do not apply to appeals 
from the district to the circuit court as well 
as to those from the latter to the supreme 
court DQay admit of doubt The provisions 
of the act of 1803 do not seem to have been 
brought to the notice of Judge Story. But 
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assuming that the law makes no provision 
•whatever on the subject, except to allow 
the naked right of appeal to the nest circuit 
court, the case presented to Judge Story does 
not materially differ from that submitted to 
this court If, therefore, the word "appeal" 
necessarily imparted a proceeding sedente 
curia and viva voce, he would have deter- 
mined that no appeal could be taken in any 
other manner. But such is not his decision. 
On the contrary, he states that the district 
courts may require the appeals to be taken 
either sedente curia and before an adjourn- 
ment sine die, or afterwards, within a fixed 
time, in the clerk's office. As in the Massa- 
chusetts district no rules as to appeals had 
been established, but the uniform course 
from the earliest period had been to take ap- 
peals in open court before the adjournment, 
this practice was considered equivalent to a 
rule, and obligatory upon all parties. The 
case of The New England, so far as it re- 
lates to the point under discussion, affirms 
the decision of Norton v. Rich [supra], and 
avowedly proceeds on its authority. It is 
evident that in these cases appeals were re- 
quired to be taken sedente curia and before 
adjournment, solely because the rules of 
court, or a long continued and uniform prac- 
tice equivalent) to a rule, had so provided; 
and not because the right of appeal confen-ed 
by statute imported such a proceeding and 
none other. Had such been Judge Story's 
construction of the term, he would not have 
admitted the power of the court to enlarge 
or abridge the right The one hundred and 
fifty-second rule of the district court for the 
Southern district of New York, affirms the 
same principle. That rule provides that ap- 
peals may be entered within ten days from 
the time of rendering the decree. "A brief 
notice in writing, to the derk and opposite 
proctor, that the party appeals in the cause, 
shall be a sufficient entry of the appeal, with- 
out any petition to the court for leave to 
enter the same." Under this rule, appeals 
are entered in the derk's office within the 
time limited, but whoUy without regard to 
the adjournment of the court; and the prac- 
tice of taking an appeal in open court at any 
time before its adjournment has fallen into 
disuse, if, indeed, it be any longer admissible. 
I think it clear that the term "appeal," ac- 
cording to the practice of all the courts pro- 
ceeding according to the forms of the civil 
law, has no such meaning as that attributed 
to it in the argument. But even if this were 
doubtful, the question would still arise, 
whether congress intended to use it in the 
act of 1851 in any such limited and doubt- 
ful sense. Had the intention of congress been 
to prescribe a period shorter than that al- 
lowed by the general laws regulating appeals, 
some limitation would probably have been 
fixed as in the acts of 1824 and 1828, by the 
first of which twelve months and by the sec- 
ond four months were allowed. They would 
hardly have left the limitation to be inferred 
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from the use of the word "appeal" in a sense 
different from that in which it is elsewhere 
used in legislation, and when the period thus 
allowed would vary from six months to a 
few moments, depending upon whether the 
decree was rendered at the beginning or the 
end of the term. It seems far more probable 
that congress used the term as it is known 
in the acts of congress, and as importing a 
proceeding to be taJsen within five years from 
the date of the decree. Such a limitation 
would no doubt be applied should the case 
arise, and very possibly the court in the 
absence of express regulations on the subject, 
would be authorized to fix by its rules a rea- 
sonable period within which the appeal is to 
be taken, as has been done by the district 
courts sitting in admiralty in eases of appeal 
to the circuit court which are in like man- 
ner unprovided for by statute. No such rules 
have, however, been established by this court, 
the practice having been to grant the appeal 
whenever moved for. The objection we have 
considered has only recently been raised, and 
if suffered to prevail would operate as a sur- 
prise upon the United States, as well as upon 
claimants who, in ignorance of any such 
implied limitation on the right of appeal, 
have omitted to move for it before the expira- 
tion of the term at which the decree was 
rendered. For the reasons above stated, we 
think the objection cannot be sustained. It 
may be observed in conclusion, that the ques- 
tion presented is in its own nature more fit 
for the consideration of the superior tribunal 
to which an appeal is sought than for that 
of the inferior court from which an appeal is 
taken. A prelimtaary motion to dismiss the 
appeal as irregularly talcen may be made be- 
fore the supreme eomt, and the question 
finally determined; whereas, a refusal by 
this court to allow the appeal would involve 
the delay of a mandamus to this court, imtil 
the return of which the decision of the point 
would necessarily be deferred. 



Case mo. 10,287. 

NOELL et al. v. MITCHELL. 

[4 Biss. 846.] i 

Circnit Court, D. Indiana. May, 1869. 

Jtjeisi>iction — Citizenship. 

The defendant executed a note to S. Strons or 
order. Strous indorsed it in blank, and then re- 
delivered it to the defendant, who thereupon 
delivered it to the plaintiffs. The declaration 
averred "that it was an accommodation note, 
and that Strous never had any interest in it. 
Sdd, that, under the 11th section of the judici- 
ary act [1 Stat 78], the court has no jurisdiction 
of the ease unless it appear by an averment 
in the declaration that Strous, as well as the 
plaintiffs, is a citizen of a state other than In- 
diana. But the rule is otherwise as to foreign 
bills of exchange, bills and notes payable to 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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bearer, and suits by indorsees against their im- 
mediate indorsers. 
rCited in Cooper t. Thompson, Case No. 3,- 
202.] 

[This -was an action by Louis Noell and 
others against Jacob Mitchell. The ease is 
heard on demurrer to declaration.] 

Porter, Harrison & Fishback, for plaintiffs. 
W. J. Hammond, for defendant. 

Mcdonald, District judge. This action 
is assumpsit on a promissory note. There is 
a demurrer to the declaration, which raises 
a question of the jurisdiction of this court 
to entertain the action. The declaration 
avers that the plaintiffs are citizens of New 
York, and that the defendant is a citizen of 
Indiana. The declaration charges that the 
defendant, by his note, promised to pay to 
the order of one Samuel Strous two thou- 
sand jiine hundred and eighty-eight dollars 
and eighty-eight cents; that Strous indorsed 
the note in blank, and delivered the same 
thus indorsed to one Mas Glazer, a citizen 
of New York; that Glazer thereupon deliv- 
ered the note to the plaintiffs; and that 
"said Strous indorsed said note for the ac- 
oommodation of the defendant, and never 
had any titie to said note or property there- 
in." 

Prom these averments in the declaration, 
it is plain that the plaintiffs claim to de- 
rive titie to the note through Strous and by 
virtue of his said blank indorsement. But 
it does not state the citizenship of the in- 
dorser. By the 11th section of the judiciary 
act, no national court shall have "cognizance 
of any suit to recover the contents of any 
promissory note or other chose in action in 
favor of an assignee, unless a suit might 
have been prosecuted in such court to re- 
cover the said contents if no assignment had 
been made, except in cases of foreign bills 
of exchange." 1 Stat. 79. 

The only question, then, is this: From 
anything stated in the declaration, could 
Strous, the payee of this note, have main- 
tained an action on it in this court against 
the maker, if he had never indorsed it? It 
is certain that he could not There are two 
reasons why he could not First, the dec- 
laration avers that he had no interest in 
the note; and, secondly, the declaration does 
not aver that Strous is a citizen of a state 
other than Indiana. This is so plain that 
no extended remarks need be made to sup- 
port it. 

Under the 11th section of the judiciary 
act, it is well settled that in the suits in the 
national courts by assignees of choses in 
action, such as notes, inland bills, &c., the 
declaration must allege the citizenship of 
all assignors through whom the plaintiff de- 
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rives his titie, as well as the citizenship of 
the plaintiff and defendant- 

To the foregoing rule there are two ex- 
ceptions; or rather there are two classes 
of cases not embraced by the 11th section 
of tLe judiciary act The first are foreign 
bills of exchange. These the section in ques- 
tion expressly excludes from its operation. 
The second are notes and inland bills made 
payable to bearer. The reason of this ex- 
ception is that the holder of such paper does 
not take it by assignment within the mean- 
ing of the section in question; but iii coii- 
templation of law, he takes it directly from 
the party who, on the face of the paper, 
promises to pay the bearer; and as the 
plaintiff is the bearer, the promise is made 
directiy to him, and he does not derive his 
titie -through an indorsement Bullard v. 
Bell [Case No. 2,121]; Bank of Kentucky v. 
Wister, 2 Pet [27 U. S.] 318. 

Nor is the case of an indorsee suing his 
immediate indorser within the operation of 
the section under consideration. For he does 
not sue on the note or bill, but on the in- 
dorsement Young V. Bryan, 6 Wheat [19 
U. S.] 146; Mollan v. Torrence, 9 Wheat. 
[22 U. S.] 537. But as the case at bar falls 
within the general rule, and is not saved by 
any exception to it the demurrer must be 
sustained. 

NOTE. That notes payable to bearer are 
within the above exception to the 11th section, 
consult, also. Wood v. Dummer [Case No. 17,- 
944]; Bonnafee v. Williams, 3 How. [44 U. S.] 
574. Nor is a bail-bond, for it is but an inci- 
dent to the original suit Bobyshall v. Oppen- 
heimer [Case No. 1,592]. Nor a judgment re- 
covered in a state court, though the original 
cause of action was a negotiable instrument 
on which the federal court would not have taken 
jurisdiction. Dexter v. Smith [Id. 3,866], The 
prohibition as to suits to recover the contents 
of any promissory notes or chose in action does 
not apply to an action of replevin to recover the 
instrument itself. Deshler v. Dodge, 16 How. 
[57 TI. S.i 622; Clarke v. City of Janesville 
[Case No. 2,854]. An executor or administrator 
is not an assignee, within the meaning of the 
prohibition. Mayer v. -Foulkrod [Id. 9,341]. 
Nor is an indorsee, as against his immediate in- 
dOrser. Evans v. Gee, 11 Pet [36 tJ. S,] 80; 
Keary v. Farmers' & Merchants* Bank of Mem- 
phis, 16 Pet [41 V. S.] 89; Campbell v. Jor- 
dan [Case No. 2,362]. In an action by an as- 
signee against a remote endorser, he must show- 
that the intermediate endorser could have main- 
tained an action in the drcuit court. Fry v. 
Rousseau [Id. 5,141]; Mollan v. -Torrance. 9 
Wheat [22 U. S.] 537; Campbell v. Jordan [su- 
pra]. In a suit by an assignee, the pleadings 
must show that his assignor could have main- 
tained an action in the circuit court. Rogers v. 
Linn [Case No. 12,015]. And in an action by 
the endorsee against the maker the citizenship 
of the payee must be set forth, in order to sus- 
tain the jurisdiction. Turner v. Bank of North 
America, 4 Dall. [4 XT. S.] 8. And, under the 
general issue, the burden of j^roof is upon the 
plaintiff to show that his assignor might- have 
sustained his action in the federal court Brad- 
ley V. Rhines' Adm'rs, 8 Wall. [75 U. S.] 393. 
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Case No. 10,S88. 

lE re NOBSEN. 

[6 Biss. 443: 12 N. B. R. 422; 7 Chi. Leg. 

News, 419: 1 N. Y. Wkly. Dig. 125; 2 

Cent. Law J. 570; 7 Leg. Gaz. 297.] i 

District Court, E. D. Wisconsin. Sept., 1875. 

Baukbdptct — Limitations — Provable D ebt. 

In Wisconsin, a demand barred by the statute 
of limitations is not provable against the estate 
of a bankrupt. 

[Cited in Nicholas v. Murray, Case No. 10,- 
223.] 

[In the matter of Theodore Noesen, a bank- 
rupt.] 

G. W. Foster, for petitioning creditors. 
B, S. Turner, for bankrupt. 

DYER, District Judge. The single question 
here presented is, whether a claim barred 
by the statute of limitations of the state of 
Wisconsin, is provable in bankruptcy. The 
question arises upon a contest between thepe- 
titioning creditors and the debtor, the latter 
seeking to defeat the petition on the ground 
that one-fourth in number and one-tliird in 
amount of creditors holding provable debts 
against him have not joined in the petition. 
To support this claim he interposes demands 
against himself in favor of his father-in-law, 
on their face barred by the statute of limita- 
tions. 

The bankrupt act [of 1867 (14 Stat 517)] 
provides that a petition for adjudication must 
be made by one or more of the debtor's cred- 
itors, -who- shall constitute one-fourth thereof, 
at least, in number, and the aggregate of 
whose debts provable under the act amounts 
to at least one-third of the debts so provable. 
Is a demand barred by the statute of limita- 
tions of this state, a debt owing by the bank- 
rupt and provable under the act? 

In England the question has been put at 
rest by adjudications, 'that a debt, the recov- 
ery of ■which by action may be defeated by 
a plea of the statute of limitations, cannot be 
proved in bankruptcy. Ex parte Dewdney, 
15 Ves. 479; [In re Olendening, 9 Jr. Eq. (N. 
S.) 284; 1 Christ. Bankr, 221].2 

Four cases are reported in volume 1 of Na- 
tional Bankruptcy Register Reports, •which I 
proceed to notice. In Re Kingsley [Case No. 
7,819], one of the questions was whether a 
debt barred by the statute of limitations of 
the state of Massachusetts, where the bank- 
rupt then resided, and where the proceedings 
were had, but not barred by the statute of 
limitations of Vermont, "wh^re the creditors 
resided and where both parties resided when 
the contracts were made, could be proved 
against his estate in bankruptcy. Upon a 
full discussion of the question, Judge Lowell 
decides that a debt barred by the statute of 

1 [Reported by Josiah H. BisselL Esq., and 
here reprinted by permission. 1 N. Y. Wkly. 
Dig. 125, contains only a partial report.] 

2 [From 12 N. B. R. 422.] 



limitations of the state where the bankrupt 
resides, cannot be proved against his estate 
in bankruptcy. The decision is made to rest 
upon the English authorities, and upon the 
principle that statutes of limitations are reme- 
dial, and that after the lapse of the statutory 
period for bringing actions, payment must be 
presumed. It must, however, be observed, 
that in this case the question was, whether 
the claim could be proved, not whether it was 
provable. Judge Lowell says: "There can 
be no doubt that this is a provable debt, and 
that it will be discharged by the certificate 
if the bankrupt obtains one. All debts which 
by their natiure are provable, are discharged, 
whether they in fact could be proved or not. 

* «« * Because this debt is provable, it 
does not follow that it can be proved. The 
question is whether it is a debt at all. * * 

* Applying the law of the forum, I find as 
a presumption of law, that this provable debt 
has been paid," Thus a distinction is taken 
between a provable debt and a debt which, 
though provable cannot be proved. So that it 
^ill be seen this case is not an authority fully 
applicable to the question we have here, for 
the point here is. Is such a debt provable? 

In Re Hardin [Case No. 6,048], Judge Fox, 
following Judge Lowell, holds that a debt 
barred by the statute of limitations of Maine, 
where the bankrupt resided, could not be 
proved against his estate in bankruptcy by a 
creditor resident in another state. He says: 
"I have no doubt that for the purposes of the 
discharge, these demands are to be considered 
as provable debts, and that if the bankrupt 
obtains his discharge, he will be protected 
against them, that his discharge will operate 
against them. Such demands are of a prov- 
able character, but are no longer 'due and 
payable' within the meaning of the act, be- 
cause the law of the forum designated by con- 
gress for the adjudication of the matter, pre- 
sumes they are paid, and a paid demand no 
longer exists as a provable legal cause of ac- 
tion against the debtor." 

In Re Shepard [Case No. 12,753], Judge 
Hall, adopting the view of Judge Blatchford, 
in a case which will be next noticed, holds 
that a debt barred by the statute of limita- 
tions of the state in which the bankrupt re- 
sides, may still be proven against his estate 
in bankruptcy. The principles he invokes 
are, that a debt against which the statute of 
limitations has run, is still a debt; that the 
operation of the statute does not extinguish 
the debt, but only affects the remedy, and 
that statutes of limitations have no effect be- 
yond the territorial limits of the state en- 
acting them. 

In Re Ray [Case No. 11,589], Judge Blatch- 
ford gives to the question an elaborate exam- 
ination. Conceding the rule in England to 
be as stated, he makes a distinction between 
the English statute of limitations and the 
statutes of limitation in the American states. 
He says: "The English bankruptcy law is 
co-extenslve as to territorial operation with 
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the English statute of limitations. The hank- 
rupt act of the United States operates in all 
the states as well as in New York. Under 
these circumstances, I think," he says, "that 
a debt, to be barred by limitation so as not to 
be proyable under the banlsrupt act as not be- 
ing due and payable, must be shown to be 
barred throughout the United States." Re- 
ferring to tbe statute of limitations of New 
York as applicable to simple contracts, and 
which is identical in language with the Wis- 
consin statute, Judge Blatchford holds it to 
be a statute affecting the remedy only and 
not the contract, and says it could never be 
"invoked as a bar to an action in another 
state" on the contract He says further in his 
opinion, that "a complaint setting out a cause 
of action which appears to have accrued more 
than six years before the action was com- 
menced, is not objectionable on its face or 
open to a demurrer. The defense of the limi- 
tation must be set up by answer. If it Is 
not so set up, it is waived." Recognizing 
the distinction between a law which extin- 
guishes the contract as the result of limita- 
tion, and a law which simply limits the time 
within which an action may be commenced 
upon the contract, and holding that a law of 
the latter character cannot be invoked as a 
bar to an action on it in any other country, 
he construes the statute of New York as not 
barring the debt and as not affecting the con- 
tract, but as merely reaching to the remedy, 
and so concluding that a debt is provable in 
bankruptcy unless barred throughout the 
United States. 

Thus it will be seen from these decisions 
that the question turns upon the point as to 
whether the effect of the statute is to destroy 
the contract and extinguish the liability, or 
merely to affect the remedy on the contract. 
"Without considering the distinction taken by 
Judge Blatchford on the English decisions, 
upon which he concludes that a debt must be 
barred throughout the United States so as to 
make it a debt not provable under the bank- 
rupt act by reason of limitation, it is suflacient 
to say that the courts of this state place upon 
the statute of limitations a construction radi- 
cally different from that given by Judge 
Blatchford. To illustrate: Although the stat- 
ute of Wisconsin, like the statute in New 
York, requires that the defense of the statute 
of limitations must be set up by answer, the 
supreme court of this state have held, that 
where it appears upon the face of the com- 
plaint that the plaintiff's claim is barred by 
the statute, the objection may be taken by 
demurrer, and that in such case the demur- 
rer is an answer within the meaning of the 
statute. Howell t. Howell, 15 Wis. 55. See, 
also, New Jersey v. New York, 6 Pet [31 U. 
S.] 323. 
Further the supreme court of this state have 
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held in Brown v. Paxker, 28 Wis. 22, that the 
lapse 'of thne fixed by the statute of limita- 
tions of this state, as to parties residhig thei-e- 
in, does not merely affect the remedy, but ex- 
tinguishes the ri^t, and that this applies to 
contract debts as well- as to the title to prop- 
erty. This is a very strong case, and one in 
which Justice Dixon elaborately reviews the 
law on the question, holding that under the 
statute the debt by lapse of time becomes a 
nullity, and as if no debt or promise had ever 
existed. The result of this decision upon the 
facts of the case was, that where a note made 
in this state, of which the maker and holder 
were residents, had been barred, and the debt 
thus extinguished (by the law of .this state 
as interpreted by its courts), and the note 
was then sued upon hi a court of Illinois, the 
defense upon the lex loci contractus, if set 
up there, would have been good, and a judg- 
ment upon such note entered in lUinois by 
confession upon warrant of attorney, was re- 
lieved against The principle that, as' to 
parties residing in this state, the statute of 
limitations does not affect the remedy only, 
but directly extinguishes the right after the 
statutory period has elapsed, was also set- 
tled in this state in Sprecker v. Wakeley, 11 
Wis. 432, and Knox v. Cleveland, 13 Wis. 
245. Now, it is a settled principle that the 
lex fori must prevail as to statutes of limita- 
tion. "The federal courts sitting within tbe 
respective states, regard their statutes of lim- 
itation, and give them the interpretation and 
effect which they receive in the courts of the 
state." In re Cornwall [Case No. 3,250]; 
Shelby v. Grey, 11 Wheat [24 U. S.] 361; Mc- 
Clung V. Silliman, 3 Pet [28 U. S.] 270; Green 
V. Neal's Lessee, 6 Pet. [31 U. S.] 291; Ross 
T. Duval, 13 Pet [38 U. S.] 45. Giving to 
the statute of limitations of tliis state the 
interpretation placed upon it by the courts of 
the state, I must hold that as the parties are 
residents of this state, the demands in ques- 
tion, being barred by the statute, are extin- 
guished, and are therefore not provable claims 
against the estate of the bankrupt Tliey 
are as if they had never existed. 

The views I have expressed are, I think, 
strongly sustained by Judge Woodruff in Re 
Cornwall [supra], 

NOTE. The statute of limitation is in Wis- 
consin a bar to the recovery of any divideufl paid 
mcire than six years previous to the commep.ce- 
ment of the suit; the statute commences to run 
when the misapplication is made. Main v. Mills 
[Case No. 8,974]. ^ . „ 

[Contra, BLODGETT, District Judge m Re 
Reed DCd. 11,635], held that the defense of the 
statute of limitations should he allowed tn the 
claim of a creditor seeking to prove his debt in 
bankruptcy, wherever that defense might have 
been made in a suit in the state where the debt- 
or resides.] 3 



3 [7 Chi. Leg. News, 419.] 
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Case KTo. 10,289. 

In re NOLAN. 

[8 Ben. 559.] i 

District Court, E. D. New York. Nov., 1876. 

INJDXCTION— Receiver— Supplemental Pkooebd- 
iNGs — Judge's Mejiokandum. 

Where supplemental proceedings had been 
commenced in a stata court prior to the filing of 
a petition in bankruptcy by tiie judgment debtor 
N., and a memorandum had been made by the 
judge, before whom the proceedings were pend- 
ing, of the appointment of a receiver, but no 
formal appointment had been made and no or- 
der filed and recorded, as required by the 298th 
section of the Code of Procedure: Mdd, that, 
as such express provisions of the Code had not 
been complied with, the proceedings in the state 
court had ' not divested the bankrupt of his 
property to vest it in the receiver, and further 
proceedings in the state court, after the ad- 
judication of bankruptcy, looking to such a vest- 
ing of his property, could not be permitted. 

[In the matter of James Nolan, a bankrupt.] 
E. G. Davis, for bankrupt. 

BENEDICT, District Judge. This is an 
application on behalf of a judgment creditor 
of the bankrupt for the modification of an in- 
junction issued from this court to restrain 
the continuing of proceedings in the state 
court, so as to permit the continuing of pro- 
ceedings supplemental, commenced in the 
state court prior to the filing of the petition 
in bankruptcy. 

The application is based upon the ground 
that in the supplemental proceedings referred 
to, a receiver had been appointed by the 
state court who had become vested with the 
property and effects of the judgment debtor, 
prior to the filing of the petition in bank- 
ruptcy. The facts as I understand them fail 
to furnish ground for this application. While 
it appears that proceedings supplemental were 
commenced in the state court, and prior to 
the filing of the petition in bankruptcy, the 
memorandum wag made thereon: "Edward 
Daily appointed receiver, bond in penalty of 
?500.00," by the judge before whom the pro- 
ceedings were pending, no formal appoint- 
ment of the receiver was made, nor any or- 
der whatever filed and recorded as required 
by section 298 of the Code, prior to the com- 
mencement of the bankruptcy proceedings. 

The same section of the Code declares that 
"the receiver shall be vested with the prop- 
erty and effects of the judgment debtor from 
the time of the filing and recording of the 
order as aforesaid." No such order having 
been filed and recorded, the receiver had not 
become vested with the debtor's property; 
and consequently it is the duty of this court, 
where the proceeding is for the benefit of all 
the creditors, to restrain the further prosecu- 
tion of the supplemental proceedings insti- 
tuted in the state court. Without, then, con- 
sidering the question of the right of a re- 

1 CReported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



ceiver appointed by a state court to recover 
by suit, property of a bankrupt, after an ad- 
judication of bankruptcy, as to which see In 
re Whipple [Case No. 17,512], I must con- 
tinue the present injunction, upon the ground 
that, in this instance, according to the ex- 
press provision of the Code, the bankrupt had 
not been divested of his property or effects 
by the proceedings in the state court prior to 
the adjudication in bankruptcy, and that fur- 
ther proceedings in the state court subse- 
quent to an adjudication, looking to the vest- 
ing a receiver of that court with such prop- 
erty, cannot therefore be permitted. The mo- 
tion to modify the Injunction is therefore de- 
nied. 



NOLAN V. The UNION. See Case No. 14,- 
345. 

NOLAND (BAUGH v.). See Case No. 1,114. 

NOLAND (FOOTE v.). See Case No. 4,915. 

NOLTON (UNITED STATES v.). See Case 
No- 15,897. 



Case Ifo. 10,290. 

NONES V. EDSALL. 

[1 Wall. Jr. 189.] i 

Circuit Court, D. New Jersey. April, 1848. 

CoNGBEss — Right op Membek to Continuance op 
Suit Dbking Session. 

Attendance upon congress, as a member of 
that body, does not confer such "privilege," as 
to entitle a party to have a postponement of 
his suit as a matter of right; though the court 
may grant a postponement imder particular cir- 
cumstances (and did grant it in this case), in its 
discretion, and upon terms. The dictum in 
Geyer's Lessee v. Irwin, 4 Dall. [4 U. S.] 107, 
is not law. 

This case being set down for trial at the 
present term of this court, the counsel of the 
defendant moved for a continuance, claiming 
it as a matter of right, and assigning for 
cause— what was admitted to be the fact— 
that the defendant is a member of congress, 
and at this time in attendance upon congress 
at Washington City. It appeared also that 
the defendant was sick at Washington, and 
had been unable to subpoena his witnesses or 
prepare his cause for trial. In asking a con- 
tinuance, the counsel of the defendant relied 
<?n a case in the supreme court of Pennsyl- 
vania, A. D. 1790,— Geyer's Lessee v. Irwin, 
4 Dall. [4 U. S.] 107,— where Mr. Lewis, pro- 
ducing an afladavit of a just defence, moved 
to set aside a judgment, which had been en- 
tered some time before, in a case on the ti"ial 
list, against a member of the general assem- 
bly of the state; assigning as ground, princi- 
pally, that the defendant was a member of 
that body attending his public duty at Phila- 
delphia at the time when the judgment was 
entered. The counsel of the party, it ap- 
peared, however, had been present, and with- 
out claiming privilege had confessed judg- 

1 [Reported by John William Wallace, Esq.] 



£18 Fed. Cas. page 297] 

ment rather than go to trial without proofs; 
and it was on that account that the court re- 
fused to open judgment. The omission to 
<daim privilege at the proper time, says the 
■court, "amounts to a waiver, by which the 
party is forever concluded." But no doubt 
was entertained by the court, if the privilege 
had been clauned at the proper time— when 
the case was called— that the cause should 
have been continued. "A member of the gen- 
■eral assembly," says the court, "is imdoubt- 
€dly privileged from arrest, summons, cita- 
tion or other civil process durhig his attend- 
ance on the public business confided to him. 
And we think that upon prhiciple, his suits 
■cannot be forced to a trial and decision while 
the session of the legislature continues." 

GBIBR, Circuit Justice. We cannot allow 
you to continue this case as a matter of right, 
on your claim of privilege. The opinion ex- 
pressed by the supreme court of Pennsyl- 
vania in the case cited, has been considered 
rather as a dictum than a decision; and we 
do not think it founded on correct principle, 
or supported by precedent Members of con- 
gress are privileged from arrest both on judi- 
cial and mesne process, and from the service 
of a summons or other civil process while in 
attendance on their public duties. Indeed, it 
was at one time doubted whether this privi- 
lege from arrest extended to judicial or final 
process. Starrett's Case, 1 Dall. [1 U. S.] 
356. 

But though that is now conceded, because 
an arrest would interfere with his public du- 
ties, yet none of the reasons on which this 
privilege is allowed, can extend it to the right 
to continue a cause pending in court. We 
cannot allow it propter dignitatem, alone, un- 
less as a matter of comity, which would re- 
quire the consent of the opposite party. As- 
suming the fiction of law to be a practical 
truth, that a member of congress cannot ab- 
sent himself from his duties unless to the det- 
riment of the public, yet it does not neces- 
sarily follow, that if this trial proceed the de- 
fendant need be compelled to neglect his pub- 
lic duties. In contemplation of law he is al- 
ready in court by his counsel; and his per- 
sonal attendance is not required at the trial 
cither in theory or in practice. We all know 
that causes are tried in this and every other 
■civil court, almost daily without the presence 
■of the parties. Any other person may be 
■employed to subpoena witnesses, and if the 
•attorney be properly instructed in this case, 
the presence of his client on the trial is of 
little Importance. Hence, it is well settled 
that the sickness of a party is, of itself, no 
sufficient reason for postponing the trial of a 
■cause. If a physical inability to attend court 
be not a sufficient reason for postponing a 
■cause, it is not easy to perceive why a facti- 
tious or fictitious inability should be vested 
with any higher privilege. 

We are not willing, therefore, to concede to 
the defendant a continuance of this case, 
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when claimed as a matter of privilege and 
right; but we are disposed to grant it, in the 
exercise of our discretion, and for the rea- 
sons urged, on condition of payment of the 
costs of the term. Continuance granted. 



Case ITo. 10,391. 

In re NOOMAN et al. 

[3 N. B. R. 267 (Quarto, 63).] i 

District Court, D. Massachusetts. 1869. 

Bankbdptct — Objection to Discharge sr Credi- 
tors — Mdtilatbd Accounts. 

1. Creditors objecting to (Jischarge of bank- 
rupt must prove their allegations. 

2. The mutilation of a book of accounts by 
bankrupt may be explained, 

[In the matter of Nooman & Connolly, 
bankrupts.] 
J. G. Abbott and B. Dean, for creditors. 
J. D. Ball, for bankrupts. 

liOWELL, District Judge. The specifica- 
tions In opposition to the discharge of these 
bankrupt partners, involve only questions 
of fact. The allegations are that they have 
concealed a part of their assets, and have 
concealed and multilated one of their books 
of account. The burden of proof is on the 
objecting creditors, and I am not satisfied 
that they have sustained it. The books ap- 
pear to show a profit in the business, and if 
it was profitable and the stock is worth its 
cost, the assets ought to be much larger 
than they are; but it may be that the goods 
depreciated during the eight months be- 
tween the last account of stock and the 
bankruptcy; the bankrupts swear that they 
did depreciate, and there is no evidence to 
the contrary. It was argued, with a good 
deal of plausibility, that very few persons 
could be made out to be bankrupts by the 
mere Inspection of the books. 

The evidence shows a mutilation of one of 
the books, but it seems that all the out- 
standing accounts which it contained were 
transferred to another book, and there is no 
evidence that any fraud was done to the 
creditors by the change, but on the contrary 
there Is proof tending to show that the ac- 
counts were all collected as far as collecti- 
ble. There was evidence that the bankrupts, 
whose business was to manufacture cloth- 
ing for sale, ready made, changed their 
mode of doing business not long before the 
bankruptcy, by taking their cloth on con- 
signment, as they called it, which I under- 
stand to be that they agreed with the whole- 
sale houses that the property in the goods 
should not pass until they were paid for. 
They would have then an equitable titie in 
the goods to the extent of the payments, and 
this titie they should have disclosed to their 
assignee, and if it were shown that they 

1 [Reprinted by permission.] 
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had Tvillfully failed to do this it might har 
their discharge. But I do not understand 
that any such allegation is made or proved. 
It was said at the hearing, and there Is 
nothing in the case to refute the assertion, 
that although these goods do not appear on 
the schedules, yet that the assignee was in- 
formed of the facts concerning them, and 
made such disposition as was proper of the 
bankrupts' interest in this part of their 
property. Discharge granted. 



NOON (SEAES v.). See Case No. 12,590. 



Case Wo. 10,S92. 

In re NOONAN. 

it Bis3. 491; i 10 N. B. R. 330; 5 Chi. Leg. 

News, 557; 30 Leg. Int. 425; 21 

Pittsb. Leg. J. 73.] 

Circuit Court, E. D, "Wisconsin. April Term, 
1873. 

Bankruptcx — Pabtneu can File Petition even 
AFTER Receiver Appointed — No Act of Bakk- 
RUPTOT Necessart^Turisdictiox not Arrest- 
ed BY Dissolution. 

1. The bankrupt court has jurisdiction of a 
petition by one partner to liaTe the firm de- 
clared bankrupts, even though proceedings are 
pending in a state court to wind up the part- 
nership, and a receiver had been appointed who 
had taken possession of the assets. 

[Cited in Re Hathorn, Case No. 6,214; Re 
Gorham, Id. 5.624.] 

2. Such a petition being voluntary as to him, 
it is not necessary that there should be an act 
of bankruptcy alleged. 

[Cited in Re Gorham, Case No. 5,624.] 

3. A dissolution by the act of all or any of the 
partners does not put an end to the power of 
the bankrupt court. 

4. So long as any unfinished business, debts, 
credits, or assets remain, the bankrupt court 
has jurisdiction, a proper ease being made. 

[Cited in Re Johnston, 17 Fed. 72.] 
[Cited in Corey v. Perry, 67 Me. 144.] 

[5. Approved in Hudgins v. Lane, Case No. 
6,827. Cited in Re Webb, Id. 17,317, to the 
point that a discharge granted to one partner 
in his separate bankruptcy does not release him 
from his joint or partnership debts.] 

[In review of the action of the district court 
of the United States for the Eastern district 
of Wisconsin.] 

In bankruptcy. 

Josiah A. Noonan and Peter MeNab were 
partners prior to June 2d, 1870. On that day 
proceedings were commenced by MeNab in 
the state court to put an end to the partner- 
ship, and for an account. The state court 
appointed a receiver, who took charge of the 
assets of the firm. These pi-oceedings were 
still pending when, on the 29th of October, 
1872, Noonan filed a petition in the district 
court of the United States, claiming the 
benefit of the bankrupt law [of 1867 (14 Stat 
517)] for himself, and also alleging that the 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



partnership was insolvent, asking that it be 
declared bankrupt McNab refused to join 
in these proceedings in "Dankruptcy, and 
made a motion in the district court to dis- 
miss the petition on the ground that the part- 
nership was at an end, and because the as- 
sets of the firm were in the hands of the re- 
ceiver, and the court had no right to adjudi- 
cate as to the partnership. The motion was 
overruled, and the court proceeded to try the 
issue of bankruptcy; the jury rendered a 
verdict that the partnership was insolvent 
Thereupon McNab filed this petition for re- 
view. No point was made in this court as to 
the authority of the court to review the rul- 
ing of the district court on the petition. 

Orton & Winkler, for petitioner in review, 
cited the following authorities: T. Pars. 
Partn. 470; Story, Partn. §§ 310, 311; Noon- 
an V. McNab, 30 Wis. 277; section 36, Bank- 
rupt Law [14 Stat 534]; and order 18; 
Bump, Bankr. 54; In re Crockett [Case No. 
3,402]; In re Winkens [Id. 17, 875]; In re 
Hartough [Id. 6,164]; In re Downing [Id. 
4,044]; In re Abbe [Id. 4]; In re Freeman 
[Id: 5,082]; In re Clark [Id. 2,798]; Sedg- 
wick V- Place [Id. 12,622]; Alden v. Boston 
R. Co. [Id. 152]; Clark v. Bininger, 38 How. 
Prac. 341; 39 How. Prae. 363. 

Wm. P. Lynde and Jason Downer, contra, 
cited In re Clark [Case No. 2,798]; In re In- 
dependent Ins. Co. [Id. 7,017]; In re Safe- 
Deposit & Savings Inst. [Id. 12, 211]; In re 
Bininger [Id. 1,420]; Bump, Bankr. (5th Ed.) 
497, 498. 

DRUMMOND, Circuit Judge. The only 
question in the ease is whether, after pro- 
ceedings are commenced in a state court, by 
one of the partners, to put an end to the 
partnership and for an account, and the prop- 
erty is in the hands of a receiver, it is com- 
petent for another member of the firm to file 
a petition in bankruptcy for himself and for 
the firm. 

' It is insisted on the part of the petitioner 
in this court, that the partnership has been 
dissolved, that all the assets are in the hands 
of a receiver of the state court, and that the 
district court had no jurisdiction of the case 
as against McNab. The authorities were 
fully considered by the counsel, on the argu- 
ment in this court, and it must be admitted 
that some of them, perhaps most of them, 
have assumed that the thirty-sixth section of 
the bankrupt act, when it speaks of the ad- 
judication of bankruptcy as to partners, re- 
fers to them as existing partners, and that it 
does not mean a case where the partnership 
has been dissolyed, and the assets are in the 
hands of a third person, either with the con- 
sent of the partners or by the act of a court 
of competent jurisdiction. But my opinion 
is that this view of the law which has been 
taken by some of the judges is entirely too 
narrow. 

I do not think that is the true construction 
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of the thirty-sixth section of the bankrupt 
law. Undoubtedly there is something in the 
language which at first might be supposed 
to lead naturally to such a conclusion. But 
when we consider it more fully, we must ad- 
mit that it is not susceptible of such a con- 
struction. 

The language is: '•Where two or more per- 
sons who are partners in trade, shall be ad- 
judged bankrupt, either on the petition of 
such partners, or any one of them, or on the 
petition of any creditor of the partners, a 
warrant shall issue," etc. It is to be ob- 
serred that it does not point out, in distinct 
terms, what is to be the course of the pro- 
ceedings in the case of a petition where part- 
ners are concerned, but it speaks of it as a 
fact accomplished, and by necessary impli- 
cation that it can be done in the way here 
pointed out 

It refers to the adjudication of the bank- 
ruptcy of partners as being on the petition 
of the partners themselves, or one of them, 
or by a creditor of the partners. It uses the 
present tense, it is true, but too much force, 
I think, has been given to this language, 
"Who are partners in trade." I consider it 
as meaning nothing more than if it had said, 
where two or more persons, partners in 
trade, shall be adjudged bankrupt, etc. It 
eei*tainly could not have been the meaning 
that the partners, by a mere act of their own, 
as by a voluntary dissolution at the instance 
of all or of one, could deprive a creditor of 
the right of putting the firm into bankruptcy. 
Neither could it have been the meaning that 
a creditor should be deprived of that right if 
the partners had transferred all their assets 
to an assignee by a voluntary act of their 
own. 

That would be a very easy way of avoiding 
the effects of the bankrupt law. I under- 
stand this language to mean that whenever, 
looking at the partnership either present or 
past, it is within the province of the bank- 
rupt law to bring the debts of the partner- 
ship or its credits or assets within the con- 
trol of the bankrupt court, there can be an 
adjudication of bankruptcy against the firm. 
In other words, that for the purpose of the 
bankrupt law they are partners, and that the 
bankrupt court has authority to settie up the 
partnership. 

The courts which have held that this lan- 
guage applies to a present existing partner- 
ship alone, have to admit that the mere disso- 
lution of the firm by the joint act of the 
partners, or by the act of one, does not put 
an end to the power of the bankrupt court. 

They have declared that if there are any 
assets of the firm, although the partnership 
may have been dissolved, that gives author- 
ity to the bankrupt court to proceed and' 
wind up the affairs of the partnership. 

But it may be one of the very questions in 
the case whether or not there are partner- 
ship assets, and this question the bankrupt 
court wiU have a right to determine. 
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It may be if there is nothing of the firm re- 
maining, no business transactions, and nei- 
ther debts, credits nor assets, and the firm is 
dissolved, that there is nothing for the bank- 
rupt court to operate upon; but as long as 
there is any unfinished business on the part 
of the firm, debts, or credits, or assets of any 
kind, it seems to me that, upon a proper case 
made, it is the province of the bankrupt 
court to settie it and that it is the right 
either of the partners themselves, or of one 
of them, or of a creditor, to go into the bank- 
rupt court for that purpose. 

There certainly could not be any doubt but 
that the partners, by a voluntary act, could 
come into the court and obtain a decree in 
bankruptcy against themselves, even though 
there might have been a formal dissolution 
of the^rm, provided there was any business, 
debts or credits of the partnership remain- 
ing, and thus be discharged from their debts. 
And if they together have the right to do it, 
why has not one of them the same right? 

The language is just as applicable to one as 
to all the partners, or to the creditors of the 
firm; indeed the authorities referred to con- 
cede this. And it is difficult to see how any 
member of a firm can be released from his 
personal liability as such without the court 
substantially looking into all the transac- 
tions of the firm and settiing up its affairs. 
A man cannot be discharged from his liabili- 
ties as a member of a firm unless the debts 
and assets of the firm are considered and ad- 
judicated upon by the coun. 

It is to be observed that this court is not 
now called on to decide what is to be the ef- 
fect of this petition in bankruptcy by one 
member of the firm upon the property of the 
firm in the hands of the receiver. 

The real question is whether one of the 
members of the firm is prevented from call- 
ing the partnership into court and having it 
declared bankrupt, because of these proceed- 
ings in the state court. I hold that he is not. 

It perhaps may be illustrated further. 
Where the petition is voluntarily filed by the 
members of the firm, of course there could in 
one sense be no adjudication of a subsisting 
firm, as the petition, when filed by all the 
partners, is an act of bankruptcy, as the 
statute declares, and consequentiy works a 
dissolution of the partnership. 

I can, therefore, have no doubt that the de- 
cision of the court below was correct on this 
point, and that the proceedings in the state 
court did not prevent the court from taking 
jurisdiction, not only of Noonan, but of Mc- 
Nab, as a member of the firm of Noonan & 
McNab. To hold otherwise, would be to put 
it in the power of any member of a firm, at 
any time, to prevent the affairs of the firm 
from being settled up In the bankrupt court, 
where it had committed an act of bank- 
ruptcy. But it is not necessary, in such a 
case as this, that there should be an act of 
bankruptcy alleged. This partakes of the 
mixed nature of a voluntary and an involun- 
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tary proceeding. It is a petition by a mem- 
ber of the firm, and voluntary as to him, but 
iuToluntary as to the other member of the 
firm. Order of the district court, refusing' 
to dismiss the petition, affirmed. 



Case No. 10,293. 

Ex parte NOECROSS. 

U N. X. Leg. Obs. 100; 5 Law Rep. 124; 1 Pa. 
Law J. 135.] 1 

District Court, D. Maine. March, 1842. 

JBankrdptcy of Partner — Dissolution — As- 
signee AND Solvent Partner Tenants m 
Common — Partnership Accounts. 

1. Where a decree of bankruptcy is awarded 
agamst a member of a firm, the partnership 
IS thereby dissolved, and the partnership effects 
are vested in the assignee and the solvent part- 
ner as tenants in common. 

[Cited in Amsinek v. Bean, 22 Wall. (89 U. S.) 

tcUq.J 

[Cited in Talcott v. Dudley, 4 Seam. 436.] 

2. It is not necessary where one of the firm 
petitions for a separate decree, to set forth the 
partnership accounts in detail. They may be 
taken before a commissioner. But the petitioner 
should set forth what proportion or share of 
the partnership property he claims to be entitled 
to. 

This was an application for a separate 
decree in bankruptcy by Nicholas G. Nor- 
cross, who had been carrying on business 
in partnership with one Fisk, under the 
firm of "Fisk & Norcross;" Objections were 
filed, and it was insisted that the petitioner 
was bound to set forth in his schedule an 
account of the partnership property, and 
what part or proportion he was entitled to 
therein, in order that the assignee might 
take possession thereof; that having failed 
so to do he had not complied with the pro- 
visions of the statute, nor the rules of the 
court. It was admitted that Fisk, his part- 
ner, was in solvent cirexunstances, and that 
there was no ground for supposing the part- 
nership property was in danger, or was 
likely to be wasted. 

WARE, District Judge. It is not neces- 
sary for the petitioner to enumerate in his 
schedule the particulars of the partnership 
effects. The decree of bankruptcy operates 
as a dissolution of the partnership, and the 
assignee becomes tenant in common with the 
solvent partner. The joint tenancy is de- 
stroyed. Between tenants in common of 
chattels, it is generally true that each owner 
is equally entitled to the possession, and one 
tenant in common cannot maintain trespass? 
or trover against the other for dispossessing 
him, though for the loss or destruction of 

1 [1 Pa. Law J. 135, contains only a partial re- 
port] 
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the whole chattel trespass will lie. 2 Kent, 
Comm. 350, 351, note. But it is otherwise 
in the case of a tenancy in common super- 
vening on the dissolution of a partnership, 
by the death or bankruptcy of one of the 
partners. In this case the joint property re- 
mains in the hands of the surviving or 
solvent partner, clothed with a trust to be 
applied by him to the discharge of the part- 
nership obligations, and to account to the 
representatives of the deceased, or of the 
bankrupt partner, for his share of the sur- 
plus. He can enter into no new partner- 
ship engagement, but his whole authority is 
limited to the settling and dosing the part- 
nership concerns. 3 Kent, Comm. 59. Story, 
Partn. §§ 1, 328, 341, 407. The right of the 
assignee is not, therefore, to the possession 
of the partnership effects, but to an ac- 
count and to the bankrupt's share of the 
surplus, after the debts of the firm are paid. 
And it would seem that ordinarily he had 
no right to interfere with the administration 
of the effects of the firm. If there is any 
danger of a waste or mis-application of the 
common funds, he may call for an injunction 
and the appointment of a receiver, or the 
court might direct him to take the adminis- 
tration into his own hands. Story, Partn. 
§ 344. Indeed, in the absence of the solvent 
partner, the rule is said to be that the as- 
signee shall take the joint property and deal 
with it as the partner himself ought to have 
dealt with it, paying the joint debts and ap- 
plying the surplus according to the equities 
subsisting between the partners themselves. 
Barker r. Goodair, 11 Ves. 85, 86. If the ad- 
ministration of the effects is to be with the 
solvent partner, subject to an account, it 
seems to me to be unnecessary to enumerate 
in detail those effects in the schedule. It 
will be more convenient to do that here- 
after, when, in the subsequent proceedings 
in bankruptcy, the matter goes before a 
commissioner to take the account. This 
seems to me to be the most convenient rule, 
and in most cases will be most beneficial for 
all parties. At the same time, it is per- 
haps not easy to state precisely to what ex- 
tent the power of the solvent partner over 
the joint property is affected by the bank- 
ruptcy of his co-partner. Eden Bankr. 252, 
264. Brickwood v. Miller, 3 Mer. 279. But 
the petitioner has only stated generally In 
his schedule, his interest in the partnership 
property, without stating what his propor- 
tion is. In that respect it is defective. 

The schedule was afterwards amended in this 
particular, and on a subsequent day a decree 
passed. 
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Case ITo. 10,294. 

NOROROSS et al. t. GREBLY. 

[1 Curt 114; 15 Law Rep. 149; 29 Hunt, Mer. 
Mag. 203.] 1 

Circuit Court, D. Massachusetts. May Term, 
1852. 

Customs Duties— Appraisement— Invoice Vai-ue 
— CoMMissios — Rate— SuFFiciEScr of Protest. 

1. The tariff act of SOth of August, 1842 [5 
Stat 563], explained by the act of 3d of March, 
1851 [9 Stat. 629], provides, that the value of 
the article upon which the duty is to he charged 
shall he ascertained in a certain manner, and 
that "to such value or price shall be added all 
costs and charges except insurance, and includ- 
ing, in every case a charge for commissions at 
the usual rates." Meld, that, by the proper con- 
struction of this clause of the act, a commission 
should, in all cases, be added to the invoice 
value, although in fact no commission is paid, 
and although it is not customary for the im- 
porters of the article in question to pay any 
commission. 

2. Where the rate of the commission charged 
and added by iiie collector, is that prescribed by 
the secretary of the treasury as the usual one, 
it is incumbent upon the merchant to show that 
it is higher than the rate usually paid, when 
any commission is paid. 

3. The act of 26th of February, 1845 [5 Stat. 
727], requires, that no action shall "be main- 
tained against any collector to recover the 
amount of duties so paid, under protest, unless 
the said protest was made in writing, and signed 
by the claimant, at or before the payment of 
said duties, setting forth distinctly and specifical- 
ly the grounds of objection to the payment 
thereof.'^ The merchant paid duties upon com- 
missions, under protest, and the protest set 
forth this ground of objection alone to such 
payment,— that the merchant "pays no such com- 
mission:" Mdd, that the protest was insuffi- 
cient, and that, consequently, the action could 
not be maintained. 

[Cited in Pierson v. Lawrence, Case No. 11,- 
158.] 

4. The merchant, in his suit to recover duties 
paid under protest, must be confined to such 
grounds of objection to the payment thereof as 
his ijrotest contains. 

[Cited in Burgess v. Converse, Case No. 2,- 
154; Pierson v- Lawrence, Id. 11,158; Da- 
vies V. Arthur, Id. 3,611, 96 U. S. 153J v 

[This was an action by .Otis Noreross and 
others against Philip Greely, Jr., the collector 
of the port of Boston, to recover a certain 
amount paid for duties claimed to have been 
illegally exacted.] 

5. Bartlett and S. Bartlett, Jr., for plain- 
tiffs. 

George Ltmt, Dist Atty., for defendant 



CURTIS, Circuit Justice. This is an ac- 
tion for money had and received, to recover 
from tne collector of the port of Boston an 
excess of duties, paid under protest by tJie 
plaintiffs, upon the importation of parcels (.f 
crockery ware, made at different dates, the 
earliest on the 22d day of February, 1851, 

1 [Reported fcy Hon. B. R. Curtis, Circuit Jus- 
tice. 29 Hunt Mer. Mag. 203, contains only a 
partial report] 
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and the last on the 28th day of April, 1852. 
The complaint is, that in valuing the mer- 
x'handise for the assessment of duties, there 
was added to the invoice cost and to the 
other charges, a commission of two and one- 
half per cent. 

The plaintiffs have introduced evidence, 
tending to prove that for many years, tbe- 
usual course of trade, between England and 
the United States, in this species of mercluui- 
dise, has been, for the dealer here lo t^7e or- 
ders for the particular articles desired by him,, 
either to the manufacturer in England, ur to 
some person here who was a correspondent 
of one or more of the English manufactnrers,, 
and accustomed to receive orders in their be- 
half- These persons have sometimes been 
agents of particular manufacturers, sent here- 
to solicit orders -for their employers. Some- 
times they have been persons established in 
this country, to whom different manufac- 
turers have been in the habit of transmitting- 
their catalogues of articles and prices, togeth- 
er with their rates of discount, and, upon the- 
information thus afforded, these persons have- 
made contracts with the dealers in this coun- 
try, and either transmitted the orders, for the- 
execution of such contracts, to the manu- 
facturers, or they have been sent by the- 
dealers 'themselves; and sometimes one of 
these persons, making such contracts with 
the dealers here, and finding that his corre- 
spondents could not completely execute them,, 
has employed an agent in England to pur- 
chase in the market what was needed to com- 
plete the orders received by him. It also- 
appears to have occasionally, though rarely, 
happened, that the dealers here send orders- 
to an agent in England, when some particular- 
articles are desired, and they do not know 
to what manufacturer to apply to obtain, 
them. "When the dealers here give orders to- 
an agent of a manufacturer, or to a person 
established here, who is a correspondent of 
an English manufacturer, or send their or- 
ders themselves directly to a manufacturer, 
they pay no commission. In the other cases- 
mentioned, in which the merchandise is 
bought in the market either for the dealers, 
or for the person here who undertakes to sup- 
ply the dealers, a commission is paid; and 
the evidence tends to prove that, in the ab- 
sence of a special contract, two and a half" 
per cent is the usual rate of commission, 
when any is paid. The legality of adding the- 
amount of a commission, in so many of the 
instances now in question, as occurred after- 
the first day of April, 1851, depends upon the- 
first section of the act of the 3d of March, 
1851 (9 Stat, 629), which went into operation 
on that day. Eleven of the importations 
having been made prior to that day, are gov- 
erned by the sixteenth section of the act of 
the SOth of August 1842 (5 Stat 563). But 
this difference is not material, the language- 
of the two acts touching commissions, being 
the same, the last act having been passed to- 
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fix tlie time to which the valuation should 
have reference, in consequence of the deci- 
sion of the supreme court of the United 
States, in the case of Greely v. Thompson, 10 
How. [51 U. S.] 225. Each of these acts, 
after directing the value of the article, in the 
markets of the country of exportation, to be 
ascertained, further says: "And to. such 
value or price shall be added all costs and 
charges, except insurance, and including, in 
every case, a charge for commissions at the 
usual rates." 

The plaintiffs maintain, that the purpose of 
congress was to have the value of the article, 
when ready to go into consumption here, as- 
certained; that, for this purpose, there was 
to be added to its cost or value abroad the 
expenses of procuring and bringing it here; 
that if, from the nature and general course 
of the trade, a charge for commissions is not 
usually, in fact, incurred, then such a charge 
does not usually enter into, or constitute a 
part of, the value of the articles when ready 
for consumption here; and, therefore, to in- 
clude a commission in such eases would be 
merely arbitrary, and not in accordance with 
the object in view, which was to ascertain 
the actual and true value. And it is argued, 
that the language of the act admits of an 
interpretation to this effect; not that in 
every case a commission was to be added, but 
that it should be added only in those cases 
in which it was usual to pay a commission; 
and in "every case, when added, it should be 
at the usual rates. It must be admitted, 
that this is not the natural meaning of the 
words of the law. A direction to include, in 
every case, a charge for commissions at the 
usual rates, is certainly not complied with if 
such a charge is omitted in any case. The 
words, "in every case," apply to the act of 
including a commission, as well as to the 
rate of that commission. It is necessary to 
find sufficient reasons for the rejection of 
this natural and obvious meaning of the lan- 
guage of congress, and the adoption of a 
different and more restricted rule; and it is 
not a sufficient reason that the court does 
not perceive the propriety or practical ex- 
pediency of the rule as expressed in a rev- 
enue law. A striking illustration of this 
may be seen in a recent case in the supreme 
court of the United States. Lawrence v. 
Caswell, 13 How. [54 U. S.] 488. The act of 
March 2, 1799, § 59 (1 Stat 672), had directed 
an allowance of two per cent to be made for 
leakage of liquors in casks, paying a specific 
duty by the gallon. The tarife act of 1846 
[9 Stat 42] had repealed the specific, and 
substituted ad valorem duties on all liquors. 
No reason could be given why the allowance 
should be made in the one case and not in 
the other. But the comrt held, that the de- 
duction could not be made, although the ef- 
fect was to include in the valuation what, 
owing to the usual leakage, would not go 
into consumption in this country. 



It is true, that to add a charge for com- 
missions in all cases, including those in 
which it is not usual to pay such a charge, 
may be said to be in some sense arbitrary. 
But an examination of the legislation of con- 
gress on this subject, will show that this 
objection is not entitled to much weight. 
The act of the 2d of March, 1799, § 61 (1 
Stat. 673), first prescribed a rule for fixing 
the valuation of merchandise for the assess- 
ment of ad valorem duties. It required the 
value to be estimated by adding twenty per 
cent to the actual cost thereof, if imported 
from the Cape of Good Hope, or from any 
place beyond the same, and ten per cent, 
on the actual cost thereof if imported from 
any other place or country, including all 
charges, commissions, outside packages and 
insurance only excepted. I am not aware 
what the practice under this law was, and 
Its meaning is not very plain; but it was 
made plain by the act of March 3, 1817 (3 
Stat 369), which enacted, that in all cases 
where an ad valorem duty shall be charged, 
it shall be calculated on the net cost of the 
article at the place whence imported, (ex- 
clusive of packages, commissions, charges 
of transportation, export duty, and all other 
charges,) with the usual addition established 
by law, of twenty per cent, on aU merchan- 
dise imported from places beyond the Cape 
of Good Hope, and of ten per cent on articles 
imported from all other places. The acts 
of AprU 20, 1818, § 4 (3 Stat 434), and March 
1, 1823, § 5 (3 Stat 722), while they continued 
to require twenty or ten per cent, to be added 
to the cost, also required the charges to be 
included; but the first of these laws ex- 
pressly excepted commissions, while the last 
included them among the charges to be add- 
ed. The act of July 14, 1832, §§ 4, 15 (4 Stat. 
590, 593), repealed the addition of twenty or 
ten per cent, but required that there should 
be added to the cost, or appraised value, 
"all charges except insurance." And, fin- 
ally, the laws now in question direct that in 
every case a charge for commissions shall 
be included among the charges to be added 
to the valuation or cost 

It thus appears that, in prescribing the 
rules by which the valuation should be made, 
or the cost ascertained, congress has not 
attempted to reach the precise cost or value 
in each case, or even each class of cases. 
That sometimes a round sum, twenty or 
ten per cent, has been added to the cost 
abroad, to cover all charges and expenses 
of procuring the article, and bringing it here; 
sometimes this addition has been taken to 
cover a part only of these charges and ex- 
penses; sometimes commissions have been 
directed in all cases to be excluded, and 
sometimes to be in all cases included; the 
apparent purpose, in reference to these small- 
er items constituting part of the value here 
being, to prescribe some convenient general 
rule which would operate fairly in general. 
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but not to endeavor to conform it even to 
classes of cases of importations of some par- 
ticular articles, which are procured so as to 
form exceptions to the general course of 
trade. It is true, that if commissions were 
never paid for the purchase of merchandise 
of this kind, there might he difficulty in 
complying with the ■ durection contained in 
the act, which requires the commissions to 
be at the usual rate. If there were no usual 
rate of commissions for the purchase of 
crockery ware in England, it might then be 
necessary to ascertain whether commissions 
were paid for the purchase of such or simi- 
lar ware imported hither from countries other 
than England; but I do not understand this 
to be necessary upon the evidence now be- 
fore the court, because, although the evi- 
dence strongly tends to prove that it is not 
usual for the dealers to pay a commission, 
it also tends to prove that commissions are 
sometimes paid, and that, when paid, the 
known and usual rate is two and a half per 
cent. I shall therefore instruct the jury: 
1. That the acts of congress required the ad- 
dition of a commission in all these cases to 
the invoice cost, although they should find 
that the plaintiffs, in fact, paid no commis- 
sion, and that it is not customary for the 
importers of crockery ware from England 
into this country to pay a commission. 2. 
That the rate of commission, added in these 
eases, being that prescribed by the secretary 
of the treasury as usual, it is incumbent 
on the plaintiffs to show that it is higher 
than the rate usually paid, when any' com- 
mission is paid, otherwise their verdict must 
be for the defendant. 

It remains to consider the objection taken 
to the protest. The act of February 26, 
1845, re'quires the person paying duties, as 
a preliminary requisite to the maintenance 
of an action to recover them back, to sign 
a protest in writing, "setting forth distinctly 
and specifically the grounds of objection to 
the payment thereof." The law having con- 
fided to the secretary of the treasury the 
power to determine, in the first instance, 
what sums shall be exacted as duties, but 
having also secured to the citizen a right of 
appeal to the judicial tribunals from his de- 
cision, this act of congress has required the 
importer, before making the payment, to 
specify, in writing, the grounds of his ob- 
jection; and it follows, that when his appeal 
comes to be heard by the courts, he must 
be confined to such grounds of objection to 
the payment as his protest contains. Now 
these protests contain only one ground, 
namely, that the plaintiffs "pay no such com- 
missions," as are added. There is ceitainly 
a great want of distinctness in this specifi- 
cation. It may mean that they pay less 
commissions than are added, or that they 
pay none. Giving to it the most liberal in- 
terpretation, and the broadest popular mean- 
ing, which, perhaps, under this act of con- 



gress, requiring the protest to set forth dis- 
tinctly and specifically the grounds of ob- 
jection, I should hardly be warranted in 
doing, still it amounts only to this, that the 
plaintiffs do not pay commissions. It does 
not set forth the ground of objection to the 
payment taken at the bar, that commissions 
are no|: usually paid in this trade of im- 
porting crockery ware from England, nor 
that there is no usual rate of commission, 
nor that two and one half per cent, is not 
the usual rate of commission. It has not 
been att'empted to maintain that the pay- 
ment was illegally exacted, merely because 
the plaintiffs paid no commissions. Yet 
this is the only ground of objection set forth 
in the protest; and for this reason I must 
instruct the jiiry that the action cannot be 
maintained. 

The plaintiffs elected to have a nonsuit enter- 
ed. 



Case Wo. 10,S95. 

NORDLINGER et al. v. The OATHERINA. 

[3 Wkly. Law Gae. 366.] 

District Court, D. New York. May, 1859. 

Shipping — Bill op Ladisg — ^Pleadings. 

[Where merchandise is received on iboard a 
vessel in good order, as shown by the bill of lad- 
ing, which contains no exceptions of the perils 
of the sea, and the cargo is damaged during the 
voyage, it is incumbent upon the carrier to ex- 
plain the cause of injury, and in absence of 
proof tending to exonerate him, a recovery may 
be had for such injury.] 

In admiralty. Libel by Jacob Nordlinger 
and another against the schooner Catherina 
for damages for injury to cargo. 

This was a libel filed to recover for dam- 
ages to cargo. It is alleged that in Decem- 
ber, 1855, thirty-one bales of merchandise 
were shipped on board the schooner in good 
order at Rotterdam, for which the master 
signed a bill of lading, and that only fifteen 
bales were delivered, and claimed, damages 
for the loss of the rest The answer denied 
all the allegations of the libel, except that 
certain merchandise was received on board, 
said to contain seed, which was stowed in 
the proper and usual manner and delivered 
in the same order as received, damages for 
which the respondent is not liable excepted. 
The testimony showed that the merchandise 
was hemp seed. The bill of lading admit- 
ted its receipt in good order, and contained 
no exception of the perils of the seas, but it 
contained the clause, "Weight and- contents 
unknown." It was proved by the mate of 
the schooner that the seed was well stowed 
on the top of the cargo below ' deck. The 
sixteen bags were rotted by the steam or 
sweat of the hold, and the seed came out in- 
to the hold, was mixed up with the dirt, 
&c., in the hold, and was gathered up and 
put into bags on unloading the vessel, but 
the libelants refused to receive it in that 
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condition. The voyage lasted seventy-two 
days, and the weatlier was bad. No other 
proof was given of the loss of the cargo 
than the testimony of the mate. 

Mr. Starr, for lihelants. 

Behee, Dean & Donohne, for claimants. 

BBTTS, District Judge. Held, that the 
pleadings on both sides are exceedingly 
curt and unlnstructive, and the libel would 
have been dismissed for omitting to set 
forth a definite cause of action had not the 
answer happened to supply its defects by 
intimating that the merchandise consisted 
of seed. Joining this concession to the 
loose suggestions of the libel, the court may 
be justified in implying that the controversy 
related to thirty-one bags of some kind of 
seed, and then admit the bill of lading and 
other proofs to specify and explain the con- 
tract between the parties. 

That the testimony of the mate plainly im- 
ports that the packages when put on board 
were in good order and fuU, and may be in- 
voked by the libelant in corroboration of 
the admission of the bill of lading, and sup- 
plies all the proofs which the claimant 
could demand extraneous to the bill of lad- 
ing to remove the effect of the clause of 
"Weight and contents unknown." 

That the cargo then being received in 
good order, it devolves upon the ship-owner 
to show from what causes the injury arose, 
if he would free himself from his positive 
obligation as common carrier. 

That this court has never felt authorized 
to imply an exoneration of a common car- 
rier by water from responsibility for losses 
occasioned by perils of the sea when not 
expressly stipulated by the parties in the 
contract. 

That no proof is given to exonerate the 
schooner, and the libelant" is accordingly en- 
titled to recover. 

Decree for libelants, with a reference to 
compute damages. 



NORDLINGER v. The CATHARINE. 
Case No. 2,512. 
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Case Ko. 10,396. 

NORDLINGEB v. VAIDEN. 

District Court, D. Mississippi. 1867. 

War — Contract Payable in Confederate 

CURRE>:OT. 

[A. sold property during the war to B. for 
$15,000, to be paia in Confederate notes. Held, 
that A. could not sue on this contract, nor on 
a note for §15,000 given to secure payment, 
though the note did not specify in what cmr- 
rency payment should be made.] 
[Cited in Lawson v. Miller, 44 Ala. 616.] 
[Decided by HILIi, District Judge. Nowhere 
reported; opinion not now accessible. The 
statement of the point determined was taken 
from 2 Am. Law Reg. 188.] 



Case N-o. 10,S97. 

The NORFOLK et al. 

BUTT V. The NORFOLK. BUTT v. The 

UNION. CORTv. The NORFOLK. 

CORY V. The UNION. 

[2 Hughes, 123.] i 

District Court, E. D. Virginia. Sept. 24, 1877. 

Jurisdiction in Admikalti— Exclusive op State 
Courts — Maritime Liens — Materials— State 
Latv — Mortgage — Seamen— Priority — Change 
IS Ownership. 

1. Where the admiralty jurisdiction of the 
United States courts attaches at all. it does so 
exclusively of the jurisdiction of the state courts. 

2. The assignment of his claim by a material- 
man does not defeat the admiralty lien. 

[Cited in The Emma L. Coyne, Case No. 4,- 
466.3 

3. It attaches against a home vessel in favor 
of a material-man, under section 5, c. 148, Code 
Va. 1873, and especially under chapter 44, Acts 
Assem. Va. 1876-77. enacted January 26, 1877. 

4. The claims of a material-man and of a sea- 
man or engineer of a ferry steamer are superior 
to that of a mortgagee. 

[Cited in The Canada, 7 Fed. 735.] 

5. Where there is no change of ownership 
circumstances must be very strong to render the 
claim of a regularly employed engineer of ferry 
steamers for wages in arrear stale. 

6. A claim by an engineer for overdue and 
unpaid wages does not necessarily become stale 
in twenty months. 

In admiralty, for supplies furnished and 
for seamen's wages. 

James il. Butt files two libels for supplies 
furnished on the credit of the boats about 
to be named. William H. H. Cory, engineer 
of the same boats, plying across Norfolk 
harbor, files two libels, one against each of 
them. The boats are ferry steamers which 
were used on the Feny Point or Berkeley 
Ferry, named the Norfolk and the Union. 
The steamers were run alternately, one of 
them nmning when the other was withdrawn 
for repairs. Cory's service began in March, 
1873, and terminated on the 1st of June, 
1877, his wages being, loy agreement, at the 
rate of $65 per month; and he claims that 
there was due him at his retirement from the 
line, the sum of §1269.96, which is equiva- 
lent to an arrearage for nearly twenty 
months. A statement of the items showing 
the balance thus claimed to be due him is 
filed with the libels, and is made out by 
J. A. Jackson, master and principal owner 
of the boats, and proved by the said master 
in evidence to be correct Cory also avers 
in evidence the correctness of the claim. On 
the 1st of May, 1875, a deed of trust was 
made by Jesse A. Jackson, sole owner of 
the Norfolk, and by said Jackson and Ly- 
curgus Berkeley, joint owners of the Union, 
conveying to Charles Sharp, trustee, these 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permissiou.J 
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two boats for tlie purpose, of securing to 
Myer Myers the amount of a promissory note 
made by said Jackson and Berkeley for 
?2u00, bearing six per cent interest, and in- 
dorsed by B. & J. Baker, Tilley & Hunter, 
Oliarles W. Pettit, and William H, Lyons. 
The deed was recorded in the office of the 
collector of customs at Norfolk, pursuant to 
act of congress. It was stated in evidence 
by Jackson and Cory, that Cory being a 
well-to-do man, not needing the regular 
wages due him, the resources of the business 
were applied to paying the other employes on 
the boats and the interest periodically fall- 
ing due on the note of Jackson and Berke- 
ley, which Interest was paid up to the 1st 
of August last past It was sought in evi- 
dence by the indorsers of the promissory 
note, to bring Cory's account into jiuesUon, 
and to show that the amount claimed' was 
more than was due; but no competent evi- 
dence was adduced in support of the objec- 
tion, nor was any issue of fraud raised in 
the pleadings. So that no defence was pre- 
sented in form to be considered by the court, 
except the one made in the answers of the 
trustee and others, that the claim was, as 
to the larger part of it, stale, most of it hav- 
ing accrued after Cory had notice of the 
deed. It was shown in evidence that Cory 
for a year or more before his retirement 
from the service of the boats knew that there 
was a claim upon them to the amount of 
?2500, for which Pettit and others were 
sureties, and that this knowledge was such 
as would naturally put him upon inquiry to 
discover the existence of the lien of the deed 
of trust which had been given to secure the 
note to Myers. It seems that the firm of 
Beaman '& Bro. had recovered Judgment 
against J. A. Jackson in a state court in 
September, 1876, under which a state com- 
mon law lien was acquired upon the estate 
of Jackson in December of that year; and 
that a chancery proceeding was instituted 
in the same court in March last, for discov- 
ery of the estate of Jackson, with a view to 
subjecting such estate to the judgment of 
Beaman & Bro. These judgment creditors, 
by counsel, intervene by petition, claiming 
that the admiralty has no proper jurisdiction 
•in the premises; and that, although chapter 
4i of the Acts of Assembly of Virginia for 
1876-77, passed January 26, 1877, gives the 
libellant a lien upon these vessels for wages 
which accrued since its passage, yet that he 
has lost that lien for the greater portion of 
his wages hy not having perfected it under 
the provisions of the 2d section of the act of 
assembly (chapter 200) of March 21, 1877. 
The same counsel contends that the libellant. 
Butt, had received by assignment, from a 
•firm of which he was a partner, the note for 
which he now libels, which note the firm had 
taken from Jackson for supplies, and that 
by so doing he waived his lien in admiralty. 
He also claims that the assignee of this note 
18FED.0AS 20 



has no standing in admiralty, his taking the 
note having had the efiEect of waiving the 
admiralty lien. 

0. B. Duffield, for libellants. 
Charles Sharp and Thomas E. Borland, for 
claimants and sureties. 



HUGHES, District Judge. As to the ques- 
tion of jurisdiction raised by counsel of Bea- 
man & Bro., It could only be considered with 
reference to the libel and claim of James M. 
Butt, for supplies to the two boats. The 
law of Virginia, as it stood in chapter 148 of 
the Code of 1873, § 5, has been held by me, 
with the general acquiescence of the bar, to 
have given such a lien as is contemplated 
by rule 12 in admiralty, given in [Webb v. 
Sharp] 13 Wall. [80 TJ. S.] 14, and prescribed 
by the United States supreme^ court, and 
treated by that rule as a basis' for the ad- 
miralty jurisdiction in favor of a material- 
man against a home vesseL The amend- 
ment of that section, made by act of assem- 
bly of January 26, 1877 (page 32 of Acts of 
1876-77), was enacted solely for the purpose 
of making certain what had already been 
held to be dear on principle. It Is also a 
settled principle of American law that where 
the United States courts have admuralty ju- 
risdiction, the state courts have no constitu- 
tional jurisdiction; the admiralty jurisdic- 
tion being, in virtue of section 711 of the Re- 
vised Statutes of the United States, "exclu- 
sive of that of the state courts." That the 
admiralty court has everywhere jurisdiction 
of seamen's wages, earned on shipboard, and 
that in Virginia, by virtue of the lien ex- 
pressly given by state law, admiralty has 
jurisdiction under rule 12 of the clahns of 
material-men upon a home vessel for supplies 
furnished on the credit of the vessel, are 
propositions which cannot now be disputed. 
If the admiralty has jurisdiction at all, that 
jurisdiction is "exclusive of the state courts." 
Nor is there any validity in the objection 
that a note was taken for the amount due 
for supplies now the subject of libel. The 
supreme court has settled that point in the 
case of The St Lawrence, 1 Black [66 U. S.] 
532, and of The Guy, 9 WaU. [76 U. S.] 758; 
which decisions were mere affirmations of 
what was before the well-settled law of the 
subject See 2 Pars. Shipp. & Adm. (Ed. of 
1869) 152, 153. There is nothing in the ob- 
jection that the (daims for supplies have been 
assigned by the firm of Tilley, Morton & 
Eaton, and by the firm of Forbes & Butt, of 
which Butt was a member, to Butt individu- 
ally. The doctrine of admiralty is, that the 
person really entitled to the clahn is the one 
who__ should file the libel. See Ben. Adm. 
§ 380, and authorities there cited. 

The main question is, therefore, the only 
one left to be considered; which is, whether 
Cory's claim has become stale as to any part 
of it The doctrine of the admiralty is. 



NORMAN (Case No. .10,299) 

that there must not be xmreascnable delay 
ia asserting a claim, where that delay of it- 
self tends to produce injury to other claim- 
ants. Except as against uinocent purchas- 
ers of vessels without notice of a claim, and 
■without opportunity of knowing of its exist- 
ence, the rule of staleness is not rigidly en- 
forced in admiralty. In the present case the 
libellant was the engineer of lie boats, when 
the trust deed to Sharp was executed, and 
has remained so until withhi three months of 
filing his libeL Being a man in such cir- 
ciunstances hi life as did not render it nec- 
essary for him to collect his wages punctual- 
ly, and being on such terms of friendship 
with the master and owner, Jackson, as to 
induce him to grant indulgence in the matter, 
and deferring his own claim for payment 
while the other employes on the boats were 
receivhig their wages regularly, and while 
the interest accruing on the note secured by 
the trust deed was regularly paid, the in- 
dulgence he granted was such as the indors- 
ers of the note ought not to complain of. I 
cannot, on any evidence that has been given 
in the case, beUeve that there has been fraud- 
ulent collusion in regard to the libellant's 
claim between Jackson and. Cory. Jackson 
has no interest to prefer Cory; and himself 
and Cory bear good names iu the commimity, 
and there is no proof either of act or motive 
on Jackson's part tending to establish a sus- 
picion of fraudulent collusion, and so I feel 
bound to treat Cory's claim as proved. As 
there is no specific time withm which an ad- 
miralty court will arbitrarily rule against a 
claim as stale, and as the question of stale- 
ness depends upon the circumstances of each 
case, and as in this case there is nothing to 
show unreasonable laches, much less laches 
for a fraudulent purpose on the part of the 
libellant, I do not feel at liberty to throw 
out any part of the libellant's claim of 
§1269.96, as stale. See The Key City, 14 
Wall. [SI XJ. S.] 653; The Prospect [Case No. 
11443]; The Canton [Id. 2,388]; The Granite 
State [Id. 5,68T]; The Mary [Id. 9,190]; The 
Sea Lark [Id. 12,579]; TheD. C. Salisbury C^. 
3G94]; The General Cass [Id. 5,307]; The 
c'heesman [Id. 2,633]; The Gregory [Id. 4,- 
102]; The Cayuga [Id. 2,537]; Swett v. Black 
[Id 13,690]; Cobb v. Howard [Id. 2,924]; 
Fretz V. Bull, 12 How- [53 U. S.] 468. 

A decree may be taken for each of the libel- 
lants for the amoimts claimed by them. 
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NORMAN V. INSURANCE CO. OP NORTH 

AMERICA et al. 
[7 Chi. Leg. News, 173; 4 Ins. Law J. 827.J 

Circuit Court, S. D. Illinois. Jan., 1875. 
INSURANCE Companies— Authority op Agent to 
Institute Cbimixal Pkoceedings. 
[Though the agent of an insurance company 
has an implied right to investigate the origin of 
a. fire on premises insured by such company, and 
to employ a detective for that purpose, the com- 
pany is not responsible for the act of the agent 
in instituting criminal proceedings against a 
person suspected of setting the fire, unless such 
act was authorized by general or special instruc- 
tions to the agent, or was ratified by the com- 
pany, with knowledge of what had been done.] 

These companies [The Insurance Company 
of North America, the Franklin Fke Insur- 
ance Company of Philadelphia, and the Aet- 
na, Phoenix, and Hartford Insurance Com- 
pany of Hartford, Conn.] in December, A. 
D. 1872, had insurance on Mr. Chapman's 
store at Carbondale, Illinois, in which Nor- 
man was a clerk, which was burned. Upon 
the advice of a detective, Norman was ar- 
rested as the incendiary, but the information 
inculpating him subsequently proved false. 
Norman, therefore, brought suits against all 
of the above-named, companies for a con- 
spiracy to arrest him and for false im- 
prisonment. The question as to whether 
the agents of the companies authorized the 
arrests, or whether the detective acted upon 
his own responsibility, was a disputed fact; 
but in reference to the liability of the com- 
panies in the case the jury should find the 
arrest to have been authorized, Judge 
TREAT charged the jury as follows. 

Joshua Allen and Duff & Lemma, for plain- 
tiff. 

Leonard Swett and Edwards & Knapp, 
for defendants. 

TREAT, District Judge (charging jury). 
I wish to say to counsel, that there is an 
important proposition in this case which I 
am called upon to decide, and I hope, if my 
views do not meet theirs, exceptions will 
be made so that the question can be re- 
viewed hereafter. My view in brief of the 
case is that the agents of these insurance 
companies had the implied right, when this 
fire took place, to investigate the question of 
whether it was an incendiary fire or not. 
The companies of course would be interested 
in such an investigation, because, if it should^ 
turn out that the place was set on fire by 
the insured or anybody by his connivance, 
it would avoid the policies, and that would 
relieve them from paying the amount. I 
think, too, in that connection, that these 
agents had the right to employ a detective 
to make that ihvestigation, and that their 
acts in making the investigation and em- 
ploying the detective would be binding on 
the company. But the question of institut- 
ing criminal proceedings, I think, is a very 
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different thing. These insurance companies 
have no more interest than any citizen in 
the question, whether criminal proceedings 
are to be instituted or not; they are not' any 
more hound than any other citizen to in- 
stitute any such proceedings. And my opin- 
ion clearly is, that these agents, from their 
general employment as adjusters, had no 
right of themselves to institute such pro- 
ceedings, unless they had authority from 
the company. If the company had author- 
ized them to institute criminal proceedings, 
■whenever they thought it necessary- in their 
discretion, then their act -would bind the 
companies, or if the companies authorized 
them to make the arrest in this particular 
case, the companies would be botmd. Per- 
haps the companies might be bound in an- 
other way. If, after the arrest was made, 
all the facts were reported to the companies, 
they might approve and ratify the acts of 
their agents, and make themselves liable 
for what they did not originally authorize. 

In this view of the case, I shall instruct 
the jury, that they cannot find a verdict 
against these defendants, or any of them, 
unless they were authorized to commence 
these criminal proceedings by the compa- 
nies, either by general or special instructions. 
Or if the jury should believe, from the evi- 
dence, that these agents set this prosecu- 
tion on foot, and they afterwards reported 
their acts to the companies, and that they 
Indorsed or ratified their acts, that would 
make the companies liable. 

Mr. Swett: We would ask the court to 
instruct that if they find that the arrest was 
ratified, such ratification must be from the 
company at headquarters, and could not be 
by the same agents who made the arrest 

THE GOURT: Yes, it must be by the 
companies, upon receiving these facts from 
their agents. 

Mr. Allen: As to the act of the company, 
that could be proved, of course, by circum- 
stances, like any other act. It was not nec- 
essary to show any resolution. 

THE COURT: I don't say it would re- 
quire a formal resolution on the part of the 
company, but the jury should be satisfied 
in order to find against these companies 
that they did authorize this prosecution. 

Mr. Swett: That is, the companies them- 
selves. 

TBGE3 COUItT: Yes, not the agents who 
were here on the ground. I admit that 
there is a good deal in this important ques- 
tion, and X hope y: will be preserved in this 
case, so it can be reviewed. 

THE COURT: Do you wish the jury to 
pass upon this question, or do you regard 
this view of the court correct? 

Mr. Allen: Yes, sir, I think so; I suppose 
there is no question that the jury can find 
against all or a part of the companies. 

THE COURT: The jury can find a ver- 
dict of guilty against all, or in part The 
jury may retire. 
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Case "No, 10,300. 

NORMAN V. MANCIETTE. 

£1 Sawy. 484; i 4 Am. Law T. Rep. U. S. Ots. 
60; 3 Leg. Gaz. 132.] 

Circuit Court, D. Oregon. Feb. 22, 1871. 

Abbest op Debtok — Time within Which to 
Chabob Body ik Eseodtiok — Abscondins 
Djebtob, Who Is — Constitutionamtt op Law 
TO Abbest xtsd Impbison — Action for FaiiSE 
Impbisonment — Fbobable Cause — ^Damages. 

1. A creditor who has caused the provisional 
arrest of an absconding debtor under section 
106 of the Code (Code Or. 164) has until the 
time allowed for a return of an execution against 
property to charge the body of such debtor in ex- 
ecution. 

[Cited in U. S. v. Griswold, 11 Fed. 80S.] 

2. An absconding debtor is one who is about 
to leave the state, either openly or secretly, with 
intent to hinder, delay or defraud, his creditors of 
their just debts. 

3. A debtor who is about to remove from this 
state without the consent of his creditors and 
without a mind to return, is presumed to be act- 
ing with such intent, and prima fade he is an 
absconding debtor. 

4. The legislature has power to authorize the 
arrest and imprisonment of such a debtor so as 
to enable his creditors to enforce the establish- 
ment and collection of their debts by legal pro- 
ceedings in the tribunals of this state. 

5. There can be no recovery in an action for 
false imprisonment when it appears that the 
afladavit on which the defendant procured the 
arrest of the plaintiff is sufficient on its face, 
because then there is no trespass; and if the 
affidavit be false, the action must be for ma- 
Udous prosecution, in which both malice and 
want of probable cause must be alleged and 
proved. 

6. In an action for false imprisonment, the 
question of probable cause is only material in 
mitigation of damages. 

[This was an action by Frederick Norman 
against Pierre Manciette for false imprison- 
ment.] 

O. P. Mason, for plaintiffi. 
J. "W. Whalley and M. W. Fechheimer, for 
defendant^ 

DEAI>Y, District Judge. On May 10, 1870, 
the plaintiff commenced an action in the cir- 
cuit court of Multnomah county, against the 
defendant and A. Labbe and John C. Work, 
for false imprisonment, "wherein he laid his 
damages at §5,000. On July 25, the state 
court, on the petition of the defendant Man- 
ciette, made an order removing the cause as 
to him to this court, on the groimd that the 
plaintiff was a citizen of Oregon and of the 
United States, and the defendant was an 
aUen and a subject of the empire of France. 

On September 5, the defendant answered 
the complaint in this court, whereby he ad- 
mitted that he caused the arrest of the plain- 
tiff as follows: That on April 6, 1870, the 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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plaintiff being indebted to defendant, and an 
action being then pending before Justice 
Work, in Central Portland precinct, to re- 
cover said debt, the defendant made and filed 
in said justice's court the following atildavit, 
in pursuance of which said justice then and 
there issued a writ of arrest against plain- 
tiff, upon which he was <then arrested and 
taken before said justice, and in default of 
bail was by said justice committed to the jail 
of the county, where he remained until he 
was discharged by order of defendant, on 
April 13. The answer also averred, that said 
affidavit was true, and that the justice had 
jurisdiction to issue the writ, and that the 
proceedings thereunder were regular and 
lawful. The affidavit is in these words: 

"P. Manciette v. Fred. Norman: I, P. Man- 
ciette, being first duly sworn, say, tliat I am 
the plaintiff above named; that the defend- 
ant is indebted to me in the sum of ?46, upon 
an account stated on or about April 5, 1870, 
at which time defendant promised to pay 
said smn of ?46; although requested, he has 
failed to pay said sum or any part thereof 
and the same is now justly due and owing 
plaintiff from defendant, and that defendant 
is about to leave the state of Oregon, with 
uitent to delay, hinder and defraud his cred- 
itors. Wherefore the plaintiff prays that a 
writ may issue for his arrest as in such cases 
provided," 

On November 2, plaintiff replied to the an- 
swer and denied that the justice had juris- 
diction to issue the writ of arrest, as alleged 
in the answer, or that the proceedings there- 
under were regular and lawful, and alleged 
that the plaintiff was discharged from said 
arrest on April 13, by order of the circuit 
court for the county of Multnomah, state of 
Oregon, upon a writ of habeas corpus sued 
out by said plaintiff, and not by the order of 
said defendant, as alleged in the answer. 

The cause was tried at the September term 
and a verdict found for defendant The 
plaintiff moved for a new trial, upon the 
ground of error in the instructions of the 
judge to the jury. On January 17, 1871, the 
motion was argued and submitted. On the 
argument of the motion, two points were 
made by counsel for plaintiff: 

(1) Admitting the legality of the original 
arrest, plaintiff was detained thereon one day 
longer than he should have been, and for 
this he was entitled to a verdict. 

(2) That the affidavit upon which the writ 
of arrest issued is insufficient and therefore 
not a justification of the arrest. 

To understand the first point, it is neces- 
sary to state that on the trial it appeared 
that the action against Norman by Manciette 
was commenced on April 6— the date of the 
summons therein— and that on April 12— six 
days thereafter— judgment was given against 
Norman for want of an answer. By the laws 
of this state, in action in a justice's court, the 
summons must require the defendant to ap- 
pear and answer "at a time and place named 



therein, not less than sis nor more than 
twenty days from the date thereof." Code- 
Or. 585. 

After judgment and return of an execution 
against property unsatisfied, where the de- 
fendant has been personally arrested, the 
plaintiff may have an execution against his 
body as a matter of course. Code Or, 210. 
The undertaking of bail upon a provisional 
arrest is to the effect, that the defendant will 
render himself amenable to the process of 
the court during the pendency of the action 
and to such as may be issued to enforce the- 
judgment given against hitn, if any. Id. 167, 
A person confined in jail on an execution in a 
civil action may be discharged therefrom at. 
the end of ten days, if it appears to the satis- 
faction of a judge or -two justices that he has 
no property liable to an execution. Id. 759^ 
760. 

The question upon this point is, therefore, 
whether the plaintiff is entitled to any and 
what time after judgment wherein to Charge 
the defendant in execution. There is no di- 
rect provision on the subject in the Code- 
Under Rev. St N. T. the period of three 
months was allowed, and it seems that if the 
ca. sa. or execution was sued out after that 
time, it was sufficient, if the defendant bad 
not in the meantime obtained a supersedeas 
or discharge on account of the plaintiff's neg- 
lect Mintum v. Phelps, 3 Johns. 4i6. It ap- 
pears that at common law, the practice was- 
to sue out a ca. sa. or execution against the 
body at any time within a year from the 
rendition of the judgment, and if the defend- 
ant had been arrested provisionally, upon a 
capias ad respondendum he remained in cus- 
tody of the sheriff or his bail until he was 
charged in execution. If the Code does not 
provide any pai-ticular time within which the 
plaintiff must take out execution against the 
body of the defendant, he must be allowed a 
reasonable time within which to do so— and 
certainly this is more than one day. Again, 
it appears from the foregoing citation from 
the Oregon Code, that the plaintiff cannot 
have execution against the body in any case 
until process against the property of the de- 
fendant has been returned unsatisfied in 
whole or in part. Now an execution in jus- 
tice's court is returnable ia thirty days from 
its date. Id. 59i. 

Taking these provisions of the Code togeth- 
er and construing them by the light of the 
common law, my conclusion is that the plain- 
tiff has, until the return of the execution 
against the property, to ^ake out execution 
against the body, and that in the meantime 
if the defendant has been arrested provision- 
ally he must remain in the custody of the 
sheriff, or his bail, or satisfy the judgment. 
Nor does it appear that the plainiua can be 
liable for false imprisonment for neglecting 
to give directions for defendant's discharge, 
when for any reason he has become entitled 
to it The duty of procuring the discharge 
under such circumstances devolves on the de- 
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fendant, himself, and if for any cause lie re- 
mains in custody after his imprisonment is 
legally at an end, it is his own fault rather 
than the plaintiff's. In such a case a simple 
application to the court from which the pro- 
cess issued would procure his discharge. 
Russell V. Champion, 9 Wend. 462. 

But if the position assumed hy counsel for 
plamtiff be conceded that the one day's im- 
prisonment of the plaintiff, after the entry 
of judgment was unauthorized and the de- 
fendant is liable therefor, I am satisfied that 
a new trial should not be granted for that 
cause alone. A new trial will not be granted 
merely to enable the plaintiff to recover nom- 
inal damages, and when no just end would 
be obtained by it Crary v. Sprague, 12 
Wend. 47; Hyatt v. Wood, 3 Johns. 241; 
Fleming v. Gilbert, Id. 532; Hunt v. Burrell, 
5 Johns. 138; Hopldns v. Grinnell, 28 Barb. 
537; McLanahan v. Universal Ins. Co., 1 Pet 
£26 U. S.] 170; HUl,,New Trials, p. 51, § 14. 

From the evidence I am satisfied that the 
plaintiff sustained no appreciable injury by 
reason of this day's imprisonment At the 
time of his arrest he appears to have been 
engaged by the trip as a cooli: on first one, 
and then another of the steamers running 
from this port to the northward. After his 
discharge he appears to have remained here 
until after the June election, and was most 
probably in the employ of some parties inter- 
ested in the result of it He does not appear 
to have had any credit or business standing 
to be injured by either the arrest or deten- 
tion. Upon the evidence at the trial a jury 
wouW not be warranted in giving the plain- ; 
tiff anything beyond his actual damages for 
this one day's detention in prison. The in- 
debtedness is admitted. It was for board 
furnished plahitiffi at defendant's restaurant 
The plaintiff has no right to complain if the 
defendant concluded from his broken prom- 
ises and equivocal and suspicious conduct 
that the former intended to leave the country 
with the intent to avoid the payment of his 
debt The plaintiff even refused at the last 
moment before the issuance of the writ and 
his intended departure on the steamer, to 
leave a watch he had as security for the debt, 
and when arrested, instead of attempting to 
apply this article of property in satisfaction 
of the demand, as he knew he could, he has- 
tened to pawn it with a friend, to enable the 
latter to help him defeat the defendant in 
his attempt to recover the sum due him. In 
short, there is nothing in the case which tends 
to show that the defendant acted from mal- 
ice; but on the contrary, the evidence is 
quite satisfactory that whether the arrest or 
subsequent imprisonment were justifiable or 
not, the defendant had probable cause to be- 
lieve that the plaintiff was about to leave the 
eoimtry with intent to defraud him of his just 
dues. Upon this point the motion for a new 
trial must be denied. 

A question was made by counsel for de- 
fendant that it did not appear that plaintiff 
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was the person discharged on the writ of 
habeas corpus as alleged in his replication. 
Whether this be so or not is not material to 
the defendant There is no proof that the 
plaintiff was discharged by his order as al- 
leged in his answer. 

In support of the second point counsel for 
plaintiff contends that section 106, subd. 1, 
p. 164, Code Or., under which this arrest 
was made is in conflict with the constitu- 
tion of the state, and therefore void. The 
section in question provides that the defend- 
ant may be arrested "in an action for the 
recovery of money or damages on a cause 
of action arising out of contract when the 
defendant is not a resident of the state or 
is about to remove therefrom." 

The constitution (article 1, subd. 19) de- 
clares: "There shall be no imprisonment 
for debt except in eases of fraud and ab- 
sconding debtors." This clause of the con- 
stitution has never been construed by the 
supreme court of the state, and this court. 
In this case, must therefore give it such 
construction as to it appears proper. 

It may be proper to remark at the outset, 
that as between the state constitution and 
the legislature of the state, the power of the 
latter is unlimited, except when expressly 
restrained by the former. Subdivision 19 of 
article 1 of the constitution is a limitation 
or restraint upon the power of the legisla- 
ture, over a rightful subject of legislation, 
and therefore not to be construed so as to in- 
clude cases beyond its plain and obvious 
meaning and purpose. 

In U. S. V. Walsh [Case No. 16,635], I held 
that this clause of the constitution should 
be construed as if it read: "There shall be 
no imprisonment for debt arising upon con- 
tract express or implied, except," etc. In 
support of this conclusion it was. then said: 
"The word debt is of very general use and 
has many shades of meaning. Looking to 
the origin and progress of the dhange 'in 
'public opinion, which finally led to the 
abolition of imprissonment for debt, it is 
reasonable to presume that this provision 
in the state constitution would intend to pre- 
vent the useless and often cruel imprison- 
ment of persons who, having honestly be- 
come indebted to others, are unable to pay 
as they undertook and promised. » * « 
General or abstract declarations in bills of 
rights are necessarily brief and comprehen- 
sive in their terms. When applied to the 
details of the varied affairs of life they must 
be construed with reference to the causes 
which produced them and the end sought 
to be obtained. A person who wilfully in- 
jures another in person, property or char- 
acter, is liable therefor in damages. In 
some sense he may be called the debtor, 
of the party injured, and the sum due for the 
injury a debt; but he is in fact a wrong- 
doer, a trespasser, and does not come within 
the reason of the rule which exempts an 
honest man from imprisonment, because he 
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is pecuniarily unable to pay what he has 
promised. For instance, a person who 
wrongfully beats his neighbor, kills his ox, 
or girdles his fruit trees, ought not to be 
eonsJdex'ed in the same category as an un- 
fortunate debtor." 

With this general view of the intent and 
pui-pose of the constitution, I proceed to con- 
sider the alleged eonjflict between it and the 
statute xmder which the plaintifiC was ar- 
rested. 

For the plaintiff it is contended that ab- 
sconding debtors and debtors about to re- 
move from the state are not in the same 
category— not the same class of persons — 
that the latter description includes persons 
not within the purview of the first, and 
hence the conflict. Is the argument, or 
rather the assumption ujwn which it is 
founded, correct? 

And first, to remove, as used in the Code, 
must be construed not to apply to a debtor 
who is about to depart from the state with a 
definite intention of returning within some 
reasonable time. Such a debtor may be said 
to be about to absent himself from the state, 
but not to remove from it But a debtor 
who is about to leave the state without any 
definite purpose to return, is one who is 
about to remove from the state— to exchange 
this place for another. 

Is such a debtor an absconding debtor? 
I think he is. True, he may not leave the 
state clandestinely or secretly, but he with- 
draws himself from it without fulfilling 
his obligations to his creditors resident in 
it— leaving his debts behind him unsatis- 
fied. By such removal, whether public or 
secret, bis creditors are deprived of the op- 
portimity of realizing their demands by due 
process of law out of his present property 
or further accumulations, unless they should 
go to the trouble, expense and uncertainty 
of pursuing him into another j'urisdiction. 
The power of the legislature to authorize and 
provide for arrest and imprisonment for debt 
is unlimited "in the case of absconding debt- 
ors." The phrase "absconding debtors," 
grammatically speaking, includes debtors who 
have actually absconded, as well as those 
who intend to do so. But after a debtor has 
left the state he is beyond the reach of its 
process, and for this reason, if no other, the 
power to imprison on this account is prac- 
tically limited to the case of debtors still 
within the state. Yet it is not to be re- 
strained to such debtors only as may be taken 
in the act of stepping across the state line, 
or on to a stage coach, steamboat or railway 
carriage, that will carry them beyond the 
process of the law in a few hours or min- 
utes. There is no good reason why the 
law should be more tender concerning a debt- 
or who is preparing to abscond— getting" 
ready to remove without paying his debts — 
than one who is in the act of absconding. 
In either case the end to be obtained is the 
same. The right to imprison is a remedy 



given to the creditor to enable him to pre- 
vent his debtor from permanently removing 
beyond the jurisdiction without his consent. 
But if the creditor's right to this remedy does 
not arise until the debtor is actually in the 
act of absconding, then in most cases it 
would prove to be too late to be of any ser- 
vice to him. In my judgment, from the mo- 
ment of taking the first step toward the con- 
templated removal, without any definite in- 
tention of returning, the debtor becomes an 
absconding one; and the legislature has 
ample power to prevent the accomplishment 
of this purpose, by authorizing and provid- 
ing for. his arrest and imprisonment in such 
manner and upon such terms and conditions 
as it may think best. Prima facie, a debtor 
who removes from the state without the con- 
sent of his creditors, does so with the intent 
to hinder, delay or defraud them of their 
just debts. True, clandestine going is a par- 
ticulai" circumstance from which, in an 
otherwise doubtful case, it may be reason- 
ably inferred that the debtor is removing 
without an intent to return, and with the 
intent to hinder, delay or defraud his cred- 
itors. But if a removal by a debtor from 
the state can never amount to an abscond- 
ing unless done or attempted in a clandestine 
or secret manner, then if a fraudulent debtor 
will only have the shrewdness and effrontery 
to remove openly, he may leave his creditoi-s 
in the lurch with impunity. 

This provisional arrest is only allowed to 
secure the appearance and answer of the 
debtor in the action for the recovery of the 
debt If judgment is obtained against the 
debtor, and he has no property or effects 
liable to execution, he can procure his dis- 
charge and exemption from further Imprison- 
ment on this account But in the mean- 
time, the creditor has had an opportunity 
of obtaining a personal judgment against the 
debtor, which Is suflicient to establish his 
claim in any country in Christendom to 
which the debtor may remove. And this is 
not all. Before the debtor can be discharged 
from imprisonment upon an execution to en- 
force such judgmetit, he may be compelled 
to apply money and valuables belonging to 
him, to its payment, which he would other- 
wise fraudulently and successfully conceal 
and secrete beyond the reach of an ordinary 
execution against property. But if a debtor 
is permitted to remove from the state with 
impunity without first satisfying his credit- 
tor, the latter is thereby deprived of these 
and other means given by the law of the state 
to enforce the collection of his debt from a 
reluctant or dishonest debtor. This being so, 
he is hindered and delayed in his debt if 
not ultimately defrauded out of it by such 
removal. His debtor has absconded— re- 
moved from the state without performing 
his promise to one of its citizens according to 
its legal obligation.' 

To prevent this Injury to the creditor, the 
legislature, in the exercise of Its unlimited 
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power to authorize imprisonment "in case 
of absconding debtors," bas given him the 
right to cause the provisional arrest of his 
debtor about to remove from the state, and 
I do not find any reason for concluding that 
there is any repugnance or conflict between 
its act and the constitution, but the con- 
tL'ary. 

Upon the construction of the constitution 
there can be no doubt but that the affidavit 
of the defendant was sufficient to justify 
the issuing of the writ of arrest. Indeed, 
it would be sufficient, it seems to me, even 
under the narrow and limited construction 
which counsel for plaintiff maintained should 
be given to the phrase— "in the case of ab- 
sconding debtors." It alleges that Non^an. 
being indebted to Manciette upon account 
stated "is about to leave the state of Oregon 
with intent to delay, hinder and defraud his 
creditors." The affidavit for arrest need not 
pursue the language of the Code. It is suf- 
ficient if it contains terms which are sub- 
stantially equivalent to those of the statute. 
To leave the state is equivalent to remove 
from it Primarily, both of these terms 
import a withdrawing therefrom without a 
mind to return. But this affidavit goes far- 
ther and alleges that such leaving or removal 
is about to take place with intent to "hinder, 
delay and defraud creditors." That this 
expression is equivalent to an allegation that 
a debtor is about to abscond from the state, 
in any or the worst sense that can be given 
to that term, is to my mind. very plain. 
Whether the debtor would have left or ab- 
sconded secretly or openly if the creditor had 
not interposed and caused his arrest, could 
not be known to the creditor beforehand, 
when he made this affidavit Nor was it a 
material question in what manner he was 
about to leave or abscond, but rather for 
what purpose or with what intention. The 
manner of attempting the removal or accom- 
plishing it is only material as tending to show 
the object of it Prima facie, a removal from 
the state by a debtor, without a mind to 
return, is an absconding— a permanent with- 
drawing from the state, while his pecuniary 
obligations to his creditors are unperformed, 
to theh: prejudice, hindrance and delay. 

The affidavit upon which the defendant 
caused the arrest of the plaintiff being regu- 
lat and sufficient upon its face, this action 
for false imprisonment will not lie. In such 
case there is no trespass; but if the arrest 
-^as wrongful or false in fact— procured 
upon a false allegation, the remedy of the 
party is an action for malicious prosecution, 
in which he must allege and prove both 
malice and want of probable cause. In this 
action the question of probable cause could 
only have been material in mitigation of dam- 
ages in case the arrest had been held to be 
a trespass because of the insufficiency of the 
affidavit Sleight v. Ogle, 4 E. D. Smith, 
445. In this case if the action was for ma- 
licious prosecution, I should feel warranted 
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in declaring upon the evidence adduced at 
the trial that their was neither malice or 
want of probable cause. 
Motion for new trial denied. 



Case No. 10,301. 

NORMAN et al. v. STORBR et al. 

[1 Blatchf. 593.] i 

Circuit .Court, S. D. New York. Oct Term, 
1850. 

EXECUTOKS AND ACMINISTUATORS — PROFITABLE 

Investment— AccouNTiKG to Legatee 
— Costs of Suit. 

1. "Where $1,000 was given to a legatee by a 
will, the money to he raised out of the testators 
estate, and paid over to ihe legatee; and the 
executor andi trustee under the .wiU, having 
raised the money, mstead of paymg it to tHe 
legatee, purchased hank stock with it; and after- 
wards, when called on by the legatee to account, 
sold the bank stock, and paid over the proceeds, 
$1,460.34, to the duly authorized agent of the 
legatee, which he received as and for the ^l',uuu 
legacy, the stock having been sold with lus 
knowledge and assent held that, as there was no 
evidence the legatee was advised of the purchase 
of the bank stock, or ever assented to it, the 
executor had a right to sell the stock and pay 
over the proceeds. 

2. Until the investment was sanctioned by the 
legatee, he had a right to claim the money; and 
until then, too, the executor had a right to recall 
or change the investment or pay over the legacy, 
being bound, if any profits were made by the in- 
vestment, to accoimt. for them, and to make up 
the loss, if any, 

3. The stock did not belong to the legatee, and 
the executor was guUty of no conversion or 
wrong in selling it 

4. In a suit in equity against an executor and 
trustee for an account where it appears that he 
acted in good faith in the execution of his trust, 
but jtnisapprehended his duty in the particulars 
in respect to -^vhich he is charged in the final 
decree, he will, where a balance is found bj a 
master's report to be due from him, be charged 
with interest only from the date of the report on 
the sum found due. 

[Cited in Robinetfs Appeal, 36 Pa. St 186.] 

5. But ^e will be charged with the costs of ^the 
suit, although he succeeded on several points 
in it and greatly reduced the amount claimed 
from him. The balance found was contested 
by him, and the suit was necessary to recover it. 

The bill in this case was ffied against the 
defendants [Greorge L. Storer and William 
Yan Hook] as executors and trustees of the 
estate of David Berdan, deceased, and call- 
ed for an account and settlement of the 
share of the estate which belonged to Fran- 
ces, the wife of the plaintiff [Anthony M.] 
Norman, and the -widow of the testator. 
She took under the will, in lieu of dower, 
certain interests in the real and personal es- 
tate which went into the hands of the exec- 
utors. The case was heard on pleadings 
and proofs, and a decision given in October, 
1846, on various questions raised, and a 
reference made to a master to take and 
state the accounts between the parties, and 

3 [Reported by Samuel Blatehford, Esq., and 
I here reprinted by permission.] 
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report tliem with the evidence, documentary 
or oral, that might be given before him. 
The court then decided, that a certain power 
of attorney given bj^ Mrs. "Norman, (then 
Mrs. Berdan,) to her brother John S. Chap- 
man, on the loth of February, 1835, was le- 
gal and binding on all the parties concern- 
ed, and authorized the attorney to collect, 
receive and control all the funds and mon- 
eys in the hands of the defendants belong- 
ing to her individually, and which she had 
a right to collect and receive as her individ- 
ual and absolute property from the exec- 
utors, as bequeathed to her under the will 
of her late husband. All other questions 
were reserved tiU the coming in of the mas- 
ter's report [Case unreported.] The case 
now came up on exceptions by the plaintiffs 
to the master's report. 

Seth P. Staples, for plaintiffs. 
Robert Emmet, for defendants. 

NELSON, Circuit Justice, after disposing 
of an unimportant exception, proceeded as 
follows: 

The next exception is to the aUowance of 
the payment of the §1,000 legacy belonging 
to Mrs. Berdan under the will. This sum 
was to be raised out of the estate of -the 
testator, and paid over to the legatee, to be 
disposed of as she saw fit The defendant 
Storer having raised the money, instead of 
paying It over to Mrs. Berdan, purchased 
forty shares of stock in the Fulton Bank, 
which qost ?1,359.39. On the 18th of Feb- 
ruary, 1835, the stock was sold for ?1,460.34, 
and the proceeds were paid to Chapman, her 
agent The stock was purchased in the 
name of Storer, in trust for Mrs. Berdan, 
and was charged in his books as paid to 
her; but there is no evidence that she was 
advised of the purchase, or that she ever as- 
sented to it The stock was sold with the 
knowledge and assent of the agent, and he 
received the proceeds as and for the legacy 
of the 51.000, 

The power of attorney to the agent au- 
thofized him to transact all business in re- 
lation to the estate of Mrs. Berdan, to set- 
tle her accounts with the executors, and to 
receive whatever sums of money might be 
due to her, or remained in the hands of the 
executors, or of any other person, &e. It 
is insisted that the stock belonged to Mrs. 
Berdan; that the power of attorney did not 
authorize the receipt of the avails of it; and 
that the sale and payment of the proceeds 
by the executor were in his own wrong, and 
the allowance by the master erroneous. 

It is clear that, until the investment of 
the legacy in the bank stock by Storer was 
sanctioned by Mrs. Berdan, she had a right 
to repudiate it, and claim the money. It is, 
also, equally clear, that until then the exec- 
utor had a right to recall the investment, or 
change It, or pay over the legacy or money 
to her. He held the money in trust, and it 



[18 Fed. Cas. pn^e 312] 

was in accordance with his general duty as 
trustee to place the fund in some safe in- 
vestment until it was paid over. But, this 
did not change the relation in which he 
stood to the fund, or to Mrs. Berdan, or al- 
ter the liability he was under in respect to 
it, as executor under the wUl. If any prof- 
Its were made by the investment, he was 
bound to account for them; as a trustee is 
not allowed to speculate with the trust 
funds for his own advantage. These are 
general principles, applicable to trustees, 
and to all persons standing in that relation; 
and are applied every day in courts of eq- 
uity in the settlement of their accounts. 
The investment is for the security of the 
fund; and that it may not lie idle until paid 
over to the cestui que trust 

Inasmuch as the legacy was due, there 
can be no doubt that it would at any time 
have been competent for Storer to have con- 
verted the stock into money, and paid It 
over to Mrs. Berdan In discharge of his 
trust, including the gains, if any, and mak- 
ing up the loss, if any; and that this right 
would have continued until, by an arrange- 
ment between them, she had agreed to ac- 
cept the stock in lieu of the legacy. 

The idea that a trustee who has invested 
the fund in his hands for safety or profit 
while the trust continues, and until the 
money is to be paid over to the cestui que 
trust, Is guilty of a conversion or wrong in 
recalling the investment, and putting him- 
self In a condition to discharge himself of 
the trust, is altogether unfounded. He is 
obliged to make the conversion, or pay the 
money out of his own pocket In this case, 
Storer was called on for the money, as the 
power of attorney was ample for this pur- 
pose; and a refusal to pay it over would 
have subjected him to an action. Mrs. 
Berdan had never assented to the invest- 
ment, and she or her authorized agent had 
a right to call for the advance at any time. 
For these reasons, I am satisfied that the 
exception taken to the master's report is 
not well founded, and that the Item was 
properly allowed. 

Subsequently questions arose In the case 
as to the allowance of interest on items in 
the account that had been adjusted with 
Chapman, but which it was held did not 
come within the power of attorney; and 
also as to costs. The master had left the 
question of interest open, and referred it to 
the court. The allowance of interest was 
resisted by the counsel for the executors. 

NELSON, Circuit Justice. I am of opin- 
ion that under the circumstances, interest 
should be allowed only from the date of the 
report on the sum reported by the master as 
due to the plaintiffs. My impression 
throughout the case was, that the defend- 
ants had acted in good faith in the execu- 
tion of their trust, but had misapprehended 
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their duties in the particulars in respect to 
which they were charged in the final decree 
of the court. I am also of opinion, that the 
defendants must be charged -with the costs 
of the litigation. It is true that the court 
■decided in their favor on the question as to 
the validity of the power of attorney, and 
thereby reduced greatly the amount claim- 
•ed by the plaintiffs. But still, a balance has 
been found against the defendants, which 
has been contested by them throughout the 
litigation; and the suit was necessary to 
-obtain its recovery. The question upon the 
power went only to an abatement of the 
amount claimed, not to the whole cause of 
action. All that can be said is, that the 
plaintiffs have recovered much less than 
they claimed and expected. But this af- 
fords no proper ground or any cause, of it- 
self, for denying costs to the prevailing par- 
ty. The suit was necessary In order to re- 
-cover the balance found, as it was not ad- 
mitted in the answer, but on the contrary 
was contested on various grounds which 
turn out to have been unfounded. 



NOE.MBNT, The (UNITED STATES v.). See 
Case No. 15,898. 
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In re NORRIS et aL 

[2 Hask. 19.] 1 

District Coart, D. Maine. Jan., 1876. 

Bankbuptot of Copartnership — ^Provable Debt 

— Individual Notes — Firm Indorsement — 

Use of Firm. 

1. The holder of a note, signed by a firm, pay- 
4ible to one of the partners and endorsed by 
him, given in renewal of the partner's note en- 
dorsed by the firm to raise the partner's share 
of the firm capital as authorized by the arti- 
■cles of copartnership, may prove the same in 
bankruptcy against the firm assets; but having 
knowledge of all the facts, hi may be required, 
before taking a dividend from the firm, to ap- 

■ply in payment of the note any security pledged 
by tiie partner whose surety the firm in fact was. 

2. The holder of a note, signed by a partner 
and endorsed by the firm, may prove the same 
in bankruptcy against the assets of the firm 
without first applying to its payment securities 
pledged by the partner to secure it. 

3. The endorsement of a firm, made by a 
partner to raise money for his benefit, binds the 
other partners when the firm books disclose the 
entire transaction and they make no objection to 
it. 

4. The holder of a note, signed by a firm and 
endorsed by a partner, the proceeds of which 
were credited upon the firm books and received 
by the firm, may prove the same in bankruptcy 
against the firm assets, even though the as- 
signees show that the partner, with the assent 
of his copartners and without fraud, drew for 
his own use firm assets so received. 

In bankruptcy. Proof of debt Appeal by 
the assignees from the allowance by Mr. Keg- 

1 [Reported by Thomas Hawes Haskell, Esq., 
und here reprinted by permission.] 



ister Fessenden of a proof of debt against 
firm assets. 

Charles P. Mattocks and Edward W. Fox, 
for appellants. 
William L. Putnam, for appellee. 

FOS, District Judge. The assignees In 
bankruptcy of this firm have appealed from 
the allowance by the register of the proof of 
debt by John E. Donnell for ?28,448.86 on 
sixteen notes, given by the firm to John T. 
Hull and endorsed by him and Robert I. 
Hull, the notes having been discounted on the 
endorsement of said Donnell and subsequent- 
ly taken up by him. In his proof he states 
that he has no security upon any property 
belonging to the copartnership, but holds as 
collateral security forty second mortgage 
bonds of the Portland Real Estate and Build- 
ing Co. for $1,000 each, and two bonds of the 
Portland Tenement House Co., belonging to 
John T. Hull individually, and that copies 
of the agreement under which he holds said 
bonds are annexed and made part of his 
proof. He also holds nine second mortgage 
bonds of said ReJal Estate and Building Co. 
for $1,000 each, as collateral security for the 
note of $5,000, one of the sixteen for which 
there is no written agreement. 

The copartnership of Norris, Hull & Co. 
was entered into on the firat of Sept, 1871, by 
W. G- Norris, John T. Hull and Robert I. 
Hull, for the manufacture of shoes in Port- 
land. Norris was to contribute his time and 
skUl, but no other capital. The Hulls were 
each to contribute to the capital, five thou- 
sand dollars in cash or by use of the firm 
name for their individual benefit, they pay- 
ing the discount upon such paper. The arti- 
cles of copartnership are of an uncertain and 
somewhat ambiguous nature; but it is con- 
ceded by both sides that each of the Hulls 
was to furnish capital to the extent of $5,000 
with the privilege of procuring this sum upon 
the paper of the firm which was to remain, 
as between the parties, the individual liabil- 
ity of the Hulls. Such notes were to be as- 
sumed and discharged by them, the firm to be 
exonerated from any liability, by such use 
of its name for the benefit and convenience of 
the Hulls. The firm continued in business 
until Feb. 6, 1874, when it suspended pay- 
ment, being deeply insolvent 

The principal objection made to the allow- 
ance of this claim is, that the notes in proof 
were renewals of prior notes which orig- 
inally were the individual liabilities of the 
Hulls and from which the firm of Norris, 
Hull & Co. derived no advantage; that Don- 
nell was weU aware of these facts, and in 
Aug. 1873, induced John T. Hull, without the 
knowledge of Norris, to change the form of 
the notes, substituting as promisors, the 
firm, instead of John T. and Robert I. Hull, 
in fraud of the creditors of the copartner- 
ship. 

It appears that John T. Hull was the finan- 



NORRIS (Case No. 10,302) 



[18 Fed. Gas. page 314} 



eier of this firm from tlie commencement, 
and was interested at the same time witli 
his brother Kohert in certain real estate 
transactions in this city, and was also erect- 
ing a bloelc of houses on Carrol street. He 
was in the habit of receiving large sums on 
account of these real estate transactions, all 
of which ai-e . credited o'n the books of the 
firm, and went into their cash, and he also 
made payment therefor as required. Much 
of the difficulty in this investigation has 
arisen from the various accounts kept by him 
in the company books with these concerns, 
and by his appropriation, of the amounts in 
his hands, from time to time to the one pur- 
pose or the other, according as the condition 
of the particular account might render neces- 
sary. 

In order to raise their proportion of the 
capital, the Hulls made two notes for §5,000 
each, payable to and endorsed by the firm, 
which were subsequently endorsed by Don- 
nell as security for which liability he re- 
ceived from John T. Hull, Dee. 6, 1871, 200 
shares of stock in the Portland Real Estate 
and Building Co. In August, 1873, a new 
arrangement was made by the Hulls and 
Donnell by which he agreed to endorse for 
them and the firm not exceeding $23,000, for 
which he held as collateral forty second mort- 
gage bonds of ?1,000 each of the Portland 
Real Estate and Building Co., and two first 
mortgage bonds of $500 each of the Portland 
Tenement House Co. The 200 shares of 
stock held by Donnell were, before that, ex- 
changed for twenty second mortgage bonds 
of the Portland Real Estate and Building Co. 
By the agreement executed August 5th, it 
was stipulated that "this collateral security 
should be held for all past, present and fu- 
ture endorsements, and other liabilities for 
said Hull, or Norris, Hull & Co., and for all 
past, present and future indebtedness of 
them or either of them to said DonneU." 

^he claims presented by Donnell may be 
divided into three classes: 

I. This class contains only one note of 
?5,000, dated Nov. 29, 1873, payable in four 
months, as has been already stated. The 
note now presented is the note of the firm, 
payable to John T. Hull, and endorsed by 
him and his brother, R. I. Hull. It is not 
denied that this note was a renewal, and it 
appears to have been originally one of the 
notes made by the Hulls to raise their share 
of the capital. As first drawn, it was the 
promise of the Hulls payable to Norris, Hull 
& Co., and endorsed by them and by Donnell, 
and the money was raised thereon. This 
note, as between the firm and the Hulls, was 
their individual debt, which they were, by 
the articles of co-partnership, bound to pay 
and discharge, and to save harmless the firm 
from all loss or liability on account thereof. 
It is shown that Donnell was Informed of the 
substance of the articles of copartnership, 
and of the purpose for which this note was 
issued, and of the various renewals and mod- 



ifications by which the firm eventually be- 
came promisors for this sum, instead of en- 
dorsers. 

The change of the relation of the parties- 
to this paper can not affect their rights in 
the present controversy, as Donnell, from the 
commencement, has been fully aware of the 
consideration and purpose for which this 
paper was made, and of the real relation of 
the parties thereto. From its veiy com- 
mencement, the firm was liable, but in real- 
ity, as between the firm and the Hulls, it has- 
always remained the individual liability of 
the Hulls, and nothing has been done which 
can affect or iii any way change this relation. 
The assignees claim that as against Don- 
neU, it is still to be deemed the individual 
liability of the Hulls, and that he can have- 
no redress whatever against the firm for its- 
payment. 

This question must depend entirely on the 
legal effect of the articles of copartnership, 
as Donnell admits he had cognizance of them. 
From them, it appears that while, as between 
the firm and the Hulls, they were to assume 
and discharge the notes on which the capital 
was procured, yet the articles provided that 
the firm was also to become responsible upon 
these notes to the holders, and, although in 
the position of accommodation endorsers, 
they .were at all times accountable as such 
endorsers to whoever might become the legal 
holders of such paper. 

If the present claim was founded on the 
original note of the Hulls as makers and the 
firm as its endorsers, the firm having by the 
original contract stipulated that such should 
be their liability, that the Hulls should have- 
the right to use the firm name upon which 
to procure their capital, Donnell would be- 
fully authorized, if he had subsequently tak- 
en up the notes, to enforce his claim against 
the firm as endorsers; and in my view, the 
facts here disclose no valid defence, which 
could be established by the firm against such 
liability. 

This note must be considered, for the pur- 
pose of, the present Investigation, as if It 
were the original note of the Hulls endorsed 
by Donnell, and for which Donnell held as 
collateral security, as he states in his proof 
of debt, "?9,000 of second mortgage bonds or 
the Portland Real Estate and Building Co." 
Hull is to be deemed the party primarily lia- 
ble to pay and discharge this note, and the 
firm are his sui-eties only; and It Is but 
equitable that the property of the principal 
should be applied to relieve the estate of thfr 
surety from Its liability as far as practi- 
cable. I am of opinion, therefore, that al- 
though Donnell has the right to prove the full 
amount of this note against the firm estate, 
yet the court may withhold the payment of 
any dividend therefrom until he has ex- 
hausted the security given to him therefor 
by the principals; that while he is entitled 
to receive the full amount of the note from 
the parties thereto, he should be ordered and 
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required to convert tlie security into money, 
and ascertain wliat may tie realized there- 
from, and apply the same to the payment of 
the note; and for any balance remaining un- 
paid, he may receive the dividends from the 
estate of the firm, until he shall have heen 
paid the full amount of his claim. 

II. This class contains three notes given by 
the firm to John T. Hull; one for §3,000 dated 
Oct 4, 1873, which was a renewal of the 
Hulls' promise on a like amount dated Au- 
gust 1, 1873. A second for a lilie sum and 
of like terms, dated Oct 10, 1873, given in 
renewal of Hull's note, dated July 7, 1873, 
and the last, for §2,800, dated Nov. 19th, and 
given in part renewal of Hull's note dated 
July 16, 1873. All of these notes, having in 
their inception been the promise of the Hulls, 
and the firm having appeared thereon merely 
as endorsers, it becomes necessary to ex- 
amine and determine what was the esact re- 
lation of the firm to these notes, and the pur- 
poses for which they were given. The cash 
book of the firm shows that the firm in fact 
received the full amount which was realized 
from these notes; it is all there credited by 
the firm; and it further appears that it was 
not uncommion for John T. Hull to raise 
money for the firm on paper of a similar 
kind, and that the books of the firm dis- 
closed the true state of these transactions. 
These notes were originally made for the sole 
use and benefit of the firm, and althougn the 
Hulls appeared as the parties primarily liable 
as the promisors, and the firm only second- 
arily accountable as endorsers, yet in truth, 
their relations inter sese were exactly the 
reverse, and the firm, having derived the ad- 
vantage from this paper, was bound to bear 
the burden of its payment and indemnify 
the Hulls therefrom. It is claimed by the 
assignees that although such was the appar- 
ent condition of things, yet in fact the money 
realized from these notes was in a short time 
withdrawn by John T. Hull from the firm, 
and applied to the pajonent of claims against 
him on account of real estate; but the books 
do not disclose that such was the state of ac- 
counts at that time. 

On the first day of August, which was the 
date of the last of the original notes, there 
stood on the firm books to the credit of the 
Hulls almost §10,000; and nearly the whole 
of this amount so continued until the first of 
September following; but soon after that, 
considerable drafts were made upon this cred- 
it, which were continued "until the whole was 
withdrawn and the Hulls became Indebted 
±0 the firm. The books from day to day dis- 
closed the conduct of John T. Hull. There 
were no false entries or concealments of any 
of his proceedings. That he was procuring 
money on the credit of the firm was quite 
. apparent, and it was equally apparent what 
disposition he made of it Norris, therefore, 
as one of the firm, was chargeable with no- 
tice of what the firm books disclosed, and 
he not having made objection thereto, must 



be deemed to have assented to the conduct 
of the business by his copartner. 

It is objected, that by the change of the 
relation of the parties to these notes after 
Aug. 3d, a fraud on the creditors of the firm 
was accomplished; that the object was to so 
arrange matters "that in case of the bank- 
ruptcy of the makers of these notes, divi- 
dends from the copartnership could bedi-awn 
for the full face of the notes, without being 
compelled to deduct the value of the securi- 
ties received from the Hulls; and that in 
fact it was an attempt on the part of the 
Hulls to pay their individual debts from 
the assets of the copartnership." The ground 
work of this objection fails, as the notes 
were originally for the firm's benefit, and 
the proceeds were used in their business; 
but if it were otherwise, the firm was In 
the beginning accountable as endorser, and 
the holders could have proved their whole 
debt against the firm estate, although the 
individual members had given security up- 
on their private estate to the holders of this 
paper. Emery v. Canal Nat. Bank [Case No. 
4,446]; In re Cram [Id. 3,343]. I am of opin- 
ion that these notes were justly and legally 
provable against the copartnership estate. 

III. This class is composed of twelve notes 
amounting to §14,700, all having their origin 
after Aug. 5, 1871, and all the promise of 
the firm indorsed by the Hulls individually, 
and subsequently by Donnell, the proceeds 
of all which were credited on the copartner- 
ship books. Upon this state of facts the 
burden is certainly upon the assignees to 
satisfy the court why these notes are not 
valid claims against the firm estate. It is 
admitted that prima facie the firm was ac- 
countable; but it is claimed, that although 
the proceeds of these notes at the moment 
went to the benefit of the firm, yet, that a 
large portion of the amount was subsequent- 
ly withdrawn by J. T. Hull to discharge 
claims against the Hulls, on account of their 
real estate, the balance due from the Hulls 
on this account at their failure, being about 
§4,000. 

It is quite apparent that the firm derived 
very great advantage in the outset from the 
course adopted by John T. Hull, in his man- 
agement of this business. From Oct. 11, 
1871, to Sept, 1873, thertf was generally on 
the books of the firm a credit to the Hulls 
of about §10,000, and sometimes largely in 
excess of that amount John T, Hull, "on 
account of the Carrol street houses," a 
block which he appears to have been con- 
structing on his individual account, stands 
on the books of the firm as its creditor dur- 
ing the first half of the year 1873, and as 
late as the 18th of August of that year, he 
was a. debtor to the extent of only §5,800 on 
this account; but this balance increased, un- 
til at the date of their failure, he owed t ^ 
firm, on account of Carrol street houses, 
§6,074.52, making in all about §10,000 drawn 
from the firm to pay debts contracted by the 
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Hulls in tlieir real estate transactions. Jolin 
T. Hull in these matters appears to have 
teen consistent, making the firm, in fact, the 
bankers of the Hulls in their business aris-. 
ing out of their real estate; "when in funds, 
the firm received the money on this account, 
and derived the benefit from it, and when 
debts accrued, he looked to the firm to meet 
them, and they were so paid. Although it 
may be argued that he should not have paid 
these debts from the funds of the copart- 
nership, yet there Is no evidence that it was 
done by him with any fraudulent purpose. 
I am satisfied both of his partners were 
aware of his so doing, and did not dissent 
thereto. He well knew that through his 
means the firm had received large sums by 
loans, for which the only security was the 
bonds secured upon this real estate, and in 
■which the copartnership had no interest 

Donnell was the nominal president of the 
real estate and building company; but no 
evidence is presented, which satisfies me 
that he was aware that John T. Hull was 
appropriating any of the firm assets to the 
payment of bills contracted by him in erect- 
Jug the Carrol street houses; and it was not 
<;laimed at the argument that the expense 
in the erection of this block appeared upon 
the books of the company of which Donnell 
was president Of the §4,000 due the firm 
from J, T. & R. I. Hull, probably some por- 
tion would appear on their books, as having 
been paid by the Hulls for the benefit of 
that corporation; but it is not shown to me 
that those books disclosed that they receiv- 
■ed it from Norris, Hull & Company; and it 
is proved that the Hulls obtained, from- oth- 
«r sources, funds which were applied by 
them to the use of the real estate and build- 
ing company. I can not, therefore, from 
any evidence before me, find that Donnell 
was aware that the Hulls were withdrawing 
these sums from the copartnership, to be 
applied in payment of bills contracted by 
them on account of their real estate; and if 
John T. Hull misappropriated the funds of 
the partnership, Donnell cannot be held ac- 
■countable therefor. It must be borne in 
mind that every dollar of these' notes was 
primarily for the copartnership benefit, and 
appears on their books; and even if it were 
established that 'Donnell was aware that 
Hull did apply to his private account some 
portion of the company funds, yet, I am 
satisfied that each of his copartners assent- 
-ed to his so doing; and under such circum- 
stances, the firm could not sustain a valid 
defence to a suit hj Donnell upon these 
notes, taken up by him as endorser, the 
whole amount of which had once gone to 
the firm's benefit, as their books disclosed. 
If the firm or the assignees can have any 
redress as against Donnell, it can not be 
presented in this manner as a defense to 
these notes. 

The result of the whole is, that Donnell 
now holds $28,000 of the notes of this firm. 



for $5,C00 of which sum the Hulls are ac- 
countable to the firm, and for the payment 
of which their individual estate is pledged as 
security, and the proceeds of which must 
first be applied to the payment of this sum 
before the firm estate can be called upon for 
contribution. There will still remain §23,000, 
which has gone to increase the copartner- 
ship assets, and for which the individual 
property of the Hulls is pledged to Don- 
nell; but the Hulls have withdrawn for 
their private benefit about $10,000, for which 
amount they are indebted to the partner- 
ship. In this sum is not included the sums 
taken by them from the firm for their sup- 
port, which appear to be less than was 
drawn out by Norris for the same purpose. 
Throughout the entire existence of this co- 
partnership, its credit has been almost whol- 
ly dependent on the endorsements of Its 
paper by Donnell, which have been obtained 
upon the security of the private property of 
the Hulls, all of which is lost to them, and 
the larger portion of which has gone to the 
firm credit Appeal dismissed. Proof allow- 
ed. 

[This case was again heard npon the proof of 
debt of the Portland Savings Bank. Case No. 
10,303.] 

Case IsTo. 10,303. 

In re NORRIS et aL 

[2 Hask. 74.] 1 

District Court, D. Maine. July, 1876. 

Negotiable Instruments — Bond Received as 
"Securitt Without Notice op Want of Title 
— ^Pboof of Debt in Bankbuptoy — Sukrendeb 
OF Securitz. 

1. A creditor, receiving a negotiable bond from 
his debtor as security for a loan, without notice 
of his want of title, acquires a valid title to 
the same as against the true owner. 

2. Such creditor cannot treat the bond as se- 
curity received from a third party and prove his 
whole debt in bankruptcy against the estate 
of his debtor. 

3. He must either surrender the security to the 
assignee or forego the proof of its debt against 
the bankrupt's estate. 

In bankruptcy. Proof of debt Question 
certified by Mr. Register Fessenden. Can 
the Portland Savings Bank prove its debt 
against the estate of Norris, Hull & Co., 
bankrupts, without surrendering a negotia- 
ble bond received from them as security for 
their debt, without notice of their want of 
title, and now claimed to belong to the Port- 
land Tenement House Company and to have 
been pledged by the bankrupts without au- 
thority so to do? [This case was previously 
before the court upon the matter of the proof 
of debt of John E. DonnelL Case No. 10,- 
302.] 

James T. McOobb, for creditor. 
Charles P. Mattocks and Edward W. Fox, 
for assignee. 

1 [Reported by Thomas Hawes Haskell, Esq,, 
and here reprinted by permission.] 
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FOX, District Judge. O^lie Portland Sav- I 
ings Bank oEEers proof of two claims against 
the firm estate for loans made the firm, 
secured by bonds of the Portland Tenement 
House Company. These bonds were negoti- 
able and pledged to the bank by John T. 
Hull, one of the firm, in the firm's behalf, 
and at the time of the loan without notice 
of any failure of title. It is now claimed 
that these bonds were the property of the 
Portland Tenement House Company, and 
that John T. Hull, who was its treasurer, 
had no right to pledge them for the debts 
of Norris, Hull & Co. The bank, therefore, 
prays for leave to prove its whole debt 
against the bankrupt estate without deduc- 
tion or surrender of its security; but this 
I am of opinion ought not to be allowed. 
The general principle undoubtedly is that 
a party, holding security other than the prop- 
erty of the bankrupt, may prove for his 
entire claim and retain his security. In re 
Cram [Case No. 3,343]; In re Norris [Id. 
10,302]. But it seems to me that the pres- 
ent case is withdrawn from this rule by the 
fact that the savings bank has, through the 
bankrupts, acquired a valid title to these 
securities. They were negotiated for value 
to the bank. The title of the bank became 
perfect; and however valid the title of the 
Tenement House Company might otherwise 
have been, it has, against the bank, lost its 
title which the bank has through the bank- 
rupts acquired; and as between these 
parties, the bank, if it relies on this security, 
should be estopped to deny the title to have 
once been in the bankrupts, under whom its 
titie has been acquired. Its whole dealings 
with these securities was with the bank- 
rupts, as being their property, and its rights 
thereto were acquired from them and from 
no other party. 

The bank, therefore, for this hearing, must 
either stand by and hold on to its security 
and apply it to the satisfaction of its de- 
mands, as it can do without being account- 
able to any other party, or if it prefer so to 
do, may surrender its security to the as- 
signee as the representative of the party 
from whom it was received, and may then 
prove for the full amount of its claim. 
"Whether the assignee can afterwaifds derive 
any benefit to the estate from this security 
must remain for future decision. 

Register to follow this opinion. 

Case K"o. 10,304. 

NORRIS' CASE. 

[1 Ahb. U. S. 514; 1 4 N. B. R. 35 (Quarto, 10); 

1 Am. Law T, Rep. Bankr. 22T; 

3 Am. Law T. 216.] 

District Court, E. D. Michigan. June Term, 1870. 
District Court — Jdrisdictiok in Ba^kroptot. 
1. Although, by the bankrupt law of 1867 [14 
Stat. 517]. jurisdiction in bankruptcy is con- 

1 [Reported bv Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 
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ferred oo the district court, instead of being 
vested in a new tribunal, yet the distnct court, 
when sitting as a court of bankruptcy, is Jo be 
regarded as a separate court, esercismg powers 
and a jurisdiction distinct from its powers as a 
district court as originally constituted. 

2. The district court, when sitting as a court 
of bankruptcy, should not decline jurisdiction 
of a daim presented by petition, which is with- 
in its jurisdiction as a court of bankruptcy, on 
tiie ground that the claim might be prosecuted 
by bill, in the district or circuit court, sitting in 
equity. 

[Cited in Re Krogman, Case No. 7,936; In re 
Marter, Id. 9,143.] 

Petition in bankruptcy. Philip H. Em- 
merson, the assignee of James W. Norris, 
bankrupt, filed his petition in this court, al- 
leging that said James W. Norris, within 
six months before the petition for adjudica- 
tion of bankruptcy was filed against him, 
and in the month of November, 1869, he be- 
ing then solvent, and in contemplation of 
bankruptcy, did sell and cause to be con- 
veyed and delivered to Charlotte M. Rogers, 
certain real estate in the city of Battie 
Greek, in this district, valued at about nine 
thousand dollars, and two certain promis- 
sory notes, with a view to prevent the same 
from coming to the assignee in bankruptcy 
of said Norris, and to evade the provisions 
of the bankrupt act, and to delay the opera- 
tion and effect thereof, the said Charlotte 
ai. Rogers having reasonable cause to be- 
lieve that the said Norris was insolvent, and 
that said sale and conveyance was made by 
said Norris in contemplation of bankruptcy, 
and with the view aforesaid, and praying 
for injunction, and for a decree setting aside 
the said conveyance, and that the said Char- 
lotte M. Rogers convey and release to the 
said assignee the real estate so conveyed, 
and deliver to him the said promissory notes. 
An injunction was allowed, and an order 
was made and served requiring the said 
Charlotte M. Rogers to show cause why the 
relief prayed should not be granted. The 
said Charlotte M. Rogers now appears by 
her counsel and objects to the proceedings 
on the ground that petition is not the proper 
remedy, and contends that the proper rem- 
edy is by bill in equity. 

Moore & Griffin, for petitioner. 

Mr. Hughes and Mr. RusseU, in opposition. 

LONGYEAR, District Judge. By section 
1 of the bankrupt act the district courts are 
constituted "courts of bankruptcy," with 
tertain general and specific powers and ju- 
risdiction. Courts of bankruptcy, as they 
existed in England at the time the act was 
passed, were and still are separate and dis- 
tinct organizations, with powers and juris- 
diction separate and distinct from all other 
courts, and it is undoubtedly in this sense 
that the words are used in the act; that is, 
courts possessing power and jurisdiction pe- 
culiar to themselves. The only difference 
is that here, instead of creating a new or* 
ganization, an organization already existing, 
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Imowa as the district court, is taken Tip and 
made use of in lieu of sucli new organiza- 
tion. But the district court, when acting as 
a court of bankruptcy, is none the less a 
separate and distinct court, and exercising 
powers and jurisdiction separate and dis- 
tinct from its powers and jurisdiction as 
district coiirt, than if it were such separate 
and distinct organization. 

The general jurisdiction conferred upon 
the court of bankruptcy is of "all matters 
and proceedings in bankruptcy;" and it is 
further specifically provided (section 1), that 
such jurisdiction shall extend, among other 
things, "to the collection of all the assets 
of the bankrupt," and "to the adjustment of 
the yarious priorities and conflicting inter- 
ests of all parties." 

It is clear from these provisions, and, in 
fact,- it was conceded by counsel upon the 
argument, that the court of bankruptcy has 
jurisdiction in the premises. By what right 
can this court, sitting as a court of bank- 
ruptcy, refuse to entertain and ^exercise that 
jurisdiction when it is invoked? It is said 
that by section 2 jurisdiction is conferred 
on the circuit and district courts of suits 
at law or in equity in such cases, and that 
it was evidently contemplated that such 
course should be pursued. No doubt a party 
may pursue either course he may choose; 
but again it is asked, by what power or au- 
thority can a party be reciuired to pursue the 
one course or the other? The jurisdiction 
and powers of each of these three courts, — 
the circuit, the district, and the bankioiptcy 
court,— are in this respect equal and co-ex- 
tensive, and the bankruptcy court has no 
more right to say to a party invoking the 
exercise of its jurisdiction, "You must re- 
form 3'our proceedings and seek your reme- 
dy in the district or circuit court," than the 
district court would have to say to a party 
commencing his suit there, "You must go 
into the bankruptcy or the circuit court," 
or the circuit court to say to him, "You 
must go into either of the other two." Much 
more might be said in this direction, which 
will be readily suggested to the mind of 
the thoughtful student, but I will not pur- 
sue the argument further. Neither will I 
presume to answer the objetions raised to 
this course of procedure, that it is summary 
in its character, and that it is novel and in- 
convenient in practice. These objections 
have been answered so completely in the 
full, able, and exhaustive opinion of Jud^e 
Swayne, of this circuit, in Bill v. Beckwith 
[Case No. 1,406], that it would be mere pre- 
sumption on my part to attempt to add any- 
thing thereto. 

The leading opinion in support of the op- 
posite doctrine » (that the remedy in a case 
like the present should be by a suit at law 
or in equity in the circuit or district court), 
is that of Judge Nelson, in Re Kerosene Oil 
Co. [Case No. 7,726]. With all deference to the 
acknowledged learning and ability of that | 



eminent jurist, that opinion bears evidence 
upon its face that it was not well considered. 
The argument and the conclusion are en- 
tirely unsatisfactory to my mind, particu- 
larly that portion of the argument in which 
he says: "It is by no means clear tha^ an 
appeal would lie from a decision of the dis- 
trict court to the circuit court under sec- 
tion 8 in the summary proceedings in the 
present case." It is conceded that an ap- 
peal would not lie in such a case under sec- 
tion 8. The learned judge, however, seems 
to have entirely overlooked section 2, in 
which full provision is made for a review 
In such cases by the circuit court, as is 
clearly shown in the opinion of Chief Jus- 
tice Chase in Re Alexander [Id. 160]. 

Aside, however, from the views entertain- 
ed by me individually, in favor of the right 
and propriety of proceeding in a case like 
the present by petition, summarily, in the 
court of bankruptcy as is here done, it is to 
be observed that it is important that there 
should be as great uniformity as practica- 
ble in the manner of proceeding in the sev- 
eral courts; and inasmuch as the question 
has already been adjudicated in favor of 
the right to proceed in this manner by one 
of the presiding judges of the court before 
which the question raised in this case may 
be reviewed, I should feel it my duty, from 
considerations of a practical nature, if no 
other, to decide the question in conformity 
to that ■■ adjudication, even if I entertained 
serious doubts (which I do not) of its cor- 
rectness. 

In this case, the petition is presented in the 
same court in which the bankruptcy proceed- 
ings are pending, and this opinion is, of 
course, limited to such a case. The objec- 
tion and motion are overruled, and the as- 
signee is allowed to proceed upon his pe- 
tition. 

Order accordingly. 



Case l^o. 10,305. 

NORRIS et al. v. COOK et al. 

[1 Curt 464.] 1 

Circuit Court, D. Rhode Island. Nov. Term, 
1853. 

Principal and Agent — Agent's Request tor 
Approval of His Acts— Silbsce op Frinoipai, 
— Jury — Request to Court for Ikstructioxs. 

1. If a consignee wiites a letter to his consign- 
or, and fully informs him what he has done, the 
silence of the consignee, after a reasonable time, 
is an approval of his conduct. 

[Cited in brief in Feild v. Farrington, 10 Wall. 
(77 U. S.) 148.] 

2. Though the consignee in such a case must 
have plainly disclosed a departure from instruc- 
tions, and the reasons which induced him to de- 
part from them, he is not bound to detail facts 
of a general nature, which he may reasonably 
presume the consignor has knowledge of. 

1 rBeported by Hon. B. R. Curtis, -Circuit Jus- 
tice.] 
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3. If the jury send a written request for in- 
structions to the court, when not in session, the 
court, after notice to the counsel, will reply in 
writing, if it deems it safe and proper to do so. 

[Cited in Read v. Cambridge, 124: Mass. 569.] 

This was an action, of assumpsit, to recover 
of the defendants [George L. Cook, and oth- 
ers] the proceeds of the sales of a vessel and 
part of a cargo of lumber, consigned by the 
plaintiffs, who were merchants at Bristol, 
Rhode Island, to the defendants who were 
merchants at San Francisco, California, and 
also to recover the amount which ought to 
have been received from the sale- of the resi- 
due of the cargo, which was consumed by 
fire, on shore, at the last mentioned place. 
The plaintiffs alleged that their orders to the 
defendants were to sell the vessel and cargo 
immediately, on theur arrival; and that though 
there was no breach of orders as to the ves- 
sel, the cargo was landed and stored contrary 
to orders, a part sold afterwards, for a less 
price than could have been obtained on ar- 
rival, and the residue burnt in one of the con- 
flagrations by which San Francisco had been 
visited. The defence was, that there was 
no breach of orders, or if there was any de- 
parture from instructions, it was known to 
the plaintiffs, and acquiesced in by them. 
After the jury had been fully instructed by 
the court, they retked to deliberate on their 
verdict, and the court adjourned till the next 
morning. In the course of the evening, the 
presiding judge received from the jury the fol- 
lowing communication in writing: "The jury 
are not able to agree; and wish you to giv6 
us information on the grounds named below, 
viz. is it the duty of the consignor to in- 
form the consignee that he approves or disap- 
proves of his doings, or is his silence evidence 
of his acquiescence, generally?" On the re- 
ceipt of this communication, the judge sent 
for the counsel on both sides, and made 
known to them, at his chambers, the above 
request of the jury, and read to them the fol- 
lowing answer, which, hq proposed to send to 
the jury: 'If the consignee writes a letter 
to the consignor, and fully informs him what 
he has done, and the consignor intends to 
disapprove of his conduct, he is bound to in- 
form +he consignee, within a reasonable time, 
that his conduct is not approved; and if he is 
silent, his silence is an approval of the con- 
duct of the consignee. This is a rule of law, 
and is applicable to all such cases." The 
jury afterwards returned a verdict for the 
defendants, and the plaintiffs moved for a 
new trial, assigning for cause that the above 
instruction was not correct. 

Greene & Blake, for plaintiffs. 
Carpenter & Bradley, for defendants. 

OtTRTIS, Circuit Judge. It is in accordance 
with the practice of this court, when a jury ad- 
dress a written inquiry to the court, while not 
in session, to stunmon the counsel, and make 
known to them the inquiry, and then proceed 
to answer it in writing, if the court thinks 
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it safe and proper to do so; and no exception 
is taken to this course now. The objection 
is, that the instruction was not correct, be- 
cause not sufficiently qualified. The argu- 
ment is, that ratification is not binding, un- 
less made with a full knowledge of all the 
material facts; and that the court ought to 
have required that the plaintiffs should be 
informed, not only of what the consignees 
had done, but of aU the circumstances neces- 
sary to enable the consignors to make up their 
mind, understandingly. And that in this case, 
the consfgnors ought to have been told, not 
only that the consignees were about to land 
the cargo, but that the expenses of landing 
and storing a cargo there were unusually 
great, when compared, with those charges at 
other ports; also, that timber was declining 
in price at the time it was landed, and how 
long the consignees intended to keep it on 
hand, and that the fire risks in that city were 
unusually great. The instruction given in 
'this as in all other cases, must be considered 
with reference to the facts of the case. The 
consignment was made- by letter, bearing date 
Feb. 11, 1850; whidi was received and re- 
plied to by the defendants, April 17, 1830. 
In this letter they say: "Lumber is, in some 
cases, selling at less than home prices, and 
vessds are extremely low. "We see no fair 
prospect of any essential change in either." 
On May 29, 1850, the defendants acknowl- 
edged a receipt of a duplicate of the letter of 
consignment, and further say: "There is no 
improvement to notice in the lumber market" 
On the 27th July, 1850, the vessel and cargo 
arrived, and on the 31st the defendants wrote 
a letter, detailing, with great minuteness, the 
difficulties they had encountered in obtaining 
possession under the plaintiffs' mortgage, 
which, was th^ title by virtue of which they 
made the consignment, and the litigation 
which had grown out of it, and referring 
the plaintiffs to their circular respecting the 
markets. On the 14th of August, they again 
wrote to the plaintiffs, informing them of their 
further difficulties about the title, and that 
they had sold the vessel well for §2,400. And 
they add: "The lumber is now being landed 
and stor-ed, as we cannot get an offer of more 
than §50 per M. for the lot. We have been, 
and shall continue to be, as economical as 
possible in regard to expenses, but we antici- 
pate we shall be able to remit you but a part 
of your claim." On the 31st August, 1850, 
the defendants again wrote to the plaintiffs, 
giving some further information about the 
litigation, and referring the plaintiffs to .theur 
circular for information of the state of the 
market On the 13th September, they again 
wrote, chiefly concerning another suit which 
had been brought against them on account 
of the cargo, and adding: "We have no im- 
provement to notice in the lumber market; 
on the contrary, prices generally are not so 
good as they were some weeks since." They 
also refer to their circular for further informa- 
tion concerning the market It was admit- 
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ted that all these letters were receiTed "by the 
plaintiffs, but they first -wrote in reply under 
date of October 25, 1850. In this letter they 
acknowledge the receipt of the defendants' 
letter of the 13th September, but make no 
reference to any other Jetter. They give some 
information concerning the title to the prop- 
erty, to enable the defendants to conduct the 
litigation, but they were entirely silent on 
every other topic. There was no evidence 
tending to show that any information concern- 
ing the markets, contained in the dgfendants' 
letters and circulars, was untrue. But It ap- 
peared that the charges of -unloading and 
storing cargoes of lumber and all other com- 
modities at San Francisco, were then, and, 
since the discovery of gold, and the conse- 
quent high prices, had been, very great com- 
pared with the charges at other ports, and 
that lumber was often, though not uniformly, 
sold before landing. Such were the facts, in 
reference to which this instruction was given. 
And I think there was no room to contend" 
that the plaintiffs did not have all the infor- 
mation, concerning the state of the market, 
which the defendants could give. But, in 
respect to this, and the other facts, concern- 
ing the rate of charges and expenses, and the 
fire risks, a more comprehensive answer may 
be given to the objection, which, in my opin- 
ion, is well founded in law, and that is, that 
it is not the duty of the consignee to com- 
municate anything which he has a right to 
presume the consignor knows. Now, when a 
merchant makes a consignment to a distant 
port, he is presumed to be acquainted with 
the nature of the business in which he en- 
gages,* and this includes not only the custom- 
ary modes of buying and selling, but the usual 
rates of charges, and the risks to which his 
property will be subjected at that port. And 
accordingly it will be found, by examining the 
decisions, that no one of them, so far as I 
know, has ever required information on these 
points to be given by the consignor. 

The rule, as laid down by Mr. Justice Story, 
in his Commentaries on Agency, (section 258,) 
is: "If the principal, having received infor- 
mation from his agent, of his acts, touching 
the business of his principal, does not, with- 
in a reasonable time, express his dissent 
to the agent, he is deemed to approve his 
acts, and his silence amounts to ratifica- 
tion." This requires information of the acts 
of the agent, but not of those surrounding 
circumstances of a general nature, which 
usually accompany all such transactions, and 
which the principal must be supposed to be 
cognizant of when he made the consignment, 
and to have kept himself informed of after- 
wards. Take the rule laid down in Eichmond 
Manufg Co. v. Starks [Case No. 11,802], 
which is supported by the authorities, that if 
a merchant neglects, after a reasonable time, 
to object to an account current, he is deemed 
to acquiesce in it, and it is treated as an ac- 
count statedj it is manifest an account cur- 
rent conveys no information concerning the 



previous or expected states of the market In 
Caurnes v. Bleecker, 12 Johns. 300-306, air. 
Justice Spencer says: "It is a salutary rule 
in relation to agencies, that when the princi- 
pal has been informed of what has been done, 
he must dissent, and give notice in a reason- 
able time, otherwise his assent to what has 
been done shall be presumed." And the same 
law may be found in Bredin v. Dubariy, 14 
Serg. & B. 30, and in other cases. 

Certainly the consignor must not be mis- 
led by the consignee, upon any point, gen- 
eral or particular; and he is entitled to such 
information concerning the acts of his agent 
as will put him upon a decision of the ques- 
tion whether he will ratify a departure from 
his orders. Thus, if the agent does not plain- 
ly disclose that he has departed from instruc- 
tions, as was the case of Courcier v. Hitter 
[Case No. 3,282], he is not bound to reply. 
So I think the principal is entitled to a fair 
statement of any special circumstances 
which have induced the agent to depart from 
his instructions. And in this case there was 
such a statement; for in letters previous to 
•that of the 13th of September, the defend- 
ants had informed the plaintiffs that lumber 
was very low, that there was no immediate 
prospect of its rise, and in the letter of the 
13th of September they say: "The lumber 
is now being landed and stored, as we can- 
not get an offer of more than ?50 per M. for 
the lot;" and there was no evidence in the 
case tending to show that this was not true, 
or that it was not the cause for their land- 
ing the cargo. Indeed, I do not undei-stand 
the plaintiffs' counsel to contend, that the in- 
struction given would not have been correct, 
if the consignment had been made to a port 
like Livei-pool, or New Orleans; but it was 
argued that San Francisco, being in 1850 
comparatively a new place of trade, the same 
presumption of knowledge, or the same duty, 
on the part of the consignor to inform him- 
self concerning these general facts, did not 
exist. But I do not think the rule of law 
varies with the age and amount of ti-ade of 
the port of destination. If it were to do so, 
I can conceive of no standard which could 
be applicable to any case. How old must a 
port be, and how much trade must it livfr 
had, and how long continued, to exempt the 
consignee from the duty of going into a mi- 
nute history of all the facts -which could have 
a bearing upon the interest of the consignor? 
If the trade is recent, if it is subject to great 
and sudden fluctuations, if the dangers from 
marine or fire perils at the port are unusual, 
the consignor may reasonably be supposed to 
have known these facts when he sent his 
property there; because, ordinarily, men do 
not embark in such enterprises without in- 
forming themselves on these points. And 
perhaps no case could be put which would 
afford a better illustration than this, of the 
impropriety of allowing the rule of law to be 
varied on account of any of these circum- 
stances. For, in the first place, though the 
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trade was recent, yet it is known to have at- 
tracted a most extraordinary degree of atten- 
tion from the commercial world, and its de- 
tails were, and have continued to he made 
puhlic, and watched with great interest, al- 
most from day to day. And if I were now 
to hold, that San Francisco was not, as a 
place of commerce, in 1850, within the settled 
rules of law concerning the relative rights 
and duties of consignors and consignees, I 
fear I should he doing great practical injus- 
tice, and certainly I should not he able to 
say, at what period in its commercial life, 
these rules first began to be applicable. This 
would introduce a degree of uncertainty into 
the vast commercial transactions of that 
place, which would be as little consistent 
with the just interests of those engaged in 
them, as with the law itself, as I understand 
It The motion for a new trial is overruled, 
and judgment is to be rendered on the ver- 
dict 
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Case No. 10,306. 

NORRIS et al. v. The ISLAND CITY. 

NEMON V. SAME. 

[1 Cliff. 219.] 1 

Circuit Court, D. Massachusetts. May Term, 
1859. 

• Salvage— Service— CoirPEUSATioN. 

1. A dismasted bark, without rudder, having 
no anchor attached to her chain, in a severe 
storm, was talien by a schooner to a safer po- 
sition and there left; and ai>on the arrival of the 
schooner in port intelligence of the condition of 
the bark was transmitted to the owners. The 
bark was saved by another vessel. Edd, that 
the services of the schooner entitled her to a lib- 
eral compensation. 

[Cited in The Blaekwell, 10 WaU. (77 U. S.) 
12: The Sabine. 101 U. S. 387.] 

2, The duration of the schooner's service was 
twenty-four hours; her value, with her cargo, 
$8,500; the vessel relieved by her was worth 
570.000. Salvage compensation decreed to libel- 
lants and petitioners in this ease, $3,300. 

[Cited in The Camanche, 8 Wall. (75 TT. S.) 
475.] 

This was a libel [by John Norris and oth- 
ers] claiming salvage compensation for serv- 
ices rendered by the schooner Kensington to 
the bark Island City, and was like Adams v. 
The Island City [Case No. 55], certified to 
this court. The nature of the service is suf- 
ficiently set forth in the report of that cause. 
A few days after the libel was filed, William 
C. Norton et al., as owners of the schooner, 
filed their petition to become parties to the 
libel. It appeared that the Kensington was 
■ worth about $8,500. 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted br permission.] 
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H. A. Scudder, for Norris et al., cited The 
Henry Ewbank [Case No. 6,376]; Tyson v. 
Prior [Id. 14,319]; Rowe v. The Brigg [Id. 
12,093]; The Aid, 1 Hagg. Adm. 84; The 
London Merchant 3 Hagg. Adm. 395; The 
Emblem [Id. 4,434]. , ,^ 

Hutchins & Wheeler, for Norton et al. 

The salvage service of the Kensington was 
efCectual and complete. The bark was taken 
from a position of the greatest danger to a 
place where she securely remained until 
taken in tow by the Forbes. But for the 
Kensington she would not have been saved. 
Sending the telegraphic despatch was a sal- 
vage service. The Ocean, 2 W. Rob. Adm. 
92. The Kensington and her crew were the 
principal original salvors, and their rights 
should not be impaired by the conduct of 
those on board the Forbes in placing the Is- 
land City a second time in a place of peril. 
Success is not absolutely necessary to entitle 
salvors to compensation; if they contribute 
to success, they are entitled to salvage. As 
to amount of salvage to be allowed in the 
case, 3 Kent Comm. (5th Ed.) pp. 245, 246, 
note b; Mason v. The Blaireau, 2 Cranch [6 
TJ. S.] 240; Tyson v. Prior, [supra]; Bond v. 
The Cora [Case No. 1,621].. 

B. R. Curtis and William Dehon, for claim- 
ants. 

CLIFFORD, Ch'cuit Justice. Salvage is 
the compensation allowed to persons by 
whose assistance a ship or its cargo has been 
saved, in whole or in part, from impending 
peril on the sea, or in recovering such proper- 
ly from actual loss, as in eases of shipwreck, 
derelict or recapture. When the property is 
not saved, or if it perish, or, in case of cap- 
ture, is not retaken, no such compensation 
can be allowed. A different principle, how- 
ever, applies when the property is actually 
saved, and more tlian one set of salvors have' 
contributed to the result In such cases, all 
who have engaged in the enterprise, and have 
materially contributed to the saving of the 
property, are entitied to share in the reward 
which the law allows for such meritorious 
seivice, and in proportion to the nature, du- 
ration, risk, and value of the service render- 
ed. Applying these principles to the case 
under consideration, it is impossible to say 
that the schooner did not materially contrib- 
ute to the saving of all the property which 
constitutes the subject of controversy at the 
present time. All the evidence shows that 
the bark, when she was relieved by the' 
schooner, was in great peril. She was dis- 
masted and without any rudder, and was in 
fact lying without any anchor attached to 
her chain. Lying in that condition in a 
severe storm, she was relieved by the volun- 
tary efforts of the oflacers and crew of the 
schooner, placed in a safer position, and in- 
telligence transmitted to her owners. These 
were valuable services, and fully entitied 
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■fihose "Who performed them to a liberal com- 
pensation. Considering that the duration of 
the service did not much exceed twenty-four 
hours, and that the value of the schooner and 
her cargo was much less than that of either of 
the steamers, her share of the amount allow- 
ed as salvage ought to be less. It has al- 
ready been determined that the property is 
liable to pay a salvage compensation to the 
amount of thirteen thousand dollars. Of that 
amount the libellants and petitioners in this 
case are entitled to the sum of three thou- 
sand three hundred dollars, to be apportion- 
ed one third to the owners of the vessel, 
and the remaining two thirds to the officers 
and crew. 

[For other libels for salvage services rendered . 
to the bark Island City, see Oases Nos. 55 and 
3.410.] 



Case No. 10,307. 

NORRIS V. NEWTON et al. 

[5 McLean, 92; i 7 West. Law J. 515.] 

Circuit Court, D, Indiana. May Term, 1850. 

Slavery — Damages fok Harbokins Pdgitives— 
Arrest of Fitgitivk— Habeas Corpus by State 
Court — Sufficiency of Affidavits — Helt> 
UNDER Authority of the United States. 

1. Under the constitution of the United States, 
the master of fugitives from labor may arrest 
them wheiever Uiey shall be found, if he can do 
so without a breach of the peace, and take them 
back to the state from whence they fled. 

2. A state judge, on proper affidavit being 
made, may issue a writ of habeas corpus, and 
inquire into tbe cause of detention. 

[Quoted in Es; parte Robinson, Case No. 11,- 
934; Ex parte Sifford. Id. 12,848. Cited in 
Re Reynolds, Id. 11,722; Robb v. Connolly, 
111 U. S. 624, 4 Sup. Ct. 546.] 

[Cited in Re Robb, 64 Cal. 433, 1 Pac. 883.] 

3. The affidavit of a colored person is suffi- 
cient for this purpose. 

4. Every person within the jurisdiction of a 
state owes to it an allegiance. He is amenable 
to the laws of the state, and the state is bound 
to protect him in the esercise of his legal rights. 

5. When it appears, by the return to the ha- 
beas corpus, that the fugitives are in the legal 
custody of the master, and the facts of the re- 
turn are not denied, there is an end to the ju- 
risdiction of the state judge. His jurisdiction is 
special and limited. 

[Quoted in Ex parte Robinson, Case No. 11,- 
934. Cited in Ex parte Sifford, Id. 12,848; 
Re Farrand, Id. 4,678; Re Reynolds, Id. 11,- 
722.] 

6. When it appears the fugitives are held un- 
der the authority of the Union, it is paramount 
to that of the state 

[Quoted in Ex parte Robinson, Case No. 11,- 

934. Cited in Case of Electoral College, Id. 

4,336.] 
[Cited in brief in Ex parte Holman, 28 Iowa, 

93. Cited in Kneedler v. Lane, 45 Pa. St. 

303; MeOonologue's Case, 107 Mass. 167; 

Ohio & M. R. Co. V. Fitch, 20 Ind. 506.] 

7. And so when an individual is held under the 
authority of a state, the federal judiciary have 
no power to release the person so held. 

[Cited in Re Reynolds, Case No. 11,722.] 

1 [Reported by Hon. John McLean, Circuit 
Justice.! 



8. If the return to the habeas corpus be de- 
nied, the master must prove that his custody of 
the slaves is legal. 

[Cited in Re Robb, 64 Cal. 433, 1 Pac. 883.] 

9. If he fail to do this, or make an insufficient 
return, the state rudge may release the fugitives. 

10. But the master may subsequently arrest 
them, and prove them to be his slaves. 

11. The master, though he may arrest without 
any exhibition of claim, or judicial sanction, 
when required, must show a right to the services 
of the fugitives. 

[This was an action by John Norris against 
Leander Newton and others to recover dam- 
ages for harboring fugitive slaves.] 

O. H, Smith and Mr. Listen, for plaintiff. 
Marshall & Jarnegin, for defendants. 



CHARGE OF THE COURT. Gentlemen 
of the Jury: The plaintiff has brought this 
action to recover damages for harboring and 
concealing four colored persons who were his 
slaves in Kentucky, by reason, of which they 
were enabled to escape, and he has lost their 
services. It is proved that the plaintiff is a 
citizen of Boone county, Kentucky, and that 
he held, as his property, the negroes— Lucy, 
Lewis, George, and James— named in the 
declaration. It is also proved by several 
witnesses, that these negroes absconded from 
the service of the plaintiff, on Sunday night, 
the day of October, 1847. Otho Dow- 
don was at the house of the defendant on 
that night, saw the negroes there, but, on 
his rising next morning, at about sunrise, he 
was informed that they had absconded, and 
that the plaintiff was in pursuit of them. 
The witness and several other persons aided 
the plaintiff in his pursuit of the fugitives for 
more than one month, but were unable to 
find them. Certain articles of property, 
which were known to belong to the negroes, 
were found near Clarksburg, Indiana; but, 
not being able to trace them farther, the pur- 
suit was relinquished. About two years 
after the slaves had absconded, the plaintiff 
was informed ^ that they resided in Cass 
county, state of Michigan. He immediately 
set out, in company with several persons, to 
recapture them. On the 27th of September 
last, the company arrived at Casopolis, a vil- 
lage in the above county, about ten or eleven 
o'clock at night. The house where the ne- 
groes were found was entered. A guard 
was placed at the door to prevent the escape 
of any one, and the inmates of the house 
were charged to make no outcry or alarm. 
The plaintiff, finding his negroes among oth- 
ers in the house, informed them that he had 
come to take them back to Kentucky. They 
recognized him, and the younger boys were 
willing to return. Lewis, the eldest boy, ob- 
jected, as he had recently been married. The 
plaintiff informed him that his wife might 
accompany them, paying that she should be 
well treated. She, however, declined going 
with her husband. Lucy, the mother of the 
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children, interposed no other objection than 
that her husband would be left behind. Da- 
vid, her husband, had absconded with the 
others, but was not found when they were 
recaptured. The four slaves were put into 
a wagon, Lewis having his arms tied to pre- 
vent his escape. The plaintiflE's party im- 
mediately set out on their return to Ken- 
tucky, travelling the remaining part of the 
night They took a somewhat circuitous 
route, passing through the village of South 
Bend early in the morning of the 28th of Sep- 
tember. Between* one and two miles south 
of that village, they stopped to take refresh- 
ments. While thus engaged, Crocker, the 
sheriff of the county, and others, rode up to 
them, and in a few minutes the company in- 
creased to one hundred and forty, or upward, 
some of them being armed, others had bricks, 
stones, or clubs. Some of the plaintiff's 
party observed that force was about to be 
used to take the negroes from them, and 
they must resist it. The slaves were direct- 
ed to get into a wagon, and weapons were 
drawn. Crocker, one of the defendants, in- 
formed the plaintiff that the sheriff had a 
writ of habeas corpus, and that they had no 
other object than to ascertain whether the 
negroes belonged to him. The plaintiff re- 
plied that they might ask the negroes wheth- 
er they were not his slaves. Crocker charged 
them to answer no questions, but said to. the 
plaintiff that resistance would be useless, as 
there was force enough to take the negroes 
back to the village; but, if the plaintiff 
would agree to return, he should have a fair 
trial, and it would not detain him more than 
an hour or two. The plaintiff consented, and 
returned with the negroes to South Bend. 
As they approached the court house, a great 
number of people, black and white, joined 
them. Time was given to the plaintiff to pro- 
cure counsel. It appears that the first writ 
of habeas corpus had been issued for Lucy 
and Richard, the names of the other two 
boys not being known. After the return to 
the village, the first habeas corpus was aban- 
doned, and a second writ, naming the four 
fugitives, was issued. This was on the fore- 
noon of Friday. To the second writ the 
plaintiff returned, that "the within named 
persons were held in his custody as his slaves 
—that he was a citizen of Boone county, 
where slavery was authorized by law, and 
that he had a just claim to the persons 
named, as his slaves, by the laws of that 
state— that sometime in the month of Octo- 
ber, 1847, the said slaves had absconded and 
fled from his service in said state, and took 
refuge in the state of Michigan, where he 
found them on the 27th instant, and then 
and there arrested them as fugitives from 
labor, and took them into his custody, and 
that he was then on his journey to Boone 
county, Kentucky, with tnem as his own 
slaves and property, they being fugitives 
from labor." 
The counsel who appeared for the negroes 



moved the judge, who allowed the writ, and 
before whom it was made returnable, to dis- 
charge the negroes, on the ground of the in- 
sufficiency of the return; and the case was 
argued by the counsel on both sides. The 
court-house was crowded with spectators, 
and great numbers remained outside of the 
house, there not being room for them within 
it Several of the peraons within the house 
were armed with clubs. The crowd became 
much excited as the argument was in prog- 
ress. Under the apprehension that the 
judge would discharge the fugitives, the 
plaintiff, by the advice of his counsel, ap- 
plied for, and obtained, a warrant to arrest 
the slaves as fugitives from labor, under a 
statute of Indiana. Hearing that such an 
application was about being made, Crocker, 
one of the defendants, who acted as counsel 
for the negroes, warned the state officer not 
to issue the warrant, as the supreme court of 
Indiana had declared the statute to be un- 
constitutional and voidj under the decision 
of the supreme court of the United States in 
the case of Prigg v. State of Pennsylvania 
[16 Pet (41 -U. S.) 539]. But the warrant 
was issued, and was held by the plaintiff to 
arrest the fugitives, should the judge dis- 
charge them. The judge supposed the pro- 
cedTire was under the act respecting fugi- 
tives from labor, of 1793 p. Stat 302]; and 
on the ground that the master had no right 
to arrest the fugitives to take them out of 
the state where the arrest was made, but for 
the purpose c*-ly of taking them before some 
judicial officer of the state, or of the United 
States, discharged the negroes from the cus- 
tody of the plaintiff. While the judge was 
pronouncing his opinion, the plaintiff, hold- 
ing the writ from the state officer in his 
hands, arrested the fugitives under it The 
opinion being pronounced, Crocker exclaimed 
in a loud voice, three times, the negroes were 
discharged— that they were free; and some 
one said it was the time "for action, and 
called upon those nearest the fugitives to 
hand them out 

At this time, the plaintiff, touching each 
of the fugitives, arrested them under the 
warrant he held, and his party drew their 
weapons — one or two revolvers and knives— 
and, standing near the fugitives, warned 
the crowd not to approach them. The ex- 
citement was intense. The plaintiff claimed 
the protection of the sheriff, and asked him 
if he would suffer the fugitives, who were 
his property, to be forcibly taken from him. 
The sheriff observed that he was doing all 
he could to pacify the crowd; and it was 
finally agreed that the negroes should be 
put into jail, for safe keeping. The plaintiff 
accompanied them to the jail door, declaring 
that he would trust no one with the posses- 
sion of them. Crocker entered the jail short- 
ly after it was entered by the plaintiff with 
the fugitives and the sheriff. On his com- 
ing out of the jail, Crocker pacified the crowd 
by informing them that the sheriff had as- 
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sured Mm the negroes should not be sur- 
rendered from his custody without a fan: 
trial. This was a short time after dark, on 
Friday. On the same evening and the next 
day, warrants were issued against certain 
persons of the plaintiff's party, charging 
them with a riot and other breaches of the 
peace. One of them was fined by the jus- 
tice. Civil process was issued against the 
plaintiff* claiming large damages, in the 
name of one or more of the negroes, on ac- 
count of their arrest and imprisonment. Bail 
was required in the civil and criminal pro- 
ceedings. On Saturday, the streets of the 
village of South Bend were crowded with 
people, the greater part of whom were color- 
ed. The latter entered the village in com- 
panies, some of them bearing firearms, and 
almgst all of them had clubs. Through the 
ensuing day the crowd increased. The num- 
ber of negroes was estimated, by different 
witnesses, from one hundred and fifty to 
four hundred. Many of them came from 
Cass county, in Michigan. The circuit court 
of the state met at South Bend on Monday, 
and the complaints for violations of the 
criminal laws of the state, against the plain- 
tiff and his party, were made before the 
grand jury. No bills were found, and the 
persons charged were discharged from their 
recognizances. On Monday, another writ of 
habeas corpus was allowed by the judge, 
directed to the sheriff, commanding him to 
bring forthwith the negroes in his custoay 
before him, etc. A notice was given to the 
plaintiff of the issuing of this writ, and of 
the place where the hearing would be had; 
but the plaintiff, under the circumstances, 
declined any further attempt to take the 
fugitives, and assigned as a reason that his 
rights had been violated, and that he should 
claim compensation from those who had in- 
jured him. The slaves were discharged by 
the judge, and, surrounded by a great num- 
ber of colored persons, they proceeded from 
the court-house to a wagon, in which they 
were conveyed off. 

Under the act of 1793, the master, or his 
agent, had a right to seize his absconding' 
slave wherever he might be found— not to 
take him out of the state, but to bring him 
before some judicial officer of the state, or 
of the United States, within the state, to 
make proof of his right to the services of 
the fugitive. But, by the decision in the 
ease of Prigg v. State of Pennsylvania, 16 
Pet. [41 U. S.] 539, the master has a right to 
seize his slave in any state where he may 
be found, if he can do so without a breach 
of the peace, and, without any exhibition of 
claim, or authority, take him back to the 
state from whence he absconded. Believmg 
that this remedy was not necessary to the 
rights of the master, and, if practically en- 
forced, would produce great excitement in 
the free states, I dissented from the opinion 
of the court, and stated my objections with 
whatever force I was able. But I am as 



fully bound by that decision as if I had 
assented to it. Had the state judge power 
to issue a writ of habeas corpus in this 
case? This writ is favored by our laws. 
It is secured to any person in the fundamen- 
tal-laws of the states and of the Union, as 
necessary to protect him against acts of 
oppression. To the people of England it is 
equally endeared. The people of Indiana, 
and the people of the other states, have de- 
clared that this writ shall not be suspended, 
except in time of war, or rebellion, and under 
the greatest emergencies. Every person 
within the sovereignty of Indiana, without 
regard to color or condition in life, is bound 
by its laws and subject to its jurisdiction; 
and it is immaterial whether his residence 
be temporary or permanent; he owes for the 
time being an allegiance to the state. And 
the principle applies to a mere traveller 
through the state. He is amenable to the 
civil and criminal laws of the state; and the 
state, so long as he shall remain within it, 
is bound to protect him in his liberty and 
in the exercise of his legal rights. In a prop- 
er case made, the judicial officers of the 
state cannot withhold from him the benefit 
of the writ of habeas corpus. 

In the present ease, affidavits were made 
that the fugitives in question were free, and 
that they had been kidnapped by the plain- 
tiff in the state of Michigan, with the view 
of making them slaves. An affidavit was 
made to this effect by a white person, a 
citizen of JMichigan, and by one of the color- 
ed persons in the custody of the plaintiff. It 
is objected that a colored person, not being 
a competent witness in Indiana, could not 
make such an affidavit. I think differently. 
For this purpose, at least, he may be sworn. 
It has been so held in Virginia, and in some 
of the other slave states. The affidavits be- 
ing presented to the state judge, which show 
an unlawful detention and imprisonment, 
he is bound under the law of the state to 
issue the writ, if demanded. He knows 
nothing of the case, and can be presumed 
to know nothing of it, except what appears 
updn the face of the affidavits. There can 
be no higher offense against the Jaws of hu- 
manity and justice, or against the dignity 
of a state and its laws, than to arrest a free 
man within its protection, with the view of 
making him a slave. And this may often 
be done with impunity, if the remedy by 
the writ of habeas corpus may not be re- 
sorted to. There is no other remedy known 
to the law, which is so speedy and effectual. 

I have no hesitancy in saying that the 
judicial officers of a state, under its own 
laws, in a case whei'e an unlawful imprison- 
ment or detention is shown by one or more 
affidavits, may issue a writ of habeas cor- 
pus, and inqxiire into the cause of detention 
But this is a special and limited jurisdiction. 
If the plaintiff, in the recaption of his fugi- 
tive slaves, had proceeded under the act of 
congress, and made proof of his claim before 
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some judicial officer in Michigan, and pro- 
cured the certificate which authorized him 
to take the fugitives to Kentucky, these facts 
being stated, as the cause of detention, 
would have terminated this jurisdiction of 
the judge under the writ. Thus it would 
appear that the negroes were held under 
the federal authority, which, in this respect, 
Is paramount to that of the state.- The cause 
of detention heing legal, and admitted or 
proved, no judge could arrest and reverse 
the remedial proceedings of the master. And 
the return made by the plaintiff, being clear- 
ly within the provisions of the constitution, 
as decided In the case of Prigg v. State of 
Pennsylvania [supra], and the facts of that 
return being admitted by the counsel for the 
negroes, the judge could exercise no further 
jurisdiction In the case. His power was at 
an end. The fugitives were in the legal cus- 
tody of their master— a custody authorized by 
the constitution and sanctioned by the su- 
preme court of the Union. If the facts, on 
the return of the habeas corpus, had been 
denied, it would have been incumbent on the 
master to prove them, and that would have, 
terminated the power of the judge. Had the 
legislature of Indiana provided, by express 
enactment, that In such a case the judge 
should discharge the fugitives, the act would 
have been void. No procedure under it could 
have been justified or excused. And In the 
case under consideration, the custody of the 
master being admitted to be under an au- 
thority paramount to that of the state, the 
discharge of the fugitives by the judge was 
void, and, consequently, can give no protec- 
tion to those who acted under It. 

No judge of the United States can release 
any one from a custody under the authority 
of the state. Some years since, an individ- 
ual was Indicted In the circuit court of the 
United States for the First circuit, if I mis- 
take not, for a capital oQfense. The defend- 
ant was ascertained to be Imprisoned for 
debt under state process; and the lam^jnted 
Mr. Justice Story very properly held that he 
had no power to release him from that cus- 
tody by a habeas corpus. The authority of 
the plaiutifE to arrest and hold In custody 
his slaves, under the decision in the Case of 
PrIgg, was as unquestionable as could be 
that of an officer acting under judicial pro- 
cess. If the master, in his return to the 
habeas corpus, or In his proof, the return 
being denied, should fail to show his right 
to the services of the fugitives, the state 
Judge would have the power to discharge 
them from his custody. Such a discharge 
would not be conclusive on the rights of the 
master. He might again arrest the fugi- 
tives, and by additional evidence -establish 
his right to their services. This would.be 
consistent with the dignity of a state, and 
enable it to give protection to all who are 
within its jurisdiction, and are entitled to* 
Its protection, while, at the same time, it 
could not Impair the rights of the master. 



It imposes on him no hardship. When he 
undertakes to recapture his slaves, under 
the highest authority known to the country, 
he must be prepared to show. If legally re- 
quired to do so, that he is exercising a 
rightful remedy. This remedy being by the 
mere act of the party, and without any ex- 
hibition of claim or judicial sanction, must 
be subject to the police power of the state, 
at least so far as to protect the innocent 
from outrage. The legal custody of the fu- 
gitives by the master being admitted, as 
stated in the return on the habeas corpus, 
every step taken subsequently was against 
law and in violation of his rights. I deem 
it unnecessary to inquire into the procedure 
subsequently. It was wholly without au- 
thority. The forms of law assumed afford 
no protection to any one. The slaves were 
taken from the legal custody of their mas- 
ter, and he thereby lost their services. 

It is argued, that the t)laintiflf abandoned 
his right to the fugitives by falling to ap- 
pear to the writ on Monday. Of what val- 
ue could such an appearance have been to 
him? Has right was admitted In the fullest 
and broadest terms, as set forth in the .re- 
turn to the second writ. And this being 
held insufficient by the judge, of what avail 
could his proof have been? A mistake of 
the law cannot, in such a case, prejudice 
the rights of the plaintiff. Crocker acted as 
counsel. So far as his acts were limited to 
the duties of counsel, he Is not responsible. 
But, if he exceeded the proper limits of a 
counsellor at law, he is responsible for his 
acts the same as any other individual. Ev- 
ery person of the large crowd in the court 
house, or out of it, who aided, by words or 
actions, the movement which resulted In 
the escape of the fugitives, is responsible. 
On such an occasion, liability Is not incurred 
where no other solicitude is shown by 
words or actions, than to obtain an impar- 
tial trial for the fugitives. But it Is ear- 
nestly contended that the slaves were enti- 
tled to their freedom, from the privilege 
given to them by the plaintiff to visit Law- 
renceburg. In Indiana, on their own busi- 
ness, to sell articles of produce, and at other 
times were sent there on the business of the 
plaintiff. It appears that the plaintiff was 
an Indulgent master— that he gave to David, 
the husband of Lucy, and father of the 
boys, a piece of ground to cultivate in vege- 
tables for their own use and profit David 
was seen by several witnesses at Lawrence- 
burg at different times, selling vegetables; 
but there Is no express evidence that the 
plaintiff sent him, or consented that he 
should cross the river. At one time he was 
seen at Lawrenceburg, and the plaintiff was 
also seen In the village at the same time, so 
that an inference may be drawn that David 
was there with the consent of his master. At 
another time David was seen at Lawrence- 
burg, and the oldest boy, Lewis. A yellow 
woman was also seen with them, who, the 
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witness supposes, thougli he is not certain, 
may have been Luey, the wife of David. 

Several witnesses state the confessions of 
the plaintiff, at South Bend, that he had been 
very indulgent to the fugitives, in permit- 
ting them to sell their vegetables on the 
Indiana side of the river. Some of these 
confessions are disproved by persons who 
were present, and who give an entirely difEer- 
ent construction to the words of the plaintiff. 
Instead of saying that he had permitted them 
to attend the market at Lawrenceburg, he 
said he had permitted them to attend the 
market at a village on the Kentucky side, and 
that he did not know that David might not 
have crossed the river to find a better mar- 
ket. The conflicting statements of witnesses 
will be examined and weighed carefully by 
the jury. Before the intei-ests of the master 
can be affected by the slave being seen in 
a free state, it must be clearly shown that he 
was in such state with the consent of his 
master. But neither the acts nor the value 
of the services of David are involved in this 
case. He has not been arrested by the plain- 
tiff. It is insisted that, if the slaves had 
been permitted to go to the state of Indiana 
by the plaintiff, and afterward returned 
voluntarily to their master, they could not set 
up the fact as a ground of their release. 
The courts of the slave states axe divided on 
this question. It is now pending in a case 
before the supreme court, brought from Ken- 
tucky. Under such eircurdstanees, if the ju- 
ry shall find from the evidence that the 
fugitives named in the declaration, or any 
part of them, had, with the consent of the 
plaintiff, been in Indiana, and had returned 
to the services of their master, they will so 
find the fact, and the question will be duly 
considered on a motion after verdict There 
is no pretence to say, when the slaves left 
the service of the plaintiff', they left with his 
consent. The facts show clearly that they 
absconded. The court are asked to instruct 
you that as the fugitives are still liable to oe 
recaptured by the plaintiff, he cannot recov- 
er their value in damages. Whether the 
plaintiff shall be able to recapture the slaves, 
if his right to do so be admitted, is subject to 
many contingencies which cannot well be es- 
timated by a jury. There is certainly no ob- 
ligation on the plaintiff to use future exer- 
tions to reclaim the fugitives; and it would 
seem to be unjust that those, through whose 
instrumentality their services have become 
lost to the plaintiff, if the jury shall so find, 
should avail themselves of such a defense. 
In such a case, the act of congress of 1793 
gives an action to the plaintiff for the dam- 
ages received. The damages, in the present 
case, are estimated by two witnesses, one of 
whom states them at $2,450, and the other at 
$2,700, making a difference between the two 
estimate of $250. The plaintifiTs counsel 
claim interest on the damages estimated from 
the time the negroes absconded. The court 
Tvill give no insti'uctions on the guestioii of 



Interest, but will say to the jury, if they shall 
find for the plaintiff, they will assess such 
damages as, on a full consideration of the 
evidence, they shall believe he has sustained. 

I was gratified at the avowal of one of the 
counsel in the defense, that he disclaimed all 
influence with the jury, except that which 
arose from the facts and law of the case. 
And he particularly repudiated that argu- 
ment which invoked the conscience of the ju- 
ry against the established law. This was a 
manly avowal, and fit to be made in this 
place and on this occasion. No earthly power 
has a right to interpose between a man's 
conscience and his Maker. He has a right 
an inalienable and absolute right, to worship 
God according to the dictates of his own con- 
science. For this he alone must answer, and 
he is entirely free from all human restraint to 
think and act for himself. But this is not the 
case when his acts affect the rights of others. 
Society has a claim upon all its citizens. 
General rules have been adopted, in the 
form of laws, for the protection of the rights 
of persons aud things. These laws lie at 
the foundation of the social compact, and 
their observance is essential to the mainte- 
nance of civilization. In these matters, the 
law, and not conscience, constitutes the rule 
of action. You are sworn to decide this case 
according to the law and testimony. And 
you become unfaithful to the solemn injunc- 
tions you have taken upon yourselves, when 
you yield to an influence which you call con- 
science, that places you above the law and 
the testimony. Such a rule can apply only to 
individuals; and, when assumed as a basis 
of action on the rights of others, it is utterly 
destructive of all law. What may be deemed 
a conscientious act by one individual, may be 
held criminal by another. In the view of 
one. the act is meritorious; in the view of 
the other, it should be punished as a crime. 
And each has the same right, acting under 
the dictates of his conscience, to carry out his 
own view. This would overturn the basis 
of society. We must stand by the law. We 
have sworn to maintain it. It is expected 
that the citizens of the free states should 
be opposed to slavery. But with the abstract 
principles of slavery we have nothing to do. 
As a political question there could be no dif- 
ference of opinion among us on the subject. 
But our duty is found in the constitution of 
the Union, as construed by the supreme 
court. The fugitives from labor we are 
bound, by the highest obligations, to deliver 
up on claim of the master being made; and 
there is no state power which can release the 
slave from the legal custody of his master. 

The chief glory and excellence of our insti- 
tutions consist in the supremacy of the laws. 
We are instructed to reverence and obey 
them from our earliest years. And it is this, 
connected with a faithful administration of 
the laws, which has given security to per- 
sons and property, throughout the wide ex- 
tent of our country. In this consists, in a 
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great degree, the strengtli of onr govenunent 
And we should he careful not to weaken its 
power. There is enough in the general aspect 
of our affairs, if not to alarm, at least to ad- 
monish us that every cord which hinds us to- 
gether should be strengthened. In regard 
to the arrest of fugitives from lahor, the law 
does not impose active duties on our citizens 
generally. They are not prohibited from ex- 
ercising the ordinary charities of life toward 
the fugitive. To secrete him, or to convey him 
from the reach of his master, or to rescue him 
when in legal custody, is forbidden; and for 
doing this a liability is incurred. This gives 
to no one a 3ust ground of complaint. He 
has only to refrain from an express viola- 
tion of the law, which operates to the injury 
of his neighbor. Is this a hardship? No law- 
abiding man can so consider it. He cannot 
claim a right to do that which the law for- 
bids, without striking at the basis of society. 
If the law be unwise or impolitic, let it be 
changed in the mode prescribed; but, so long 
as it remains the law, every good citizen will 
conform to it. And every one who arrays 
himself against it and endeavors by open 
or secret means to bring it into contempt, 
so that it may be violated with impunity, is 
an enemy to the interests of his country. 

Gentlemen, the case is with you. In your 
deliberations you will carefully weigh the 
evidence, and, in coming to a determination, 
you will be guided only by the evidence and 
the law. 

The jury returned a verdict for the plaintiff, 
for $2,850 in damages. 
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NORTH V. CLARK. 

[3 Cranch, C. 0. 93.] i 

Circuit Court District of Columbia. May, 
1827. 

Oyer of Letters of Adshnistbation, 

The plaintiff is bound to give oyer of his letters 
of administration whenever demanded before the 
expiration of the rule to plead. 

At the last term, air. Wallach, for plaintiffs, 
suggested the death of North, and, in open 
court directed the appearance of the admin- 
istrators to be entered, which was done. Aft- 
erwards, at the same term, Mr. Morflt, for 
defendant prayed oyer of the letters of ad- 
ministration, and pleaded that the plaintiffs 
never were administrators. At this term, 
Mr. Wallach objected to the plea, saying that 
it was too late, after the plaintiffs had been 
permitted to appear, and relied on the case 
of Wilson V. Codman, 3 Oranch [7 U. S.] 193. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



ORANCH, Chief Judge. In the case of 
Wilson V. Codman [supra], Marshall, C. J., in 
delivering the opinion of the court says: 
"They (the words of the judiciary act of 
1789; 1 Stat 73) contemplate the coming in 
of the executor as a volmitary act From 
the language of the act, this may be done 
instanter. Unquestionably he must show 
himself to be executor, unless the fact be ad- 
mitted by the parties; and the defendant 
may insist on the production of his letters 
testamentary, before he shaU be permitted to 
prosecute. But if the order for his admission, 
as a party, be made, it is too late to contest 
the fact of his being an executor. If the 
cornrt has unguardedly permitted a person 
to prosecute, who has not given satisfactory 
evidence of his right to do so, it possesses 
the means of preventing any mischief from 
the inadvertence, and will imdoubtedly em- 
ploy those means." Those means, we sup- 
pose, are to strike out the appearance of the 
plaintiff, upon motion made during the same 
term, and to permit the defendant to pray 
oyer of the letters of administration, and 
plead that the plaintiff is not administrator. 
This plea he has a right to plead, and it is a 
good plea in bar, and not in abatement 1 
Saund. 274, note 3; 1 Chit PL 484. We think 
the plaintiff is bound to give oyer of his let- 
ters of administration, whenever demanded, 
before the expiration of the rule to plead, not- 
withstanding the dictum in Roberts v. Ar- 
thur, 2 Salk. 497, where it is said that, 
"upon the profert of a deed, it remains in 
court all that term, but no longer, imless it 
be controverted; but letters testamentary, or 
of administi-ation, do not remain in court; for 
the party may have occasion to produce them 
elsewhere." We know of no rule which re- 
quires oyer to be prayed for before the de- 
fendant is bound to plead. The rule day is 
substituted for a day in the term, and, we 
think, is to be considered as a day in the 
term. In the present case, however, the de- 
fendant did not wait for the rule to plead, but 
prayed oyer almost instanter. We think his 
plea is in due time, and ought to be received. 
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NORTH et al. v. The EAG-LB et aL 

[Bee, 78.] i 

District Court, D. South Carolina. Jan. 9, 
1796. 

Mabitisie Liens —Supplies to Foreign Vessel- 
Service Performed o:r Laxd— Effect of 
Note or Bill on Lies. 

1. Supplies to a foreign vessel in a neutral 

port will constitute a lien on the vessel, and are 

recoverable in a court of admiralty. 

[Cited in Zane v. The President, Case No. 18,- 

201; Phillips v. The Thomas Scattergood, 

Id. 11,106; Packard v. The Louisa, Id. 10,- 

652; Leland v. The Medora, Id. 8,237; The 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 



NORTH (Case No, 10,310) 



[18 Fed. Gas. page 328] 



Calisto, Id. 2,316; The Stephen Allen. Id. 

13,361; The Jerusalem, Id. 7,294; Steele v. 

Thacher, Id. 13.348; New Jerse.v Steam 

Nav. Co. V. Merchants' Bank, 6 How. (47 

U. S.) 391.] 
[2. Cited in Phillips v. The Thomas Scatter- 
good, Case No. 11,106, to the point that where 
contracts are made between owners of a vessel 
and carpenters and others to perform service on 
land or within the body of a county the admiral- 
ty has no jurisdiction.] 

[3. Cited in Leland v. The Medora, Case No. 
8,237, to the point that a note or bill of exchange 
taken of an owner or master will not be a dis- 
charge of a lien.] 

This is a suit instituted against both ves- 
sel and captain to recover the amount of 
sundry necessary articles of sbipehandlery, 
supplied by the actors for the use of this 
brig, at the request of the captain. It is 
contended, on the part of the majority of 
the owners, that the vessel should not be 
liable, because, at the time they purchased 
their shares, the captain [Caesar Peronne] 
engaged to pay all outfits and expenses. 
They allege also that the captain drew an 
order on Lefevre, one -of the owners, for the 
amount of North and Vesey's account, who, 
thereupon, gave a receipt for the same, and 
so efEectually released the vessel from any 
lien they might otherwise have had. It ap- 
pears, however, that the receipt given by the 
actors was conditional, viz. that when the 
order should be paid, this receipt should be 
in full. 

This is a very clear case. The law, as 
laid down In Cowper, 639, is indisputable: 
that whoever supplies a vessel with neces- 
saries has a treble security, the person of 
the master, the vessel itself, and the owners 
thereof, whether the supplies be furnished 
with their knowledge, or not Although all 
the owners in this instance are h&re, yet 
this is the case of a foreign vessel in a 
neutral port, and the law applies according- 
ly. The captain might have hypothecated 
the vessel by deed, for payment of this de- 
mand; and the ownei-s would have been 
without remedy. The actors and the captain 
agree that the supplies were furnished on 
the credit of the vessel. The lien had at- 
tached, and the conditional receipt did not 
at all impair it. 

This case differs materially from those 
where contracts are made between owners 
of a vessel with carpenters and others to 
perform a sei*vice on land, or- within the 
body of a county; in these instances, the 
admiralty has no jurisdiction. Here Pe- 
ronne, the captain, was a stranger, and none 
of the other owners appeared, till the sup- 
plies were furnished. Indeed, by their ac- 
count the captain had engaged to furnish 
them. The actors would not have furnished 
these articles upon any other than the se- 
curity of the vessel. It is true that they 
might have proceeded against the owners 
or captain at common law; but they have 
chosen rather to impound the vessel, in this 
court; and I am clearly of opinion that their 



libel must be sustained, and their demand 
be paid out of the proceeds of the brig, 
which has been sold, pendente lite, by con- 
sent. They must also have their costs of 
suit 
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NORTH V. HOUSE et al. 

[6 N. B. R. (1872) 365.] i 

District Court, W. D. Tesas. 

Bankruptcy — AssiGNMEST to Creditor withik 
Sis Weeks op Filisg of Petition. 

A debtor made an assignment of his stock in 
trade and notes of hand to one of his creditors 
within six weeks of the filing of a petition in 
bankruptcy against the debtor. Assignment 
held void under section thirty-five of the bank- 
rupt act [of 1867 (14 Stat 517)]; and assignee 
in bankruptcy entitled to recover from the pre- 
ferred creditor the value of the goods and notes 
thus transferred to him. 

[Cited in Mathews v. Riggs, 80 Me. 110, 13 
Atl. 49.] 

At law. 

DUVAL, District Judge. This was a suit 
brought on the law side of the United States 
circuit court for the Western district of Tes- 
as, by W. F. North, assignee of the involun- 
tary bankrupt, W. A. Rawlings, for the re- 
covery of eighty thousand dollars, the alleged 
value of certain goods, wares, etc., and cer- 
tain notes, accounts, etc., which the plain- 
tiff charged the defendant with having con- 
verted to his own use. The plaintiff claimed 
to recover their value as part of the assets 
of the bankrupt's estate. The defendant an- 
swered, denying the allegations in the peti- 
tion and joining issue. 

The facts were, that the bankrupt, W. A. 
Rawlings, was a merchant in Huntsville, 
Tesas, and has been for three or four years 
prior to this suit That the defendant Thom- 
as W. House, did a forwarding and commis- 
sion and wholesale business in Houston, Tex- 
as, where, in connection with his mercantile 
and commission business, he also conducted 
a banking, exchange and collecting business; 
that the defendant. House, had been for sev- 
eral years prior to this action the correspond- 
ent of the bankrupt at Houston; that he had 
sold him large bills of goods and that the 
bankrupt had shipped him a large amount of 
cotton; that the bankrupt's commercial paper 
was (or at least the greater part of it) pay- 
able at the counting rooms of Thomas W. 
House; that in September, eighteen himdred 
and seventy, when the bankrupt was north, 
purchasing goods, that the defendant. House, 
was with him; that at that time a portion of 
the bankrupt's paper, being a note to Shel- 
don & Company for about twenty-five hun- 
dred dollars, was past due, and Buckley, a 
member of that firm, tried to induce the 
defendant, House, in whose hands the paper 

1 [Reprinted by permission.] 
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Tvas, to pay it He declined to do so, tiut 
promised to see it paid out of the first sliip- 
ments of cotton which would come to his 
hands from the bankrupt. He never paid it 
and it is stiU unpaid. The defendant, House, 
also informed Messrs. Evans, . Gardner &. 
Company, that he considered the bankrupt 
solvent, (the bankrupt had referred them to 
House,) and on this assurance, they, in Sep- 
tember, eighteen hxmdred and seventy, sold 
him goods. That the bankrupt's paper, to 
the amount of thirteen thousand dollars, ma- 
tured in January, February, and early in 
March, eighteen hundred and seventy-one, 
and was presented at the counting house of 
the defendant for payment. None of it was 
paid, and a considerable amount of it was 
protested and remained unsettled in the 
hands of House. That while this state of af- 
fairs existed, on the twenty-eighth of March, 
eighteen hundred and seventy-one (liawlings, 
the bankrupt, having made on the last of 
February an ineffectual effort to borrow 
about three hundred dollars of House, and 
having then past due and in House's hands 
over fifteen thousand dollars of paper, and 
being then, besides, indebted to House him- 
self in the sum of forty thousand or fifty 
thousand dollars,) came to Houston and at- 
tempted to induce the defendant or his agents 
to make him a further moneyed advance, 
(House was then temporarily absent from 
Houston,) but his agents refused. The bank- 
rupt then proposed to sell them his store- 
house, his stock of goods, valued at about 
twenly-five thousand dollars, and his notes 
and accounts, valued at about fifteen thou- 
sand doUai-s. This offer was accepted, and a 
deed was made to House on March twenty- 
eighth, eighteen hundred and seventy-one, ex- 
pressing a consideration of about forty-three 
thousand dollars. That the payment was 
made by House assuming and paying certain 
debts and obligations of the bankrupt That 
not a dollar was paid to the New York cred- 
itoi-s, whose paper was endorsed to House 
for collection, and a large part of which was 
at that f^ery time in his hands. That on re- 
ceiving intelligence of the execution of this 
deed House made no objection to it, but took 
possession of the bankrupt's store, retained 
his clerks and placed one of his own in 
charge, and sold the goods in his own name. 
That four days after the transfer he paid, for 
the bankrupt, six thousand dollars to one 
Thomason, a creditor, and to Gibbs & Co., 
also creditors, about thirteen hundred dollars. 
That on May ninth, eighteen hundred and 
seventy-one, and within six weeks of the 
above transfer, Jehial Read & Co., for them- 
selves and other New York creditors, filed a 
petition in bankruptcy against Rawlings, al- 
leging said transfer to be an act of bank- 
ruptcy, charged it to be fraudulent made 
House a party, and sued out an injunction. 
Rawlings was adjudged a bankrupt on June 
twenty-eighth, eighteen hundred and seven- 
ty-one; the injunction dissolved as to House, 
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it being admitted that he was solvent and 
able to respond in damages; the plaintiff 
elected assignee September fourteenth, eight- 
een hundred and seventy-one; and this suit 
instituted by him on December fourtb, 
eighteen hundred and seventy-one- 

The cause was tried before DUVAL, Dis- 
trict Judge, at the January term, eighteen 
hundred and seventy-two, when he charged 
the jury as follows: 

"Gentlemen of the Jury: This suit is 
brought by W. F. North, as the assignee of 
W. A. Rawlings, who, on the petition of cer- 
tain of his creditors, was adjudged a bank- 
rupt on the twenty-eighth day of June, eight- 
een hundred and seventy-one. This adjudi- 
cation, however, related back and took effect 
on the ninth of May, eighteen hundred and 
seventy-one, when the creditors' petition was 
filed. After such adjudication, to wit: on 
the fourteenth day of September, eighteen 
hundred and seventy-one, a deed of assign- 
ment was made to said North by the register 
in bankruptcy, whereby all the estate, real 
and personal, of the bankrupt, including all 
the property conveyed by him in fraud of his 
creditors, vested in his assignee, and gave 
to the latter the right to bring and maintain 
suits for the recovery thereof. The petition 
in this case avers that on the twenty-eighth 
day of March, eighteen hundred and seventy- 
one, (though it seems from the evidence to 
have been a few days earlier,) the bankrupt 
being then insolvent and being also in con- 
templation of insolvency, and well knowing 
that such was his condition, fraudulently 
assigned and made over to T. W. House, one 
of his creditors, a stock of goods, wares and 
merchandise of the value of about fifty thou- 
sand dollars; and also notes, accounts, book 
accounts and debts, due said bankrupt to the 
amount of about thirty thousand dollars. 
The petition further alleges, that at the time 
of such assignment the said House well knew 
that Rawlings was insolvent and in failing 
eircumstajiees, and that he was in contem- 
plation of insolvency and of bankruptcy, and 
that all of the property thus assigned to 
House was so done with a view to give him 
a fraudulent preference over his other cred- 
itors, and to hinder, delay and defraud them 
in the collection of their just debts. So 
much of the bankrupt law as applies to this 
case provides as follows: "That if any per- 
son, being insolvent, or in contemplation of 
insolvency, within four months before the fil- 
ing of* the petition by or against him, with 
a view to give a preference to any creditor 
or person having a claim against him, or 
who is under any liability for him, makes 
any pledge, payment, assignment, transfer 
or conveyance of any part of his property, 

either directly or indirectly, absolutely or 
conditionally, the person receiving such pay- 
ment, pledge, assignment transfer or con- 
veyance, or to- be benefitted thereby, having 

reasonable cause to believe such pei-son is in- 
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solvent, and that the saine is made in fraud 
of the provisions of said act, the same shall 
be void, and the assignee may recover the 
property, or the value of it, from the person 
so receiving it, or so to be benefitted.' The 
act further provides: 'That if such sale, 
transfer, assignment or conveyance is not 
made in the usual and ordinary course of 
business of the debtor, the fact shall be pri- 
ma facie evidence of fraud.' 

"In this case the questions for the jury to 
determine are; First, was Kawlings insol- 
vent or in contemplation of insolvency at the 
time of his assignment to House, and did he 
mate said assignment with a view to give 
a preference to him over other creditors? 
Second, did House have reasonable cause to 
believe that Eawlings was then insolvent, 
and that said assignment was made in fraud 
of the provisions of the banlmipt act? If the 
jury believe, from all the evidence in the 
case, that they should give an affirmative re- 
sponse to both these questions, then they 
must find a verdict for the plaintiff. And, to 
satisfy themselves on these points, the jury 
can look to all the facts and circumstances 
disclosed by the evidence, and draw such rea- 
sonable conclusions therefrom as they deem 
just and proper. The great object of the bank- 
rupt act is to do away with all fraudulent 
preferences, by which one creditor in the col- 
lection of his debt obtains an unconscientious 
advantage over another, and to provide for 
a just and equal distribution of the bank- 
rupt's assets among all his creditors. In or- 
der to render a transfer or conveyance fraud- 
ulent and void under the thirty-fifth section 
of the act, it is not necessary to bring home 
to the person receiving such transfer or con- 
veyance actual knowledge that the party 
making the transfer was insolvent or intend- 
ed a fraud upon the banlsrupt act; it is suffi- 
cient to render the deed fraudulent and void 
as to such person, if he had sufficient knowl- 
edge of the financial condition of such party 
to put a man of ordinary business capacity 
on enquiry as to the condition of title debtor; 
and if, in this ease, you believe that the 
evidence shows the bankrupt, Rawlings, to 
have been insolvent on the twenty-eighth of 
March, eighteen hundred and seventy-one, 
(the date of the transfer,) and that the de- 
fendant. House, either knew, or had from his 
knowledge of the bankrupt's business, rea- 
sonable cause to believe him insolvent, and 
unable to pay his commercial paper and his 
debts ajs they fell due, then the deed of 
assignment is fraudulent and void, ahd con- 
veys no right to the party in whose favor 
it was made. And if the jury believe that 
the transfer under consideration was not 
made in the usual and ordinary course of 
business of the debtor, then that fact is pri- 
ma facie evidence that it is fraudulent, and 
unless rebutted or controlled by other evi- 
dence in the case, is sufficient to establish 
knowledge, on the part of those dealing with 
him, of the banki-upt's insolvency. 
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"If the jury believe, from the evidence and 
under the instructions given them, that the 
transfer in question is fraudulent and void, 
they will return a verdict for the plaintiff, 
and allow him such amount as you believe 
from the testimony was the value of the 
goods and notes on the twenty-eighth of 
March, eighteen hundred and seventy-one, 
with interest thereon, at eight per cent, per 
annum, down to the time of this trial. Nor, 
if the deed is fraudulent, is the defendant, 
House, entitled to credit for the amount he 
may have paid to certain creditors of Eaw- 
lings, for the payments themselves would be 
in fraud of the banlirupt act, and give an im- 
due preference to those paid over the other 
creditors, if the bankrupt was then insolvent 
and the defendant had reasonable cause so to 
believe. 

"If the jury find for the defendant they will 
so say by their^ verdict. 

"(Signed) T. H. Duval, U. S. Judge. 
"The jury, if they find for the plaintiff, will 
state in their verdict against which of the 
defendants the same is rendered." 

And, at the instance of the plaintiff, he 
gave the following additional instructions: 

"In determinmg the question as to whether 
or not the defendant. House, had reasonable 
cause to believe that the bankrupt, Eawlings, 
was insolvent at the date of the transfer, you 
have a right to look at all the facts in evi- 
dence bearing on this point; the business and 
personal relations of the parties; the connec- 
tion, if any, the defendant had with the com- 
mercial paper of the bankrupt, and his op- 
portunities and means of knowing his finan- 
cial condition, and if from these and other 
facts in evidence you believe that the defend- 
ant had reasonable cause to believe the bank- 
nipt insolvent, then the deed is void and you 
will find for the plaintiff, 

"Hancock & "West. Plff's Att'ys. 
"Given. (Signed) T. H. Duval. 

"The mere fact that the defendant was not 
present when the deed was made, and knew 
nothing of the transaction, does npt affect 
its character. If, when informed of it, he 
did not repudiate it, but accepted benefits 
under it, then he is as much bound by the 
acts of his agents in accepting the deed as 
if he had accepted it himself. It was, imder 
the law, the privilege of the defendant to 
have surrendered the property and repudiat- 
ed the deed, had he desired to do so. 

"Hancock & "West, Plff's Att'ys. 
"Given. (Signed) T. H. Duval. 

"The mere fact that the defendant may 
have paid a valuable consideration or ad- 
vanced money on the deed in question will 
not validate it, if he had reasonable cause to 
believe the party insolvent at the time of 
its execution, and he was so insolvent. 

"Hancock & "West, Plff's Att'ys. 
"Given. (Signed) T. H. Duval." 

The defendant asked no instructions. 
The jury returned a verdict for the ^lain- 
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tiff for the sum of thirty-nine thousand one 
hundred and sixty-five dollars and sixty-five 
cents. ' 



Case No. 10,311. 

NORTH et al. v. KERSHAW et aL 

[4 Blatehf. 70.] ^ 

Circuit Court, S. D. New York. July 1, 1S5T. 

Patents— Preliminary Ikjdnctios — License — 

Legal Owner a Party to Infringement 

Suit— Laches— Acquiescence. 

1. Where a patent has not been judicially es- 
tablished, or acquiesced in by the public, a pre- 
liminary injunction will not be issued on it, 
unless the plaintifiPs right is free from doubt, 
and the violation of right by the defendant is 
equally dear. 

[Cited in New York Grape-Sugar Co. v. Ameri- 
con Grape-Sugar Co., 10 Fed. 837; Diek- 
erson v. De La Vergne Refrigerating Maeh. 
Co., 35 Fed. 144.] 

2. Where the legal owner of a patent grant- 
ed a license to use it, and covenanted not to li- 
cense any one el&o, and not to use the patent 
himself, and tiie license provided that such own- 
er should have one-half of the damages to be re- 
covered for the violation of the patent: Seld, 
that tile legal owner was a necessary party to a 
suit for an infringement of the patent. 

[Cited in Huber v. Myers Sanitary Depot; 34 
Fed. 753.] 

3. Where, on a motion for a preliminary in- 
junction on a patent, the evidence as to the origi- 
nality of the invention is such as to show that 
there would be, at least, as much probability of 
doing irreparable mischief as of preventing it, 
by granting the injunction, the motion will be 
denied. 

[Cited in Southwestern Brush Electric Light 
& Power Co. v. Louisiana Electric Light 
Co., 45 Fed. 896.] 

4. Where the defendant claims to have done 
the acts complained of under the authority of a 
patent, and with the knowledge of the plaintiff, 
and unmolested for a length of time, and to 
have, in consequence, invested money in the busi- 
ness sought to be stopped, a preliminary injunc- 
tion will not be granted except in a case free 
from all reasonable doubt. 

In equity. This was an application for a 
provisional injunction. The bill claimed that 
the defendants [James Kershaw and others] 
Tveie violating two letters patent belonging 
io the plaintiffs [O. B. North & Co.], for im- 
provements in the manufacture of harness- 
saddles. One of the patents was OTiginally 
issued to John T. Denniston, on the 20th of 
November, 1846. [No. 4,860.] Denniston, on 
the 22d of January, 1847, sold one-third of 
that patent to Aaron Remsen, and one-third 
of it to Aaron D. Polhamus. Denniston, 
Remsen and Polhamus, on the 14th of June, 
1856, granted a license under it to the plain- 
tiffs and covenanted that they would not 
license any one else. On the 9th of Septem- 
ber, 1856, the patent was reissued. The other 
patent was originally granted to A. H. Gaz- 
ley, March 14th, 1848- [No. 5,476.] Gazley 
died before September, 1850, and Charlotte 
Gazley was appointed Ms administratrix. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



She, in September, 1850; assigned the titie to 
the patent to Nathaniel Wright; and he, in 
June, 1855, sold it to the plaintiffs. In Oc- 
tober, 1856, the plaintiffs took out a reissued 
patent in their own names. 

Edwin W. Stoughton and Samuel Blatdi- 
ford, for plaintiffs. 
George Gifford, for defendants. 

INGERSOLL, District Judge, Neither of 
the patents sued on in this case has been es- 
tablished on a trial, either at law or in equity. 
Nor have the exclusive rights which they 
purport to grant been acquiesced in by the 
public. Under these circumstances, to au- 
thorize the issuing of a preliminary injunc- 
tion, the right of the plaintiffs must be dear 
and free from doubt, and the violation of 
right on the part of the defendants must be 
equally dear. 

As it respects the Gazley patent, it is dear 
that, whatever rights were granted by the 
reissued one, are exclusively in the plaintiffs; 
that no one but the plaintiffs has any por- 
tion of either the legal or the equitable rights 
so granted; and that, to maintain the rights 
so granted, it is not necessary that there 
should be any other plaintiffs. With respect 
to the Denniston patent, it is not dear that 
the proper parties plaintiffs are before the 
court, to maintain a suit on that. The legal 
titie to the Denniston patent is in Denniston, 
Remsen and Polhamus. The plaintiffs have 
no legal right to that patent. They have 
only a license to use it, and a° covenant on 
the part of Denniston, Remsen and Pol- 
hamus, not to license any one else, and not 
to use the patent themselves. By the terms 
of the license, one-half of the damages to be 
recovered for the violation of the Denniston 
patent, is to belong to Denniston, Remsen 
and Polhamus. They, therefore, have an im- 
mediate and direct interest in any suit 
brought on the Denniston patent, and are not 
only proper parties but necessary parties, in 
any suit brought for an infringement of the 
Denniston patent. 

The originality of the improvements which 
these two patents purport to secure to the 
patentees, is not so clearly established as to 
authorize the injunction prayed for. After 
examining the proofs exhibited on the mo- 
tion, it appears that there would be, at least, 
as -much probability of doing irreparable mis- 
chief as of preventing it, by granting the in- 
junction. To succeed, on a motion of this 
kind, the plaintiffs should make a stronger 
case. 

There is one- view of the case, as presented 
on the part of the defendant?, which should 
incline a court to refuse a prdiminary in- 
junction, unless the right on the part of the 
plaintiffs, and the violation of right on the 
part of the defendants, are made dear and 
manifest. The defendants claim that they 
have a right to make the harness-saddles 
which they are manufacturing, under and 
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by virtue of a patent issued to Robert Spen- 
cer, In August, 1850. As soon as the Spencer 
patent was obtained, Spencer and the de- 
fendant McMonnies commenced the maiiu- 
facture of harness-saddles in the way they 
are now maJiing them. McMonnies was in- 
terested, at first, to the extent of one-fourth, 
in the Spencer patent. Subsequently, he pur- 
chased another fourth; and, about four years 
ago, finding that the improvement was use- 
, ful, and that no one had molested them in 
the manufacture, he bought out Spencer's en- 
tire interest Since the purchase of the entire 
interest, he has continued to manufacture 
saddles in the mode fn which he now manu- 
factures them, with the knowledge of the 
proprietors of the Denniston and Gazley pat- 
ents, and without any suit or molestation by 
them. McMonnies advanced his money to 
majiufacture saddles in the way in which he 
is now manufacturing them, in the confidence 
that the proprietors of the Denniston and 
Gazley patents would have no right to molest 
him in such manufacture. They, by their 
non-interference, signified, either Intentional- 
ly or unintentionally, that he had at least 
some reason to indulge in such confidence. 
Under these circumstances, no preluninary 
injunction should be granted, except in a case 
free, from all reasonable doubt Such a case 
has not been made out by the plaintiffs. 
The motion, must, therefore, be denied. 
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NORTH v. McDonald. 

[1 Biss. 57.] 1 

Circuit Court, N. D. Illinois. April Term, 
1854. 

Attachment — Jobisdictiox — What Coxstitdtes 

CONCEALMEST — No ISSUING OP PBOCESS 

Necessary. 

1. Where the defendant is a citizen of Illinois, 
and the plaintiff a citizen of another state, and 
an attachment writ is served upon property, and 
defendant personally served with process, this 
court can take cognizance of the case. 

2. A man who leaves a place to avoid service 
of process, requesting false information to be 
given of his movements "conceals himself so 
that process cannot be served upon him" within 
the meaning of the attachment law of Illinois. 

3. Circumstances authorizing the issuing of an 
attachment stated. 

4. It is not necessary that process should be 
first issued, or thrt an attempt should be made 
by an officer to find him. It is sufficient if he so 
conceal himself that an attempt to serve process 
would be useless. 

5. The concealment may be at a distance as 
truly as where he resides, and if it turn out that 
he was in another county, it is no objection that 
process was not issued to that county. 

Attachment, with personal service, tried by 
the coiu-t. Upon an affidavit alleging that 
the defendant concealed himself so that ordi- 
nary process could not be served upon him, 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



a writ of attachment was issued on the 11th 
of March, 1853, and on the luth served on 
property of the defendant in DeWitt county, 
and on the 11th of April personally served 
on defendant The defendant was a citizen 
of this state, a resident of Chicago, and had 
kept a store here, until immediately prior 
to the issuing of the writ. He had then 
ti'ansferred his stock to a brother who went 
into possession. The evidence showed that 
defendant was largely indebted and embar- 
rassed. The plaintiff was a resident of an- 
other state, and his agent came to Chicago 
about the 5th of March, made inquiry at the 
store for defendant, and was told by his 
brother and the clerks that he had gone to 
Joliet, but would return. He called every 
day for eight days, and was always told that 
he would probably be back the next day. 
On inquiry of other persons "he learned that 
defendant had goods at Bloomington, but on 
going there he found that defendant had been 
there and. had moved some goods further 
south. On Ms return he sued out this writ. 
Another witness , testified that he had, at 
that time, claims in his hands against defend- 
ant to the amount of four or five thousand 
dollars; was on the lookout for him, and 
passed his store almost every day; found 
him in once between February 22d and 
March 8th, thinks it was about the 7th of 
March, and requested him to pay one of the 
claims. Defendant refused, and said that he 
had disposed of his goods, and declined to 
state to whom, but said that his brother was 
the agent of that person, and that inquiry 
might be made of Mm. "Witness, in the pres- 
ence of defendant, asked the brother to whom 
the goods had been transferred, and he de- 
clined to state, but said that he might ascer- 
tain by going to the records. On examina- 
tion of the records, witness could find noth- 
ing; called again the next day and was told 
that he would be in soon. On inquiry at the 
hotel where he boarded, was told that he had 
gone east Mr. Maher, to whom, as it after- 
wards appeared, the goods had been trans- 
ferred, told witness that defendant had gone 
to the junction on the Galena road. Witness 
called at the store every day until March 
20th; and sometimes one account and some- 
times another was given as to defendant's 
absence. Another witness who also had 
claims against defendant, called at the store 
on the 7th of March, and was told by defend- 
ant's brother that he had gone to Rockford 
and was expected back that night; called re- 
peatedly for several days, and was at one 
time told by defendant's brother that he had 
received a letter from him at Sycamore; 
would not allow witness to see the letter or 
examine the books; on inquu:ing of persons 
living near was told that defendant had gone 
to Australia. Defendant was an unmarried 
man, and had no dwelling house. He return- 
ed to Chicago on the 21st of March. Defend- 
ant's brother called as a witness, admitted 
the various falsehoods told to different cred- 
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iters, and stated that in fact his hrother had 
gone to Bloomington to bring to Chicago the 
goods which they had at that place. He 
further declared that his brother left public- 
ly and mentioned the circumstances. 

H. G. & E. S. Shumway, for plaiatiff. 
N. B. Judd, for defendant. 

DBUilMOND, District Judge. The defend- 
ant being a citizen of this state and the plain- 
tifC a citizen of another state, and as the at- 
tachment was not only served on property, 
but the defendant was also personally served 
with process, in accordance with the rule laid 
down in Toland v. Sprague, 12 Pet. [37 U. S.} 
300, and the act of congress of March 14, 
1S48 (9 Stat. 213) this court can take cog- 
nizance of the case. There is no doubt there 
must be an intentional concealment to avoid 
the service of process, and the question is did 
the intention exist in this case coupled with 
the actual concealment or avoidance. 

The evidence might undoubtedly be more 
conclusive, but, after a careful examination, 
I have become convinced that the attachment 
properly issued. It is to be remarked that 
in the great majority of these cases, the evi- 
dence will consist of various circumstances 
and incidents, none of which in themselves 
may be sufficient, but which, when taken al- 
together, produce the conviction as to the in- 
tention, ilen, when they seek to avoid the 
service of process do not publicly announce 
their purpose, on the contrary, they would 
be more likely to declare the reverse. We 
must judge from their acts, and it seems to 
me clear that these repeated falsehoods were 
not told by the clerks without the defendant's 
knowledge and instructions. The defendant 
was deeply embarrassed; creditors were call- 
ing on him daily and pressing their claims. 
He had transfen-ed his goods. He left town 
suddenly without informing them where he 
was gone. His clerks, and particularly his 
brother, who had charge of his business, mis- 
led and attempted to deceivo his creditors as 
to where he was. It appears to me that the 
facts warrant the belief that he left to avoid 
the service of process, and that he returned 
because of the service of attachments upon 
his property. If he left for that purpose, 
requesting false information to be given of 
his movements, he concealed himself, in my 
opinion, just as truly as though he had hid 
himself in a cave. Of course I do not refer 
to cases where a person leaves his home or 
place of business with the intent to depart 
from the state, or to remove his property out 
of the state, but to the case of a person con- 
cealing himself within the state which can be 
done as effectually at a distance as near at 
home. 

It has been objected that a process should 
in point of fact have been first issued and an 
attempt made to serve it byfore the attach- 
ment would lie. That part of the statute we 
are now considering authorizes an attachment 
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to issue in case "such debtor conceals him- 
self, or stands in* defiance of an oificer so that 
process cannot be served upon him." It com- 
prehends two classes of debtors and in i;«m- 
tradistinclion— the debtor who conceals him- 
self so that process cannot be served upon 
him, and the debtor who stands in defiance 
of an officer so that process cannot be served. 
The objection goes the extent of maintauiing 
that there can be no other evidence of con- 
cealment except what follows or .is attended 
with attempted service of process. If this 
were the meaning it may well be asked why 
the statute has a double aspect. Oniere may 
be some reason for saying that the last clause 
implies that the debtor must defy the officer 
that has the process, but however that may 
be, I think in the other case he is not re- 
quired to conceal himself from an officer who 
has a writ, but to conceal himself so that the 
attempt to serve a process would be useless. 
If the rule were otherwise, a creditor would 
be obliged to follow a debtor into any county 
in the state where the latter concealed him- 
self,— that is, he would *be required to per- 
form an impossibility— because the conceal- 
ment implies the creditor does not know 
where to follow him,— and if it turned out 
afterwards that the debtor was concealed in 
a county different from his residence, or. that 
where process was issued, it would always- 
be a fatal objection to an attachment in 
this class of cases, that process was not is- 
sued against the defendant in the county 
where he was. Because the same argument 
would ever hold good, viz.,— non constat, but 
if process had been issued in the county 
where the debtor was, it might by possibility 
have been served on him. Morgan v. Avery, 
7 Barb. 656; Genui v. Tompkins, 12 Id. 265.. 
Issue and judgment for the plaintiff. 
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The NORTH AMERICA. 

Superior Court, S. D. Florida. Dec. 13, 1842. 

Court of Appeals, Territory of Florida. Feb. 
1, 1843. 

Salvage — Compeusation — Attacumest of Ves- 
sel AND CaKGO— APPLIOATIOS OF MASTER FOR 

Restoration— Embezzlement bt Mastek. 
[1. Four vessels and 59 salvors saved §965 in 
specie, and cargo and materials valued at $4,- 
589.59, from a vessel wrecked on the Florida 
reef. Meld, that they should be allowed 45 per 
cent, upon the net balance after deducting costs, 
and charges.] 
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[2. When a vessel and cargo are attached in 
admiralty, at the suit of salvor? and others, at a 
place distant from the residence of the owners, 
and the master intervenes, and claims the resto- 
ration to him of the property, or its proceeds, 
as the agent in law of the owners and others in- 
terested in the property, and it appears that he 
has been guilty of embezzlement of any of the 
cargo, or has fraudulently colluded with sal- 
vors, or has barratrously run his vessel ashore, 
or has done, or omitted to do, any other act, 
indicating a reckless depravity or fraudulent in- 
tent, inconsistent with his duty and the safety 
of the property confided to his care, the court 
should withhold from him the property under its 
control.] 

[3. A box containing $10,000 in gold was on 
board when the vessel struck a reef, but was 
not in the cargo saved by the salvors, who made 
strenuous efforts to find it after the loss was dis- 
covered, and before they left the wreck. The 
master did not at any time show a due amount 
of anxiety as to its loss or its recovery. He 
made no charges against any person, but denied 
all knowledge in respect to it, and stated that he 
neither had it, nor knew where it was. The 
salvors proved themselves innocent of the charge 
of theft, ffdd (reversing the decision of the su- 
perior court) that, while the facts raised a sus- 
picion of fraud by the master, they were not 
sufficiently conclusive to justify withholding 
from him the residue of the proceeds after de- 
ducting salvage.] 

[Libel in rem by George W. Carey and oth- 
ers against the cargo and materials of the 
ship North America, for salvage.] 

W. B. Hackley, for libellants, 
Adam Gordon, for respondent. 

MARVIN, District Judge. This suit is insti- 
tuted by the libellants against the cargo and ma- 
terials of the ship North America, for the re- 
covery of salvage. The ship was wrecked on the 
Florida reef on the night of 26th of Novem- 
ber, and the hull totally lost The cargo and 
materials were saved by the libellants. It 
appears that the ship was bound on a voyage 
from New York to New Orleans and first 
struck upon the Bahama banks, where she 
lost her rudder. All the passengers but one 
were there transshipped on board of another 
vessel bound to this port. The ship was got- 
ten off, and, a temporary rudder being con- 
structed, she proceeded on her voyage, and 
on the night of the 23d struck upon the 
Florida reef. Assistance was offered to Cap- 
tain Hall, to get his ship off, on the morning 
of the 24th, but refused, he endeavoring to 
press his ship off the rocks by the force of bis 
sails. On the night of the 26th the ship 
bilged, and the libellants were employed to 
save the cargo and materials. With consid- 
erable labor, they succeeded in saving the en- 
tire cargo, except a few casks of coal, and the 
apparel and furniture of the ship. The cargo 
and materials have been sold for the sum of 
$4 589.59. There was a bos of specie saved, 
containing the sum of ?965, making in the 
aggregate the sum of $5,554.59. The wharf- 
age, storage, bills for labor m landing and 
storing the cargo, and the costs and expenses 
of this suit, will malce a considerable item to 
be first deducted from the amount. There 
were four vessels and fifty-nine men employ- 



ed in saving the property, among whom the 
salvage is to be distributed. It is not com- 
mon for the courts to decree the same lute of 
salvage upon money, jewels, &c., as upon 
other property, they being light and portable 
articles of great value, and easily saved; 
but as they contribute when a part of the 
cargo, the same as other property, in adjust- 
ing an average, it can make no difference, in 
the present case, whether I decree a specific 
rate of salvage upon the specie, or decree the 
salvage upon the aggregate amount. I think, 
therefore, that forty-five per cent upon the 
net balance after deducting the above char- 
ges will be a reasonable salvage. 

The question of the amount of salvage be- 
ing thus disposed of, the only remaining ques- 
tion is the claim interposed by Captain Hall, 
to have the residue of the proceeds of the 
cargo and materials paid to him, as master 
of the ship, and, as such, the agent in law of 
the persons interested. Before considering 
the question of law arising upon this daim a 
statement of facts appears to be necessary, 
in order to show how the question arises. 
The facts appear to be these: The ship had 
on board, as freight, when she left New York 
and when she struck upon the Florida reef, 
two boxes of specie,~the one containing $965 
in silver, which was saved, and is now in 
the custody of the marshal; the other, con- 
taining, as the master was informed, $10,000 
in gold. The box of gold is missing. The 
master, in answer to interrogatories pro- 
pounded to him by the salvors, described the 
box as being about eight inches square, iron 
bound, and sealed. He presumes it was on 
board the night the wreckers commenced dis- 
charging the ship on the reef, but does not 
know where it now is, and has not seen it, 
or any part of its contents, since his arrival 
in this port. After the passengers had left 
the ship on the Bahama banks, the two boxes 
of specie were stowed, by the direction of the 
master, together in the nm of the ship. The 
mates both testify that since they thus stow- 
ed them they have seen nothing of the box 
of gold, and do not know what has become of 
it When the wreckers commenced dischar- 
ging the ship, the second mate went into the 
hold, to keep watch of the money, and the 
cargo generally. When they had been at 
work about an hour in removing cargo on 
deck, one of the wreckers was sent into the 
hold to bring up the boxes of money. The 
second mate joined him in the hold, and they 
went together to the place where they had 
been stowed, and found the box of silver, 
but the box of gold was not found. The 
wreckers then searched the hold of the ves- 
sel and deck thoroughly, with an avidity 
made keen by the hope of acquiring salvage 
upon the money. The Eliza Catherine, one 
of the wrecking sloops, then lying alongside, 
but having, as yet, taken in no cargo, was ' 
also searched by the first mate of the ship. 
The box had evidently been removed, and 
was now nowhere to be found. Captain 
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Johnson testified tliat he was stationed at the 
after hatch, on the middle deck, through 
which the greats part of the cargo was 
hoisted, and through whidi the missing box 
would naturally come, during the whole peri- 
od of discharging the ship. His business was 
to bear off and direct the course of the pack- 
ages as they were hoisted on deck. He 
swears positively that no such box as the 
missing one passed through that hatch while 
the ship was discharging. CJortlandt Wil- 
liams was in like manner stationed at the 
middle hatch, through which a part of the 
cargo was passed, from the time the wreck- 
ers commenced work until the box was miss- 
ed, and, with the exception of a minute or 
two, until the ship was discharged. He saw 
no such box. No other hatches were open. 
The first mate of the ship testifies that it 
was his business to keep and take an account 
of the boxes and other articles taken from 
the ship and laden on board the wrecking 
vessels, and that the box in question was not 
passed on board any of the vessels while he 
was thus employed. He was absent from 
this duty but for a short time, when the sec- 
ond mate "supplied his place. The second 
mate testifies that, while he was thus occu- 
pied in supplying the place of the first mate 
in taking such account, the box in question 
was not passed on board any of the wrecking 
vessels. All this testimony is uncontradicted 
and its force _^unaffected by any explanations. 
The master of the ship does not charge 
any of the salvors, either by a particular or 
a general charge, with having taken the 
box; nor, so far as appears, does he charge 
any of his own crew, or the passengers on 
board, with having abstracted it. He sim- 
ply declares that it was on board, but is 
now lost. So far as any investigation has 
progressed in this court in regard to its loss, 
he seems to be interested only when its em- 
bezzlement is indirectly imputed to himself, 
and seems to take no interest in its recov- 
ery. Had the box in question been really 
embezzled by any of the wreckers or his 
own crew, it could have easily been recover- 
ed by instituting the necessary searches be- 
fore the wrecking vessels had communicat- 
ed with the shore. Again, had any of the 
salvors embezzled It, and Captain Hail had 
so charged, and produced prima facie proof 
of it, although he might not be able to point 
out the, particular guilty one, no salvage 
would hiave been decreed until the box w^as 
forthcoming, and the powers of this court 
would have been employed in every prac- 
ticable manner to have obtained its restora- 
tion. But there is not the shadow of any 
proof that any of the salvors have been con- 
cerned In the abstraction; on the contrary, 
fearing, from their situation and the nature 
of their employment that the court might 
suspect them of embezzling it, they have 
themselves, without being accused, effectu- 
ally proved themselves innocent. From the 
whole testimony, the following facts, I think. 



are clear: The box was on board when the 
ship struck the Florida reef. It was not left 
on board when the ship was abandoned. It 
was not removed by any of the wreckers, 
or, if removed by any wrecker, It was re- 
moved with the knowledge of, and by collu- 
sion with. Captain Hall, and without the 
knowledge of the wreckers generally. The 
idea that Captain Hall has secured and con- 
oealed this money with the view to avoid 
the recovery of salvage on it, and intends 
to return it to the owners, is plausible, and 
at least charitable, compared with the idea 
that he has embezzled it. But the motive of 
saving to the owners a few dollars in sal- 
vage does not seem adequate to induce the 
commission of a fraud upon innocent per- 
sons, who have but just rendered him an 
important service while in distress. Nor 
does this idea accord with his own deposi- 
tions under oath, and his declaration that it 
is lost. To near now to the point: The 
question is whether it be the duty of the 
court, under these circumstances, to restore 
the proceeds of the cargo and materials to 
Captain Hall, on the ground of his being 
the master of the ship, and as such the 
agent of whoever may be interested, and 
therefore entitled to receive them. 

The authority of the master of a ship, In 
the course of a voyage, is, under ordinary 
circumstances, confined to the command and 
navigation of the vessel, and the transpor- 
tation of the cargo. But it is considered 
that, under circumstances of emergency or 
necessity, he acquires a superinduced au- 
thority, and acts as the agent and represen- 
tative of all persons interested; and his 
acts done in good faith, and in the exercise 
of a fair discretion, are binding upon the 
persons he represents. He may, in the 
course of a voyage, throw overboard the 
cargo, or any part of it, in a case of neces- 
sity, for the preservation of the ship or res- 
idue. If driven into a port of necessity he 
may sell the cargo, if perishable. So he may 
sell a part of the cargo, or hjTpothecate the 
ship, cargo, and freight, for repairs, the pay- 
ment of salvage, or ransom, to enable him 
to perform the voyage. So, in a case of ur- 
gent necessity, he may sell the ship. He 
may prosecute In his own name suits for in- 
juries done to the ship or cargo, and may 
appear, defend, and interpose claims in all 
suits instituted against the ship and cargo. 
In short, his powers seem adequate to any 
occasion for the preservation of the ship 
and cargo. In this court, his authority to 
appear and defend the ship and cargo 
against claims of salvage, and to receive 
their proceeds when sold, has been constant- 
ly recognized and acted upon, with but few 
exceptions, hereafter noted. But these ex- 
traordinary powers are conferred upon the 
master, not for his advantage, but the own- 
ers'; not to enable him to destroy, lose, make 
money out of, or embezzle, the cargo, or any 
part of it, but to preserve and safely keep 
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it for the owners. If lie become incapable 
of properly exerting his authority, or exert 
it in direct hostility to the interests of the 
owners of the property committed to his 
charge, the end for which it is conferred is 
defeated, and instead of being the preserver 
he becomes the destroyer. Suppose that in 
the progress of a voyage the ship be wreck- 
ed, and the cargo and materials be saved, 
and brought into some intermediate port, 
and attached, libelled, and sold for salvage, 
and the master appear and claim, as the 
agent of the absent owners, the residue of 
the proceeds of the sale after payment of 
salvage, and, in the progress of the examina- 
tion of the claim of salvage, it satisfactorily 
appear to the court that the wreck of the 
ship was produced by the voluntary and bar- 
ratrous act of the master, or that he had 
colluded with the salvors to increase the 
amount of their salvage, or had accepted 
gifts and gratuties from them to abandon 
the property to an exorbitant claim of sal- 
vage, or had been detected in making large 
embezzlements of the cargo, or had been 
guilty of any other gross fraud or dereliction 
of duty, or had suddenly become insane, or, 
neglecting his duties, had remained for 
weeks stultified and stupefied with liquor, 
or had otherwise become unfit to have the 
charge of large amounts of money; can it 
be pretended that, in these and like cases, it 
is not the duty of the court, upon its own 
mere motion, to refuse to restore the pro- 
ceeds of the cargo and materials to the mas- 
ter, and to take measures to secure them to 
the persons interested? Shall the court, be- 
cause he is clothed with authority to re- 
ceive the proceeds for their safety and pres- 
ervation, and for the use of the persons in- 
terested, recognize his authority as binding 
on it, when a strong presumption arises 
that, if once possessed of them, he will lose, 
squander or embezzle them? I think the 
true rule to be adopted in such cases is that 
when the circumstances are such that, if 
known to the owners of the property, they 
would unhesitatingly revoke the master's 
authority, the court is bound, in justice to 
them, to regard his authority as revoked, 
and treat it accordingly. It appears to me 
that a position so just, and in this court so 
necessary to be maintained, in order to pro- 
tect .the Interests of shippers residing in 
distant and foreign countries, needs not to 
be fortified by authority cited from the text- 
books or reported eases. It is conceded that 
it would be difficult to procure such author- 
ities. The question has probably never 
arisen in any court but this, as no other 
court within my knowledge is situated as 
this is. But it has arisen twice in this 
court within a few years. In the case of 
The Isabel [Case No. 7,098], decided in 
1840, this court refused to restore to the 
master the proceeds of the sale of the brig 
and cargo, although the brig and cargo both 
belonged to foreigners. In that ease the 



court was satisfied from the evidence be- 
fore it that the brig had been voluntarily 
wrecked by the master, and that the strong 
inducement to that act was the possession of 
the very proceeds in question. The proceeds 
were subsequently paid to the owners, on 
proof of their interest. In the case of The 
Pequot [unreported] the proceeds of the sale 
of the cargo were in like manner withheld 
from the master, the circumstances of the 
case being such as to induce a strong pre- 
sumption that the loss of the vessel was 
the result of a preconcerted arrangement. If 
the position above assumed be sound, then 
I know of no court in which it ought to be 
more inflexibly adhered to than this, when 
I consider the large amount of property an- 
nually shipwrecked on this coast, and 
Drought within its jurisdiction by suits for 
salvage and recur to repeated instances of 
the bari'atry of masters; their collusion with 
the wreckers, and other persons whose inter- 
ests are antipodal to the interests of the own- 
ers of the property committed to their charge; 
their gross frauds and derelictions of duty,— 
I think it peculiarly incumbent on this court 
to exercise its full powers, and to watch 
over, and guard with its panoply, the inter- 
ests of the betrayed and unknown owners. 
I cannot doubt that the present case is with- 
in the rule above laid down, and that the 
owners, if they knew the circumstances, 
would unhesitatingly revoke the master's 
authority. Of course, the master's claim to 
receive the proceeds of the sale of the cargo 
and materials must be disallowed. The pro- 
ceeds must be paid only to the owners, or 
their agent appointed to receive them. 

[From the decree of the superior court. Hall, 
master, appealed to the court of appeals of 
the territory of Florida, where the following 
opinion was delivered:] 

BRONSON, District Judge. This cause 
comes to this court on an appeal from the 
decree of the superior court of the Southern 
district, sitting in admiralty. The original 
cause in the court below was instituted by 
a libel for salvage. The ship North America 
(Hall, master), bound from New York to Mo- 
bile, on the 23d November, 1842, ran ashore 
upon the Florida reef, where she remained 
until the night of the 26th November, when 
she bilged, and was finally .lost. George W. 
Carey and his associates, licensed wreckers 
of Key West, saved the cargo and materials 
of the ship, and brought them into that port, 
and libelled and attached them for salvage. 
Hall, the master of the ship, appeared on be- 
half of the absent owners, and answered the 
libel, and claimed, in his capacity of master, 
the surplus of the proceeds of the sale of the 
property saved after payment of the salvage. 
The superior court decreed salvage to the li- 
bellants, but refused to restoi-e the residue of 
the proceeds to Captain Hall, and ordered 
"that the claim of G. S. Hall to have tbi^ 
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residue of said proceeds and specie restored 
to Mm Tae disallowed, and that tlie same be 
kept deposited with the clerk of this court 
until further order, and that the clerk cause 
a notice to be published in one of the com- 
mercial newspapers printed at Mobile, advis- 
ing all persons interested in said proceeds to 
present their claims and make proof of their 
interest to this court without delay, and as 
they may be advised." It is from this por- 
tion of the decree that Captain Hall appeals, . 
and now asks of this court to decree to him, 
for the benefit of the owners, or whoever may 
be interested, the residue of the proceeds 
withheld from him by the decree of the supe- 
rior court. 

It appears that, when the ship North Ameri- 
ca struck on the reef where she was lost, she 
had on board two boxes of specie, one contain- 
ing about §965 in silver, and the other said 
to contain $10,000 in gold. The box of silver 
was saved by the wreckers, but the box of 
gold was nowhere to be found; it was lost or 
missing, and neither the captain nor the sail- 
ors can give any account of it. The salvors, in 
their libel (wiUi the view either of claiming 
salvage on this gold, or perhaps to exculpate 
themselves in advance from any suspicions 
which might rest upon them in relation to it), 
allege that they wa:e not able to find this box 
of gold, that It never came to their posses- 
sion, and that they have no knowledge of it; 
and they charge that Captain Hall himself 
either had taken the box, or knew where It 
was, and they propound to him certain inter- 
rogatories on that subject. These interroga- 
tories were badly or inartificially drawn, and 
evasively answered, but Captain Hall, both 
in his answer to the libel and the interroga- 
tories, denies all knowledge of the box, and 
says, in substance, that he neither has it, 
nor knows where it is, but makes no charges 
against any person in respect to it He ad- 
mits that the box was on board, and stowed 
in the run of the ship, when she struck on the 
reef. Much evidence was given on this sub- 
ject in the court below, and although the 
trial or hearing of a cause in admiralty on 
appeal is de novo, and new allegations may 
be made and new proofs adduced, yet the 
hearing in this court has been had on sub- 
stantially the same allegations and proofs as 
in the superior court. It is unnecessary, 
however, now to detail this evidence more 
particularly, but for the present it is sufficient 
to say that the proofs were such in the coiurt 
below as to satisfy the judge there that no 
blame or suspicion attached to the salvors; 
but he also came to the conclusion that Cap- 
tain Hall himself had either embezzled the 
box, or disposed of it with some fraudulent 
intent towards the owners or underwriters, 
and, acting upon that supposition, he refused 
to restore to him the proceeds in question. 
In the opinion pronounced in the court below 
the judge laid down the rule that where a 
vessel or cargo is libelled at some intermedi- 
ate port on its voyage, and on the hearing 
18FED.CAS. — 22 



(the captain having intervened, and claimed 
the restoration of the ship or cargo or residue) 
facts and circumstances are disclosed in re- 
lation to the master's misconduct which, if 
known to the owners, would induce them un- 
hesitatingly to revoke his authority, then the 
court is bound, in justice to them, to consider 
his authority as revoked, and to treat it ac- 
cordingly. 

Without giving an unqualified assent to the 
rule thus laid down, this court have no hesi- 
tation in saying that when a vessel and cargo 
are attached in admiralty, at the suit of 
salvors or others, at a place distant from the 
residence of the owners, and the master in- 
tervenes, and claims their restoration to him, 
or the restoration of the proceeds, as the 
agent in law of the owners and others inter- 
ested in the property, and it appears in evi- 
dence that he has been guilty of an embezzle- 
ment of any of the cargo, or has fraudulently 
colluded with salvors, or has barratrously 
run his vessel ashore, or has done, or omitted 
to do, any other act, in relation to the prop- 
erty under his care, invohing gross viola- 
tion of his duty, and not originating in ig- 
norance, mistake, or error, but indicating a 
reckless depravity or fraudulent intent, incon- 
sistent with his duty and the safety of the 
property confided to his care, the court may 
and ought to withhold from him the property 
under its control. 

There can be no doubt that under circum- 
stances of emergency or necessity the master 
of a vessel acquires a superinduced authority 
or agency over the vessel and cargo fully ade- 
quate to such emergency or necessity, and, m 
the absence of the owner or supercargo, he 
is vested by law with every power and au- 
thority for their safely and presei'vation. 
He may in his own name prosecute suits ror 
injuries done to either the vessel or the car- 
go while under his care, and may appear — 
and indeed it is his duty to appear— and de- 
fend all suits instituted against either, and 
claim their restoration to him for the benefit 
of the persons interested. He may also ad- 
just average, and do many other things in 
behalf of the owners of the ship and cargo 
requiring very plenary powers and large au- 
thority, and indeed he has a special or quali- 
fied interest in the property under his care 
that is valid as against all the world except 
the true owner. Whether this authority over 
or qualified interest in the ship and cargo be 
deemed to be vested in him by operation of 
law, as necessary to enable him fully to pro- 
tect the property and accomplish the purposes 
of the voyage, or as conferred upon him by 
the express or implied assent of the owners 
of the ship and cargo for the like purposes^ 
is immaterial; the intent or purpose for 
which this power and authority or interest 
is given or deemed to be conferred Is still 
the same,— it Is to enable him to preserve the 
ship and cargo for the benefit of all concern- 
ed, and bring his voyage to a successful ter- 
mination. If, then, instead of exerting hie 
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authority with the view to accomplish the 
«nd for which it was given, he fraudulently 
exerts it to defeat that very end,— if he will- 
fully attempts to destroy the property under 
his care, or delivers it up to pirates or ma- 
rauders, or corruptly colludes with salvors, 
and conspires with them to abandon the de- 
fense of the property, and, by fraud upon the 
court, to obtain a judicial sanction of an un- 
warrantable amount of salvage, or if he oth- 
erwise traitorously abandons the interests of 
those whose agent he is in law, and basely 
attempts to cheat and defraud them of their 
property, or permits it to he done,— the end 
for which his authority is given or agency 
conferred is defeated. Such acts amount to 
an abandonment of his agency, and in such 
cases the same law which, ex necessitate, 
confers the authority upon the master, or rec- 
ognizes the existence of it as derived from 
the assent of the owners, abrogates and su- 
persedes it. 

The right of an admiralty . court to with- 
hold from a master on its own motion, the 
proceeds of his ship and cargo, and to treat 
his authority as superseded, under the cir- 
cumstances above indicated, by no means 
implies the right of the judge to turn knight 
en-ant in defense of the rights and interests 
of the commercial world, or travel out of his 
appropriate sphere, and go on a voyage of 
philanthropy, to seek for wrongs and in- 
juries to be redressed, or to constitute him- 
self the unsolicited avenger of every act of 
fraud and knavery committed within his 
jurisdiction or upon the high seas; but the 
doctrine above advanced merely requires of 
him a very simple and obvious duty in re- 
spect to property of absent owners which 
may be brought into court, and if the parties 
to such knavery, or any of them, come into 
a court of admiralty as parties litigant, 
and if the property which is the subject- 
matter of such fraud is brought within the 
immediate jurisdiction of admiralty judge by 
attachment, and suit properly instituted, the 
court then becomes the custodian of such 
property, and as such is bound to see that 
it is not delivered up to knaves and harpies 
whose only object is to defraud the true 
owners, and whose only motive in commit- 
ting the fraudulent acts which called into 
exercise the jurisdiction of the court may 
have 'been to acquire the possession of the 
very property in question, or the proceeds 
of it, by a judicial sanction obtained by 
fraud and imposition, and although this 
case, and the rule now laid down as ap- 
plicable to such cases, may be without 
precedent and unheard" of. in admiralty 
jurisprudence, yet the principle is by no 
means without authority, and, if it were, 
still the reason of the rule which this court 
are disposed to adopt is founded so deep in 
the immutable principles of justice— in the 
dictates of common honesty as well as the 
promptings of common sense— that no rea- 
sonable hesitation could be indulged in. The 
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cace of U. S. v. La Jeune Eugenie [Case 
No. 15,551], and particularly the opinion of 
the judge in that case, page 460, plainly 
recognizes and sanctions the principle above 
laid down, and the right of the court, under 
such circumstances, to retain the proceeds 
for the true owners. 

It is conceded that in the ordinary course 
of proceedings, when the libel is dismissed, 
or the libellants' claim is satisfied, a decree 
of restitution to the claimant, on proof of 
his interest, naturally follows; and it Is 
equally true that when this plain course of 
proceedings is departed from the court be- 
comes involved in difficulties and embar- 
rassments of a delicate and responsible 
character. 

In the present case, Captain Hall claims 
that the residue of the proceeds in question, 
which, in contemplation of law, have fol- 
lowed the appeal to this court, should be 
restored to him. No person appears to 
resist his claim. Apparently (as is said), 
it is a suit without jKirties, and but for the 
consent of Captain Hall the hearing would 
have been simply on the libel and answer, 
and without proof, and, if he himself had 
not adduced before this court the testimony 
taken in the court below, there would have 
been no evidence of the abstraction of the 
box. of gold, and the proceeds might well 
have been restored to him without argument. 
Thus far the persons really interested have 
not appeared in this matter, and, in its 
efforts to preserve these proceeds for the 
true owners, the court is brought to appear 
as a kind of party to a proceeding pending 
before it; but this is by no means a pro- 
ceeding so anomolous as has been supposed; 
a comt of equity may be, and frequently 
is, in the same situation,— particularly when 
an ex parte application is made for a fund 
in court by a party claiming a right to it, 
but whose claim the court might believe to 
be founded in fraud or wrong. 

Another inconvenience was strongly urged 
in the argument of this cause, which would 
result from a departure from the plain and 
ordinary course of proceeding, of restoring 
to the master the residue of the proceeds in 
court after payment of salvage, and other 
claims thereon. It was this: that when, as 
in the present case, there are various persons 
severally interested in the proceeds, and 
they are withheld from the master by the 
court, the labor and difficulty of adjusting 
and fixing the respective portions which 
each is entitled to receive is devolved upon 
the court The comrt is converted into a 
sort of broker, to look up, examine, and 
adjust the various claims upon the proceeds, 
in the shape of commissions, wharfage, 
storage, labor, seamen's wages, notary public 
fees, and finally to adjust and fix the various 
items of expense chargeable to each shipper, 
or to adjust average. This, however, is an 
argument ab inconvenienti merely, and 
might have weight with an indolent judge. 
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or one who eseliews labor or responsibility, 
but is by no means entitled to mucb consider- 
ation In determining the principle involved 
• as to the power and duty of the court. 

Nor have this courtbeen inattentive to other 
considerations that were suggested in the 
argument at bar, as that the decree is not in 
conformity to tie pleadings or issue, and 
the dangerous latitude to which such powers 
might be carried by corrupt .judges, but 
notwithstanding all the seeming inconven- 
iences and apparent inconsistency of the 
court's appearing as a kind of party to such 
a controversy, we are still of the opinion 
that it may and' ought, in the cases before 
mentioned, to withhold the proceeds from 
the master. Suppose, in a ease of salvage, 
the master and salvors collude to defraud 
the owners and underwriters, and this fact 
clearly appears on the hearing of the cause, 
it would be the duty of the court to amerce 
all the parties in costs and damages, refuse 
the salvage claimed, and preserve the prop- 
erty for the true owners. It would be asking 
too much of any court to allow Itself to be 
used, and its records to be polluted, in work- 
ing out a judicial sanction to the grossest 
iniquity and fraud, and when the fraud was 
detected, and the parties arrested in their 
proceedings towards its consummation, it 
would be singular justice indeed for the 
coini; to give up property In its custody to 
one of the parties in the transaction, when 
the court should know that such party claim- 
ing it had defrauded, or was endeavoring to 
defraud, the true owner of the very property 
in question. Still the active and unsolicited 
interference of a court of admiralty in cases 
brought before it is to be indulged in with 
great caution, and the facts and circum- 
stances which call for its volunteer interfer- 
ence should be very strong. 

The ability and zeal with which this cause 
was argued by Captain Hall's counsel on 
the questions of law involved in it seem to 
call for this expression of the opinion of 
this court on the main question as to the 
powers and duty of the court below. It will 
be seen that, could we entertain the same 
opinion as that entertained by the judge of 
the court below in respect to the facts or 
the testimony touching Captain Hall's eon- 
duct, we should, in the main," concur with 
him. Looking at the record and the facts 
before this court, we do not think they war- 
rant the conclusion that Captain Hall has 
embezzled this bos of gold, or that he has 
been guilty of that gross fraud in relation to 
its safe-keeping which, upon the showing 
before us, would justify us in coming to the 
conclusion that he was morally unfit and 
disqualified to have the residue of proceeds 
restored to him, and that his authority should 
be considered as revoked. In short, without 
attempting to collate or compare or explain 
the testimony, we deem it sufficient to say 
that, though the facts proved may well raise 
a suspicion, yet they are not of a character 



sufiBciently conclusive to justify the with- 
holding the residue of the proceeds in ques- 
tion, and they must therefore be restored 
to him. 

It is therefore ordered, adjudged, and de- 
creed that the residue of the proceeds of 
the sale of the cargo and materials of the 
sbip North America, now in the registry of 
the superior court for the Southern district, 
and subject to the order of this court, after 
deducting the costs and expenses of this 
suit, and the charges upon said proceeds 
allowed In said superior court, be paid to 
Captain G. S. Hall, master of said ship, for 
and on account of whom it may concern. 
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The NORTH AMERICA. 

[5 Ben. 486.] i 

District Court, E. D. New York. Jan., 1872. 

Seamak's Wages— Fireman — Isjukt on Board 
Ship — Medical Tkeatmext on Shore. 

1. A seaman injured while in the service of 
the ship, is entitled to medical treatment at the 
expense of the ship. 

[Cited in Longstreet v. The R. R. Springer, 4 

Fed. 672.] 
[Cited in Scarff v. Metealf, 107 N. Y. 216, 13 

N. E. 797.] 

2. A fireman on board a steamer is a seaman. 

3. A fireman shipped for a voyage from New 
York to Rio .Taneiro and back. When a few 
days out from New York, he injured one of his 
arms, while in the discharge of his duty, so as 
to be unable to work. When the ship arrived at 
St. Thomas, he went to a hospital, and remained 
there under surgical treatment tOl the ship re- 
turned, when he went on board and came home, 
doin^ no work. He was sent to the hospital on 
the judgment of the officers of the ship, as well 
as his own. The ship paid his expenses at the 
hospital, without consulting him, and they 
amounted to more than his wages for the voy- 
age. Meld, that he was entitled to recover wages 
for the whole voyage. 

[Cited in I^ongstreet v. The R. E. Springer, 4 
Fed. 672.] 

In admh*alty. 

James K. Hill, for libellant 
Geo. P. Andrews, for claimants. 

BENEDICT, District Judge. This action Is 
brought to recover wages for a voyage from 
New York to Rio Janeiro and back. The li- 
bellant was shipped as a fireman, and, when 
a few days out from New York, while in the 
discharge of his duty, was so injured in one 
of his arms as to be unable to work. Upon 
the arrival of the steamer at SL Thomas, on 
the voyage out, he went, ashore to a hospital, 
and there remained under surgical treatment 
until the steamer touched again on the voy- 
age home, when he went on board and came 
home, doing no duty however, and being stall 
unable to do any, because liis arm was not 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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yet entirely well. He claims in this action 
wages for the whole voyage. 

On the part of the steamer it is contended, 
that there was a medicine chest on board, 
and that a competent doctor was attached to 
the ship, and that the libellant conld have 
been properly and cheaply treated on board 
the ship, but that he demanded to be sent 
to the hospital at St. Thomas, and was sent 
there upon Ms demand alone; that his ex- 
penses at the hospital were paid by the steam- 
er, and amounted to more than his wages for 
the whole voyage, wherefore her owners in- 
sist that they are not liable to him for any 
sum whatever. 

The maritime law, as declared ages ago 
(Laws of Oleron), and as still declared (Pars. 
Mar. Law), easts upon every ship-owner the 
obligation to provide suitable care, medicines, 
and medical treatment, including nursing, 
diet and lodging, for any seaman- who be- 
comes sick, wounded or maimed in the serv- 
ice of the ship. And the rule applies to the 
case of this libellant, who, although a fire- 
man, is a seaman within the meaning of the 
rule. Whether in any case this obligation 
can be properly discharged, by retaining the 
seaman on board the vessel, depends upon the 
facts of the particular case. 

In the present instance, if it be true that 
the doctor attached to the ship could have 
properly treated the case of the libellant on 
board the ship, I think the small attention 
which the wound received, and the condition 
in which the arm remained up to the time of 
the arrival of the steamer at St Thomas, be- 
ing very painful aad doing badly— the fact, 
that in reality the bones were broken, al- 
though not discovered to be so by the ship.'s 
doctor— the fact that the man was of no use 
on board, but the contrary, and the evidence 
ot the conversations of the officers and of the 
man warrant the conclusion that the libellant 
went to the hospital, as much upon the judg- 
ment of the officers of the ship as upon his 
own, and for the convenience of the ship. At 
the time the libellant went to the hospital, no 
suggestion was made to him that he could be 
cured on board, or that the expenses of the 
hospital would be charged to him. He was 
received at the hospital as a ship's patient, 
on the imderstanding that he was there at 
the expense of the ship, and the hospital 
charges were paid by the ship without con- 
sulting him. The circumstances indicate 
that, in the opinion of the officers of the ship, 
the obligation of the ship to the libellant, 
in respect to his cure, could not, in this in- 
stance, be properly discharged by keeping 
him on board. Indeed, I should feel unwill- 
ing in any case to charge a seaman with 
hospital expenses ashore, incurred in curing 
an injury sustained in the discharge of his 
duty, unless it be made to appear that in a 
case where the seaman could be properly 
treated on board, he went into hospital 
against the expressed judgment of the master 
of the ship, and with notice that he would be 



charged with the expenses incurred in the 
hospital. 

In the present case, I am of the opinion 
that he cannot be charged with those expen- 
ses. 

The act of 1790 (chapter 29, § 8 DL Stat 
134]), if it has effect in any case to change 
the responsibilities of the ship as fixed by 
the maritime law (The George [Case No. 
5,329]), has lio effect here, as the present is a 
case where surgical aid, and not medicine, 
was necessary (Davis, J., 1 Sumn. Append, 
p. 595). 

The libellant Is accordingly entitled to a 
decree for wages during the voyage, at the 
rate of wages mentioned in the shipping 
articles. 



NORTH AMERICA. The (COVERDALE v.). 
See Case No. 3,289. 

NORTH AMERICA, The (HERSET v.). See 
Case No. 6,429, 

NORTH AMERICA, The (PERU v.). See 
Case No. 11,017a. 

NORTH AMERICA, The (THAIN v.). See 
Case No. 13,853. 



Case No, 10,315. 

NORTH AMERICAN INS. CO. v. WHIP- 
PLE. 

[2 Biss. 418; 1 3 Chi. Leg, News, 141.] 

Circuit Court, N. D. Illinois. Jan., 1871. 

Equity — Reformation of Insurasob Policy. 

1. A court of equity has power to reform and 
cancel an insurance policy issued by mistake for 
a greater length of time than was intended by 
the parties. 

2. Circumstances stated under which a policy 
will he cancelled even after a loss has occurred. 

This was a bill to amend and reform an 
insurance policy issued to the defendant on 
the 22d of October, 1864, and to enjoin the 
prosecution of a suit at law upon it The 
defendant on that day called at the office of 
B. W. Phillips & Co., agents for this and sev- 
eral other insurance companies, asking for 
insurance on his stock of goods in Chicago, 
for two months, which insurance was appor- 
tioned among the different companies repre- 
sented by Phillips & Co., of which the com- 
plainant took $15,000. The application was 
filled out in due form, for the period of two 
months, in the presence of Whipple, and was 
the memorandum used by the policy clerk 
in making out the policies; the total pre- 
mium paid by the defendant was $60, which 
was proved to be the regular rates for two 
months' insurance in the respective compa- 
nies for the amounts insured by them; wher- 
ever any record of the policy appears on the 
books of the insurance agents, it appears as 
a two-months policy. The policy clerk who 
filled out the policy testified that he made a 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



£18 Fed. Cas. page 841] 



(Case No. 10,315; NORTH 



mistake in making it out, by filling out the 
policy to run until the 22d of December, 
1865, instead of two months, according to 
the memorandum of application handed to 
him. The stock of goods was totally de- 
stroyed by fire on the 16th of December, 
1865, and the defendant claimed that the in- 
surance company was liable to him, and had 
commenced suit to recover the amount of 
his policy. The defendant's answer, the oath 
having been waived, insisted upon the valid- 
ity of the policy, and that it was meant to be 
issued for fourteen months. 

Goodwin, Lamed & Towle, for complain- 
ant 
E. A. Storrs, for defendant. 

BLODGETT, District Judge.2 It is al- 
leged, in substance, that the firm of B. W. 
Phillips & Co. was, at the time of the issue 
of said policy, and had been for some time 
previous thereto, agents, in the city of Chi- 
cago for the complainant and several other 
insurance companies. On the said 22d day 
of October, 1864, said defendant applied to 
said firm for sixty days' insurance, to the 
amount of $40,000 on their said stock in 
trade, which amount was distributed by said 
firm among the various companies for which 
they were acting as agents, in doing which, 
§15,000 of said amount was allowed to com- 
plainant, and the policy in question issued 
therefor. But it is alleged that a mistake 
occurred in the making out of said policy, so 
that the same, instead of insuring the de- 
fendants for sixty days, as was the intention 
and meaning of the parties at the time, in- 
sured them for the term of fourteen months, 
or until the 22d day of December, 1865. 
The bill further alleges that a fire occurred 
in the store of defendant on the 16th day of 
December, 1865, totally destroying the stoc^ 
of goods in said store, and that defendant 
now claims to hold complainant for said 
loss, to the extent of said ?15,000 policy, and 
have commenced suit at law to recover tlie 
same. The bill prays that said contract of 
insurance may be so reformed and amended 
as to express the real intent of the parties, 
and that the further prosecution of said suit 
may be enjoined. The defendant answers 
without oath (answer under oath being 
waived by the bill) and insists that the pol- 
icy was, in fact, intended, as it reads, to be 
a fourteen month policy, and deny that there 
is any mistake in the policy, or that the same 
should be in any respect reformed or chan- 
ged. The answer also admits that the said 
policy was a part of the $40,000 applied for 
on the 22d of October, 1S64, but denies that 
all said policies were made or intended to 
expire at the same time, and insists that 
said policy was in full force at the time of 
said fire, and now constitutes a valid right of 
action against the complainant 

[An examination of the authorities leaves 



2 [Prom 3 Chi.. Leg. News, 141.] 



no room to doubt the power of a court of 
equity to correct mistakes of the character 
alleged in this case when the allegations of 
the bill are fully sustained by the proof. In 
[Bradford v. Union Bank of Tennessee] 13 
How. [54 U. S.] 66, Judge Nelson, in deliver- 
ing the opinion of the court, says: "One of 
the most common class of cases, says Judge 
Story, in his -Equity Jurisprudence, in which 
relief is sought in equity on account of a 
mistake of facts, is that of written agree- 
ments, either executory or executed. Some- 
times by mistake the written agreement con- 
tains less than the parties intended. Some- 
times it contains more, and sometimes it 
merely varies from their intent by expressing 
something different in substance from the 
truth of that intent. In all such cases, if the 
mistake is clearly made out by proof entirely 
satisfactory, equity will reform the contract 
so as to make it conformable to the precise 
intent of the parties," See, also, Henkle v. 
Royal Exch. Assur. Co., 1 Ves. Sr. 317; Hunt 
V. Rosmanier, 1 J'et. [26 U, S.] 13; Worden 
V. Williams, 24 111. 75; Ballance v. ITnder- 
hill, 3 Scam. 459; 23 N. Y. 359; 12 Eng. 
Law & Eq. 178; 10 Post (N. ,H.) 193; 10 N. 
T. 486; 1 Paige, 279; 8 Wend. 166. The 
answer in this case, not being called for un- 
der oath, is a mere pleading, and has no ef-' 
feet as evidence. 

[The proofs taken in the case show that on 
the 22d of October, 1864, E, M. Whipple, 
one of the defendants, called at the office of 
B. W. Phillips & Co., complainant's agents, 
and asked for $40,000 insurance on the stock 
Of goods of said firm, in their store, at 226 
and 228 Lake street, for two months; that 
said Phillips & Co., being agents for several 
other insurance companies besides complain- 
ant, apportioned said risk as follows: Con- 
tinental Insurance Co., of New York, $10,- 
000; Equitable Insurance Co., of Chicago, 
$5,000; Market Insurance Co., of New York, 
$15,000; North American Insurance Co., of 
New York, $15,000, Mr. Davis, a clerk, at 
that time, for Phillips & Co., filled up an ap- 
plication in due form for the $10,000 allotted 
to the Continental, for two months, and in 
the margin noted the amount allotted to 
each of the other companies, to make up the' 
$40,000. This was done in the presence of 
Whipple, and was the memorandum used by 
the policy clerk to make out iOie policies 
from. The total amount paid by Whipple as 
premiums on all these policies was $60, diS; 
tributed as follows: North American Insur- 
ance Company, $22.50; Continental, $15; 
Market, $15; Equitable, $7.50; which is 
proven to be the regular rates charged for 
two months' insurance in the respective com- 
panies for the amounts insured by them. It 
is also shown that all the books of said 
Phillips & Co., in wh^ch any record of said 
policy was kept, show it to be a two months' 
policy. H. A. Beach, who was the policy 
clerk who filled out the policy from the ap- 
plication made by Barrett, testifies that he 



KORTH (Case No. 10,310; 

made a mistake in the policy, and, instead of 
making it out for two montlis, according to 
the memorandum application handed him by 
Barrett, made it to run until the 22d of De- 
cember, 1865.] 2 

It is easy to see how, in the filling up of 
printed blanks, a mistake like that alleged 
by the complainant might hapijen; and the 
policy clerk says that it occurred from the 
fact that he was accustomed, in the majority 
of instances, to fill up yearly policies. All 
the other policies were made out for two 
months, that is they expired on the 22d of 
December, 1864, instead of the 22d of De- 
cember, 1865. 

This is not contradicted by the defendant. 
Defendant himself, who personally procured 
this insurance, has no recollection, or does 
not testify to any, in regard to what trans- 
pired at the time he applied for the insur- 
ance. He admits that he obtained the in- 
surance at the time mentioned, but does not 
profess to remember the time the policies 
were to run, from anything he can now re- 
call of the transaction. It is shown in the 
proofs, and I presume it would be taken no- 
tice of without proof, that fourteen months is 
an unusual time for the life of an insurance 
policy. The usual time is two, three, four, 
six, and twelve months, and if, for any rea- 
son, the defendant had had occasion to apply 
for a policy so much out of the usual course 
of business, it would have made some im- 
pression upon his memory and that of the 
clerks and agents of the insurance company 
who participated in the transaction. So, 
also, the fact that only so small an amount 
was paid for a policy having so long a time 
to run would seem to be a circumstance cal- 
culated to excite attention and impress itself 
upon the memory. It is true that the defend- 
ant testifies that he afterwards sent his poli- 
cies to the insurance agents to have them 
looked over and mistakes corrected; but 
both the agents deny that they ever saw 
this policy, and assert positively that they 
supposed the same had expired on the 22d of 
December, 1864, and had so entered the same 
on their books, and so informed complain- 
ant, and had no knowledge that the policy 
in question was claimed to be in force, until 
after the fire. 

Under the evidence in this ease I can but 
conclude that the substantial allegations in 
the bill are made out by the proofs, and that 
the complainant is entitled- to the relief 
prayed. 
Decree accordingly. 

NOTE. If by fraud or mistake the terms of 
the order for insurance have been departed 
from in the policy, the court will consider the 
order as containing the contract between the 
parties, and variance from the order, unless 
contradicted by the proof, would be evidence of 
mistake. But the order can only be resorted to, 
so far as it varies from the policy, and in all 
other respects the policy will govern. Delaware 

2 [From 3 Chi. Leg. News, 141.] 
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Ins. Co. V. Hogan [Case No. 3,765]; Collett v. 
Morrison, 9 Hare, 162. 

If from mistake, the policy has been so fram- 
ed, as not to correspond with the previous agree- 
ment of the parties, the error may be corrected, 
and the policy reformed in a court of equity; 
but this equitable power of remodeling a writ- 
ten agreement, is wisely exercised with extreme 
caution, and only upon the clearest evidence. 
To justify the remedial action of the court, the 
existence of the mistake, if positively denied by 
the insurer, must be established by proof mor- 
ally irresistible. 1 Duer, Ins. p. 71. 

A court of equity is the proper tribunal to 
reform a policy, but the evidence for this pur- 
pose must be very clear. Henkle v, Boyal 
Exch. Assur. Co., 1 Ves. Sr. 317. 

If a policy, when drawn and received, does 
not correctly express a previously concluded 
agreement fot insurance, which it was designed 
by both parties to execute, equity will reform 
it. Oliver v. Mutual, etc., Ins. Co. [Case No. 
10,498]. , ^ _^ ^ 

There cannot be any doubt that a court of 
equity has authority to reform a contract, where 
there has been an omission of a material stip- 
ulation by mistake. A policy of insurance is 
within this principle. But a court ought to be 
extremely cautious in the exercise of such an 
authority. It ought to withhold its aid where 
the mistake is not made out by the clearest evi- 
dence. Andrews v. Essex, etc^ Ins. Co. [Case 
No. 3741; Phoenix Fire Ins. Co. v. Gumee, 1 
Paige, 278. ^ , ^ ^ _, . 

In the above cases the loss had occurred be- 
fore bill filed. 



NORTH AMERICAN LAND CO. (GILMORE 
v.). See Case No. 5,448. 

NORTH AMERICAN STEAMSHIP CO. v. 
LORILLARD. See Case No. 12,333. 

NORTHAMPTON INSURGENTS. TRIAL 
OF. See Cases Nos. 5,126 and 5,127. 

NORTH BENNINGTON BOOT & SHOE 
CO. (ODORLESS RUBBER CO. v.). See 
Case No. 10,438. 

NORTH BRITISH, ETC., INS. CO. (JOHN- 
SON v.). See Case No. 7,400. 



Case 'No. 10,316. 

The NORTH CAPE. 

[6 Biss. 505; 1 8 Chi. Leg. News, 121.] 

District Court, N. D. Illinois. Jan., 1876. 

CiTT Tax against Vessel not Dctt op Tosnage 
— Jdbjsdictiox of AnsiiKALTY — Assessment 
AGAINST Vessel by Namb—TVhat Constitutes 
Valid Assessment and Wahrant — Secret 
Ownership. 

1. The assessment of a vessel owned in a city, 
by the city assessor, for city taxes, is not a 
"duty of tonnage" within the meaning of Const. 
U. S. art. 1, § 10, cl. 1. 

2. A court of admiralty has jurisdiction to try 
the question of unlawful seizure of maritime 
property for taxes or duties. 

[Cited in Hallerv. Fox, 51 Fed. 299; Re Fas- 
sett, 142 U. S. 480, 12 Sup. Ct. 298.] 

3. It is not a valid objection that the assess- 
ment and warrant are against the vessel by 
name and not against the owner. 

4. The owner not having listed the vessel for 
taxation as required by law, an assessment 
by the assessor, showing the name of the ap- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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parent OTvner, the description of the property, 
and its vahiation, is sufficient to found a legal 
warrant. It is too late for the owner to object 
after the warrant has been issued. 

5. An assessor is not required to look into the 
secret ownership of personal properly, but may 
assess it against the apparent ownei? by pos- 
session or muniment of title. 

This was a libel by Jacob Johnson and oth- 
ers against the schooner North Cape, George 
Von Hollen and the city of Chicago, for pos- 
session of the schooner North Cape. The ad- 
mitted facts are that said schooner was on 
the 1st day of May, 1874, owned by the libel- 
lants, Jacob Johnson, Spier Amnndson, and 
Nels Peterson— Johnson owning one-half, and 
the others each a quarter interest— Johnson 
and Amundson. residing in this city, and Pe- 
terson at Lake View. Said vessel was regis- 
tered, enrolled, and licensed under the laws 
of the United States in the ofiGLce of the col- 
lector of the port of Chicago, in the name of 
Johnson, as owner, and was engaged at and 
since that time in the business of commerce 
upon the navigable waters of the United 
'States, between the port of Chicago and ports 
of other states, being a vessel of over t"wenty 
tons burden.- Between the 1st of May and 
the 1st of July, in the year 1874, said vessel 
was assessed by the assessor of the city of 
Chicago at the valuation of $7,000, said as- 
sessment being entered on the assessment 
book in the following form: 

A complete list of all the taxable personal 
property of the South division of the dty of CJii- 
cago, lU., according to the assessment roll, as 
returned or revised by the board of assessors 
for the year 1874. 

List of Vessels Ee^atered in thfa Dlstricb and Not 
Betnrned. 



j hme of Vessd. 
NortlTCape. 



jiame o f Owner. 
Jacob Johnson. 



Valuaiion. 



Tax, 



$7,t>00| 



By an ordinance duly passed .by the com- 
mon council of the city of Chicago, on the 
9th day of November, 1874, a tax of eighteen 
mills on the dollar was levied and assessed 
for the fiscal year 1874, on all real and per- 
sonal property in said city, at the valuation 
thereof shown by the assessment for that 
year as made by the city assessor. And on 
the 9th day of December, 1874, a wan-ant 
was issued to George Von Hollen, collector 
of said city, authorizing and directing Mm to 
collect said tax. The warrant was in the 
same form as the assessment as far as re- 
gards the description of the schooner and 
name of owner and her valuation, with an 
additional column in which the tax was car- 
ried out and fixed at §126, which is eighteen 
mills on her valuation. The warrant was in 
the usual form and directed the collector to 
collect the taxes assessed from the persons 
and property against whom the same was as- 
sessed. This tax remaining "unpaid, the col- 
lector, on the 13th of September, 1875, levied 
upon and took possession of said schooner 
under the assumed authority of his said war- 
rant, and held the same by virtue of said 
levy at the time of the filing of the libel in 
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this case. It was also admitted that the 
practice of the city assessor in making as- 
sessments upon vessel property has been and 
is to assess the same to the owner or owners 
with their other personal property when the 
owners list or return the same to the as- 
sessor, but when the owners fail to return or 
list their vessel property, the vessel is assess- 
ed by name in the name of her owner as ap- 
pears by the register in the office of the Unit- 
ed States collector of customs of the port of 
Chicago. : „ 

Magee, Oleson & Adkinson, for libellants. 

Francis Adams, Asst. Corp. Counsel, and 
John C. Richberg, for respondents, the col- 
lector and city of Chicago. 

BL0D6BTT, District Judge. It is claimed 
by the libellants that the levy upon this ves- 
sel was void: First, because this is a "duty 
of tonnage," within the meaning of the third 
clause of section 10 of the first article of 
the constitution of the United States. Sec- 
ond, because said assessment and warrant 
for the collection of said tax are void, for the 
reason that the assessment is against the ves- 
sel itself by name, and the warrant runs 
against the vessel and not against the owner. 

On the part of the respondents. Von Hollen 
and the citv of Chicago, it is urged, by way 
of demurrer to the libel, that a court of ad- 
miralty has no jurisdiction in the case made 
by the libel and facts in this case, and that 
the only remedy is to be found in the courts 
of law. 

I do not find that this precise question of Ju- 
risdiction has ever been raised and passed 
upon by the courts of this country or Eng- 
land. At least neither my own examination 
nor the industry of counsel has discovered 
any direct authority bearing upon the ques- 
tion. Upon general principles, however, I 
am of opinion that admiralty has jurisdiction 
in a case of unlawful seizure of maritime 
property for taxes or duties. Kent says: 
'The admiralty possesses authority to decree 
restitution of a ship unlawfully withheld by 
a wrong-doer from the real owner. In cases 
of illegal captures, and of bottomry, salvage, 
and marine torts, the admiralty courts in this 
country inquire into and decide on the rights 
and titles involved in the controversy." 1 
Kent Comm. 371. And the student of this 
branch of the law well knows that the ten- 
dency has been to enlarge the sphere of ad- 
miralty jurisdiction rather than to restrict it 
since Chancellor Kent's time. Admiralty has 
jurisdiction of all torts upon and injuries to 
maritime property committed on navigable 
waters, when actions of trespass on the case 
would lie if committed upon land on other 
classes of property. Philadelphia, W. & B. R. 
Co. V. Philadelphia & H. G. Steam Towboat 
Co., 23 How. [64 U. S.] 209; "Waring v. Clark, 
5 How. [46 U. S.] 441-^64. So, too, Mr. Jus- 
tice Story enumerates the following classes 
of cases as unquestionably falling within the 
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jurisdiction of the admiralty courts, viz.: 
"Assaults and other personal injuries; cases 
of collisions, or running of ships against each 
other; cases of spoliation and damage (as 
they are technically called), such as illegal 
seizures, or depredations upon property; 
cases of illegal dispossession, or withholding 
possession from the owners of ships, common- 
ly called possessory suits; cases of seizures 
under municipal authority for supposed 
breaches of revenue or other prohibitory 
laws; and cases of salvage." 3 Story, CJonst 
530, § 1663. [Conk. Adm. 21.] 2 In the ca^ 
of The Tilton [Case No. 14,054], it was said 
by the same learned authority, that suits in 
admiralty, touching property in ships, are ei- 
ther petitory suits, in which the mere title 
to the property is litigated and sought to be 
enforced, or they are possessory suits, to re- 
store the owner to the possession. The same 
point was held by the same learned judge in 
De Lorio v. Boit, [Id. 3,776]. And it is a 
fundamental principle that admiralty has ju- 
risdiction of petitory and possessory actions 
to recover ships when replevin would lie at 
common law. Ben. Adm. 164 & 275. 

Concluding, then, that this is a proper case 
for admiralty jurisdiction, the question is, 
does the case made entitle the libellants to 
the relief prayed, or to any relief in the prem- 
ises? The first point made by the libellants 
is, that the tax in question is a "duty of ton- 
nage" laid specifically upon this vessel by the 
city of Chicago, and as such void, because 
not laid with the assent of congress. 

What is the "duty of tonnage" meant to be 
prohibited by the constitution of the United 
States? It is a well known historical fact 
that nearly all European states and divers 
free cities and ports were in the habit of 
levying a tax upon all vessels entering their 
ports, in proportion to their tonnage. And 
this was what was known to the maritime 
and commercial world at the time of the 
adoption of the constitution as tonnage-tax, 
or duty of tonnage. The intention of the 
framers of the constitution was not only to 
make commerce free between the states, but 
to prohibit the states frocm in any manner, 
of their own will or caprice, Interfering with 
foreign commerce. A tonnage-tax is defined 
to be "a duty levied on a vessel according to 
the tonnage or capacity, without reference 
to where her owner resides. It is a tax upon 
the boat as an instrument of navigation, and 
not a tax upon the property of a citizen of 
the state." The duty of tonnage which the 
constitution of the United States prohibited 
the states from levying is any duty or tax 
on a ship, as such, without regard to the 
residence of her owner, whether it be a fixed 
sum upon its whole tonnage or a sum to be 
ascertained by comparing the amount of ton- 
nage with the rate of duty, when a ship, as 
an instrument of commerce, is required to 
pay a duty as a condition to her being al- 

2 [From 8 Clii. Leg. News, 121.] 



lowed to enter or depart from a port, or load 
or unload a cargo, either upon her tomiage, 
her property, or as a license to her officers or 
crew. Gibbons v. Ogden, 9 Wheat. [22 U. S.] 
1; Passenger Cases, 7 How. [48 U. S.] 283, 
459; Steamship Co. v. Port Wardens, 6 Wall. 
[73 U. S.] 31; State Tonnage Tax Cases, 12 
Wall. [79 U. S.] 204, 212. This tax does not 
purport to be levied upon this vessel accord- 
ing to her tonnage, but acording to her valua- 
tion as property- It is a tax upon this ship 
as part of the taxable property of the city 
of Chicago, she being owned and registered 
here. This tax is not, like a tonnage-tax, im- 
posed upon the ship as such for the privilege 
of trading or taking shelter in this port, but 
treats the ship as property subject to a tax 
in this city. 

The question of the liability of property In 
boats and vessels to be taxed by the state 
authorities, on valuation, as other property 
of the state is taxed, has been frequently dis- 
cussed by the supreme court of the United 
States, and the power uniformly conceded. 

In the Passenger Cases, 7 How. [48 U. S.] 
402, the court said: "A state cannot regulate 
foreign commerce, but it may do many things 
which more or less affect it. It may tax a 
ship or other vessel used in commerce, the 
same as other property owned by its citi- 
zens," So in the State Tonnage Cases, 12 
Wall. [79 U. S.] 212, the court said: "But 
ships and vessels owned by individuals, and 
belonging to the commercial marine, are re- 
garded as the private property of their own- 
ers, and not as the instruments or means of 
the federal government, and as such, when 
viewed as property, they are plainly within 
the taxing power of the states, as they are 
not withdrawn from the operation of that 
power by any express or implied prohibition 
contained in the federal constitution. Ar- 
gument, therefore, to show that they may be 
taxed as other property belonging to the citi- 
zens of the state is hardly necessary, as the 
opposite theory is indefensible in principle, 
contrary to the generally received opinion, 
and is wholly unsupported by any judicial de- 
termination. Direct adjudication to support 
that proposition is not to be found in the re- 
ported decisions of this court, but there are 
several cases which concede that such a 
tax, if levied by a state, would be legal, and 
no doubt is entertained that the concession is 
properly made. 

"Taxes levied by a state upon ships and 
vessels owned by the citizens of the state, 
as property, based on a valuation of the 
same as property, are not within the pro- 
hibition of the constitution, but it is equally 
clear and undeniable that taxes levied by a 
state upon ships and vessels as instruments 
of commerce and navigation are within that 
clause of the instrument which prohibits 
the states from levying any duty of tonnage 
without the consent of congress; and it 
makes no difference whether the ships or 
vessels taxed belong to the citizens of the 
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state -whicli levies the tax or tlie citizens of ■ 
another state, as the prohibition is general, 
withdrawing altogether from the states the 
power to lay any duty of tonnage under any 
•circumstances, without the consent of con- 
gress. 

"Annual taxes upon property In ships and 
vessels are continually laid, and their valid- 
ity was never doubted or called in question, 
but if the states, without the consent of 
■congress, tax ships or vessels as instru- 
ments of commerce, by a tonnage duty, or 
indirectly, by imposing the tax upon the 
master or crew, thoy assume a jurisdiction 
-which they do not possess, as every such 
act falls directly within the prohibition of 
the constitution. 

"Prior to the adoption of the constitution 
the states attempted to regulate commerce, 
and they also levied duties on imports and 
exports, and duties of tonnage, and it was 
the embarrassment growing out of such 
regulations and conflicting obligations which 
mainly led to the abandonment of the con- 
federation and to the more perfect union 
under the present constitution." 

In the light of these authorities I tfiere- 
forc conclude that this tax is not a "duty 
of tonnage." 

I come now for a moment to consider the 
second objection to this seizure, on the 
ground that this assessment and warrant 
are against the ship and not against the 
owner, and for that reason void. It was 
conceded on the hearing that ships and ves- 
sels are personal property, and such all the 
authorities define them to be. The law in 
this state in force at the time this assess- 
ment was made required the owners of all 
personal property to return each year to the 
assessor a schedule or list of all their per- 
sonal property subject to taxation, by a cer- 
tain day, to be fixed by the assessor, and it 
was the duty of the assessor to fix the fair 
cash value thereof . Eev. St 111. 1874, c. 120, § 
24; Id. c. 24, §§ 249, 251-253. The twenty- 
fifth section of chapter 120 prescribed the 
form of the schedule, and required, among 
other things, that it should distinctly set 
forth in the seventeenth item "every steam- 
boat, sailing vessel, wharf-boat, barge, or 
other water-craft," etc. And by the thir- 
teenth section of the same chapter it was 
provided that "all persons, companies, and 
corporations in this state, owning steam- 
boats, sailing vessels, wharf-boats, barges, 
and other sailing craft, shall be required to 
list the same for assessment and taxation in 
the county, town, city, village, or district in 
which the same may belong or be enrolled, 
registered, or licensed, or kept when not en- 
rolled, registered, or licensed." 

Here is a plain and palpable duty imposed 
by law upon the owner of vessel property. 
It was admitted on the hearing that, be- 
tween the 1st of May and 1st of July, 1874, 
a notice was sent to, or served upon the 
owners of all vessels, as shown by the reg- 



ister of the port, requiring them to list their 
property as required by law. It is not con- 
tended that the interest of these libellants, 
or either of them, was scheduled in any list 
of taxable property returned by them or ei- 
ther of them to the assessor. In fact, it is 
admitted that the only tax assessed upon 
or against this property is the one now in 
question. Undoubtedly this vessel, being 
personal property, should be taxed against 
some owner. The general theory of our law 
does not allow of the assessment of the tax 
on personal property as an independent res 
or thing, as it may be assessed on real es- 
tate under certain circumstances, although 
there are some features of our later revenue 
laws which seem to point to the idea that 
the legislature intended, even in regard to 
some classes of personal property, lite bank 
shares, capital stock, and vessel property, 
to tax the thing itself without regard to 
any personal liability of an owner. But, 
notwithstanding these incongruities, the 
general principle running through our law, 
as it now stands and stood at the time the 
tax was levied, required the owner of ves- 
sel property to list it as personal property 
for taxation where it was subject to taxa- 
tion, either by virtue of his residence or the 
enrollment and registration of the property. 
It is not necessary that I should decide what 
would be the duty of the owner of a vessel 
residing at one place when his vessel is en- 
rolled or registered in another tax district, 
as it is not claimed that these owners, or ei- 
ther of them, were taxed elsewhere for this 
vessel, and it is admitted that two of the 
owners, representing three-fourths of the 
property, resided in Chicago, and the vessel 
was registered or enrolled as owned by li- 
bellant, Jacob Johnson. Here it is admitted 
that the owners of this property made no re- 
turns of it to the assessor, and the assessor 
assessed it in the form and manner I have 
indicated. The assessment and warrant 
show the name of the vessel and the name 
of her registered owner, her valuation, and 
the tax; nor does it appear that Johnson or 
either of the other libellants made iany re- 
turn of other personal property. The posi- 
tion is, that this is a tax against the vessel, 
as such by her name— an assessment and 
warrant in rem, so to speak— instead of an 
assessment against her owners. 

But I differ with the proctors for libellants 
as to the construction and effect to be given 
this assessment and warrant. True, the 
owners might have returned their interest 
in this vessel in their list of personal prop- 
erty, and if they had done so it should and 
would have gone into their personal prop- 
erty assessment; but they neglected to do 
this, and left the assessor to search out this 
property, fix its ownership, and assess its 
value as best he could. The assessor has 
made an assessment in which the name of 
the owner, the description of the property, 
and its valuation, all appear. What more is 
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requisite? and what else could tlae assessor 
have done under the circumstances? The 
warrant, like the assessment, shows the 
name of the owner, the description of the 
property, its value, and the amount of the 
tax. I know of no other legal requisites for 
a tas warrant; nor does It make any difEer- 
ence, in my estimation, that the description 
of the" property is in the first column to the 
left hand, and the name of the owner in the 
second. It seems sufficient if these facts ap- 
pear on the face of the paper. 

This may have been, and, for aught that 
appears in this case, was, the only property 
for which Jacob Johnson was taxed in the 
year 1874. If his property was valued too 
high, or if he was taxed as sole owner of a 
piece of property when he was only part 
owner, the law provides a way in which he 
could by attending to it in apt time have had 
the assessment corrected; but it does not lie 
in his mouth, after neglecting his duty in re- 
gard to listing his property, and after allow- 
ing the time to pass within which the assess- 
ment, as made by the assessor, stood open 
for correction, to object to the assessment in 
these particulars; when It was his obvious 
duty to have made it right in the first in- 
stance or had it corrected in proper time. 

The policy of our law is that all property 
shaU bear Its equal share of the burdens of 
the state and city government A court of 
admiralty is essentially a court of equity, and 
unless the libellant shows that some plain 
legal or equitable right has been violated, or 
is in danger of being violated, relief will not 
be given in this court. This vessel was sub- 
ject to taxation by the city of Chicago. She 
was registered in the name of Jacob John- 
son, who was a resident of this city. He 
must, for the purposes of taxation, be pre- 
sumed to be the sole owner. It is possible 
that if Johnson had, while the assessment 
was subject to correction, appeared before 
the proper tribunal and shown that he was 
only half owner, and asked to have the as- 
sessment corrected In that particular, it 
might have been done. But he failed to do 
this, and there is enough, as I think, upon 
the face of the assessment and warrant and 
upon the admitted facts, to show that the 
tax was properly assessed. 

It may be said that Peterson, one of the 
lihellants, and owner of a quarter Interest 
in the property, did not reside in the city of 
Chicago, but resided at Lake View, and, 
therefore, his interest could only be taxed 
where he resided. My answer to that is, 
that Johnson appeared to be the sole owner 
of record, and officers charged with the as- 
sessment and collection of taxes are not re- 
quired to look Into the secret ownership of 
personal property. They do their duty when 
they assess the property against the appar- 
ent owners, as shown by possession or mun- 
iment of title. Take, for instance, a large 
wholesale or manufacturing firm in this city. 
There may be silent partners residing else- 



where, who have an interest in the goods» 
but the property is here, the firm, as a busi- 
ness entity, is here, and this, therefore, 
should be, and under the law is, the place of 
taxation. 

I come, then, to the conclusion that the 
tax complained of in this case is not a "duty 
of tonnage," and that the warrant under 
which this vessel is seized and held is fi 
far good as to amount to a justification in 
this court of the seizure complained of. I 
do not say that it would be a justification in 
a court of law, for that question is not be- 
fore me; but a court of admiralty, like a 
court of equity, looks into the substantial 
merits of the controversy, and I find this 
property subject to assessment in the oity» 
that it was in form so assessed, and a war- 
rant issued to the collector for the collection 
of the tax. and no reason is shown or made 
to appear why the tax should not be paid. 
If the property is taxed in the name of one 
owner instead of three, it is owing to the 
negligence of those owners in not returning 
their schedules, or calling for a correction of 
the books after the assessment was made. 
The libel will, therefore, be dismissed with 
costs. 



Case 3S"o. 10,3iea. 

The NORTH CAROLINA- 

[Blatchf. Pr. Cas. 44.] i 

District Court, S. D. New York. Aug., 1861.^ 

Prize. 

Vessel condemned as enemy property. 

The ship North Carolina was captured, on 
the 14th of May, 1861, at sea, ofe Cape Henry, 
by the United States ship Quaker City, under 
the command of Acting Master S. W. Math- 
ew, and was libelled by the United States 
and her captors, as subject to forfeiture, for 
violation of the blockade of the Virginia ports, 
and as enemy's property. On the trial the- 
United States district attorney abandoned all 
the other charges than that she is the prop- 
erty of enemies. Her master, for himself 
and other part owners, intervened, and took 
issue upon the charges, averring that the ves- 
sel was owned by him and co-owners in the 
state of Virginia, and denying that they were 
insurgents, and asserting that they were true- 
and loyal citizens of the state of Virginia. 
Her crew also intervene by claim for wages 
due them for services on board the ship up 
to the time of capture, amounting to ?277,79. 

BETTS, District Judge. The test oath made- 
hy the master is, that the ship belonged to- 
Norfolk and other ports of Virginia, but no 
other particulars of ownership are stated, ex- 
cept a partial list of the names of the owners; 
and, he adds in answer to the fifth prepara- 



1 [Reported by Samuel Blatehford, Esq.] 

2 [Affirmed in Case No. 10,317.] 
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tory interrogatory, that the ship hetongeJ to 
Harvey & Brothers, of Norfolk, Virginia, and 
the orphan children of John Gordon, deceas- 
ed, and John Tanis, and John Foster, and 
Seth Foster, (the witness,) all the owners be- 
ing residents of Norfollc but the two last, who 
are residents of Mathews county, Virginia. 
The vessel was captured -vrithout cargo on 
board. 

It has already been so often ruled by- the 
court, in disposing of the preceding suits, 
that the hostilities waged by rebels and in- 
surgent citizens of the United States, under 
the appellation of "Seceding States," or "Con- 
federate States," against the government, 
laws and constitution of the United States, 
constitute a condition of public war, and that 
the rebels levying such war have become 
enemies of the United States, notwithstand- 
ing their allegiance to the mother country, 
and in public acceptation residents of the 
state or place waging war, that it is needless 
to reiterate that doctrine on this occasion. It 
being considered by the court that the ship 
North Carolina, when captured by the libel- 
lants, was the property of enemies of the 
United States in open war against them, she 
is adjudged lawful prize of war, and ordered 
to be condemned in this suit, with costs of 
suit. 

The decree in this case was affirmed by the 
circuit court on appeal, July 17, 1863 [Case No. 
10,317]. 



Case Xo. 10,317. 

The NORTH CAKOLXNA. 

[Blatchf. Pr. Cas. 645.] i 

Circuit Court, S. D. New York. July 17, 1863.2 

ifuiZE — Enemy PROPERTr. 

Decree of the district court, condemning vessel 
and cargo as enemy property, affirmed. 
[Cited in The Amy Warwick, Case No. 341.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York. 

[The ship North Carolina was captured by 
the libelants, and was adjudged by the dis- 
trict court to be lawful prize of war, and was 
ordered to be condemned, with costs of the 
suit. Case No. 10,316a. From that decree 
the owners of the North Carolina appeal.] 

NELSON, Circuit Justice, This vessel was 
captured ofC Cape Henry, on the 14th of May, 
1861, by the steamer Quaker City. Her own- 
ers were citizens and residents of the state of 
Virginia at the time. She has been con- 
demned as enemy property. Decree below 
affirmed, [Case No. 10,316a.] 



NORTH CAROLINA, The. See Case No, 6,- 
451. 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Affirming Case No. 10,316a,] 



(Case No. 10,318) NORTH 
Case ISTo. 10,318. 

NORTH CAROLINA v. TRUSTEES OF UNI- 
VERSITY et al. 

[1 Hughes, 133; i 5 N. B. R. 466; 65 N. C. 714.] 

Circuit Court, D. North Carolina. 1871. 

JoEiSDiCTroN or CiRCOir Court — Suit betweek 
State axd Its Own Citizens. 

The circuit courts of the United States have 
not jurisdiction of a case, either at law or m 
equity, in which a state is ^laintifE against its 
own citizens. The constitution of the United 
States does not confer such jurisdiction, nor is 
it conferred by any act of congress. Such ju- 
risdiction is not conferred upon the circuit court 
in this c?se by the bankruptcy act of 1867 [14 
Stat 517], because there are other necessary par- 
ties than the assignee in bankruptcy, and with- 
out such parties the plaintiff could not sustain 
this suit in any court 

[Cited in Payson v. Dietz, Case No. 10.861; 

Texas v. Lewis, 12 Fed. 3, 14 Fed. 66.] 
[Cited in Gilbert v. Priest 8 N. B. R. 166; Cog- 
dell V, Esum, 69 N. C. 464.] 

[This was a bill in equity by the state of 
North Carolina against the trustees of Uni- 
versity and 0. W. Dewey, assignee, and oth- 
ers.] 

BROOKS, District Judge. The attention 
of the court has not been invited to the ques- 
tion of jurisdiction in this case by either the 
complainant or respondent in their arguments, 
yet that is a question to be considered in the 
opinion of the court, and the first properly de- 
mandhig attention. All the authority Tested 
in the courts of the United States to hear and 
determine causes arises under the provisions 
of the constitution of the United States or 
acts of congress. By the provisions of tie 
constitution the supreme court of the United 
States is established, and its jurisdiction pre- 
scribed d^ectly, and it is further provided 
that congress shall have power to create or 
establish inferior courts. Then we think that 
it necessarily follows that congress has the" 
power to prescribe the jurisdiction of such 
courts, "We are sustained in this view by 
the opinion in the case of Osborne v. U. S. 
Bank, 9 Wheat [22 U. S.] 738, and Sheldon 
T. Gill, 8 How. [49 U. S.] 448. The second 
section of the third article of the constitution 
relates to the subjects or classes of cases de- 
clared to beVithin the jurisdiction or' power 
of the United States courts, and is as follows: 
"The judicial power shall extend to all cases 
in law and equity arising under this constitu- 
tion; the laws of the United States, and treat- 
ies made, or which shall be made under their 
authority; to all cases afEecting ambassadors, 
other public ministers and consuls; to all 
eases of admiralty and maritime jmrisdic- 
tion; to controversies to which the United 
States shall be a party; to controversies be- 
tween two or more states; between a state 
and citizens of another state; between citi- 
zens of difEerent states; between citizens of 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission,] 
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the same state claiming lands under grants 
of different states;" and lastly, "between a 
state, or the citizens thereof, and foreign 
states, citizens, or subjects." If the framers 
of our constitution had proceeded no further, 
it might be contended with more reason that 
this suit as instituted comes within the juris- 
diction intended to be conferred upon the cir- 
cuit courts, but, as if to leave no doubt upon 
the subject, they proceed, in the second clause 
of the second section of the third article, to 
enumerate the class of cases over which the 
supreme court shall have original jurisdiction, 
and with these we find all cases affecting 
ambassadors, other public ministers and con- 
suls, and those in which a state shall be a 
party; and it is further provided that, as to 
all other subjects included within the juris- 
diction prescribed, the supreme court shall 
have appellate jurisdiction. It may be said 
that, though original jurisdiction is by this 
provision of the constitution conferred upon 
the supreme court, it is not exclusive, but 
only concurrent with some other tribunal. 
We think that a fair construction of the lan- 
giiSLge of the constitution excludes such a 
conclusion, and we are happily sustained in 
this opinion by the opinion of the court in 
the case of Gale" v. Babcocic [Case No. 5,188]. 
It will be seen that m this case it is decided 
that the circuit courts have no jurisdiction of 
a cause in which a state is a party. If more 
authority should be desired upon this point, 
we refer to the case of Osborne v. U. S. 
Bank, 9 Wheat [22 U. S.] 820, in which it is 
declared that, in such cases in which original 
jurisdiction is conferred upon the supreme 
court, founded on the character of the parties, 
the judicial power of the United States can- 
not be exercised hi its appellate form. In 
the case before us the state of North Carolma 
is complainant, and the only complainant, 
and it is the character of that party that 
brings the case withm the original jurisdic- 
tion prescribed for the supreme court, and 
consequently, according to the opinion of the 
court in the case last cited, is excluded from 
the appellate jurisdiction of that court. 

[We hold that it was not intended by any 
provision of the constitution or the laws to 
confer jurisdiction on this court In any case 
involving many thousands of dollars (as in 
this case) without the right of appeal in the 
event either party should be dissatisfied 
with the decision of this court].2 

Again, in the cases of Martin v. Hunter's 
Lessees, 1 Wheat [14 U. S.] 237; Cohen v. 
Virginia, 6 Wheat. [19 U. S.] 392,— it is de- 
cided that in such cases as draw in question 
the laws, constitution, or treaties of the Unit- 
ed States, though a state may be a paity, 
the jurisdiction of the supreme court is ap- 
pellate, for in such a ease the jurisdiction is 
founded, not upon the character of the par- 
ties, but upon the nature of the controversy. 
Such cases may be taken by appeal or writ 
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of error from the highest judicial tribunal of 
a state to the supreme court of the United 
States. 

The great American constitutional judge, 
in delivering the opinion of the supreme 
court of the United States in Cohen v. Vir- 
ginia before referred to, uses this language: 
"It has also been argued, as an additional 
objection to the jurisdiction of the court, that 
cases between a state and one of its own 
citizens do not come within the general scope 
of the constitution, and were obviously never 
intended to be made cognizable in the fed- 
eral courts. The state tribunals might be 
suspected of partiality in cases between itself 
or its citizens and aliens, or the citizens of 
another state, but not in proceedings by a 
state against its own citizens. That jeal- 
ousy which might exist in the first case could 
not exist in the last and therefore the judi- 
cial power is not extended to the last. This 
is very true (says this learned judge), so far 
as the jurisdiction depends upon the char- 
acter of the parties. If the jurisdiction de- 
pended entirely upon the character of the 
parties, and was not given where the parties 
had not an original right to come into court 
that part of the second section of the third 
article which extends the judicial power to 
all cases arising under the constitution and 
the laws of the United States would be mere 
surplusage. It may be true that the partiali- 
ty of the state tribunals in ordinary contro- 
versies between a state and its citizens was 
not apprehended, and therefore the judicial 
power of the Union was not extended to such 
cases." The ground, as is seen, upon which 
the jurisdiction of this court is claimed in 
this case, depends upon the character of the 
parties, and not the character of the subject 
in controversy. All we have said, it will be 
observed, relates more particularly to the pro- 
visions of the constitution, and in regard to 
the prescribing and the distribution of the 
judicial power of the United States. 

The act of 1789, section 24 [1 Stat 85], is 
the first whereby congress undertook to pre- 
scribe the jurisdiction of the circuit courts, 
and we find by the seventeenth section of 
that act that such courts are vested with 
original cognizance, concurrent with the 
courts of the several states, of all suits of a 
civil nature, at common law or in equity, 
where the matter in dispute exceeds a c«r- 
tain sum stated, and the United States are 
plaintiff or petitioner, 'or an alien is a party, 
or the suit is between a citizen of the state 
where the suit is brought and a citizen of 
another state- It is quite clear, we think, 
that the provisions of this act do not em- 
brace a case in which a state is a party. This 
question, however, was raised soon after the 
passage of the act in the case of Gale v. ' 
Babcock, before referred to; and in this 
case it was decided that the circuit court 
had no jurisdiction between a state and its 
citizens, or citizens of other states. It was 
at one time supposed that the constitution 
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gave a broader power to the court. But it 
has been long since settled that the civil ju- 
risdiction of the circuit courts is governed by 
tJae acts of congress. Turner v. Bank of 
North Carolina, 4 Ball. [4 U. S.] 10; Me- 
Intyre v. Wood, 7 Cranch [11 U. SJ 508; 
Kendal v. U. S., 12 Pet. [37 U. S.] 616; Carey 
T. Curtis, 3 How. [44 U. S.] 245. But the 
power to entertain this suit is claimed by 
counsel, for this court, under the provisions 
of the banlcrupt act of 1867. After a care- 
ful examination of the provisions of that act, 
we are of opinion that it was not designed 
to confer, and does not, in fact, confer, such 
power. If we could believe that the original 
jurisdiction conferred by that act upon the 
circuit courts was as full as or equal, in all 
respects, to that conferred upon the district 
courts, we could not regard it as intending 
to produce so inevitable a conflict with the 
provisions of the constitution before referred 
to, limitmg and restricting, according to our 
construction, the original jurisdiction in cases 
in which states are parties, to the supreme 
court. We hold that no such jurisdiction as 
tliat contended for in this case was intended 
to be conferred upon this court; and further, 
If it was clearly otherwise, that any attempt 
to do so on the part of congress would be 
ineffectual; for, as has been before seen, the 
constitution having Itself provided that the 
jurisdiction in such eases should be original 
In the supreme court, it must be regarded as 
exclusive of the other courts of the United 
States, as much so as if the term "exclusive 
original jurisdiction" had been employed. 
And this appears to us to be the view enter- 
tained by the court in the case of Osborne v. 
U. S. Bank, before cited. 

It has been suggested that there has been 
greater necessity for the exercise of jurisdic- 
tion by this court In this case, because, as 
is insisted by the bankrupt law, the jurisdic- 
tion conferred upon the district and circuit 
courts of the United States is exclusive, and 
that no suit by or against an assignee can 
be maintained in the state courts. We agree 
that the only jurisdiction actually conferred 
by that act Is with these courts; but it does 
not follow that an assignee may not sue or 
be sued in the state courts, and we think that 
an assignee may sue or be sued in the state 
courts. If we entertained the opinion that 
all controversies respecting a bankrupt's es- 
tate could only be heard and determined in 
the district or circuit courts of the United 
States, we confess that we would express 
the view we entertain with much more hesi- 
tation than we now feel. Let the bill be dis- 
missed. 
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The 'NORTHERN BELLE. 
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District Court, D, Wisconsin. Sept Term, 
1866.S 

Perils of the Sea Defined — Duty op CABBiEit 

AS TO Vessel— Barges— Opisioss op Insuraijce 

A6ESTS OK Shipper so Excuse. 

1. A loss by perils of the sea or dangers of 
river navigation, includes only such as areof an 
extraordinary nature, or arise from irresistible 
force, or from inevitable accidents, or from some 
overwhelming power which cannot be guarded 
against by the ordinary exertions of human 
skill and prudence. In taking two loaded barges 
in a strong wind around a point where the chan- 
nel was narrow and the water shallow,— but 
where one barge could have passed in safety, — 
the carrier is guilty of negligence. 

2. The first duty of a carrier by water is to 
provide a sea-worthy vessel, tight and stanch, 
and suitable in every respect to the particular 
service in which she may be employed. 

3. Barges, for bulk wheat must be firmly and ' 
well built, in the best manner, and of the best 
materials. It is just as necessary that they 
should be tight, stanch, and strong, as a ship 
or any other vessel- 

4. Any opinions expressed by agents of the in- 
surance company, or by the shinper, form no ex- 
cuse. The whole responsibility of the sea-wor- 
thiness or fitness of the barge rests with the 
carrier. 

This libel in admhralty was brought for the- 
value of a cargo of wheat, shipped in bulk, 
at Hastings, in Minnesota, on the barge Pat 
Brady, to be towed by the steamboat Keokuk 
on the Mississippi river, and delivered at La. 
Crosse, In Wisconsin, in good order, the un- 
avoidable dangers of river and fire only ex- 
cepted. It is charged in the libel, that the- 
barge was sunk and the wheat damaged, in. 
consequence of the unseawortliiness of the- 
barge, aud of the negligence and unskillful- 
ness of the officers and crew of the boat. The- 
answer of respondent alleges, that the barge- 
was tight, stanch and strong, and sea-worthy, 
and in every respect fit to perform the voy- 
age; that the wheat was carefully stowed in 
the barge, which was taken in tow by the 
boat; that when opposite Prescott, the wind 
was so strong, and blew so hard, that it. 
drove the barge on to a bar, so that the- 
barge stranded on the bar; and while so- 
grounded, and in consequence of the strain 
and injury thereby received, and the violence- 
of the storm, the barge commenced leaking;, 
that the failure to deliver the wheat at La 
Crosse was the result of unavoidable dangers 
of river navigation, and not, in any manngr, 
of default of respondent, or of unseaworthi- 
ness of the barge. The boat and barge were - 
used in the business of carrying wheat in. 
bulk. 
[See Case No. 7,721.] 

1 [Reported by -Tosiah H. Bissell, Esq., and 
here reprinted by rermission.] 

2 [Affirmed by circuit court. Case unreported. 
Decree of circuit court affirmed by supreme - 
court in 9 Wall. (76 U. S.) 526.J 
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J. H. Van Dyke, for libellant 
J. W. Gary, for respondent. 

ani/LEE, District Judge. A loss by perils 
of tlie sea, or dangers of river navigation, in- 
cludes sueli losses only to the cargo as are 
of an extraordinary nature, or arise from ir- 
resistible force, or from inevitable accidents, 
or from some overwhelming power, which 
cannot be guarded against by the ordinary 
exertions of human skill and prudenca If 
the loss occurs by a peril which might have 
been avoided by the exercise of any reasona- 
ble skill or diligence at the time when it oc- 
cm-red, it is not deemed to be, in the sense 
of the phrase, such a loss by th^ perils of the 
sea or the dangers of the river, as will ex- 
empt the carrier from liability, but rather a 
loss by his gross negligence. A loss from the 
effects of storms and tempests, in straining 
the ship, or causing her to spring a leak, or 
ship a sea whereby damage or injury is done 
to the goods on board, are losses perfectly 
attributable to the perils of the sea; al- 
though in a mitigated sense, they may be 
said to be ordinary accidents. Story, Bailm. 
§ 512, and cases referred to. 

It appears from the evidence that the acci- 
dent occm-red in the daytime, and on a warm 
day in June. The water was so low that 
the barges had not over thi-ee-fourths of a 
load. The captain and pilot were well ac- 
quainted with the bar at Prescott, and knew 
that it was at that season one of the most 
troublesome bars in the river on account of 
low water, and that the turn around the point 
was very short The pilot had never met 
with an accident there. They could have 
passed in the channel, whicn was 150 to 200 
feet wide, in safety with one bai-ge, and they 
knew that the wind that was blowing fresh 
all day, might be stronger at that point The 
wind was not a breeze, but enough to make 
the boat flank some. The wind was not so 
strong as to require the pilot house to be 
closed, or to inconvenience the pilot. The ac- 
cident was not unavoidable. One of the 
barges should have been taken through at a 
time. The pilot knew one barge could be 
taken through safely. He knew the bar, and 
the course of the wind, and the low stage 
of water; and with all this knowledge, he 
backed and attempted to force his heavily 
loaded boat and two barges through or over 
the sand bar, at the risk .of breaking some- 
thing, liines might have been put forward 
to secure the boat from flanking, and should 
have been done. If the pilot was running 
on the starboard side of the channel, as 
testified by libellam, then he was in fault 
for not exercising more care and diligence 
to avoid the accident The Louisiana, 3 
Wall. [70 XJ. S.] 164r-174. The carrier is in 
the light of an insurer, and must establish the 
exception in the bill of lading beyond a rea- 
sonable doubt Pressure of the barge against 
the bar caused her seams to open. 
After a thorough examination of the testi- 
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mony, I am well satisfied that the barge was 
not of sufficient strength to carry wheat in 
bulk, safely, particularly at low stages of 
water. From her age and construction, she 
was not strong enough to resist the inward 
pressure of bulk wheat on her sides, and the 
outward pressure of a tow-boat and a sec- 
ond barge against the sand bar. Carriers on 
the river of bulk wheat stowed in barges, 
must have barges well and firmly built, in the 
best manner and of the best materials. A 
carrier's first duty, and one that is implied 
by law, when he is engaged in transporting 
goods by water, is to provide a sea-worthy 
vessel, tight and stanch, and suitable in 
every respect to the particular service in 
which she may be employed. It is just as 
necessary that a barge employed in carrying 
wheat in bulk, should be tight, stanch and 
strong, as a ship, or any other vessel. The 
cargo is liable to damage by wet; and by 
shifting and settling it presses hard on the 
walls of the barge. The barge Pat Brady 
does not come up to the requirements of the 
law. She was old and slightly built, with 
knuckles , instead of knees. But five weeks 
prior to the accident in question, by being 
pressed against something when in tow of 
the steamboat Keokuk, the seams of this 
barge opened, and her butts sprung as in this 
case. Repairs were made on her by putting 
in some new timbers, but she still remained 
an old and weak barge, liable to give way 
at any time. Witnesses who examined her 
after the repairs, testify that portions of her 
timbers were entirely decayed. It is quite 
certain that the barge was not of sufficient 
strength to resist an effort to plough through 
a sand bar, or the pressure of short turns 
on a bar, for the sake of speed, as appears to 
be the practice of the officers of claimant 

It was the duty of the carrier to see to the 
sufficiency of the barge. Any opinions ex- 
pressed upon that subject by agents of the 
insurance company, or by the shipper, form 
no excuse. The whole responsibility of the 
sea-worthiness or fitness of the barge, rests 
with the carrier, and he is responsible for 
defects in it Upon a casual view, the barge 
may have been thought nearly as good as 
new after the repairs, but at the same time 
she is proven to be old and rotten. Claimant 
has failed to sustain the answer, either as to 
the sea-worthiness of the bai-ge, or the excep- 
tion of dangers of the river, and the decree 
must be for libellant 

This case was carried by appeal to the circuit 
court and then to the supreme court of the 
United States, and the opinion of the latter court 
aiRrming the^ judgment of the district court is 
pubhshed m 9 Wall. [76 U. S.] 526. [See Cases 
Nos. 7,663 and 5,361.] 

As to carrier's duly in providing a sea-worthv 
vessel, see 928 Barrels of Salt [Case No. 10.- 
272], and cases there cited. 

The clause "except the perils or dangers of 
the rivers or lakes" considered. McArthur v. 
Sears, 21 Wend. 190. 

Dangers of navigation and perils of the sea 
defined. 1 Pars. Shipp. & Adm. 253; 3 Kent, 
Comm. 216, and cases there cited. 
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Case 3Sro. 10,330. 

The NORTHERN INDIANA. 

[3 Blatchf. 92; 1 16 Law Rep. 433, 449.] 

District Court, N. D. New York. 1853. 

Circuit Court, N. D. New York. Nov., 1853. 

CotLisioN — Steam and Sail — Negligexce op 

Steamer — Dakkxess and Fog — Speed — 

Close-Hauled Schooser— Look-Got. 

1. Running a steamer of fifteen hundred tons 
burthen at the rate of seventeen miles an hour, 
along a track frequented by sailing vessels, when 
it is impossible, in consequence of a thick fog, or 
the darkness of night, to discern an aj^roaching 
vessel in time to avoid running her down, is, of 
itself, conclusive evidence of siich gross negli- 
gence or recklessness, as to render the steamer 
liable for all the damages occasioned by a col- 
lision between such steamer and another vessel, 
unless it is clearly proved that those in charge 
of the other vessel were also in fault. 

2. In a night so light and clear as to render 
that degree of speed -justifiable, the fact that a 
collision With a close-hauled schooner occurred 
while the latter displayed a plain light, and the 
signal lights required on the northern and north- 
western lakes by the act of congress [9 Stat 
382], is enough to cast upon the steamer the bur- 
then of establishing, by satisfactory evidence, 
that there was no want of care or skill on the 
part of those in charge of her. 

[Cited in Richelieu & O. Nav. Co. v. Boston 
Marine Ins. Co., 26 Fed. 602.] 

3. When a steamer, under a full head of 
steam, is about meeting a close-hauled schoon- 
er in an open lake, their courses being nearly 
opposite, the duty of checking speed and chan- 
ging direction devolves upon the steamer alone, 
and the schooner has the right, and it is or- 
dinarily her duty, to keep her course. 

[Cited in The Osprey, Case No. 10,606.] 

4. The wont of a look-out, detailed and sta- 
tioned for the constant performance of that spe- 
cific duty, is, of itself, a circumstance of a 
strong, condemnatory character, and, in ease of 
collision, exacts from the vessel neglecting it, 
clear and satisfactory proof that the misfortune 
encountered was not attributable to her miscon- 
duct in that particular. 

[Cited in The Ancon, Case No. 348; M'Cabe 
V. Old Dominion S. S. Co., 31 Fed. 239; The 
Manhasset, 34 Fed. 419.] 

5. The mate, while the officer of the deck, and 
holding temporary command of a steamer of 
fifteen hundred tons burthen, is continually lia- 
ble to be called to the discharge of duties in- 
compatible with the keeping of a constant and 
vigilant watch during the darkness of the night, 
and ought not to be relied on for that purpose. 
For such purpose, he would ordinarily be less re- 
liable than the man at the wheel, when specific- 
ally charged with that additional duty; and it 
is well settled that the wheelsman is not a suf- 
ficient look-out for such a vessel under such 
circumstances. 

[Cited in Baltimore & O. R. Co. v. Wheeling 
P. & O. Transp. Co., 32 Ohio St. 145.] 

6. The inside of the pilot-house, on board of 
such a steamer, is not, in a dark night, the prop- 
er position for a look-out. 

7. When the officer in charge of a steamer 
discovers the light of another vessel, and that 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



there is danger of a collision, and cannot, by 
reason of darkness or fog. determine her posi- 
tion or her course with sufficient certainty to en- 
able him to decide what change should be made 
in the steamer's helm, he should slacken and, 
if necessary, stop and reverse his engine, so as 
to diminish the speed of his vessel, until he is 
able to determine what change of direction will 
prevent a collision; and a failure to do so, con- 
nected with an improper order for the change of 
the helm, given in ignorance of the course and 
position of the other vessel, will render the 
steamer liable. 
[Cited in The Free State, Case No. 5,090; 

The Louisiana, Id. 8,537; McWilliams v. 

The Vim, 12 Fed. 913; The City of New 

York, 35 Fed. 609.] 

8. The cases of St. John v. Paine, 10 How. 
[51 U. S.] 557, and The Genesee Chief v. Fitz- 
hugh, 12 How. [53 U. S.] 443, referred to, and 
their doctrines applied. 

9. It is no answer to proof of an excessive and 
unjustifiable rate" of speed on the part of a 
steamer, while running in a dark night or in 
thick weather along the track of sailing vessels, 
that a reduction o± speed would subject the 
steamer's owners to penalties for the non-per- 
formance of their contract with the post-office 
department. No contract with a public office, 
and no considerations of public convenience, can 
justify a rate of speed highly dangerous to the 
lives and property of persons pursuing their law- 
ful business on the same route. 

10. No precise rate of speed can ever be pre- 
scribed. It must depend upon the locality, and 
the particular ' and peculiar circumstances of 
each case; but it must not be such as cannot 
be maintained without probable injury to the 
lives and property of others. 

[Cited in The Hansa, Case No. 6,037.] 

Various libels in rem were filed in the dis- 
trict court against the steamboat Northern 
Indiana, to recover damages for a collision. 



HALL, District Judge. Considerable time 
having elapsed since the argument of these 
causes, I have examined with great care the 
very full minutes of testimony taken by me 
at the hearing, and have endeavored to as- 
certain, with as much certainty as prac- 
ticable, the material facts upon which the 
rights of the parties depend. 

The testimony, as In most cases of collision, 
is indefinite and conflicting, and, in respect 
to questions of time and distance, necessarily 
conjectural and uncertain; but the most im- 
portant questions of fact which arise in the 
case may, perhaps, be determined with quite 
as much certainty as in most cases of this 
character. 

The libellants in these causes seek to recov- 
er the damages sustained by them respective- 
ly, in consequence of a collision between the 
steamboat Northern Indiana and the schoon- 
er Plymouth, on the 23d day of June last. 
The libellants in one of the suits were the 
owners of the Plymouth; and the libellants 
in the other cases were the owners of por- 
tions of her cargo. 

The collision occurred on Lake Erie, about 
twenty-five miles northerly from Cleveland, 
Ohio, about one o'clock in the morning. The 
schooner sank a few minutes after the col- 
lision, and was, with her cargo, totally lost. 
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The witnesses differ somewhat widely in 
reference to the direction and force of the 
wind, the darkness of the night, and the 
density of the haze upon the water. The 
darkness and haze are represented by the 
claimants' witnesses to have heen so thick as 
to prevent them from seeing the schooner in 
time to avoid the collision; while those on 
board of the schooner declare that the night 
was clear, with only a few small scattering 
clouds to obscure the bright star-light, and 
that the haze upon the water was so slight 
as not to materially obstruct the view of an 
approaching vessel. 

There was no moon, and the night was not 
entirely clear; but, from the whole evidence, 
it may be safely assumed that, notwithstand- 
ing the slight haze upon the water, the night 
was not so dark, nor the weather so thick, as 
to render it impossible for those on board of 
the steamer to discern an approaching vessel 
in time to avoid a collision; nor so light as 
to excuse the slightest want of that sleepless 
vigilance and watchful care which the law 
requires of those having charge of the di- 
rection and speed of a steamer of the great 
size and power of the Northern Indiana. 

The wind was blowing freshly, and the 
lake was somewhat rough. The steamer was 
making about seventeen miles an hour, and 
the schooner about seven and a half miles 
an hour, at the time those on board of each 
discovered that there was danger of collision 
with the other. The steamer was, therefore, 
i-unning about fifteen hundred feet, and the 
schooner about six hundred and sixty feet, 
per minute. 

The steamer was three hundred feet in 
length, and of the burthen of about one thou- 
sand five hundred tons. The schooner was 
one hundred and four feet in length, and of 
the burthen of one hundred and ninety-sev- 
en tons. The Plymouth was proceeding from 
Huron, in the state of Ohio, to Buffalo, New 
York- She was fully laden with wheat, 
flour, &c., and was steering northeast by 
east, with all sails set. The wind was from 
the north northwest, but was variable, veer- 
ing, from time to time, a point or two to the 
northward. The schooner was, therefore, 
running by the wind, within a point or two 
of being close-hauled, and wltn her larboard 
tacks aboard. She carried the necessary 
lights, and was, in all respects, sea-worthy 
and sufficiently manned. 

The alleged course of the schooner, with 
due allowance for lee-way, would probably 
have brought her to the place of collision; 
and it is therefore assumed that her courses, 
by the compass, were correctly stated by her 
captain and wheelsman. The steamer was 
proceeding from Buffalo, via Dunkirk, to 
Monroe, Michigan. About ten o'clock the pre- 
vious evening, when a little below Ashtabu- 
la, and about five or six miles from land, her 
captain determined to proceed direct for the 
middle passage at the islands. The course of 
the steamer was therefore changed to south- 



west by west three-fourths west, as stated 
by those having charge of her direction. 
They also state that this course was not 
changed until the danger of a collision be- 
came apparent 

The steamer's course, from the point where 
her direction was thus changed, (judging 
from the chart produced on the trial, and 
conceded to be correct), should probably have 
been nearly west by south. It was, however,, 
stated by her captain, that the compasses of 
different steamers frequently differ one or- 
two points, and it will, therefore, be assumed, 
that the course of the steamer, as indicated 
by her own compass, was correctly stated by 
the claimants' witnesses. Her real course 
must nevertheless have been nearly west by 
south, to have brought her to the place of 
collision; and this direction would havo^ 
brought the two vessels somewhat nearer 
the angle at which they struck. The differ- 
ence is, however, so small as not materially 
to affect the rights of the parties. 

The schooner was struck on her starboard 
side, about midships, and nearly at right 
angles. The stem of the steamer was drivert 
nearly to the centre of the deck of the schoon- 
er, which soon sank, and schooner and cargo 
were totally lost. In my judgment, these 
general facts are fully and satisfactorily es- 
tablished by the evidence. Portions of the 
testimony, bearing directly upon the ques- 
tions raised by the respective parties, will be 
herafter stated somewhat in detail, and will 
be considered in connection with the general 
facts above stated. And this testimony will 
be deemed more or less reliable, as it is con- 
sistent, in a greater or less degree, with the 
conclusions already drawn from the whole 
evidence in the case. 

In the view which I have taken of the case, 
it is unnecessary to examine in detail the tes- 
timony in respect to the darkness and haze, 
which, It was claimed by the persons on duty 
on board of the steamer, prevented an earlier 
discovery of the schooner. I hold it to be un- 
questionable, that running a steamer of one 
thousand five hundred tons burthen, at the 
ra^e of seventeen miles an hour, along a 
track frequented by sailing vessels, when it 
is impossible, with the greatest care and 
vigilance, to discern an approaching vessel in 
time to avoid running her down, is, of itself^ 
conclusive evidence of such gross negligence, 
not to say recklessness, as to render the 
steamer liable for all the injury caused by a 
collision; unless, indeed, the other party is. 
clearly in fault. 

The claimants' case is full of difficulty, up- 
on either view of the testimony. If the night 
was so thick and dark that the schooner 
could not, with proper care, have been dis- 
covered in time to avoid the collision, the 
steamer's liability necessarily follows the 
proof that she was running at the rate of sev- 
enteen miles an hour; and, if the night was 
so light and clear as to render that degree of 
speed justifiable, the fact that the collision 
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occurred Tvline the scliooner -was carrying a 
plain light on her 5il>-hoom, and a green sig- 
nal light on her pawl-bitts, is enough to cast 
upon the claimants the burden of establish- 
ing, by the most satisfactory evidence, that 
there was no want of care or skill on the 
part of those in charge of the steamer. 

It cannot be necessary to refer to authori- 
ties to sustain these propositions, or to dis- 
cuss, at much length, the several questions 
raised in these cases; but the alarming fre- 
quency of collisions and accidents upon 
Lake Erie, and the manifest want of care 
and skill disclosed by the evidence in these 
cases, and in another tried at the same ses- 
sion of this court, will perhaps justify the 
citation of English and American authori- 
ties, and a more full discussion of some of the 
questions presented. This discussion, it is 
hoped, may lead those engaged in lake navi- 
gation to inquiry and reflection; and to the 
exercise of that extreme care demanded alike 
by the public safety, and private interest 

Before proceeding to the examination of the 
grounds upon which the libellants rest their 
allegations of negligence and misconduct 
against those in charge of the steamer, I shall 
consider that branch of the claimants' de- 
fence which urges, that the negligence and 
misconduct of those who had charge of the 
schooner, either caused the collision, or con- 
tributed to produce it 

It was contended by the claimants, that 
the libellants, were not entitled to a decree, 
because the proof did not show that the 
schooner exhibited the necessary lights, prior 
to and at the time of the collision; and be- 
cause the schooner did not change her course 
in time, and avoid the steamer— especially 
as the look-out and wheelsman of the schoon- 
er saw the light of the steamer fifteen or 
twenty minutes before the collision, and 
made no efEort to avoid her, until it was too 
late to escape by a change of the course of 
the schooner. 

The captain, wheelsman, look-out man, and 
one of the seamen of the schooner, swear dis- 
tinctly that they saw the lights on the jib- 
boom end and pawl-bitts, and that they were 
burning immediately before, or else immedi- 
ately after, the collision; and, if these four 
witnesses are to be believed, the schooner's 
lights were unexceptionable. These witness- 
es are, to some extent, corroborated by the 
witnesses for the claimants. The mate of 
the steamer swears that he saw the schoon- 
er's light shortly before the collision, and the 
wheelsman of the steamer also swears that 
he saw the plain or jib-boom light a little 
more than a minute before the collision oc- 
curred. Upon this evidence, I cannot doubt 
that the schooner's lights were siifficient 
This point of the defence is, therefore, over- 
ruled. 

That the schooner's course was not depart- 
ed from, and that those on board of her made 
no effort to avoid the collision untU her 
helm was changed after the danger became 
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imminent and unavoidable, is doubtless es- 
tablished by the evidence. It therefore be- 
comes necessary to inquire, what was the 
duty of the schooner under the circumstan- 
ces? 

The two vessels were about meeting in the 
open lake. Their courses were nearly oppo- 
site, there being at most but about two points 
between them— the steamer under a full head 
of steam, and the schooner nearly close-haul- 
ed. In my judgment, it was the right of the 
schooner to pursue her course, and the dut-» 
of the steamer to avoid the schooner, if thp 
night was such as to enable those on each 
vessel, by keeping a vigilant watch, to deter- 
mine, in due time, the position and course of 
the other. The evidence satisfies me that this 
might have been done on the night in ques- 
tion, and that the collision was caused by 
negligence and inattention, and not by a 
reckless determination to maintain an im- 
moderate speed when it was impossible to 
discover a vessel or her lights in time to 
avoid a collision. 

The movements of a steamer are always 
under control. Her course can be changed 
at will, and much more readily than that of 
a close-hauled sailing-vessel; and her motion 
may be checked, or even reversed, in an al- 
most incredibly short space of lame. The 
first engineer of the steamer stated, on his ex- 
amination, that when the steamer was run- 
ning at the rate of seventeen miles an hour, 
the proper signals for checking, stopping, and 
backing, could be given through the bells, the 
wheels be i?eversed, and the speed of the 
steamer be so far cheeked as not to injure a 
vessel by collision, while the steamer was* 
running twice and a half or three times her 
length (750 or 900 feet), and that, if running 
at the rate of twelve miles an hour, only two- 
thirds that number of feet would be required 
for that purpose. In this case, the speed of 
the steamer might have been so checked, 
after there was not more than one thousand 
feet between the vessels, as to prevent the 
collision, or so diminish its force as to ren- 
der the damage comparatively trifling; and, 
with no more than two or even four points 
between the courses of the two vessels, the 
course of the steamer might have been so 
changed, when not more than six hundred 
feet distant, as to have avoided this small 
schooner. 

I shall, therefore, hold, that the duty of 
checking speed and changing direction, to 
avoid a collision, devolved upon the steamer 
alone, and that the schooner had the right 
to keep her course. The cases of The Perth, 
3 Hagg. Adm. 414; The Iron Duke, 2 W. 
Rob. Adm, 377; The Rose, Id. 1; St John v. 
Paine, 10 How. [51 TJ. S.] 557; The Genesee 
Chief V. Fitzhugh, 12 How. [53 U. S.] 443, 
are deemed abundant to sustain this position. 

In the case of St John v. Paine [supra], the 
court declared (page 583) that steam vessels 
are regarded "in the light of vessels navi- 
gating with a fair wind, and are always un- 
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der obligations to do -whateTer a saHing ves- 
sel going free or with a fair wind would be 
required to do under similar circumstances. 
Their obligation extends still further, because 
they possess a power to avoid the collision, 
not belonging to sailing vessels even with a 
free wind, the master having the steamer un- 
der his command, both by altering the helm 
and by stopping the engines. They are, also, 
of vast power and speed, compared with craft 
on our rivers and internal seas propelled by 
sails, exposing the latter to inevitable de- 
struction in case of collision, and rendering 
it at all times difficult and not unfrequently 
impossible, to get out of their way. Greater 
caution and vigilance are, therefore, naturally 
to be exacted of those m charge of them, to 
avoid the danger of the navigation. This 
justly results from the superior power to di- 
rect and control the course and speed of the 
vessel, and the serious damage consequent 
upon a failure to avoid the dangers. As a 
general rule, therefore, when meeting a sail- 
ing vessel, whether close-hauled or with the 
wind free, the latter has a right to keep her 
course, and it is the duty of the steamer to 
adopt such precautions as will avoid her. 
The Shannon, 2 Hagg. Adm. 173; The Perth, 
3 Hagg. Adm. 414; The Rose, 2 W. Rob. 
Adm. 1; Hawkins v. Dutchess & O. Steam- 
boat Co., 2 Wend. 452; 3 Kent, Comm. 230; 
Abb. Shipp. (Boston Ed. 1836) 228. By an 
adherence to this rule on the part of the sail- 
ing vessel, the steamer with a proper look- 
out will be enabled, when approaching in an 
opposite direction, to adopt the necessary 
measures to avoid the danger, as she will 
have a right to assume that the sailing ves- 
sel will keep her course. If the latter fails 
to do this, the fault will be attributable to 
her; and the master of the steamer will be 
responsible only for a fair exertion of the 
power of his vessel to avoid the collision, 
under the unexpected change of the course of 
the other vessel and the circumstances of the 
case." 

Another complaint in respect to the man- 
agement of the schooner rests upon the alle- 
gation that her wheelsman put his helm up, 
after the danger became imminent This fact 
was established by the testimony of the 
wheelsman himself. But he also swore, that 
it was not done until the danger was immi- 
nent, and that there was not sufficient lime 
after that, and before the collision occurred, 
for the schooner to have answered her helm. 
The other testimony in the case is strongly 
<:orroborative of the wheelsman on this point; 
and there is certainly no reason to suppose 
that putting the helm up changed the course 
of the schooner to such an extent as to pro- 
duce or aid in producing the collision. It 
may also be obsei-ved, that the helm was 
changed under circumstances similar to those 
referred to by Chief Justice Taney in the 
case of The Genesee Chief v. Fitzhugh, 12 
■qLow. [53 U. S.] 461, when he said: "Nor do 
we deem it material to inquire whether the 



order of the captain, at the moment of the 
collision, was judicious or not. He saw the 
steamboat coming directly upon him, her 
speed not diminished, nor any measures 
taken to avoid a collision- And if, in the 
excitement and alarm of the moment, a dif- 
ferent order might have been more fortunate, 
it was the fault of the propeller to have 
placed him in a situation where there was no 
time for thought and she is responsible for 
the consequences. She had the power to have 
passed at a safer distance, and had no right 
to place the schooner in such jeopardy that 
the error of a moment might cause her de- 
struction, and endanger the lives of those on 
board. And, if an error was committed un- 
der such circumstances, it was not a fault" 

It was also contended, by the advocates for 
the claimants, that they had proved, by their 
own wheelsman, that the wheelsman of the 
schooner stated, after the collision, that "he 
put his helm down; he believed it would 
have been better if he had kept his helm up; 
and he believed, if he had done so, the ves- 
sel would not have hit" This was denied 
by the wheelsman of the schooner, who stated 
that he kept his helm up, (after it was chan- 
ged when the danger became imminent), until 
the vessels struck, and then put it down; 
and that he did not tell the wheelsman of the 
steamer that he put his helm down and chan- 
ged the course of the vessel before the col- 
lision. The evidence in regard to the swing- 
ing of the schooner after the collision, and 
her present position, as she lies in the water, 
the change of the helm of the steamer, and 
the angle at which the vessels struck, render 
it quite clear, that whatever change was 
made in the schooner's helm, her course was 
not altered to such an extent as to contribute 
to the production of the injuries of which the 
libellants complain. 

Having thus disposed of the question of 
negligence or misconduct on the pait of those 
navigating the schooner, it becomes necessary 
to inquire, whether the collision was the re- 
sult of inevitable accident or of negligence, 
misconduct or want of skill on board of the 
steamer. 

The. evidence on the part of the claimants 
shows, that the mate of the steamer had 
charge of her deck at the time of the colli- 
sion; and that he, together with the wheels- 
man, was in the pilot-house when they first 
discovered the lights of the schooner. The 
wheelsman was at the wheel, and the mate 
was sitting at an open window, at the right 
of the centre of the forward part of the pilot- 
house. The mate and wheelsman agree in 
stating that, when they first discovered the 
schooner's light it was about a point or a 
point and a half to the larboard of the steam- 
er's course, and that they supposed the 
schooner was then some four hundred and 
fifty feet from the steamer. They declare 
that the night was dark and the weather 
thick; that there was a haze upon the water; 
and that a vessel's light could not be seen 
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more than a quarter of a mile. The mate 
swears that the moment he saw the light, 
and before he ascertained the course of the 
schooner, he ordered the helm hard a-port, 
saw the wheelsman commence executing his 
order, and then passed around the wheel, and 
went out on the opposite side of the pilot- 
house, and on to its topr that he then first 
saw the vessel which he had he^i unable to 
see when sitting in the pilot-house; that he 
thereupon instantly rang the bells for check- 
ing and backing the engines, and that he 
knew the wheels had been reversed before 
the collision, because he saw in front of the 
wheels the white foam caused -by their re- 
versed motion. 

The watchman's statement is not only dif- 
ferent but exti'aordinary. He swears that he 
was standing on the larboard side of the 
lower deck, about thirty-eight feet aft from 
the cut-water, and had been there about two 
minutes before the collision, looking nearly in 
a straight direction ahead, but along the lar- 
board bow; that he was looking out for ob- 
structions; that he saw no light, but saw the 
schooner; that it did not exceed a minute 
from the time he saw the schooner *to the time 
of the collision; that the moment he saw the 
schooner he heard the engine bells ring— first, 
three taps to cheek, then one to stop, and then 
one to back the engine; and that the engine 
was stopped half a minute before the colli- 
sion. And yet he swears that he does not 
think the schooner was more than her length 
(one hundred and four feet) from the steamac 
when he first saw her. On his cross-examin- 
ation he swore, that the backing bell rang 
half a minute or a minute before the collision, 
and also that he thought the speed of the 
steamer was lessened nearly one-third after 
the wheels were reversed, before the collision 
occurred. 

The first engineer of the steamer swears, 
that he was about twenty-five feet from the 
engine when the engine bell first rang; that 
the bells for checking, stopping, and backing 
were rung in quick succession, and answer- 
ed as rapidly as possible by himself and 
the third engineer; that, after the wheels 
were reversed, they made between one and 
a half and two revolutions backwards be- 
fore the vessel struck; and that it would 
take a little less than a minute to make 
these revolutions. 

The third engmeer agrees with the first in 
stating that the wheels made between one 
and a half and two revolutions after they 
were reversed, -and before the collision; and 
he states that it would take half a minute to 
make these revolutions. 

There is some other testimony on behalf of 
the claimants, but it does not materially con- 
flict with the testimony of the mate and 
wheelsman, in respect to the position and 
proximity of the schooner when first discov- 
ered, or change the aspect of the case in ref- 
erence to the sufficiency of the look-out, or 
the effort made to avoid the collision. 



Upon the whole evidence, I am entirely sat- 
isfied that the collision was not the result of 
inevitable accident, but was caused by negli- 
gence and want of sliill and care on board of 
the steamer. 

1. There was no sufficient look-out The 
steamer was running along a track where 
vessels are accustomed to meet, and in a night 
so dark as to render more than the usual 
precautions absolutely necessary. While the 
great speed of the steamer made it the impei'a- 
tive duty of those engaged in her navigation 
to exercise extraordinary vigilance to secure 
from danger the lives and property of others 
pursuing their lawful business along the same 
route, the usual and ordinary precautions re- 
quired in clear weather, and in nights not un- 
usually dark, were not adopted. 

The ony persons on duty on board of the 
steamer, at and immediately before the colli- 
sion, were the first and third engineers, below, 
and the mate, wheelsman, and watchman, on 
ihe decks. The engineers were both out of 
the engine room— the first engineer at the 
gangway, some twenty-five feet distant; and 
the third engineer just outside of the door, 
and looking into the engine room. .The mate 
was in the pilot-house, with and near the 
wheelsman, and the watchman was, as he 
says, on the forecastle deck, about thirty-eight 
feet abaft the stem. 

The mate was the officer of the deck, and 
the wheelsman was employed in his proper 
duty at the wheel. The business of the 
watchman, who was called a "look-out" by the 
advocates for the claimants, was stated by 
himself to be, "to look out for the welfare of 
the boat in general— to look out for the fires, 
pumps, baggage, lights, anjd trimming of the 
boat— to look out ahead, what time I have- 
to relieve the man at the wheel, or the mate, 
if he wants to leave the deck." . The duties 
of such a ^'look-out" are altogether too gen- 
eral and multifarious to be of any particular 
service in guarding against collision on board 
of a steamer running in a dark night at the 
rate of seventeen, or even twelve, miles an 
hoiir. 

The decisions of the courts of admiralty in 
England, and of the supreme court of the 
United States, have declared, in distinct and 
explicit language, the necessity of "station- 
ing," in the most appropriate position, at least 
one person, too look out for approaching ves- 
sels. It was declared by the supreme court 
of the United States, in the case of St John 
V. Pauie, 10 How. [51 U. S.] 557, 58o, that 
"a competent and vigilant look-out, stationed 
at the forward part of the vessel, and in a 
position best adapted to descry vessels ap- 
proaching, at the earliest moment, is indis- 
pensable, to exempt the steamboat from 
blame, in case of accident in the night-time, 
while navigating waters on which it is accus- 
tomed to meet other water craft" And it 
was added: "There is nothing harsh or unrea- 
sonable in this rule; and its strict observance 
and enforcement will be found as beneficial 
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to the interests of the owners as to the safety 
of navigation; a remark equally true in re- 
spect to all other nautical rules which, the 
results of experience have shown, enter so 
materially into the proper management of 
the vessel." 

In the case of The Genesee Chief v. Fitz- 
hugh, 12 How. [53 TJ. S.] 443, 463, Chief Jus- 
tice Taney, in delivering the opinion of the 
same court, used the following language: "It 
is the duty of every steamhoat traversing 
waters where sailing vessels are often met 
with, to have a trustworthy and constant 
looli-out, hesides the helmsman. It is impos- 
sible for him to steer the vessel and keep the 
proper watch, in his wheel-house. His posi- 
tion is imfavorable to it, and he cannot safe- 
ly leave the wheel, to give notice, when it 
becomes necessary to check suddenly the 
speed of the boat. And, whenever a collision 
happens with a sailing vessel, and it appears 
that there was no other look-out on board 
the steamboat but the helmsman, -or tliat 
such look-out was not stationed in a proper 
place, or not actually and vigilantly employed 
in his duty, it must be regarded as prima 
facie evidence that it was occasioned by her 
fault. She has command of her own course 
and her own speed; and it is her duty to pass 
the approaching vessel at such a distance as 
to avoid aU danger, where she has room; and, 
if the water is narrow, her speed should be 
checked, so as to accomplish the same pur- 
pose." 

The English courts require even greater 
vigilance. In the case of The Europa (one of 
the Cunard steamers) 2 Eng. Law & Eq. 557, 
the look-out was adjudged insuflScient by the 
high court of admiralty, and the steamer was 
condemned in damages, where a collision oc- 
curred during a thick fog, and in the path of 
vessels passing between England and this 
country, although it appeared that the second 
officer of the watch was on the bridge, a 
quartermaster on the topgallant forecastle, 
and another quartermaster at the con, besides 
the quartermaster at the wheel; and this, 
when the steamer was seen at a distance of 
twelve hundred feet, and was running only 
twelve and a half miles an hour, in the open 
sea, seven hundred miles from land. 

The want of a look-out, detailed and sta- 
tioned for the constant performance of that 
specific duty, is, of itself, a circumstance of a 
strong condemnatory character, and exacts, 
in all cases, from the vessel neglecting it, 
clear and satisfactory proof that the misfor- 
tune encountered was in no way attributable 
to her misconduct in that particular. Poole 
V. The Washington [Case No. 11,271]; The 
Emily [Cases Nos. 4,452 and 4,453]. 

No look-out was stationed on board of the 
steamer, as required by the cases in omr su- 
preme court. The watchman, or man of all 
work, who esteemed it his_ duty to look out 
ahead only when he could find nothing else 
to do in discharging his other multifarious 
duties, was not a proper or sufficient look-out, 



even if he had the competent skill for that 
service. The mate was the officer of the 
deck, holding the temporary command of the 
vessel, and continually liable to be called to 
the discharge of duties inconsistent with the , 
keeping of a constant and vigilant watch; 
and he ought not to have been relied upon for 
that purpose. In such a steamer as the 
Noithem Indiana, his proper duties as officer 
of the deck would materially interfere with 
the attempted discharge of the additional du- 
ties of a look-out, and render him less re- 
liable for that purpose than the person at the 
wheel, who, it has been seen, is always held 
insufficient. If the officer of the deck as- 
sumes to act as the look-out, the proof must 
be clear and satisfactory that he was, during^ 
all the time a look-out was material, in the 
proper position, and constantly and vigilantly 
discharging that duty. 

If the officer of the deck could be consid- 
ered a compet-ent look-out, he was not, in this 
case, in a proper position, and his conduct^ 
as proved by his own testimony, is conclusive 
evidence that he was himself conscious of his 
neglect. When he discovered the schooner's 
light, and saw that there was danger of col- 
lision, he 'first ordered the helm hai'd a-port, 
and then left his seat in the pilot-house, (in 
which he could not then see the schooner, or 
ascertain her course), and hastened to a more 
elevated position, better adapted to the pur- 
poses of a look-out, on the top of the pilot- 
house. When he reached that point, he could 
see the schooner and her relative position and 
direction, and then only did he ring the bells 
to slacken, stop and reverse the engine. 

But we are not left to our own judgment 
and that of the mate, in reference to the ne- 
cessity of selecting a better position than the 
pilot-house as the station for the look-out. 
In addition to the language of Chief Justice 
Taney, already quoted, it was said by Mr. 
Justice Nelson, in delivering the opinion of 
the court in the case of St. John v. Paine, 
10 How. [51 U. S.] 585, already referred to: 
"We are also satisfied that the steamboat 
was in fault in not keeping at the time a 
proper look-out on the forward part of the 
deck; and that the failure to desa'y the 
schooner at a greater distance than half a 
mile ahead is attributable to this neglect 
The pilot-house, in the night, especially if 
dark, and the view obscured by clouds in the 
distance, was not the proper place, whether 
the windows were up or down. The view of 
a look-out stationed there must necessarily 
have been partially obstructed." 

In the case now under consideration, there 
is direct evidence of the unfitness of the posi- 
tion for the look-out on board of the steamer. 
While there, the mate could not discover the 
schooner, or determine her course, but he 
was able to do so as soon as he reached the 
top of the pilot-house. In the mean time, 
the steamer had proceeded with upabated 
speed, and her course had been changed in 
the wrong direction, by an order given in ig- 
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norance of the course and exact position of 
the schooner. 

2. The mate was clearly in fault in order- 
ing the helm hard a-port. The helm should 
prohably have heen ordered hard a-starhoard; 
hut, as the mate could not, at the time he 
first descried the schooner, determine what 
order he ought to giYe to the helmsman, he 
should have reduced the speed of the yessel 
at once, and as much as practicable, and 
only have given an order to change the course 
of the steamer after he had ascertained what 
order was necessary to prevent the colUsion. 
The Perth, 3 Hagg. Adm. 414; The James 
Watt, 2 "W. Rob. Adm. 270. 

There is little doubt that this mistaken or- 
der of the mate, (especially as he neglected 
to reverse it when he subsquently discov- 
ered the course of the schooner), was the 
real cause of the collision. If the steamer 
had kept her course, it is probable there 
would have been no collision; and I appre- 
hend that there is not the slightest reason 
to doubt, that if the helm of the steamer had 
been put hard a-starboard at the time the 
schooner was first discovered, the steamer 
would have passed under the schooner's 
stem, and the collision would have been 
avoided. The contrary order caused the 
steamer to swing in such a manner as to ap- 
pear to those on board of the schooner to be 
constantly changing her course, as she pro- 
ceeded on her way, with a persevering deter- 
mination to force a collision. 

3, If, as was contended on the part of the 
claimants, the night was so dark, and the 
haze so thick, as to prevent those on board of 
the steamer from descrying the schooner in 
time to avoid a collision, the speed of seven- 
teen miles an hour maintained by the steamer 
was wholly unjustifiable, and rendered her 
liable for all damages occasioned by the col- 
lision. 

It was suggested by the advocates for the 
claimants, that rapidity in travel, and in the 
transmission of the mails, was in accordance 
with the spirit of the age, and that reducing 
the steamer's speed in consequence of the 
darkness of the night, would have subjected 
her owners to penalties for the non-fulfilment 
of their contract with one of the departments 
of the national government; and, they asked, 
If they could not run seventeen miles an 
hour, how fast could they run? A full an- 
swer to the suggestion was given by Lord 
Ellenborough, in a case where the driver of 
an English mail-coach was indicted at the 
Old Bailey for manslaughter, he having run 
over and killed a man in the public street 
It was urged in his defence that, by contract 
with the post-office, he was compelled to go 
at the rate of nine miles an hour.. Lord El- 
lenborough, adverting to that defence, in sum- 
ming up, observed, that no contract with any 
public office, and no considerations of public 
convenience, could justify the endangering of 
the lives of his majesty's subjects. This 



doctrine was properly applied by Dr. Lush- 
ington, in the high court of admiralty, in a case 
of collision. The Eose, 2 W. Rob. Adm. 1. 

No precise rate of speed can ever be pre- 
scribed. It must depend upon the locality, 
and the peculiar circumstances of each par- 
ticular case, but it must not be such as can- 
not be maintained without probable risk to 
the lives and property of others. The Eu- 
ropa, 2 Eng. Law & Bq. 557; Newton v. 
Stebbins, 10 How. [51 U. S.] 586, 606. 

But, even when the rate of speed may be 
justified, if a corresponding degree of cau- 
tion and circumspection be observed, a steam- 
er will be held liable if all necessary precau- 
tions be not taken; and, for the rate of speed 
maintained by the steamer on such a night 
as that on which this collision took place, the 
watch on board the Northern Indiana was, 
as has been shown, entirely insufficient The 
Europa, 2 Eng. Law & Eq. 557; The Virgjl, 2 
W. Rob. Adm. 201; The Itinerant Id. 236; 
Jones V. The Hanover [Case No. 7,466]. 

Upon the whole case, I conclude that the 
speed of the steamer was unjustifiable, if the 
darkness and haze were such as probably 
to prevent an approaching vessel from being 
discovered by a proper look-out in time to 
avoid a collision; that the look-out was clear- 
ly insufficient, whether the night was as thick 
and dark as is represented by the claimants' 
witnesses, or as clear and light as is repre- 
sented by the witnesses for the libellants; 
that the signals to check, stop and back the 
engines should have been given when the 
schooner was first discovered; that the or- 
der to put the helm hard a-port was the re- 
verse of what it should have been; that the 
neglect to- give the signals to the engineers 
in time, and the mistaken order to the helms- 
man, were the natural results of the igno- 
rance of the course and exact position of the 
schooner; and that that ignorance almost 
necessarily resulted from the neglect to sta- 
tion a proper look-out at the point to which 
the mate himself deemed it necessary to 
hasten when he found there was danger of a 
collision. With these views of the case, I 
cannot fail to enforce the claims of the libel- 
lants, unless I disregard not only the dictates 
of my own judgment, but also the decisions 
of the supreme court of the United States- 
decisions which it is my duty as well as my 
inclination' at all times to respect and follow. 

A strict adherence by the district comrts to 
the decisions of the supreme court, in the 
cases cited from 10 How. [51 U. S.] and 12 
How. [53 U. S.3 will lessen the number of 
collisions and accidents upon our inland seas, 
and these decisions I shall deem it my duty 
to uphold and enforce while I have the honor 
to sit in this com't 

Decrees for the libellants will be entered 
for the amounts mentioned in the statements 
handed to the clerk. 

The claimants then appealed to the circuit 
court. 
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John Gansoii, for libellants. 
Dennis Bowen, Henry W- Rogers, and Jolin 
L. Curtenius, for claimants. 

NELSON, Circuit Justice. I have examined 
the pleadings and proofs in this case, and en- 
tirely concur in the very able opinion deliver- 
ed by the learned district judge in the court 
below, and in all the views there taken by 
him, and in the conclusions at which he ar- 
rived. 

It would be a work of supererogation on my 
part to go over the ease agaiji. The proofs 
are clear and decisive, that the collision oc- 
curred through the failure of the mate and 
the hands on board of the Northern Indiana 
to properly observe the familiar nautical 
rules, in the navigation of their vessel, on 
the occasion and under the circumstances 
when the collision occurred, aind especially 
through their not having a proper look-out at 
the time. If there had been one, there is 
nothing in the case to excite a reasonable 
doubt that the collision would have been 
avoided. If it could not. have been, the navi- 
gation of Lake Erie must be perilous indeed; 
so much so as to put at fault all the safe- 
guards that skill and experience have con- 
structed to prevent these marine disasters. 
Decree affirmed. 
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NORTHERN INDIANA R. CO. et al. v. 
MICHIGAN CENT. R. CO. 

[5 McLean, 444.] i 

Circuit Court, D. Indiana. 1853. 

CoitPORATIOSS — ^WhERE AMENABLE TO PkOCESS — 

Necessary Parties to Action- 
Local Action. 

1. A corporation is not amenable to process, 
except in the state where its business is done. 

2. A corporation in Indiana cannot sue, in 
that state, a corporation doing business in the 
state of Michigan. 

3- Persons or corporations interested, must be 
made parties, especially where the object of the 
bill cannot be attained, without seriously af- 
fecting the interests of such persons or corpora- 
tions. 

4. When a subject is essentially local, as tres- 
pass on real estate, &c., the action must be 
brought in the state where the injury was done. 

In equity. 

Bronson & Denis, for plaintiffs. 
Mr. Jay, for defendants. 

OPINION OF THE COURT. This Is an 
application for an injunction, due notice hav- 
ing been given to the defendants. The com- 
plainants in their bill represent that, imder 
a charter granted by the state of Indiana, 
they surveyed and located a railroad through 
Northern Indiana, and that the route of that 
part of the "Western division of said railroad, 
lying between Michigan City, In the county 

1 [Reported by Hon. John McL-ean, Circuit 
Justice.] 



of Laporte, and the western line of the state 
of Indiana, was duly surveyed and located, 
and the right of way therefor duly acquired; 
and that they are entitled to have the sole 
and exclusive occupancy of the lands ac- 
quured for that purpose. That a part of the 
lands so acquired consist of a strip of ground 
eighty feet in width, extending from Michi- 
gan City to the west line of the state, and 
that their railroad has been completed upon 
the whole of said route from Elkhart to La- 
porte, and from Michigan City to the west 
line of Indiana, on which their cars are now 
running for the transportation of passengers, 
&c. And the complainants aver that the 
Michigan Central Railroad Company, are a 
corporation created by, and domg business 
in the state of Michigan; that they were in- 
corporated by an act of the legislature of the 
state of Michigan for the purpose of con- 
structing a railroad from Detroit, in the state 
of Michigan, to some point in the same state 
upon Lake Michigan, accessible to steamboat 
navigation on the lake, and with authority 
to extend their railroad to the southern 
boundary of the state of Michigan; that said 
road has been constructed to New Buffalo, 
and thence to the northern line of the state, 
in the direction toward Michigan City, in 
the state of Indiana; and that they have ex- 
tended their road to Michigan City. And the 
complainants allege that the New Albany & 
Salem Railroad Company is a corporation 
created by and under certain acts of the legis- 
lature of the state of Indiana, and doing 
business therein, and that it has no power or 
franchise to construct, or authorize the con- 
struction of any railroad whatsoever, except 
what is specified in certain statutes, &c. 
That on or about the 24th of April, 1S51, the 
Michigan Centi-al Railroad Company, and the 
New Albany & Salem Railroad Company, en- 
tered into a contract by which the Michigan 
Company claim the right to construct a rail- 
road, by a route nearly parallel with the com- 
plainants' railroad from Michigan City to the 
western line of the state of Indiana. And 
that, in fact, the Michigan Company have 
constructed their road, or are about construct- 
ing it, in the immediate vicinity of the com- 
plainant's road, and several times crossing 
the same, all which is an infraction of the 
complainants' fiunchise; that they pass over 
the lands owned by complainants, which were 
piu'Chased for the accommodation of their 
road; and they aver that the New Albany & 
Salem Company are not authorized by any 
act of the legislature, to build a road between 
Michigan City and the western line of the 
state, and they pray that the Michigan Cen- 
tral Company may be enjoined from making 
their road, and from running cars on the 
same, &c. 

No answer has been filed to the bill, but 
the question comes up as on a demurrer. 
The bill is filed by a corporation in Indi- 
ana, against a corporation of Llichigan and 
the question necessarily arises whether the 
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circuit court of the United States, sitting 
in Indiana, has jurisdiction in sueli a case. 
It is clear that a corporation cannot be sued- 
out of the state in which it is established, 
and in which its corporate functions are ex- 
ercised. The individuals of the corporation 
are liable to an action of trespass, if done out 
of the state where process is served, but as 
corporators they are responsible only in the 
state where the business of the corporation 
is done. The Michigan Central Raili-oad, in 
building the road from Michigan City to the 
western line of Indiana, claims to act under 
the contract made with the New Albany & 
Salem Company, which claims a right under 
its charter to make the road, and transferred 
the right to the Michigan Company. The bill 
asks an injunction against the Michigan Com- 
pany in its corporate capacity, as in that 
capacity the contract was made, and the 
work complained of has been done. I know 
of no process which can reach a corporation 
of Michigan from the circuit court, sitting in 
Indiana. It isamenabletono process out of the 
state. The circuit court of the United States, 
sitting in a state, has no jurisdiction beyond the 
limits of the state, except in criminal cases sub- 
poenas may be issued for witnesses throughout 
the United States. In every other particular, the 
federal court, acting in a state, is as limited 
in its jm'isdiction as any state court, whose 
jurisdiction extends throughout the state. It 
seems to be very dear that the circuit court, 
sitting in Indiana, has no jurisdiction in this 
case, as presented by the bill. If the bill be 
filed in Michigan, against the Michigan Cen- 
tral Railroad Company, the circuit court, in a 
proper case, would have jurisdiction over the 
company. But such a procedure would give 
rise to another question, whether a court of 
chancery, in a case respecting the title to 
land, and particularly to resteain a right set 
up under the authority of the state of Indi- 
ana, could exercise jurisdiction while sitting 
in the state of Michigan, lii the discussion, 
questions of a local character woxild neces- 
sarily arise, which could not, it would seem, 
be acted upon in Michigan. 

But independently of this objection, there 
is another which, it appears to me, is fatal 
to the jurisdiction. The New Albany & Sa- 
lem Baili'oad Company, is not made a party 
to this proceeding, and that company is ma- 
terially interested in the case. The bill sets 
up that the charter of that company, does 
not extend north beyond Salem, and especial- 
ly that it does not authorize the construction 
of a railroad from Michigan City to the west- 
ern line of the state. It appears that the 
road from Michigan City west, has not only 
been constructed to the western line of the 
state, but it has been extended to Chicago, 
and is now in operation; and it also appears 
that a very large proportion of the railroad 
from Salem to Michigan City, has been built, 
and wiU soon be completed and in operation. 
It also appears the Michigan Company, in 
building the road from Michigan City to the 



western line of Indiana, agreed to subscribe 
a half million of dollars to the road from 
Salem to Michigan City, which has not only 
been subscribed, but some part of it has 
been paid. 

ITrom the above facts, it appears that the 
New Albany & Salem Company is interested 
to the whole amount of its charter as claim- 
ed, from Salem to Michigan City, and thence 
to the western line of the state, and that more 
than a million of dollar's have been expended 
on these lines of road. And yet the biU calls 
upon the court to act on this subject, and to 
decide, that the New Albany & Salem charter 
gives no authority to make a railroad from 
ilichigan City to the western line of the state, 
and consequently the Michigan Company has 
no right to build the road under its contract. 
An injunction, as prayed for, would not 
involve the rights of the New Albany & Sa- 
lem Company, to the extent of their charter 
as above stated, and money expended under 
it, but it would defeat the further payment 
of the subscription of half a million of dol- 
lars, to the road between Salem and Michigan 
City, by the Michigan Central Eailroad Com- 
pany. Upon the whole, I cannot grant the 
injunction. 

If the complainants desire to bring the sub- 
ject before the supreme court, by filing the 
biU in the Michigan circuit court of the Unit- 
ed States, an answer or demurrer may be 
filed, and a decree, pro forma, entered, which 
will bring the case, without much delay, be- 
fore the supreme court 

[NOTE. An appeal was taken to the supreme 
court from a decree of the Michigan circuit 
court dismissing the bill. Case not reported. 
This decree was affirmed upon the appeal. 15 
How. (56 U. S.) 233.] 
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In re NORTHERN IRON CO. . 

[14 N. B. R. 356.] i 

Circuit Court, E. D. Michigan. July, 1876. 

Bankruptcy — Vote fob Assignee — Proof Re- 
quired OP Creditor — ^Vote bt Managers 

OF COUPOKATION. 

1. As a very general rule, the register should 
demand the same degree of proof, before admit- 
ting a creditor to vote for assignee, as is requi- 
site in a trial at law or a hearing in equity. Ex- 
ceptional cases, if free from all suspicions, 
might authorize his deviation from such rule. 

2. The managing officers of a corporation, 
when bona fide creditors, have the same rights 
to vote for assignee as any other claimant. 
Their debts, however, should be more carefully 
scrutinized by the register, and if, after suci 
scrutiny, he entertains suspicion of their recti- 
tude, they should be postponed. 

3. In making such examination, he should not 
be called upon to decide upon doubtful proofs; 
and if the claim is not susceptible of ready and 
demonstrable explanation, a case of suspicion 
under the statute should be deemed to exist. 

The register certified to the district courts 
that the first meeting of creditors for the 

1 tReprJnted by permission.] 
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•clioiee of an assignee was commenced De- 
"Cember 10, 1875, and concluded January o, 
1S76; on which last day there were present 
twenty-seven creditors, the aggregate or 
whose claims amounted to sixteen thousand 
three hundred and seventy-seven dollars and 
one cent Five creditors, whose claims 
amounted to seven hundred and twenty dol- 
lars and twenty-sis cents, were absent. All 
the creditors present voted for Francis B. 
Spear, of Marquette, for assignee. On the 
second day of the meeting, and before the 
election of the assignee, the following claims 
were offered to be proved: First. The claim 
of William B, Hatch, for the sum of ten 
thousand dollars, upon a promissory note 
payable to the order of Charles T. Harvey, 
and appearing, by the proofs offered, to have 
been transferred by said Harvey to the 
claimant since these proceedings in bank- 
ruptcy were commenced. Second. The claim 
of Samuel M. Pettengill, for the sum of ten 
thousand dollars, upon a promissory note to 
the order of Charles T. Harvey, and also 
transferred by Harvey to claimant since 
these proceedings were commenced. Third. 
The claim of John Glass & Sons, alleged to 
be on a promissory note for five hundred 
and thirty-seven dollars and ninety-four 
cents, which note Is not produced, nor any 
copy of it; the claimants averring, as a rea- 
son for not producing either the note or a 
copy of it, that it is in the hands of their at- 
torneys at Marquette. Fourth. The claim of 
Redington & Adams, for two hundred and 
twenty dollars, the consideration of which 
is set forth in the deposition as for "mer- 
chandise sold and delivered" by claimant to 
said bankrupts; the deposition referring to 
a schedule annexed, which states the in- 
debtedness to be, "Paid R. White, for twen- 
ty thousand brick, two hundred dollars, and 
paid for loading brick on to vessel, twenty 
dollars." The allowance of these claims 
was postponed by the register, under section 
5083, until the election of an assignee; the 
first two on the ground that the claimants 
derived their interest from Charles T. Har- 
vey, who was the original creditor, and so 
continued until after the commencement of 
the proceedings in this case; and who, at the 
time the debt was created, and so continu- 
ing up to the bankruptcy of the corporation, 
was its president and principal managing of- 
ficer. The claim of John Glass & Sons was 
postponed until the note on which the claim 
was founded, or a sworn copy of it, should 
be produced. The ground on which the 
■claim of Redington & Adams was post- 
poned was the variance between the con- 
sideration, as stated in the deposition, and 
in the exhibit. 

By HOVEY K. CLARKE, Register. The 
grounds upon which the claims of Hatch 
and Pettengill were postponea are the same 
as those submitted by me to the court in the 
case of the Lake Superior Ship Canal, Rail- 
road & Iron Co. [Case No. 7,997]. I am un- 



able to see anything in this case which 
would Justify a different conclusion. The 
case of John Glass & Sons depends upon the 
propriety of requiring a party claiming un- 
der a promissory note to produce it or a 
sworn copy of it In no other court would a 
party be excused from producing the original 
except upon proof of its loss. A relaxation 
of this rule, so as to ailowproofs upon sworn 
copies, is, I think, as far as can be permitted, 
and retain on the files of the case at least 
some semblance of evidence to prevent du- 
plicate proofs, an evil which practice shows 
to be sufficiently common to require caution 
in this part of a register's duty. As to the 
proof of the claim of Redington & Adams, 
I am satisfied, on reflection, that it should 
have been allowed. The variance illustrated 
a habit of careless swearing, which, unfor- 
tunately, is too common in proving debts in 
bankruptcy, and, though it may have de- 
served rebuke, I think, now, nothing moi'e. 
All which, together .with the proofs of debt 
offered, and the request made on behalf of 
the claimants, are herewith certified. 

Alfred Russell, for creditors. 
Moore, Canfield & Warner, contra. 

BROWN, District Judge. By section 5083 
of the Revised Statutes, when a claim is pre- 
sented for proof .before the election of the 
assignee, and the judge or register enter- 
tains doubts of its validity, or the right of 
the creditor to prove it, and is of opinion that 
such validity or right ought to be investi- 
gated by the assignee, he may postpone the 
proof of the claim until the assignee is cho- 
sen. In'the case of the Lake Superior Ship 
Canal, Railroad & Iron Co. [Case No. 7,- 
&97], it was held by this court that the man- 
aging officer of a corporation, who was re- 
sponsible for the conduct of its business - 
prior to its bankruptcy, ought not to be ad- 
mitted as a creditor before the appointment 
of an assignee. I fully concur in this opin- 
ion, and it seems to me this case falls within 
the rule there announced. The notes were 
given to the president for moneys paid and 
advanced by him to the corporation, and 
were not transferred to the holders until 
after the commencement of proceedings in 
bankruptcy. Advances of this kind are very 
frequently made by the officers of a corpora- 
tion, and the effect of allowing proofs of 
these debts, before the appointment of an as- 
signee, would frequently result in the choice 
of a person devoted to the interest of the di- 
rectors, who would thus become indirectly, 
reinstated in the control of its affau's. In 
addition to this, it is no infrequent thing for 
officers and directors of corporations to ob- 
tain the allowance of claims in their own fa- 
vor, which, upon a thorough sifting, are 
found to be collusive and fraudulent, as 
against the other creditors of the association. 
I deem the argument of the register in the 
Ship Canal Case, upon this point, unanswer- 
able. When the proof of debt is entirely 
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free of any suspicion it is liis duty to receive | 
it. "Wliere tliere is any doubt, I sliould not 
willingly interfere -with his discretion in 
postponing it. 

The only hesitation I have, with regard to 
the d^osition of Glass & Sons, is, whether 
the register has the right to receive a copy 
or proof of contents of a note in any case 
without evidence of the loss or inaccessihility 
of the original. The rule at law is well set- 
tled, and while I approve of a relaxation of 
that rule in depositions of proofs of debt, I 
am clearly of the opinion that the note 
should be produced before the dividend is 
paid, that the amount may be indorsed upon 
it. The door being thus thrown open by the 
admission of secondary evidence, I am not 
disposed to disturb the practice of the regis- 
ter in requiring the production of a copy, not- 
withstanding the general rule of law that 
there are no degrees of secondary evidence. 
The practice .of receiving copies conduces so 
much to the convenience of parties who may 
desire to retain the notes, for the purpose of 
suing other parties to them, that I cannot but 
approve such a departure from the stringent 
rules of common law; but I perceive nothing 
unreasonable in the practice of the register 
in requiring a copy in lieu of parol evidence 
of contents. The certificate and opinion of 
register are therefore approved. 

The decision of the district judge was car- 
ried by petition for review into the circuit 
court. 



EMMONS, Circuit Judge. In reference 
to the exclusion of the claim of Redington 
& Adams, it is conceded by the learned 
register there was error. "We agree with 
the district court that where it demonstra- 
tively appears that the result could not have 
been changed by a different ruling, proceed- 
ings will not be reversed for such cause. 
This is in harmony with practice upon writs 
of error and all other apppellate proceed- 
ings where errors are affirmatively shown to 
be immaterial. As a very general rule we 
think the register should insist upon the 
same degree and character of proof as that 
demanded in a trial at law or hearing in 
equity. We do not mean to say that excep- 
tional cases may not arise when a register 
would be justified in accepting a less degree 
of proof for the purpose of allowing the cred- 
itor to vote for the assignee. If it should ap- 
pear that some accident prevented the pres- 
entation of a paper, and circumstances freed 
the case from all suspicion, we should appro- 
bate the reception of proof of Its contents 
for this single purpose, leaving the creditor 
to more fuU evidence when the assignee was 
appointed. Here we do not think satis- 
factory reasons w6re shown why the absent 
draft was not produced. We quite agree 
with the opinion of the register in this re- 
gard, and approve the posti^onement of the 
proof .of aiessrs. Glass & Sons' claims. Did 
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the postponement of the claims of Hatch and 
Pettengill rest upon the reasons which learn- 
ed counsel have imputed to the district court 
and the register, and did the record render 
such reasons necessary, we should promptly 
reverse the rulings. 

It is by no means requisite they should 
hold, nor do we suppose they did hold, that 
the mere fact that a claim accrued to a man- 
aguig officer of a corporation necessarily 
throws any considerable suspicion upon it. 
The financial history of the country shows 
that they who suffer most by the failure of 
corporations, in a very large majority of in- 
stances, are its leading shareholders and of- 
ficers. So nearly universal is this that the 
failure of institutions with which citizens 
are connected almost invariably affects their 
personal credit. Business men presume that 
they are involved in its affaurs, and pause 
for much explanation and exert careful scru- 
tiny before they conclude they are not its 
creditors and losers by the catastrophe. It 
is the duty of tribunals to take judicial no- 
tice of a condition so common. It would be 
most unwarrantable to erect a rigid and cer- 
tainly novel rule of law which would in all 
histances exclude the managing officers of 
a corporation, who are its creditors, from 
participating in the choice of assignee. It 
would violate the express provisions of the 
statute, and be quite at war with its spirit and 
intention. The judicial being is as distinct, 
in legal contemplation, from its sharehold- 
ers and officers as two natural persons from 
each other. The authors of the bankrupt 
law [of 1867 (14 Stat 517)] understood this 
familiar truism, and the letter of the law 
must be read in reference to .it If the offi- 
cer is a creditor, he has just as much right 
as any other creditor. To disfranchise him, 
and assert that in no case shall he partici- 
pate in the choice of assignee, would consti- 
tute an unjustifiable violation of the statute. 
We do not understand that any such irra- 
tional rule has been asserted by either the 
register or the district court. In the Case of 
the Ship Canal Company [supra] the claims 
were so suspicious as to have called for their 
postponement had they been those of third 
persons. In the record before us now very 
large claims, in proportion to the whole as- 
sets, were presented in behalf of the presi- 
dent and managing officer. When explana- 
tion is required by the register, as it was his 
right and we think his duty, in all such 
instances to ask, the response is a general 
curt affidavit no better than a common-law 
declaration, for "money laid out and expend- 
ed," unaccompanied even by a bUl of par- 
ticulars. Beyond doubt the register right- 
fully postponed the claims. Had the books 
of the company been presented, and all then 
had appeared fair in the ordinary course of 
business, if the debt had had a natural com- 
mercial growth, such as is usual in similar 
circumstances, the claim would not have 
been postponed. There is no right to post- 
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pone any claims unless the register has sus- 
picion they are unfounded. Such suspicion 
cannot be entertained judicially in the court 
below or recognized here unless predicated 
upon facts which legitimately excite it. If 
they exist with prima facie force, beyond 
question the creditor must be accorded the 
opportunity of removing them. In prescrib- 
ing the limits of this investigation, the lar- 
gest discretion must be accorded to the reg- 
ister. He should not be called upon for 
long postponement, which would delay the 
appointment of an assignee. He should not 
be called upon to unravel complicated and 
suspicious transactions, and decide ultimate- 
ly the question of right. A suspicion with- 
in the statute arises when the claim is not 
susceptible of a ready and simple explana- 
tion. Such explanation would be given by a 
managing director who presents the books 
of the corporation, and shows that, in the 
ordinary course of its business, he has made 
advances and incurred liabilities such as 
would naturally .spring from his position and 
means. Whether he is a large shareholder 
as weU, and every circumstance which goes 
to show bona fides should be looked to. If 
all these are laid before the register, and 
then a mistake in legal conclusion is made, 
it would be subject to review by the district" 
and circuit courts, like any other ruling. 
From the very able decisions of the register, 
whose judgment is appealed from in this 
case, we do not understand that he would in 
every instance postpone the claim of a man- 
aging officer, simply because he is such, if he 
offers to explain and show its rectitude. It 
may frequently happen that the intelligence 
and interests of these officers would be em- 
inently useful in the selection of a trustee. 
The modern practice is quite common in 
equity of appointing corporate officers re- 
ceivers, on account of their knowledge of af- 
faurs. Although this principle should not 
be carried so far as in any instance to make 
defaulting officers and wrong-doers— they 
who are really the substantial bankrupts— in- 
struments of winding up, still, in many in- 
stances, great injury may be done by exclud- 
ing officers from the power of voting, or even 
acting as assignee. 



NORTHERN R. CO. (HUBBARD v.). See 
Case No. 6,818. 



Case No. 10,323. 

NORTHERN SHORE STATEN ISLAND 

PERRY CO. v. The HUG-UENOTS.i 

District Court. D. New York. June 19, 1862. 

Collision— Steamers Approaching Whakp. 

In admiralty. 

Clark & Hale, for libelants. 
Mr. Williams, for claimants. 
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SHIPMAN, District Judge. The libelants 
are owners of the steamboat Thomas Hunt, 
running form New York to Staten Islan'd. 
The Huguenots is owned by a rival com- 
pany, and runs on the same route. The suit 
is brought to recover damages for a collision 
which occurred at the landing in the village 
of Factoryville, where both boats touch, and 
took place June 10, 1861, The boats ap- 
proached the dock from opposite courses. 
The wharf was long enough for both boats 
to have landed at the same time with ease 
and safety. They reached the dock both at 
about the same time, the Hunt perhaps a lit- 
tle the first. The Huguenots approached un- 
der too great headway, which ought to have 
been sooner checked, as it might have been 
without any difficulty whatever. The conse- 
quence was she passed the point of the dock 
where it was her duty to have stopped, and 
struck the Hunt on her bow, doing the lat- 
ter some damage. There was no excuse for 
this, and she is therefore adjudged in fault, 
and must be held responsible. 

Decree for libelants, with an order of ref- 
erence. 

[For hearing on exceptions to cominissionei''s 
report, see Case No. 10,330.] 
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NORTHERN TRANSP. CO. v. CHICAGO. 

[7 Bisa. 45.] i 

Circuit Court, N. D. Illinois. Nov., 1874.2 

FoKEiGs Corporation- Eminent DoarAiN- Neg- 
LiGEN'OE— Time op Occupation— Damages fob 
Negligence — Sinking Caused By Weight of 

Wall. 

1. A foreign corporation has the right to hold 
and occupy as lessee or otherwise, snch prop- 
erty as is necessary or convenient for the trans- 
action of its business. 

2. A municipal corporation has a right to en- 
ter upon a street, or tunnel under a street, for 
the purpose of making public improvements; 
and also has a right for the same purpose to en- 
ter upon, occupy and obstruct a portion of the 
nver in front of plaintiff's lot, and construct a 
coffer-dam there if it was necessary in order to 
enable it to construct the tunnel. 

3. Under such circumstances, however, the 
city would be liable for damages if it did not use 
due skill, care and dispatch, so as not to unnec- 
essarily interfere with private property. 

4. The fact that the street and river were 
used for a great length of time makes no dif- 
ference, as the injury, if any, is only greater in 
degree, provided however, that they were not 
used longer than was necessary. 

5. The city would be liable for damages caused 
by the sinking of a wall by reason of the excava- 
tion, if they could be charged with negligence. 

6. But if such sinking was caused not by the 
weight of earth but by the superinduced pres- 
sure of the weight of the wall, there would be 
no liability. 

At law. 



[Not previously reported.] 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 99 U. S. 635.] 
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H. F. Waite, for plaintiff. 

T. Lyle Diekey, for defendant. 

BLODGETT, District Judge (charging 
jury). This is an action brought by the 
plaintiff to recover damages by reason of 
having been deprived of the use of lot 1, in 
block 4, in the original town of Chicago, by 
the construction of La Salle street tunnel. 

It appears from the evidence in the case, 
and it may be taken as one of the admitted 
or conceded facts, that the plaintifiE was in 
possession of the lot in question under a- 
lease from Timothy "Wright, which upon cer- 
tain contingencies was to extend until 1877. 
The lot in question was bounded upon the 
east side by La Salle street, and abutted upon 
the Chicago river on the south, and was 
docked for the purpose of enabling vessels 
to approach along-side the end of the lot, and 
to there load and unload, and lie for the pur- 
pose of commerce; and the lot was also oc- 
cupied or built upon by a warehouse, which 
was used by the plaintiflC for the purpose of 
transacting its business. 

It also appears that plaintiff is a corpora- 
tion created under the laws of some other 
state than this— whether Ohio or New York 
is not material for the purposes of this case 
—and was engaged in the business of trans- 
porting freight and passengers by a line of 
propellers between the city of Chicago and 
the city of Ogdensburg, and transacting a 
general transportation business. 

It is also conceded that La Salle street ex- 
tends, as laid out, across the river, and is 
one of the streets of the city of Chicago. 
Whether it was so platted, and the plat so 
acknowledged as to vest the fee-simple of the 
ground covered by the street in the city for 
the purposes of a street, or whether, by the 
platting and dedication in the case, the city 
only acquired right to use the ground as a 
street, as a common public highway, under a 
common law dedication, is perhaps imma- 
terial. 

But the testimony on the part of the plain- 
tiff tends to show that the street was so plat- 
ted and recorded that the right of way only 
is vested in the city authorities, and that the 
fee-simple in the lands did not vest in the 
city authorities. I do not consider, however, 
that this distinction is material for the pur- 
poses of this case. 

It is also admitted that the defendant at 
the time mentioned, that is, in the month of 
November, 1869, entered upon La Salle street 
for the purpose of constructing a tunnel 
thereon under the river, and commenced the 
excavation necessary to construct the tunnel, 
as has been described to you by the wit- 
nesses, taking out the whole body of the 
earth or material in the centre of the street 
to within from 18 to 20 feet of the sides of 
the street, down to the depth of from 30 to 
40 feet, removing the material and replacing 
in the excavation thus made the masonry for 
the 'construction of the tunnel; and that for 
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the purpose of constructing the tunnel under 
the river, the city entered upon the river, in 
front of a portion of the plaintiff's lot, about 
25 feet, and extended from the front a coffer- 
dam somewhat beyond the middle of the 
river, thereby depriving the plaintiff of ac- 
cess to its lot to the extent of the 25 feet, and 
to a considerable extent impeding the plain- 
tiff's access to the remainder of its lot, so 
that it could not use its lot as conveniently 
as before the obstruction was placed there; 
not that the obstruction was total, but it was 
so great as to seriously impair the plaintiff's 
use of the property during the time the cof- 
fer-dam was 'retained in place. 

It is also in proof on the part of the plain- 
tiff that, by reason of the interference caused 
by the construction of the tunnel In La Salle 
street, and by reason of the coffer-dam in 
the river, the plaintiff was, for the time be- 
ing, obliged to withdraw the transaction of' 
most of its business from this lot, and 
obliged to rent other premises during the 
season of 1870, at which to transact its busi- 
ness, and also in the fall of 1869, to close up 
the business for part of the fall. 

It is also proven on the part of the plain- 
tiff, and insisted on the part of the defend- 
ant, that plaintiff had made arrangement 
with Mr. Diffendorf, by which Diffendorf 
took possession of the premises in question, 
paid the rental upon them, paid the plaintiff 
a certain amount of compensation for the 
expenditures which the plaintiff had put 
upon the premises by way of improvement, 
such as erecting buildings, etc., and paid the 
insurance and the taxes; that Mr. Diffen- 
dorf, as the plaintiff's agent, transacted upon 
the premises the plaintiff's business on com- 
mission, and on being compelled to rent other 
premises, Mr. Diffendorf, at the end of the 
season of 1870, made a settlement with the 
plaintiff by which certain damages were al- 
lowed him for the inconvenience and expense 
to which he had been subjected. 

The proof on the part of the defendant 
tends to show that the construction of this 
coffer-dam. in the river was necessary for the 
purpose of constructing the tunnel in ques- 
tion, and that there was no practical method 
known to persons skilled in the business, by 
which the tuimel could have been construct- 
ed, except by the construction of the coffer- 
dam, so as to enable the excavation to be 
made in the bed of the river. 

The evidence on the part of the defendant 
also tends to sho\^ that there was no unrea- 
sonable delay in pushing forward the work; 
that it was done as rapidly as it could be 
done, and there being no evidence on the part , 
of the plaintiff to show that there was any 
unreasonable delay, it may be taken as a 
proven fact in the case that the construction 
of the coffer-dam was necessary to the prog- 
ress of' the work, and that the work was 
pushed forward with reasonable vigor and 
dispatch. 

Taking these as conceded and established 
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facts in the case, I shall deem it my duty to 
withdraw from your consideration a large 
proportion of the claim which the plaintiff 
has made against the defendant in this case; 
■as I hold the law to he well settled, ajid so 
<;harge you as the law of this case, that the 
defendant had the right under the law to en- 
ter upon La Salle street and make such pub- 
lic improYements as in the juagment of the 
<;ity authorities were necessary, and to con- 
struct the tunnel in question, and that they 
^Iso had the right for that purpose to enter 
upon the portion of the river in front of the 
plaintifiE's lot, and construct the coffer-dam 
there, if it was necessary in order to enable' 
it to construct the tunnel; that plaintiff took 
his lot subject to the right of the city to make 
the necessai-y public improvements in the 
streets. The method of crossing the river at 
this point was one to be determined by the 
■city authorities; they could decide whether 
they would cross, or have the public cross, 
the river by a ferry, by a bridge, or by a tun- 
nel, and when they had determined to effect 
the crossing by a tunnel, they had the right 
to use and occupy so much of the street as 
was necessary to construct the tunnel, using 
due skill, and care and dispatch, always in 
doing it, so as not unnecessarily to interfere 
with private property by such entry upon 
the street; although access to its property 
through the street may have been practically 
prevented by the occupation of the street, for 
the purposes of constructing the tunnel, and 
although access to the lot from the river may 
have been partially prevented during this 
time, yet these were incidental inconven- 
iences to which the plaintiff, as owner of the 
lot, must submit in order that the public may 
be accommodated by the construction of the 
tunnel. 

The city had the same right to enter upon 
the river for the purpose of erecting works 
there to facilitate the construction of the tun- 
nel, that it had to enter upon the street and 
construct the tunnel itself, always, however, 
subject to the condition that It should not 
unnecessarily or negligently injure the plain- 
tiff. 

If, for instance, there was a want of due 
care in the management of the excavation, 
so that a portion of the plaintiffs walls were 
caused to crack or break down by reason of 
such negligence, the defendant is liable for 
such negligence, but not liable for the gen- 
eral act of entering upon the premises; and 
therefore, if you find from the evidence in 
the ease that by reason of the negligence on 
the part of the defendant, or its contractors, 
which is the same» thing, in the bracing or 
staying of the banks of the tunnel or cut, the 
walls of the plaintiff's building were caused 
to fall down, or break, or crack, or become 
impaired, so that it was necessary to take 
them down, then the plaintiff would be en- 
titled to recover such damages as the build- 
ing sustained thereby, but the exclusion from 
the use of the building, or fi-om the beneficial 
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use, which has been complained of by reason 
of the necessary occupation of the street (be- 
cause we must presume that it was necessary) 
while the tunnel was being constructed, and 
from the access to his lot by the river as 
conveniently as he othei-wise would have 
had, but for the necessary construction of 
the coffer-dam, do^ not entitle him to the 
damages which he sustained by such ex- 
clusion. 

I cannot distinguish the damage which the 
plaintiff sustained by reason of its exclusion 
from the lot in this case, from that which 
every lot owner sustains upon the streets of 
a city, by the tearing up of the street for the 
purposes of laying water pipes, or for the 
purpose of grading, or paving, or any other 
necessary work of repairing or improving 
the street; it is only greater in degree. 

The plaintiff in this ease may have been 
excluded from the enjoyment of his property 
eight months. The ordinary citizen by the 
laying of water pipes may have been ex- 
cluded only for a week or a day from the 
convenient access to his premises, but it is 
the same kind of injury, and only greater in 
degree. 

It is not a taking of the plaintiff's prop- 
erty for public uses. It is only subjecting 
him to inconveniences for the time being by 
the construction of public works, and as 
such, it is one of the incidents to owning a 
lot in a city, abutting upon a street and up- 
on navigable water. 

As I said before, this excludes from your 
consideration, therefore, the main element 
of damage which the plaintiff has put in 
evidence here; that is, the expense of hir- 
ing other premises upon which to carry on 
its business during the season of 1870, 

There is left, however, as I said before, 
the question to be considered by you in the 
light of the evidence, as to whether the 
work in La Salle street was so unskiUfullj 
or negligently done as to cause any part of 
the walls to fall, or the building to be Im- 
paired. You have heard all the testimony 
bearing upon that question. 

The testimony tends to show, and does 
show, if I may so state, that the south-east 
corner of the warehouse, where the office 
and vaults were situated, became so impair- 
ed by the cracking or leaning of the wall 
outward that it was deemed necessary to 
take it down, and it was taken down and 
rebuilt, although there was no apparent set- 
tling of the ground in the immediate vicin- 
ity, nor any caving in, yet the wall seemed 
to fall from some cause at this point, and 
the claim is that it fell from the construc- 
tion of the tunnel by some displacement of 
the ground, which, was, perhaps, not appar- 
ent to the eye. 

You will also bear in mind that the evi- 
dence shows that further along, near the 
north end of plaintiff's building, there was 
a caving in of the banks, so that the earth 
near, or, perhaps, immediately under the 
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wall, was to some extent displaced. The 
wall fell down there, and was sutisequently 
rebuilt, and the building repaired to some 
extent. 

You have heard all the testimony in re- 
gard to the extent of the repairs, and the 
manner in which the building was left, and 
it is for you to say whether the building 
was substantially restored to its original 
condition by the repairs which were made, 
so that the plaintiff, on the removal of tha 
coffer-dam, and the other obstruction to the 
access of its property, could again enter in- 
to the enjoyment of its property as fully as 
before. 

If you are satisfied that the building was 
not so repaired by the defendant as to make 
it as useful for the plaintiff's purposes as it 
was before the injuries occurred, then the 
plaintiff will be entitled to recover such 
damages as would make it as useful for his 
purposes. 

The plaintiff's title is by a lease, as has 
been stated, and while there is no express 
provision in the lease, or right on the part 
of the tenant to take away the building on 
the termination of the lease, there is no cov- 
enant on the part of the landlord to keep 
the building in repair; but I think a fair 
construction of the whole lease, together 
with the general law in relation to fixtures 
Ijetween landlord and tenant, taken in con- 
nection with the evidence in the case, shows 
that the building was a fixture, and was 
treated as such between the lessor and 
lessee. 

It seems that the building was construct- 
ed several years prior to the making of the 
lease, which was in force at the time the in- 
jury occurred, and was constructed by the 
plaintiff under some former lease. 

The lease continued until the plaintiff 
built these buildings, or rather the lease 
was extended or renewed. The plaintiff oc- 
cupied the buildings with no covenant on 
the part of the landlord to keep them in re- 
pair. 

The evidence shows that he had rebuilt 
them once, and I shall charge you that T,be 
building^ in question were a fixture which 
plaintiff had the right to consider as its own 
as between itself and any person commit- 
ting an injury upon it. 

It is for you to say, in the light of the tes- 
timony in the case, whether the building in 
question sustained any damage by reason 
of negligence or unskillfulness on the part 
of the defendant in the construction of the 
tunnel, and if it did, the plaintiff will be en- 
titled to recover such damages as the proof 
in the ease shows you these damages 
amounted to. 

"A point has been made that defendant, be- 
ing a foreign corporation, is not entitled to 
hold property in this state. I simplj- charge 
you upon this question, it being purely a 
question of law, that the plaintiff had the 
right to occupy and hold, as lessee or other- 
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wise, such property as was necessary or 
convenient for the transaction of its -busi- 
ness. 

In considering the question of negligence,, 
you should take into account all the circum- 
stances of the case. 

The evidence on the part of the defendant 
tends to show that it braced the cut as thor- 
oughly as it thought the necessity of the 
case demanded, but the evidence shows that 
notwithstanding such bracing, it fell through 
in one place, or caved in, and the question 
arises whether, under the circumstances, 
the mere fact that it caved in does not show 
that there was some negligence somewhere.. 
The fact that an accident occurred out of 
the ordinary course of events is usually evi- 
dence that somebody is to blame— that some- 
where there has been negligence. 

It was evidently the intention of tbesfr 
contractors, and of the engineers in charge 
of the work, that the embankment suould 
be kept' in an upright positiop, and it erc- 
pected that it had resorted to means and in- 
strumentalities sufficient to maintain it. It is: 
equally clear that some part of the embank- 
ment, notwithstanding these precautions," 
did fall in, and that thereby that part of the 
wall was broken. 

The evidence in regard to the settling of 
the south-east corner, where the vault was 
located, is not so clear, but, at the same- 
time, the concurrent settling away of the- 
wall, with the progress of the work, is a 
circumstance to be taken into account by 
you in determining whether or not the exca- 
vation was the cause of the giving way of 
the wall at the south-east comer. 

If you are satisfied that it was, then the- 
question is, whether there was any unskill- 
fulness or want of care in this regard, or- 
whether it was one of those phenomena, or 
occurrences, which no precaution could have 
guarded against, whether any bracings 
across the cut at this point would have pre- 
vented the adjacent wall from being to 
some extent affected. You must pass upon 
these questions, gentlemen, in the light of 
evidence. The court cannot help you any 
more than to call your attention to the 
facts. 

Mr. Waiter I will ask the court to in- 
struct the jury that even if the city be en- 
titled to lay a coffer-dam along across the- 
river, it had no right to lay the coffer-dam 
in front of the plaintiff's lot, and for any 
damages which the plaintiff may have suf- 
fered by the coffer-dam being in front of the 
dock, it is entitled to recover in this action. 

THE COURT: I refuse this, always as- 
suming that the proof shows that the coffer- 
dam was necessary. I look upon the river 
just as I do the street. They have the same 
right to go into the river and construct a cof- 
fer-dam, in order to complete the work, that 
they have to go on to the street and put 
down a track, or other work, which is nee- 
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essary, in order to carry on improvements. 
Mr. Dickey: I ask the court to charge the 
jury, in so far as the settling of the walls of 
the building is concerned, that while it was 
the duty of the defendant to protect the 
work, so that the weight of the natural 
earth of the plaintiff's lot could not have 
caved in, yet it was not hound to protect 
against the effect of the weight of the wall 
of the building; that if the Jury believe, 
from the evidence, that the cracking was 
caused by the weight of the wall, which 
otherwise would not have occurred, the de- 
fendant is not liable for this. 

THE COURT: I will say to the jury, that 
if you are satisfied, from the evidence, that 
the sinking of the wall was due to the 
weight of the walls upon the selvage, or 
portion of the earth which was left, and not 
to the removal of the material which was 
taken out of the street, then the defendant 
would not be liable. If you are satisfied 
that if the wall hadn't stood upon the plain- 
tiff's lot, at the place where it did, there 
would have been no change in the level of 
the ground there, but that the change in the 
level, which caused the deflection of the 
wall, was caused by the weight of the wall 
resting upon the earth, after the excavation 
was made, then the defendant is not liable. 
The principle is precisely like that of two 
adjacent owners,— one man building a build- 
ing, and sinking his foundation four feet in- 
to the ground; the adjoining owner may 
think it is necessary for him to set his sis 
or ten feet into the ground, and he exca- 
vates for that purpose. Now, if the wall 
first built, by reason of its own weight, 
causes the earth to crush or cave away, aft- 
er the excavation, before the building has 
been erected upon the adjoining lot, the 
owner of the adjoining lot making the deep- 
er excavation is not liable. Each man, in 
other words, must look out for his own 
foundation. 

The jury found a verdict for the plaintiff, and 
awarded one hundred dollars damages. 

[Plaintiff appealed to the supreme court, 
where the judgment of this court was affirmed. 
99 U. S. 635.] 
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Case nSTo. 10,3S5. 

The NORTHERN WARRIOR. 

[1 Hask. 314.] i 

District Court, D. Maine. Dec, 1870. 

CoLLisios — Ijights — Nakkow Channel — Steam 

AND Sail— Personai. Injuries to Deck 

Hand on Steamer. 

1. In cases of collision, the want of proper 
lights is immaterial, when their absence did not 
occasion or contribute to the disaster. 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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2. A sailing vessel, beating through a narrow 
channel, is not required to hold one course 
longer than prudence requires, considering the 
nature of the channel, and the strength of the 
wind and tide. 

3. The testimony of competent seamen on 
board such vessel, as to whether she was man- 
aged with skill and prudence, is entitled to 
more weight, from their better opportunities to 
observe, than the testimony of witnesses on 
board another vessel, who had no particular 
opportunities to judge of the matter. 

[See The Hope, 4 Fed, 89.] 

4. A steamer, about to meet a sailing vessel 
beating through a channel 300 feet wide, is at 
fault in holding speed at eight knots. 

5. It is the duty of the officers of a steamer,- 
under such circumstances, to have such com- 
mand over her as to avoid all reasonable chance 
of accident. 

6. A deck hand on board such steamer cannot 
recover of the sailing vessel damages for person- 
al injuries received in a collision between the 
two vessels, caused by the fault of the steamer. 

In admiralty. Libel in rem by one of the 
deck hands of the steamer Alliance against 
the schooner Northern Warrior, for dam- 
ages to his person i-eceived in a collision of 
the two vessels. The owners of the schoon- 
er made claim, and answered that the col- 
lision occurred without her fault, but from 
the fault of the steamer. 

Charles Hamlin and Charles P. Mattocks, 
for libellant. 
Thomas M. Giveen, for claimants, 

FOX, District Judge. This libel is pro- 
moted by one of the deck hands of the pro- 
peller Alliance against the Northern War- 
rior, for severe personal injuries, sustained 
by the libellant in a collision which occurred 
between these vessels in the Penobscot 
river, about 6 p. m., on the evening of the 
fourth of November last. The libellant was 
in the forecastle of the Alliance, was knock- 
ed down by the bowsprit of the schooner, 
which was forced through the bulwarks, and 
broken in two or three places. Three of his 
ribs were fractured, and he was also severe- 
ly bruised and otherwise injured, and from 
the testimony of the physicians, "it is evi- 
dent that his injuries are of a very severe 
and permanent character. 

The schooner is a flat-bottomed scow, with 
three keels, fifty-three tons burthen, twenty 
feet beam, square stem and stern, drawing 
three feet light, and something more to lee- 
ward when on a tack, and could not run in 
safety in less than four feet. She carried 
bowsprit and jib-boom, with jib and fore 
and main-sail, and was used for transport- 
ing lumber in and about the Penobscot river 
and bay. About 4 p. m. of the day of the 
collision, she sailed from Bangor, light, for 
Stearns Mills, about three miles below, with 
a captain and mate on board, who are also 
owners, and are shown to have been for 
many years acquainted with the navigation 
of the river. She exhibited no lights. There 
was a bright moon. The wind at the time 
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of leaving Bangor -was light from the north- 
west, and so continued until they had reach- 
ed -within three-quarters of- a mile of the 
mill, when it changed to the south-west, and 
as the channel there takes a south-westerly 
course, it was necessary for the schooner to 
tack to reach the mill. 

The Alliance is a three-masted propeller of 
418 tons, with a usual speed of eight knots, 
was on her regular trip from Boston to Ban- 
gor at this time. It is alleged in the libel 
and shown' that she had burning the red 
and green lights, but it is not averred that 
she had a white mast-head light as required 
by law, and from all the testimony, it is 
doubtful whether she showed any such light. 
The question as to the lights of either ves- 
sel, I do not hold material in the present 
case, as in my view the want of ^them did not 
occasion or contribute to the collision. 

The night was dear moonlight, and quite 
light. Vessels and other objects could be 
and were seen at a long distance, and it is 
proved that each of the vessels was seen 
from the. other when more than a mile dis- 
tant, and they continued in plain sight of 
each other until the collision occurred, which 
was just before six o'clock, with the tide 
about half flood. 

The place of the collision was nearly op- 
posite Stearns MiU. The river is there about 
GOO feet wide from bank to bank. On the 
western side it is shoal. About half way 
across there is a bank of edgings, drift stuff, 
&c., a portion of which, about ten or twelve 
rods long and half that width, is bare and 
more or less exposed at low water, from one 
to three feet in height, according to the state 
of wind and tide. From this bank to the 
eastern shore is about 300 feet. Flats extend 
a few rods from the eastern shore at low 
tide. The remainder of this space is the 
channel with a good depth of water. At 
high tide small vessels can run between the 
west shore and the bank of edgings. 

Having made quite a number of tacks after 
the wind had changed to the south-west, the 
schooner was seen by the lookout of the 
Alliance at the time she began her last tack 
westerly from the eastern shore, the Alliance 
at that time being over on the western shore. 
At the same lime the Alliance was seen by 
the lookout of the schooner, who testifies 
that the propeller did not show any white 
light, but only her port-light, and he sup- 
posed she was a three-masted schooner at 
anchor, as he could see her masts. 

The regulations require that vessels at 
anchor shall show a white light, and no rea- 
son is suggested by the witness for his mis-, 
taking a red port-light for the proper an- 
chor-light When the captain of the Alli- 
ance saw the schooner tack on the eastern 
shore, he gave orders to port, and go to the 
eastward under the ship's stem. The pro- 
peller was then going eight knots, and her 
speed was not reduced until the collision be- 
came inevitable. 



The schooner having commenced her tack 
westerly, after running a certain distance 
came about, and whilst nearly in the eye of 
•the wind, heading down river, her fore and 
main-sail full, with her jib not drawn away, 
the collision took place. The schooner was 
under a slight headway,but not sufficient for 
steerage-way. There is some conflict of tes- 
timony as to the position of the vessels when 
the schooner came about, the master and 
witnesses for the AlUance stating that they 
were not more than fifteen rods off, whilst 
some of the witnesses for the schooner say 
that they were forty rods distant- Consider- 
ing the speed of the propeller, and that an 
attempt was made to stop her before the col- 
lision, I am of opinion that the statement in 
behalf of the schooner in this respect is 
probably the most accurate. 

It is claimed that the schooner is account- 
able for the collision by not having run out 
her tack as she was by law bound to do; 
that if she had completed her tack, the col- 
lision would not have occurred, as there 
would have been ample space for the steam- 
er to have gone to the eastward, under the 
stern of the schooner, as the captain says 
he intended to do, if she had run on her 
west track as far as she ought to have done. 
It is said that she could without difficulty 
have passed over the bank or edgings, or if 
not, that she did not go so near thereto as 
she safely could, but that she unreasonably 
shortened her tack. The tide was about 
half flood, the rise and fall, as I understand, 
was about twelve feet. The schooner on a 
tack required four feet. The edgings at low 
water were exposed one to three feet, and 
from these data, it is certainly very doubt- 
ful whether she could then have passed over 
the bank with safety. The night was so 
clear that vessels at the mill wharf and ob- 
jects on shore were plainly discernible. The 
captain of the schooner from his boyhood 
had been well acquainted with the locality, 
the mate had known it for more than twenty 
years, and both of them testify that they 
could not have crossed the bank, as the tide 
then was. Their testimony is corroborated 
by two of the crew of the schooner Arabella 
of Kittery, who were at the time on a wharf 
on the eastern shore, directly opposite the 
bank, and who were acquainted with its 
situation and height One of them states 
that at the time there was but a little over 
two feet of water upon it, and Curtis, the 
first mate of the propeller, also swears that 
the schooner could not at this time have 
passed over the bank, and although the cap- 
tain and some other officers of the propeller 
express a different opinion, I am well satis- 
fied it would not have been prudent and 
good seamanship for the schooner to have 
attempted at that hour to have crossed the 
bank. Those on board the schooner, from 
their long acquaintance with the river and 
their knowledge of the capacities of their 
vessel, have the best opportunity to form an 
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opinion. No motiye is suggested for their 
not passing over it, if it could liave been 
done Tvitli safety. They had an interest as 
owners to manage carefully and prudently, 
and as the crew of the vessel to complete 
their trip as soon as was practicable, and 
their judgment, in my opinion, is entitled 
to more respect, corroborated by that of dis- 
interested persons on the shore, than that 
of persons on board another vessel, who had 
no particular reason for forming a better 
judgment upon the matter. The weight of 
the evidence on this point is clearly with 
the schooner, and I hold she was not in fault 
for not attempting to cross the bank as the 
tide then was. 

The law in relation to steamers meeting 
a sailing vessel when on a tack is very 
clearly expounded by Benedict, J., in the 
case of Whitney v. The Empire State [Case 
No. 17,586], the ease of a sehooiier sunk in 
a collision with a steamer at Hell Gate, he 
says, "The remaining fault charged upon 
the sailing vessel, and the one most strenu- 
ously urged, is that she did not beat out her 
starboard tack. The duty of a sailing ves- 
sel to beat out her lacks, when meeting a 
steamer in narrow water, is unquestionable; 
but this rule does not require the sailing 
vessel in all cases to go as near to the shore 
as the depth of the water will permit, with- 
out reference to the other exigencies of the 
channel. In beating through a passage like 
Hell Gate, tacks must be made with refer- 
ence to the safe passing i)oints and shoals 
ahead, and when approaching Halletts Point 
with a strong ebb tide, a sailing vessel is 
entitled to come about in time to insure 
avoiding the reef at that point, although she 
may not be at the time of tacking as near 
the Long Island shore as the depth of water 
would permit her to go. The end of the 
southern tack of sailing vessels from Negro 
Point is therefore no fixed point, but must 
vary according to the capacity of each ves- 
sel and the strength of the wind and tide 
at the time. This being so, it seems clear 
that the opinion of those engaged in the 
navigation of the sailing vessel, who knew 
the capacities of their vessel and can most 
accurately judge as to the effect which the 
wind and tide are having upon her, is en- 
titled to more weight, as showing the proper 
place for the tack, than opinions formed by 
persons aboard a steamboat approaching 
from below. In this case the testimony of 
the persons on board the schooner is positive 
and emphatic, that they proceeded as far 
upon the tack as it was safe for them to go." 

Such also in the present instance is the 
statement of the captain and mate, the only 
persons on board the schooner. They are 
interested in the result, being owners of the 
schooner, but they are shown to have been 
well acquainted witii this portion of the 
river for more than twenty years, and noth- 
ing is presented in evidence or stated in 
the argument as a cause for their adopting 



any other than a prudent and usual course 
at this time. 

Pendleton who was on the lookout on the 
schooner says, that they were within twenty 
feet of the reef edgings, and Cornish, the 
master, puts the distance at fifteen or 
twenty feet, Mitchell, one of the crew of 
the Arabella, who was on the wharf about 
a quarter of a mile from the place of the 
collision, and who was watching the move- 
ments of the vessels, says, "The schooner 
could not have gone any nearer with safety; 
she was within sixty feet of .the edgings, 
and there was twenty rods between the 
steamer and the eastern shore of the river 
at the time." 

Frisbee, another of the Arabella's crew, 
gives the distance of the schooner from the 
edgings at the time of tacking as thirty feet. 

Abbott, the second mate of the steamer, 
saj-s, "The schooner came in stays about the 
the middle of the river." The shoal is near 
the middle of the river, and according to 
Abbott's account, therefore the schooner 
must have been near to the shoal or bank. 

Curtis, the first mate, says, "The schooner 
tacked about the middle of the channel. 
We were as near the eastern shore as we 
dared to go. She could not have gone over 
the reef, but could have run eight or ten 
rods more on this tack and then tacked 
without touching the edgings. We were 
three to six rods off when order to reverse 
engine was given. Schooner's jib was not 
drawn away when she struck us." 

The quartermaster, who was at the wheel 
says, "Schooner tacked in mid-channel, 
which is three to four hundred feet wide. 
I was within three or four rods of eastern 
shore and some five or six rods oK when she 
tacked." 

I do not find that the captain of the steam- 
er testified as to the position of the schoon- 
er in the river at the time of the collision. 
He does say that the steamer was near the 
eastern shore, and after the steamer came 
off the rocks, she backed across the river 
eight rods beyond the place where the 
schooner tacked. 

The balance of this testimony, in my opin- 
ion, is rather in favor of the schooner, and 
upon this point, the libellant having the bur- 
den of proof, I cannot find that the schoon- 
er was in fault for not continuing further 
on her westerly tack. 

It is said that the testimony of the officers 
of the propeller establishes the fact, that 
at the time of the collision, she was as near 
to the eastern shore as she could run with 
safety, the quartermaster and others put- 
ting the distance from the shore as only 
three or four rods. In cases of this kind, 
occurring at night, but little reliance should 
be placed on estimates as to time or dis- 
tances. In this instance, I am confident the 
libellants' witnesses are mistaken, as from 
their own testimony the collision took place 
as far west as mid-channel, which was 150 
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or 200 feet from the eastern shore, and the 
propeller could not therefore have been so 
near to the shore as is now claimed. Mitch- 
ell says the steamer Tvas twenty rods from 
the shore at the time of the collision, and 
his position on shore and having no interest 
in the cause, entitle his opinion on this 
point to considerahle weight with the court. 
It is also claimed that the schooner was 
so near the eastern shore as to force the pro- 
peller upon the rocks. It is conceded that 
at this time the propeller went upon the 
rocks and there remained bows on for about 
half an hour until released by the tide, al- 
■ though repeated attempts were made to 
back her off. It is incredible however, that 
this schooner, without steerage-way on her. 
In a light breeze, and of only fifty-three tons 
burthen, could have forced this propeller of 
over 400 tons on shore in this manner. I 
have no doubt that the steamer was driven 
on shore by her own motion, with her helm 
to port, her engine not having been revers- 
ed until the Instant of the collision. She 
then making eight knots, and it was entire- 
ly her own headway, and in no respect this 
little scow, which drove her with such force 
upon the rocks as to keep her there for a 
half hour on a flood tide with the whole 
power of her engine to assist her to come 
off. The . steamer when free from the 
schooner ranged ahead, breaking off the jib- 
boom as she went on, and after that the 
bowsprit, as they passed through her bul- 
warks into the forecastle. After the pro- 
peller was clear from the schooner, the lat- 
ter came to anchor in the river, but not in 
proximity to the eastern shore as I under- 
stand the testimony. 

It is admitted by Pendleton, who was the 
lookout on the schooner, that at the time he 
saw the propeller approaching them, and at 
a distance of forty rods, as he says, he hail- 
ed the steamer to go to the westward, and 
that she might have done so with safety. 
If so, there must have been the requisite 
space between the schooner and the bank of 
edgings, and it is therefore contended that 
the schooner could not have been so near to 
the bank as is now claimed. To my mind 
there is considerable force in this objection, 
and it has caused me to entertain a doubt 
on this point. But on the whole, I think 
that Pendleton might have supposed that 
the only safe course for the schooner, at 
least, was for the propeller to go to the 
westward. It was certain if she held her 
course that a collision would occur, as the 
schooner could not get out of her way, and 
the witness may have believed that as the 
schooner payed off to the eastward, the dis- 
tance between her and the bank would In- 
crease before the steamer came up, so that 
there would be space enough for her be- 
tween the bank and the schooner. It Is not 
claimed that the schooner ran close up to 
the bank, but that she tacked leaving a rod 
or two, which distance increased rather 
18FJED.CAS.— 24 
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than diminshed lyj reason of the current 
and wind- 
Evidence has been offered of certain state- 
ments of Pendleton, made by him to the 
agent of the boat the day after the collision, 
tending to prove that he agreed to pay for 
the damage sustained by the steamer. 
Their accuracy is denied by Pendleton, and 
payment was never made. Such evidence 
in cases of this kind is of but little weight 
and effect, and courts of admiralty as a gen- 
eral rule attach little importance to conver- 
sations of this kind after the accident In 
determining disputed questions of fact ap- 
pertaining to the navigation of the respec- 
tive vessels, the court will as a general rule 
depend upon the positive testimony of the 
witnesses, rather than admissions or state- 
ments made as to such matters. 

The captain and other officers of the Alli- 
ance have been examined as witnesses, and 
have endeavored to exonerate themselves in 
the mind of the court from all responsibility 
for the collision. The attempt has been 
without success; on the contrary, from their 
own statements, I think the course adopted 
by those in charge of the Alliance was the 
principal cause of the accident, and that 
their vessel was not managed with reasona- 
ble skill and prudence. 

The captain admits that when he saw the 
schooner, he knew she was a fore and aft 
vessel, but could not see that she was a 
scow, as this was not the kind of vessels 
most usually and ordinarily found with this 
rig. He had no right to presume it was a 
vessel of this description, a light scow; but 
on the contrary, all the presumptions were 
that she was a fore and aft deck schooner, 
coming down the river with a cargo, such 
an one as could not possibly have passed 
over the bank at that tide. The captain, 
therefore, should have understood when he 
saw this fore and aft schooner making her 
tack, that she could not pass over the bans, 
but that her tack would be confined to the 
main channel, the narrow passage of 300 
feet between the bank and eastern shore. 
Under this condition of things, it was not in 
my opinion safe or prudent for a steamer to 
pass at a rate of eight knots a vessel mak- 
ing her tacks in so narrow a passage. Such 
speed is altogether too great, and endangers 
the safety of both the steamer and sailing 
vessel, as there are always contingencies 
which may happen to a vessel tacking in so 
narrow a channel, to prevent her complet- 
ing her entire tack, and which compel her to 
come about sooner than was anticipated. 
The 16th article of the rules relating to 
navigation requires every steamer when ap- 
proaching another ship so as to involve risii 
of collision to slacken her speed, or if nec- 
essary to stop and reverse. In this narrow 
passage with a vessel ahead on a tack, 
those in charge of the steamer should have 
had sufficient command over her to avoid 
all reasonable chance of accident As Sir 
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Jolin Patterson, in The Batavier, 40 Eng. 
Law & Eq. 25, remarks, "At wMtever rate 
the steamer was going, if going at such a 
rate as made it dangerous to any eraft 
which she ought to have seen, she had no 
right to go at such a rate. At all events, 
she was bound to stop, if it was necessary 
to do so, in order to prevent danger being 
done by the swell to the craft that were in 
the river." 

If those in charge of the propeller were 
keeping a proper watch and attending to 
the movements of the schooner, they must 
have seen she was about to tack four to 
eight minutes before the collision was im- 
minent, as it took that time for her to come 
about If they saw her movements, it was 
their duty at once to have stopped and re- 
versed their engine; but they did nothing 
of the kind till she was square about, head- 
ing down river, with her square sails full. 
I am satisfied the signals to reverse were 
not given until the collision was imminent, 
and that her headway was retarded but lit- 
tle if any. Under such circumstances, it 
was a fault of the propeller not to have 
sooner slackened her speed and reversed, 
while if her officers gave their orders so 
soon as they were aware of the position of 
the schooner, then it is clear that there was 
not a proper lookout kept, as her change of 
position must have been sooner discovered 
with a vigilant watch, attending to his du- 
ties. Libel dismissed. 
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The NORTHFIBLD. 

The HUNTER. 

[4 Ben. 112.] i 

District Court, S. D. New York. April, 1870.2 

Collision in New York Harbor — Steamboats 
Crossing — Wrongful Stopping — Speed. 

1. The steam-tug H., with a schooner lashed to 
her port side, was on her way from Hoboken, 
N. J., to a place south of Governor's Island. 
The steamboat N., a ferry-boat running from 
New York to Staten Island, left her slip at 
Whitehall, and swung around with the ebb tide, 
on a port helm, changing her direction from 
south to south-west, until she should be clear 
of Governor's Island, when her course would be 
about south, to Staten Island. The course of 
the H. was about south. The N. was going 
from ten to twelve knots an hour and the H. 
about two. When the vessels were about 300 
yards apart, the H., without giving any signal, 
stopped and backed. The N. was then on a 
port helm, intending to pass under the stern of 
the H. As soon as the stopping of the H. was 
seen, the N. put her helm hard a-port, and also 
stopped her engine and attempted to reverse it, 
but, owing to her speed, it was only oh the third 
attempt that the engineer was able to get the en- 
gine to pass the centre. The engine made one or 
two turns back before the collision. The N. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed by circuit court Case unreport- 
ed. Decree of the circuit court affirmed by su- 
preme court in 154 U. S. 629, 14 Sup. Ct 1184.] 



struck the schooner in the side, injuring her 
so that she sank. The excuse given by the H. 
for stopping was, that the cleets to which the 
lines that held the schooner were fastened, were 
so loose that it was feared that the swell caused 
by the near passage of the N. ahead of her, 
where it was supposed the N. intended to pass, 
would have caused the breaking loose of the 
schooner. A libel was filed on behalf of the 
schooner against both steamboats. Held, that, 
as the vessels were crossing, and the N. had the 
H. on her starboard side, it was the duty of the 
H. to keep on, and of the N. to keep out of her 
way. 
[Cited in The Britannia, 34 Fed. 553; S. C. 
153 U. S. 142, 14 Sup. Ct. 799.] 

2. The H., therefore, was in fault in stopping 
and backing. 

[Cited in The Britannia, 34 Fed. 552; The 
Fountain City, 10 C. C. A. 278, 62 Fed. 91. 
Distinguished in dissenting opinion in The 
Britannia, 153 U. S. 153, 14 Sup. Ct. 803.] 

3. The excuse set up by her for so doing was. 
itself a fault. She had no business to be navi- 
gating with cleets so loose. 

4. The N. was not in fault in her rate of speed, 
that being shown to be her usual rate. 

5. She had the right to assume that the H. 
would keep on, and to shape her own course so 
as to pass under the stern of the H., if the lat- 
ter kept on. 

[Cited in The Susquehanna, 35 Fed. 323.] 

6. The stoppage of the H. was the cause of 
the collision; and the inability on the part of 
the N. to reverse her engine before she did, was 
not a fault. 

[Cited in The St. Johns, 34 Fed. 766; The 
Britannia, 153 U. S. 142, 14 Sup. Ct 799.] 

7. The H. was solely liable for the damage. 
In admiralty. 

James C. Carter, for libellant 

Beebe, Donohue & Cookei, for the Hunter. 

Charles A. Rapallo, for the Northfield. 

BLATCHPORD, District Judge. This is a 
libel filed by the owner of the three-masted 
schooner Hero, against the side- wheel steam- 
boat Northfield and the screw steam-tug 
Hunter, to recover for the damages sustained 
by him, claimed to amount to $4,500, by the 
sinking of the schooner, with a cargo of one 
hundred and fifty-seven tons of coal on boai-d 
of her, which she was transporting, for hire, 
at the time, and some personal effects and 
provisions brfonging to the libellant, the 
whole having been totally lost, in conse- 
quence of a collision which occurred between 
the schooner and the Northfield, on the morn- 
ing of the 18th of May, 1868, between ten and 
eleven o'clock, at a point between the Bat- 
tery and Governor's Island, in Tie harbor of 
the city of New York, just where the East 
river forms a junction with the North river. 
The schooner was in tow of the Hunter, being 
lashed to the port side of the Hunter, and 
was on her way from Hoboken, in New Jer- 
sey, where she had taken on board her cargo 
of coal, to a place below ana south of Gov- 
ernor's Island, there to be left by the Hun- 
ter and anchored, until she should be taken 
in tow by another and more powerful steam- 
tug, to be carried through Hell Gate, on her 
way to New Haven, in Connecticut, whither 
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she was boTuid. The Northfield was on lier 
way, as a ferry-boat, from lier slip at White- 
hall to Staten Island. The tide was strongly 
ehb. The Hunter and the SGhooner had ap- 
proached near to the Battery, and were in 
the North river ebb tide, heading down, with 
such tide, to a point to the westward of Gov- 
ernor's Island. The Northfield, as she came 
out of her slip, swung around, with the ebb 
tide, on a port helm, so as to pass from a 
course about south to a course about south- 
west, until she should be clear of Governor's 
Island, and then make her' course about 
south, to Staten Island. The course of the 
schooner and the Htrnter was about south. 
The courses of the Hunter and the Northfield 
were, therefore, approaching each other and 
crossing each other, and they were so near 
to each other as to involve risk of collision, 
if neither should make any movement to 
keep out of the way of the other. Under 
these circumstances, the Northfield had the 
Hunter on her own starboard side, and it ^Vas 
the duty of the Northfield, imder article 14 of 
the act of April 29th, 1864 (13 Stat. 60), to keep 
out of the way of the Hunter and the schoon- 
er. It was equally the duty of the Hunter, 
under article 18 of the same act, to keep her 
course. The Northfield was going at a speed 
of from ten to twelve knots an hour through 
the water. The Hunter was a weak tug, 
and was not going more than two knots an 
hour through the water. The Northfield was 
on a port helm all the time from the time she 
left her slip up to the collision. She saw 
the Hunter and her tow, and, according to 
the clear testimony of those in charge of her, 
recognizing her duty to keep out of the way, 
ported her helm, to a sufiicient extent, hi 
view of her own speed and of the progress 
which she saw the Hunter and her tow were 
making, to enable her to pass safely under 
the stem of the Hunter and her tow. She 
was thus swinging all the while from the 
south towards the west, with her head. 
When, however, the Hunter and her tow 
were about three himdred yards distant from 
the Northfield, the Hunter, instead of keep- 
ing her course, stopped her engine. The mo- 
ment this was seen by the Northfield, her 
engine was slowed and stopped, and an ef- 
fort was made to reverse it, and her helm 
was put hard to port The engine of the 
Hunter, after being stopped, was backed, 
and then started ahead again before the col- 
lision. The speed of the Northfield was so 
great, when her engine was stopped, that, 
when her engineer, on receiving two bells to 
back, gave steam to back, the resistance of 
the water to the wheels prevented the en- 
gine from backing over the centre, and he 
gave a quarter of a turn ahead, and then 
gave steam to back a second time, and the 
engine again refused to pass the centre in 
backing, and he gave a quarter of a turn 
ahead a second time, and then gave steam to 
back a third time, and, on this trial, the cen- 
tre was passed in backing, and her engine 



made one or two revolutions baeliiward be- 
fore the collision, but her speed was not ma- 
terially diminished, and her stem struck the 
port side of the schooner just forward of the 
schooner's mizzen rigging, and not over 
thirty feet from. the schooner's stern, and cut 
a hole through her side and penetrated some 
distance into her cai'go of coal, from the ef- 
fects of which blow she soon sank. 

It is quite clear, from the testimony of 
those on board of the Hunter, that, if the 
Himter had not stopped at all, but had kept 
her course, the Northfield would have passed 
safely under the stern of the schooner and 
the Hunter. The stopping by the Hunter 
was the causa causans of the collision. The 
excuse set up by the Hunter, in her answer, 
for • stopping, is, that the schooner was at- 
tached to the Hunter by lines fastened to 
Gleets on the schooner, which cleets the own- 
er and claimant of the Hunter, who was on 
board of her at the time, was fearful would 
loosen if any extra strain should come upon 
them, and let the schooner go adrift; that, 
although the probabilities were that, if botb 
vessels had kept on their respective courses, 
there would have been no collision, and the 
Northfield would have passed ahead, yet 
such course would have brought the vessels 
in such close proximity as to render it prob- 
able that the waves made by the Northfield 
would have broken the schooner adrift; and 
that, with a view to save any such result, 
and to prevent any possible contingency of 
a collision, the Hunter was stopped, to al- 
low the Northfield to pass ahead a proper 
distance. It is quite apparent, from the evi- 
dence, that those on board of the schooner 
and those on board of the Hunter entirely 
mistook the purpose of those in charge of 
the Northfield. The Northfield, from the po- 
sition of her slip, headed to the south, as 
she came out of it, and, as she swung around, 
from the south towards the west, on a port 
helm, her heading would, up to a certain 
time, if her keel had been projected forward 
in a straight line, have carried her across 
the bows of the Hunter and her tow. But, 
the swinging of the Northfield, up to the 
time the Hunter stopped, was gradual, based 
upon the visible movement of the Hunter 
forward, and upon the speed of the North- 
field, and those in charge of the Hunter, 
knowing that it was the duty of the North- 
field to keep clear of the Hunter, ought not 
to have assumed that the Northfield was in- 
tending to pass ahead of the Hunter, rather 
than astern of her. In so assuming, they 
took the risk of being wrong in the assump- 
tion. They were wrong, in fact, as it is 
clear, on the proofs, that the Northfield al- 
ways intended, and all the time manoeuvred 
so as to pass under the stern of the Hunter. 
That, on the evidence, was the proper course 
for her, and it would have been recklessness, 
involving fault and condemnation, in 'case 
of a collision, if she had attempted to pass 
ahead of the Hunter. The stopping of the 
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Hunter did not occur in articulo pericuU. 
"U'hen she stopped, there was no risk of col- 
lision, in fact, if no obstacle were to tie in- 
terposed in the way of the Northfield, as she 
was swinging. But, when the Northfield 
was about three himdred yards distant, the 
Hunter stopped, and then bac^ked, as has 
been described, forcing upon the Northfield 
the necessity of porting still more, and of 
stopping and reversing. This was a fault 
in the Hunter, contributing to the collision. 
The excuse set up by her in regard to the 
loose cleets on the schooner, is, also, in it- 
self a fault. The evidence shows that the 
Hunter stopped twice on her way over from 
Hoboken, in consequence of the looseness of 
the Gleets, in order to avoid getting too near 
to the swell created by other steamers. It 
was a fault in her to tow the schooner by 
lines fastened to cleets on the schooner that 
were so dangerously loose, as to make it 
necessary for her to stop where she did, and 
thus get into the way of the Northfield. 
There can be no doubt that the Hunter was 
in fault and responsible for this collision. 

There was nothing in the manoeuvring of 
the Northfield up to the time the Hunter 
stopped her engine, that can be alleged as 
a fault in the Northfield. She shaped her 
course, from the time she first saw the Hun- 
ter, so as to pass under the Hunter's stera, 
and woiild, on the evidence, have done so, 
had the Hunter not stopped. Thrown into 
embarrassment by the stopping of the Hun- 
ter, tlae Noi-thfield put her helm immediately 
hard a-port, and stopped her engine, and 
made the attempts to reverse it, before men- 
tioned. Was she, in any respect, in fault, 
from the time the Himter stopped? It is al- 
leged that she ought then to have starboard- 
ed, and passed ahead of the Hunter and 
her tow, and between them and Governor's 
Island. But, it must be remembered, that 
she was at the time swinging on a port helm, 
and it seemed to those in charge of her, that 
she was more likely to avoid hitting the 
schooner by putting her helm hard a-port, 
than by starboarding. Although the Hun- 
ter stopped hex engine, and backed, yet she 
and her tow were being carried to the south 
by a strong tide, and, as it was, the North- 
field, notwithstanding the delay caused hy 
her unsuccessful attempts to get her engine 
over the centre in reversing, failed to es- 
cape hitting the schooner by but a few feet 
comparatively. The Northfield is, I think, 
if necessary, entitled to the benefit of the 
rule, that the movement forced upon her, 
by the sudden and unannounced stopping of 
the engine of the Hunter, when the North- 
field and the schooner were at so short a 
distance apart, is not to be imputed to the 
Northfield as a fault, even though it may 
have been a mistaken movement. Ejiowing 
that it was the duty of the Northfield to 
avoid her, the Hunter yet gave no signal, by 
whistling or otherwise, that she proposed to 
pass under the Northfield's stern. The North- 



field was entitled, under her responsibility 
to keep clear of the other vessels, to the 
unembarrassed choice of the means of doing 
so. The Hunter interfered with that choice^ 
when it had been properly exercised by the 
Northfield, as the court finds, and inter- 
fered with it at so late a moment that a 
collision was inevitable. But, all that the 
Northfield could then do to avoid the col- 
lision, or lighten the effect of the blow, was 
done. That her engine twice failed to pass 
the centre in being reversed, and that she- 
was obliged twice to take a quarter of a 
turn ahead, in order to pass the centre in 
reversing, was no fault in the Northfield. 
There was no defect in her engine. Obliged 
to stop short at her forward speed, by the- 
sudden stopping of the Hunter, the North- 
field had on such headway that the resist- 
ance of the water to her paddles, when they 
were stopped, was too great to be overcome 
by the application of the steam in the re- 
verse direction, until her headway was suf- 
ficiently slackened to make the resistance 
of the water to the paddles less than the 
power of the steam. But this predicament 
of the Northfield was wholly the fault of 
the Hunter. The Northfield used all the 
means at her command. Taking the two 
turns ahead was not improper, and, in fact, 
was successful, as appears, in securing the 
reversing, when, without that, it is prob- 
able, according to the evidence, that the 
Northfield would not only have sunk the 
schooner but would have injured the Hun- 
ter. The only possible allegation that could 
be made against the Northfield would be, 
that her actual speed before the Hunter 
stopped was too great. But it was her usual 
speed, the weather was clear, there was no- 
fog, she saw the Hunter and her tow, and 
the evidence establishes that there would 
have been no collision, if the Hunter had 
not stopped. Nothing is shown to establish 
that the speed of the Northfield, up to the 
time the Hunter stopped, was greater than 
it should have been. Undoubtedly, if it had 
been enough less than it was to have se- 
cured the stoppage of the entire headway 
of the Northfield, with the manoeuvres in 
fact adopted by her, after the Hunter stop- 
ed, and before the collision, there would have 
been no collision, or Its consequences would 
have been slight But this by no means- 
authorizes a conclusion, that the speed of 
the Northfield was greater than, in view of 
all the facts, she was entitled to Hiaintain. 
up to the time the Hunter stopped. 

On the whole case, the libel must, aa 
against the Northfield, be dismissed, with 
costs, and the libellant must recover, against 
the Hunter, the damages sustained by him, 
by the collision, with costs. 

[On appeal to the circuit court, the decree of 
this court was aflSrmed. Case unreported. An 
appeal was then taken to the supreme court^ 
where the decree of the circuit court was affirm- 
ed. 154 U. S. 629, 14 Sup. Ct. 11S4.] 
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NORTHROP TT. GREGORY. 

[2 Abl). U. S. 503.] 1 

District Court, E. D, Michigan. June Term, 
1870. 

AdMIUALTT — ESTltY OF DECREE. 

1. A motion to open a decree in admiralty en- 
tered by default must be made within ten days 
After entry; otherwise it must be denied. 

[Cited in The Oriental, Case No. 10,569a; Al- 
len T. Wilson, 21 Fed. S&t.] 

2. A motion to open a decree in admiralty en- 
tered by default, must be accompanied by the 
answer proposed -to be filed, or at least by a 
statement of the grounds of defense intended; 
so that the court can determine whether the de- 
fense is meritorious. 

3. A decree signed by a district judge after 
he has tendered a conditional resignation, but 
before it has been accepted by the government, 
is valid. 

Motion to rescind a decree entered by de- 
fault, and allow respondent to answer. The 
motion was made upon, two grounds: (1) Be- 
cause of mistake by r^pondent as to re- 
turn day of the citation; with general alle- 
gations of a meritorious defense. (2) Be- 
cause Judge WILKINS, who signed the de- 
cree as district judge, was not such at the 
time of entry and signing of the decree, he 
having ceased to be such by his previous 
resignation; and the decree is therefore a 
nullity- 
Mr. Cheever, for the motion. 
H. B. Brown, opposed. 

LONGYBAR, District Judge. The decree 
was entered February 1, 1870, and this mo- 
tion was made on the 18th of the same 
month, seventeen days after the decree was 
entered. By rule 40 the time within which 
a decree in admiralty may be rescinded is 
limited to ten days alter the entry of the de- 
cree. This rule, made by the supreme court 
in pursuance of law, is of the same binding 
force upon this court as if it were a statute, 
and it cannot be disregarded. The limita- 
tion to ten days is an implied prohibition 
against what is so limited being done after 
that lime. The motion, therefore, so far as 
it is based upon the first ground stated, is 
too late, and cannot be entertained. 

Even if the motion had been in time, there 
is a fatal objection to its being allowed upon 
the first ground stated. It is not accom- 
panied with the answer proposed to be put 
in; neither are the facts proposed to be set 
up by way of defense divulged, so that the 
court may see that the same are relevant, and 

I [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 
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if proven, would constitute a meritorious de- 
fense. 

2. The motion, however, as to the second 
ground stated, stands upon a different basis, 
and might be made at any time, as in this 
respect it goes to the very existence of the 
court at the time the decree purports to have 
been entered. Judge WILKINS' resignation 
was made and filed December 7, 1869. The 
decree was entered, as we have seen, FebruT 
ary 1, 1870. The commission of Judge WIL- 
KINS' successor, as appears by the record of 
it in this court, bears date February 13, 1870, 
and he took the oath of office, and his seat 
upon the bench, March 4, following. The 
record shows that Judge WILKINS con- 
tinued to exercise the duties of district judge 
the same after his resignation was filed as 
he had done before, and up to the time his 
successor qualified and took possession of the 
office. 

Judge WILKINS' resignation was made 
under and in pursuance of section 5 of the 
act of congress entitled "An act to amend 
the judicial system of the United States," 
approved April 10, 1869 [16 Stat. 44], provid- 
ing "that any judge of any court of the 
United States who, having held his commis- 
sion as such at least ten years, shall, after 
having attained to the age of seventy years, 
resign his office, shall thereafter during the 
residue of his natural life, receive the same 
salary which was by law payable to him at 
the time of his resignation." 

Judge WILKINS' resignation (after recit- 
ing that portion of the act upon which it is 
founded), is in the following language: "For 
the sake of enjoying the rights and privileges 
conferred by said act, and under its pro- 
visions, and not otherwise, I do hereby re- 
sign," &c. That is, if by the repeal or modi- 
fication of the act, or otherwise, he should 
be deprived of the rights and privileges con- 
ferred by it, or its provisions should be with- 
drawn or materially altered, then he did not 
resign. This is the plain interpretation of 
the language. The resignation was, there- 
fore, conditional in its terms; and it re- 
mained conditional until the government had 
accepted it, and acted upon it, by the a^ 
pointment and confirmation of a successor, 
when it "became absolute and binding upon 
both parties— upon the judge to relinquish 
the office, and upon the government to pay 
him his salary during the residue of his nat- 
ural life. 

We are not, however, necessarily concerned 
here with the question, whether or not Judge 
WILKINS' resignation deprived him of his 
office from and after its date, because, if at 
the time of the entry of the decree he was, 
in point of law, judge de facto, that is suffi- 
cient to sustain the record. That he was 
such at least, I entertain no doubt. 

What constitutes an officer de facto has 
been very clearly stated, thus: "An officer 
de facto is one who exercises the duties of 
an office under color of an appointment or. 
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election to that office. He differs, on tlie 
one hand, from a mere usurper of an office, 
who undertakes to act as an officer without 
any color of right; and on the other, from an 
officer de jure, who is, in all respects, legally 
appointed and qualified to exercise the of- 
fice." Judge Storr, of Connecticut, in de- 
livering the opinion of the court in Plymouth 
T. Fainter, 17 Conn. 585, 588. And the same 
learned authority adds, "These distinctions 
are very ohvious, and have always been 
recognized." 

Judge WILKINS was certainly not a usurp- 
er. He was in lawful possession of the of- 
fice; and notwithstanding his resignation, 
he never relinquished that possession until 
his successor was appointed and qualified, 
tmt, on the contrary, he continued to exer- 
cise the duties of the office the same as he- 
fore. He still held his commission. ECis 
resignation was conditional in its terms, and 
he was entitled to hold on to his commission 
until the government had, in some way, mani- 
fested its aceptance of or acquiescence in 
those conditions. He was, therefore, no 
usurper, but was in reality in the exercise of 
the duties of the office, under color of right, 
at least. Under these circumstances, he was, 
by all the authorities, judge de facto, if noth- 
ing more. At all events, he was not a 
usurper. And if not a usurper, he was an 
officer either de facto or de jure, and for the 
purposes of deciding this motion, it matters 
not which; either is sufficient to sustain the 
record. Motion denied. 
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NORTHRUP et al. v. ADAMS. 

[2 Ban. & A. 567; i 12 0. G. 430; 2 Oin. Law 
Bui. 84; Fent, Pat 28.] 

Circuit Court, E D. Michigan.'- March, 1877. 

Design Patent — ORiGi>rAtiTY and Invention — 
Adaptation of Old Devices — Aggregation. 

1. The law applicable to design patents does 
not materially differ froin that applicable to 
mechanical patents. The same general princi- 
ples of construction extend to both. 

2. To entitle a parly to the benefit of the act 
protecting an invention, either for a design or a 
mechanical device, there must be originality and 
the exercise of the inventive faculty. In the 
one there must be novelty and utility, and in the 
other originality and beauty; mere mechanical 
skill is insufficient. 

[Quoted in Western Blee. Manuf'g Co. v. 
Odell, 18 Fed. 322.] 

3. The adaptation of old devices or forms to 
new purposes, however convenient, useful or 
beautiful they may be in their new role, is not 
invention., 

[Qaoted in Western Elee. Manuf g Co. v. 
Odell, 18 Fed. 322. Cited in Foster v. Cros- 
sin. 44 Fed. 64.] 



1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq.,. and here reprinted by per- 
mission.] 



4. The- principle of aggregation is as applica- 
ble to designs as it is to mechanical inventions. 

5. If, in a design patent, the effect produced 
-be simply the aggregation of familiar designs, 
it will not be patentable. 

This suit was brought [by Frank North- 
rup and others against Samuel Adams] for 
the alleged infringement of a design patent 
for a provision or cheese-safe. The inven- 
tion described in the patent was a rectangu- 
lar base, with a top supported by four cor- 
ner-posts, with an intermediate stile or sup- 
port, dividing each side into vertical panels, 
all of which were covered with wire-cloth 
of fine mesh. The front side was made to 
open as a door, which was single, but fold- 
ed upon itself, the two parts being hinged 
together at the centre stile. Around the 
base is an ogee moulding, and a similar one 
was run around the top to serve as a cor- 
nice. A lighter moulding of the same pat- 
tern was run around the edge of each panel, 
and a pleasant effect was claimed to be pro- 
duced by staining all of the moulding a 
dark color, and varnishing all the rest of 
the wood-work, leaving it of its natural 
color. The claim of the patent was as fol- 
lows: "As a design for a cheese-safe, the 
rectangular cage shown, having two vertical 
panels on each wall, a moulded top. A, and 
a moulded base. A'." The defences set up in 
the answer were— First, that the invention 
was in public use for more than two years 
prior to the application for a patent; sec- 
ond, that the invention was not patentable. 

Charles J. Hunt, for complainants. 
J. W. McGrath and G. H. Lothrop, for de- 
fendant. 

BROWN, District Judge. Complainant 
claims his patent by virtue of the clause of 
Rev. St. § 4929, which esxtends the protec- 
tion of the patent laws to any new and orig- 
inal design for a manufacture, or "any new, 
useful and original shape or configuration 
of any article of manufacture, the same not 
having been known or used by others," be- 
fore his invention or production thereof. 
The law applicable to this class of patents 
does not materially differ from that in cases 
of mechanical patents, and "all the regula- 
tions and provisions which apply to the ob- 
taining or protection of patents for inven- 
tions or discoveries * * * shall apply to 
patents for designs." Section 4933. The 
same general principles of construction ex- 
tend to both. To entitle a party to the ben- 
efit of the act, in either case there must be 
originality and the exercise of the inventive 
faculty. In the one, there must be novelty 
and utility, in the other, originality and 
beauty. Mere mechanical skill is insuffi- 
cient. There must be something akin to 
genius— an effort of the brain as well as the 
hand. The adaptation of old devices or 
forms to new purposes, however convenient, 
useful or beautiful they may be in their 
new role, is not invention. In the case of 
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Bennage v. Phillippi, 9 Off. Gaz. 1159, the 
acting commissioner of patents decided, I 
have no doubt correctly, tliat the use of a 
small model of the main Centennial build- 
ing, for paper-weights and inkstands, was 
not patentable. 

Another apt illustration of this is put by 
Simons, Design Patents, p. 194, of one who 
took a familiar statue of a shepherd-boy, 
thrust a gas-pipe through the leg and arm, 
and applied it to the purposes of a drop- 
light Here was good taste, undoubtedly, 
but not invention. He merely succeeded 
in making that which was before purely 
ornamental serve a useful purpose. 

It is true, patents have apparently been 
issued for designs frivolous in themselves, 
or new adaptations of old designs; but, as 
remarked in an excellent opinion by Com- 
missioner Leggett, in the Case of Parkinson 
(Simons, Design Patents, p. 101), "the prac- 
tice of the oflBce in granting design patents 
has been not only liberal, but lax." In the 
later decisions of the office, a stricter con- 
struction has been given to the law, and one 
more consonant with the familiar principles 
applied to mechanical patents. 

If a combination of old designs be patent- 
able at all, of which I have some doubt, the 
combination must be such as to produce a 
new appearance. If the effect produced be 
simply the aggregation of familiar designs, 
it would not be patentable. For example, 
if one should paint upon a familiar vase a 
copy of Stuart's portrait of Washington, it 
would not be patentable, because both ele- 
ments of the combination, the portrait and 
the vase, are old; but if "any new and orig- 
inal impression or ornament" were placed 
upon the same vase, it would fall within the 
express language of the section. 

Apply these rules to the case under con- 
sideration. Rectangular safes, essentially 
similar to the complainant's, covered with 
wire-cloth, have been made and usea many 
years. When constructed of large size, 
each side was divided into panels by a ver- 
tical stile; when of smaller size, no such 
division was made. As the difference in 
size would not be patentable, so the division 
of each side into panels is none the more 
60. The only novelty, then, in this patent, 
is the use of an ogee moulding about the 
top and bottom, and the combination of this 
with panelled sides is claimed as complain- 
ant's invention. Mouldings of this descrip- 
tion, however, have been used for centuries, 
and applied, not only by way of ornament 
in architecture, but to articles of furniture 
and the decoration of interiors. The embel- 
lishment of a provision safe with this an- 
cient design is simply the adaptation of a 
well-known ornament to a new purpose. 
The result is pleasing in appearance, but 
not entitled to the protection of the patent 
laws, as novel or original. Rectangular 
safes were formely used for the exhibition 
of cheese in shops; but of late years they 
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have been supplanted by a round safe, with 
the top divided and connected with hinges, 
so as to permit one-half of it to be thrown 
back. The present design appears simply , 
to be a restoration of the old style with a 
rolling bottom, for the more convenient ' 
handling of the cheese, and the addition- of 
a simple moulding around the top and bot- ; 
torn, giving it undoubtedly a more pleasing 
appearance. While the patentee showed 
some taste in the manufacture of this arti- 
cle, and while it may have become popular 
and valuable to him, it does not seem to me 
to possess the originality without which no 
manufacture can be patentable. It results 
that the bill must be dismissed, with costs. 
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NORTHRTJP et al. v. SHOOK. 

[10 Blatehf. 243; 16 Int. Rev. Eec 196; 7 Am. 

Law Rev. 573.] i 
Circuit Court, S. D. New York, Dec 12. 1872. 

Banks and Banking— Taxation under Internal 

Revenue act— License— Definition 

OF " Broker. " 

1. Bankers, confining themselves to the busi- 
ness of banking only, as such business is de- 
scribed in subdivision 1 of section j9 of the in- 
ternal revenue act of June 30, lob4 {.±6 btat, 
251), and which is not included in the business 
of a broker, described in subdivision 9 of said 
section 79 (Id. 252), as amended by the act of 
March 3, 1865 (Id. 472), are only liable to pay 
the banker's license fee and percentages men- 
tioned in subdivision 1. 

2. Such bankers, without any further or addir." 
tional license or license fee, may transact the 
business of a broker described in subdivision y, 
while the mere broker must pay §50 for his li- 
cense. But, if a banker does business as a 
broker, he subjects his sales to the duties im- 
posed by section 99 of the act of June 30, 1864 
Il3 Stat. 273). . | 

3. A person who buys stocks in his own name, 
for his customers, for a commission, and ad- 
vances the purchase money on the security of 
a percentage of such price, deemed sufficient, ' 
and deposited with him as security against loss, 
and sells the stocks for another commission, and 
settles the account according to the resulting bal- 
ance to the credit of the customer, having no 
interest except his commissions and interest, or 
interest and commissions on his advances, the 
whole being at the risk, and for the account, of 
the customer, as to profit or loss, does business 
as a broker, within the meaning of the acts in 
question, and subjects his sales to the duties 
imposed by section 99 aforesaid. 

4. Such duties thereupon become chargeable' 
on all his sales, whether of his own property, or 
of the property of others coming to his posses- 
sion, and held, for advances made by him as a 
banker, or purchased and sold on speculation 
for file account of others, on commission. 

[Cited in brief in Anthony v. International 
Bank, 93 111. 227.] 

5. Whether, when a tax is paid to a collector 
of internal" revenue, without objection, or notice, 
in any form, that the party paying deems is er- 
roneous, and the collector pays over the money 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
7 Am. Law Rev. 573, contains only a partial re- 
port] 
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to the government, the collector is thereafter lia- 
ble in an action to recover it back, and whether 
such an action, if maintainable, can be brought 
until after such an appeal to the commissioner 
of internal revenue as is required by section 
19 of the act of July 13, 1866 (14 Stat. 152), 
quere. 

[This Tvas an action at law by Hiram M. 
Northrup and Joseph S. Chick against Sheri- 
dan Shook, colleetor of internal revenue, to 
recover taxes alleged to have been unlaw- 
fully assessed.] 

Reverdy Johnson, Thomas W. Hartley, 
James R. Doolittle, and 'William H. Scott, 
for plaintiffs. 

Noah Davis, Dist. Atty., and Luther W. 
Emerson, Asst. Dist. Atty., for defendant 

WOODRUFF, Circuit Judge. This action is 
prosecuted for the recovery from the defend- 
ant, wlio was, at the time of the transac- 
tions in question, tbe collector of internal 
revenue for the Thirty-Second district of the 
state of New York, of the sum of $20,830.19, 
alleged to have been erroneously assessed 
upon the business of the plaintifCs, and paid 
by them as taxes, from September, 1864, to 
and including the sum assessed for July, and 
paid August 31, 1866. The amount was as- 
sessed upon or for their sales of gold, stocks, 
bonds, bullion, bills of exchange, and prom- 
issory notes, between the dates stated. It is 
not claimed that the amounts of the sales 
upon which the assessments were made, or 
the rate of the tax assessed, were, in any 
respect, erroneous, if the plaintiffs were li- 
able to assessment and tax upon the re- 
spective kinds or classes of business done 
by them, as hereinafter stated. The ground 
of the assessment was, that the plaintiffs 
were bankers doing business as brokers, 
within the meaning of section 99 of the act 
of June 30, 1864 (13 Stat. 273), as affected 
by subdivision 9 of section 79 of the same 
act, as amended by the act of March 3, 
1865 (Id. 472), and were liable to tax upon 
all their sales of gold, stocks, &c., whether 
their own property, or the property of oth- 
ers. The plaintiffs insist that they are bank- 
ers only, doing business under a license as 
bankers, and not liable to taxation upon any 
of their sales; and that, althougb they made 
sales of the stocks, &c., belonging to others, 
which were taxed, they were therein acting 
as bankers only. 

The sales in question were, as testified on 
the trial, of three kinds: (1) Sales of their 
own property. (2) Sales of gold, stocks, 
bonds, bullion, &e., transmitted to them by 
their correspondents, and the same or the 
proceeds drawn against In some cases, the 
sales of the ti-ansmitted property were made 
immediately, and the proceeds at once ap- 
plied to the payment of drafts so drawn, and, 
in others, the drafts were accepted or paid, 
and the gold, stocks, &c., were held for a 
better market or to await further orders, 
and, in the meantime, stood as their security 



for their advances, and to provide reimburse- 
ment therefor. In other cases, there were 
no actual advances, but the property was 
held for sale, and, when sold by order of the 
customer, the proceeds were placed to credit, 
subject to draft (3) Sales of stocks made 
in pursuance of an arrangement for what 
is caUed carrying stocks on a margin, where- 
in they, upon the deposit with tbem of a 
percentage on the amount of the stock, ad- 
vanced money and purchased stock, for the 
dealer or speculator (who dealt in the hope 
of making a profit by the rise in the mar- 
ket price), and beld the same subject to his 
order to sell, and finally sold the same for 
his account as to profit and loss. These 
transactions were conducted in the name 
of the plaintiffs, the name of the customer 
not being disclosed to those from whom the 
stocks were purchased, nor to those to whom 
the stocks were finally sold. Upon these pur- 
chases and sales, they charged and received 
from their customei-s the usual commissions 
for pm*ehasing and selling stocks for ac- 
count of others, and the tax imposed and 
paid to the United States on the sales was 
also charged to such customers. If the 
transaction showed a profit, it was paid to 
the customer, with a return to him of the 
cash or security held as a margin. If the 
transaction resulted in a loss, the amount of 
such margin returned to the customer was 
correspondingly reduced. It may not be ma- 
terial to the legal questions involved, but it 
was a fact proved in the case, that much 
the largest portion of the sales upon which 
the tax in question was imposed were of 
the class thirdly above mentioned. 

On the trial, it was insisted, on behalf of 
the defendant, that the plaintiffs were bank- 
ers doing business as brokers, within the 
meaning of the acts of congress relating to 
taxes on sales of stocks, &e., and that, as 
such, they were liable to taxation upon all 
their sales, whether made for themselves, 
and of their own property, or made for 
others u^on a commission; also, second, 
that, whether the tax was or was not prop- 
erly assessed, the amount paid therefor could 
not be recovered back in this action, be- 
cause it was a voluntary payment not made 
under any duress, of goods, or otherwise, 
that, the defendant being a public officer, 
and the tax bc'.ng assessed and returned to 
him by the assessor, he collected it and paid 
it over to the United States in the due dis- 
charge of his official duty, without notice 
of the particular character of the plaintiffs' 
business, or of the nature of the sales so as- 
sessed, and without any notice, protest, or 
objection made to him by the plaintiffs, that 
the assessment was, or was claimed by them 
to be, illegal, or, in any respect, erroneous, 
citing, in support of this, Elliott v. Swart- 
wout 10 Pet [35 U. S.] 137, and Bend. v. 
Hoyt, 13 Pet. [38 U. S.] 263, decided before 
the act of congress of February 26, 1845 (5 
Stat 727), requiring a written protest when 
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Kjuties on imports are erroneously exacted; 
Lawrence v. Caswell, 13" How. [54 TJ. S.] 
488; [Band v. Hoyt, Id. 267]; 2 Nichols v.. 
United States, 7 "Wall. [74 U. S.] 122, de- 
-cided subsequently to that statute; and U. 
S. V. Clement [Case No. 14,815],— and that, 
although, in course of the payments, but at 
what date is not shown, the plaintiffs, or 
■one of them, repeatedly objected, to an as- 
sistant assessor, that the plaintiffs were not 
liable to these taxes, and remonstrated with 
him, and received from him an assurance 
that, if the tax was illegal, it would be re- 
funded, still they made no objection to the 
■defendant, nor claimed before him, by no- 
tice, protest or otherwise, that the assess- 
ment was illegal; and, third, that, although 
it was proved that the plaintiffs did, in or 
after April, 1869, make an application to the 
commissioner of internal revenue to have 
the amoxmt of the taxes in question refund- 
ed to them, there is no proof of any such 
appeal as the act of congress of July 13, 
1866 (14 Stat. 152, § 19), requires, and, for 
that reason, this action cannot be maintained. 

I. The first, and, in respect of importance, 
the principal, question is, whether the plain- 
tiffs were liable ta the tax assessed and paid. 

The provisions of the acts of congress, 
which are to be construed in deciding that 
question, are the following: The act of June 
30, 1864, § 110 (13 Stat, 277), which imposes 
a duty of 1/2 ith of 1 per cent., each month, 
■on deposits, Vsith of 1 per cent, each month, 
on the capital, Viath of 1 per cent, each 
month, on the circulation, and an additional 
Yath of 1 per cent., on certain specified ex- 
■cess of circulation; these are required of 
"any bank, association, company, or cor- 
poration, or person, engaged in the business 
■of banking, beyond the amount invested in 
United States bonds." Section 79, subd. 1, 
of the same act (Id. 251), declares, that 
"bankers using or employing a capital not 
■exceeding the sum of ?30,000 shall pay $100 
for each license," and, for every additional 
§1,000 of capital, $2; and that "every per- 
son, firm or company, and every incorporat- 
■ed or other bank, having a place of business 
where credits are opened by the deposit or 
collection of money or currency, subject to 
be paid or remitted upon draft check or or- 
■der, or where money is advanced or loaned 
on stocks, bonds, bullion, bills of exchange, 
or promissory notes, or where stocks, bonds, 
bullion, bills of exchange, or promissory 
notes are received for discount or sale, shall 
iDe regarded as a banker, under this act." 
Section 79, subd. 9, of the same act (Id. 232), 
as amended by the act of March 3, 1865 
■(Id. 472), reads as follows: "Brokers shall 
pay SoO for each license. Every person, 
firm, or company, except such as hold a li- 
cense as a banker, whose business it is, as 
a broker, to negotiate purchases or sales of 
stocks, exchange, bullion, coined money, 

i [IBrom 16 Int Rev. Kee. 196.] 
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bank notes, promissory notes, or other securi- 
ties, for themselves or others, shall be re- 
garded as a broker, under this act. * * * 
Provided, that any person holding a license 
as a banker shall not be required to take 
out a license as a broker." Section 99 of 
the same act (Id. 273) provides, "that all 
brokers, and bankers doing business as bro- 
kers, shall be subject to pay the following 
duties and rates of duty upon the sales of 
merchandise, produce, gold and silver bul- 
lion, foreign exchange, uncurrent money, 
promissory notes, stocks, bonds, or other se- 
curities, as hereinafter mentioned." Then 
follows a specification of rates, and a pro- 
viso, prohibiting sales, by any one not li- 
censed as a broker or banker, of any stocks, 
merchandise, &c., not bona fide his own 
property and actually on hand. 

Under these provisions, it is, I think, clear, 
1st That bankers confining themselves to the 
business of banking only (as such business is 
described in subdivision 1 of section 79, and 
not included in the business of a broker de- 
scribed in STlbdivision 9), are only liable to 
pay the banker's license fee and percentages 
mentioned in subdivision one. 

2d. That without any further or additional 
license, or license fee, they may transact the 
business described in subdivision 9 of the 
same section, while the mere broker must 
pay ?50 for his license. This subdivision, by 
plain implicaiion, contemplates and author- 
izes bankers, if they see fit, to engage in the 
business described as the business the trans- 
action of which makes a man a broker, with- 
in the meaning of the act. 

3S. Section 99 recognizes this construction 
of the section last referred to. It assumes 
that bankers may transact the same business 
for which the broker pays his license fee, 
and, therefore, declares, that "all brokers, 
and bankers doing business as brokers, shall 
be subject" to duties on sales, &c., at rates 
specified. 

4th. Here is no involuntary double taxa- 
tion. So long as the banker confines himself 
strictly to the business of banking, he pays 
for that, and on his business, specified li- 
cense fees and duties, and nothing more. If, 
however, he sees fit to engage in the busi- 
ness described not as the business of a bank- 
er strictly, but coming, also, within the busi- 
ness of a broker, he then subjects his sales 
to the duties imposed by section 99. 

5th. The distinction between the conditions 
upon which license fees are paid, the 
amounts of such license fees, and the classes 
by whom they are payable, on the one hand, 
and the general declaration, in section 99, as 
to what sales shall be subject to duty, is to 
be borne in mind, in giving a construction to 
this latter section. The section is not con- 
fined to the brokers described in subdivision 
9 of section 79^ as seemed to me to be as- 
sumed on the trial. It includes sales of mer- 
chandise and produce, as well as of gold, 
stocks, bonds, and other securities mentioned 
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in the subdivision last named, and so it in- 
cludes produce brokers, and commercial bro- 
kers, and, perhaps, some others (subdivisions 
13, 14, etc., § 79 (13 Stat. 252, 253); and it, 
therefore, brings into view all sales by brokers 
of any kind, made of "merchandise, produce, 
or gold and silver bullion, foreign exchange, 
uncurrent money, promissory notes, stocks, 
bonds, or other securities." 

6th. It is obvious," that, if the sales of these 
various descriptions of property could be 
made for others, and for a commission, by 
bankers, under cover of their license, (they 
having been expressly relieved of the duty 
to take a license as brokers,) the whole busi- 
ness of selling merchandise, produce, gold, 
stocks, bonds, &c., might be done by those 
who hold such a license, and that those 
whose constant employment it is to make 
such sales for others for a commission, could 
and would be tempted to shelter themselves 
under a banker's license, and some small 
business within the definition of a banker, 
and so the tax on brokers' sales, which was 
veiy large in its aggregate amount, and, 
therefore, an important source of revenue, 
would be defeated. Congress, therefore, de- 
clare, not only that brokers, but bankers do- 
ing business as brokers, shall pay the tax on 
their sales. So that, if bankers assume to sell 
merchandise or produce, as brokers therein, 
or to sell gold, stocks, &c., as brokers there- 
in, they are subjected to the same tax on 
sales. Again, knowledge of the enormous 
extent to which sales are negotiated by bro- 
kers must be imputed to congress; and it is 
clear, I think, that the purpose of the law 
was, not to tax the private person engaged 
in other business, when he sold his own prop- 
eily (unless some other provisions included 
it), but to reach and tax the sales made by 
pei-sons acting as brokers for a commission, 
and that it was enacted with knowledge that 
those sales, as to gold, stocks, bonds, and se- 
curities, would include by far the largest por- 
tion, and, probably, nearly all, that are made 
in the commercial cities where such business 
is transacted. 

7th. It was largely assumed, on the argu- 
ment, that, because the above cited subdi- 
vision 1 of section 79, prescribing a banker's 
license fee, and describing the persons who 
should pay it, described them as persons 
having a place of business where, among 
other things, "money is advanced or loaned 
on stocks, bonds, bullion, bills of exchange, 
or promissory notes, or where stocks, bonds, 
bullion, bills of exchange, or promissory 
notes are received for discount or sale," 
therefore, and irrespective of other specific 
provision, they are not taxable on the sales 
which they make. It seems to me quite ob- 
vious, that nothing in this subdivision does, 
per se, determine whether the sales here spo- 
ken of axe taxable or not; and, were there 
another and general provision taxing all 
sales of stocks, bonds, &c., bankers must pay 
it, as well as other persons. They would 



have such license to sell as this subdivision 
imports, but their sales would, nevertheless, 
be subject to any regulation of sales, whether 
by taxation or otherwise. No embarrass- 
ment, therefore, to a consideration of the 
question, what sales are taxable, arises from 
this subdivision of the act; and the door is 
wide open, to the operation of the section 
imposing the tax on sales of merchandise, 
produce, gold, bullion, stocks, &c., according 
to its proper interpretation. That section 
(99) hereupon declares, that all brokers, and 
bankers doing business as brokers, shall be 
subject to pay the duties specified "upon the 
sales of merchandise, produce, gold and sil- 
ver bullion, » * * stocks, bonds, or other 
securities." This is in accordance with the 
view last suggested. ' It contemplates that 
bankers may sell property of the description 
enumerated, and that, when they engage in 
the business of selling as brokers, they shall 
be taxed, whether their sales are of mer- 
chandise, produce, stocks, or other of the 
specified property. 

8th. The question, then, which is the test 
of the plaintiffs' liability to pay the tax is, 
whether they were doing business as brokers, 
within the proper meaning of the 99th sec- 
tion. It will be most convenient to consider 
this in reference to the third class of their 
transactions, as above divided, namely, buy-' 
ing stocks in their own names, for their cus- 
tomers, for a commission, advancing the pur- 
chase money on the security of what is called 
a margin, that is, a percentage of such price, 
deemed sufficient to secure them against loss, 
selling the stocks, for another commission, 
and settling the account according to the re- 
sulting balance to the credit of the customer, 
the whole being at the risk, and for the ac- 
count, of the customer, as to profit or loss, 
and they having no interest therein, except 
their commissions and interest, or interest 
and commissions on their advances. 

I have said on a former occasion, cited to 
me on this trial (Markham v. Jaudon, 41 N. 
Y. 235, 256), that, in such transactions as 
these, the actor is not a mere broker. I think 
so still. It is not a part of the duty or au- 
thority of the mere broker to make the pur- 
chase and sale in his own name. He is but 
a go-between or negotiator between two prin- 
cipals. It is not any part of his duty or of- 
fice, as mere broker, to pay the price, or to 
assume any liability therefor. He binds his 
principal, or, oftentimes, both of the princi- 
pals in the transaction, by his memorandum. 
He is, in short, a mere agent, acting by au- 
thority of another. And these same obser- 
vations are true of other agents. It is, how- 
ever, equally clear, that agents may make 
themselves liable on the contracts which 
they in fact make for others, either volun- 
tarily or by not disclosing their agency. It 
would, nevertheless, be true, that their act of 
purchase and sale would be in execution of 
their authority as agent, and their principal 
would and must so treat it. They do not 
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cease to Tie agents therein, because tliey go 
further tban, as agents, they were bound to 
go, and add their personal liability, in order 
to aid in the transaction. As between them 
and their principal they act in the relation of 
agents. So, they may, by express authority, 
or, it may be, by authority implied from the 
usages of trade (when such usages exist), re- 
ceive the property purchased, and be them- 
selves the instruments of making delivery, 
when they make sales; and, by consent of 
the principal, they may take formal title and 
convey that foi-mal title to the purchaser, 
and may even convert the transaction, as be- 
tween them, into an agreement for a specu- 
lation in stock in the name of the agent, for 
the account of his principal. While all these 
may be superadded to the duty and author- 
ity of a mere agent to buy and sell, there still 
remains the substantive fact, that, what- 
ever efEect these other attending circumstan- 
ces may have, between him and his princi- 
pal, as the result of the payment by himself, 
or of his taking title, the actual agency for 
his principal is not withdrawn from the 
transaction. 

It is, however, claimed, that the definition 
of a broker, in section 79, subd. 9, excludes 
such transactions from the class of sales 
which are subject to tax; or, in other words, 
that the plaintiffs were not doing business 
as brokers, under that definition. The terms 
used are, "person, firm, or company, except 
such as hold a license as a banker, whose busi- 
ness it is, as a broker, to negotiate purchases 
or sales of stock, exchange, bullion," &e., 
&c., "for themselves or others, shall be re- 
garded as a broker, under this act." I ob- 
serve, upon this, that a banker, although he 
does the business which is declared to make 
a person a broker, is not to be deemed a 
broker, and to take out a license as such. 
That is the effect of the exception. "When 
*the banker is also doing business as a broker, 
he becomes chargeable with, not the license 
fee, but only the tax Imposed on sales under 
the 99th section. 

"What, then, is doing business as a broker? 
This statute does not declare, further than 
this— one whose business it is, as broker, to 
negotiate purchases or sales of stock, &c. 
This does not tell us what it is "to negotiate 
purchases and sales, as broker." We must 
go further, before the definition becomes 
complete and explicit; arid yet, I apprehend, 
it is not doubtful. On the contraiy, it is so 
well understood, that what negotiating as 
broker meant required no definition. I have 
already indicated its meaning. The broker, 
as such, is the mere agent of a principal, in 
the negotiation of a purchase or sale. As 
mere broker, he has no responsibility, except 
for his own good faith and fair dealing. He, 
as mere broker, negotiates avowedly for 
some other^ as principal. As mere broker, 
he neither takes nor gives title, neither re- 
ceives nor delivers the property, and he has 
no interest in the transaction, except to earn 



and receive his commissions. But he may 
do something more, and yet.be a broker, in 
the acts of buying and selling for others. 
No one would, I think, suggest that he was 
less a broker, in buying and selling for an- 
other, if he consented to endorse the note of 
his principal, for the better security of the 
seller upon credit; or that he would be less 
a broker, in buying and selling, because his 
principal consented that, to secure him 
against loss by such endorsement, he might 
hold the property, or the title thereto; and, 
in this precise point of his agency, as broker, 
in buying and selling for his principal, for 
the account of such principal, as to profit 
and loss, and for a commission to him- 
self, I am not able to perceive how super- 
adding to his agency an advance of money 
to pay for the stock, can have any greater 
effect. It may be, that an agreement to buy 
stock in his own name, carry it, and sell it 
when directed, for the account of his cus- 
tomer, as to profit and loss, involves questions 
of right and duty between him and his prin- 
cipal, that are peculiar, and about which 
there may be difference of opinion. But, 
the agency in the act of buying and selling 
is always present, whatever legal conse- 
quences may flow from the circumstances 
superadded to the mere brokerage. In the 
aggregate transaction, he is a broker, and 
something more. He negotiates a purchase 
or a sale for another. He earns therein a 
commission. He has no interest in the profit 
or loss, when the whole transaction is carried 
into complete execution, according to the 
actual intent of the parties. If it were con- 
ceded that the transaction is a speculation 
in stock for account of the customer, which 
the agent agrees to malie in his own name, 
and even though the agreement does not 
contemplate, as a practical result, that the 
stock will in fact come to the possession of 
the customer, this would not effect the view 
I take of the agency, as broker, in making 
the purchase and sale. The customer, on 
paying the price and all commissions, would, 
as matter of law, be entitled to receive the 
stock; and this was proved, on the trial, to 
be the recognized rule regulating the practice 
in such cases. 

Speculation in stocks for account of others 
is not mentioned as belonging to the defini- 
tion of the business of a banker, as defined 
in the statute. A portion of the business 
done by these plaintiffs was, no doubt, re- 
ceiving stocks, bonds, &c., for discount or 
sale; but that by no means embraced mere 
speculations in stock, such as I am consider- 
ing. In some transactions, also testified to on 
the trial, the plaintiffs sold stocks through 
a broker employed by them for the purpose. 
If those were all their sales. It woidd present 
a very different question. But they em- 
ployed a broker only in Kcceptional cases, 
when they desired a sale at the "stock- 
board." I cannot doubt that it was the in- 
tention of congress to reach and include 
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what, I presume, constitutes very much the 
largest part of all the sales of stocks, gold, 
■and some other property made in this 
countiy (and it is expressly proved that it 
constituted much the largest part of the 
i)laintififs' business), namely, speculation in 
the very manner of the transactions I am 
considering; and I think a just interpreta- 
tion of the statute does include them, rt 
JEollows, from these views, that the plaintiffs 
were, during the period, "doing business as 
brokers," and were, therefore, taxable for 
these sales. 

II. If thus taxable, was the tax rightfully 
-assessed upon all their sales, whether of 
their own property, or of the property of 
others coming to their possession, and held, 
for advances made by them as bankers, or 
purchased and sold on speculation for th^ 
-account of others, on commission? 

The supreme court have, I think, relieved 
me of any responsibility or embarrassment 
in deciding this question. The section im- 
posing the tax is explicit, that "all brokers, 
and bankers doing business as brokers," 
shall pay the tax on the sales enumerated. 
In U. S. V. Cutting, 3 Wall. [70 U. S.] 441, 
the supreme court decided, that the^sales of 
stocks, bonds, gold, &e., made by brokers for 
themselves, are subject to the same duties 
■as those made for others. The statute places 
bankers doing business as brokers in the 
same condition in which it places brokei-s. 
In that respect, the terms ar^ explicit, and 
this decision seems to me conclusive. It is 
true, that, in United States v, Fisk, Id. 445, 
at the same term, the supreme court decided 
that bankers who only sell for the United 
States, and for themselves, and who do not 
sell for others for a commission, are not 
liable to the taxes or duties imposed on sales. 
But the court is careful to discriminate be- 
tween bankers who only sell for themselves 
and the United States, and bankers who sell 
for others for a commission, that is, bankers 
who do business as brokers. The plain im- 
plication from this case is, therefore, in ex- 
act accord with the case of U. S. v. Cutting 
[supra], and confirms the above statement 
of the effect of the decision therein. 

III. The foregoing views necessarily result 
in a decision that the tax imposed upon and 
paid by the plaintiffs was legal, and that, 
for that reason, this action cannot be main- 
tained. In acting upon that conclusion I do 
not find it necessary to consider the other 
grounds upon which the defendant urges a 
defence. The argument is certainly entitled 
to consideration, that, where a tax is paid 
to the defendant, as collector, without ob- 
jection, or notice, in any form, that the par- 
ty paying deems it erroneous, and the col- 
lector pays over the money to the govern- 
ment, he is not thereafter liable in an action 
to recover it back; and that objection or re- 
monstrance made to the assessor, or his as- 
sistant, will not suffice. But, as to that, and 
as to the necessity of a formal appeal, I ex- 



press no opinion, because, whether the de- 
fendant is or is not right on these points, 
the conclusion above stated disposes of the 
whole ease. 

IV. On the trial, evidence was offered by 
the defendant tending to show that it was a 
part of the regular anU accustomed business 
of brokers in this country to purchase, carry 
and sell stocks for others upon commissiont 
in the manner in question herein. That evi- ' 
dence was objected to by the plaintiffs, and 
was received subject to their objection, with 
the suggestion, that the consideration of the 
case would disclose the views entertained 
respecting its materiality. A witness, who, 
for twenty-five years, had been doing busi- 
ness as a broker, and who, I think, showed 
a sufficient acquaintance with the business 
of brokers in the leading cities in which the 
business of brokers is carried on, was ex- 
amined on the subject. The act of congress 
not having, in terms, defined what it is to 
act or negotiate "as a broker," I deemed it 
competent evidence for the purpose of more 
clearly showing the general acceptation of 
the term which the legislature must have 
had in view. 

The foregoing discussion, however, leads 
to the same conclusion, whether this testi- 
mony be received and considered, or not. I 
think the meaning of the term "broker" is 
well settled, independent of such evidence. 
The testimony, therefore, can be of no preju- 
dice to the plaintiffs, even if it be held im- 
material, and, if material, it Is competent. 
Judgment must be entered for the defend- 
ant, with costs. 



Case No. 10,330. 

NORTH SHORE STATBN ISLAND PER- 
RY CO. V. The HUGUENOTS.i 

District Court, D. New York. April 1, 1863. 

Damages for Collision — Detentios pok Re- 
pairs—Interest — Commissioner's Report. 

1. The owner of a vessel damaged by colli- 
sion may recover for the necessary detention to 
make repairs when it is made to appear that 
she could have been profitably chartered or em- 
ployed during the period of detention. Follow- 
ing Williamson v. Barrett, 13 How. [54 U. S.l 
101. 

2. He is also entitled to recover interest on 
the actual cost of the necessary repairs from 
the time payment therefor was actually made. 

3. The report of a commissioner to assess 
damages in admiralty must be sustained unless 
it is quite apparent tiiat he has erred. 

This was a libel by the North Shore Staten 
Island- Ferry Company against the steam- 
boat Huguenots to recover damages for col- 
lision. A decree was heretofore rendered 
in favor of libelants. Case No. 10,323. The 
case now comes up on exceptions to the 
commissioner's report The exceptions rais- 
ed the question whether the libelants could 



1 [Not previously reported.] 



[18 Fed. Cas. page 381] 

recover for the detention of their vessel 
while being repaired; whether they conld 
recover interest on the amount of repairs; 
and what amount they should recover. 

Clark & Hale, for libelants. 
Mr. Williams, for claimants. 

HELD BY .THE COURT (HALL, District 
Judge): That the right of a libelant in a 
cause of damage to recover for the neces- 
sary detention of his vessel. If it shall ap- 
pear that his vessel could have been profita- 
bly chartered or employed during such de- 
tention, is firmlj- established. [Williamson 
V. Barrett] 13 How. [54 U. S.] 101; 2 W. Rob. 
Adm. 279; 3 W. Rob. Adm. 232. That in- 
terest should be allowed on the actual cost 
of the necessary repairs from the time the 
payment therefor was actually made. The 
libelant is entitled to full indemnification for 
the injury sustained, and interest must be 
allowed, or he will not receive such indem- 
nification. 2 W. Rob. Adm, 130; [St. John 
V. Paine] 10 How. [51 U. S-] 573, 574. That 
as to the sum allowed for repairs, although 
the evidence for the libelant is not as pre- 
cise and definite and reliable as it might 
have been made by keeping a proper and 
separate account of the particular repairs 
rendered necessary by the collision, yet that 
of the claimants is still more unreliable. 
That as to all questions of fact the report of 
the commissioner must be sustained, unless 
it is quite .apparent that he has erred. 
That as to the rate of demurrage, although 
the libelants' evidence is not of the most 
satisfactory character, yet the claimants of- 
fered no evidence in contradiction; and, in 
the absence of such evidence, the report 
should not be disturbed. Exceptions over- 
ruled and report confirmed. 



Case 2?o. 10,331. 

The NORTH STAR. 

VANDERBILT \\ REYNOLDS et al. 

[8 Blatchf. 209] i 

Circuit Court, S. D. New York. Feb. 6, 1871.2 

COLLISIOil — APPBOACniNG STEAMERS — POKTING 

Helm— Propbkly Soueened Side Lights— 
Division of Damages. 

1. Two steamers, A. and B., were approaching 
each other, at night, so nearly end on as to in- 
volve danger of collision, and A., instead of 
porting her helm, starboarded it, and a collision 
ensued; Seld, that she was in fault. 

2. She was also in fault in not seeing the lights 
of B., and in not slowing, stopping and backing 
when the danger of collision was manifest. 

3. B. was in fault in not having her side-lights 
properly screened, which tended to mislead A. 
in regard to lie course of B., and prevented an 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirmed in 106 tJ. S. 17, 1 Sup. Ct. 41.:! 
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early discovery by A. of her own mistake in the 
movement she made. 

[Applied in The Santiago de Cuba, Case No. 
12,333.] 

4. Both vessels being in fault, the loss was di- 
vided. 

[See The Albemarle, Case No. 135.] 

[Appeal from the district court of the 
United States for the Southern district of 
New York.] 

[These were libels by William H. Reyn- 
olds and others, owners of the Ella Warley, 
against Cornelius Vanderbilt, claimants of 
the North Star, and Cornelius Vanderbilt 
against William H. Reynolds and others. 
From a decree of the district court holding 
the Ella Warley in fault (case unreported), 
an appeal was taken to this court.] 

Edwin W. Stoughton and Erastus C. Bene- 
dict, for the Ella Warley. 

Charles Donohue and William A. Beach, for 
the North Star. 

WOODRUFF, Circuit Judge. The libel- 
lants in the first named cause are the own- 
ers of the steamship Ella Warley, and the 
libellant in the second cause is the owner of 
the steamship North Star. Each seeks to- 
recover damages caused by a collision be- 
tween these two steamships, at about a 
quarter before nine o'clock in the evening 
of February 9th, 1863. This collision oc- 
curred at sea, ofO the coast of New Jersey,, 
opposite, or a little below, Long Branch, at 
a distance from the shore in respect to- 
which witnesses and parties differ. No tes- 
timony in the case tends to show that it 
was less than five miles, and none warrants, 
the belief that it was more than seven and 
one-eighth miles. In a smooth sea, a night 
not very dark and the wind light, with full 
opportunity to each to see and watch the- 
lights of the other, and when, in fact, ac- 
cording to the testimony of those who were 
upon the respective vessels, each was seen 
at such distance from the other as would 
furnish ample opportunity for any manoeu- 
vre called for by the exigency, the two col- 
lided, and the Ella Warley was sunk, with 
her cargo, and some lives were lost 

That a collision occurring under such cir- 
cumstances was the result of mismanage- 
ment, and was due either to carelessness or- 
incompetency, is indisputable. The Ella 
Warley was on a voyage from New York to 
New Orleans, and the North Star on a voy- 
age from Key West to New York. The tes- 
timony of the witnesses called and examin- 
ed by the respective parties tends to irrec- 
oncilable conflict; and any endeavor to har- 
monize the testimony on either side with 
that on the other, and with the conceded or 
uncontroverted facts, would be utterly fruit- 
less. It cannot be done. The counsel for- 
the owners of the Ella Warley, arguing 
from the testimony on tJieir behalf, present 
a very strong case, while the counsel for the- 
owner of the North Star, arguing from tm}- 



KORTH STAR cCase No. 10,331) 



[18 Fed. Cas. page 382] 



testimony of those on board that vessel, 
with great force cast the blame upon the 
former. On each side, it is necessary to im- 
peach the truth of the testimony on the oth- 
er. I shall content myself with stating my 
conclusions from all the evidence, without 
criticizing the witnesses or their testimony 
in detail, and without professing* to make 
an argument to support the convictions 
which, after much time spent in studying 
and comparing the evidence on both sides, 
rest upon my mind. 

In such a case, the witnesses who are con- 
cerned in the management of the respective 
vessels, conscious that the serious conse- 
quences which ensued must be imputed to 
the fault of some of them, and feeling the 
heavy responsibility under which they act- 
ed, have a very strong motive to represent 
their conduct most favorably to themselves; 
and it is not doubtful, I think, here, that, 
in some particulars, that feeling has either 
led to untruth or has made the memory in- 
accurate. To whom, in particular, this is, 
in my judgment, most applicable, I shall 
leave to be inferred from my conclusions. 

It is first to be observed, that the general 
course of the two voyages was precisely op- 
posite, the Ella Warley going from the port 
of New York down the Atlantic coast, and 
the North Star coming up the coast, bound 
for the port of New York. The course of 
each was over the track of a large coast- 
wise commerce, where inward bound and 
outward bound vessels were to be expected, 
and where, for that reason, great watchful- 
ness and diligence were demanded from 
both. There is testimony tending to show 
that it was usual for vessels bound down 
the coast to take an outside track or course 
and for inbound vessels to keep somewhat 
nearer the shore; but the proof on this sub- 
ject is not such as to show that there was 
any such rule of navigation as would make 
it, per se, a fault in either vessel to choose 
her course as her master, in his discretion, 
might see flit, whether nearer or more re- 
mote from the land. 

The general rule of navigation is not dis- 
puted, that, when two steamers are meeting 
each other on courses directly opposite, or 
on courses so nearly opposite as to involve 
danger of collision, it is the duty of each 
to port the helm and pass the port side of 
the other. The general course of the ves- 
sels in question would suggest that they 
were meeting, within the proper construc- 
tion of that rule. As the Ella Warley, aft- 
er she saw the North Star, starboarded her 
helm and attempted to pass the starboard 
side of the North Star, the effort on her be- 
half is to show that her position and her 
observations upon the position and course 
of the latter vessel were such as to with- 
draw her from the obligation of this rule 
and justify what she did. 

The testimony, I think, shows, that the 
North Star, at six o'clock in the evening, 



was off Barnegat, and five or six miles from 
the shore. Her master first states, in his 
testimony, five miles, and - afterwards six 
miles. From that place, her course was 
taken "north by east half east, magnetic 
true course, north-east," and that course 
was maintained until she saw the lights of 
the Ella Warley, the intent being to steer on 
a direct course for the light-ship, about sev- 
en miles off Sandy Hook. The Ella Warley 
left port in charge of a Sandy Hook pilot, in 
the afternoon, and proceeded down the bay. 
When, according to the testimony of her sec- 
ond officer, outside the outer bay, abreast of 
the Highlands, or, according to the testi- 
mony of the pilot himself, about a length 
inside the bar, the pilot left her. He in- 
structed the master to keep her on a south- 
east course for a quarter or half an hour, 
and that would carry her near the light- 
ship, outside of all vessels bound in, and 
then he could shape his course as he pleas- 
ed, or, as the master states the instructions: 
"Keep her south-east, and it will clear you 
of everything. It will take you outside of 
the light-ship." Taking the testimony of 
the witnesses from the Ella Warley for the 
present to be correct, she did proceed out on 
a south-east course, to and a little beyond 
the light-ship, and, at eight o'clock, took her 
course south half west, and afterwards 
changed to south, very shortly after which 
the light of the North Star was reported. 
If these courses be assumed, it is true that 
the two vesssels were not approaching each 
other on precisely the same line, but on two 
lines which converged to a point at or near 
the light-ship, and varying only one point 
from each other; and it is clear, I think, 
that, as they approached each other, if there 
seemed any doubt of their passing in safe- 
ty, they were within the rule above stated, 
and each should have ported the helm and 
passed to the right. For, be It observed, 
that, in the night, if there be no other de- 
cisive indication than the approach of lights 
in the direction stated, neither vessel is like- 
ly to know the precise point to which the 
courses converge, and the rule stated is the 
rule of safety, if any change is made. Was 
there, in the present case, any other indica- 
tion of the position and course of these ves- 
sels, and, if so, what manoeuvre on the part 
of either or both did it teach? The manoeu- 
vre actually made by each resulted in the 
collision. That is to say, the North Star, 
after she saw the Ella Warley, ported, con- 
forming, in that respect, to the rule, and 
went more to the eastward. The Ella War- 
ley, departing from the rule, starboarded 
when she saw the North Star, and went 
also to the eastward, and the collision fol- 
lowed. 

It is perfectly certain that the above 
courses of the two vessels and their relative 
position are not precisely accurate, if the wit- 
nesses who were on the North Star, and 
testify to seeing the light of the Ella Warley 
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before tlie Nortli Star ported, are to be be- 
lieved, for, they are distinct and unqualified 
in tlieir statement, that, when they first dis- 
covered her, she bore a little over the port 
bow of the North Star. If she was ^o the 
eastward of the light-ship, and the North 
Star was on a direct course to that ship, she 
.would be seen a little on the starboard bow; 
and it follows, that the course of the North 
Star was a little more to the east at that 
time, or the testimony from the Ella Warley 
is erroneous in the representation that she 
was to the eastwaxdly of the light-ship. But 
it is to be here observed, that the difference 
is not great. The witnesses do not assign to 
her bearing imore than a slight variation 
from directly ahead. Those who are called 
on behalf of the Ella Warley, from the Nortli 
Star, concur with those called by the latter, 
in saying that the former was seen from the 
North Star, right ahead, or. a little on the 
port bow, or, as one expresses it, "as near 
ahead as you could make it." Considering 
the general conformity of the line of the two 
courses, a very small allowance from precise 
accuracy, of course, in either of the two ves- 
sels, would harmonize with this evidence. 
This, again, confirms the circumstances be- 
fore mentioned, showing the applicability of 
the rule referred to, to vessels in such rela- 
tive positions. 

On the other hand, three witnesses on the 
Ella Warley are equally positive, that, when 
the North Star was first seen from the for- 
mer vessel, she was seen over the starboard 
bow. If that was before either changed the 
courses above first stated, that testimony is 
not irreconcilable with the testimony from the 
North Star. If a vessel on a course north- 
east sees another vessel over her port bow, 
such other vessel, being on a course south 
or south half west, may see the first over her 
own starboard bow, if she be, at the time of 
observation, to the eastward of a line due 
north, or north half east, from the first 
named vessel. This, however, involves the 
condition which is denied by the owners of 
the Ella Warley, namely, that she was to the 
westwardly of the course of the North Star. 
It is, nevertheless, very important, because 
it reduces the points of contradiction be- 
tween the witnesses. It was argued with 
earnestness, that the numerous witnesses 
from the North Star, including those called 
by the Ella Warley in her own behalf, who 
testify that the latter was first seen over the 
port bow of the former, must be mistaken, 
because the North Star was seen over the 
starboard bow of the Ella Warley. There is 
no necessary inconsistency, as will readil:^ be 
seen by drawing the lines above suggested. 
On the contrary, if, at the moment of ob- 
servation, the Ella Warley was not to the 
eastward of the course of the North Star, and 
was to the eastward of a line drawn from 
the latter In the direction which corresponds 
with the Ella Warley's course reversed, then 
the North Star must have been seen over the 



starboai-d bow of the Ella Warley, and the 
Ella Warley must have been seen over the 
port bow of the North Star. To my mind, 
the weight of the evidence is preponderat- 
ing, that this was the actual relative position 
and course of the two vessels, when each 
was first seen by the other, which was at or 
very nearly the same time. It makes the 
witnesses on both sides not only hannonize 
but corroborate each other. 

This, however, leaves unexplained the testi- 
mony tending to show that the Ella Warley 
had passed beyond the light-ship, and had 
not drawn any more near to the shore after- 
ward, for that testimony tends to show that, 
when seen from the North Star, she was to 
the eastward of the course of the North Star. 
That testimony is not sufficient to overcome 
the large preponderance of the evidence that 
she was in fact seen over the port bow of the 
North Star, or very nearly or quite ahead, 
which latter goes still further to harmonize 
all the witnesses. Indeed, one of the wit- 
nesses thought, that, for a moment, the Ella 
Warley seemed a littte to the starboard of that 
bow, though'but for a moment, which might 
readily happen if she was very nearly ahead 
and any unsteadiness attended the motion of 
either. If I were to attempt an explanation, 
I should say, that the proofs above adverted 
to reduce the inquiry to two questions: Did 
the Ella Warley pass beyond the light-ship, 
and preserve such a course thereafter, that, 
when first seen from the North St^r, she still 
was to the eastward of the course of the 
North Star, above stated? or, on the other 
hand, had the North Star, before she saw 
the Ella Warley, so fallen off to the east- 
ward, that the line of her course would pass 
to the eastward of the latter? If the latter 
question be answered affirmatively, then the 
explanation is made, and the North Star 
would see the Ella Warley on her port bow, 
while the latter must see the North Star on 
her own starboard bow. No witness, how- 
ever, testifies that the North Star did so fall 
off, and the suggestion is not to be made, 
unless as a possible explanation in the midst 
of conflicting testimony not otherwise to be 
harmonized. To answer the former question 
in the negative requires the assumption that 
the master and mate and look-out of the Ella 
Waxley have testified untruthfully, or that, 
in the night, they did not judge correctly of 
their actual position and course, or, from 
some cause, were rendered temporarily in- 
competent to deteiTQine with exact precision 
their position and subsequent course. If I 
were driven to that, I must say, as I have al- 
ready said, that the proofs satisfy me that 
the Ella Warley was first seen very nearly 
ahead, but a little on the port bow of the 
North Star, and the doubt created by the 
testimony of the master, look-out and mate 
of the Ella Warley is not sufficient to over- 
come those proofs. ' 

I concur with the learned judge of the dis- 
trict court, that the testimony of the mate of 
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the Ella Warley, who navigated her at and 
before the collision, and who made the er- 
roneous manoeuvre, if any was made, is not 
satisfactory. Whether the collision occurred 
five or seven and one-eighth miles from the 
shore, neither he nor his look-out made any 
proper obseiTation of the lights of the North 
Stai'. In the first place, it is very clearly 
shown, that, when the vessels respectively 
sighted each other, they were not less than 
eight miles distant, and, judging by the com- 
bined speed of the two, (from 18 to 20 miles" 
an. hour,) and the interval which elapsed, 
thirty-five minutes, I think the distance not 
less than ten. Now, the witnesses from the 
Ella Wai'ley would have the court believe 
that they saw the light of the North Star, 
and watched it, down to the time of the col- 
lision, and that the light they saw was a 
green light True, Prendergast says he did 
not at first discover what color it was, but 
he watched it, and, in a few minutes, it proved 
to be green. Now, it is, I think, certain, 
that he could not see a green light at all at 
that distance. If not, then he sa,w the white 
light; and two necessary inferences flow 
therefrom— first, the charge tnat the white 
light of the North Star was so placed as not 
to be visible, fails, and Prendergast and his 
men were wholly remiss in not seeing both 
lights during neai'ly all the time of their ob- 
servation; and, second, if they are at all to 
be credited, or, if, in fact, the North Star 
went to starboard, as she certainly did, not 
the white only but the red light of the North 
Star came fully into view, and yet they rep- 
resent that they saw neither until the in- 
stant before the collision, Whetber this is 
because there was no proper look-out, or be- 
cause, under the pressure of the motive to 
justify the movements of the Ella Warley, 
Prendergast does not tell the whole truth; 
the failure to see, or the statement that he 
did not see, the lights of the Noi-th Star, 
which must have been visible, warrants great 
distrust of his vigilance or of his veracity. 

Another circumstance has great signifi- 
cance, in its bearing upon the question 
whether Prendergast, in navigating the Ella 
Warley, exercised proper care, and is es- 
pecially important in view of the rule in- 
voked for his justification, to wit, that, when 
he saw a green light over his starboard 
bow, the rule requiring him to port his helm 
does not apply, but, on the contrary, it was 
his duty to starboard and pass under the 
stern of the vessel so seen. At ten minutes 
past eight, thirty-five minutes before the 
collision, when the North Star was from 
eight to ten miles distant, he changed his 
course to starboard, as he distinctly swears, 
for "fear of a collision." Now, in the first 
place, he could not have seen a green light 
at so great a distance, and he did not, there- 
fore, act upon the assumption which makes 
the rule invoked applicable, namely, that 
he saw a vessel that was headed to the west- 
ward of his course. Next, he made a change 



for fear of a collision, at a time when, ac- 
cording to his own t^timony as to the time, 
he could not determine the course of the- 
vessel he proposed to avoid. And, further, 
and what seems to me of great importance^ 
he thus admits that he saw the North Star at 
ten minutes past eight, in such a position^ 
in fact, that there was, in his judgment, 
danger of collision. He makes for himself, 
in very decided terms, the very case ta 
which the rule first herein referred to ap- 
plies, namely, two vessels approaching each 
other from opposite courses, so as to involve- 
danger of collision, when each should port 
the helm, at the very time, when, making 
his observation, he was impressed with the- 
danger, and changed his course from fear,^ 
and changed it in the direction forbidden by 
the rule. That he afterwards saw the green 
light would be the effect of his change, when 
the vessel came nearer; and I think it most 
probable, that the bringing of that light in- 
to view, by reason of the change and the 
want of attention to the North Star after- 
wards, has led him and the other two wit- 
nesses from the Ella Warley to the belief, 
that the North Star was to the westward of 
the Ella Warley from the beginning. 

The observations above made, the conflict 
of testimony in the case touching the pre- 
cise position and bearing of the two vessels 
when they respectively sighted each other^ 
and the difficulty of judging, upon each ves- 
sel, when necessarily ignorant of the pre- 
cise situation and course of the other, and 
of the view presented to the eye there, if an 
unregulated discretion was to determine the 
movements of each, aU suggest the reason 
for the rule first above stated, and illustrate 
the importance of carefully observing it. It 
is just such conflict of testimony, complica- 
tion of manoeuvres, and danger of an error 
in supposed discretion, that the rule guards 
against, and that its framers contemplated. 
It is easy of observance and perfectly safe. 

But, the mismanagement on board of the 
Ella Warley was not confined to the viola- 
tion of the rule referred to. When the dan- 
ger of collision became imminent, her of- 
ficer knew it, or he was so careless in his 
observations as not to see what became ob- 
vious. His failure to see the red or white 
lights of the North Star countenances the 
last alternative. He ran his vessel at full 
speed to the destruction which was impend- 
ing. He should have slowed his engine^ 
stopped and backed. Even fault on the part 
of the North Star did not relieve him from 
that duty. The witnesses from the Ella War- 
ley represent, that, to them, the North Star 
appeai-ed to be following them up, as they 
changed their course more and more to port; 
and Prendergast represents that he was in 
continual fear of collision, from the time 
he sighted the North Star. If he tells the 
truth, he should have stopped when he had 
time to do so. At all events he should, even 
at the latest moment, have done what he 
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coidd to avert the blow or lessen its force, 
but lie did absolutely nothing. On the other 
hand, the North Star ported and ran to star- 
board in obedience to the rule, and, -when 
the danger became imminent, slowed, stop- 
ped, and backed, as was her duty to do. My 
conviction of the fault of the Ella Warley is 
very decided. 

If the North Star was without fault con- 
tributing to the collision, the decree of the 
district court was right and should be made 
the decree of this court But, the lights of 
the North Star were not properly screened. 
They were grossly in violation of the rule. 
The board which should have projected for- 
ward several feet and hidden the green light 
from view across the bow, was, at the top, 
not more than two inches forward of the 
light It is palpable, that, for this reason, 
the projecting bull's eye threw the light in 
such direction that it could be seen from two 
to four points over the port bow of the ves- 
sel, when it should only be visible from 
ahead or from starboard. Indeed, the mas- 
ter of the North Star seems to have been 
fully aware of this, and to have become 
60 accustomed to the fact, as to have con- 
cluded, that it is proper to carry the green 
light so screened that it may, nevertheless, 
be seen from four points o£E the port side. 
At five points, he thinks, it ought not to be 
visible. This fault in the screens I regard 
as wholly inexcusable, and the allegation 
that the vessel passed inspection does not 
justify it. 

It was suggested, that, because the lantern 
itself was opaque on two sides, therefore, 
screens were not necessary. All that need 
be said of that is, that the screens are in- 
tended to project forward on the line of the 
keel, for the purpose of shutting the light 
from an oblique view over the port bow, 
and the back of the lantern could serve no 
such purpose. It would be nothing more 
than a screen which did not project at all 
beyond the light. 

Now, although it is clear that those on 
board the Ella Warley did not use proper 
vigilance in observing the lights of the North 
Star, and did not, as they should, observe 
and watch the red and white Ughts, I think 
it proved that they did, after they made their 
erroneous change to port, see the green light, 
and that such green light continued visible, 
after the North Star ported her helm, longer 
than it should. Seeing the green light, and, 
as one of the witnesses says, seeing the green 
light follow them, was calculated to mis- 
lead. It was calculated to encourage them 
in the idea that their best chance of avoid- 
ing collision was by going further to the 
eastward. While I do not regard this as a 
suflScient excuse to the Ella Warley, it was 
a dear fault of the North Star, contributing 
to the result If the screen had been of 
proper length, it is doubtful whether the 
green light would have been seen at all on 
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the Ella Warley, and, after the North Star 
ported, it would have been shut out from 
view. The duty to carry lights properly 
screened is as peremptory as the rule to port 
the helm when vessels are meeting, or any 
other rule. It may have been a fault, it was 
a fault, in the Ella Warley, not to observe 
the latter; but it was also a fault in the 
North Star not to observe the former. Both 
faults contributed to the collision, and, in 
my judgment neither fault, without the co- 
operation of the other, would have produced 
it If I were at liberty to apportion the fault 
according to my estimate of the degrees of 
culpability, I might conclude that the lar- 
gest blame rested on the Ella Warley. In- 
deed, I think that quite clear; but the court 
cannot enter into such an estimate of pro- 
portions. The general rule of contribution 
must be applied. 

My conclusions hereupon are: The ves- 
sels were approaching each other on a line 
or lines so nearly coincident that the rule 
requiring each to port the helm and pass to 
the right, if any change was made, operated 
upon them. Before the Ella Warley had 
made the proper observation upon the lights 
of the North Star, and yet acting upon the 
idea that there was danger of collision if 
she held her course, she starboarded, in vio- 
lation of the rule. The North Star ported 
at the proper time, and was justified in do- 
ing so. The Ella Warley was in fault in not 
seeing the lights on the North Star, red and 
white, which were visible, and observation 
of which would have enabled her to correct 
her first error. The Ella Warley was gross- 
ly in fault in not slowing, stopping and 
backing when the collision was imminent, 
and so averting or diminishing the injury. 
The North Star did what was proper in this 
respect, and all that it was her duty to do. 
The North Star was in gross fault in not 
having her lights properly screened. This 
kept her green light in view when it ought 
not to have been visible. It contributed to 
mislead the Ella Warley, and tended to con- 
firm her in her error and prevent the dis- 
covery by her that she was wrong. If the 
Ella Warley had not starboarded, in viola- 
tion of the ruley the collision would not ha.ve 
occurred. If the lights of the North Star 
had been properly screened, the error of the 
EUa Warley would have been discovered 
and the accident would not have happened. 

Under the influence of mutual fault, loss 
has been suffered, which, under the law gfov- 
erning courts of admiralty, must be shared 
by both parties. Let a decree to this effect 
be entered. 

[Appeals were then taken by both parties to 
the supreme court, where the decree of this 
court was affirmed. 106 TJ. S. 17, 1 Sup. Ct 
41. For a hearing to determine the value of 
the Ella Warley, see Case No. 10,332. For a 
final apportionment of the damages, see Id. 
16,839.] 
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Circuit Court, S. D. New York. Feb. 1, 1879. 

Peactice in Admihalty — Value of Vessel Susk 
BY Collision. 

1. Mode of arriving at the value of a vessel 
sunk by a collision. 

2. The value of a vessel is not necessarily her 
purchase price, with. repairs added. 

[Cited in Leonard v, Whitewill, 19 Fed, 548; 
Pettie V. Boston Tow-Boat Co., 44 Fed. 
384.] 

[These were libels by "William H. Reyn- 
olds and others, owners of the Ella "Warley, 
against Cornelius Vanderbilt, claimant for 
tbe North Star, and Cornelius Vanderbilt 
against William H. Reynolds and others, in 
which the district court decreed the Ella 
Warley to be solely in fault. (Case unre- 
ported.) "An appeal was taken to the cir- 
cuit court, where both vessels were held to 
be in fault, and the loss divided. (Case 
No. 10,331.) An appeal was then taken to 
the supreme coux*t, where the decree of the 
circuit court was affirmed. 106 U. S. 17, 1 
Sup. Ct. 41. It is now heard to ascertain 
the value of the Ella Warley.] 

Erastus C. Benedict, for libellants. 
Augustus C. Brown, for claimants. 

BLATCHFOBD, Circuit Judge. There Is 
a marked difiEerence between the values put 
upon the Ella Warley by the witnesses for 
the respective parties, as her value at the 
time she was sunk, February 9th, 1863. 
William Boardman, a builder and repairer 
of engines, who made repairs on her after 
the libellants bought her, values her at from 
$130,000 to $140,000, after the repairs. This 
he does on the idea that the repairs amount- 
ed to from $40,000 to §50,000, and that she 
was worth, before the repairs, from $75,000 
to $80,000. 

Joseph Belknap, the superintendent of Mr. 
Boardman's establishment, values the ves- 
sel, after the repairs, at $125,000. E. Free- 
man Poole, foreman for Ezra Bucknam, a 
shipwright, who repaired her after the libel- 
lants bought her, values her, after such re- 
pairs, at $75,000, outside of her engines and 
boilers. Merritt Woodhull, who says he 
knew her but knew very little about her, 
values her, judging from otner vessels, at 
from $115,000 to $120,000. 

John H. Clark, who knew of her, but 
does not remember that he ever saw her, 
puts her at from $75,000 to $100,000. Fred- 
ei'ick O. Schmidt, who examined her casual- 
ly after the libellants bought her and before 
they repaired her, puts her value after she 
Tvas repaired at from $75,000 to $100,000, on 
the basis that §18,000 of repairs were put 
upon her. 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



The above are the libellants' witnesses as 
to value. 

George W. Roosevelt, a shipwright, who 
had seen the vessel but would not say he 
had been on board of her, values her at 
from §35,000 to §40,000. Jeremiah Simon- 
son, a shipbuilder, who knew her, and saw 
her while she was being built, fifteen years 
before she was lost, and was afterwards on 
board of her a number of times, but did not 
examine her, puts her extreme outside value 
at §40.000. 

Charles H. Mallory, an owner and builder 
of steamers, who had been on board of her 
before the libellants bought her, values her 
at not over §40,000. Arthur Leary, who 
never saw her, says her full value would be 
$50,000. Richard Poillon, a shipbuilder, 
who had seen her, but does not recollect 
having been on board of her, judges that 
she would be worth about $45,000. 

Charles H. Haswell, a surveyor for the 
marine underwriters, who had known her 
from the time she was built, and had sur- 
veyed her on eight different occasions, by 
examining her, and had rated her, and had 
examined her in December, 1862, after she 
was repaired, testifies that he formed an 
opinion at that time that she was worth 
§25,000. 

Henry J. Bullay, who had seen her a good 
many times but had never been on board of 
her, values her at not above §30,000. R. P. 
Lugar, who had seen her and knew her 
age and condition, but had never been on 
board of her or examined her, says she was 
worth about §35,000. Nathaniel L. Me- 
Cready, who had never seen her, puts her 
value at from §40,000 to §50,000. 

The -above are the claimants' witnesses as 
to value. 

All the witnesses on both sides gave their 
testimony, none of them less than 8% years 
after the loss, and some of them as much as 
12 and 13 years after it. The libellants 
bought the vessel, in October, 1862, at an 
auction sale by the United States marshal, 
for §28,600. The amount they expended in 
repairing her and for expenses was $18,- 
122.37. All that was saved from her was 
some boats, amounting to $153.57. The com- 
missioner reported, as her value, the 
amourit of the purchase money and repairs 
and expenses, less the salvage, making the 
value $46,578.80, a computation too much by 
$10, according to the above figures. The 
libellants except to this value as insufficient 
and because it was not reported at^ at least, 
$100,000. The claimants except because the 
mode adopted to arrive at the value by tak- 
ing the purchase price and adding the re- 
pairs and expenses, was erroneous; and be- 
cause the vessel was worth much less than 
the sum reported. 

William Sparks, who was chief engineer 
of the vessel on one voyage from New York 
to Havana and back, after the libellants 
had bought and repaired her, which was her 
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only voyage on wMch the libellants sent lier 
before the one on which she was lost, repre- 
sents her as limber and wealj: and worked 
by the eea, and with insufficient boilers for 
her engine. George W. Palmer, who was 
mate of her on the same voyage, testifies as 
to her being limber and weak. Haswell 
testifies that she was very badly hogged 
when he last examined her, after she was 
repaired. The witnesses for the libellants 
do not contradict these statements of her 
condition. Boardman's estimate of her val- 
ue is based on a very extravagant state- 
ment of the amount of repairs put upon 
her. Belknap dwells on the fact, that, at 
the time she was lost, there was a govern- 
ment demand for vessels for transport serv- 
ice. But, Mallory testifies that the govern- 
ment demand did not commence till June 
or July, 1863, and he is confirmed as to this 
by McCready. 

It is quite clear, on the evidence, that the 
value reported is high enough. The only 
question is, whether it is not too high. It 
is manifest, that the value of a vessel is not 
necessarily her purchase price with repairs 
added. McCready so testifies, and he adds, 
that the value of a vessel depends upon her 
condition and her soundness and the busi- 
ness that may be ofEering for her in the. 
market at the time she is for sale. I think 
the evidence shows that the §18,122.37 in- 
cludes the 12 items of the year 1862 in the 
exhibit "Suydam," amounting to ?4,567.96. 
These 12 items are for bedding, table linen, 
chairs, upholstery, carpets, stationery, mea- 
icine chest, scales, hose, chandlery, crock- 
ery, lamps and charts. These are mostly 
articles of permanent furniture and outfit, 
as distinguished from consumable supplies, 
but they do not form part of the vessel, ex- 
cept as to some of the chandlery, so as to 
come under the head of repairs to the ves- 
sel. They were all purchased before the 
voyage prior to the* voyage on which the 
vessel was lost. Suydam, the agent of the 
vessel, says that he did not attend to the 
payment of the bills for those 12 items. 
The testimony is, that the §18,122/37 in- 
cludes what was paid for "repairs and ex- 
penses." Even on the principle adopted by 
the commissioner, the §4,567.96, or a large 
part of it, should be deducted from the §18,- 
122.37. If all were deducted, it would leave 
§13,554.41. Adding to that the §28,600 
would make §42,154.41. Deducting from 
this the §153.57 would leave §42,000.84. 

But, on the whole evidence, and disre- 
garding the mode of computation adopted by 
the commissioner, the fair value of the ves- 
sel, at the time of her loss, cannot be put at 
over §40,000, and I fix it at that sum, jover 
and above the value of the boats saved, 
§153.57. 

I concur with the commissioner, that there 
Is no sufficient proof as to what the net 
amount of the freight and passenger mon-- 
ey would have 'been. It is not shown how 



much of the §3,207.94 of supplies bought in 
January and February, 1863, would have 
been consumed in earning the freight and 
passenger money. It Is, therefore, proper 
to disregard the claim for freight and pas* 
senger money, and it Is proper to allow the 
entire amount of the exhibit "Suydam," 
§7,775.90, as outfit and stores on board at 
the time of the collision, less §100 for coal 
and stores consumed up to the time of the 
loss. 

Let a decree be prepared on the above 
basis.* The libel alleges the "loss of the 
vessel, &c.," and claims damages for such 
loss to the amount of, at least, §75,000. The 
record does not show that the testimony as 
to the loss of stores and outfit was objected 
to because not alleged in the libel. But, the 
libellants may amend the libel in that re- 
spect, and, also, as to freight and passenger 
money, if desired. 

[For the final apportionment of the damages, 
see Case No. 16,839.] 



NORTH STAR, The. See Case No. 16,839. 

NORTHUMBERLAND, The (HINCKLEY 
v.). See Case No. 6,511. 

NORTHUMBERLAND BANK (BANK OP 
THE UNITED STATES v.). See Case 
No. 931. 



Case "No. 10,333. 

The NORTHWESTER. 

[10 Adm. Ree. 415.] 

District Court, S. D. Florida. March 25, 1873. 

Salvage— MiscosDUCT of Salvors—Compexsa- 

TION. 

[1. The action of salvors, after saving most 
of the cotton from a burnt and stranded vessel, 
in quitting the work, leaving forty-sis bales of 
cotton in the wreck and undiscovered, held to 
show remissness in their duty, although there 
was no Intentional wrong, but merely a failure 
to use proper and sufficient means to ascertain 
the true condition of affairs; but this cotton 
having been afterwards saved by vessels which 
returned to the wreck, after the original enter- 
prise was abandoned, held, that the original sal- 
vors should not be punished escept by losing the 
salvage thereon.] 

[2. Failure or refusal of salvors to interrupt 
the work of saving cotton from a hulk for the 
purpose of rescuing an andbor and chain, and 
sails, rigging, and spars, which are in a badly 
damaged condition, at the request of the master, 
is not to be regarded as misconduct.] 

[3. Where twenty-five vessels and two hun- 
dred and twenty-nine men were engaged fifteen 
days in extinguishing fire and saving cotton 
from a burnt and stranded hulk, near the harbor 
of Key West, most of it by diving, and under 
conditions rendered peculiarly disagreeable and 
injurious, both above and below water, by rea- 
son of burnt bales of tobacco in the wreck, the 
weather being part of the time cold and boister- 
ous, Jield, that twenty per cent, should be allow- 
ed upon the value of cotton saved dry; titirty- 
three and one-third per cent, upon that wet and 
burnt; forty per cent, of the proceeds of cotton, 
stores, and material so badly damaged as to 
necessitate their sale; fifty per cent, of the pro- 
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ceeds of small lots of cotton picked up adrift 
and saved from total loss; and fifty per cent, 
of the proceeds of iron, bolts, rings, etc., saved 
by diving from around the hulk.] 
[Cited in Baker v. The Slobodna, 35 Fed. 543.] 

[This was a litel by Joseph Roberts and 
others to recover salvage from the cargo and 
materials saved from the ship Northwester.] 

Jj. W. Bethel, for libellants. 

W. 0. Maloney, Jr., for respondent. 

LOCKE, Disti-ict Judge. This ship, laden 
with 2,979 bales of cotton, a few hogsljeads of 
tobacco, and 45 tons of bonedust, while on a 
voyage from New Orleans to Liverpool, took 
fire in the vicinity of the Tortugas. Every 
effort was made to keep the flames under and 
was partially successful until slie was com- 
ing in the harbor of Key West, when a vio- 
lent and sudden squall caused the fire to 
break out with renewed force, and the vessel, 
which had been run aground, was soon in 
flames. She was first boarded by several 
boats containing officers and men from the 
naval vessels in the harbor, but their efforts to 
save her were ineffectual, and she was soon 
necessarily abandoned. In this condition the 
libellants and petitioners, licensed wreckers 
of this district, on the evening of the 23d Feb- 
ruary, 1873, arrived at the vessel. She was 
deserted, the master having been worn dut 
by constant exertions to subdue the fire for 
over 40 hours, and the pilot, in whose charge 
she had been left, having gone for assistance. 
Under these circumstances they at once began 
to throw overboard and take to their vessels 
cotton ftom the deck and main hold of the 
ship until driven off by the approaching 
flames, when they retreated to their vessels 
and lay by her through the night. In the 
morning the vessel was burned nearly to the 
water's edge in some places, and below the 
line of the main deck all around the main 
deck was burned completely off. Much cot- 
ton between decks was entirely consumed, 
the lower deck burnt through in several 
places, and the fire still progressing. The 
sides of the ship and the entire surface of the 
cotton exposed were in a blaze, and the fire 
working around and under the bales where 
there was the least space. The salvors that 
first arrived at the ship scuttled her, and per- 
mitted her to fill in order to prevent the fire 
from penetrating below the water line, and 
endeavored by all means within their powH* 
to put out the fire by throwing water with 
pails, buckets, and tubs, and finally succeeded 
in getting a foothold 15 or 20 feet square on 
the cotton at the bow. At this time the light- 
house steamer Arbutus, which had been em- 
ployed by the master, arrived with a power- 
ful steam pump and one hand pump, which, 
with a hand force pump procured by the 
libellants, commenced to play upon the burn- 
ing cotton, and finally succeeded in extin- 
guishing the flames, although fire still contin- 
ued under the surface, and would occasionally 
break out anew. The Arbutus remained by 



the ship a day and a half, and for this serv- 
ice has been paid ?1,400. The libellants con- 
tinued playing on the burning cotton, and at 
the same time loading their vessels with the 
cotton in which the fire had been extin- 
guished. They continued this work almost 
constantly, when the weather would permit, 
until they had, as they thought, saved all in 
the vessel, when they abandoned the service. 
After the salvors who -had been first consort- 
ed left the work, two of the vessels retm*ned 
by themselves and found, by repeated diving, 
46 bales, which have also been saved and 
brought into port. These are the principal 
facts alleged and proven. In reply, the en- 
ergy and activity of the salvors is not denied, 
neither their good faith nor the value of their 
sa'viees to the property; but it is urged that 
they wei-e remiss in their duty when they 
abandoned the work, leaving the number of 
bales afterwards found in the bottom of the 
vessel; that they neglected to get and save 
an anchor and chain, when requested to by 
the master, and also to save the sails, spars, 
and rigging, lying alongside the ship. Con- 
sidering these objections to the conduct of 
the wreckers as made by the master in his 
answer: 

First In regard to the fact of leaving 45 
bales of cotton, I consider that the principal 
salvors were remiss in their duty. Not that 
any actual loss has come to IJie property, 
but that there might have been. The repre- 
sentation of the salvors that there was no 
more cotton was calculated to mislead the 
master, and had he not been able to raise 
the bottom of the vessel, but had sold it 
where it was, there would have been great 
injustice done the owners. I cannot ascer- 
tain that there was any intentional wrong j 
but I am not satisfied that proper and suffi- 
cient means wer6 used to ascertain the true 
condition of the case. This the master wreck- 
er should certainly have provided for. But 
they losing the salvage on these bales which 
were found by other parties I consider a 
sufficient penalty. The evidence shows that 
the sails, or nearly all of them, and the run- 
ning rigging, were burned off before the 
masts went over the side; that many of the 
spars were somewhat burned; that the stand- 
iiig rigging was wire, and the masts so fell 
that it was almost impossible to save any- 
thing during the weather such as there was 
all of the latter part of the service. Under 
those circumstances, I cannot say that the 
salvors should have abandoned the saving of 
cotton for the purpose of saving that of much 
less value and in no more danger of rapid 
deterioration. Nor can I say it was their 
duty to leave the salving of cotton to go to 
get an anchor and chain. It would have 
beeh their duty to have procured it before 
giving up the service, but before this the 
master had obtained it by other assistance. 
The only remaining question is what, under 
these circumstances, would be a just and rea- 
sonable amount to decree for salvage. The 
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property was in a most perilous and exposed 
condition,— first to destruction from fire, tlien 
from water. The cotton saved dry on the 
first night was snatched, as it were, from the 
very flames and from certain destruction, and 
it was due alone to the energy and immedi- 
ate activity of the salvors that any of it 
was saved. Had it not been saved at the 
very time it was, it would have been en- 
tirely consumed. Pieces of the burning sails 
and rigging were dropping all around while 
the parties were engaged in this work, and 
it was not until one of the masts had fall- 
en over the side, and the flames actually 
drove them from the vessel, that night, that 
they abandoned the labor. After the burn- 
ing off of the upper portion of the ship and 
cargo, the filling of the ship with water and 
the active exertions of the officers and men 
of the steamer Arbutus and the salvors saved 
the entire remaining portion of the cargo 
from total loss by fire. It is claimed that the 
steamer Arbutus put out the fire, and saved 
the cotton above the water line from burn- 
ing, and, as she was employed by the master, 
her labor should not inure to the benefit of 
the wreckers. Without doubt this steamer 
rendered most valuable aid, and was instru- 
mental in cheeking the fire, so that more cot- 
ton was saved than would otherwise have 
been, yet without the immediate and constant 
exertions of the wreckers in breaking out, 
throwing overboard and removing the still 
burning bales, and continuing the playing of 
the stream upon it whenever any sign of fire 
appeared, I can but believe that the saving 
would have been but temporary, and the fire 
would have again broken out. It is in evi- 
dence that on Wednesday, the day after the 
Arbutus left, the flames broke out anew, 
and, I am fully convinced, would have spread 
and consumed all above the water line but 
for the presence of the libellants. After the 
fire had been entirely subdued, and all dan- 
gers from that had ceased, the risks of the 
property had been but partially removed. 
Both decks, together with the beams, had 
been entirely burned, and the hull was liable 
at any time, with an increase of wind and 
sea, to fall apart from the weight of the 
cargo, and the cotton to go adrift. Although 
the ship was lying inside the points of the 
reef which form the harbor, she was in a 
gi-eat degree exposed to the force of wind 
and sea with the wind in some directions. 
The peril to which the property was still ex- 
posed was very great, and the danger of total 
loss imminent The labor by which the prop- 
erty has been saved has been extremely In- 
borious, and accomplished with considerable 
risk to the health, if not to life. The ship 
contained a few hogsheads of tobacco, some 
between decks, and some in the lower hold. 
The burning of that between decks rendered 
the labor in the smoke while putting out the 
fire particularly unpleasant and injurious to 
the eyes, and that in the hold rendered the 
water peculiarly disagreeable to dive in. 
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About if not quite two-thirds of the en- 
tire amount saved was saved from under 
water, and much of it by diving. The testi- 
mony shows that although some of it floated 
when broken out, very much' of it did not, 
and every bale had to be secured by diving, 
the tobacco and bonedust making the water 
peculiarly disagreeable and noxious. The 
bales were very heavy, weighing, when wet, 
as they were, from 1,400 to 1,600 pounds, 
which rendered the handling of them with 
such appliances as could be used necessarily 
slow, tedious, and laborious. The ship's spars 
were gone, and there were no means for hoist- 
ing' except what were rigged from the salvors' 
vessels. The weather during the service part 
of the time was moderate, but some of it was 
particularly boisterous, cold, and windy. The 
service continued through 15 days, the first 
four of which the wreckers worked both day 
and night During the entire time tijere was 
but one day but what the work was going 
on, and then it was suspended on account of 
the inclemency of the weather. There were 
25 vessels and 229 men consorted in the serv- 
ice,— a force though, larger, probably, than 
was necessary. Considering the peril in 
which the property was, the exposure and 
risk to the health of the libellants, the amount 
of labor, and the unpleasant circumstances 
under which it was performed, this must be 
considered as salvage services of far more 
than ordinary merit The bark Delphos,— 
Union Towboat Co. v. The Delphos [Case No. 
14,400],— laden with cotton, while coming 
down the Mississippi river, preparatory to 
going to sea, was discovered to be on fire, 
sue was towed back to an anchorage, scut- 
tled, and sunk. She was then pumped out, 
taken up, and carried to New Orleans. There 
were five towboats engaged five days in the 
service, but the court considered three to 
have been sufficient In this case the court 
declared 45 per cent, to be a reasonable 
salvage, and decreed 15 per cent to one-third 
of the salvors. The steamer T. P. Leathei-s, 
—Montgomery v. The T. P. Leathers [Id. 
P,736],— about 60 miles above New Orleans, 
took fire and ran aground. Another steamer, 
the Robb, came to her assistance and saved 
the boat and a part of the cargo, although 
damaged. The court decreed 33% per cent 
6 Ad. B. In this harbor the ship OtseoDthe 
tooji" fire, while loaded with cotton and corn, 
and was scuttled and stmk. The master 
made a contract to recover and save the 
property. This was done by means of a 
powerful steam pump, appliances for hoist- 
ing, etc., and the contracting party claimed, 
in conformity with the provisions of the 
agreement, $10,000. This contract and amount 
the court approved, and declared that it was 
the opinion of the court that this amount 
was reasonable, and no more than a fair com- 
pensation for the work and labor performed. 
This amounted to a little over 35 per cent of 
the gross value saved, and about 40 per cent 
of the net In the last case cited the vessel 
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was immediately in the harbor, and the fire 
entirely extinguished before the contract was 
made or the service commenced; so it was 
hut a salvage from impending perils from 
water, although fire was the original cause. 
The value saved was very much less than in 
this case, although the bulk nearly equals. 
There is one other peculiarity of this case 
which demands our attention, and that is the 
proximity of the property to port. I have 
heretofore spoken of the circumstances in 
connection with which this fact would vary 
the amount of compensation to be given, but 
it might be well to consider the amount of 
variation to be made on that account The 
last case cited is parallel in this respect with 
the one under consideration. In addition to 
that, I find others decided in which this fact 
is similar. In 1853, the Sampson [unreport- 
ed] got aground at the entrance of this har- 
bor on Whitehead Point, and but a very short 
distance from where this vessel lay. The 
wreckers went to her assistance, helped her 
off, and brought her into the harbor. The 
court decreed 27 per cent, salvage. The 
Argus [Case No. 521] went to pieces on 
Charleston bar, and the cotton was driven 
ashore "on the contiguous islands. 33% per 
cent, net was given for saving and bringing 
it to the city. In this case the decks of the 
ship were burned away, and the hold open 
and exposed, so that the diving was neither 
as dangerous or difficult as under decks. The 
divers receive by agi-eement an additional 
compensation of 25 cents a bale, to be paid 
from the salvage. In the case of The Ocean 
Belle [Id. 10,402], the court says that the 
most usual rate of salvage in this court, 
where the vessel was lost and cargo saved, 
has been 25 per cent on the dry, 40 per cent 
on the wet, and 50 per cent, on that saved by 
diving, although this has not been followed 
at all as a rule, as the cases of The Crown 
[Id. 3,450], The Emigrant [unreported], and 
many others show. It may be considered 
that an increased salvage may be due on ac- 
count of extinguishing the fire, but the dan- 
ger from fire and water is merged in the 
general question of peril, and I cannot con- 
sider that after the efforts of the steamer 
Arbutus the peril of the property was great- 
er than in a stranded ship exposed to a rough 
sea on an open beach or reef. In both cases 
immediate assistance is required. In this 
case I consider that the danger of the prop- 
erty, the danger encountered by the salvors, 
and the necessary labor have been materially 
diminished by the proximity of the vessel to 
the port, and it would be but reasonable that 
the compensation should be diminished cor- 
respondingly. The property saved has been 
partly appraised and partly sold, at an ag- 
gregate value of §85,747.39, and the appraise- 
ment accepted and sale confirmed; and I 
consider that after paying the costs, ex- 
penses, and charges, 20 per cent of the ap- 
praised value of the cotton saved dry, SBYs 
per cent of that appraised and classed as wet 



and burnt, and 40 per cent of the proceeds 
of stores and cotton and materials so badly 
damaged as to be sold, and 50 per cent of 
the proceeds of many small lots of cotton 
that went adrift and have been picked up a 
considerable distance from the vessel, which 
have been recovered from a total loss, as 
well as 50 per cent of the proceeds of iron, 
bolts, rings, etc., picked up by diving around 
the ship, and where she was since her re- 
moval, is adjudged to be a reasonable sal- 
vage. And the decree will follow according- 
ly- The amounts wiU not give a very liberal 
sharing among the numbgr engaged, but I 
consider would have liberally rewarded a 
number no larger than absolutely necessary 
to have rendered the service. 

And the decree follows: "This cause hav- 
ing been fully heard, and the court being 
duly advised in the premises, and the mate- 
rials and stores saved from the said ship 
Northwester sold for one thousand and six- 
ty dollars and four cents, and the cargo, 
badly damaged and perishing, saved, sold 
for ten thousand two hundred and fifty dol- 
lars and thirty-five cents, and the remainder 
appraised at seventy-four thousand four 
hundred and thirty-seven dollars, and the 
appraisement having been accepted, and no 
objection made thereto by either party, it is 
now ordered, adjudged, and decreed that said 
sales be confirmed and said appraisement 
accepted and adopted, and that there be de- 
ducted from the values thus found the costs, 
charges, and expenses herein incurred, in- 
cluding the marshal's, clerk's, and apprais- 
er's fees, the libellant's proctor's docket fee, 
the wharfage, and labor, shortage for one 
month, and that the libellants and petitioners 
herein have, receive, and recover in full for 
their services herein alleged and proven, 
twenty per cent upon the net value of the 
cotton saved dry, thirty-three and one-third 
per cent, upon that saved wet, but not so 
badly damaged as to be sold, forty per cent 
of the net proceeds of sale of the stores 
and materials and cargo saved so badly 
damaged as to be sold, except as herein- 
after provided, and fifty per cent of the net 
proceeds of sale of sundry small lots of 
cotton picked up adrift and such small por- 
tions of the rigging and materials as were 
picked up adrift or dived up from the bot- 
tom. That this include all claims for sal- 
vage on property saved, and the prayer of pe- 
titioners Saunders and Griffin for a distrib- 
utive share be denied. And that it be re- 
ferred to the clerk of the court, as commis- 
sioner, to compute said salvage under the 
direction of the court in accordance with 
this interlocutory decree." 

And on the 9th day of April, 1873, a fur- 
ther decree was rendered: "Upon further 
consideration of this cause, in pursuance of 
the decree heretofore pronounced, it is or- 
dered, adjudged, and decreed, that the libel- 
lants have, receive, and recover, in full for 
compensation rendered in saving cargo, ma- 
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terials, and stores from said ship Northtvester 
twenty-four tliousand, eiglit liundred and 
two doUai-s and seventy-eight cents; that pe- 
titioner D. A. Waleott have, receive, and re- 
cover five hundred and thirteen dollars and 
twenty-six cents; that petitioner James C. 
Sands have, receive, and recover sixty-three 
dollars and fifty-five cents; that petitioners 
Saunders and Griffin have and recover two 
hundred and thii-ty-four dollars and thirty- 
four cents; that petitioners John Russell 
and George Sweeting have and recover seven 
hundred and fifty-four dollars and seventy- 
sis cents, to be divided according to their 
respective interests; that petitioner George 
Bethel have and recover one hundred and 
fiftj'-nine dollars and thirty-nine cents; and 
that there be paid to sundry parties for sal- 
ving small lots of materials and cargo picked 
up adrift and dived up from the bottom, 
and delivered by them to the marshal, and 
by him sold, according to their several 
amounts as shown by the account sales, 
three hundred and nine dollars and eighty- 
eight cents,— making together the sum of 
twenty-six thousand eight hundred and thir- 
ty-seven dollars and ninety-six cents for 
salvage. And that upon the payment of 
said sums, together with the costs, charges, 
and expenses, against said property as taxed 
and allowed herein, amounting to five thou- 
sand nine hundred and seventy-nine dollars 
and fifty-two cents, less the costs and sal- 
vage paid from proceeds of materials and 
stores, and less the proceeds of said cargo al- 
ready received by the marshal, amounting 
to ten thousand two hundred and fifty dol- 
lars and thirty-five cents, into the registry 
of the court, the marshal restore said cargo 
now in his custody to the claimant for the 
benefit of the true owner or owners thereof. 
And it is further ordered that the salvage 
herein awarded be divided and apportioned 
among the salvors entitled thereto, accord- 
ing to the provisions hereof, the standing 
rules of this court, and the terms of consort- 
ship between them, and that the clerk pay 
said salvage, costs, and expenses to the 
sevei-al persons entitled thereto." 
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NORTHWESTERN OAR CO. v. HOPKINS 
et al. 

[4 Biss. 51; 1 -5 Am. Law Reg. (N. S.) 44.] 

Circuit Court, N. D. Illinois. Oct Term, 1865. 

Admiralty— Petition for Review— When mat 
BE Filed. 

A petition for review, filed after the term at 
which the decree was rendered, and after it had 
been executed, will be entertained by a court of 
admiralty, when actual fraud is charged, and 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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the libeUant is without fault, and would other- 
wise be without remedy, 
rcited in Re Dupee, Case No. 4,183; Snow v. 

Edwards, Id. 13,145; Jackson v. Munks, 

58 Fed. 599.] 

[In review of the action of the district 
court of the United States for the Northern 
district of Illinois.] 

In admiralty. This was a petition for re- 
view, charging actual fraud, and setting up 
that the libeUant was without fault, and 
would be without remedy unless his petition 
were allowed. Respondents [John W. Hop- 
kins and others] demurred on the ground 
that the petition was not filed until after 
the term at which the decree complained of 
was rendered, and that the decree had been 
already executed. 

Scammon, MeCagg & Puller, for petitioner. 

Robert Rae and John A. Jameson, for re- 
spondents. 

DAVIS, Circuit Justice. This petition pre- 
sents this question: Has a court of admiral- 
ty a right to ^tertain a petition for review 
after the term has passed, and after the 
decree has been executed? The right is 
denied, and chiefiy on the ground of a want 
of precedent. The authority of precedent 
is very strong, but not always conclusive. 
I can perceive, no good reason why a court 
of admiralty, in a proper case, should not 
exercise the power of reviewing its own 
proceedings. It may be necessary for the 
proper administration of justice, and espe- 
cially in cases where important rights are 
adjudicated without personal notice, which 
is permitted tmder our rules. The court 
could not entertain a petition on the grounds 
of mere oversight or neglect. But where 
actual fraud is charged, and the petitioner 
is without fault and without remedy, it 
would be a denial of justice to dismiss it 

Lord Stowell and Judges Story and Sprague 
all thought that there were cases in which 
petitions for review should be retained, al- 
though conceding the absence of precedent. 
Judge Story said that "where, by after-ac- 
quired evidence, it were plain that the merits 
had not been considered, it was right to 
entertain a bill for review." The New Eng- 
land [Case No. 10,151]. The remedy by peti- 
tion for review, in the case before the court, 
is a proper one, and the demurrer will be 
overruled. 

NOTE. The cases referred to as containing 
the opinions of Lord Stowell and Justices Story 
and Sprague, are: The Fortitude, 2 Dod. 58; 
The New England [supra]; and Janvrin v. 
Smith [Case No. 7,220],— in which cases it was 
held that the power of granting a review by hbel 
in the nature of a bill of review is not limited 
to the term at wliich the original decree was 
rGnd6r6i3.* 

In the case of The Martha [Case No. 9,144], 
however, Judge Betts ruled that the court had 
no right to reverse a decree, subsequent to the 
term at which it was entered, and that a re- 
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hearing conid not be granted except with the 
free consent of all parties to he affected by it. 

Consult, also, The Monarch, 1 W. Rob. Adm. 
21; 2 Conk. Adm. 360, 367; The Enterprise 
£Case No. 4,497], 
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NORTHWESTERN DISTILLING CO. v. 
CORSE. 

[4 Biss. 514.] 1 

Circuit Court, N, D, Illinois. April, 1869. 

Removal of Causes — Eppect upon Injunction 
Previously Graitted. 

An injunction issued by a state court is dis- 
solved by the removal of the cause into the fed- 
eral court. 

ICited in Rigg v. Parsons, 29 W. Va. 526, 2 S. 
E. 83.] 

IThis was a bill in equity by the North- 
western Distilling Company against John M. 
Corse, collector.] This was one of several 
similar bills, originallj' filed in the superior 
court, to restrain the collector from paying 
over money deposited by distillers for Tice 
meters, which had not been furnished, and 
which the parties did not desire to take and 
had no use for. The question was raised 
whether the Injunction issued from the su- 
perior court was still subsisting as against 
the collector to prevent Mm from paying over 
the sums involved in the litigation. The 
cases were removed from the state court un- 
der section 67 of the act of congress of July 
13, 1866 [14 Stat. 171], which provides that 
any suit or prosecution against internal rev- 
enue officers, etc., in a state court may be re- 
moved to the United States circuit court at 
any time before trial, upon petition, etc.: 
"And the cause shall thereupon be entered 
on the docket of said court, and shall be 
thereafter proceeded in as a cause originally 
commenced in that court; and it shall be the 
duly of the clerk of said court, if the suit 
were commenced in the court below by sum- 
mons, to issue a writ of certiorari to the state 
court, requiring said comi; to send to the said 
circuit court the record and proceedings in 
said case," &c., "and thereupon it shall be 
the duty of the said state court to stay all 
further proceedings in such cause, and the 
said suit or prosecution, upon delivery of 
such process, or leaving the same as afore- 
said, shall be deemed and taken to be moved 
to the said circuit court, and any further pro- 
ceedings, trial or judgment therein in the 
state court, shall be wholly null and void. 
* * * All attachments made, and all bail 
and other security given upon such suit or 
prosecution, shall be and continue in like 
force and effect as if the same suit or prose- 
cution had proceeded to final judgment and 
execution in the state court" It was argued 
for the United States that the removal vacat- 
ed the bond and dissolved the injunction. 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



DRUilJIOND, District Judge. The only 
difference in the language of the laws of 
1789 [1 Stat. 93] and of 1866 is that in the 
law of 1866, the words are: "All attach- 
ments made, and all bail and other security 
given upon such suit or prosecution, shall be 
and continue in like force and effect as if the 
same suit or prosecution had proceeded to 
final judgment and execution in the state 
court" Section 67, Act July 13, 1866 [14 
Stat 171)]. If the word "attachments" did 
not apply to the case of an injunction as is 
conceded, do the words "bail or other se- 
curities" apply? 

There was a very serious question con- 
nected with this originally, and good deal of 
doubt, at the time, in the minds of the pro- 
fession, I think, as to the correctness of the 
decision of Judge McLean, upon the point. 
McLeod V. Duncan [Case No. 8,898]. The 
profession was not inclined to acquiesce al- 
together in that decision, and I recollect that 
it struck the profession with some surprise. 
They had taken it for granted that the in- 
junction was not necessarily dissolved; but 
the more that they reflected upon it, I think, 
the more they became convinced that on the 
whole, the decision was sustainable. It has 
now been generally acquiesced in and fol- 
lowed in this court and even if there is a 
doubt as to its correctness, I should not feel 
inclined at this time to change the practice 
unless upon directions from a higher court. 
The principle of that decision, under that 
law and under this, is applicable to the par- 
ticular point All attachments and all bail 
or other securities given upon the suit or 
prosecution shall be and continue in like 
force, etc. Judge JIcLean, it is clear, did 
not think that the term attachment was suffi- 
ciently comprehensive to include injunction. 
The question is, whether if "attachment" 
did not include injunction, "bail or other se- 
curities" did. I do not see upon what prin- 
ciple. 

Geo. O. Bates, Esq.: Suppose there had 
been a hearing on the motion to dissolve the 
injunction and a hearing on testimony taken 
and the court had made it final, and the case 
was then brought here, would the injunc- 
tion be dissolved? 

THE COURT: I do not see how there 
could be such a case without a final hearing. 
There would be a trial quoad hoc, and this 
law requires that it should be removed be- 
fore triaL The language is "at any time be- 
fore trial." That is, the trial must not have 
commenced for the final disposition of the 
cause. If it is, it is too late under this law. 
I have tO" treat the injunction as ipso facto 
dissolved by the removal of the case. 

See further Hatch v. Chicago, R. I. & P. R. 
Co. [Case No. 6,204]. 



NORTHWESTERN FERTILIZING CO. 
(GAUGHAN v.). See Case No. 5,272. 
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Case ISTo. 10,336. 

IJOBTHWBSTERN FERTILIZING CO. T. 

HYDE PARK. 

[3 Biss. 480; i 5 CM. Leg. News, 313.] 

Circuit Court, N. D. Illinois. Marci, 1873. 

JUUISDICTION— COKPORATIOS A « PeKSON "— ACT OP 

April 20, 1871— Wkosgs by and to 
cobpokation. 

1. A corporation is included in the word "per- 
son," in tfie act of April 20, 1871 [17 Stat 13]. 

[Cited in Railroad Tax Cases, 13 Fed. 759.] 

2. The fact that persons hold their rights or 
property under the name of a corporation does 
not deprive them of the right and remedies con- 
ferred by law and the constitution. 

3. Where the statute gives a remedy for a 
wrong if done by a corporation, the same rignt 
is given if the wrong is done to the corpora- 
tion. 

This was a bUl in equity filed by the North- 
western Fertilizing Company against the 
town of Hyde Park and its corporate of- 
ficers and agents, to restrain them from in- 
terfering with what were claimed to be its 
chartered rights, by the passage and enforce- 
ment of certain town ordinances then pass- 
ed or threatened. This company was or- 
ganized under a special statute of the legis- 
lature of the state of Illinois, passed March 
S, 18G7 (1 Priv. Laws 18G7, p. 927), granting 
to certain parties the right to manufacture 
a, fertilizer out of the oEsil of the animals 
slaughtered in the city of Chicago. [The 
act created a corporation and authorized the 
location of the manufactory.] 2 Under this 
act they located their works about twelve 
miles south of the city of Chicago, on the 
Calumet river, near its mouth, and com- 
menced the manufacture of the fertilizing 
material. The place at that time was not 
within the corporate limits of the town of 
Hyde Park, but was afterwards included 
• within them, and the authorities of the town 
were proceeding against the works as a 
nuisance, and endeavoring by town ordi- 
nances and police regulations to stop their 
■operations or compel them to be carried on 
in such a way as not to be offensive to resi- 
•dents of the neighborhood. The defendants 
moved to dismiss the bill on the ground of 
want of jurisdiction of the court 

Bentley, Swett & Quigg and Beckwlth, 
Ayer & Kales, for complainant. 

Hitchcock, Dupee & Evarts, Sidney Smith, 
and Learning & Thompson, for defendants. 

DRUMMOND, Circuit Judge. The ques- 
tion is, whether this court has jurisdiction 
•of the bill. There is no doubt that, under 
the decisions of the supreme court of the 
United States, when a state creates a pri- 
vate corporation, and clothes certain per- 
■Bons with rights under the charter, that it 
may be to some extent a contract protected 



1 [Reported by Josiah H. Bissell, Esq., and 
3iere reprinted by permission.] 

2 [From 5 Chi. Leg. News, 313.] 
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by the constitution of the United States. 
While there has been more or less of a 
struggle in relation to that, still it must be 
considered the settled law of the supreme 
court of the United States, and, of course, 
is the law of this court; and, therefore, the 
charter granted by the legislature of Illinois, 
in March, 1867, to the persons constituting 
the Northwestern Fertilizing Company must 
be considered in some respects in the nature 
- of a contract which the legislature had no 
right by subsequent laws to interfere with. 
And where any constitutional right is sought 
to be affected by the legislation of a state, 
it is competent for congress In such case 
to clothe the federal courts with original 
jurisdiction, or with jurisdiction by transfer 
from the state courts. 

The first section of the act of the 20th 
April, 1871 (17 Stat 13), declares "that any 
person who, under color of any law, statute, 
ordinance, regulation, custom or usage of 
any state shaU subject, or cause to be sub- 
jected any person within the jurisdiction of 
the United States, to the deprivation of any 
rights, privileges, or immunities, secured by 
the constitution of the United States, shall, 
any such law, statute, ordinance, regulation, 
custom, or usage to the conti-ary notwith- 
standing, be liable to the party injured, in 
any action at law, suit in equity, or other 
proper proceeding for redress." 

One of the objections made to the juris- 
diction of the court is that this law refers to 
persons, and it is said they must be natural 
persons, and that— this being a statute pass- 
ed under the provisions of the fourteenth 
amendment of the constitution— congress 
did not intend to include corporations by 
this language; and this objection Is cer- 
tainly not without force. But I am inclined 
to think that it ought not to prevail, pro- 
vided certain facts appear In the case to 
show that they are persons who have "rights, 
privileges or immunities secured by the con- 
stitution," and which are afEected "by color 
of any law, statute, ordinance, regulation, 
custom, or usage of any state." It seems to 
me that the fact that these persons hold 
their rights or property under the name of 
a corporation, cannot deprive them of the 
rights and remedies which the constitution 
and the law sought to confer. It is true 
that the supreme court of the United States 
has decided, in the ease of Paul v. Virginia, 
8 Wall. [75 U. S.] 168, that where the con- 
stitution declared that the citizens of each 
state shall have the same immunities and 
privileges as the citizens of the several 
states; that Is to say, there should be no 
law of discrimination made by any state 
against the citizens of another state; that 
meant persons and not corporations, and, 
therefore, that It did not prevent a state 
from declaring that a corporation of another 
state shoiad not have the right to transact 
business except on special terms, as by ob- 
taining a license. In that case, and In the 
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one that went up from this state, Dueat v. 
Chicago, 10 Wall. [77 U. S.] 410, the state 
imposed upon a foreign corporation certain 
restrictions as conditions precedent to tbe 
transaction of business in the state, and the 
corporators endeavored to protect them- 
selves under the principle that they were, as 
a corporation, a citizen of the United States, 
and therefore, they had the same immunities 
as the citizens of the state which attempted 
to impose penalties or burdens upon them 
different from those that were imposed upon 
the citizens of those states. In that case, 
the court held that these acts of the state 
were within the authority of the constitu- 
tion, and that they did not violate that pro- 
vision, because the language referred to citi- 
zens—to persons, and not to corporations; 
and although it was true that for the pur- 
pose of the jurisdiction of the federal courts, 
a corporation was a citizen, still it was not 
true that they were protected in the same 
way precisely as a natural person who was 
a citizen of another state. 

It is to be observed that the question in 
this case is whether the court has jurisdic- 
tion in order to protect the rights of the 
corporation and its property, and therefore, 
the rights, privileges and property of the 
persons who constitute the corporation. It 
is then a question of jurisdiction here, and 
in the same way as it was a question of ju- 
risdiction whether a corporation was a citi- 
zen within the meaning of that term in the 
constitution, so as to authorize the federal 
courts to take jurisdiction in controversies 
between a corporation and an individual. It 
seems to me it would be "sticking in the 
bark" to hold that the rights of a person in 
relation to his property should be protected 
under these provisions of the constitution 
and law where he was simply an individual, 
and the rights of the same person as to 
property, as a member of a corporation, 
should not also be protected. "Why, for ex- 
ample, if a corporation as such, under color 
of any law, statute, ordinance, regulation, 
custom or usage, should subject or cause to 
be subjected any person within the jurisdic- 
tion of the United States to the deprivation 
of any rights, privileges or immunities se- 
cured by the constitution of the United 
States, should not the individual have re- 
dress against the corporation? And yet the 
language of the law is "a person," and not 
a corporation. Why should a party be pro- 
tected if the wrong was done by a person, 
and not protected if it was done by a cor- 
poration, where it is a question as to the ju- 
risdiction of a court? Why, in other words, 
cannot the court treat a corpora-filon, if that 
does the wrong, as a person, precisely as 
the courts have always treated a corpora- 
tion as a citizen, for the purpose of main- 
taining jurisdiction where rights are af- 
fected? It seems to me if the bill shows 
that the rights of the corporators are af- 
fected within the terms of this law they 
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may seek the redress which is there pointed 
out. They claim that as individuals consti- 
tuting the corporation, they possess certain 
privileges secured by the constitution of the 
United States, of which they are to be de- 
prived, or which are to be affected under 
color of a law, statute, ordinance, regula- 
tion, custom or usage, within the terms of 
this provision of the law, and, inasmuch as 
I think where if the wrong was done by a 
coi-poration there would be a remedy under 
the statute, I also think that where the 
wrong is done to the corporation (or the in- 
dividuals of which it is composed), the same 
right is given to the corporation. See act of 
February 25, 1871, § 2 (16 Stat. 431). 

The statute of April 20, 1871, declares that 
sych proceedings are to be prosecuted in the 
several district or circuit courts of the Unit- 
ed States with and subject to the same 
rights of appeal, review upon error, and 
other remedies provided in like cases in said 
courts. I think, therefore, upon a proper 
showing, a bill may be maintained in this 
court by the Northwestern Fertilizing Com- 
pany. Motion to dismiss overruled. 

[NOTE. This cause was again before the 
courts when John Gaughan, a property owner 

+S *^-^T*S.^° °! ^y^^ ^^^^^' sought to restrain 
the Northwestern Fertilizing Company from 
carr^^ng on its business. It was heard *on mo- 
tion by complainant to remand the cause to the 
It '^^s S^o^*'«,?^^ motion was granted. Case 
iSfo. 5,272. The whole matter was considered 
in the supreme court in the case of Northwest- 
ern Fertilizing Co. v. Hyde Park, in error to 
the supreme court of the state of Illinois. Here 
the judgment of the state court against the com- 
pany was affirmed. 97 U. S. 659.] 
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NORTHWESTERN FIRE EXTINGUISH- 
ER CO. et al. V. PHILADELPHIA 
FIRE EXTINGUISHER CO. 

[1 Ban. & A. 177j 6 O. G. 34; 10 Phila. 227; 

31 Leg. Int. 148; Merw. Pat. Iny. 

346; 6 Leg. Gaz. 132.] i 

Circuit Court, B. D. Pennsylvania. April 6, 
1874, 

Patents— Effect of Erkor ix Name of Patestee 
— Patent to Admixistuatou of Invektok — 
Trust for Heirs — Impeachment of Adminis- 
trator's Appointment — What Constitutes 
Invention — Public Trial — Anticipation — 
Patentability. 

1. A patent will not be void, because of an er- 
ror m the Christian name of one of the pat- 
entees, provided it contains a description of him, 
by which he can he identified. 

[Cited in Bignall v. Harvey, 4 Fed. 337.] 

2. Where the Christian name of one of the 
patentees was erroneously stated in the patent, 
but he was described in it, as a joint inventor 
with another, and was identified as such, the 
patent was held to be valid, notwithstandinjr 
such error. 



1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission. 10 Phila. 227, and Merw. Pat. Inv. 
iS46, contain only partial reports.] 
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3. The decree of a court of probate, aiipoiiiting 
an administrator, cannot be impeached m a suit 
upon a patent granted to him as the representa- 
tive of the inventor; such a decree must be 
treated as valid, until it is reversed or annulled 
bv some direct proceeding to that end. It can- 
not be attacked in a collateral proceeding. 

4. A patent, granted to an administrator of a 
deceased inventor, is a grant in trust for the 
heirs of the inventor, but it is not essential to 
the validity of the patent, or the efficacy of the 
trust that the beneficiaries should be named up- 
on iSe face of the patent. Citing Stimpson v. 
Rogers [Case No. 13,457]. 

5. In a suit npon a patent, granted to the ad- 
ministrator of a deceased inventor, the he£^ot 
the inventor, being the beneficiary of the trust 
raised by the grant of the patent to the admin- 
istrator, is a necessary party to the suit, unless 
the inventor, prior to his death, had parted with 
all of his inchoate or equitable title to the inven- 
tion; in which case, the administrator would 
take and hold the patent for the nse of those up- 
on whom the beneficial ownership of it was de- 
volved by the inventor's own act before it was 
granted, and the heir, having no beneficial in- 
terest, would not be a necessary party to the 
suit. 

6. A description of an invention, contained in 
an application for a patent which was rejected, 
cannot be given the effect which the act of con- 
gress gives to a publication, because it lacks the 
essential quality of a publication, in that it was 
not designed for general circulation, nor made 
accessible to the public generally. 

[Cited in Locomotive Engine Safety Tru^^ 
Co. V. Pennsylvania E,. Co., Case No. 8,45d; 
Lyman Ventilating & Refrigerator Co. v. 
Lalor, Case No. 8.632; Westinghouse v. 
Chartiers Val. Gas Co., 43 Fed. 588.] 

7. Although a written description of a ma- 
chine, illustrated by drawings, which has not 
been given to the public, does not constitute an 
invention, still, rejected specifications and draw- 
ings may be received in evidence, after the in- 
vention is perfected, to ascrtain the date of the 
invention, the design of the inventor, and the 
principle, intended functions, and the mode of 
operation of the mechanism. 

rCited in Westinghouse v. Chartiers Val. Gas 
Co., 43 Fed. 588.] 

8. A trial of a machine in public, which proves 
the capacity of the machine to efEect what its in- 
ventor proposed, entities him to the mem of 
having produced a complete invention, and can- 
not be regarded as a mere experiment, entitiing 
a subsequent inventor to a patent for the same 
invention. Gayler v. Wilder, 10 How. [51 U. 
S.] 477, and Parkhurst v. Kinsman [Case No. 
10,757], distinguished. 

[Cited in The Fire-Extinguisher Case, 21 Fed. 
41.] 

9. A patent for an apparatus, in which the 
alkaline solutions for forming carbonic acid gas 
were kept separate until required to extinguish 
a fire, when they could be readily mingled, held 
void, on it appearing that similar apparatus had 
been employed in soda fountains for the supply 
of beverages. 

10. Where an effect or result has been before 
produced, the mechanical agencies by which it 
is reproduced, if they are not in themselves new, 
are not the subject of a patent. 

11. The reissued patent, for an improvement 
in extinguishing fires, granted July 16th, 18/2. to 
Dawson Miles, as administrator of P. F. ear- 
lier, and to Alphonse A. 0. Vignon, adjudged 
void for want of novelty in all the devices claim- 
ed. 

[CTited in Piatt v. Fire-Extinguisher Manurg 
Co., 8 C. C. A. 357, 59 Fed. 898.] 

In equity. 
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Edmund Burke and Keller & Blake, for 
complainant. 

Chas. B. Collier and D. L. Collier, for de- 
fendant. 

McKENNAN, Circuit Judge. Suit brought 
on letters patent, reissued to Dawson Miles, 
administrator of P. F. Carlier, deceased, and 
Alphonse A. C. Vignon, No. 4,994 dated July 
16, 1872 (original patent No. 88,844, dated 
April 13, 18G9), for improvement in extin- 
guishing fires. 

The claims of the reissued patent are as 
follows: "1. The improrement in the art of 
extinguishing fires, hereinbefore described, by 
throwing upon the fire or conflagration, a 
properly directed stream of mingled carbonic- 
acid gas and water, by means of the pressure 
or expansive force exerted by the mass of min- 
gled gas and water from which the stream is 
derived. 2. We claim a strong vessel, pro- 
vided with proper plug or lid, by which an 
orifice in it can be closed, and a stop-cock, 
through which its contents can be ejected, 
and a flexible tubing or hose for directing 
the stream as ejected at the will of the 
operator, these parts being substantially as 
described, and capable of operating as speci- 
fied. 3. We claim a strong vessel provided 
with a proper plug or lid for closing an 
orifice in it, and also -with a stop-cock, in 
combination with another vessel or tube, 
the combination being substantially sucb as 
specified, and the construction being sub- 
stantially such as described, so that the 
vessels may keep separately the ingredients 
for making carbonic-acid gas, and that when 
their contents are mingled, they may be dis- 
charged in a stream of carbonic-acid gas 
and water. 4. We claim, in combination 
with the vessel's lid or plug and stop-cock 
combined, and capable of operating as in the 
above third claim, a hose and nozzle, so ap- 
plied, as described, that the mingled stream 
of carbonic-acid gas and water may be suit- 
ably directed, as hereinbefore set forth. 5. 
As the preferred arrangement of om: appa- 
ratus, we claim a strong vessel, provided witb 
a lid or plug and a stop-cock near the bot- 
tom thereof, in combination with a vessel or 
tube arranged in the interior thereof, the 
arrangement being substantially as describ- 
ed. 6. We claim a strong vessel provided 
with a lid or plug and a stop-cock, in com- 
bination with a vessel or tube arranged- in 
the interior thereof, and a rod passing 
through the wall of the outer vessel, and 
capable of operating substantially as de- 
scribed. 7. We claim a strong vessel pro- 
vided with a lid or plug and a stop-cock. In 
combination with a vessel or tube arranged 
in the interior thereof, and a rod and cock or 
valve, the whole being and operating sub- 
stantially as described. 8. We claim the 
elements of parts of a whole apparatus spec- 
ified in the fifth claim, and arranged as 
therein specified, in combination with a flex- 
ible hose and nozzle, and with handles or 
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locps, wliereby the apparatus may De sup- 
ported and the stream directed, substantial- 
ly as specified. 9. We claim, in combina- 
tion, a strong vessel, a lid or plug for clos- 
ing the same, a stop-cock near the bottom of 
the vessel, a hose and nozzle, and handles or 
loops, -whereby a volume of water charged 
with carbonic-acid gas may be confined and 
transported, and a sti*eam thereof directed, 
in the manner and for the purposes descrii> 
■ed. 10. The keeping of the acid and alkali 
or alkaline solution in separate and distinct 
vessels, but in such proximity to each other 
that they may be immediately brought into 
-contact when the apparatus is required for 
use, one mode of accomplishing which we 
have above set forth. 11. A closed recep- 
tacle, made of suitable material, containing 
one of the gas-generating ingredients, uiac«.i 
within the main reservoir, containing the 
other gas-generatmg ingredient, to be dis- 
<;harged of its contents in the manner herein 
set forth, or by other equivalent means." 

This bill is founded upon a reissued patent 
to Dawson Miles, administrator of the es- 
tate of Phillipe F. Carlier, deceased, and 
Alphonse A. C. Vignon, as joint inventors 
of an "improvement in extinguishing fires." 
They are described as residents of the city 
of Paris and subjects of the emperor of 
France at the time of the invention. The 
answer denies that there was any person 
named Phillipe P. Carlier, and avers that 
Francois Phillipe Carlier was the name of 
Vignon's associate in the alleged invention; 
and for this misnomer it is urged that the 
patent is void. 

It was the opinion of the judges in Humble 
V. Glover, Oro. Eliz. 328, that an omission 
or mistake of the Christian name of a gran- 
tee rendered the grant void; and so the rule 
is stated by Lord Bacon. Maxims, 107. But 
even then a different rule prevailed with re- 
gard to wills; for extrmsic evidence was 
admitted to ascertain the person, when two 
were of the same name, or when there had 
been a mistake in the Christian name of the 
devisee. Cheyney's Case, 5 Coke, 68; Ulrich 
V. Litchfield, 2 Atk. 372. Lord Coke, how- 
ever, held— 2 Co. Litt. (Thomas' Ed.) p. 255— 
that a misnomer of a grantee would not 
avoid the grant, where he was so otherwise 
described as to individuate him; and he 
says: "So it is, if lands be given to Robert, 
earl of Pembrook, where his name is Henry; 
to George, bishop of Norwick, where his 
name is John; and so of an abbott, etc., for 
in these and the like cases there can be 
but one of that dignity or name." 

Chief Justice Kent refers approvingly, in 
Jackson v. Stanley, 10 Johns. 137, to this 
statement of Lord Coke, and says: "In all 
the cases which I have seen, where there 
was a misnomer, there was some description 
connected with the name, and there was no 
other person who set up a title in competi- 
tion, under the en-oneous name." But he 
does not hold the admission of parol evidence 
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to identify the grantee to be erroneous. In- 
deed it is the obvious sequence of his argu- 
ment, that such evidence would have been 
held admissible, to show the person intended 
by the patent in question, if any description 
had been connected with his name. So, 
therefore, in the subsequent case of Jackson 
V. Goes, 13 Johns. 524, Chief Justice Thomp- 
son says: "The identity of the grantee, as 
well as of the thing granted, must, generally 
speaking, partake, more or less, of a latent 
ambiguity, explainable by testimony dehors 
the grant. It cannot be that this inquiry 
is restricted to the single case of ambiguity 
occasioned by there appearing to be two per- 
sons bearing the name of the patentee." 

It may, therefore, be stated, as the result 
of these and numerous other judicial de- 
cisions, that a grant is not necessarily void 
by reason of an error in the Christian name 
of the grantee, and that where it contains 
any other matter descriptive of the person 
for whom it was intended, extrinsic proof 
of such matter is admissible to identify the 
grantee, and, if he is thus indentifled, effect 
will be given to the grant accordingly. 

Whatever may have been Carlier's proper 
Christian name— Phillipe Francois or Fran- 
cois Phillipe, or only Francois— the patent 
contains a further designation of the pat- 
entee, by which his identity can be certainly 
determined; and so it is not necessarily void. 
It describes him as a joint inventor with Al- 
phonse A. 0. Vignon of the specific inven- 
tion set forth in it, and thus it is clear upon 
the face of the patent, that a person named 
Carlier, who sustained that relation to Vig- 
non, was the intended patentee. Now, there 
Is no evidence, that there ever was but one 
person named Phillipe Francois or Francois 
Phillipe Carlier, and there is no controversy, 
that a person bearing one or the other of 
these Christian names was associated with 
Vignon in the invention claimed. Indeed the 
answer concedes this, for it admits that 
Francois P. Carlier, either conjointly with 
Vignon, or separately, did discover and in- 
vent improvements, in connection with ap- 
paratus, for extinguishing fires. Assuming, 
then, that the Christian name of Carlier, was 
Francois P.. he is demonstrated to be the 
same with PhUlipe F., by conclusive proof of 
his connection with the subject of the patent, 
and of the impossible applicability of the ad- 
ditional description to any other than Vig- 
non's associate. There is, therefore, no doubt 
of the personal identity of the patentee, and 
the most that can be said is that, by a trans- 
position of his double Christian name, he is 
not thereby accurately designated. But this, 
according to the rule before stated, will not 
void the patent, where it supplies upon its 
face an added description, by which the pat- 
entee may be certainly identified. The pat- 
ent must, therefore, be treated as valid. 
- It is a familiar rule of law, that the valid- 
ity of a judgment of a court of competent 
jurisdiction, is not open to inquiry In a col- 
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lateral proceeding. A judgment -without au- 
thority to render it is certainly a nullity, but 
an erroneous judgment is to he treated as 
Yalid, until it is reversed or annulled by some 
direct proceeding to that end. If the court 
which pronounced it has jurisdiction over 
the subject matter, a proper case for its ex- 
ercise must be presumed to have been suffi- 
ciently presented, and the adjudication to 
have been right. Accordingly, the judgment 
of the probate court of Massachusetts, award- 
ing to Dawson Miles letters of administration 
upon the estate of earlier, must be taken as 
conclusive of his legal right to the grant of 
them. That court has undoubted general 
jurisdiction over the subject, and we must 
assume that all the facts which the laws of 
the state prescribed as essential to its judg- 
ment, were sufficiently shown to exist. We 
certainly have no authority to revise or dis- 
regard its decision. 

And the same principle applies to the grant- 
ing of letters patent by the commissioner of 
patents. It mijst, therefore, be taken for 
granted that the person in whose name the 
patent was issued, established his legal right 
to it before that officer, and we cannot go be- 
hind it to ascertain whether this was so or 
not 

But it is urged that the commissioner could 
only grant the patent to the administrator of 
earlier in trust for his heirs, and that, there- 
fore, his surviving daughter is a necessary 
party to the suit. 

There is no doubt that the act of congress 
[5 Stat. 117]— Brightley, Dig. p. 729, § 39— im- 
poses upon a patent, issued to the adminis- 
trator of a deceased inventor, a trust in fa- 
vor of his heirs. But it is not essential to 
the validity of the patent, or to the efficacy 
of the trast, that the persons to whose bene- 
fit the patent will inure should be named 
upon the face of it. Stimpson v. Rogers 
[Case No. 13,457]. Primarily, therefore, the 
patent must be considered as a grant to the 
heir-at-law of Carlier, Miles holding it simply 
as her trustee. Under these circumstances, 
Oarlier's heir would undoubtedly be a neces- 
sary party to this suit, because a decree in 
favor of the present complainants would ad- 
judge the profits claimed from the defendant 
to them, irrespective of the beneficial right of 
Oarlier's heir, and would leave the defendant 
exposed to another suit for the same profits 
at her instance. 

But the act of congress further provides 
that the administrator of the deceased in- 
ventor shall hold the patent granted to him, 
"under the same conditions, limitations, and 
restrictions, as the same was held, or might 
have been claimed or enjoyed," by the in- 
ventor in his lifetime. The import of this 
provision is that, while the legal Htle to the 
invention is devolved upon the administra- 
tor, he must take and hold it subject to any 
equities existing as against the inventor in 
his lifetime. Now, the doeumentaiT proofs 
exhibited show that Carlier in his life- 
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time parted with his inchoate or eguitable- 
title to the invention, and that this Utie is 
vested in the American Fire Extinguisher 
Co. If he had lived, and obtained the pat- 
ent, he would unquestionably have held it 
for the use of those upon whom the bene- 
ficial ownership of it was devolved by his 
own act before it was granted. And his ad- 
ministrator holds it under exactly the same- 
conditions and subject to the same limita- 
tions of his interest in it Carlier's heir, 
therefore, thus forestalled by his assign- 
ment, has no actual interest in the contro^ 
versy, and to make her a party would be only 
a superfluous form. The main inquiry in the- 
cause relates to the novelty of the invention 
claimed by Carlier and Vignon. I have no 
doubt they were original inventors; but were- 
they the first? 

The earliest date to which their invention 
is carried back is June, 1862. Although there- 
is no evidence in the cause fixing this date, 
yet, from what incidentally appears and for 
the purpose of determining the priority of 
the invention, it may fairly be taken as the- 
time when their invention was completed. 

What then, did they claim to have invent-* 
ed? This is very clearly described in the re- 
issued patent in controversy. "It consists,"^ 
says the specification, "first, in the process 
or method of extinguishing fires by means of 
a jet or stream of mingled water and car- 
bonic acid ejected from a closed vessel in a 
suitable direction Tjy means of the pressure- 
or expansive force of the mixture contained 
in the vessel; and, secondly, in the construe-* 
tion of apparatus for containing and deliver- 
ing this extinguishing mediiun, which ap- 
paratus may be made of an exceedingly 
portable natm-e, and kept always charged 
and ready for use at a moment's notice, at 
the particular locality which it is desired to- 
protect" The patent, then, seeks to appro- 
priate two things, first, a metiiod of ess 
tinguishing fire, by throwing upon it a stream, 
of mingled carbonic-acid gas and water, by 
means of the pressure or expansive force ex- 
cited by the mass of mingled gas and water 
from which the stream is derived; and, sec- 
ond, the specific mechanical devices de- 
scribed in the specification, by which this 
method is made practically effective. 
" To show that the invention thus claimed is 
not novel, the defendants have exhibited in 
evidence, a rejected application of Dr. Wil- 
liam A. Graham. It appears on the 23d of 
November, 1837, Dr. Graham applied for a 
patent for a method of extinguishing fire, by 
projecting upon it a stream of mingled car- 
bonic-acid gas and water, and filed a speci- 
fication, in which he fully described the me- 
chanical devices to be used in effectuating- 
this method, and the process of operating- 
them. On the 2oth of November, 1837, his 
application was rejected, for reasons stated 
by the examiner, which now seem strange 
enough. This decision was reaffirmed on the- 
16th of December following. On the 29th of 
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December, 1837, an amended specification 
was filed, and thus the case stood until De- 
cember, ISul, when a model and drawing 
and a third specification were filed, and the 
application was renewed and finally rejected. 
These several specifications and the di-aw- 
ings are all in evidence in the cause; and it 
is urged that they of themselves are effective 
proof of prior invention by Graham. 

The argument claims too broad an effect 
for them. It puts them upon the footing of 
a publication, and ascribes to them the effect 
which the act of congress gives to that. But 
they cannot be so treated, because they lack 
the essential quality of a publication, in that 
they were not designed for general circula- 
tion, nor were they made accessible to the 
public generally. They were placed in the 
custody of the commissioner of patents, not 
that they might thereby become known to the 
public, but for the special purpose of being 
examined and passed upon by him. 

Although they might incidentally become 
known to any one whose researches in the 
patent office might disclose their existence, 
they are not, therefore, published within the 
meaning of the act of congress. But, it is 
said, they established the fact of invention, 
and so disprove the novelty of an inventio'h 
subsequent in date. It is needless to refer 
to authorities to show what is so well set- 
tled, that a written description of a machine, 
although illustrated by ^drawings, which has 
not been given to the public, does not con- 
stitute an invention, within the meaning of 
the patent laws. It may be so full and pre- 
cise as to enable any one skilled in the art 
to which it appertains, to construct the ma- 
chine described, but, until it has been em- 
bodied in a form capable of useful opera- 
tion, it has not attained the proportions or 
the character of a complete invention. How- 
ever suggestive and valuable it may be as 
an untried theory, it is ineffective against 
the practical and useful product of inventive 
skill. 

But it does not follow that rejected specifi- 
cations and drawings, are, under all circum- 
stances, inadmissible as evidence. By them- 
selves they are inconsequential, but when 
the inventor's idea is perfected by a practical 
adaptation of it, in the form of mechanism, 
they are valuable guides in ascertaining the 
date of the invention, the design of the in- 
ventor, and the principle, intended functions, 
and mode of operation of his mechanism, and 
they must, therefore, necessarily be consid- 
ered in connection with it. 

So in the present ease. Dr. Graham em- 
bodied what he supposed he had discovered 
in a practical form; for, the proofs estab- 
lish, beyond question, that as early at least 
as 1853, he constructed apparatus, which he 
then exhibited. We may then consult his 
several specifications to ascertain the nature 
and object of his invention, and how he pro- 
posed to effectuate it. 

While it was well known that cax-bonic- 



aeid gas was heavier that atmospheric air, 
that it had great compressibility, and was 
incombustible, yet, no method had been de- 
vised of making it available for extinguish- 
ing fires. Dr. Graham seems to have been 
the first— as he certainly was prior to ear- 
lier and Vignon— to conceive the practicabil- 
ity of this application of it, and his specifi- 
cations show that he had an intelligent com- 
prehension of the subject. In one of these 
he says: 

"What I claim as my invention or discov- 
ery, and desire to secure by letters patent, 
is the invention or discovery how carbonic 
gas, condensed in water (in the proportion 
of more than two of the former to one of 
the latter), in movable or portable foun- 
tains, or fixed reservoirs, can be usefully ap- 
plied to extinguish fire, the gaseous water 
passing along the hose-tube to the discharge- 
pipe, from whence it issues at a number of 
termini, through small tubes, holes, or aper- 
tures; the distance to which a stream of 
gaseous water can be projected depending 
upon the size and form of the holes or aper- 
tures from which it issues. In other words, 
I claim, and specify to have invented or dis- 
covered, how carbonic gas incorporated and 
condensed in water, and connected with ma- 
chinery, can be projected the necessary dis- 
tance by its own elasticity, issuing through 
and from syringe-formed tubes, with small 
holes or apertures, and with the necessary 
uniformity of etB.\sx to produce a useful ef- 
fect, a new result— that of arresting, at 
small expense, and quickly, the confiagra- 
tlon of houses, ships, boats, railroad cars, 
and all combustibles on fire." 

Now, it is very clear that this extract is 
identical in import with that portion of the 
specification of Carlier and Vignon, which 
describes and claims as part of their inven- 
tion, "the process or method of extinguish- 
ing fires by means of a jet or stream of 
mingled water and carbonic acid, ejected 
from a closed vessel in a suitable direction, 
by means of the pressure or expansive force 
of the mixture contained in the vessel." 
So Dr. Graham proposed the condensation 
of carbonic acid in water contained in a 
closed vessel, either portable or stationary, 
and the application of it to the extinguish- 
ment of fires, hy ejecting the mixture from 
the vessel in a suitably-directed stream, by 
means of its expansive force. 

But did he devise mechanical appliances 
to practise his method? The answer to this 
is to be found also in his specifications. He 
says: "The machinery or apparatus consists 
of a generator, gasometer, forcing-pump, 
fountain or fire-extinguisher, and a hose- 
tube." He then directs the manner of gen- 
erating the carbonic-acid gas and of char- 
ging the fountain, and proceeds: "The foun- 
tain or fire extinguisher may be of any ca- 
pacity, commensurate with the wants of the 
place or situation where It is intended to be 
used. It may be made of wood, or it may 
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be a very strong cylindrical copper vessel, 
with hemisplierieal extremities, and tinned 
on tlie inside, similar to the mineral foun- 
tains above alluded to. The mouth of the 
fountain should be accommodated with a 
screw, B and B; to fit it to the screw is a 
stop-cock D D, connected with a tube, B 
and E, one end of which pass^ nearly to the 
bottom of the fountain. The hose-tube is 
connected to the fountain in the ordinary 
way, F; it may be of any required length, 
and should be strong, and made of some 
flexible material, with a screw at one end, 
and this end should have nearly the same 
diameter with that of the fountain-tube, to 
which it is to be connected. The hose-tube, 
from the end to be attached to the fountain- 
tube, should approach gradually to a very 
small orifice at the farther or outer end. 
For an eighteen or twenty gallon fountain, 
the outer orifice or aperture should not be 
more than the twentieth of an inch in diam- 
eter. When the carbonic acid is to be applied 
to extinguish fire, the hose-tube must be at- 
tached to the fountain tube 0. The con- 
densed contents of the fountain, you com- 
mand by a stop-cock. By turning the stop- 
cock the carbonic acid, from its elasticity, 
will pass rapidly along the hose; and the 
gas combined with the water, issuing from 
an extremely contracted orifice, as indicat- 
ed above, is projected to a great distance, 
and, striking the fire or flame with a gase- 
ous energy and elasticity, it is instantly ex- 
tin^ished. The water serves the double 
purpose of enveloping the gas and of re- 
ducing the temperature, so as to prevent re- 
kindling." 

As early, at least, as 1851, a model and 
drawings of the apparatus described in the 
specification, were filed by Dr. Graham in 
the patent ofSce. With the aid of all these, 
there certainly could be no difficulty in con- 
structing the necessary apparatus for the 
practical application of the invention. In- 
deed, such apparatus was constructed by 
Dr. Graham as early, at least, as 1853, and 
it was produced at the hearing, with the im- 
material substitution of a piece of new hose 
for the old piece originally attached to it- 
its identity having been incontestably es- 
tablished. 

Having thus fully and intelligently ex- 
pounded the theory of his invention, and de- 
scribed the constituent parts and functions of 
the mechanism by which it was to be re- 
duced to practice, it remains to inquire 
whether the apparatus constructed by him 
was capable of practical operation and use. 

Upon this point I think the proof is ple- 
nary. It appears "that, in 1852 or 1853, Dr. 
Graham made a trial of his apparatus near 
.Lexington, Virginia, in the presence of a 
large number of witnesses, by setting fire 
'to a large pile of straw, and then throwing 
\ipon it a stream of mingled water and car- 
bonic-acid gas projected from his extinguish- 
er by the expansive force of the gas; that this 
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trial was successful Is apparent from the 
fact that the progress of combustion was 
promptly arrested, and the failure to extin- 
guish the fire entirely, was manifestly due 
solely to the insufficient capacity of the ex- 
tinguisher, as compared with the magnitude 
of the ignited material. The incompatibility 
of carbonic-acid gas with fire needed no 
proof, because it was an indisputable fact; 
the problem to be demonstrated was the 
practicability of the proposed method of dis- 
charging and directing carbonic-acid gas in 
combination with water upon an ignited 
mass, whereby the well-known properties of 
both these substances could be made use- 
fully available. So far as this result was con- 
cerned, the trial made must be considered as 
having proved the utility, and efficiency of the 
invention. -. 

But, equally, if Jiot more, satisfactory proof I 
on this point was furnished at the hearing 
of this case. The same appliances, used by 
Dr. Graham on the occasion referred to, had 
been made exhibits in the case, were pro- 
duced in court, and were subjected again to 
the test of trial. They consisted of a metal-'' 
lie fountain, or closed vessel, charged with 
carbonic-acid gas and water, to which was 
attached leather hose ending in a bunch of 
nozzles, "and alternately a single nozzle. 
When the stop-cock opening into the hose 
was turned, a stream of mingled gas and 
water at once issued from the nozzle, and, 
by means of the expansive force of the con- 
tents of the vessel, was projected to a dis- 
tance exceeding that stated by Dr. Graham 
in his specification, until the vessel was 
emptied. 

Against the pressure of all these proofs, I 
cannot resist the conclusion, that Dr. Gra- 
ham devised an original method of extin- 
guishing fires, by the combined agency of 
carbonic-acid gas and water, and that he 
"perfected and adapted" his invention by 
embodying it in the form of mechanical ap- 
pliances capable of operative and successful 
use. 

It was turged, however,' that the efforts of 
Dr. Graham are to be treated as abandoned 
experiments. An experiment may be a trial, 
either of an incomplete mechanical structure, 
to ascertain what changes or additions may 
be necessary to make it accomplish the de- 
sign of its projector, or of a completed ma- 
chine to illustrate or test its practical effi- 
ciency. Obviously, in the first ease, the in- 
completeness of the inventor's efEorts, if they 
were then abandoned, would have no effect 
upon the rights of a subsequent inventor. 

But if the experiment proves the capacity 
of the machine to effect what its inventor 
proposed, the law assigns to him the merit 
of having produced a complete invention. 
It is hereinbefore shown that the theory of 
Dr. Graham attained this practical condi- 
tion; and there, apparently, his efforts ceas- 
ed. But why? Repulsed from the patent of- 
fice by the arbitrary assumption that his 
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enterprise was impracticable with the em- 
ployment of any mechanical auxiliaries 
whatever, without pecuniary resources, his 
"poverty, not his will, consented" to an aban- 
donment of further efforts to secure the full 
benefit of his invention to himself and to 
the public. But this will not help the com- 
plainants. The most that can be predicated 
of his inaction, is, that he abandoned his in- 
vention to the public, although I do not af- 
firm this hypothesis. But, if he did, it will 
not reduce his matured invention to the 
grade of a mere experiment, and open the 
way to the complainants to appropriate the 
title of first inventor. ■ 

Nor do the facts in this case bring it with- 
in the principle of Gayler v. Wilder, 10 How. 
LSI U. S.] 477; or of Parkhurst v. Kinsman 
[Case No. 10,757], or of Roberts v. Reed 
Torpedo Co. [Id. 11,910]. In the first of these 
cases, the alleged prior invention had not 
been subjected to any trial to test its es- 
sential utility— it had disappeared; and the 
fact was found that, "there was no existing 
and living knowledge of the improvement or 
of its former use," at the time the subse- 
quent inventor made his discovery. It was 
thereupon held that, "a prior construction 
and use of the thing patented, in one in- 
stance only, which had been finally forgotten 
or abandoned, and never made public, so 
that, at the time of the invention by the 
patentee, the invention did not exist, will 
not render a patent invalid;" and at least 
one passage of the opinion of the court is of 
marked significance in its application to the 
facts proved in this case. The court says: 
"We do not understand the circuit court to 
have said that the omission of Conner to 
try the value of his safe by proper tests, 
would deprive it of its priority; nor his 
omission to bring it into public use. He 
might have omitted both, and also aban- 
doned its use and been ignorant of the ex- 
tent of its value; yet, if it was the same 
with Fitzgerald's, the latter would not upon 
such grounds be entitled to a patent, pro- 
vided Conner's safe and its mode of con- 
struction were still in the memory of Con- 
ner, before they were recalled by Fitzger- 
ald's patent." 

In Parkhurst v. Kinsman, the alleged prior 
invention was rejected, upon the ground 
"that it was neither so far perfected by 
experiment, or by a reduction to practical 
operation, as to entitle it, in judgment of 
law, to the character or attribute of an in- 
vention," and that, the "evidence of the aban- 
donment of the thing as a failure," was de- 
cisive. 

So far as to Roberts v. Reed Torpedo Co. 
[supra], the experiments of Reed had failed 
entirely of producing any useful result, and 
were abandoned; and for this reason they 
were treated as insufficient to establish pri- 
ority over Roberts, whose patented invention 
had been "perfected and adapted" to success- 
ful use. 



There is, therefore, in my judgment, no 
sufiicient reason why the merit of having 
invented a complete and practical method of 
extinguishing fires by the combined agency 
of carbonic-acid gas and water should not 
be awarded to Grraham. This necessai'Uy 
limits the scope of the complainant's patent 
to the devices and combination of devices 
described in it, which are not substantially 
embraced in Graham's extinguisher. " 

At the hearing of this case, the discussion 
was confined, to the first, second, third, 
fourth, ninth, and tenth claims of the com- 
plainant's patent, because it was these claims 
only which the defendant was alleged to have 
infringed. The present inquiry, therefore^ 
need not be extended beyond them. 

From what has been already said, the first 
claim of the patent cannot be sustained. 
Graham was prior to Carller and Vignon in 
devising the "improvement in the art of ex- 
tinguishing fires," embraced in this claim, 
and the merit of novelty cannot, therefore, 
be accorded to the latter. The other claims 
are for mechanical combinations. 

Considering the second and third claims 
together, the intended meaning of the proper 
construction of the second seems to be, that 
it is to be limited to a combination of a 
strong vessel, a plug or lid, by which an ori- 
fice in it can be closed, a stop-cock, through 
which its contents can be ejected, and a 
fl.exible tubing or hose for directing the 
stream as ejected at the will of the operatoi*, 
without reference to any other functions of 
which anj'- of these elements are capable, 
than those indicated by the terms of the 
claim. In other words, the claim is for a 
strong vessel to contain carbonic acid and 
water in intermixture, with an orifice in it, 
a suitable plug to stop this orifice, a stop- 
cock to regulate the dischai'ge of the con- 
tents of the vessel, and a flexible hose to 
direct the ejected contents of the vessel at 
the will of the operator. Thus construed, 
aU the elements of the combination co-exist 
in Graham's apparatus, and are employed 
to perform the same functions. The claim 
must, therefore, be rejected for want of 
novelty. 

The third claim, however, stands upon a 
different footing. It is for a combination 
of a strong vessel, "provided with a proper 
plug or lid for closing an orifice in it, and al- 
so with a stop-cock," with another vessel or 
tube; "the construction being substantially 
such as described, so that the vessels may 
keep separately the ingredients for making 
carbonic-acid gas, and that, when their con- 
tents are mingled, they may be discharged 
in a stream of carbonic-acid gas and water." 
The precise import of this claim will be bet- 
ter understood by a reference to the detailed 
description in llie specification. The com- 
plainant's apparatus, so far as it is embraced 
by this claim, consists of a metallic vessel of 
suitable size and strength, in the top of which 
is an aperture and a plug to be screwed in- 
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to this aperture., to "whicli is attached a cyl- [ 
inder extending into themetallic vessel, and at 
the bottom of which also is an orifice closed by 
a cock; this plug has an opening for the inser- 
tion of another perforated plug, which extends 
to the bottom of the cylinder and above the top 
of the metallic vessel, so as to permit the at- 
tachment of a perforated stem leading to a 
pressure-gauge, with a stop-coclc in it to con- 
trol the operaUon of the pressure-gauge. The 
combination, then, consists of these elements 
constructed as described and adapted to per- 
form the several functions stated in the speci- 
fication, viz., 1, a vessel to hold an alkaline 
solution, with an orifice hi its top; 2, a plug, 
with its complex appendages, to confine the 
contents of the vessel, to cause the inter- 
mixture of the ingredients for mailing car- 
bonic-acid gas by removing the obstruction 
to then: contact; 3, a stop-cock to conti-ol the 
discharge of the mingled contents of the ves- 
sel, and, 4, a tube encased by the vessel con- 
taining the alkaline solution, and extending 
down into it, to retain separately a quantity 
of acid, until it is desired to mingle it with 
the contents of the inclosing vessel by open- 
ing the orifice in the bottom. This construc- 
tion of the claim necessarily results from the 
distinct reference in it to the peculiar con- 
struction, relations, functions, and arrange- 
ments of the elements of the combination, as 
described in the specification. 

The fourth daim, if it is at all susceptible 
of an. intelligible construction, merely adds 
to the combination set forth in the thh-d, the 
element of a hose and nozzla 

The ninth is for a combination of a strong 
vessel, a lid or plug, a stop-cock near the bot- 
tom of the vessel, a hose and nozzle, and 
handles or loops; "whereby a volume of water 
charged with carbonic-acid gas may be con- 
fined and transported and a stream thereby 
directed, in the manner and for the purposes 
described." 

The tenth is for "the keeping of the acid 
and alkali or alkaline solution in separate and 
distinct vessels, but in such proximity to 
each other that they may be immediately 
brought into contact when the apparatus is 
required for use." 

All these claims, except the last, are for 
combinations of devices, none of which de- 
vices are alleged to be new, and while the co- 
efficiency of all of them is necessary to effec- 
tuate the ulterior design of the patentees, they 
are subdivided into groups and claimed as 
several inventions. Indeed the specification 
is a notable example of ingenious multipli- 
cation of claims, so as, it must be presumed, 
to embrace and protect the invention in ev- 
ery possible aspect of it 

It is not to be doubted, however, that a val- 
id combination may consist of old elements, 
which have not been before similarly ar- 
ranged, or, if they have, that a novel result 
is produced by their conjunction. Either the 
instnmientalities employed or the effect caus- 
ed by their operation must be new to con- 
ic FEi^.CAS.— 26 
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stitute a patentable combination. If sub- 
stantially the same devices have been used 
before for a like purpose, or if they are ap- 
plied merely to effectuate a method known 
and practised before, such employment of 
them will not be protected by a patent. 

Now, applymg these principles to the pat- 
ent in question, I am constrained to the con- 
elusion that the invention claimed in it, is 
not a novel one. As before stated, its ob- 
ject is to render available for the extinguish- 
ment of fires, carbonic-acid gas and water 
in mechanical union with each other, and 
propelled by the elasticity of the gas. This 
is accomplished by means of a mechanical 
structure, consisting of a strong metallie 
vessel containing a solution of an alkali in 
water; a plug or lid fitting into an opening 
in the top of this vessel, with which is com- 
bined a tube extending into the alkaline 
solution and containing an acid suitjible for 
evolving carbonic-acid gas, and provided 
with a smaller tube or rod, extending above 
the top and down to the bottom of the acid 
chamber, by lowering which an orifice in 
the bottom of the acid chamber may be open- 
ed and the acid and alkali be brought im- 
mediately into contact; a stop-cock to con- 
trol the discharge of the contents of the 
strong vessel; a hose and nozzle to give 
direction to them; and handles or loops to 
facilitate the transportation of the appara- 
tus. 

Now, the complainants cannot rest the 
validity of their claims, for the various com- 
binations of their elements, upon the novelty 
of their use, and of the result produced by 
them, because Graham was before them in 
devising a method of applying the same 
natural agencies to the same end. 

Were these elements, then, similarly com- 
bined before, and used for an analogous 
purpose? I am convinced that an inspection 
and analysis of some of the defendant's ex- 
hibits, and especially of Nichols' "portable 
soda water fountain," patented in 1854, must 
result in an affirmative answer to this ques- 
tion. The devises which compose the com- 
binations claimed in the complainant's pat- 
ent are substantially embodied in Nichols* 
apparatus, and in it they are arranged and 
operated in substantially the same way as 
in the complainant's. 

The object of Nichols was to construct ap- 
paratus in which acid and an alkali could be 
kept in separate vessels, but in such proximi- 
ty to each other that they could, at the will 
of the operator, be brought into immediate 
contact; carbonic-acid gas thereby generated, 
and a body of water contained in an. inclos- 
ing vessel impregnated with it; and that the 
acidulous water could be discharged through 
a suitaljle opening by the elastic pressure of 
the gas and used as a beverage. The essen- 
tial elements of his apparatus are a strong me- 
tallic vessel of portable dimensions, to be 
filled with water, with an opening in its top; 
a plug to be screwed into this opening; an- 
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other vessel mdosed witliin the strong one to 
contain diluted acid, and connected with it 
by an exterior pipe which extends into and 
to the bottom of it; a tube or smaller yessel, 
for holding an alkali within the acid-cham- 
ber, with an open bottom, which is provided 
with a tight fitting lid attached to a rod ex- 
tending up through the top of the vessel, by 
which the bottom can be opened and closed 
at pleasure; and a stop-cock to permit and 
direct the discharge of the contents of the 
strong vessel in a mingled stream of car- 
bonic-acid gas and water. To operate this 
apparatus, the strong metallic vessel is near- 
ly filled* with water through the opening in 
its top, the alkali chamber is taken out of its 
place within the acid chamber, into which 
latter is poured a quantity of diluted acid, an 
alkaline substance is put into the alkali 
chamber, against the bottom of which its 
metal covering is tightly drawn by means of 
the rod attached to it, and it is then replaced 
and tightly screwed into the acid chamber. 
By a revolution and slight pressure of the 
rod, the bottom of the alkali chamber is 
opened, and the alkali is brought into contact 
with the acid in the chamber below. Car- 
bonic-acid gas is. at once generated and is 
conducted through the pipe, provided for that 
purpose, to the bottom of the water-vessel, 
where it is intermixed with the water and 
from which it is driven, as desired, through 
the discharge-pipe by the expansive force of 
the gas. 

The primary purpose of both structures is 
the prompt generation of carbonic-acid gas 
and the impregnation of a small body of wa- 
ter with it This is obviously effected in both 
cases by keeping the acid and alkali, in the 
words of the tenth claim of the complain- 
ant's patent, "in separate and distinct vessels, 
but in such proximity to each other that they 
may be immediately brought into contact, 
when the apparatus is required for use," and 
by the employment of mechanical devices 
which are notably similar in their construc- 
tion, functions, and mode of operation. And 
when the water is acidulated, the elastic pres- 
sure of the carbonic-acid gas is employed by 
both, to expel it through a stop-cock, so that 
the structures can be interchangeably used 
either to supply it as a beverage or to extin- 
guish fire. It is plain to my mind that it is 
only necessary to add a hose and nozzle to 
the discharging stop-cock in the Nichols foun- 
■tain, to make it as effective a fire-extinguish- 
■er as the complainant's. It may be more 
cumbrous by reason of its purifying attach- 
ment; but in so far as the projection from 
;it of *a mingled stream of carbonic-acid gas 
.and water by the elasticity of the gas is con- 
kCerned, which is the ultimate function of the 
complainant's machine, it would, undeniably, 
operate just as effectively as the complain- 
ant's. Nor can they be distinguished by the 
fact that a hose and nozzle constitute part 
of the devices originally employed in the one 
and not in the other. The obvious addition 



of so simple an element to the devices which 
co-existed in the old machine and perform 
all the fundamental functions of the subse- 
quent one, cannot constitute the combination 
of a new and patentable one. 

But it is urged, that the prior construction 
of structures of this class cannot afEect the 
question of novelty here, because they were 
not applied to the extinguishment of fires, and 
their use and that of a fire-extinguisher are 
entirely divei*se. It must be observed that 
there is a marked analogy in the means em- 
ployed and the result produced by both ma- 
chines up to the point of divergent applica- 
tion. The function of both is the prompt 
generation of carbonic-acid gas and the im- 
pregnation of water with it, and the same 
projectile force is employed to expel the acid- 
ulous water from the vessel containing it. In 
the one case, a stream of this water is direct- 
ed into a vessel where it may be used as a 
beverage, and, in the other, upon a mass of 
ignited matter. This difference, then, in the 
ultimate application of the same agencies, 
marks the line of distinction between them. 

Now, the art of extinguishing fires by means 
of carbonic-acid gas and water intermingled, 
was not new, for it had previously been 
practised by Graham; and the real question, 
therefore, is: Does the application of old me- 
chanical devices, without material change, to 
a use in which they were not employed be- 
fore, but which was known and had been 
practised, constitute a patentable invention? 
A decisive answer to this question is fur- 
nished by Mr. Justice Stoi-y in Bean v. Small- 
wood [Case No. 1,173], where he thus states 
the law: "Now, I take it to be clear that a 
machine, br apparatus, or other mechanical 
contrivance, in order to give the party a claim 
to a patent therefor, must in itself be sub- 
stantially new. If it is old and well-known 
and applied only to a new purpose, that does 
not make it patentable." 

And in Curtis on Patents (3d Ed. § 56) the 
result of the authorities is thus accurately 
stated: "Of course, if any ne*w contrivances, 
combinations, or arrangements are made use 
of, although the principal agents employed 
are well known, those contrivances, combina- 
tions, or arrangements may constitute a new 
principle, and then the application or prac- 
tice will necessarily be new also. But where 
there is no novelty in the preparation or ar- 
rangement of the agent employed and tbe 
novelty professedly consists in the applica- 
tion of that agent, being a well-known thing, 
or, in other terms, where it consists in the 
practice only, the novelty of that practice is 
to be determined, according to the circum- 
stances, by applying the test of whether the 
result or effect produced is a new result or 
effect never before produced." 

It is apparent, therefore, that where an ef- 
fect or result has been before produced, the 
mechanical agencies by which it is repro- 
duced, if they are not in themselves new, are 
not the subject of a patent. This rule is de- 
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cisively applicable to the present case, totli 
as to the result achieved and the means em- 
ployed to effectuate it, and the claims for 
hoth being thus invalid for want of novelty, 
the bill must be dismissed with costs. 
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Case 1^.0. 10,338. 

NORTHWESTERN MUT. LIFE INS. CO. T. 
OVERHOLT. 

[4 Dill. 287; i 6 Cent, Law J. 188.] 

Circuit Court, D. Colorado. 1878. 

COSFLICT OF Ij.VWS— POWEH. OF CORPORATIONS TO 

Take Mortgages in other States— Stat- 
ute OP Colorado Comstrubd. 

1. The rule that a contract shall be judged by 
the law of the place in which it is made is not 
applicable to real estate, which can he conveyed 
only according to the law of the place in which 
it is situated. 

2. The statute of the late territory of Colorado 
provided that foreign corporations should file 
a copy of the charter, or other evidence of their 
incorporation, within thirty days after com- 
mencing business in the territory, but contained 
nothing to indicate that this was a condition on 
which they might continue in business. But it 
did provide a penalty against the ofBcers for a 
failure to file such evidence: Meld, that, though 
the complainant had failed to comply with the | 
statute in respect to such filing, it was yet capa- 
ble of taking a mortgage on real estate in the 
late territory, and that no prohibition to continue 
in business could be implied from these enact- 
ments. 

[Cited in Kindel v. Beck & Pauli Lith. Co., 19 
Colo. 310, 35 Pac. 539.] 

Bill to foreclose a mortgage given to plain- 
tiff by defendants, April 14th, 1874, to secure 
a-bond for $2,000, given by one Abraham .to 
plahitifiC, payable in five years. The bond has 
become due by reason of a default in the 
payment of interest Other facts are in the 
agreed statement 
Frederick W. Pitkin, for complainant 
Symes & Decker, for defendants. 

HALLETT, District Judge. The mortga- 
gee is a foreign corporation, which had not, 
at the date of the mortgage, filed a copy of 
its charter in the office of the county clerk, 
as required by the act of 1868. Rev. St 1868, 
p. 150. The company had then been dohig 
business in the territory for more than thirty 
days, and the question is whether the omis- 
sion to comply with the act makes void the 
mortgage. 

Plaintiff claims that the contract was made 
in Wisconsin, and is for that reason subject 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by pexmission.] 
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only to the law of that state. But the fact is 
that the bond and mortgage were executed 
and delivered in this state; and the circum- 
stance that the negotiation for the loan was 
with the officei-s of the company in Milwau- 
kee, apparently by mail, is not controlling. 
The situs of the contract, and the place of 
payment named in the bond, are, however, 
of little weight in determining the question 
presented, for, without capacity in the plain- 
tiff to take and bold real property in this 
state, the mortgage must be void. The rule 
that a contract shall be judged by the law of 
the place in which it is made, is not applica- 
ble to real estate, which can be conveyed 
"only according to the law of the place in 
which it is situated. Story, Confl. Laws, § 
430. "Whether the mortgage was made in 
Wisconsin or here, the plaintiff cannot take 
anything by it if it was incapable of holding 
real estate under our law. In this particular 
the contract will be tested by the law of this 
state, wherever it may have been made, for 
the plaintiff could do nothing with this prop- 
erty except by the permission, of the local 
government Paul v. Virginia, 8 Wall. [75 U. 
S.] 168. If, then, the statute prohibited the 
company from doing business in the terri- 
tory until the charter of incorporation should 
be filed, we cannot doubt as to the effect of 
it but such prohibition should appear with 
reasonable certainty. It cannot be assmned 
that the legislature intended more than is 
expressed, and I cannot find in the act any 
prohibitory words whatever. Recognizing 
the existence of foreign corporations, and 
their right to do business in the territory, 
the legislature requires them to file a copy of 
the charter, or other evidence of incorpora- 
tion, within a period of thirty days after 
commencing business; but there is nothing 
to indicate that this is a condition on which 
corporations may continue in business. On 
the contrary, a penalty is given, which was 
probably thought to be sufficient to secure a 
proper observance of the act. In the possible 
case, of which this may be an illustration, 
where a corporation may do business without 
an officer or agent in the state, the punish- 
ment would fail; but this will not authorize 
the addition of another penalty to that which 
is prescribed. The language of the act is in 
marked contrast with others which have 
been regarded as establishing conditions on 
which foreign corporations may do business. 
In Oregon, corporations must comply with 
the act before doing business in the state, 
and there is no way of enforcing the com- 
mand except that of holding contracts, made 
in defiance of the act, to be void. In re Corn- 
stock [Case No. 3,078]; Oregon & W. Ti'ust 
Inv. Co. V. Rathburn [Id. 10,555]. In Illinois, 
it is not lawful to make contracts until the 
act has been obeyed. Cincinnati Mut Health 
Assur. Co. V. Rosenthal, 55 111. 85. Our act 
does not go so far, but merely enjoins a duty, 
and punishes disobedience to its command — 
not by avoiding the contracts of the company. 
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but "by holding its officers, agents, and stock- 
holders liable for such contracts. It is as if 
the company had been required, under a pen- 
alty, to publish a statement of assets, or a 
list of its officers, for the information of the 
public, and had failed therein. No one would 
contend that the company, by such failure, 
had become incapable of making contracts, 
although it had, in fact, violated the law. 
The decree must be for the plaintiflC.* Decree 
accordingly. 



Case K"o. 10,339. 

NOETHWESTBRN MUT. LIFE INS. CO. v. 
PERRILIi et al. 

[4 Civ. Law Bui. 196.] 

Circuit Court, S. D. Ohio. 1879. 

Interest — Payable Semi Axkuallt? — Interest 
ON Unpaid Installments. 

The complainant filed its bill in equity 
against Zebulon H. Perrill and others, to 
foreclose a mortgage given to secure the pay- 
ment of the amount stipulated in the fulfill- 
ment of the terms and conditions contained 
in a certain bond. The said bond, among 
other things, contained the following provi- 
sions, viz.: "That if said bounden, Zebulon 
H. Perrill, his heirs, executors, administra- 
tors, or any of them, shall well and trUly 
pay, or cause to be paid, unto the above 
mentioned, the Northwestern Mutual Life In- 
surance Company, or to its certain attorneys, 
successors or assigns, the full and just sum 
of eight thousand dollars at the expiration of 
five years from date of these presents, with 
interest thereon until paid at the rate of 
eight per centum per annum, payable semi- 
annually on the first day of January and of 
July in each and every year," etc. It was 
conceded that the terms of the mortgage had 
been broken, and that the complainant was 
entitled to a decree of foreclosure for the 
amount stipulated for in the bond, with in- 
terest from January 1, 1877, the manner of 
computing the interest being submitted to 
the court 

Sayler & Sayler, for complainant. 
B. H. Bostwiek, for respondents. 

SWING, District Judge. By the terms of 
the bond, the principal is to be paid at the 
expiration of five years, with interest there- 
on until paid at the rate of eight per centum. 
Following the ease of Monnett v. Sturges, 25 
Ohio St. 384, we hold that the contract is to 
pay interest at the rate of eight per cent 
until the principal debt is paid, and not mere- 
ly for the time the bond is to run. It is 
stipulated that this interest is payable semi- 
annually. Where semi-annual installments of 
interest have become due, and are not paid, 
each such installment of interest will bear in- 
terest from the time it Is due, at the rate of 
six per cent Dunlap v. Wiseman, 2 Disn. 
398; Monnett v. Sturges, 25 Ohio St. 384; 
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Cramer v. Lepper, 26 Ohio St 59. The com- 
plainant will therefore be entitled to interest 
on the principal debt at the rate of eight per 
centum from January 1st 1877, tmtil the time 
of taking the decree, and interest at six per 
cent per annum upon each semi-annual in- 
stallment of interest from the time when 
they respectively fell due. Decree accord- 
ingly. 
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In re NORTHWESTERN RY. CO. 

[20 Int Rev. Rec. 18.] 

Circuit Court W. D. Wisconsin. July 4, 1874. 

CONSTITDTIONAL LaW — RESERVATION OF PoWER 

TO Altek Railroad Charter— Validitt- 

1. The Wisconsin Railroad Law constitution- 
al. 

2. The clause in the constitution providing 
that the charters of railroad ccmpanies "may 
be altered or repealed by the legislature at any 
time after their passage" construed. 

3. The effect of the law upon inter-state com- 
merce not decided. 

In equity. 

Before DAVIS, Circuit Justice, DRUM- 
MOND, Circuit Judge, and HOPKINS, Dis- 
trict Judge. 

DRUMMOND, Circuit Judge. We have 
not had time to prepare any opinion in the 
case, but, as it was thought desirable that 
there should be a decision upon the motion 
for an injunction, I am instructed by the 
court to present the following as its conclu- 
sions upon the points made for a prelimi- 
nary injunction. 

1. On the assumption that the act of the 
11th of March, 1874 [Laws 1874, p. 599], "re- 
lating to railroads, express and telegraph 
companies in the state of Wisconsm," is in- 
valid, we think the court has jurisdiction of 
the case. The biU is filed on behalf of citi- 
zens of Europe and of other states to enforce 
equitable rights, and to prevent action by 
the railroad commissioners which may re- 
sult, as alleged, in serious injury to those 
rights. It was not necessary to wait until 
the commissioners had put the law in full 
operation, and its effects upon the railroad 
company had become complete, before the 
application against them was made to a 
court of equity. A very important function 
of that court is to prevent threatened wrong 
to the rights of property. 

2. We are of opinion that the act of the 
11th of March mentioned above was not re- 
pealed by the act of the 12th of March, 1874 
[Laws 1874. p. 693], the second section of 
which declares "all existing corporations 
within this state shall have and possess all 
the powers and privileges contained * * * 
in their respective charters;" and the act of 
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the 12tli of March, 1874, the ninth section of 
which imposes a penalty for extortionate 
charges. There are apparent inconsistencies 
between these last two named acts and that 
of the 11th of March; but it becomes a ques- 
tion of intendment on the part of the legis- 
lature. On the same day a joint resolution 
was passed (aiarch 12) directing the secretary 
of state not to publish the act of the 11th of 
March until the 28th of April. In this state 
no general law is in force until after publica- 
tion. We may consider the joint resolution 
in order to determine whether the legislature 
intended that the two acts passed on the 
same day should repeal the act of the 11th 
of March, and from that it Is manifest such 
was not the intention of the legislature. Of 
the three acts, that of the 11th of March took 
effect last. 

3. The charters of railroad corporations un- 
der the constitution of Wisconsin "may be 
altered or repealed by the legislature at any 
time after their passage." In legal efEect, 
therefore, there was hicorporated in all the 
numerous grants under which the Northwest- 
em Railway Company now claims its rights 
of franchise and property in this state, the 
foregoing condition contained in the constitu- 
tion. It became a part, by operation of law, 
of every contract or mortgage made by the 
company, or by any of its numerous prede- 
cessors, under which it claims. The share 
and bond holders took their stock or their 
securities subject to this paramount condi- 
tion, and of which they, in law, had notice. 
If the corporation, by making a contract or 
deed of trust on its property, could clothe Its 
creditors with an absolute, unchangeable 
right, it would enable the corporation, by its 
own act, to abrogate one of the provisions of 
the fundamental law of the state. 

4. This principle is not changed by authori- 
ty from the legislature of tlie state to a cor- 
poration to consolidate with a corporation of 
another state. The corporation' of this state 
is still subject to the constitution of Wiscon- 
sin, and there is no power anywhere to re- 
move it beyond the reach of its authority. 

5. As to the rates for the transit of persons 
and property exclusively within the limits of 
this state, the legislature had the right to 
alter the terms of the charter of the North- 
western Railway Company, and the fact that 
such alteration might affect the value of its 
property or franchises cannot touch the ques- 
tion of power in. the legislature. The repeal 
of its franchises would have well-nigh de- 
stroyed the value of its tangible property; 
and while the latter, as such, could not be 

■ taken, still its essential value for use on the 
railroad would be gone. 

6. The fact that grants of land were made 
by congress to the state cannot change the 
rights of the corporation or of the creditors. 
If the state has not performed the trust it 
must answer to the United States. 

7. The act of the 11th of March, 1874, while 
not interfering with the rates of freight on 
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property transported entirely through the 
state to and from other states, includes with- 
in its terms property and persons transported 
on railroads from other states hito Wisconsin, 
and from Wisconsin into other states. This 
act either establishes or authorizes the rail- 
road commissioners to establish fixed rates of 
freight and fare on such persons and prop- 
erty. The Case of State Freight Tax, report- 
ed in 15 Wall. [SO TJ. S.] 232, decides that 
this last-described traffic constitutes "com- 
merce between the sevei-al states," and that 
the regulation thereof belongs exclusively to 
congress. It becomes, therefore, a very grave 
question whether it is competent for the 
state arbitrarily to fix certain rates for the 
transportation of persons and property of this 
inter-state commerce, as the right to reduce 
rates implies also the right to raise them. 
There may be serious doubts whether this 
can be done. This point was not fully argued 
by the counsel, and scarcely at all by the 
counsel of the defendants, and, nnder the cir- 
cumstances, we do not at present feel war- 
ranted, on this ground alone, to order the 
issue of an injunction. If desired by the 
plaintiffs, it may be further considered at a 
future time, either on demurrer to the bill or 
in such other form as may fairly present the 
question for our consideration. 
The motion for an injunction is overruled. 



NORTHWESTERN RY. CO. v. CHICAGO 
& P. EY. CO. See Case No. 2,665. 



Case mo. 10,341. 

NORTHWESTERN UNION PACKET CO. v. 
ATLEE. 

[2 Dill, 479; 12 Am. Law Reg. (N. S.) 561; 7 
Am. Law Rev. 752; 18 Int. Rev. Rec. 157.] i 

Curcuit Court, D. Iowa. 1873.2 

Admira-ltt — Jurisdiction — Riparian Rights— 
Tiers in tbe Navigable Chaxsel. 

1. The district court, as a court of adnuralty, 
has jurisdiction of a cause wherein the libellant 
seeks to recover damages caused to Ms vessel 
by a pier erected by the respondent, without 
legal authority, within the navigable channel of 
the Mississippi river. 

[Cited in The Maud Webster, Case No. 9,302; 
Leonard v. Decker, 22 Fed. 743.] 

2. A riparian proprietor on the Mississippi, 
although he be the owner of a saw mill thereon, 
has no right, without legislative authority, to 
erect a solid pier of masonry within the naviga- 
ble channd of the river, in order to fasten there- 
to a boom for the protection of logs; and such 
a pier comes within the legal notion of a nui- 
sance. 

[Cited in Rutz v. St Louis, 7 Fed. 440^ Ladd 
V. Poster, 31 Fed. 834; Shively v. Sowlby, 
152 U. S. 1, 14 Sup. Ct. 563.] 

[Cited in Providence Steam-Engine Co. v. 
Providence, etc., S. S. Co., 12 R. I. 368.] 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 7 
Am. Law Rev. 752, contains only a partial re- 
port,] 

2 [Reversed in 21 Wall. (88 U. S.) 389.] 
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3, The respondent Jield to be in fault for fail- 
ing to keep such a pier lighted at night, in con- 
sequence of which libellants' vessel was sunk, 
and her cargo injured. 

4. Extent of riparian rights on the Mississippi 
river considered. 

This is an appeal by the libellants from the 
decree of the district court in admiralty, 
holding that there was mutual fault, and or- 
dering an apportionment of the damages. The 
packet company above named filed a libel in 
admiralty in the district court, against the 
respondent, Atlee, to recover damages for in- 
juries to the barge Reaney and cargo, by 
reason of its running against a pier placed in 
the Mississippi river by the respondent. The 
accident, or collision, as it is termed in the 
record, happened about eleven o'clock on the 
night of the 23d day of April, 1871. The 
steamboat Sheridan, with the barge Reaney 
in tow, lashed to her starboard side, was de- 
scending the river from SL Paul to St liOuis, 
this being her first trip during the season, 
and struck the upper pier of the respondent 
The night was dark, and there was no light 
upon the pier at the time. The respondent 
had for many years been the owner of a 
tract of land bordering on the Mississippi riv- 
er, just below the town of Fort Madison, 
Iowa. Upon this land, and near the bank of 
the river, he has erected extensive mills for 
the purpose of sawing logs, mostly pine, 
which come down in rafts from the pine re- 
gions of the upper Mississippi, into lumber. 
These rafts or logs, coming down during the 
high water, or the rafting season, the re- 
spondent has for years been in the practice 
of mooring in the water opposite his land, 
and near his mill, and in the neighborhood 
of the piers built by him and presently to be 
described. These rafts remained in the wa- 
ter until the logs were sawed, and frequently 
extended further out into the stream than the 
location of the pier with which the barge col- 
lided. As the respondent found his rafts 
somewhat insecure when fastened in this 
manner, he built, in the winter of 1870-71, in 
the river, near his mills, two piers (one sev- 
eral hundred feet below the other), to which 
he attached a boom, for the better protection 
of his logs. The injury complained of was 
occasioned by the upper pier. During the 
summer of 1870 the respondent had placed In 
the river a pile of rock, covered with water 
when the river was high, and exposed to view 
when it was low. The upper pier was con- 
structed by building on this rock pUe a crib, 
which was filled with stone. The pier is 
twenty-nine feet by twenty-two feet in size, 
and is jjlbout twenty-five feet high, above the 
bed of the river. Whether it is in the chan- 
nel or not, is a disputed question, In relation 
to which a great mass of testimony was tak- 
en. The following facts are not controverted, 
or are clearly established: The upper out- 
side corner of the pier is about one hundred 
and forty-nine feet from the bank of the riv- 
er, and about one hundred and twenty feet 



} from the bank at the stage of water which 
I existed at the time of the collision, and at 
low water about ninety-nine feet from the 
I bank. The water is about twelve feet deep 
i along the outside of the pier at a low stage 
I of the river; at the time of the collision, the 
! water was about twenty feet deep at the 
j pier. About six or seven hundred feet above 
I is a bar,' or delta, from a creek, which pro- 
jects into the river about three hundred feet, 
from which point the bank of the river re- 
cedes, so that the complainant's land on the 
bank is about two hundred feet in from 
where a straight Ime drawn from the point of 
the delta to the shore below would come. 
Outside of this pier there is a free passage 
way for boats several hundred feet in width. 
The pilot of the Sheridan was skillful and 
competent, and fully acquainted with the riv- 
er, but he had no knowledge of the existence 
of the pier. He was employed as a pilot dur- 
ing the entire season of 1869 on the upper 
Mississippi, but not in 1870. The pier was 
constructed in the winter of 1870-71, and 
the Sheridan at the time of the collision was 
making her first trip for the season. He did 
not keep the boat to the middle of the chan- 
nel, but ran, or allowed the boat to run, 
where the pier stood. The barge struck the 
upper outside corner of the pier (which pro- 
jected above the water only a few feet), and 
sank almost immediately. After the colli- 
sion, the respondent kept lights burning 
upon the piers. The water is deep enough, 
even in a low stage, to allow steamboats to 
pass inside the piers erected by the respond- 
ent, and the testimony of more than a dozen 
pilots is to the efEect that before the erection 
of the piers they had often run their vessels 
over and about the place \vhere these piei-s 
stand. The district court decided that both 
parties were in fault— the respondent for fail- 
ing to keep lights on the pier, and the boat 
for not keeping more in the middle of the 
stream— and divided the damages in accord- 
ance with the admiralty rule. [Case um-e- 
ported.] The total damages reported by the 
commissioners were $2,147.86, and from the 
decree confirming this report the libellants 
appeal. 

Howell & Rice and J. H. Davidson, for li- 
bellants. 
McCrary, Miller & McCrary, for respondent. 

DILLON, Circuit Judge. The respondent, 
who is an extensive manufacturer of lumber 
from logs, and the proprietor of land on the 
Mississippi river, upon which his saw mills 
are situate, the better to carry on his busi- ' 
ness erected the piers and boom mentioned in 
the statement of the case. This boom is sev- 
eral hundred feet in length, and is attached 
to two piers built in the river. The piers are 
twenty-five feet in height above the bed of the 
river, and a few feet In height above the 
surface of the water, and are in size twenty- 
nine feet by twenty-two feet They are from 
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one hundred to one hundred and fifty feet 
from the hank, the distance depending on the 
stage of water, and the water, even in a low 
stage, is twelve feet deep at the piers. Boats 
of the largest size, and at any stage of water, 
can pass inside of the piei-s if the way be not 
ohstructed by logs or artificial erections. 

The jurisdiction of the district court in ad- 
miralty of the case made by the libel, is set- 
tled by the supreme court of the United 
States, and need not be further noticed. 23 
How. [64 U. S.] 209. 

The right of the respondent to erect and 
maintain these piers, at the place, and under 
the circumstances, stated, presents the main 
question in the case, and it is a question of 
great importance. The court may properly 
tate notice that a large portion of all the 
lumber which is supplied from the puie re- 
gions of Wisconsin and Minnesota is floated 
down the Mississippi in log rafts, which are 
owned by, or sold to, owners of mills located 
upon the banks of the river. It is the al- 
most invariable practice of the mill owner to 
moor the logs in the stream in front of, or 
near, his mill, and the logs, in general, re- 
main in the sti-eam until they are taken there- 
from, one by one. Into the mill to be sawed. 

The more effectually to secure or protect his 
logs, the respondent built the piers and boom 
in question. It is conceded that there is no 
statute of congress, or of the state, authoriz- 
ing the erection. Its rightfulness depends, 
therefore, upon the general principles of the 
law. The respondent claims the right as ri- 
parian proprietor, and it follows, of course, 
that if he has the right, every other like pro- 
prietor has the same right. 

Notwithstanding the able argument con- 
tained in the opinion of his honor in tbe 
court below, I have not been able to reach the 
conclusion that the right claimed for the re- 
spondent exists; and although, on a question 
of this liind, which he has so thoroughly con- 
sidered, I may well distrust the correctness 
of my own views, still it is my duty to de- 
cide it according to my own judgment It is 
not my purpose to enter upon any extended 
argument against the right which is set up 
by respondent, but only to indicate briefly the 
grounds of my opinion. 

The paramount right attaching to the Mis- 
sissippi river is the right to its free and un- 
obstructed navigation. This is a public right. 
It exists in favor of the whole public, and for 
all vessels, small as well as large, and for 
rafts equally with boats. Any erection or ob- 
struction not authorized by competent legis- 
lative enactment, which materially interferes 
with the paramount right of navigation, is 
unlawful, and comes within the legal notion 
of a nuisance. The analogy between the riv- 
er and a highway or street, as respects pub- 
lic rights, is very close. The river is a high- 
way, or waterway, for the use of the public, 
just the same as a street or highway; and 
individuals, for their own convenience, have 
no more right, without legislative airchority, 
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to obstruct the one than they have to encum- 
ber or obstruct the other. Their rights in 
both cases are confined to a reasonable use 
of that which is common to all, and which 
may not be exclusively appropriated by any. 
Telegraph poles, or gas posts, or market 
houses, in the public streets, are, or may be, 
convenient and useful, not only to individu- 
als, but to the public; but if put there with- 
out legislative sanction, they are, in law, 
nuisances. And so with any unauthorized in- 
dividual appropriation of any part of a street. 
Much more clearly would the law pronounce 
illegal any exclusive appropriation of a por- 
tion of the public way by individuals, for 
their own convenience, by erections or acts 
which would, or might, endanger the safety 
of the public. 

The same principles apply to the rights 
of the public in the river. The adjacent 
owner may make a reasonable use of the 
river and the banks. He may, doubtless, 
land his rafts, and fasten them to the bank 
in front of his property. How long he 
might keep his logs stationary in the water, 
we need not inquire, for the injury to the 
libellant's vessel was not caused by coming 
in contact with logs thus moored by the 
riparian proprietor, but by piers of solid 
masonry, built at a point which the evi- 
dence establishes to be within the navigable 
channel of the river, even at its lowest 
stage. No individual can, of his own mo- 
tion, and for his own advantage, abridge or 
infringe the rights of the public in respect 
to the navigation of the river. A pier built 
within the navigable channel, that is, at a 
point in the river where vessels may go, 
and where they have the right to go, is an 
unlawful structure in the eye of the law. 
Indeed, any permanent structure which in- 
terferes with, or which may endanger or 
obstruct, navigation, is unlawful, and can- 
not be legalized by any considerations of 
utility, or otherwise, except by direct leg- 
islative authority. 

Accordingly, it has been held that the erec- 
tion and maintenance, without legislative 
permission, of a dam in the Wisconsin river, 
at a place where it is navigable in fact, is - 
unlawful, whether it does or does not inter- ' 
fere with the navigation of the river. Wis- 
consin River Imp. Co. v. Lyons, 30 Wis. 61. 
It is suggested that there is an analo^-y 
between piers like those erected by respond- 
ent and bridges across navigable streams. 
But, though bridges across such streams 
may be of great private convenience and 
public utility, still legislative sanction is 
necessary to legalize their existence. 

Again, it is argued that the right of the 
respondent to build and maintain the piers 
in question rests, or may be rested, upon 
the same grounds upon which rests the right 
of the riparian proprietor to erect wharves 
and landing places for his own and the pub- 
lic use. Structures of the character just 
named, connected with the shore, when not 
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erected in violation of legislative regula- 
tions, when they do not obstruct the para- 
mount right of navigation, and are not nui- 
sances in fact, have the sanction of long 
usage in this country, and, under the quali- 
fications suggested, may he lawfully erect- 
ed; but the right, it is said, must be under- 
stood as terminating at the point of naviga- 
bility. Button V. Strong, 1 Black [66 y. S.] 
23, 32; Yates v. Milwaukee, 10 Wall. [77 
U, S.] 497. 

The reason why wharves and landing 
places are thus sanctioned is, that they are 
aids to navigation, and necessary for the rea- 
sonable enjoyment of the respective rights 
of the public and the riparian proprietor. 
But the right to erect piers in the navigable 
channel, in order to construct a boom for 
the protection and detention of logs until the 
riparian proprietor may manufacture them, 
rests upon no such usage; nor can such be 
justly said to be aids to navigation, which, 
it is to be remembered, is the paramount 
right— not in the least to be infringed, with- 
out legislative sanction. 

If the piers in question be considered un- 
lawful, the liability of the defendant is 
clear. The pilot of the libellants' boat had 
no knowledge of the piers, and there was no 
light upon them to warn him of their exist- 
ence. In my judgment, he is not to be held 
in fault for not knowing that there was an 
unlawful obstruct! on "in the river, and stand- 
ing further out in the stream. Undoubtedly, 
if he had known of the piers, and if they 
had been lighted so that he could have seen 
their location, it would have been his duty, 
if practicable, to have kept his boat away 
from them. In my opinion, the fault lies 
wholly with the respondent This is clearly 
so, if the pier on which the boat was in- 
jured was not lawfully there. But suppose 
I am in error in the above view, I still think 
the fault is with the respondent, 'because of 
the failure to have lights upon it. The river 
was high; it was at a season of the year 
when usually there were no rafts moored 
in the stream, and it was not unlikely that 
boats might run against it I cannot think 
the pilot is in fault, under these circumstan- 
ces, for not having run his boat farther out 
in the stream. So that, in any view of the 
case, I consider the respondent liable for all 
the damages. 

It is suggested that these views will occa- 
sion alarm to mill owners upon the Mississippi; 
but I perceive no cause for apprehension. 
If it should be deemed of sufficient import- 
ance, congress would doubtless concede all 
necessary rights, and regulate the mode of 
their enjoyment This may, perhaps, be al- 
so done by the state, in the absence of action 
by congress. But, without such legislative 
action, it is not probable that mill owners 
will be disturbed in the exercise of their ac- 
customed privileges so long as they are .-ea- 
sonably enjoyed, and do not essentially in- 
terfere with or endanger the paramount 
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right of a navigator. The decree below will 
be reversed, and a decree entered here for 
the appellant against the defendant for the 
?2,147.S6 reported by the commissioners. 
Reversed. 

[NOTE. An appeal was then taken to the su- 
preme court, where the decree of this court was 
reversed, with instructions to render a decree 
on the basis of the commissioner's report for 
half the damages which he found the libel- 
lants to have suffered-. 21 Wall. {88 U. S.) 389.] 

NOTE. As to obstructions in navigable riv- 
ers, Add. Torts, p. 169, c. 4, § 1, and cases cited. 

Since the appeal in the foregoing case was tak- 
en, congress, on the 3d day of March, 1873 (IS 
Stat, 606). authorized "the owners of saw mills 
on the Mississippi river, under the direction of 
the secretary of war, to construct piers or cribs 
m front of their mill property, on the banks of 
said river, for the protection of their mills and 
rafts against damage by floods and ice: pro- 
vided however, that the piers or cribs so con- 
structed shall not interfere with, or obstruct 
the navigation of said river," etc. This enact- 
ment implies that piers built in the river, and 
which interfere with, or obstruct its navigation, 
are illegal. 

The supreme court of Michigan, at the July 
term, 1873, decided the following points: 1. 
Where a brig bound for Chicago broke a boom 
m passing out of Manistee river, and was pro- 
ceeded against under chapter 210 of the Com- 
piled Laws of 1871, relating to "proceedings for 
the collection of demands against water-craft," 
it was held that while the act cited was meant 
to give relief where the vessel was at the time 
navigating the waters of the state, and where 
no remedy could be had in admiralty, it was not 
confined to water-craft intended for use only in 
the waters of this state. Judge Campbell, dis- 
senting from a majority of the court held t'<at 
the act was designed to authorize proceedings 
analogous to those in admiralty, and to create 
a lien not enforceable in any other way. The 
City of Erie v. Oanfields [27 Mich. 479]. 2. A 
boom that extends no farther into the water 
than the landowner, with due regard to naviga- 
tion, might extend it is a structure pertainhig 
to the adjacent land, as much as any wharf or 
building erected thereon, and a wrongful in- 
jury to it is not a marine injury, and the tort 
cannot therefore, be redressed in admiralty. Id. 
3. The right of navigation is not so far para- 
mount as to make booming facilities a nuisance 
wherever they encroach on navigable waters, 
and in any case the question of nuisance must 
depend on the particular facts. The necessity 
and convenience of the floatage of lumber in the 
Manistee river, in the region of which the man- 
ufacture of lumber is the prime industry, must 
be considered in any rules laid down for the 
public use of the stream. Id. 
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NORTHWESTERN UNION PACKET Ca 

V. CLARKSVILLE. 

[4 Dill. 18, note.] i 

Circuit Court E. D. Missouri. 1876. 

Wharfage Dues. 

[This was an action against the city of 

Clarksville to recover back whai-fage dues. 

See Cases Nos. 10,344 and 10,345.] 

Before DILLON, Circuit Judge, and 
TREAT, District Judge. 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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TREAT, District Judge. The same ruling 
must obtain as in the case of The City of 
Louisiana [Case No. 10,344], it heing agreed 
that the facts are substantially the same. 
Judgment for defendant 

[See Cases Nos. 10,343 and 10,346.] 



Case No. 10,343. 

NORTHWESTERN UNION PACKET CO. 
V. HANNIBAL. 

[4 Dill. 18, note.] i 

Circuit Court, E. D. Missouri. 1876, 

Whahfage Dues. 

[This was an action against the city of 

Hannibal to recover bacli wharfage dues. 

See Cases Nos. 10,342, 10,344, and 10,345.3 

Duncan & Davidson, for plaintiff. 
Thomas H. Bacon, for defendant 

Before DILLON, Circuit Judge, and 
TREAT, District Judge. 

TREAT, District Judge. Tne ordinance of 
the city of Hannibal provides for wharfage, 
at rates to be determined by tonnage, for 
every landing of a steamboat, etc., and by the 
time the steamboat continues at the landing. 
The remarks made in the suit against the city 
of St Louis cover this case. There is a 
doubtful provision in the ordinance, perhaps, 
concerning the anchoring at the landing for 
barges, etc, but no question in tMs case 
arises under tliat provision. 

[See Case No. 10,346.] " 



Case "No. 10,344. 

NORTHWESTERN UNION PACKET CO. 
V. LOUISIANA. 

[4 Dill. 17, note.] i 
Circuit Court, E. 'D. Missouri. 1876. 
Wharfage Dues — Rate Dependent on — Tonnage. 
By its charter the city of Louisiana has 
power to erect public wharves, and fix the 
rates of wharfage thereat. The rates of 
wharfage for steamboats and boats in tow 
are fixed by section 3 of an ordinance of 
said city of Louisiana, in relation to the 
wharf, etc., entitled, "An ordinance in rela- 
tion to the wharf; regulating the duties of 
city marshal, es-officio wharf master, and 
prescribing and fixing the rates of wharf- 
age," approved February 19, 1867, as follows: 
"Section 3. There sliall be charged and col- 
lected from each and every steamboat, wa- 
ter-craft, raft, or float landing at or touching 
the landing, and delivering or receiving any 
freight or passengers, within the corporate 
limits of the city, the following simis as 
wharfage, to wit: First All steamboats 
landing and delivering or receiving freight or 

1 [Reported by Hon. John F. Dillon, Circuit 
•Tudge, aad here reprinted by permission.] 



passengers, shall be charged and pay as 
wharfage three dollars for each and every 
landing, whether ascending or descending." 
The action is to recover .bacli wharfage tax 
paid in 1870, 1871, and 1872, under written 
protest The plaintiff's boats used the im- 
proved wharf made by the city. If the tax 
is legal, it is admitted that the amount is rea- 
sonable. [See Case No. 10,345.] 

Duncan & Davidson, for plaintiff. 
Dyer & Emmons, for defendant 

Before DILLON, Chrcuit Judge, and 
TREAT, District Judge. 

TREAT, District Judge. The ordinance of 
the city of Louisiana covers the entire corpo- 
rate limits of that city; and, if the plaintiff 
had paid the so-called wharfage for landing 
where there was no artificial or improved 
wharf, there might be ground of complajnt 
But the fact is that the plaintiff's boats chose 
to take the benefit of the improved wharf, 
built at the expense of the city, when it was 
well known what compensation was required 
for such use. The rates were not made de- 
pendent on tonnage. Judgment for defend- 
ant. 

[See Cases Nos. 10,342, 10,343, and 10,346.] 



Case No. 10,345. 

NORTHWESTERN UNION PACKET CO. 
V. ST. LOUIS. 

[4 Dill. 10; 23 Int Rev. Rec. 33; 4 Cent Law 
J. 58; 15 Alb. Law J. 107.] i 

Circuit Court E. D. Missouri. Jan., 1877.2 

Whahpage — Commerce — When Fees Valii> — 
Just Compensation— Police Powers of Munic- 
ipality — (JONSTRUCTIOK OF STATUTES. 

1. A city cannot levy a tax in the nature of 
a tonnage duty upon vessels or commerce, nor 
can it do so by way of discrimination. But a 
city, under legislative authority, can lawfully 
charge reasonable compensation for the use of 
espensive and artificial conveniences, which a 
vessel may use at its option; there being am- 
ple space elsewhere for it to land within the 
harbor, where no artificial or espensive im- 
provements have been made. 

[Cited in Leathers v. Aiken, 9 Fed. 681.] 

2. The ordinance of the city of St Louis pre- 
scribing certain wharfage dues at the improved 
wharves constructed by it graduated according 
to the size of the vessel, to be ascertained by its 
tonnage, is not in conflict with the provisions of 
the federal constitution in respect to inter-state 
commerce, nor with the prohibition that "no 
state shall, without the consent of congress, lay 
any duty of tonnage." 

3. Taxes or dues paid under protest may be 
recovered back if the taxes or assessments were 
illegal, and the payment thereof involuntary. 

4. Whether the payment of the taxes, under a 
mere written protest, delivered from time to 
time, without any process being issued by the 
city, and where the mode of enforcing the wharf- 
age dues, as prescribed by the ordinance, is by 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 15 
Alb. Law J. 107, contains only a partial report] 

2 [Affirmed in 100 U. S. 423.] 
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action against the owner or person in charge of 
the boat, in which it is provided that, if convict- 
ed, the judgment shall be a fine in a sum double 
the amount of wharfage due the city, payment 
of which fine and costs shall operate as a dis- 
charge in full of the demand, is such an in- 
voluntary or compulsory payment of the taxes as 
will give the party so paying the right to re- , 
cover back the amount, even if the ordinance 
under which the tas was demanded is illegal — 
quaere ? 

5. If fees be authorized by a municipality on 
-commerce, etc., amounting to a tax upon com- 
merce and beyond just compensation for the 
use of improved wharves, they cannot be col- 
lected. To be valid, they must be within the 
limits of just compensation. 

6. A municipality in the exercise of its police 
powers may control the landing of boats by 
designating the place where they shall receive or 
discharge freight or passengers, and charge a 
reasonable compensation therefor. 

7. Statutes partly in conflict with the consti- 
tution will be held void only as to those parts 
which are unconstitutional. This rule is ex- 
tended to the case of a statute or ordinance au- 
thorizing two or more acts, one of which is with- 
in and the other without legislative authority. 

8. The judgment of the supreme court of Iowa 
on the constitutionality of the ordinance was af- 
firmed by the supreme court of the United States 
at the October term. 1877. [Keokuk Northern 
Line Packet Co. v. Keokuk] 95 U. S. 80. 

9- As to recovery back of wharfage taxes paid 
under a void ordinance, see Kyle Steamboat Co. 
v. New Orleans [Case No. 7,354], U. S. Circ. Ct. 
La. before Billings, J.; Dill. Mun. Corp. § 751; 
Keokuk v. Keokuk Northern Line Packet Co., 
[45 Iowa, 196], 4 Cent. Law J. 280, note, and 
cases cited. 

This action against the ci^ of St Louis is 
to recover back wharfage dues, collected by 
the "city in 1870, 1871, and up to March, 1872, 
from the plaintiff's boats. The payments 
were made under "written protest, without 
waiving the right of the owners of the boats 
to recover the same from the city by an ac- 
tion at law." 

D. D. Duncan and James H. Davidson, for 
plaintiff. 

E. T. Farish, for city. 

Before DILLON, Circuit Judge, and 
TREAT, District Judge. 

TREAT, District Judge. This case involves 
the right of the plaintiff to recover back 
money paid under protest. Within adjudi- 
cated cases, the right of action exists if the 
taxes or assessments were illegal, and the 
payment thereof was involtmtary. The main 
proposition, therefore, requires a determina- 
tion of the question as to wharfage tax prop- 
er—what it is, and where it ends. Under 
the decisions of the United States supreme 
court as to tonnage duties, regard being had 
to dicta concerning wharfage tax, the rules 
of law may be thus stated: 1st. The gen- 
eral power of a state to tax property must, 
in its exercise, impose the tax, not on the 
tonnage of the vessel, but on the money value 
of the vessel. 2d. It is beyond the power of 
a state or municipality to tax a vessel, for- 
eign or domestic, for the privilege of landing 
or anchoring in any port, whether the tax is 



upon the tonnage of the vessel or othei-x^'isa. 
3d. It is in the power of a municipality, un- 
der legislative authority, to exact reasonable 
wharfage for the privilege of landing at an 
improved wharf, care being had to prevent 
the municipality from imposing tonnage or 
other prohibited rates or taxes, under the 
pretence of collecting wharfage dues. It is 
very diflBcult, in the light of adjudicated 
eases, to draw the precise line, in general 
terms, between the various classes. The fore- 
going rules must suffice for a guide. 

It appears from the facts agreed that the 
city claims to be proprietor of most of the 
river front, a part of which has been improv- 
ed, graded, and paved by the city, at large 
cost Under the supposed authority vested 
in it by charter, and under ordinances pui-su- 
ant thereto, it has made many regulations of 
a police nature, not only as to the parts of 
the harbor where vessels, rafts, etc., may 
land, but also as to the safety of the inhabit- 
ants dependent upon the character of the 
cargo — whether explosive, dangerous, etc. It 
is admitted that under said regulations, the 
plaintiff used the improved part of said land- 
ing, or the so-called wharf, thus artificially 
made and designed for specific purposes. The 
rates of wharfage charged were not in all 
cases a specific sum for a specified time, but 
a rate dependent on the tonnage of the ves- 
sel. 

If the city had a right to charge wharfage, 
then the sole question is, whether it is pro- 
hibited from making its rates dependent on 
the tonnage of the vessel, eo nomine, instead 
of Its length, denoting the space it would oc- 
cupy, or whether the city should fix its rate 
of wharfage, arbitrarily, upon every craft 
landing, irrespective of tonnage, size, etc. It 
would be a narrow view of the question to 
admit that wharfage is collectible, and to 
hold at the same time that the amount of 
whai'fage dues is not collectible because tliat 
amount, though reasonable, is, instead of a 
sum certain upon every craft, adjusted to the 
size of the craft, to be ascertained by its 
tonnage. It may be conceded that no mu- 
nicipality can forbid the entry, anchoring, or 
landing of a vessel engaged in foreign or in- 
ter-state commerce, unless it pays a tonnage 
duty for said privilege. It must also be held 
that when there is ample space for landing 
within a harbor outside of the improved part 
thereof, or wharves, if a vessel is desirous of 
receiving the benefit of said improvements 
for the purpose of the extra facilities thereby- 
furnished for mooring safely and convenient- 
ly, and loading and unloading cargoes, and 
also for the accommodation of passengers, 
said vessel thus availing itself of tlie extra 
facilities to secure which the municipality 
has made large expenditures, should pay 
therefor a reasonable compensation. The 
case might be very different if a city, claim- 
ing the entire river front, forbade anfioring 
or landing within its limits without payment 
of tonnage duty. It could not stop the right 
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to navigate and trade from port to port, but 
it could lawfully designate, within its police 
powers, at what part of the port the landing 
should be made. This might be as important 
for sanitary as other useful purposes. To 
hold otherwise would be to decide that the 
population of every town and city is deprived 
of the right of self-protection, and is abso- 
lut'Cly at the mercy of every vessel which 
arbitrarily chooses to bring infectious dis- 
eases and coiisequent death with it. 

There is a rational limit in all questions of 
this kind. No city, under pretence of wharf- 
age dues, is permitted, in order to replenish 
its treasury, to levy a tax in the nature of a 
tonnage duty upon vessels of commerce; nor 
can it do so by way of discrimination. Each 
city mider legislative authority, or riparian 
owner, can lawfully charge a reasonable com- 
pensation for the use of expensive and arti- 
ficial conveniences, which a vessel may use 
or not at its option, there being ample space 
elsewhere for it to land within the harbor, 
where no artificial or expensive improve- 
ments have been made. In such instances 
there is no impediment to commerce— no ton- 
nage or other exactions restrictive upon navi-' 
gation, but merely facilities furnished, which, 
if used, ought to be paid for. The vessel is 
not bound to use such facilities; but if it 
does, why should it not contribute to the 
costs and maintenance thereof? 

Although the St. Louis ordinance prescribes 
wharfage dues at the improved wharves by it 
constructed— graduated according to -the size 
of the vessel, to be ascei*tained by its ton- 
nage—such wharfage dues are not tonnage 
duties within the inhibitions of the constitu- 
tion. 

DILLON, Circuit Judge. 1. I concur in the ' 
conclusion, and mainly in the reasoning of 
the foregoing opinion. I have some doubt 
whether the payment of the taxes, under a 
mere written protest, delivered from time to 
time, without any process being issued by the 
city, and where the mode of enforcing the 
wharfage dues, as prescribed by ordinance, 
is by an action against the owner or person 
in charge of the boat, in which it is provided 
that, if convicted, the judgment shall be a 
fine in a sum double the amount of wharf- 
age due the city, payment of which fine and 
the costs shall operate as a discharge in full 
of the demand (City Harbor Ordinance, § 36), 
is such an involuntary or compulsory pay- 
ment of the taxes as will give the party so 
paying the right to recover baclc the amount, 
even if the ordinance under which the tax 
was demanded is illegal. But as the counsel 
for the city does not press this point in the 
argument submitted, I pass it without deci- 
sion—the more readily because « the parties 
evidently desire a determination of the va- 
lidity of the ordinance, and because the con- 
elusion reached on this subject renders it un- 
necessary to decide whether the payments 
were compulsory in such a sense as to give 



the right to recover them back, if the tax 
was not legally demandable or enforceable 
by the city. 

2. Part of the river bank in front of the 
city of St. Louis has been graded, rip-rapped, 
and macadamized or paved, at "an enormous 
expense to the city," for the purpose of af- 
fording facilities for the landing, loading and 
imloading of steamboats at the city. Boats 
landing within the harbor of the city, but 
away from the paved or improved whai-f, are 
not required to pay wharfage (Ordinance, § 
35); but boats landing at the paved and im- 
proved wharf are required to pay wharfage 
dues or tax. Section 28 of the ordinance pre- 
scribes the time that "shall be allowed to 
boats to discharge and take in cargo at the 
paved wharf, according to their respective 
tonnage"— L e., the more tonnage a vessel 
has, the longer the time allowed to occupy 
the wharf. Section 30 of the ordinance, which 
is attacked by the plaintiff as in confiict with 
the constitution of the United States, is in 
these words: "There shall be collected from 
each ahd every boat, of whatever kind, ex- 
cept sueh as are hereinafter excepted, for 
each and every time the same shall come 
within the harbor of this city, and land at 
any wharf or landing, or be made fast there- 
to, or to any boat thereto fastened, or shall 
receive or discharge any freight or passengers 
in this city, five cents for each ton of said 
boat's burden, by custom-house measurement, 
as wharfage dues: provided, that any boat 
making regular daily, semi-weekly, tri-week- 
ly, or .weekly trips, may pay wharfage dues 
at a different or special rate, as may be 
provided by this chapter." 

The charter of the city authorizes it "to 
charge and collect wharfage and tonnage 
dues," and section 30 of this ordinance is not 
claimed to be invalid, unless it is in conflict 
with the provisions of the federal constitu- 
tion in respect to inter-state commerce, and 
the prohibition that "no state shall, without 
the consent of congress, lay any duty of ton- 
nage." It may be admitted that the right to 
the free navigation of the Mississippi river is, 
under the provisions of the constitution relat- 
ing to commerce, and the prohibition upon 
the states to levy duties upon vessels as the 
vehicles of commercial intercourse (Steam- 
ship Co. V. Port-Wardens, 6 Wall. [73 U, S.] 
34, 35), inconsistent with the right of a state 
absolutely to prohibit steamboats from land- 
ing at a city or port without paying for the 
privilege. The ordinance of the city (section 
2) defines the harbor of St. Louis to extend 
"from the mouth of the Missouri river to the 
southern boundary of the city." The city has. 
not undertaken to demand of the plaintiff 
wharfage for all boats landing at any point 
witliin its corporate limits. But a city is 
under no legal obligation to provide, at its 
own expense, an improved wharf, and to al- 
low all vessels to use the same without com- 
pensation. It may be that a city cannot, 
even under authority from the state, compel 
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vessels to land at its improved wharf, and 
Jeyy a toll or tax therefor. No such thing 
lias been here attempted. The case before us 
shows that the city has improved a wharf for 
the convenience of commerce. It demanded 
compensation from such boats as saw fit to 
■avail themselves of the improved wharf. The 
plaintiff's boats voluntaiily used this wharf. 
It is expressly admitted in the stipulated 
facts "that the several sums demanded and 
collected by the city are a reasonable com- 
pensation, provided the city was entitled to 
collect any dues from steamboats imder the 
ordinance and laws" in that behalf. Con- 
gress has not seen proper to legislate on this 
subject, and the many provisions of the or- 
dinance of the aty of St Louis "establishing 
and regulating the harbor department" of the 
city show the necessity for regulations in 
respect to the landing of boats and vessels of 
all kinds, and the desirableness of appro- 
priate facilities therefor. Unless, therefore, 
the ordinance of the city provides for a tax 
or duty on tonnage, it would seem to be free 
from any constitutional objection. 

It requires of boats landing, or making 
fast to the wharf or landing, or receiving or 
discharging freights or passengers in the city, 
to pay five cents for each ton of the boat's 
burden as wharfage dues. Other sections of 
the ordinance show that the dty does not 
demand wharfage dues for landing away 
from the improved wharf; and it is expressly 
agreed in this case that "the boats of the 
plaintiff only landed at the improved wharf, 
where accommodations existed therefor." 
Under the facts of this case, the words of 
section 30, requiring wharfage dues from 
any boat which "shall receive or discharge 
any freight or passengers in the city," have 
no application, and it is not necessary to con- 
strue them in connection with other parts of 
the ordinance, nor to afllrm their validity. 

As the plaintifC voluntarily used the im- 
proved wharf for its boats, and as it is ad- 
mitted that the compensation therefor pre- 
scribed in the ordinance is reasonable, I am 
of opinion that the ordinance is not invalid 
merely because it fixes and graduates the 
amount by reference to the tonnage or capaci- 
ty of the boat. A previous section makes the 
time which the paved wharf may be used by 
the boats depend on their tonnage, which is 
obviously a reasonable provision, and by sec- 
tion 30 the amount of compensation is gradu- 
ated in the same way. If it appeared that the 
city was attempting, imder the cover of a 
wharf tax, to levy duties on the tonnage of 
vessels, or to exact payment for the mere 
privilege of landing witiiui the city, its pre- 
tensions could not be supported. 

Upon the case before us, my judgment is 
that the city is not liable to pay back the 
money for which this action is brought. 
Judgment for defendant. 

[The judgment of this court was aflBrmed by 
the supreme court, where it was carried on writ 
of error. 100 U. S. 423.] 



Case 3Sro. 10,346. 

NORTHWESTERN UNION PACKET 00. 
V. ST. PAUL. 

[3 Dill. 454; 1 7 Chi. Leg. News, 331; 21 Int. 
Rev. Ree. 221.] 

Circuit Court, D. Minnesota. June 28, 1875. 

Whakfage Tax — Cosstitctioxal Law — Re- 
covert Back op Illegal Tax. 

1. An ordinance of the city of St. Paul impos- 
ing a wharfage tax each trip, upon every boat 
and vessel landing or anchoring at or in front 
of the landing or wharf of the city, measured 
by the capacity of the boat or vessel, not to ex- 
coed twenty dollars a trip, is in confiict with 
the federal constitution and void. 

[Cited in Keokuk Northern Line Packet Co. 
V. Keokuk, 95 U. S. 86.] 

2. A tax thereunder not paid voluntarily may 
be recovered back. 

The plaintiff is a corporation duly organ- 
ized under the laws of the state of Iowa, and 
was engaged during the years 1870 and 1871 
in running its boats and barges on the Mis- 
sissippi river for the transportation of freight 
and passengers. This action is brought to 
recover money illegally demanded and paid 
under protest, for the privilege of stopping in 
the port of St Paul. The defendant urges 
that being a municipal corporation, author- 
ized by its charter to build, control, and man- 
age wharves and levees within the city lim- 
its, it collected money claimed by the plain- 
tiff by virtue of the following ordinance pass- 
ed by the city coimcil: "The common council 
of the city of St. Paul do ordain as follows: 
["Sec. 1. That the first section of an ordi- 
nance entitled Wharfage, approved October 9, 
18G9, be, and the same is hereby repealed and 
said section one shall be and is hereby re- 
ordained as follows:] 2 That every steamboat 
or other vessel which may land or anchor at 
or in front of any landing, wharf or pier 
within the limits of the city of St Paul, shall 
for each and every trip be charged and shall 
pay the city of St Paul the sum of four and 
a half cents per ton for each and every ton 
such steamboat or other vessel may register 
or measmre: provided, that no boat shall pay 
more than twenty dollars for each trip, and 
all boats may remain at the wharf, landing 
or pier three days from the date of her ar- 
rival without extra charge: provided, said 
boat or other vessel does not interfere with 
the landing or departure of any other ves- 
sel," And the city alleges that the amount 
collected was a compensation for the use of 
the levee or wharf built by the city, and was 
paid voluntarily by the plaintiff. The suit 
was tried by the coui-t without a jury. 

[See Cases Nos. 10,342-10,345.] 

J. Ham Davidson, for plahatiflf. 

W. A. Gorman and H. J. Horn, for defend- 
ant 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [From 7 Chi. Leg. News, 331.] 
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NELSON, District Judge. The question in- 
volved here, aside from that of voluntary pay- 
ment, is: Does this ordinance of the city of 
St Paul conflict with that clause of the con- 
stitution of the United States wlilch forhids 
a state to levy any duty of tonnage without 
the consent of congress? In the case of 
Cannon v. City of New Orleans, 20 Wall. [87 
U. S.] 577, the United States supreme court 
laid down a rule of decision which covers 
this case. The New Orleans ordinance char- 
ged a rate per ton "on all steamhoats which 
shall moor or land in any part of the port." 
The ordinance of the defendant fixes the 
rates per ton on all vessels which may land or 
anchor at or in front of any landing within 
the city limits: provided, no boat shall pay 
more than twenty dollars for each trip. The 
latter ordinance fixes the tax upon a vessel, 
whether at a landing or anchored in the 
middle of a stream in front of a landing, 
and imposes the tax for the trip. It is, there- 
fore, not a charge for the use of a wharf, 
but for the privilege of arriving at and de- 
parting from the port. The supreme court 
said, "Whatever more general or more limit- 
ed view may be entertained of the true mean- 
ing of this clause of the constitution, it is 
perfectly clear that a duty or tax or burden 
imposed under the authority of the state, 
which is, by the law imposing it, to be meas- 
ured by the capacity of the vessel, and is in 
its essence a contribution claimed for the 
privilege of arriving and departing from a 
port of the United States, is within the prohi- 
bition." The ordinance, by its terms, impos- 
es the tax upon every vessel that stops in the 
port in front of any landing. 

The testimony is conclusive that the pay- 
ment was not made voluntarily. The fol- 
lowing notice was served upon the defend- 
ant at the time the tax imposed was en- 
forced, and under an arrangement made be- 
tween the city attorney and the secretary of 
the company, it was to, continue during the 
year 1870, and was renewed and continued 
during the year 1871. 

"(Name of steamboat) Wharfmaster, etc. 
Sir: You and the officers of the city under 
whose direction you act, are hereby notified 
that the wharfage this day paid to the city 
by the above named steamboat is paid under 
protest, and all that may hereafter be paid is 
here_ protested against, and the payment is 
now made and will hereafter be made with- 
out waiving the right of the owners of said 
steamboat to recover the same from the city 

by an action at law- (Signed,) , Clerk 

of Steamboat." 

The supreme court of the United States, in 
the Tonnage Tax Case, 12 WalL [79 U. S.] 
209, said ... "If the tax is illegal . . 
and paid . . under protest" or with notice 
that the party intends to bring "a suit to test 
the validity of the tax, he may recover it 
back in such an action." The plaintiff occu- 
pies the position defined by the court, and is 
entitled to recover. Judgment wiU be en- 



tered in its favor and against the defendant 
for the sum of five thousand nine hundred, 
and seventy-eight dollars and ninety-seven 
cents, with costs. (Mr. Justice MILLER, al- 
though not sitting in this case, stated his ap- 
proval of this decision.) Judgment accord- 
ingly. 



Case ISTo. 10,347. 

NORTH WISCONSIN RY. CO. v. BARRON" 
COUNTY. 

[8 Biss. 414.] 1 

Circuit Court W. D. Wisconsin. Feb., 1879. 

LiND Grants — Pate:its — Titi.e — Trusts — 
Taxation. 

1. Under a government land grant to a railway 
company, the patents for the land were to be is- 
sued, pro tanto, on the completion of any twen- 
ty consecutive miles of road, and it was pro- 
vided in the grant that the lands thereby grant- 
ed should, when patented, be subject to the dis- 
posal of the company, for the purposes of con- 
struction and equipment and no other: Edd, 
that this did not create the relation of trustee- 
and cestui que trust, between the railroad com- 
pany and the government as to lands so patent- 
ed, but that the patents when issued vested the 
complete title in the company. 

2. Such lands upon the issuing of the patents- 
become subject to taxation. 

3. It seems that the remedy of the govern- 
ment in case of misapplication of such lands, or 
their proceeds, would be by proceedings against 
the company or its officers, and that the titles- 
of purcnasers or mortgagees of the lands could 
not be affected. 

In equity. Motion for temporary injunction 
to stay collection of tax, etc. 

Isaac C. Sloan, S. U. Finney, and J. C 
Spooner, for complainant. 
Vilas & Bryant, for defendant 

BUNN, District Judge. The complainant's- 
counsel to sustain their application for an in- 
junetional order restraining the collection of 
the taxes upon the railway company's lands, 
have pressed with great and persistent force- 
the argument, that these lands are held by 
the company in trust for the building of the 
road which the company by the acceptance- 
6f the grant from the state has undertaken 
to construct And though it may be diffi- 
cult to answer satisfactorily the complain- 
ant's argument, I must say that the court i& 
not convinced by it that the lands are ex- 
empt from the ordinary burdens of taxation, 
incident to land in general. 

If the lands are held in trust for the gov- 
ernment then I think there is no escape from 
the conclusion that they cannot be taxed, for 
I cannot see, in such a case, that it makes any 
difference whether the United States hold the- 
legal title or hold the beneficial interest the- 
legal title remaining in the company which 
holds it as trustee for a certain purpose. In 
either case the land could not be taxed by the- 
state. But I think the true and only answer 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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to the complainant's argument is tliat the 
lands are not held in trust either for the 
United States or for the state. The law, by 
force of which the exemption is claimed, is 
found in sections 7 and 8 of the act of con- 
gress of May 5, 1864 [13 Stat. 66], which are 
as follows: 

"Sec. 7. That whenever the companies to 
which this grant ,is made or to which the 
same may be transferred, shall have com- 
pleted twenty consecutive miles of any por- 
tion of said railroads supplied with all neces- 
sary drains, culverts, viaducts, crossings, sid- 
ings, bridges, turn-outs, watering places, 
depots, equipments, furniture and all other 
appurtenances of a first class railroad, pat- 
ents shall issue conveying the right and title 
to said lands to the s^d company entitled 
thereto, on each side of the road, so far as 
the same is completed, and coterminous with 
said completed section, not exceeding the 
amount aforesaid, and patents shall in like 
manner issue as each twenty miles of said 
road is completed: provided, however, that no 
patents shall issue for any of said lands unless 
there shall be presented to the secretary of 
the interior, a statement verified on oath or 
affirmation by the president of said company 
and certified by the governor of the state of 
Wisconsin, that such twenty miles have been 
completed in the manner required by this act, 
and setting forth with certainty the points 
where such twenty miles begin and where the 
same end, which oath shall be taken before a 
judge of a court of record of the United 
States. 

"Sec. 8. That the lands hereby granted 
shall, when patented, as provided in section 
7 of this act, be subject to the disposal of 
the companies respectively entitled thereto, 
for the purposes aforesaid and no other, and 
the said railroads be, and shall remain public 
highways for the use -of the government of 
the United States, free from all toll or other 
charge, for the transportation of any property 
or troops of the United States." 

My opinion is that this language should not 
and cannot be construed as creating the re- 
lation of trustee and beneficiary or cestui que 
trust between the railway company and the 
United States as to the lands conveyed by 
patent to the company under section 7. 

If the railway company holds the lands as 
aji ordinary trustee, it takes a bare legal 
title, the real beneficial interest still remain- 
ing in the government. But it seems to me 
this is not the necessary or fair construction 
of the language of the two sections. 

It will be noticed that the construction, 
completion and full equipment of twenty 
consecutive miles of road by the company is 
a condition precedent to its right to a convey- 
ance of any poition of the land, and that up- 
on such completion and equipment the law 
gives the company a right to a conveyance 
of just such proportion of the entire grant 
as the distance completed bears to the entire 
line of road; and upon a similar completion 



of another like number of miles a further 
conveyance of a like proportion of the land 
granted. So that it is evident that the com- 
pany before it is entitled to any conveyance 
of the land must in an important sense earn 
a right to the land by a performance of the 
necessary labor and an outlay of the neces- 
sary amount of money. And it seems to me 
that this condition being performed and the 
conveyance made the company takes some- 
thing more than a bare legal title— that it 
takes the legal title coupled with the bene- 
ficial interest in the property; but the com- 
pany being subject, of course, to all the con- 
ditions of the grant; one of which, in my 
judgment, is to faithfully apply the proceeds 
of the sales of the lands patented to the fur- 
ther construction of the road. 

I trust I do not misapprehend the real ques- 
tion, which is, I take it, not so much whether 
the technical relation of trustee and bene- 
ficiary exists between the company and the 
government, as whether the government, as 
to the lands patented to the company, still re- 
tains a substantial and beneficial interest ip 
the property, or whether that has gone with 
the legal title to the company which has earn- 
ed it by a compliance pro tanto with the con- 
ditions of the grant And the conclusion 
which I have come to is, that the government 
after the patent issues to the company has 
no longer any property interest, legal or 
equitable, in the land. 

This, it seems to me, is the fair construc- 
tion of the language, and best comports with 
the spirit and purpose of the act. The lan- 
guage of section 7 is, that "patents shall is- 
sue conveying the right and title to the said 
lands to the said company entitled thereto." 
The "right and title" to the lands includes 
the beneficial interest as well -as the legal ti- 
tle, and is just what is ordinarily conveyeJ 
by a patent from the government or from 
the state. 

Again, section 8 says: "The lands hereby 
granted shall, when patented, be subject to 
the disposal of the companies respectively en- 
titled thereto, for the purposes aforesaid, and 
no other." It is upon this provision mainly 
that the claim for exemption is based. It is 
evident, however, that the exemption from 
taxation of so large a quantity of land for an 
indefinite period should not be sustained up- 
on any doubtful construction of the statute. 
And the construction which finds in this lan- 
guage the creation of a tmst in the ordinary 
legal sense, and which leaves the beneficial 
interest in the land, after the issuing of the 
patent to the company, in the United States, 
is, in my judgment, not only not at all neces- 
saiy, but is not the result of a fair interpreta- 
tion of the language used. 

It seems to me what the language fairly 
means is this: That upon the conveyance by 
patent of the lands to the company upon its 
earning the right to such conveyance by the 
completion of the required section of road, 
the company has the absolute right to dis- 



[18 Fed. Cas. page 415J 



(Case No. 10,347) NORTH AYISCONSIN 



pose of the lands, either by sale or mort- 
gage, for the purpose of raising money to 
prosecute the enterprise of building the re- 
mainder of the road, and for this purpose 
has all the power and right that any owner 
of land in his own right has to convey the 
entire interest, as well equitable as legal, to 
the purchaser, who takes a perfect and full 
title to the land discharged of any claim or 
interest which the state or United States 
had in it previous to the issuing of the pat- 
ent. And that the company is then imder 
firm and solemn obligation, by accepting the 
grant subject to all the conditions contained 
in the act of congress, to faithfully apply the 
proceeds of sales to the purposes aforesaid; 
that is to say, to the construction of the road 
according to the terms and conditions of the 
gi*ant. 

Just what is the extent of the remedy 
which the state or general government might 
have against the company in case of a mis- 
application or attempted misapplication of 
the funds arising from sales of lands, wheth- 
er a suit in equity to restrain such misappli- 
cation, or a proceeding to take away the 
chartered privileges of the company, or both 
these with others, it is not necessary here to 
determine. 

Probably both of these remedies might be 
resorted to, and in case of disobedience to the 
orders of the court, the officers and agents 
of the corporation so offending might be at- 
tached. It is enough to say that in the opin- 
ion of the court the remedy would be of some 
such personal character rather than one 
reaching to and affecting the title to the land 
after it should have been sold by the com- 
pany and gone into the hands of purchasers 
who had paid full value for it 

The obligation on the part of the company 
to faithfully apply the proceeds of sales to 
the construction of the road, is of the same 
character as the one to keep the railroad for- 
ever open to the use of the government as a 
public highway, free from all toll or other 
charges, for the transportation of the prop- 
erty and troops of the United States. Both, 
in my judgment, are pei-sonal and corporate 
obligations, to be enforced as other obliga- 
tions of like character, and do not confer a 
property interest in the land after it is sold 
to the company, or In the road itself when 
completed. The legislative and judicial pow- 
ers are ample for the enforcement of these 
several obligations, and for the protection of 
the rights of the government 'growing out of 
them. 

It was urged, on the argument by com- 
plainant's counsel, that a purchaser of the 
lands from the company would take with 
full knowledge of the law, and of the condi- 
tions upon which the title vested, and of the 
claim upon the land which the government 
would retain until the road should be com- 
pleted. It is undoubtedly true that the pur- 



chaser would take with full notice of the law 
and of the company's title, but instead of 
this being an argument to sustain the com- 
plainant's position, I think it is one against 
it. Because the pm-pose of the grant being 
the construction of the road, and the means 
of carrying out that purpose being mainly the 
sale or mortgaging of the lands to raise the 
necessary funds, it is not to be supposed, 
without the clearest evidence, that congress 
would provide for the company's conveying 
an imperfect title or one which should be lia- 
ble to be defeated by the subsequent mis- 
conduct of the officers of the coi'poration, or 
a failure on their part to comply with the con- 
ditions of the grant. 

Of course, no sane business man would pay 
the full value for land on a purchase, or loan 
money upon a mortgage of the land, when 
he knew that his title was subject to be de- 
feated by the subsequent acts or misconduct 
of pelrsons, over whom he had no control, in 
misappropriating the proceeds of the sale or 
otherwise failing to comply with the law. If 
such were the law, no person would buy or 
part with money on a mortgage, and so the 
very object of the grant, which is the build- 
ing of the road, would be defeated. 

The purchaser could not be supposed to 
know what the secret intent of the officers 
of the corporation or their successors in of- 
fice might be, and that intent even might be 
formed after the sale was made. 

The law expressly provides that the land 
patented shall be subject to the disposal of 
the company, and" it was undoubtedly intend- 
ed that the sale or mortgaging of the lands 
patented for the purpose of raising money 
should constitute a. part of the means by 
which the road was to be constructed. 

I take it, then, to be clear that the pur- 
chaser or mortgagee for value would take a 
full and complete title. And this is entirely 
incompatible with the idea of the govern- 
ment having any beneficial interest or prop- 
erty right of any kind in the land. This 
same question was made in West Wisconsin 
Ry. Co. V. Board of Sup'rs, 35 Wis. 257, and 
the same view taken. 

The application for a temporary injunction 
is denied. But in view of the importance of 
the question involved, the restraining order 
heretofore made may be modified, so. as to 
apply only to proceedings on the taxes levied 
previous to the year 1877, and so as not to 
affect any re-levy or re-assessment under the 
state laws of any of the taxes heretofore lev- 
ied. And so modified, such resti-aining order 
may stand until the beginning of the June 
term, 1879, to the end that the cause may be 
heard on bill and answer by a full bench. 

At the December term, 1879, the same cause 
came on to be heard on the merits, upon bill 
and answer, before Judges Drummond and 
Bunn, and the same conclusion was reached, 
and the complainant's bill dismissed. [Case un- 
reported.] 
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Case No. 10,348. 

In re NORTON. 

[6 N. B. R. (1873) 297.] i 

District Court, N. D. New York. 

Baskruptct — First Meeting of Ckeditoks — 
Opposition to Appointment of Assignbr, 

There can be only one first meeting of cred- 
itors, and all adjournments are but continuance 
of the same, and if there appear any opposition 
or opposing interest to the appointment of a 
particular assignee, at any stage of the meeting, 
such opposition is to be considered as continu- 
ing until the termination of such first meeting, 
whether upon the day first appointed, or any 
other day to which such meeting might be con- 
tinued, unless it afiirmatively appeared that such 
opposition was withdrawn. In such cases it is 
the duty of the register to report the tacts and 
return the matter for the action of the court. 

Proceedings in bankruptcy ease [In re O. 
H. Norton] referred, to Register Oomstock, 
of Utica. Notice of the first meeting being 
duly served, on the return day, the register 
being absent, the meeting was adjourned. 
On adjourned day the petitioning creditor ap- 
peared by attorney, and a number of other 
creditors appeared by another attorney. An 
informal viya Yoce vote was taken before 
the register, the attorney for petitioning cred- 
itor voting for one assignee, and the other 
creditors for another; the other creditors ex- 
pressly opposing the selection of the assignee 
desired by the petitioning creditor. On ap- 
plication of petitioning creditor the meeting 
was adjourned by the register. At the ad- 
journed session, hj reason of telegrams of 
the attorney of petitioning creditor, the at- 
torney for other creditors was not present, 
and they were not represented, when the pe- 
titioning creditor, voting viva voce for the 
assignee which the other creditors had be- 
fore opposed, the register made a report that 
at such meeting, there appearing no opposing 
Interest, he had appointed tlje person so vot- 
ed for as assignee. Such report being re- 
ceived in the usual manner, was approved 
by the court Motion made to set the appoint- 
ment aside by the opposing creditors. Held: 

HALL, District Judge. That there was no 
legal vote of the creditors for assignee ever 
had under the bankrupt act [of 1867 (14 
Stat. 517)]; that there can be only one first 
meeting, and all adjournments are but con- 
tinuance of the same, and there appearing 
any opposition or opposing interest to an 
assignee, at any stage of such first meeting, 
that such opposition is to be considered as 
continuing untU the termination of such first 
meeting, whether upon the day first ap- 
pointed, or any other day to which such meet- 
ing might be continued, unless It affirmative- 
ly appeared that such opposition was with- 
drawn. On this ground the register could 
not properly return that there was no op- 
posing interest, and as there was an op- 
posing interest, the register had no author- 

1 [Reprinted by permission.] 



ity to make any appointment under the bank- 
rupt law; that In such case as this it was the 
duty of the register to have reported the facts, 
and returned the matter for the action of the 
court; that the appointment made in this 
ease by the register was unauthorised. 

Ordered: That the appointment of as- 
signee be vacated, and the court will ap- 
point. 

G. W. Adams, for petitioning creditors. 
O. D. Prescott, for other creditors. 
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NORTON V. BARKER et al. 

[1 Wkly. Notes Gas. 29.] 

Circuit Court, E. D. Pennsylvania. Oct. 19, 
1874. 

Construction of Bankuvptct Act of 1867, § 3 

[14 Stat. 517]— Limitation of Actions by 

OK against Assignee. 

This was an action of assumpsit com- 
menced July 10, 1872. The narr, contained 
the common counts, the date of promise laid 
therein being August 31, 1867. The defend- 
ants pleaded that the cause of action had not 
accrued to the assignee within two years of 
action brought. The replication admitted 
the truth of the plea, but alleged that said 
action was not brought for any cause of ac- 
tion which had accrued for said plaintiff 
against any one claiming an adverse interest 
touching any property or rights of property 
of said bankrupt, but for the collection of 
certain sums of money due the estate of said 
bankrupt by said defendants. The defend- 
ants demurred to the replication. 

Mr, HoUingsworth (with whom was George 
AV. Biddle), for defendants, in support of the 
demurrer, cited— 

1. As to the meaning of the words "any 
person claiming an adverse interest": Mitch- 
ell V. Great Works Milling & Manuf'g Co. 
[Case No. 9,662]; McLean v. Lafayette Bank 
[Id. 8,885]; Cleveland v. Boerum, 24 N. Y. 
613; Pritehard v. Chandler [Case No. 14,- 
436]; Smith v. Mason, 14 Wall. [81 U. S.] 419. 

2. As to the construction of the act so as 
to make the limitation of two yeai-s apply to 
all actions by or against an assignee: Com- 
egys V. M'Cord, 11 Ala. 932; Harris v. Col- 
lins, 13 Ala. 388; Pike v. Lowell, 32 Me. 245; 
Pelper v. Harmer, 8 Phila. 100. 

Page & Bispham, for plaintiff, cited— 
1. As to confining the concurrent jurisdic- 
tion of the circuit court, under this section 
of the bankrupt act, to cases where the oppo- 
site parties to a suit claim by a title differ- 
ent from, or adverse to, each other: Bach- 
man V. Packard [Case No. 709]; Morgan v. 
Thornfleld, 11 Wall. [78 U. S.] 65; Sherman 
V. Bingham [Case No. 12,762]; Beecher v. 
Bininger [Id. 1,222]; Bank v. Campbell [14 
Wall. (81 U. S.) 87]; Ex parte Bank of New 
Orleans, 3 Law Rep. 553; Woods v. For- 
syth [Case No. 17,992]; Coit v. Robinson [19 
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Wall. (86 TJ. S.) 274]; Sedgwick v. Casey 
[Case No. 12,610]; Davis v. Andei-son [Id.3,- 
623]; In re Alexander [Id. 160]; Bump, 
Bankr. 201-309, 

2. On the point that the statute only ap- 
plies in cages in which the said section of 
the hankrupt act confers a concurrent juris- 
diction in the circuit court: Morgan .T. 
Thornhill, 11 "Wall. [78 tJ. S.] 65; Bank v. 
Ogden, 2 Wall. [69 U. S.] 70; Clark t. Clark, 
17 How. [58 U. S.] 321; In re Conant [Case 
No. 3,086]; Freelander v. HoUoman [Id. 5,- 
OSl]; Davis v. Anderson [supra]; In reKrog- 
man [Case No. 7,936]; Bump, Bankr. 314; 
Ttoion Canal Co. v. Woodside, 1 Jones [11 
Pa. St.] 179. 

3. They also argued that the statute ap- 
plied only to hostile claims or those by which 
the whole of the property, which was the 
subject thereof, was claimed, and not to 
claims which only asserted a right to a divi- 
dend. 

THE COURT entered judgment for de- 
fendants on the demm-rer. 
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Case ]Sro. 10,350. 

NORTON V. DB LA VILLEBEUVB. 

[1 Woods, 163: 1 13 N. B. R. 304; 2 N. Y. 
Wkly. Dig. 4.] 

Circnit Court, D. Louisiana. Nov. Term, 1871. 

BaNKUUPTCT — LiMITATIOXS — FAILURE OP ASSIGNEE 

TO Discover His Rtguts for Two Tears 
—Act of 1867. 

1. The fact that an assignee in bantruptcy did 
not discover his right to certain property of the 
bankrupt, until after the expiration of two years 
from the time an action accrued to him therefor, 
does not remove the bar prescribed by the second 
section of the bankrupt act [of 1867 (14 Stat. 
518)]. 

[Cited in Miltenberger v. Phillips, Case No. 
9,621; Walker v. Towner, Id. 17,089; M'Can 
V. Conery, 12 Fed. 318; Phelan v. O'Brien, 
13 Ted. 657.] 

2. The bar prescribed by that section applies 
to causes of action which had accrued to the 
bankrupt before his bankruptcy as well as to 
those which accrued to the assignee after the 
bankruptcy. 

[Cited in Phelan v. O'Brien, 13 Fed. 657.] 

Action at law for the recovery of certain 
real estate in the city of New Orleans. 

E. O. Billings, Wm. Grant, and Allan C. 
Story, for plaintiff. 

O. Roselius and Alfred Phillips, for defend- 
ant. 



1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission. 2 
N. X. Wkly. Dig. 4, contains only a partial re- 
port] 
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WOODS, Circuit Judge. This is a peti- 
tory action brought to establish title to and 
recover possession of certain lots of ground 
in the city of New Orleans of which defend- 
ant is in possession claiming title. The par- 
ties have filed their written stipulation waiv- 
ing a jury, and submit the cause to the court 
on the issues of fact and law. The defendant 
pleads, among other defenses, the statute of 
limitations of two years, found in the second 
section of the bankrupt act. The clause of 
the section on which defendant relies is in 
these words: "But no suit at law or in eq- 
uity shall in any case be maintainable by or 
against such assignee, or by or against any 
person claiming an adverse interest touch- 
ing the property or rights of property afore- 
said in any court whatsoever, unless the 
same shall have been brought within two 
years from the time the cause of action ac- 
crued for or against such assignee; provided, 
that nothing herein contained shall restore a 
right of action barred at the time such as- 
signee is appointed." The plaintiff and de- 
fendant both claim title from the same source, 
to wit: from Person, the bankrupt; the plain- 
tiff by virtue of his office as assignee and the 
transfer to him of all the property of the 
bankrupt, and the defendant by virtue of a 
sale made by order of this court before the 
bankruptcy of Person, on a mortgage ex- 
ecuted by him upon the property in dispute. 

The bar of the statute of limitations relied 
on by defendant, seems to be perfect and ef- 
fectual, unless there is some circumstance 
pleaded and proven to take the case out of the 
operation of the statute, for on the 9th of 
March, 1868, Person, under whom both par- 
ties claim, was adjudicated a bankrupt, and 
the plaintiff was appointed his assignee on 
the 22d day of April, 1868, and this action 
was not brought until the 21st day of August, 
1871, a period, of three years and four months, 
lacking one day, after the appointment of 
the assignee. The plaintiff claims, however, 
to be relieved from the bar of the statute by 
the avennent which he has. sustained by 
proof that he did not discover said property 
and his right thereto until about the first day 
of July, 1871, one month and twenty-one days 
only before the commencement of ttiis action. 

The question is therefore presented, does 
the fact that the plaintiff was ignorant of his 
rights relieve him from the bar of the stat- 
ute? No case has been cited sustaining the 
plaintiff's view, nor' do I think any can be 
found. If it had been the purpose of the law 
making power, that the limitation should be- 
gin to run from the time the plaintiff dis- 
covered his right of action, and not from 
the time his right of action accrued, it would 
have said so in unmistakable terms. To in- 
troduce such an exception into the statute, 
would be an act of legislation on the part of 
the courts, and would, it seems to me, be di- 
rectly contrary to the policy of Vae bankrupt 
act, which looks to the speedy settlement of 
the bankrupt's affaii-s. It might be equitable 
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in some cases that this view of the plaintiff 
should prevail, but it is not competent for the 
courts to engraft other exceptions on the stat- 
ute, even on. the ground that they are -within 
the equity of these expressed. Banlj of Ala- 
bama V. Dalton, 9 How. [50 U. S.] 522, On 
this point the case of Melver v. Eagan, 2 
Wheat. [15 U. S.] 25, is pertinent. The plain- 
tiffs brought ejectment for 5,000 acres of land 
in possession of defendant, and gave in evi- 
dence a grant from the state of North Caro- 
lina, comprehending the lands for which the 
suit was instituted. The defendant claimed 
under a junior patent and a possession of 
seven years held by Ragau, which, under the 
statutes of North Carolina and Tennessee 
constituted a bar to the action. 

To repel this defense, the plaintiffs proved 
that no corner or course of the grant, under 
which they claimed, was marked except the 
beginning corner; that the beginning and 
nearly the whole land and all the corners ex- 
cept one were within the Indian Territory. 
These lands were not ceded to the L'nited 
States until 1808, within seven years from 
which time the suit was brought. The laud 
in possession of Ragan^ however, did not lie 
within the Indian Territory. Upon these 
facts the plaintiffs requested the circuit com-t 
to charge the jury that the act of limitations 
would not rim against the plaintiffs for any 
part of the tract, although outside the Indian 
boundary until the Indian title was extin- 
guished to that part of the tract which in- 
cluded the beginning comer, and the lines 
running from it, SO as to enable them to sur- 
vey their land and prove the defendants to be 
within their gi-ant This instruction the 
court refused, and the cause was taken to 
the supreme court on writ of error, when 
Marshall, 0. J., delivered the opinion of the 
court. He said: "The case is admitted to be 
within the act of limitations of the state of 
Tennessee, and not within the letter of the 
exceptions. But it is contended that as the 
plaintiffs were disabled by statute from sur- 
veying their land and consequently from 
prosecuting their suit with effect, they must 
be excused from bringing it, and are within 
the equity though not within the letter of the 
exceptions. The statute of limitations is in- 
tended, not for the punishment of those who 
neglect to assert tiieir rights by suit, but 
for the protection of those who have re- 
mained in possession, under color of title be- 
lieved to be good. The possession of defend- 
ants being of lands not within the Indian 
Territory and being in itself legal, no rea- 
son exists as connected with that possession 
why it should not avail them and perfect 
their title as intended by the act. The claim 
of the plaintiffs to be exempted from the 
operation of the act is founded, not on the 
character of the defendants' possession, but 
on the impediments to the assertion of their 
own title. "Whenever the situation of a par- 
tf was such, as in the opinion of the legis- 
lature, to furnish a motive for excepting 



him from the operation of the law, the leg- 
islature has made the exception. It would 
be going far for the court to add to those 
exceptions." The judgment of the coux-t be- 
low was affirmed. A discharge under an in- 
solvent law does not take from the debtor 
the protection which is afforded by the stat- 
ute, even by virtue of the equity of the ex- 
ception of being "beyond seas," or *'out of 
the state," although the reason why such 
absence of a defendant excuses the plain- 
tiff from prosecuting is, that he cannot be 
reached by process of the courts. Ang. Lim. 
487. 

It was contended in the supreme court of 
New York that the cause came within the 
equity of the statute; that the defendant had 
been discharged under an insolvent act, and 
that the discharge would prevent the statute 
from running against an action of assumpsit) 
upon a contract made before the passage of 
the insolvent act, and the money not falling 
due imtil after the debtor's discharge. But 
the court held otherwise, and said: "Though 
the defendant's virtual protection from prose- 
cution hy the discharge produces the same re- 
sult as his absence from the state, j'et we are 
not warranted by any rule of construction 
in deciding that any cause which produces 
the same effect as the one mentioned in the 
act comes within it. It is not for the court 
to extend the law to all cases coming within 
the reason of it so long as they are not with- 
in the letter. It has been holden that no ex- 
ception can be claimed unless expressly men- 
tioned." Bucklin v. Ford, 5 Barb. 393. 

So A. B. made his promissory note on the 
17th of April, 1812, in favor of C. D., who 
indorsed it to E. F. An act of assembly was 
passed in Pennsylvania on March 13, 1812, 
which was in fact a bankrupt law. On the 
31st of March, 1817, the supreme court of 
Pennsylvania held that said act was consti- 
tutional, and a discharge under it a bar to 
a recovery. The case on which the decision 
was made was removed to the supreme com.'t 
of the United , States, and there reversed on 
February 13, 1821. More than six years after 
the cause of action arose on the note, B, F., 
the indorser, brought a suit on it against A. 
B., the maker, and on a ease stated, the fol- 
lowing question was submitted for the opin- 
ion of the court: "Did the act of limitation 
run against the plaintiff while the act of 
March 13, 1812, was held by the supreme 
court of Pennsylvania to be constitutional?" 
It was held by the court that these cu'cum- 
stances did not stop the running of the stat- 
ute. Hudson V. Carey, 11 Serg. & B. 10; 
Ang. Lim. 487. It would be unreasonable 
to require a ease more directly in point to the 
question under discussion. The principle de- 
cided in the eases cited disposes of the claim of 
plaintiff. He has been under no disability to 
sue; the com"ts have at all times been open 
to him, and the defendant at all times lia- 
ble to be sued by him. The limitation pro- 
vided by the statute had run against the 
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plaintiff "before he Tjrouglit his action. He 
falls within, the terms of the act, and the law 
makes no exceptions^ The court cannot leg- 
islate for his benefit and make an exception 
in his favor, when the law has made none. 
I am of opinion therefore that the plea of the 
limitation in the second section of the bank- 
rupt act is a good and sufficient answer to 
the plaintiff's cause of action. Upon that is- 
sue the finding and judgment of the court is 
for defendant 

Upon the rendition of the foregoing decision 
the plaintiff entered a motion for a new trials 
on the ground that the court erred in the ef- 
fect given to the limitation of actions in the 
last clause of the second section of the bank- 
rupt act The theory now urged is that the 
limitation only applies to new causes of ac- 
tion, arising in favor of the assignee after 
the bankruptcy, and not to those which had 
existed before the bankruptcy and had come 
to the assignee by the assignment; as, for in- 
stance, damages for trespass to the property 
in the hands of the assignee, or a conversion 
of the propertgr assigned, to him, and such 
like cases. To support this view attention 
is called to certain provisions found in the 
14th and 16th sections .of the bankrupt act 
The 14th section declares that the assignee 
"may sue for and recover the said estate, 
debts and effects, and may prosecute and de- 
fend all smts at law or in equity pending at 
the time of the adjudication in bankruptcy 
in which such bankrupt is a party in his own 
name, in the same manner and with like ef- 
fect as they might have been prosecuted by 
such bankrupt" The 16th section provides 
that "the assignee shall have tiie like remedy 
to recover all said estate debts and effects, in 
his own name, as the debtor might have had 
if the decree in bankruptcy had not been ren- 
dered and no assignment had been made." 

The argument is, that by applying to the 
assignee the brief limitation of two years, 
we do not give him the same remedy which 
the debtor might have had if the decree in 
bankruptcy had not been rendered and no 
assignment had been made, and that we do 
not allow him to sue for and recover the es- 
tate, debts and effects of the bankrupt in the 
same manner and with like effect as they 
might have been if sued for by the bank- 
rupt I think this construction claimed for 
the limitation of the second section of the 
bankrupt act is too narrow. The general 
policy of the bankrupt act is to hasten the 
final settlement of the bankrupt's affah*. The 
proceedings in bankruptcy are speedy, and in 
many cases summary. In tbe bankrupt act 
of 1841 it was provided (5 Stat 447, § 10) that 
"all the proceedings in bankruptcy in each 
case shall if practicable be finally adjusted, 
settled and brought to a close by the court 
within two years after the decree declaring 
the bankruptcy." While this provision is not 
reenaeted by the banlirupt act of 1867, it is 
clear that the policy of the law is the same 



as If it were. By the twenty-eighth section 
of the act, provision is made for a final divi- 
dend at the end of six months from the ad- 
judication unless an action at law or suit in 
equity be then pending, or unless some other 
estate and effects of the debtor afterward 
come to the hands of the assignee, in which 
case the assignee shall as soon as may be 
convert such estate or effects into money, and 
within two months thereafter the same shall 
be divided in like manner. We think the 
limitation in the second section was enacted 
to carry out this policy of a speedy settlement 
of the bankruptcy. 

In order to arrive at the true interpretation 
of the law upon the question in hand, the 
provisions of the second, fourteenth and six- 
teenth sections of the act must be construed 
together, as if they Tvere all contained in the 
one section and stood side by side. So con- 
sidering them, their meaning appears plain, 
and the effect of the three sections is this: 
The assignee may sue for 'and recover the es- 
tate, debts and effects of the bankrupt in his 
own name, and have like remedy to recover 
all said estate, debts and effects as the bank- 
rupt might have if the decree in bankruptcy 
had not been rendered and no assignment had 
been made, provided his suit for that pm-pose 
is brought within two years from the time 
the cause of action accrued to him. This 
construction gives reasonable effect to all 
three sections and upholds the policy of the 
act looking to the rapid settlement of the 
bankruptcy. The clause in the bankrupt act 
of 1841 (5 Stat 446, § 8), corresponding to the 
provision in the second section of the law of 
1867, imder consideration, is in these words: 
"And no suit at law or in equity shall in any 
case be maintainable by or against such as- 
signee or by or against any person claiming 
an adverse interest touching the property or 
rights of property aforesaid, unless the same 
shall be brought within two years after the 
declaration and decree in bankruptcy, or after 
the cause of suit shall have first accrued." 
This phraseology excludes completely from 
the act of 1841 the construction which plain- 
tiff attempts to put upon the act of 1867, for 
by the act of 1841, it is clear that if the cause 
of action accrued before the bankruptcy, the 
action must be brought within two years 
from the decree, and if after the bankruptcy, 
within two .years from the lime the action ac- 
crued. We think it clear that the effect of 
the provision under consideration is the same, 
and that the change in the words used in the 
act of 1867 was not intended to accomplish 
an entire and radical change in the effect of 
the limitation. 

The consequences which must follow the 
construction claimed by the plaintiff are so 
absurd as to demonstrate its incorrectness. 
Thus: no cause of action accrues upon a 
promissory note until its maturity; from that 
date only the statute of limitations begins to 
run. Now, according to the theory of plain- 
tiff, if a promissory note, the property of the 
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debtor, falls due the day after the bankrupt- 
cy, the assignee must bring his action -within 
two years, but if it falls due the day before 
the bankruptcy, he is allowed the full term of 
the general limitation laws, six, ten or fifteen 
5'^eai'S, as the case may be, in which to bring 
his action. Such, we are convinced, is not 
the true inteipretation of the law. In our 
view, on all matured claims and demands, 
the cause of action accrues to the assignee at 
the date of the assignment; all others from 
their maturity or at the time when an action 
will lie, and he must sue within two years 
from tihese dates respectively. We are there- 
fore unable to see any error in our finding 
and judgment, and the motion for a new trial 
must be overruled. 



NORTON (HEWETT v.). See Case No. 6,- 
441. 

NORTON V. The ISLAND CITY. See Case 
No. 10,306. 

NORTON (McOAN v.). See Case No. 8,677. 
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NORTON V. MEADER et al. 

[4 Sawy. 603.] i 

Circuit Court, N. D. California. Oct. 4, 1866.2 

"Whex Holder of Legal Title will be Charged 
AS Trustee — Scope of Califoknia Statute of 
Limitations— Pleading — Object and Pobposb 
OP United States Land Commission — Pkotec- 
TioN Afforded Purchasers in Good Faith 
for Value and without Notice — Service of 
Process — Omission op Sheripp's Return — 
Married Woman Cannot Contract Personal 
Obligation — Married Woman's ACKNO'm.EDG- 
MENT of Deed — Acquaintance op Contents 
through Interpreter — Exception in Deed of 
Land Described in Another Deed — Purchase 
of Land — Notice of Adverse Claim. 

1. Wherever property is acquired by fraud, 
or under such circumstances as to render it in- 
equitable for the holder of the legal title to re- 
tain it, a court of chancery will convert him into 
a trustee of the true owner. 

2. The statute of limitations of California ap- 
plies as well to equitable as to legal remedies, 
being directed to the subject-matter and not the 
form of the proceeding, or the form in which it 
is presented. It would seem therefore that, 
where the objection is not raised by demurrer, 
parties claiming its bar should plead it, or insist 
upon it in their answer in equity suits as in ac- 
tions at law, 

3. The object of the government in creating 
the board of land commissioners, was to separate 
the public lands from those which constituted 
private property, and discharge its treaty obliga- 
tions to protect private claims; the only question, 
therefore, in which it is concerned is, what had 
the former sovereignty parted with; not what 
had transpired between private jjarties subse- 
quent to the action of that sovereignty. 

4. Whilst equity will reach the holder of the 
legal title of lands, who has obtained it by fraud, 
and also parties acquiring it under him without 
consideration, or with notice of the rights of the 

1 [Reported by L. S. B. Sawyer, Esq,, and here 
reprinted by permission,] 

2 [Aflarmed in 11 Wall, (78 U. S.) 442.] 



real owner, it will extend its protection to pur- 
chasers in good faith for valuable consideration 
without such notice. 

5. Where a sheriff made two certificates of 
service of a copy of summons and certified copy 
of complaint, according to one of which he 

served "a true of this writ attached to a 

certified copy of complaint," and according to 
the other he served "a true of the com- 
plaint attached to a true copy of the summons:" 
Held, that the certificate of service was good; 
and that the omission in one certificate was 
cured by the statement in the other. 

6. If a person declines to receive from an offi- 
cer a paper presented for service, the officer may 
deposit it in any convenient place in the presence 
of the party, and the service will be good. 

[Cited in Borden v. Borden, 63 Wis. 377, 23 
N. W. 574.] 

7. The recitals in a judgment or decree by a 
competent court that the defendants had been 
legally summoned are prima facie evidence there- 
of. 

8. A married woman in California is incapable 
of contracting a personal obligation, except in 
certain special cases provided by statute; her 
uniting in the execution of such obligation with 
her husband will not render it any more than 
his individual obligation. 

[Cited in Manning v. Hayden, Case No. 9,043; 
U. S. Trust Co. V. Sedgwick, 97 U. S. 309.] 

9. A court cannot render a personal judgment 
against a married woman on a contract purport- 
ing to be her personal obligation. Such a judg- 
ment may be attacked collaterally, although the 
court may in other respects have had jurisdiction 
over her person and the subject-matter of the 
suit- 

[Cited in Galpin v. Page, Case No. 5,20G; U. 

S. Trust Co. V. Sedgwick, 97 U. S. 309; 

Canal Bank v. Partee, 99 TJ. S. 331,] 
[Doubted in McCurdy v, Baughman, 43 Ohio 

St. 83.] 

10. Where a certificate of acknowledgment to 
a deed by a married woman stated that she was 
made acquainted with the contents of the con- 
veyance through a sworn interpreter: Beld, that 
it was not necessary to show that the contents 
were made known to her by the officer himself, 
such information being imparted by the interpre- 
ter in the officer's presence and by his direction. 

11. Where a deed of a tract of land excepted 
from its operation a parcel conveyed by another 
deed, the exception is not void for uncertainty, 
if the parcel in the deed mentioned is described 
with definite boundaries. 

12. Though a person pays full value for land, 
and after inquiry supposes he is getting a good 
title, yet if he is aware of an adverse claim, 
which afterward proves to be valid, he cannot 
protect himself on the plea of having been a 
bona fide purchaser. 

This is a suit on the equity side of the court 
to charge the defendants [Hoses A. Header 
and others] as trustees of certain real prop- 
erty, situated in the county of Santa Cruz, 
and to compel a transfer of the legal title 
held by them to the complainant [Charles E. 
Norton]. It was heard on the pleadings and 
proofs in September, 1866, but was decided 
at the subsequent October term. As thus 
present-ed, the case was substantially this: 

On the thirteenth of February, 1839, three 
sistei"s, JIuria Candida, Maria Jacinta, and 
Maria de los Angeles Castro, presented a pe- 
tition to Alvarado, then governor of the de- 
partment of California, for a grant of a ti'act 
of land known as El Refugio, situated in the 
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present county of Santa Cruz, On tlie same 
day the petition was referred to the admin- 
istrator of the adjoining mission, and upon 
his favorable report, the governor, on the 
sixteenth of March, 1839, made "to the par- 
ties interested" a provisional concession of 
the land— a concession subject to his fvirther 
action in tiie premises, and also gave them 
permission to occupy the laud pending the 
proceedings. Under this permission the peti- 
tioners entered into the possession of the 
premises. At the same time the governor, to 
obtain the proper information to guide Ms 
further action, directed the prefect of the 
district to report upon the subject of the peti- 
'tion. The prefect reported that a grant could 
be made of the tract solicited, as it was 
vacant land and not claimed by any one. Ac- 
cordingly, on the eighth of April, 1S39, the 
governor made a formal concession of the 
tract to the three sisters by name, referring 
to their petition and the report of the prefect, 
and declaring them "owners in fee of the 
land known by the name of El Refugio," and 
directing that tlie proper grant or title pa- 
pers (titulo) issue to them, and that the pro- 
ceedings in the case (the expediente) be re- 
tained for the knowledge and approval of the 
departmental assembly. These proceedings 
are designated by the number 131. In this 
concession the name of one of the sisters, 
Maria de los Angeles, is now erased and over 
the erasure is written the name of Jose Bol- 
cofC. On the twenty-second of May, 1840, 
this concession was approved by the depart- 
mental assembly. The approval, as entered 
on the journals of the assembly, has upon it 
the number of the expediente, 131, and men- 
lions the date of the concession, and desig- 
nates the three sisters by name as the parties 
to whom it was made. On the thirteenth of 
Jime following, the governor, referring to the 
action of the assembly, directed a certificate 
of the approval to be issued to the three sis- 
ters. At the time the concession was made, 
Jose Castro was prefect of the First district, 
and as such officer kept a record of the grants 
of land made in the district. The grants 
made by himself, as prefect, he entered at 
length, but of the grants made by the gov- 
ernor he entered only a memorandum, desig- 
nating their date, the parties to whom issued, 
and the land granted. A book purporting to 
be the original registry kept by him is now 
in the archives in the custody of the sur- 
veyor-general of the United States. It bears 
on its face evidence of its genuineness, and is 
verified in every particular, which is sus- 
ceptible of verification by documents in the 
archives. It contains a memorandum of nine 
gi-ants of the governor; eight of these grants 
are found in the archives. Each of them has in- 
dorsed on it a memorandum directing its entry 
by the prefect in his registry, and a mhiuteby 
the secretary of the prefect that it has been so 
entered with reference to the page of the reg- 
istry. The minutes on these grants of the 
entries in the registry correspond. Of the 
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nine grants noted in the registry, the eighth 
is not found in the archives. This eighth is 
the one which the complainant contends was 
issued to the three sisters. The entry in the 
registry is that on the eighth day of April, 
1S39, the governor granted to them the place 
called Eefugio. This entry was made on the 
day following. There is also in the archives 
an index of grants which was prepared be- 
tween 1838 and 1845, by a clerk in the office 
of the secretary of state of the department, 
and under his direction, and is commonly 
known as Jimeno's Index, This index gives 
the number of the expedientes, the names of 
the grantees, and the designation of the land 
granted. Upon the index there is found 
against No. 131 the entry of a grant of land 
designated as "El Refugio," and the name 
of Jose BolcoflE written over an erasure. It 
is admitted that originally the names of the^ 
three sisters were written here. This was 
the documentary evidence which the com- 
plainant produced to show that a grant of the 
rancho El Refugio was issued to the three 
sisters, under whom he claimed by sundry 
mesne conveyances. The parol evidence pro- 
duced by him related chiefly to the possession 
of the premises since the concession of the 
governor, and certain alleged admissions, 
j verbal or by conduct, of the sisters. 
; The defendants claimed title to the prem- 
j ises through Jose Bolcoffi; and of some por- 
I tions of the premises they also alleged a con- 
I veyance or release from the sisters. As docu- 
j mentary evidence of title they produced: 
First, a paper pui-porting to be- a grant of El 
Refugio to Jose Bolcofif, by Governor Al- 
varado, bearing date the seventh of April, 
1841; second, a certificate of Governor Al- 
varado, dated July 28, 1841, stating that the 
grant made on the eighth of April, 1839, 
in favor of Jose BolcofiC, was approved on the 
twenty-second of May, 1841, by the depart-- 
mental assembly, and purporting to quote the 
language of the proceedings of that body. 
The certificate concludes by stating that it 
was issued to the party interested for his 
security, in consequence of the decree of the 
thirteenth of June preceding, existing in the 
expediente; third, a document purporting to 
be a record of juridical possession, given to 
BolcofiC, July 26, 1842; fourth, a diseno or 
sketch of the tract El Refugio; and, fifth, a 
patent of the United States, bearing date on 
the fourth of Februai-y, 1860, issued to Fran- 
cisco and Juan BolcofE upon the confirmation 
of the alleged grant to Jose BolcofiC. In 1822, 
one of the sisters, Maria Candida, intermar- 
ried with Jose Bolcofif, and in 1839, Maria de 
los Angeles intermarried with Joseph L. 
Majors. The three sisters lived together as 
members of the family of BolcofE upon the 
land granted— Los Angeles until her mar- 
riage, and Jacinta until 1850. when she be- 
came a member of a religious order in the 
Catholic Church, and has not since resided 
upon the premises. Since some time in 1850, 
Majors and wife had occupied a portion of 
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the tract, claiming their right ta the posBes- 
sion undac the grant to the sisters. In 1852, 
Francisco Bolcoffi and Juan Bolcoff, sons of 
Jose Bolcoff, presented their petition to the 
board of land commisslonei's, created under 
the act of March 3, 1851 [9 Stat. 631], for a 
confirmation of the claim to El Refugio, as- 
serted hy them under the alleged grant to 
their father. In support of their claim they 
relied upon the grant of Alvarado, the cer- 
tificate of approval by the departmental as- 
sembly, the record of juridical possession, 
and the sketch mentioned, with parol evi- 
dence of possession and cultavatioru No ques- 
tion was raised before the board as to the 
genuineness of these documents, and in Janu- 
ary, 1855, the claim was confirmed. An ap- 
peal from the decision was dismissed, and 
on the fourth of February, 1860, as already 
stated, a patent was issued thereon. In 1852, 
Majors presented for himself and on behalf 
of his wife a petition to the board for a con- 
firmation of her claim to one-third of the 
tract, unde^ the grant to her and her sisters. 
In support of the claim they produced the 
petition to the governor, the reports thereon, 
the provisional grant of March 16, 1839, the 
formal concession of April 8, 1839, and the 
order of the governor of June 13, 1840, to 
issue to them a certificate of the approval of 
the assembly. The board rejected the claim, 
holding, in substance, that no evidence was 
offered that any grant was issued to the three 
sisters; that the decree of concession was of 
itself insuflSicient; that untU a document as 
evidence of his rights was issued and deliv- 
ered to the grantee, a decree of concession 
and even favorable action of the department- 
al assembly did not pass any title, legal or 
equitable, and the property continued part of 
the public domain, subject to the disposition 
of the authorities of .the government, and ob- 
sei'ved that this was the view of the gov- 
ernor and departmental assembly, as he had, 
notwithstanding the concession to the sisters, 
issued two years subsequently a grant of 
the same land to Bolcoff, and the assembly 
had approved it. 

The whole decision proceeded upon the 
supposed genuineness of the documents offer- 
ed as evidence of Bolcoff's title and the sup- 
posed authority of the oflacers of Mexico to 
regrant lands once granted, without previous 
surrender by the first gi-antiee. It is true, the 
opinion of the board also spoke of a want of 
proof of compliance with the usual condi- 
tions of cultivation and inhabitation, but this 
view could only have been entertained up- 
on the idea that the residence and cultiva- 
tion of Bolcoff and his wife, and that of her 
sisters, were under different grants. The 
commissioners held, in confirming his claim, 
that cultivation and residence were suflGlcient- 
ly established. Since the action of the board 
upon these petitions, the registry of the pre- 
fect has been discovered, and the new light 
it throws upon the question of the issue of a 
grant to the sisters, and other circumstances, 



mentioned in the opinion of the court, led to a 
careful examination of the documents upon 
which the claim of Bolcoff rested and finally 
to the institution of the present suit. 

John B. Harmon, for complainant 

K. F. Peckham, Wm. Matthews, T. A- 

Fabens, J. M. Seawell, and W. T. Wallace, 

for defendants. 

Before FIELD, Circuit Justice, and HOFF- 
MAN, District Judge. 

FIELD, Circuit Justice. There is no doubt 
in our minds that a formal grant— a titulo — 
was issued to the sisters. The decree of con- 
cession entered on the eighth of Apiil, 1839, 
directs the issue of such a document, and no 
reason is alleged why the direction should not 
then have been carried out. The entry in 
the prefect's registry must have been made 
from such a document. The decree itself 
remained, and always has remained, in the 
archives of tlie government The issue of a 
certified copy, as inaccurately averred upon 
information and belief, would have been an 
unusual proceeding, and no ground is sug- 
gested for its adoption in this case rather 
than the proceeding directed, and the latter 
document could have been prepared witli 
equal facility. Nor is there any other in- 
stance where the prefect made an entry from 
any document other than the titulo. The ob- 
ject of the entry by him was not the preser- 
vation of evidence of preliminary proceedings 
of the governor towards grants, but of grants 
actually made. As the px-efect himself could 
also grant land under some circumstances, 
it was important for him, for the proper exer- 
cise of his authority, to know what part of 
the public domain had been disposed of by 
others. 

The approval of the departmental assembly 
in May, 1840, more than a year afterward, 
and the order of the governor in June, 1840, 
directing a certificate of the approval to be 
issued to the sisters, show that at those peri- 
ods there was no information possessed by 
the assembly or governor of any abandonment 
by the sisters of their interest in the conces- 
sion. On the contrary, the action of the gov- 
ernor proceeded upon the ground that no oth- 
er evidence of title, except what had already 
been delivered, was needed by them. If any 
other had been needed it would undoubtedly 
have been then ordered; and if no right re- 
mained in the sisters it is hardly to be sup- 
posed that the issue of the certificate to them 
would have been required. 

There is also evidence, clear and convin- 
cing, that in 1839 or 1840, juridical posses- 
sion of the land was given to the sisters, and 
that in this proceeding Jose Bolcoff appeared 
and represented them. The testimony of the 
assisting witnesses is direct upon this point, 
and also that no juridical possession was ever 
given in their presence or to their knowledge 
to any other person. It would be difllcult to 
produce more satisfactory evidence of the ex- 
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istence of a formal grant to tlie sisters than 
is tlius furnislied, for the official delivery of 
possession -was the final act in the Mexican 
land system for the investiture of a perfect 
title. 

The grant, when issued, without doubt went 
into the possession of BolcofC. As already 
stated, he was the husband of one of the sis- 
ters, and aU of them resided with him; they 
were ignorant women, not capable of read- 
ing; he would therefore, almost as a matter 
of course, become the custodian of their title 
papers. 

Were there any doubt upon the question of 
a grant to the sisters, and of its destruction 
by Bolcoff, we thinli it will be removed by a 
consideration of the documents produced in 
support of a title in himself. The decree of 
concession to the sisters is not denied, but it 
is insisted by the defendants— and tins was 
the pretense set up by Bolcoff himself— that 
the interest of the sisters was exchanged for 
an interest in a tract of land of which he had 
obtained a grant, and that in consecLuence of 
this exchange the grant of El Refugio was 
issued, at their request, to him instead of be- 
ing issued to them. The agreement is stated 
in this wise: That Majors and wife should 
relinquish to BoleofiE their interest in El Ke- 
fugio, and allow him to obtain a grant there- 
for in his own name; and in exchange for 
this, that Bolcofe should reluiquish to Majors 
his interest in a ranch known as St Augus- 
tine, of which he had obtained a grant in 
1833, and allow Majors to obtain a grant for 
the same, he paying BoleofiE, in addition, the 
sum of $400. It is alleged that this agree- 
ment was made after the intermarriage of 
Majors and Maria de los Angeles, and imm^ 
diately carried into execution; that Majors 
and wife took possession of St Augustine, 
and that afterward, on the seventh of April, 
1841, Maria Candida went personally to the 
governor and stated the agreement, when the 
governor, at her request, issued the grant to 
Bolcofe alone, and that the erasures in the 
decree of concession and in the index were 
at that time made by Jimeno, the secretary of 

Unfortunately for the defense, this state- 
ment is not only contradicted by Majors, but 
is inconsistent with almost every fact dis- 
closed by the records. Majors did, indeed, 
obtain the ranch St Augustine from Bolcofif, 
but it was by direct purchase, and not by an 
exchange of any interest in other lands. The 
transfer to him was made months before his 
marriage, and before even the petition of the 
sisters for El Refugio had been presented. 
The transfer to him is hidorsed on the ex- 
pediente of St Augustine in the archives, and 
bears date on the fourteenth of January, 1839. 

The alleged grant to BolcofE makes no al- 
lusion tp any pretended purchase or exchange 
with the sisters, or of any abandonment of 
their rights. It recites that he himself had 
petitioned for El Refugio, a recital which is 
inconsistent with his statement 



Of this document there is no trace to be 
found in the ai'chives of the department if 
we except the mutilated index of Jimeno. 
The absence of any such evidence of itself 
throws a strong suspicion upon the character 
of the document, for it was an essential part 
of the system of Mexico to preserve full rec- 
ord evidence of all grants of the public do- 
mahi, and of the proceedings by wMch tiiey 
were obtained. Pico v. U. S., 2 Wall. [69 U. 
S.] 282. It is incredible that in a matter of 
so much importance no minute was preserved 
of the grant, or of the relinquishment of the 
sisters. The loss of the Toma de Razon of 
that year does not account for the absence of 
all trace of either one or the other. No oth- 
er instance is found in the archives of the de- 
partment where a tract once granted had been 
relinquished or abandoned and a new grant 
made, without written evidence of the relin- 
quishment or abandonment, and it is not be- 
lieved that any such exists. 

The certifilcate by the governor of the ap- 
proval, by the departmental assembly, of a 
grant to Bolcoff is inconsistent with the al- 
leged grant produced. It states that the grant 
made on the eighth of April, 1839, in favor of 
Jose Bblcofe, was approved on the twenty- 
second of May, 1841, yet it is not pretended 
by the defendants ttiat any grant to Bolcoff 
was made on that day. The grant produced 
bears date the seventh of AprU, 1841. The 
certificate purports further to quote the lan- 
guage used by the departmental assembly in 
this approval. There was no session of the 
assembly in 1841; at least there is no evi- 
dence in the archives of the department that 
there was a session in that year, and if the 
year is erroneously given, and the approval 
of May 22, 1840, is intended, that relates only 
to the grant to the three sisters, who are 
theran designated by name, and no such lan- 
guage as that given is found on the journals 
of the assembly. 

The document purporting to be a record of 
juridical possession given to Bolcoff, July 26, 
1842, bears the signature of the prefect of the 
district and two attesting witnesses. One of 
the witnesses is unable to write, and the body 
of the entire document is in the handwriting 
of Bolcoff. The other witness testifies that 
he added his signature in 1851, when the doc- 
ument was presented to him by Bolcoff, with 
a request that he should sign it, inasmuch "as 
he had not done so when the possession was 
given; that at this time the document had 
not the signature of the prefect or of the other 
witness, and Bolcoff stated that he was going 
to them for thek signatures. Both of these 
witnesses testify emphatically that there nev- 
er was but one juridical possession of the 
premises, and, as we have already stated, 
that this was delivered to the sisters. Yet, 
Bolcoff testified before the land commission 
that the document was signed by all the par- 
ties in the year 1842. The erasures in the de- 
cree of concession and in Jimeno's Index are 
not identical. The erasure 'in the decree is 
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only of the name of one of the sisters; but 
Ihe erasure in the index is of the names of 
all of them. 

From this examination of the documents it 
is difficult to resist the conclusion that they 
are all false, and were fabricated by Boleoff, 
or some one at his instigation, to defraud the 
sisters of their property and secure the title 
to himself. Nor do we find any relief from 
the conclusion by the support giyen to his 
statements from the testimony of his wife, 
and of Alvarado and Castro. No such irrecon- 
cilable inconsistencies as are found between 
his statements and the documents, and be- 
tween the different documents themselves, 
would exist if the statements were true and 
the documents were genuine. 

By the false and fabricated documents and 
the suppression or destruction of the grant 
to the sisters, a confirmation of the claim un- 
der the alleged grant to Boleoff has been ob- 
tained, and the legal title secured to his chil- 
dren; when in truth and fact the real title 
was in the three sisters and should have 
been adjudged to them. Under these cir- 
cumstances, upon obvious principles of Jus- 
tice, the patentees and all persons holding un- 
der them with notice of the claim to the sis- 
ters, should be decreed to surrender up the 
title. The right of the complainant to a de- 
cree of this character rests upon the estab- 
lished doctrine, that whenever property is 
acquired by fraud, or under such circumstan- 
ces as to render it inequitable for the holder 
of the legal title to retain it, a court of chan- 
cery will convert him into a trustee of the 
true owner. 1 Spence, Eq. Jur. 4; Hardy v. 
Ilarbin [Case No. 6,060]. 

This is not the case of a confirmation and 
patent upon an independent grant having 
no relations to the proceedings of the sisters, 
but upon a grant alleged to have been given 
by agreement to Boleoff, as a substitute for 
the one decreed to the sisters. The ease pro- 
ceeds upon the ground that the confirmees ob- 
tained by fraud a confirmation in their 
names of the rights granted to the sisters, 
and by reason of the confirmation have se- 
cured the possession of the legal title to the 
premises. It is the possession of this legal 
title which prevents the complainant from 
maintaining ejectment for the premises, and 
drives him into a court of chancery for re- 
lief. 

In addition to insisting upon the genuine- 
ness and authenticity of the alleged grant to 
Boleoff, and other documents produced in 
support of his title, the defendants rely to 
defeat this suit upon several gi-ounds, the 
principal of which are: First, that the claim 
of the complainant is a stale claim and 
barred by the statute of limitations; second, 
that the complainant has no standing in 
court, by reason of the non-presentation of 
the claim of two of the sisters to the board of 
land commissioners for confirmation, and the 
rejection, by the board, of the claim of the 
other sister; and, third, that the defendants 



are bona fide purchasers of some portions of 
the property for a valuable consideration, 
without notice of the claim of the sisters, and 
for other portions have conveyances or re- 
leases from them, 

1. In this state the statute of limitations, 
as we have had occasion to obsei-ve, diffei-s 
essentially from the English statutes, and 
from statutes of limitation in. most of the 
other states. Those statutes in terms apply 
only to particular legal remedies; and courts 
of equity there are said to be bound by them 
only in cases of concurrent jurisdiction, and 
in other eases to act only by analogy to the 
statutes, and not in obedience to them. But 
in this state the statute applies as well to 
equitable as to legal remedies. It is directed 
to the subject-matter, and not the form of 
the proceeding, or the forum In which it is 
prosecuted. Lord v. Morris, 18 Cal. 4S6; 
Hardy v. Harbin [supra]. 

There would seem, therefore, to be as good 
reason for requiring parties claiming the bar 
of the statute to suits in equity in this state, 
when the objection is not raised by demur- 
rer, to plead such statute, or insist upon it 
in the answer, as there is for a similar rule 
where the bar of the statute is invoked in ac- 
tions at law. In some cases such is the rule 
now, as in suits to have an account of rents 
and profits of land. See Prince v. Heylin, 1 
Atk. 493. And were it necessai-y, we should 
not hesitate to hold that the rule in this 
state applies to all cases in equity; but it is 
not necessary now to go so far. For even 
where it was not essential by the old rules to 
plead the statute or to refer to it in terms, 
yet to claim any benefit of the statute, the 
pleader was required to state facts sufficient 
to bring the case within its operation, and 
then to insist that by reason of those facts 
the remedy of the complainant was barred. 
This has not been done by the defendants in 
this case; their claim, made in argument 
only, that the relief is barred will not an- 
swer. 2 Madd. 309; Van Hook v. Whitlock. 
7 Paige, 381. 

2. The presentation or non-presentation by 
the sisters of their claim under the grant to 
the board of land commissioners has nothing 
to do with the equitable relations between 
them and third parties. Such relations were 
never submitted to the board for adjudica- 
tion. The object of the government in cre- 
ating that tribunal was to separate the pub- 
lic lauds from those which constituted pri- 
vate property, and to discharge its treaty ob- 
ligations by protecting private claims. As 
we said in Hardy v. Harbin, the only ques- 
tion in which the government was concerned 
was, what interests in land had the former 
sovereignty parted with, not what had tran- 
spired between private parties subsequent 
to the action of that sovereignty; and so the 
supreme court of the United States "have 
frequently determined," to quote its own lan- 
guage, "that the government had no interest 
in the contests between persons claiming 
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■ex post facto the grant" Castro v. Hen- 
•dricks, 23 How. [64 U. S.] 442. And the su- 
preme court of California, whilst holding that 
the legal title was vested in the confirmee, 
has in repeated instances declared that equi- 
ties between him and third parties remained 
unaffected. See Hardy v. Harbin, where this 
subject is considered at length; also, Estrada 
V. aiurphy, 19 Cal. 272; and the recent de- 
•cision in Salmon v. Symonds, 30 Cal. 301. 

If, in this case, after the sisters had ob- 
tained their grant, Boleoff had fabricated a 
deed from them of the property, and present- 
ed the claim in his own name, and obtained 
a confirmation and patent, no question could 
be made against their right to demand a 
transfer to them of the legal title. He could 
not be heard to say that they would have 
lost the property by non-presentation, and 
that therefore he should be left alone in Ms 
fraudulent acquisition. His mouth would be 
stopped by his fraud. Nor, indeed, could it 
be in truth affirmed by any one that the 
property would have ultimately been lost to 
the sisters, and that relief might not have 
been afforded them by appropriate legisla- 
tion. As observed in the Hardy Case, the 
finder of personal property might with equal 
propriety justify its detention on the ground 
that the true owner would never have found 
it 

Now the case supposed is, in all its essen- 
tial features, the case at bar, the only differ- 
ence being the presentation of a fabricated 
grant from the governor instead of a fabri- 
•cated deed of the sisters, with a representa- 
tion that the grant was issued to Bolcoff, by 
Agreement with the sisters, as a substitute 
for the one decreed to them, and, in fact is- 
sued to them. It would be a reproach to the 
administration of justice if a court of equity 
could afford no remedy to the injured par- 
ties. 

3. But whilst equity will reach the perpe- 
trator and parties acquiring the property un- 
■der him without consideration or with no- 
tice of the rights of the real owners, it will 
■extend its protection to purchasers in good 
faith for a valuable consideration without 
■such notice; and there are several of the de- 
fendants who occupy this position. Some of 
the defendants have also conveyances or re- 
leases of the interest of two of the sisters. 
We have looked enough into the large folio 
volume of two hundred and twenty-seven 
pages, containing an abstract of the different 
•conveyances by the sisters and parties claim- 
ing under them, and by officers of the law, 
and Into the circumstances attending the exe- 
cution of such conveyances, to satisfy us that 
■only an undivided portion of the tract grant- 
ed to the sisters can be decreed to the plain- 
tiff under the views expressed in this opinion; 
and that the remaining portions will rest 
with the defendants— with some of them as 
bona fide purchasers, without notice; with 
■other's, as grantees of the interest of two of 
the sisters. An interlocutory decree In. favor 



(Case No. 10,351) NORTOK 

of the complainant will be entered and ref- 
erence ordered to a master to report which 
of the defendants are bona fide purchasers, 
without notice of the claim of the sisters; 
and what parcels were so purchased, and al- 
so of what parcels the interest of the sisters, 
or any of them, has Ijeen conveyed to the de- 
fendants, with all necessary particulars; and 
upon the coming in and confirmation of his 
report a final decree will be entered direct- 
ing the defendants to transfer to the com- 
plainant their title to all parcels and un- 
divided interests in parcels, not thus acquired 
and held. 



In accordance with the foregoing decision 
an interlocutory decree in favor of the com- 
plainant was entered, and a reference order- 
ed to a master, who, after hearing the proofs, 
made an elaborate report upon the matters 
referred. To this report various exceptions 
were taken by counsel. These exceptions 
were argued and all but one were overruled, 
and a final decree entered. The following 
opinion was delivered when the decision on 
the exceptions was made. 

FIELD, Circuit Justice. The exceptions 
are numerous, and not always consistent 
with each other. "We shall not undertake to 
pass upon them separately, but will consider 
the principal matters objected to in the re- 
port in the order in which they are treated 
by the master. The first matter of exception 
is the ruling upon the proof of service of the 
summons in the case of Moses A. Meader v. 
Jose Bolcoff and Maria Candida, his wife, 
and others. 

It appears in evidence that on the nineteenth 
of March, 1853, Bolcoff and his wife and two 
sons executed a mortgage to Meader upon a 
portion of the premises, being a tract of 
about three miles square, to secure their joint 
and several promissory note of §8,073, draw- 
ing interest at the rate of three per cent. 
a month. The case referred to was a suit 
to foreclose this mortgage. The proof of 
service consisted in two certificates of the 
sheriff— one indorsed upon the summons, and 
one upon a certified copy of the complaint 
The first certificate was as follows: "Personal- 
ly served the within summons on Maria Can- 
dida Bolcoff, by delivery of a true of 

this writ, attached to a certified copy of com- 
plaint The said defendant refused to take 
the writ I laid it on a chair in the presence 
of said defendant and in the presence of one 
Erank Koan. Santa Cruz, June 13, 1855," 
The second certificate is dated June 10, 1855, 
and is to the effect that on the thirteenth of 
June the sheriff served the complaint on the 
defendant by personally delivering to her, 

in the town of Santa Cruz, a true of 

the complaint attached to a true copy of the 
summons. 

Two objections are taken to these certifi- 
cates: (1) That they do not show a service of 
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a copy of the summons; and (2) that a de- 
posit of the paper designated on a chair in 
the presence of the defendant, upon her re- 
fusal to receive it, was not a sufficient de- 
livery. 

"We do not think either of the objections 
well taken. The blanks in both certificates 
should have been filled with the word 
"copy," but no one could possibly be misled 
by the omission, or hesitate as to the word 
to be supplied. Were this otherwise, the 
omission in one certificate is cured by the 
statement in the other. The two certificates 
taken together show a compliance with the 
requirements of the statute. See Billings v. 
Roadhouse, 5 Cal. 71; and Moore v. Semple, 
11 Cal. 360- 

The second objection is no better than the 
first If a defendant declines to receive 
from the proper officer a paper presented by 
him for service, he may deposit it at any 
convenient place in the presence of the par- 
ty. The objection that the officer did not 
explain the character of the paper cannot 
be heard from the defendant She should 
have received it, and esamined it herself, or if 
unable to read, sought an explanation of its 
purport from those who could. Had she de- 
sired it, the officer would have given her the 
necessary information. The ruling of the 
master upon the sufficiency of the proof of 
service was correct 

But independent of the certificates, the 
sei-vice is sufficiently shown by the decree 
itself. That recites, among other things, that 
it appeared to the court that all of the de- 
fendants had been legally summoned. The 
fact was an essential preliminary to the en- 
try of the decree, and of facts of that na- 
ture the recital is prima facie evidence. Corn- 
stock V. Crawford, 3 Wall. [70 U. S.] 396; 
Barber v. Winslow, 12 Wend. 102; Potter v. 
Merchants' Bank, 28 N. T. 641. 

In the foreclosure suit a decree was ren- 
dered July 3, 1855, directing that the mort- 
gaged premises be sold; that the complain- 
ant recover against the mortgagors the 
amount of the promissoiy note, principal and 
interest, which was stated, besides the costs; 
that the proceeds of the sale be applied to 
the payment of that amount; that any sur- 
plus remaining be paid to the mortgagors, 
and that execution issue against them for 
any deficiency. Under this decree, the mort- 
gaged premises were sold, and were bid in 
by Lleader, to whom a deed was subsequent- 
ly executed by the sherifC. The proceeds re- 
ceived did not pay the amount due on the 
mortgage. A deficiency of over §7000 re- 
mained. For this deficiency an execution 
was issued, and a sale was made thereun- 
der of the separate property of Candida in 
the balance of the rancho Bl Refugio, which 
at that time consisted of two undivided 
thirds. At the sale, Meader became the pur- 
chaser, and in due time received the sheriffs 
deed. The master held the present judg- 
ment against Candida and the sale under it 



void, and this ruling constitutes the second 
matter of exception to his repoi*t 

We think the ruling was clearly correct 
Except in certain special cases, to which we 
will presently refer, a married woman is in- 
capable of contracting a personal obliga- 
tion. Her disability, arising from her cov- 
erture, prevails in all its .force in this state 
as at common law. By no form of ac- 
knowledgment, or mode of execution, can 
this disability be overcome. Her signature 
will not impart validity to the contract; nor 
will her uniting in its execution with her 
husband render it any more than his per- 
sonal obligation. 

It is true that in some states equity will 
impose, as a charge upon her separate es- 
tate, the payment of a debt contracted for 
the benefit of such estate, or for her own 
benefit upon its credit, but this liability of 
her separate estate does not exist even there, 
according to the later and better considered 
cases, unless the engagement of the wife 
specifically relate to such estate, or indicate 
an intention specifically to charge it Yale 
V. Dederer. IS N. T. 269, 22 N. Y. 451. In 
this state her separate estate cannot be 
charged except by instrument in writing exe- 
cuted both by herself and husband. Maclay 
V. Love, 25 Cal. 367. 

The special cases referred to, where this 
disability does not exist with a married 
woman, are those where she acts as sole 
trader by the custom of London, or in this 
country by special legislation, or where she 
is obliged from necessity to act as a feme 
sole, as where her husband has absconded 
and abjured the country, or has been exiled, 
or has been imprisoned for life or years. In 
these last-mentioned cases, the husband is 
regarded as civilly dead, and the wife as be- 
ing in a state of widowhood. Except in such 
eases as these common law rule prevails. 

The case at bar is not one of the excep'- 
tional cases. It does not rest upon any valid 
obligation of Candida. The promissory note, 
for the security of which the mortgage was 
executed, was not binding upon her. It was 
only binding upon her husband and her sons. 
The execution of the mortgage created an 
incumbrance upon her interest in the proper- 
ty described therein, but it did not relate to 
or affect her interest in any other property. 

The general doctrine, as we have stated it 
is not controverted by counsel. Their posi- 
tion is, that the court which rendered the 
decree and ordered execution for the bal- 
ance, had jurisdiction over the parties and 
the subject-matter of the suit— the enforce- 
ment of payment of the debt by directing a 
sale of the mortgaged premises and execu- 
tion for any deficiency in the proceeds; and 
that its decree, however erroneous, cannot 
be questioned collatei-ally. 

The general binding force of judgments 
and decrees of courts, where they have ju- 
risdiction over the parties and the subject- 
matter, is admitted. Such judgments and 
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decrees are binding until reversed by regu- 
lar proceedings; but tlie very question pre- 
sented here is, bad the eouxt, wbicb acted in 
tbis case, any jurisdiction to render a per- 
sonal judgment upon tbe contract of a mar- 
Vied woman, and to direct the enforcement 
of tbe judgment by execution against ber 
property, except in tbe special cases men- 
tioned. 

To tbis question we tbink tbat tbere can 
be only one answer, and tbat tbis answer 
must be in tbe negative. All courts, even 
sucb as are designated courts of superior or 
general autbority, are more or less limited 
in tbeir jurisdiction; tbey are limited to a 
particular kind of cases, sucb as civil or 
criminal; or to particular modes of admin- 
istering relief, sucb as legal or equitable; or 
to transactions of a special cbaraeter, sucb 
as arise upon tbe bigb seas, or to th.e use of 
particular process in tbe enforcement of 
tbeir judgments. 

Now, by tbe general law a married woman 
cannot be personally bound by ber contract; 
nor can sbe, by tbe general law, be subjected 
on ber contract to a personal judgment. It 
matters not upon wbat consideration tbe 
contract is made; tbat inquiry cannot be 
bad, nor tbe furtber inquiry, wbetber equity 
may not furaisb some relief from tbe sepa- 
rate property of tbe party. However tbese 
inquiries migbt result, no personal judgment 
could follow; for sucb judgment upon tbe 
contract no court is competent to render. In 
tbis respect the jurisdiction of every court is 
limited. Various reasons ai*e assignedf or tbis 
limitation, some of wbicb would not be ap- 
plicable under our altered laws. Beeves, in 
bis treatise on Baron and Femme, states 
"tbat no action at law can be maintained 
against ber. For tbe judgment in tbat case 
would subject ber person to imprisonment; 
and thus tbe busband's rigbt to tbe person 
of bis wife would be infringed, wbicb tbe 
law will not permit in any case of a civil 
concern." "And for tbe same reason," be 
continues, "tbere can be no personal decree 
against ber in cbancery. It must be one 
that reaches her property only." 

Whatever may have been the reason orig- 
inally assigned for tbe limitations upon tbe 
autbority of tbe courts, tbe existence of tbe 
limitations is unquestionable. 

In Wallace v. Rippon, 2 Bay, 112, judgment 
had been taken against tbe wife jointly with 
tbe husband upon a bond, signed by both, and 
on the eseeution issued sbe was an-ested. On a 
motion for her discbarge her counsel con- 
tended that as sbe was under coverture at 
tbe time the bond was ^ven, it was abso- 
lutely null and void, and tbat all proceed- 
ings upon it were equally so. On the other 
hand, it was argued tbat she was a feme 
sole dealer, and bad tbe rigbt, under a spe- 
cial agreement of her husband, pursuant to 
an act of the state, to make sucb contracts, 
and that having done so sbe was bound in 
ber person and estate to fulfill them. But 



tbe judges were all of opinion tbat tbe bond 
was "originally void as to her, and conse- 
quently all the proceedings upon it were void 
also. That a feme covert may be made a 
sole trader under tbe act of assembly, and 
even in some cases oy tbe common law, but 
then that must always be set forth in tbe 
original contract, and specially shown in tbe 
legal proceedings, and alleged in the record, 
as it is a deviation from the general law 
of tbe land. In tbe present, case tbere is no 
sucb allegation; consequently all tbe pro- 
ceedings upon tbe face of them are absolute- 
ly void as against her, but are good and valid 
against tbe husband." Sbe was accordingly 
discharged. 

In Griffith v. Clarke, 18 Md. 457, a bill was 
filed to enjoin the enforcement out of tbe 
separate estate of the wife of a personal 
judgment entered by default against. herself 
and husband upon a note signed by both. 
The lower comrt of Maryland having refused 
to dissolve an injunction issued, the case 
went to tbe court of appeals of the state. 
It was there urged tbat the judgment could 
not be impeached on the ground of coverture 
or any other ground which could have been 
used as a defense at law. But tbe court 
said tbat the note signed by the wife could 
not be enforced by any proceedings at law, 
and tbat the judgment entered against ber 
hy default was a nullity. 

In Morse v. Toppan, 3 Gray, 411, it was 
held by tbe supreme court of Massachusetts 
that a judgment recovered against a married 
woman was void, though founded upon a 
contract made by her in carrying on business 
on ber own account and while living sep- 
arate from her husband. The action was 
brought upon the judgment wbicb bad been 
recovered against her by default upon a note 
given by her for articles necessary to carry 
on her business, wbicb was tbat of a keeper 
of a boarding-house. The court said: "Tbe 
fact tbat tbe defendant was a married wo- 
man when the judgment was rendered 
against ber, would alone be a good bar to 
tbis action. It would be tbe same as if she 
had entered into an obligation by bond at 
tbe same time, to wbicb sbe must have plead- 
ed non est factum. A judgment is in the 
nature of a eonti-act; it is a specialty and 
creates a debt, and to have that effect it must 
be taken against one capable of contracting 
a debt." 

In Dorrance v. Scott, 3 Whart 309, tbe su- 
preme court of Pennsylvania held tbat a 
judgment which had been entered upon a 
bond and warrant of attorney executed by a 
married woman with her husband was void, 
and tbat a judgment obtained upon a scire 
facias issued thereon was also void as re- 
spects her and her estate. Tbe case of Cald- 
well V. Walters, in the same court, is of sim- 
ilar import 18 Pa. St. 79. 

Tbe cases cited by coimsel from the Be-, 
ports of the supreme court of Texas would 
appear to be opposed to tbis view. By that 
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court it has been held that a personal judg- 
ment against a married woman is valid until 
revei-sed on appeal, and that under the exe- 
•cution issued thereon her separate estate 
may he sold. This was held in Howard v. 
North, 5 Tex. 290, where the judgment had 
heen rendered against husband and wife for 
fraudulent representations in the sale of 
land. "The acts of femes covert in pais," 
said the court, *'may be, and frequently are, 
void; yet this does not impair the conclusive 
force of judgments to which they are parties; 
and if they be not reversed on error or ap- 
peal, their effects cannot be gainsaid, when 
they are enforced by ultimate process, or 
where they are brought to bear on their 
Tights, in any future controversy." And the 
same doctrine has been applied there to per- 
sonal judgments entered upon contracts of 
married women; such at least we infer to be 
the fact, from the refusal of that couit to 
reverse, on appeal, such judgments, when 
rendered by default or consent. Laird v. 
Thomas, 22 Tex. 276; BuUoeli v. Hayter, 24 
Tex. 9. These decisions are exceptional, and 
proceed upon the peculiar statute of Texas 
respecting the rights and powers of married 
women, and do not affiect the general rule 
of law which prevails here. 

The claim of the defendant Courtis covers 
about two-thirds of the entire rancho. He 
deraigns his title from BolcofiE and wife 
through their conveyance to Augustus Le 
Plongeon, dated November 21, 1857. The 
master held that the certificate made by the 
county clerk of the admowledgment of the 
wife, Candida, of the execution of this con- 
veyance was radically defective; and this 
holding constitutes another ground of excep- 
tion to his report. The certificate was held 
defective In two particulars: (1) That it 
does not state that the contents of the deed 
were made known to her by the ofiicer him- 
self, but only through a sworn interpreter; 
and (2) that it does not state to whom the 
acknowledgment was made. 

The certificate states in the first place the 
personal appearance of the grantors before 
the officer; his knowledge that they were 
the persons described in, and who executed 
the conveyance; and the acknowledgment 
of both to him of their free and vol^mta^y 
execution of the instrument, for the uses 
and purposes therein mentioned. It then 
proceeds to give the separate acknowledg- 
ment of the wife, and states that on an 
examination separate and apart, and with- 
out the hearing of her husband, on being 
made acquainted with the contents of the 
conveyance "through Frank Alzine, an in- 
terpreter duly sworn," acknowledged that 
she executed the same, without fear or com- 
pulsion, or undue influence of her husband, 
and that she did not wish to retract the 
execution of the same. 

The certificate is sufficient in all particu- 
lars. The officer taking the acknowledgment 
of a married woman to a conveyance is di- 



rected to see that she is made acquainted 
with the contents of the instrument He 
is thus authorized and required to use the 
ordinary and customary mode of communi- 
cating the information to her. If she un- 
derstands our language, that would be the 
appropriate vehicle of communication; if a 
foreigner, ignorant of our language, the em- 
ployment of a sworn interpreter would be 
the natui-al means in analogy to the course 
pursued in taking testimony In the courts 
of justice; if deaf and she reads writing, 
the information might be given by the pen; 
or, if she understood them, by the signs em- 
ployed by mutes. The officer will comply 
with the law when he avails himself of the 
common means used by men in the ordinary 
transactions of life, exacting from the agents 
employed the security of an oath. It is not 
necessary, however, for him to state in his 
certificate in what manner the information 
is imparted. 

The second objection is without force. 
The certificate first states the fact of ac- 
knowledgment by both husband and wife to 
the officer, and then proceeds to give the 
character of the sepaiute acknowledgment; 
which means of course the separate acknowl- 
edgment to himself, not to any other person. 

The deed of Plongeon to Touchard, 
through which the defendant Courtis traces 
his title, in terms excepts from its opera- 
tion several tracts of land— among others a 
tract conveyed to Ignacio Castro, by deed 
dated September 3, 1S56. The counsel of 
Courtis objects to the exception as void for 
uncertainty, and cites the case of Jackson 
V. Hudson, 3 Johns. 387, where the court 
said: "An exception in a deed is always to 
be taken most favorably for the grantee, 
and if it be not set down and described with 
certainty, the grantee shall have the bene- 
fit of the defect." In that ease two deeds 
were in evidence, containing exceptions; one 
of them was for one-half of certain patented 
premises, and the exception was of "one 
thousand acres before conveyed to David 
Schuyler." The other deed was for one- 
fourth of the patent, and the exception was 
of "five hundred acres before conveyed" to 
the same person. It did not appear in what 
part of the tract covered by the patent these 
two parcels had been located, and there was 
sufficient land to supply them without touch- 
ing any part of the premises in controvei'sy. 
As the deeds were not explicit in this re- 
spect, the court held that the grantee was 
at liberty to locate the excepted tracts on 
whatever part of the patent he pleased as 
against any other person but Schuyler; ob- 
serving that where a deed may inure in 
different ways the grantee shall have his 
election which way to take it, and then lays 
down the general rule cited by counsel. 
There is nothing in this decision which sup- 
ports the objection taken in this case. Here 
the deed to Ignacio, which is referred to, 
does locate the excepted tract and give witli 
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precision its boundaries. There is no un- 
certainty in an exception in tlie sense of tlie 
rule, -where reference is made to the deed of 
the property for a description of the except- 
ed tract Here the only uncertainty is as to 
the deed mentioned; but the name of its 
grantee and its date being given, enough is 
presented to lead to inquiry; and slight in- 
quiry Tvould have furnished all required in- 
formation. 

The defendants, the Santa Gruz Petroleum 
Oil Works Company, hold two undivided 
thirds of the tract of five hundred acres 
claimed by them, through sundry mesne 
conveyances from, two of the sisters. They 
insist, moreover, that they are entitled to 
hold the entire interest as bona fide pur- 
chasers for value without notice. We 
think it very clear, from the evidence pre- 
sented, that the parties purchased in the be- 
lief that they were acquiring a good title; 
and they were advised, and acted -upon the 
opinion, that the patent to BolcofE settled 
adversely to the claims of the sisters all 
question as to the title of the land, and that 
they paid a full price for the premises. 
That they acted honestly there is no doubt; 
but still it is clear that they acted with full 
knowledge of the pretensions made by the 
sisters. The question, therefore, is not as 
to the good faith of the parties— mere good 
faith cannot transfer title from one who 
does not possess it— but whether they consti- 
tute in the sense of the law such bona fide 
purchasers as will entitle them to hold the 
apparent title which they acquired against 
the true owner. The law does not intend to 
give one man's property to another, though 
the latter may have ignorantly paid to a 
stranger its true value. But there are cer- 
tain-evidences of ownership, upon which it 
is important, for the interests of society, 
that parties in the purchase of property 
should be able to rely with confidence. 
Whoever purchases for a valuable considera- 
tion, relying solely upon these evidences, 
without notice of other claims, is protected 
in his purchase. But the position of the pur- 
chaser is entirely changed when he has at 
the time notice of the claims of othei-s to 
the property. He is then put upon inquiry 
as to the nature and extent of the claims, 
and must act at his peril. He cannot after- 
ward invoke tJie protection of the courts 
against what he knew existed at the time, 
however thorough may have been his in- 
vestigations as to the grounds of such claims, 
or complete his conviction of their worth- 
lessness. 

Now, in the present case, it is clear, as we 
have already stated, that the defendants, 
the Petroleum Oil Works Company, were 
informed of the pretensions made by the 
sisters; that they knew that these preten- 
sions had been asserted in the courts; that 
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they were not abandoned; that for one parcel 
at least a recovery had been had upon the 
title of the sisters; and that conveyances 
had been made by the sisters to the grantee 
of the complainant. The abstract of title 
furnished these defendants before complet- 
ing their purchase, gave them the informa- 
tion. They, therefore, purchased with no- 
tice, and must take the consequences of their 
error of judgment 

The defendant Ryan asserts a claim to 
one undivided third of a league in the 
rancho, under Joseph S. Majors and Maria 
de los Angeles, his wife, one of the three 
sisters. The claim is founded upon two in- 
struments: 1. A deed from Majors of his 
interest in the undivided third, for legal 
services to be rendered in the recovery of, 
or in defending the claim of Majors to one 
third of the rancho. 2, An instrament ex- 
ecuted and acknowledged by Los Angeles 
purporting to ratify the contract and deed 
of her husband. Neither instrument bears 
any date, but the first was acknowledged on 
the seventeenth of October, 1855, and the sec- 
ond was acknowledged on the sixteenth of 
•Tune, 1S58, and also on the twenty-seventh 
of August of the same year. The two in- 
struments are attached together, and it is- 
contended that they are to be regarded as- 
one instrument, and to have the effect of a. 
joint conveyance. 

There is nothing in the position; Majors, 
never had any interest to convey. A ratifi- 
cation by his wife of his deed would have 
been ineffectual to pass her title. But a 
married woman cannot, by an instrument 
executed by herself alone, ratify an instru- 
ment which she never executed. She can- 
not ratify an act confessedly done in disre- 
gard of the requirements of the statute, by 
a second act in which all the formalities es- 
sential to the validity of the original act are- 
omitted. A valid act cannot be accomplished 
by two illegal attempts at its execution. 

This concludes our examination of all the- 
"matters objected to which are deemed of 
sufficient importance to require special no- 
tice The alternative report of the master, 
made upon the hypothesis that his own view 
of the certificate of acknowledgment to the- 
deed of Plongeon might be erroneous, and. 
that such certificate might be held valid, will 
be adopted in lieu of the report made. All 
the exceptions of the defendants, which are- 
not sustained by this opinion, are disallowed. 

An order in conformity with the views 
here expressed will be entered; and the case- 
will be referred to the master to prepare the 
draft of a final decree to be entered in the- 
cause. In settling the form of the decree, 
the master will fix a day for the hearing of 
the parties. 

This case was appealed to the supreme court 
under the title of Header v. Norton, where the- 
decree was affirmed. 11 Wall. [78 TJ. S.] 442. 
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[3 Mason, 443.] i 

Circuit Court, D. Massachusetts. Oct Term, 
1824. 

Appeal — Whex Taken. 

An appeal from a decree of the district court 
must be taken in open court before the adjourn- 
ment sine die, unless a different period be pre- 
scribed by the court. 
[Cited in U. S. v. Haynes, Case No. 15,335; 
U. S. T. The Glamorgan, Id. 15,214; The 
New England, Id. 10,151; The Martha, Id. 
9,144; The Enterprise, Id. 4,500; Otis v. 
The Rio Grande, Id. 10,614; The Oriental, 
Id. 10,570; The Brantford City, 32 Fed. 
325.] 
[Cited in The Zephyr v. Brown, 2 Wash. T. 
44, 3 Pac. 187.] 

Libel for seamen's wages. The district 
court on the hearing decreed wages to the 
libellant; and no appeal being taken in 
court, the court adjourned without day. 
Three days afterwards, the respoudent claim- 
ed an appeal in the clerk's oflace; but the 
district judge refused to allow it, upon, the 
ground, that the party was bound to make 
his appeal before the final adjournment of 
the court sine die, or within such other 
period as the court should, upon his appli- 
cation, prescribe. A petition was addressed 
to the circuit court in behalf of the respond- 
ent for relief by J. K. Smith. 

STORY, Circuit Justice. The only modes 
of appeal, which are known in courts of ad- 
miralty, (at least as far as my researches 
have enabled me to ascertain,) are appeals 
made in open court, sedente curiU, immedi- 
ately after the decree, and then they are 
apud acta, or appeals made, within ten 
days after the decree, before a notary. 1 
Browne, Civ. &Adm. Law,494r-i98; 2 Browne, 
Civ. & Adm. Law, 435-439; Ought. Ords. 
Judi. tit. 277, 289, 294; Gierke, Praxis, tit. 
53, and note; Cod. lib. 7, tit. 62, § 6. This 
latter mode has never been in use in Ameri- 
ca, and has been expressly declared to be 
inadmissible by the supreme court, [Glass 
V. The Betsey] 3 DaU. [3 U. S.] 6, note. The 
judiciary act of 1789, c. 20 [1 Stat 73], has 
expresslS^ prescribed a period of five years, 
within which appeals may be made from 
the decrees of the circuit court to the su- 
preme court, and the mode in which it is 
to be done, by a citation to the adverse par- 
ty, &c., &c. (section 22). But it has pro- 
vided no mode as to appeals from the de- 
crees Of the district courts to the circuit 
courts confining the appeal only to the 
next circuit court (section 21). This omis- 
sion seems to Indicate a difference of inten- 
tion in congress as to appeals from the cir- 
cuit and district courts, leaving appeals from 
the latter to be regulated by the discretion 
of the court, or to be made only at the time 

1 [Reported by William P. Mason, Esq.] 



of the decree. The case, therefore, being 
untouched by statute, must be decided upon 
general principles. Acts 1792, c. 36 [1 Stat. 
275], and 1793, c. 22 [Id. 333], have given 
to all the courts of the United States au- 
thority to make such regulations for then- 
practice and business, as they may deem 
expedient; and doubtless under these acts, 
as appeals from the district courts are un- 
provided for by statute, these courts may 
by rule prescribe the times and modes of 
making them. They may require appeals 
to be made in open court before an adjourn- 
ment sine die, or afterwards, within a fixed 
time, in the clerk's oflace. It would be un- 
reasonable to suspend the execution of a de- 
cree during a whole vacation; and after 
execution once authorized and carried into 
effect, it would be inconvenient to allow ap- 
peals to the circuit court. In this district 
no regulations as to appeals have ever been 
made by the district court The uniform 
course, from the earliest period, has been 
to make the appeal in open court apud acta, 
before the adjournment of the court This 
course of practice is equivalent to a rule of 
the court; and must be considered as di- 
rectory to all parties. Wherever a desire 
for further time to consider of an appeal has 
been asked for, it has been readily acceded 
to by an adjournment of the court for this 
purpose. If I were to grant the petition in 
this case, it would be assuming the right 
to regulate the proceedings of the district 
court in a matter plainly within its general 
jurisdiction and authority. The decision of 
the district judge is in conformity to the 
general practice. No evil has hitherto 
grown out of it; and I do not feel myself at 
liberty to disturb it If any inconvenience 
should arise, it can easily be obviated by a 
special application to, or a general rule of, 
the district court. Petition dismissed. 



Case Wo. 10,353. 

NORTON V. SHELBY CO. 

[Cited in Kelly v. Milan, 21 Fed. 862. No- 
where reported; opinion not now accessible. 
The decree of the drcuit court was affirmed by 
the supreme court in 118 U. S. 425, 6 Sup. Ct. 
1121.] 



Case Ufo. 10,353a. 

NORTON V. STEVENS. 

[1 Hayw. & H. 94.] i 

Orphans' Court, District of Columbia. July 22, 
1842. 

Executors and Admisistkators — Preference 
Given to Judgment Creditors. 

The act of Maryland of 1798, giving preference 
to judgment creditors, does not embrace foreign 
judgments. 

1 [Reported by Jolm A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 
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R. S- Cose, for plaintiff. 
Richard Wallaeh, for defendant. 

GATJSIN, J. The administL-ator of Thomas 
H. Stevens, deceased, protested against a 
preference heing given to the judgment of 
George Norton against said intestate, ren- 
dered in Philadelphia county, in the state of 
Pennsylvania, and claimed that the act of 
assembly of Maryland of 1798 (chapter 101, 
suhc. J8, § 17)2 does not give or contemplate 
a preference to debts of this character. The 
court was of the opinion that the law of 1798, 
giving preference to judgment creditors, did 
not embrace foreign judgments, and therefore 
decided that the judgment of George Norton 
against Thomas H. Stevens, obtained in Phil- 
adelphia county, in the state of Pennsylvania, 
did not take preference over other creditors. 
From which order of the orphans' court the 
counsel for George Norton prayed an appeal. 
The plaintiff did not prosecute his appeal, 
and it was dismissed by his attorney. 



NORTON, The SENATOR MIKE. See Cases 
Nos. 12,666 and 12,667. 

NORVELL (HILL v.). See Case No. 6,497. 

NORVELL (POSTMASTER GENERAL v.). 
See Case No. 11,310. 

NORWALK, The. See Case No. 7,981. 



Case Ifo. 10,354. 

NORWALK BANK v. ADAMS EXP. GO. 

[4 Blatchf. 455; i 19 How. Prac. 462; 17 Leg. 
Int. 325; 43 Hunt, Mer. Mag. 710.] 

Circuit Court, D. Connecticut Sept 19, 1860, 

Carriers — Responsibility for Gexuinesess of 
Note Forwarded to Distant Bauk 

FOR DiSCOOXT. 

1. Where J., representing himself to he F., 
delivered to an express company a promissory 
note, which had been drawn payable three 
months after date, and, in that shape, had been 
signed by F., but which J. had fraudulently ob- 
tained possession of and altered to a two months' 
note, to be talien to a distant bank and dis- 
counted, and the proceeds to be returned by the 
carrier to J., he, at the same time, writing a let- 
ter to liie banic, subscribed with the name of 
F., directing the proceeds of the note to be re- 



2 "In paying the debts of the deceased, an 
executor or administrator shall observe the fol- 
lowing rules: Judgments and decrees against 
the deceased shall be wholly discharged before 
any part of other claims; after such judgments 
and decrees shall be satisfied, all other just 
claims shall be admitted to a distribution, on an 
equal footing, without priority or preference; if 
there be not sufficient to discharge all such judg- 
ments and decrees, a proportionable division 
or dividend shall be made between the judgment 
and decree creditors, but no executor or admin- 
istrator shall be bound to discover what judg- 
ments or decrees have been passed against the 
deceased, unless in the high court of chancery, 
or the general court of the shore, or the court of 
the county where the deceased last resided." 2 
Mascy, Laws Md. 478, 

1 [Reported by Hon, Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



turned by the carrier, and giving it to the car- 
rier to be delivered with the note, and the note 
and the letter were delivered, and the bank, on 
the faith of the note, discounted it, and gave to 
the carrier the proceeds, after deducting out of 
them the carrier's charge, in a package addressed 
to F., and the carrier delivered the money to 
J.: Held, in an action brought by the bank 
against the carrier to recover the amount of the 
money, that the carrier was not liable. 

2, The only undertaking on the part of the 
carrier was to deliver the proceeds to the per- 
son who employed the carrier. 

3. The note being, by its alteration, a forged 
note, not binding on F,, and having been deliv- 
ered to the carrier by the forger, the carrier did 
not become responsible to the bank for its genu- 
ineness. 

This was an action originally brought in 
a court of the state, and removed by the de- 
fendants into this court The case came on 
for trial before NELSON and SHIPilAN, 
J J., and a jury. The facts were as follows: 
In December, 1859, F. A. Williams, of the 
city of New York, sent from that city a 
promissory note, payable three months after 
date, for ?3,000, to the Norwalk Bank, at 
Norwalk, Connecticut, to be discounted. The 
cashier returned the note to Williams through 
the mail, with a letter, stating that the nots 
had too long to run, and that, if he would 
make it a two months' note, the bank would 
discount it. That letter was advertised by 
the post-office in New Yoric One J. S. Wil- 
liams called for the letter and obtained it. 
Acting upon the suggestion of the cashier, he 
altered the note to a two months' note, and 
then took it to the Adams Express Company 
in New York, and, representlug himself to be 
F. A. Williams, gave the note to the compa- 
ny, to be transmitted to the Bank of Norwalk, 
and directed the company to bring back the 
proceeds to him. He also wrote a letter to 
the cashier, requesting him to return the pro- 
ceeds by the express company, and signed the 
letter "F. A, Williams." That letter he gave 
to the express company, who forwarded it to 
the bank with the note. The bank discount- 
ed the note and gave to the express company 
its proceeds, (less $1,50 express charges,) 
amounting to $2,971,. in a package addressed 
"F. A. Williams, New York City," The bank 
took from the company a receipt for the mon- 
ey, and paid the company $1.50 out) of the 
proceeds of 'the note, for express charges. 
The money was rettu^ned to New York and 
there delivered by the company to J. S, Wil- 
liams, On the discovery of the fraud, the 
bank brought this action against the express 
company [in a state eoxirt in Connecticut] 2 
to recover the money. [The action was re- 
moved by the company into the federal 
court,] 2 The bank claimed, that, by the re- 
ceipt of the $1,50, and by the giving of the 
receipt for the money, the express company 
had undertaken to deliver the money to F. 
A. Williams^ to whom the package containing 
the money was directed. It also claimed, 
that the officers of the bank did not observe 

2 [From 19 How. Prac. 462,] 
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the letter accompany iijg the note; that the 
express company was guilty of negligence in 
not discovering the fraud; that it was an in- 
surer of the genuineness of the paper which 
it carried for collection; and that the hank 
had acted upon the faith of the directions 
given hy the express company to the bank, 
to transmit the money for the note through 
it to New York- 
Henry Button & Blr. Carter, for plaintiffs. 
Ralph I, Ingersoll, Samuel Blatchford, and 
Clarence A, Seward, for defendants. 

NELSON, Circuit Justice, after the evi- 
dence was in, and the counsel for the plain- 
tiffs had stated the grounds upon which they 
relied for a recovery, said: 

"We are of opinion, that the question in- 
volved in this case is wholly a question of 
law, as there is no dispute as to the facts. 
. It is agreed, at least the facts warrant the 
conclusion, that both of these parties, the 
bank and the carrier, are innocent parties, so 
far as regards this transaction— equally inno- 
cent, perhaps; and the question is, which of 
the two innocent parties must suffer the loss. 
This will depend upon the application of the 
rules of law to the admitted facts of the case. 

Now, the obligation that is charged upon 
the carrier by the bank is this, that he re- 
ceived the proceeds of the note and unda-took 
to deliver them to F. A. Williams, the maker 
of the original note, the genuine F. A. Wil- 
liams. That is the undertaking set out and 
charged upon the carrier, and it is the breach 
of that duty or undertaking upon which is 
founded the claim to recover the loss. The 
ground of the action against the carrier is 
the breach of duty in not delivering the pro- 
ceeds of the note to the genuine F. A. Wil- 
liams, according to the undertaking; that the 
carrier violated his duty in delivering to the 
fictitious F. A. Williams instead of the genu- 
ine F. A. Williams. 

It appeai-s, that the carrier had no knowl- 
edge of the F. A. Williams who was the 
maker of the original note, and no linowledge 
that he was in any way connected with the 
transaction, and no knowledge that there 
were any transactions existing between him 
and the bank. So far as it respects the car- 
rier, as connected with the transaction, F. A. 
Williams, the original maker of the note, was 
a perfect stranger. The note was delivered 
to the carrier by a person representing him- 
self by the name of F. A. Williams. He was 
in possession of the note, and, when he deliv- 
ered it to the carrier, representing himself 
to be F. A. Williams, he, at the same time, 
wrote a letter directed to the cashier of the 
bank, subscribing his name, "F. A. Wil- 
liams," to it. This note and this letter he 
delivered to the carrier, for the purpose of 
conveyance to the bank, with a view to the 
note's being discounted, and with directions 
to bring back the proceeds, provided the note 
was discounted. The note was received by 



the carrier in the usual way, and the only 
connection that the carrier had with the 
transaction was as a carrier of the package. 
The package, containing the note and the let- 
ter, was delivered to the bank. The bank re- 
ceived it and, upon the faith of the note, dis- 
counted it, and delivered the proceeds, accord- 
ing to the direction, to the carrier, to be re- 
mitted back to the person who employed the 
carrier. 

Now how, upon this state of facts, can a du- 
ty, or an undertaking, be predicated on the 
part of the carrier, to deliver these proceeds 
to F. A. Williams, the original maker of the 
note, a stranger to the company, of whom 
they had no knowledge, and for whom they 
had transacted no business? He was not 
their employer, in the transmission of the 
package to the bank. We are unable to see 
how, upon this state of facts, a promise or a 
duty can be raised, either express or implied, 
that they would deliver the proceeds to a 
stranger whom they never knew, and who 
had no connection with the ti-ansaction. 

It seems to us, that, upon the facts as they 
appear, the note being delivered to the car- 
rier, accompanied by a letter, by a person 
representing himself to be F. A. Williams, to 
be carried to the bank by the carrier, and 
delivered there, the whole employment being 
performed according to the undertaking, the 
bank receiving the paper signed by this man 
representing himself to be F. A. Williams, 
discounting it, and returning the proceeds to 
the company, the only implied undertaking 
on the part of the carrier, would be an under- 
taking to deliver the proceeds to the pei-son 
who employed the carrier. The company 
must have naturally supposed and believed 
that the bank and this person who delivered 
this note to them understood each other. 
The bank having discounted the note and sent 
back the proceeds according to the directions, 
the carrier must have supposed that it was 
a fair and ordinary transaction, and one in 
which the bank and this person understood 
each other. Therefore, the duty raised by 
implication was to deliver the proceeds to the 
person who had sent the note to the bank, 
and who had procured the discount of the 
note. 

As respects this letter, if it is of any impor- 
tance at all, it seems to us that the most ma- 
terial fact is, that the carrier performed his 
whole duty in regard to it. The letter was 
delivered to the bank. Their omission to no- 
tice it, whether from neglect or carelessness 
or misfortune, is certainly not to be charged 
upon a carrier who has performed his whole 
duty with respect to it. If, therefore, it is 
a material fact to influence the court in their 
judgment, we are bound to assume that the 
bank had full knowledge of the letter accom- 
panying the note. And, with respect to the 
endorsement upon the back of the package 
delivered to the bank, without regard to the 
purpose for which it was put on, it was the 
authority that the proceeds should be deliv- 
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ered to the express company. The letter ai- 
recting that the proceeds should be returned 
hy the carrier was the authority from the per- 
son "Who wrote the letter. 

"We are of opinion, therefore, that, on the 
facts of the case, looked at simply with ref- 
erence to the application of the rule of law 
that should determine the rights of the par- 
ties, no duty or promise could be raised or 
implied, on the part of the carrier, to deliver 
the proceeds to F. A. Williams, the original 
maker of the note, the genuine F. A. Wil- 
liams; but that, on the contrary, the only 
duty or promise that could be raised, upon 
these facts, against the carrier, was to deliv- 
er the proceeds to the person who employed 
the carrier. 

But there is another view of this case, 
which is independent of the view we have 
taken, and that is this: After the alteration 
of the note by the pretended F. A. Williams, 
it was no longer the note of the genuine F. 
A. Williams. It was a forged note. F. A. 
Williams was not under any obligation, by 
virtue of his signature to that note. As it 
respected him, it was the same as a note 
entirely fabricated, for three thousand dol- 
lars, payable in two months. It was, there- 
fore, a forged note, deUvered by tlie guilty 
party to the carrier, to be conveyed by it, as 
carrier, to the bank for the purpose of dis- 
count. That note was taken to and received 
by the bank, and, on the faith of itself, was 
discounted, and the proceeds were returned. 
Now, is the carrier responsible for the con- 
veyance of forged papers? Is the carrier an 
insurer of the genuineness of all papers that 
are put into his hands for the pui-pose of 
transmission or conveyance? We think not. 
This would be an alarming doctrine to lay 
down, as it respects the common caixier. 
This business, carried on through the medium 
of the' express companies, has become a very 
extensive business. The common carrier is 
only a mode of communicating with banks, 
transmitting notes for discount, and carrying 
back their proceeds. The carrier- has no 
earthly interest in such transaction, but as a 
mere vehicle of conveyance, is not connected 
at all with the party procuring the discount, 
or with the bank, does not influence the bank 
to discount the paper, and makes no repre- 
sentations in that regard, and the bank knows 
that the carrier has no other connection with 
the paper than as a mere vehicle of convey- 
ance. It would be a veiy strange doctrine 
to hold that, under such circumstances, the 
carrier should be responsible to the bank for 
the genuineness of the paper— that the mere 
carrying of it, the mere conveyance of it from 
the party employing the carrier, to the bank, 
should operate as a guarantee of the genuine- 
ness of all the paper put into the hands of the 
carrier for conveyance. That principle can- 
not be sustained. Now, that is this case.^ 
The note here was as much a forged note asj 
if it had been fabricated throughout. There, 
was no obligation on the part of F. A. Wil-! 

18FED.CAS. — 28 
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liams, the original and genuine maker of it, 
under the alteration. It must be regarded, 
therefore, as forged. 

We are quite clear that the case has not 
been made out on the part of the plaintiffs, 
and that the defendants are entitled to a ver- 
dict. 

The jury found a verdict for the defendants. 



Case ISTo. 10,355. 

NOBWALK LOOK CO. v. BERGER et al. 

[13 O. G. 47.] ' 

Circuit Court, E. D. Pennsylvania. Jan. 17, 
1878. 

Patents— RErssuE—VAX,iDiTT. 

Reissue letters patent No. 3,909, granted April 
5, 1870, to the Norwalk Lock Company (as- 
signees) for "improvement in reversible knob- 
latches," dedared valid. 

[This was a biU in equity by the Norwalk 
Lock Company against Berger, Mathes, and 
others, to enjoin the infringement of reis- 
sued letters patent No. 3,909, granted to H. 
H. Elwell April 5, 1870, the original letters 
patent No. 39,280 having been granted July 
21, 1863.] 

Charles Howson, for complainant. 
A. H. Evans, for defendants. 

MoKBNNAN, Circuit Judge. And now, to 
wit, this 17th day of January, 1878, this 
cause having been brought to final hearing 
upon the pleadings and proofs, and counsel 
for the parties respectively having- been 
heard thereupon, and the same having been 
duly considered by this court, it is found, 
and hereby ordered, adjudged, and decreed, 
that letters patent reissued April 5, 1870, 
numbered 8,909, to the Norwalk Lock Com- 
pany, assignees of Henry H. Elwell, for im- 
provement in reversible knob-latches, and 
set forth in the bill of complaint flOled, are 
good and valid, and that the title thereto is 
duly vested in the complainants. And it 
is further ordered, adjudged, and decreed 
that the defendants have disturbed, violated, 
and infringed the exclusive right of the com- 
plainants under the said letters patent, as in 
said bill set forth. And it is further ordered, 
adjudged, and decreed that the complainants 
do recover of the defendants the profits, 
gains, savings, and advantages made by the 
said defendants in consequence of the said 
infringement and violation of the exclusive 
rights of the complainants under the said 
letters patent, together with the damages 
the complainants have sustained thereby, 
and the costs, charges, and disbursements 
in this suit to be taxed. And it is further 
ordered, adjudged, and decreed that it be re- 
ferred to Robert N. Willson, Esq., as master, 
to ascertain and take, and state and report to 
the court, an account of the gains, profits, sav- 
ings and advantages which the said defend- 
ants have received, or which have arisen or 
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accrued to them from infringing the said ex- 
elusive rights of the said complainants under 
the said letters patent, as well as of the dam- 
ages the complainants have sustained there- 
by. And it is further ordered, adjudged, 
and decreed that the complainants, in such 
accounting, have the right to cause an ex- 
amination of said defendants, ore tenus or 
otherwise, and also the production of the 
books, vouchers, and documents of defend- 
ants, and that the said defendants attend 
for such pui-poses before said Robert N. 
Willson, Esq., master, from time to time, as 
said master shall direct. And it is also fur- 
ther ordered, adjudged, and decreed that a 
perpetual injunction be issued in this suit 
against the said defendants, according to 
the prayer of the bill. 



Case Wo. 10,356. 

The NORWAY.i 

Superior Court, S. D. Florida. Dec. 11, 1840. 

Salvage — CosrpExsATiox. 

[Cited in Baker v. The Slobodna, 35 Fed. 542, 
as an instance in which 45 per cent, of the 
cargo saved was allowed as a salvage compensa- 
tion.] 

[This was a libel in rem by John H. Geig- 
er and others "against the cargo and ma- 
terials of the ship Norway for salvage.] 

Adam Gordon, for libellants. 
S. R. Mallory, for respondent. 

MARVIN, District Judge, decreed that of 
the proceeds of the sales of the property 
saved by the schooners George Washington, 
Sally Ann, and sloop Huron from the wreck- 
ed ship Norway, the clerk first pay the 
duties thereon, the bills against said prop- 
erty for wharfage, storage and labor, and 
the proportion of clerk's, marshal's, and 
witnesses' fees properly chargeable to it, 
and then pay to the salvors forty-five per 
cent, of the residue in full compensation for 
their services in saving the same. Further, 
that the baggage appraised and marked in 
the return of the appraisers H. Dennis, C. 
Derbigny, H. Hamilton be charged with the 
payment of Mr. Tift's bill of $45.00, its prop- 
er proportion of the clerk's, marshal's, and 
witnesses' fees, and with the salvage of 
forty-five per cent, upon the appraised value, 
after deducting from such appraised value, 
the above enumerated charges, and upon 
the payment thereof it be restored to Captain 
Eldridge for the benefit of the owners. Fur- 
ther, that of the property saved by the sloop 
•Globe from said ship Norway, the duties, 
-wharfage, storage, labor bills and its pro- 
portion of the clerk's, marshal's, and wit- 
nesses' fees be first paid by the clerk, and 
that he pay one moiety of the residue to the 
salvors for saving the same. Further, that 

1 [Not previously reported.] 



of the proceeds of the property saved by the 
schooners William and Rome there be paid 
the duties, wharfage, storage, and labor 
bills, due upon the separate proceeds, and 
their respective proportions, of clerk's, mar- 
shal's, and witnesses' fees, and fifty-five per 
cent of the residue, to the respective salvors 
for saving the same. 



Case I^o, 10,357. 

The NORWAY. 

[1 Ben. 493.] i 
District Court, S. D. New York. Oct., 1867. 
Eevivixg Suit— Laches— Stat of Proceedings. 

1. Where a suit to recover for materials fur- 
nished to a vessel was commenced in September, 
1857, and, in December, 1857, the cause being 
then at issue, the claimants procured an order 
for a commission to examine a witness, with a 
stay of proceedings till its return, and direct in- 
terrogatories were served in June, 1858, but no 
cross interrogatories were ever served, and the 
commission was never sent, and the libellant 
died in May, 1859, and no further steps were 
taken by either party till October, 1867, when 
the libellant's executors applied to the court to 
be substituted as libellants, and to have the stay 
of proceedmgs set aside: Meld, that, as no time 
was fixed by statute within which executors 
must apply to be substituted, no laches could 
be predicated of the mere lapse of time, and in- 
asmuch as the claimants could have at any time 
compelled the executors to be substituted, the 
claimants were as open to the charge of laelies 
as the libellant, and the application to substitute 
the executors must be granted. 

2, As the delay had arisen apparently from the 
fact that both parties understood that the suit 
was not to be further prosecuted, and as the 
witness to be examined under the commission 
was material, and was now in the East Indies, 
and a commission to examine him could not be 
executed in less than a year, the claimants were 
entitled to a continuance of the stay. 

The libel [by Anthony J. Allaire] against 
the Norway in this case was filed on the 
29th of September, 1857, and a monition is- 
sued, under which the vessel was attached. 
She was bonded by the claimants, and their 
answer was put in on the 9th of November, 
1857. The action was noticed for trial, and 
put on the calendar for the December term, 
1857. The claimants then procured an order 
for a commission to examine a witness, with 
a stay of proceedings imtU the return of the 
commission. That order and stay had never 
been vacated. Direct interrogatories to be 
attached to the commission were served on 
the proctor for the libellant on the 5th of 
June, 1858; but no cross interrogatories 
were served by the libellant, nor had the 
commission ever been sent. Nothing had 
been done in the suit since the service of 
the interrogatories. The libellant died on 
the 13th of May, 1859, leaving a will, whicli 
had been duly proved before the surrogate 
of the city and county of New York, and on 
which letters testamentary had been issued 
to two executors named in the will, one of 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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whom resided in tlie city of New York, and 
the other in the county of Westchester. The 
executors had duly qualified, and now ap- 
plied to the court to be substituted as lihel- 
lants in the suit, in place of the original 
libellant, and for an order vacating the stay 
of proceedings. 

J. Van Vleek, for executors. 
Benedict & Benedict, for claimants. 

BLATOHFORD, District Judge. The ac- 
tion is one foxmded on contract, being 
brought to recover the amount of certain 
materials alleged to have been furnished for 
the building of the vessel. The cause of ac- 
tion, if there was any, therefore survived 
the libellant Under such circumstances, 
the right of the executors to have the suit 
continued in their names is one conferred 
by statute. Act Sept 24, 1789, § 31 (1 Stat. 
90). No period of time is prescribed by the 
statute within which they must come in 
voluntarily and apply to be substituted. 
Therefore no laches can be predicated on 
the mere lapse of time. If the claimants 
desired the suit to. proceed, they could, un- 
der the same statute, have at any time com- 
pelled the executors to come in within twen- 
ty days and be substituted. The provision 
of the statute is as follows: ""Where any 
suit shall be depending in any court of the 
United States, and either of the parties shall 
die before final judgment, the executor or 
administrator of such deceased party who 
was plaintiff, petitioner, or defendant, in 
case the cause of action doth by law survive, 
shall have full power to prosecute or defend 
any such suit or action until final judgment, 
and the defendant or defendants are hereby 
obliged to answer thereto accordingly; and 
the court before whom such cause may be 
depending is hereby empowered and direct- 
ed to hear and determine the same, and to 
render judgment for or against the executor 
or administrator, as the case may require. 
And if such executor or administrator, hav- 
ing been duly served with a scire facias 
from the office of the clerk of the court 
where such suit is depending, twenty days 
beforehand, shall neglect or refuse to be- 
come a party to the suit, the court may ren- 
der judgment against the estate of the de- 
ceased party, in the same manner as if the 
executor or administrator had voluntarily 
made himself a party to the suit." So, also, 
the claimants had it in their power to se- 
cure the issuing of the commission, without 
any cross interrogatories, if the libellant was 
remiss in furnishing them. Therefore, so 
far as laches is concerned, the claimants 
are, in any point of view, as open to the 
charge as is the libellant The motion to 
substitute the executors must, therefore, be 
allowed. 

The motion to vacate the stay is denied. 
The ' executors have permitted so long a 
time to elapse before taking steps to revive 



the suit, because both parties seem to have 
understood that the cause would not be fur- 
ther prosecuted. And yet neither has done 
anything to turn himself, or the other party, 
or the cause, out of court It appears that 
the witness, who was to be examined under 
the commission, is a material witness for 
the claimants, and now resides in the East 
Indies, and that the commission cannot be 
executed and returned in less than a year. 
Under the circumstances, I think that the 
claimants are entitled to a continuance of 
the stay. 

[NOTE. Subsequently motion was made by 
the_ libellants to appoint a commissioner to ex- 
amine the witness residing in the East Indies. 
The motion was granted. Case No. 10,358, In 
1869 the libel was dismissed, with costs. Id. 
10,359.] 



Case No. 10,358. 

The NORWAY. 

[2 Ben. 121.] t 

District Court S. D. New York. Jan., 186S 

Pkactice — Married Womas as a Commissioxeil 

Where an application was made for a commis- 
sion to examine a witness in the Bast Indies, it 
appearing that no one was known who could be 
named as commissioner, except the wife of the 
witness, she was named as commissioner. 

This was an application on the part of the 
claimants for a commission to examine a 
witness. The affidavits showed that the wit- 
ness was residing near Goa, in the East 
Indies, and that, after diligent inquiry, the 
claimants had been unaible to find the name 
of any official or merchant residing there, or 
any one else whom it would be proper to 
"name as commissioner, except the wife of 
the witness, who was a lady of intelligence 
and education, and the motion was made to 
appoint her as commissioner. After hear- 
ing counsel, the court granted the motion, 

J, Van Vleck, for libellants. 

Benedict & Benedict, for claimants. 

[For motion to stay proceedings, see case No. 
10,357; and for the final decision in this libel, 
see Id. 10,359.] 



Case Wo. 10,359. 

The NORWAY. 

[3 Ben. 163.] i 

District Court, S. D, New York. March, 1869. 

Lien— BoiLDiNG Coxtuact— Jurisdiction. 

A court of admiralty has no jurisdiction of a 
suit in rem against a ship, to recover for work, 
labor and materials done and furnished towards 
the building of the ship, even though the law of 
the state gives a lien upon the ship therefor. 

[Cited in Re Glenmont, 32 Fed. 704: The 
Glenmont 34 Fed. 403,] 

[Cited in The Victorian (Or.) 32 Pac 1042, 



1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 
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{In aamiralty. For the hearing upon order 
to vacate stay of proceedings, see Case No. 
10,357; and for motion to appoint a com- 
missioner to examine a witness residing in 
the East Indies, see Id. 10,358.] 

John Van Vleek, for lihellants, 
R. D. Benedict, for claimants. 

BLATCHFORD, District Judge. This is 
a libel filed in September, 1857, by Anthony 
J. Allaire, since deceased, against the ship 
Norway, to recover the sum of $2,608.20, for 
materials furnished and labor performed by 
Mr. Allaire, as a plumber and coppersmith, 
between June and September, 1857, towards 
the building of the ship. It is averred in the 
libel, that the ship is and was a domestic 
vessel, owned by residents of the state of 
New York; that such materials and labor 
Were necessary and proper to the building 
and constructing of the ship, and went into 
the ship and became part of her, and were 
furnished and done on the credit of the ship; 
and that the amount due for them is, by the 
laws of the state of New York, a lien on the 
ship. The principal point urged in defence 
is, that this court has no jurisdiction of the 
action. 

In a suit brought by the same libellant 
against The Francis A. Palmer [Case No. 
203], for materials furnished and labor done 
by him, as a plumber and coppersmith, in 
and towards constructing such ship, decided 
by Mr. Justice Nelson, on appeal, in the cir- 
cuit court for this district, in May, 1859, the 
ship being a domestic vessel, owned by resi- 
dents of New York, it was held that the 
district court had no jurisdiction of the suit. 
In his opinion in that case, Mr. Justice Nel- 
son, citing the ease of People's Ferry Co. v. 
Beers, 20 How. [61 U. S.] 393, decided by 
the supreme court at the December term, 
1857, says: "It was there held, that the 
admiralty jurisdiction did not extend to 
eases of liens claimed for work done or ma- 
terials furnished in the construction of 
ships; that the contract for building was 
not a maritime contract, nor did it involve 
rights and duties appertaining to commerce 
and navigation, in the sense of the law giving 
jurisdiction to the admiralty. This case was 
decided after full argument, and a careful 
consideration of the question, and we must 
regard it as settling the point of jurisdiction 
in the ease before us. For, if the court had 
no jurisdiction of the principal contract for 
building the vessel, and this on account of 
its nature and character, not being a mari- 
time contract, it had not of the collateral 
and incidental contracts arising out of the 
construction. They must be regarded as 
partaking of the nature of the principal one, 
or, certainly, as of no higher character in 
this respect. It may be said, however, that 
the statute of New York gives a lien to the 
mater^ial man and workman in this case, 
which distinguishes it from the ease referred 



to. It is true, that there was no statute hi 
the state of New Jersey, where that vessel 
was built, giving a lien to the builder; but 
that circumstance in no way influenced the 
judgment of the court. The result would 
have been the same if a local lien had been 
given by the state law. The local lien at- 
taches in no case within the admiralty law, 
as heretofore expounded by the courts of this 
country, except where the contract is mari- 
time in its nature and character. This was 
so decided soon after the courts recognized 
the local liens and enforced them in the ad- 
ijiiralty. It was so decided in the case of a 
libel by the master of a ship for his wages. 
The lien was denied, though given by the 
local law." The case referred to Is that of 
The Orleans v. Phoebus, 11 Pet. [36 U. S.] 
175. This construction of the case of 
People's Ferry Co. v. Beers [supra], and the 
soundness of the principle of the decision of 
the circuit court for this district in Allaire v. 
The Francis A. Palmer [supra], were affirm- 
ed by the supx-eme court, in Koach v. Chap- 
man, 22 How. [63 U. S.] 129, decided at the 
December term, 1859. That was a suit 
against a vessel for the price of machinery 
furnished to build her, and a lien was given 
therefor by the law of the state where she 
was built. Mr. Justice Grier, in delivering 
the opinion of the court says: "A contract 
for building a ship, or supplying engines, 
timber or other materials for her construc- 
tion, is clearly not a maritime contract. Any 
former dicta or decisions which seemed to 
favor a contrary doctrine were overruled by 
this court, in the case of People's Ferry Co. 
V. Beers, 20 How. [61 U. S.] 400." He then 
overrules the point that the jurisdiction can 
be maintained because the state law gives a 
lien, and cites the ease of The Orleans v. 
Phoebus [supra], to show that the contract 
for which the state law gives the lien must 
be a maritime contract, in order to be en- 
forceable in the admiralty. 

The libel in this ease must be dismissed^ 
with costs. 



Case Ko. 10,360. 

In re NORWICH & N. Y. TRANSP. CO. 

[8 Ben. 312,] i 

District Court, B. D. New York. Dec, 1875. » 

Limitation of Liability — Value of Vessel — 

When to be Takes— Stipulation poh 

Value — Insurance Moneys. 

1. A steamboat, by a collision with a schooner 
in Lonp: Island Sound, was set on fire and sunk. 
Her owners filed a petition in hmitation of their 
liability, and a reference was had to ascertain 
the value of the steamboat. Exceptions were 
taken to the report, which fixed such value at 
$2,500: Mdd, that the value to be talten was the 
value of the boat as she lay sunk; and that that 
value was correctly arrived at, by taking the 

1 IJleported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [Affirmed in Case No. 10,362.] 
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value of the wreck wLen raised and deducting 
therefrom the expense of raising. 

2. Neither the espense of raising her, nor of 
the repairs subsequently put upon her, nor of the 
insurance moneys received by her owners, under 
policies of insurance against fire, was to be 
added to such value so ascertained. 

[Cited in The Peshtigo, Case No. 11,018.] 

3. The valuation of the boat, in a stipulation 
for value, given in the suits brought against her 
after she had been repaired, was immaterial. 

The steamboat City of Norwich, while on 
a voyage from New London to New York in 
April, 1866, came in collision with a schoon- 
er, wfl5 seriously injured thereby, and set 
on fire, and presently sank. She was after- 
wards raised and repaired. The owners of 
the schooner brought suit to recover their 
damages in the district of Connecticut The 
owners of the steamboat in their answer 
claimed the benefit of the limited liability 
act of 1831 (9 Stat. 635). The case went to 
the supreme court of the United States, and 
is reported in 13 Wall. [80 U. S.] 126. 
Freighters of cargo on board the steamboat 
also filed libels against her in this district, 
and the owners of her were allowed to sub- 
stitute for her a stipulation for value (see 
Llewellyn v. Two Anchors & Chains [Case 
No. S,42S]), and interlocutory decrees in fa- 
vor of the libellants were afterwards ren- 
dered (see The City of Norwich [Id. 2,- 
760]). After the decision of the supreme 
court that the owners were entitled to the 
"benefit of the act of 1851 [13 Wall. (80 U. 
S.) 104], the owners of the steamboat filed 
a petition in this court to obtain the benefit 
of the act, in accordance with the rules 
adopted by the supreme coiurt in that be- 
half; whereupon an order was made by 
this court, staying all proceedings in the 
other suits, and referring it to the clerk, to 
ascertain and report the amount or value 
of the interest of the petitioners as owners 
of said vessel and her freight pending for 
the voyage upon which she was employed. 
See [Case No. 2,762]. The clerk reported that 
value at $2,300. Exceptions were taken to 
his report on behalf of the various libeUants. 
[For a complete history. of the case, see Id, 
10,362.] 

BENEDICT, District Judge. This was a, 
proceeding tak«n on behalf of the owners 
of the steamboat City of Norwich, to obtain 
the benefit of the provisions of the act of 
March 3d, 1851, limiting the liability of ship- 
owners. Upon presenting the petition, an 
order was made referring it to the clerk to 
ascertain the amount or value of the interest 
of the parties, as owners of said vessel and 
her freight pending for the voyage upon 
which she was employed. The report hav- 
ing been made, exceptions were taken there- 
to, which during the present month have 
been presented to the court for determina- 
tion. 

By some of these exceptions, the question 
is raised whether the value of the boat was 



to be ascertained as of a time after the col- 
lision and not before. In respect to this 
question it is sufficient to say, that it has 
been decided by the supreme court of the 
United States, in reference to this very col- 
lision, that the value of the boat after the 
collision was the limit of the owners' liabili- 
ty [Norwich Co. v. Wright] 13 Wall. [80 U. 
S,] 127. The exceptions to the report, on the 
ground that it was error to ascertain and 
report the value of the boat, as it was after 
the collision, must therefore be overruled. 

No error appears in determining that value 
to be the sum of ?2,500. The vessel was 
sunk and was of .some value as. she lay sub- 
merged. That value was properly ascertain- 
ed, by taking what she was proved to be 
worth after she had been raised and de- 
ducting therefrom the expenses of raising 
her. The exceptions upon that subject must 
therefore be overruled. 

Equally unfounded is the proposition that 
the expenses of raising the boat and the ex- 
penses of her subsequent repairs should be 
added to the aforesaid value. The excep- 
tions which claim that such expenses should 
have been added to. the amount reported, 
are therefore also overruled. 

The fact that this boat had been libelled 
by various parties seeking to enforce, by 
proceedings in rem, their claims arising out 
of this collision, in which action, a stipula- 
tion for value in the sum of ?70,000 was tak- 
en and the vessel released, has been also re- 
lied on here; and it is contended that the 
value of the vessel, as fixed by the stipula- 
tion taken in the suits in rem, must be taken 
as her value for the purpose of this proceed- 
ing, and furnish the limit of the owners' 
liability. The question here raised was pass- 
ed on by this coiurt when the order of refer- 
ence was made. I can only repeat here, 
that the value, fixed in the stipulation for 
value taken in the suits in rem, was the 
value of the vessel, at the time of her seizure 
in those actions. It did not pretend to be 
her value immediately after the collision; 
moreover, that stipulation was taken by 
virtue of the general powers of a court of 
admiralty, and not under the statute. See 
the stipulation. Place v. City of Norwich 
[Case No. 11,202]. The practice of taking 
such a stipulation, adopted in the cas© of 
this vessel, has so far proved convenient, 
and has since been resorted to in several 
cases, without objection made. I see jio 
reason for rejecting the practice, arising out 
of the law since declared by the supreme 
court [Norwich Co. v. Wright] 13 Wall. [80 
U. S.] 127. It proves a great convenience to 
parties to be able to give such a stipulation 
for value under the admiralty rules, and 
thus obtain immediate possession of the ves- 
sel, although it be intended afterwards to 
take proceedings to obtain the benefit of the 
statute. A stipulation so given holds good, 
until the actions in which it was given are 
made ineflCectual by means of proceedings 
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taken under the statute, Tvliicli' proceedings, 
•when concluded, afford foundation for the 
discharge of the stipulation for value. In 
no other respect do the two proceedings 
have any connection "with each other; and 
the amount, for which the stipulation for 
value "was given in the suits in rem, is -wholly 
immaterial in a proceeding taken under the 
statute. In cases of maritime ahandonment, 
under the general maritime law, neither the 
seizure nor a judicial sale of the ship, pro- 
cured in opposition to the owner, but with- 
out contestation on his part, had any effect 
in determining the limit of the owner's lia- 
bility, or prevented a resort to abandon- 
ment. Trib. of Commerce, Marseilles, 1828; 
Id. Aix, 1825; 2 Pouget, Droit Mar, p. 412. 
Nor would the case be changed if such a 
stipulation for value, as was taken for this 
vessel in the actions in rem, be deemed to 
be the substitute for the ship herself in 
court, and to which resort might be had in 
this proceeding; for it is plain that nothing 
in the stipulation itself estops the owners 
from showing what was the value of the 
ship at the time of the collision; and it is 
certain that the court would have power to 
require only so much of the amount of the 
stipulation to be brought into court as would 
be necessary to discharge the owners from 
their liabilities, and, upon the bringing in 
of such part, the court could direct the stipu- 
lation to be cancelled. The exceptions -rais- 
ing this question are, therefore, overruled. 

No freight was earned. The freight then 
pending was entirely lost The exceptions 
on this subject are, therefore, overruled. 

The remaining and main question to be 
considered is, whether the amount of money, 
paid the owners by insurance companies in 
performance of their policies of insurance 
upon the boat, is to be taken as forming 
part of the value within the meaning of the 
statute. The facts bearing upon this ques- 
tion are, that the boat was so injured by 
the collision that water rushed into her hull, 
whereby the flames were driven out from 
her fires, and she at once commenced to 
bum, and was to a great extent consumed 
before she sunk. 

There was an insurance upon her against 
fire, on which the owners have secured the 
sum of $49,283.07, and this money, it is in- 
sisted, must be accounted for by the owners 
before they can be held to have complied 
with the statute. The insurance was report- 
ed by the commissioner, and he declined to 
include that sum in his report I am of the 
opinion that his conclusion is right. 

It might be said that this question had been 
removed from the case by the form of the 
order of reference, which was settled with 
care upon notice, and which confines the in- 
quiry to the value of the vessel. But I do not 
rest my decision upon that point, nor do I 
consider the question to have been disposed 
of by the decision of the supreme court of 
the United States, where the value of the 



vessel alone is spoken of as the limit of the 
owners' liability. The words "value of the 
vessel" have, doubtless, been thus used with- 
out any reference to the question of insurance 
money; and the most that can be said is, 
that the use of those words by the supreme 
court, and in the order of reference, shows 
that the question under consideration here 
did not present itself as a question to be 
raised. Indeed, the language of the statute 
seems to render it impossible to raise such a 
question. Plainly, the words of the act do 
not cover the insurance money, and the ab- 
sence of any allusion to insurance Is signifi- 
cant. It is difficult to believe that such mon- 
ey would not have been distinctly mentioned, 
if there had been any intention to include it. 
It is, nevertheless, argued that the right of 
action of those freighters attached at the in- 
stant of the collision, by reason of the negli- 
gence whereby a collision resulted and put it 
out of the power of the boat to carry and de- 
liver the goods; that the value of the boat, 
at the time of the attaching of the liability— 
that is, at the blow, and before the fire— is, 
therefore, the limit of the owners* liability; 
that any assignment made in pursuance of 
the statute would relate back to this time, 
and east upon the freighters the risk of all 
subsequent perils; and that to the freighters 
must also be transferred all claims and rights 
of action arising from, or out of, the vessel 
by reason of any occurrence subsequent to 
the attaching of the liability; that the own- 
ers, at the instant of the collision, became 
trustees of the vessel for those who suffered 
damage by reason of the negligence, and any 
compensation or indemnity received by the 
owners is received for the benefit of the suf- 
ferers, and must, therefore, be accounted for 
in a proceeding like this. 

But with this argument there are two diffi- 
culties. In the first place, the fire was part 
of the original disaster, and not a subsequent 
occurrence. It was, in this instance, a nec- 
essary result of the blow. It is impossible, 
therefore, to separate the fire from the colli- 
sion so as to say that the risk of fire was 
upon the freighters. All that was left in 
existence by the blow of a colliding schooner 
was a vessel at once to be burned up and 
sunk from the necessities of the ease. The 
value of such a vessel consists in the value re- 
maining after the fire and sinking, and that 
value the sufferers have, by the report under 
consideration. 

In the second place the amount received 
for the insurance did not arise from or out 
of the vessel, but out of certain contracts of 
indemnity made by the owners of the vessel, 
to which contracts the freighters were not 
parties. Those contracts were not, and, with- 
out the consent of the insurers, could not be, 
transferred to the freighters, nor does the 
statute make any provision for such a trans- 
fer. The assignment provided for by the 
statut-e, if possible to be made after the colli- 
sion and before the fire, would pass no right 
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of action upon the policies of insurance. l)ut 
would simply detennine tbe interest of the 
insured in the property and discharge the in- 
surer from the risk. Moreover the law does 
not compel the ship-owner to take the benefit 
of the statute. He may elect whether or no 
to take proceedings to limit his liability; and 
until such election is made what interest can 
the freighters have in the vessel? 

This question, although new in this coun- 
try, because the statute is recent and has 
been seldom resorted to, is in truth an old 
question, long considered as settled in other 
lands. It cannot be doubted that our stat- 
ute limiting the liability of ship-owners was 
intended, so far as it goes, to confer upon 
the American ships the benefit of the law of 
abandonment long recognized as part of the 
general maritime law, among the maritime 
nations of the continent, and so the supreme 
court declared. [Norwich Co. v. Wright] 13 
Wall. [SO U. S.] 121, 127. In respect to the 
question under consideration, I see no differ- 
ence in principle between a proceeding under 
our statute and one under the general mari- 
time law. Certainly the words of the stat- 
ute make no difEerence in favor of the freight- 
ers. The exercising of the right of aban- 
donment under the maritime law has often 
brought up for consideration the question, 
whether the owner must surrender insurance 
money in order to limit his liability by an 
abandonment; and it appears to be the set- 
tled law that in such case a surrender of the 
insurance is not required. 

Says Caumont (Diet Droit Max. tit "Aban- 
don Maritime," § 54): "So, if the ship-owner 
has judged it prudent to efEect insurance 
by means of a premium more or less in 
amount, which he has paid, it is evident that 
the charterer and the shippers cannot take 
from him the fruit of a wise forethought and 
receive the advantage of a contract to which 
they are strangers." The possibility of fraud 
which, upon this argument, has been urged 
as a reason for requiring a surrender of the 
insurance, is considered and rejected by the 
same authority (Diet Droit Mar., tit. "Aban- 
don Maritime," § 55). So also it has been 
adjudged (Ais, 8th Feb. 1832) "that the ship- 
owner, who, in order to free himself from 
loans contracted by the master during the 
voyage, abandoned the ship and freight, is 
not bound also to abandon the product of in- 
surance effected upon the ship." The same 
was adjudged at Kennes, Aug. 12, 1822. See, 
also, 1 Boulay Paty, p. 297. The Code de 
Commerce is in substance a declaration of the 
general maritime law, and section 216 of the 
Code has been adjudged to be identical with 
the rule of the maritime law as declared by 
the ordinance. The construction given to -Hie 
Code affords then a plain indication of the in- 
tent of our statute, which, as the supreme 
court has justly remarked, was passed in the 
light of the law existing in other countries, 
including the amendments of the law of 
France in 1841. And it was never supposed 



that either the ordinance or the C^jde de Com- 
merce compelled a ship-owner to surrender 
his insui-ance money in order to effect a mar- 
itime abandonment In 1841 the effort was 
made in France to amend the Code de Com- 
merce so as to require a surrender of the in- 
surance as well as of the ship's freight The 
considerations affecting both sides of the 
question were then pointed out and discussed, 
and the amendment was rejected, with the 
declaration that by the existing provision of 
the Code the ship-owner is not bound to ac- 
count for the ship's insurance in order to 
effect the maritime abandonment. 2 Pouget, 
Droit Mar., pp. 415, 419. 

It must be said that some of the consider- 
ations, then urged in favor of the rule as de- 
clared, have a greater force in France than 
here, because of the provisions of the Code, 
which forbid insurance upon freight, and 
thus, by rendering it impossible for the ship- 
owner to protect himself against all risk of 
loss, in a measure protect the freighter 
against collusion. Still, the weight of the 
argument appears to be greatly upon the side 
of the rule as declared, and such, without 
doubt, was the law, in the light of which our 
statute of 1851 was enacted; and the rule of 
the maritime law must be considered as hav- 
ing been intended to be adopted by that stat- 
ute. The exceptions upon this question must, 
therefore, be overruled. 

I have now considered all the questions 
raised by the exceptions which seem to be of 
sufficient importance to be noticed. I do not 
consider the point now first made in this 
court, that the statute of 1851 cannot be tak- 
en advantage of by a corporation, for the rea- 
son that the supreme comt of the United 
States has, in respect to these same petition- 
ers, plainly declared them to be entitled to 
the benefit of the act It is true that no al- 
lusion is made, in the opinion of the court, to 
the fact that a boat was owned by a corpo- 
ration; but that fact was proved", and the 
question can hardly be supposed to have been 
overlooked. 

Let an order be drawn in accordance with 
this opinion. 

[On appeal to the circuit conrt the decree ren- 
dered in this court was aflarmed. Case No. 10,- 
362.] 



Case K"o. 10,861. 

In re NORWICH & N. T. TRANSP. CO. 

[10 Ben. 193.] i 

District Court E. D. New York. Dec., 1878. 

LuriTATiON OP LtAnriiiTY op Ship Owners — In- 
junction—Costs. 
1. The injunction granted in a proceeding to 
limit the liability of a ship owner restraining 
the prosecution of suits pending against the ship 
owner, should not prohibit the collection of the 
taxable costs in such suits. 

1 Illeported by Robert D. Benedict Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.] 
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■2. In such a proceeding the costs and expenses 
of the proceeding are first to be paid out of the 
fund. 

3. The petitioner in such a case is entitled to a 
docket fee for each creditor who comes in and 
proves his claim. But he has no preference for 
his costs over the costs of the creditor. 

[For a history of this case, see Case No. 
10,362.] 

J. W. O. Lereridge, for petitioner. 
J. Langdon Ward and R. H. Huntley, for 
creditors. 

BENEDICT, District Judge. This ease 
comes before the court upon a motion to 
settle the form of the decree and to retas 
the costs of this proceeding. 

The first question to be disposed of is 
whether the injunction to be granted in this 
proceeding for the purpose of restraining 
the further prosecution of the suits mention- 
ed in the decree, should prohibit the collec- 
tion of the taxable costs in such suits. Up- 
on this question my opinion is that the in- 
junction should not prohibit the proctors 
from collecting the costs referred to. 

The liability which the statute was intend- 
ed to limit is that caused by the collision and 
not that arising out of proceedings taken in 
defence of suits brought against the owners 
or the vessel, and there is no language in the 
statute which authorizes an application of 
the value of the vessel to the discharge of 
any costs other than those of the proceeding 
taken to obtain the benefit of the act. The 
decree made by the supreme court of the 
United States in one of the actions sought 
to be enjoined, while not deciding the 'ques- 
tion, points to a liability for the costs of 
that action without regard to the result of 
the proceeding which for that reason has 
been entertained here. Norwich Go. y. 
Wright 13 Wall. [80 U. S.] 128. 

Under the English statute the rule seems 
to have been settled, and there the ship 
owner is held liable to pay the costs with- 
out regard to the value of the ship. Says 
Maclachlan: "The costs of suit form no 
part of the loss or damage to be compensat- 
ed and the owner it therefore liable for them 
personally and without regard to the value 
of the ship and freight. A vexatious resist- 
ance to a just claim would be encouraged by 
any other rule." Macl. Shipp. p. 113. The 
reason suggested by this author has full 
force in the case of proceedings under our 
statute, and is sufficient to warrant the adop- 
tion of such a rule here. 

A similar rule seems to be applied in cases 
■of abandonment under the general maritime 
law. See Caumont, Dictionaire de Droit 
Maritime, p. 37, tit. "Abandon Maritime," 
§ 92. See, also, 1 Bedarride, Commentaire du 
Code, § 297, where it is said that as, in the 
absence of an abandonment by the owner, 
the crediitor who sues only exercises a plain 
legal right, such action on his part does not 
render him liable for the expense thereof. 



Tlie other questions presented for con- 
sideration relate to the costs of this proceed- 
ing. 

By the 5oth rule the costs and expenses of 
this proceeding are first to be paid out of the 
proceeds of the vessel and freight. Under 
this, rule I understand that the taxable costs 
and expenses incurred by the ship owner in 
the proceeding taken to secure a distribution 
of the value of the vessel among the credit- 
ors and to relieve him from further liability 
are required to be paid out of the fund. 

In this instance some seventeen different 
parties, claiming damages arising out of the 
collision in question, have, in answer to the 
citation issued in pursuance of rule 54, ap- 
peared before the court and made proof of 
their respective claims. Each of their de- 
mands is a distinct claim arising upon a 
separate bill of ladings and upon the proving 
of each one the proctor for the petitioner 
attended and w^s heard in regard thereto. 
In each such case there is a final hearing 
and a decree awarding payment out of tl^e 
fund. The proctor of the petitioner is there- 
fore entitled to a docket fee in each such 
case, both upon the hearing and upon the 
reference. I can see no ground for refusing 
him costs if any one is entitled to costs; and 
the right to costs of the parties who have 
come in and proved their claims has not 
been disputed here. Such costs I am in- 
formed have been allowed by Judge Choate 
in a similar case under the same statute. 

But the petitioners' costs are not entitled 
to a preference over the costs of the credit- 
ors. All costs and expenses stand upon an 
equal footing, and in case of a deficiency in 
the fund, are to be paid pro rata. 

Let the decree be settled and the costs, 
taxed in accordance with this opinion, be 
inserted therein. 



Case K"o. 10,363. 

In re NORWICH & N. T. TRANSP. CO. 

[17 Blatchf. 221.] i 

Circuit Court, E. D. New York. Oct. 13, 1879.= 

Collision — Limitation of LiABiLixr Act op 
Makch 3, 1S51 — Libel Br Owner o? Cargo — 
Appraisement Before and After Collision- 
Proceeds OP PiRE Insurance. 

1. A collision occurred between a steamboat 
and a schooner, caused by negligence on the 
part of the former, without any design, neg- 
lect, privity or knowledge of her owners. She 
immediately took fire, and burned and sank in 
deep water, the fire being caused by the collision. 
She had a cargo, being carried on freight, which 
was totally lost. None of her pending freight 
was earned or received. She was raised and re- 
paired. After that she was libelled, in admiral- 
ty, in the district court, by owners of part of the 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirming Case No. 10,360. Decree of cir- 
cuit court affirmed in 118 U. S. 468, 6 Sup. Ct 
1150.] 
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lost cargo. Oa a claim to her, she was ap- 
praised at §70,000. as her value after being 
raised and repaired, and she was released on a 
■stinulation for that amount, purporting to be 
for the benefit of all persons having hens on 
Tier for losses by the collision. After decrees for 
the libellants, her owners petitioned the same 
district court, for the benefit of a hmitataon of 
liability under the act of March 3, ISol (9 btat. 
•635). That court appraised her value, as she 
lay immediately after the collision and fire and 
before she was raised, at $2,500, and ordered 
that amount to be paid into court, That was the 
value of the interest of the petitioners m heras 
she was immediately after the disaster. The 
value of that interest immediately before tbe col- 
lision was $70,000. At the time of the colhsion 
she was insured against fire and li|r owners r^ 
■ceived, on such insurance, over §49,000. She 
was not surrendered or transferred to a trustee: 
Mdd that the value of the interest of the owner 
of the steamboat, to be taken, under said act, is 
not the value of her and her freight before the 
collision. « xi j 

[Quoted in Thommasen v. Whitwill, 12 Fed. 
897.] 

2. The valuation of $70,000 is not to be taken 
as the measure of the liability of such owner. 
Such measure is the value of the steamboat in 
the condition in which she was immediately att- 
•er the disaster, and not her value after she was 
raised and repaired. Such value in this case 
was $2,500, with nothing added for freight. 

[Quoted in Thommasen v. 'Whitwil!, 12 Fed: 
897.] 

3. After the collision, the value of the steam- 
boat was not greater before the fire than after it. 

4. The proceeds of the fire insurance ought 
not to be added to the appraised value of the 
steamboat. 

[Cited in Insurance Co. of Pennsylvania v. 
The Waubaushene, 24 Fed. 560.] 

5. It was proper for the district court to re- 
strain the libellants in the suits in rem from 
further prosecuting those suits or smts against 
the stipulators for the $70,000. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of New 
Yoi'k.] 

This was a proceeding commenced in the 
district court, by the Norwich & New York 
Transportation Company, as petitioners, to 
obtain the benefiit of the provisions of the 
act of congress, approved March 3, 1851 (9 
Stat 635), providing for the limitation of the 
liability of ship owners. The decisions of 
the district court in the matter are The City 
of Norwich [Case No. 2,762] and In re Nor- 
wich & N. Y. Transp. Go. [Id. 10,360]. After 
those decisions, appeals were taken to this 
■court by several parties. This court found 
the following facts: "On the morning of 
the 18th of April, 1866, a collision took place 
between the steamboat City of Norwich, 
then owned by the petitioners, and the 
schooner General S. Van Vliet, then owned 
by William A. Wright and others. It occurred 
on Long Island Sound, nearly opposite Hunt- 
ington, and it was caused by the negligence 
of the steamboat's officers or hands, without 
any design, neglect, privity br knowledge 
of her owners Very soon, within half an 
hour, after the collision, the boat took fire, 
her deck and upper works were burned off, 
and she sank in about twenty fathoms of 
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water^ The fire was a direct consequence 
of the collision and inseparable from it. It 
was caused by the rushing of the water 
through the broken hull of the boat, where- 
by the fire was driven out of the furnaces 
upon the wood work, and the boat sank by 
reason of her filling with water. At the 
time of the disaster the boat had a cargo of 
merchandise on board, belonging to different 
freighters, all of which was totally lost. The 
freight then pending amounted to six hun- 
dred dollars, but none of it was earned, or 
received, by the ship owners. Sometime 
after the steamboat was sunk, and her cargo 
destroyed, as aforesaid,- she was raised by 
salvors, taken to the Long Island shore, 
where she was repaired, and she was subse- 
quently brought to the port of New York. 
On the 9th day of May, 1866, William A. 
Wright and others, the owners of the schoon- 
er, filed, in the district court for the district 
of Connecticut, a libel against the petitioners, 
the Norwich & New York Transportation 
Company, the owners of the steamboat, to 
recovei: damages in personam, for the loss of 
the schooner and her cargo, caused by the 
collision. To this libel an answer was put 
in, denying any fault of the steamboat; and 
the respondents also preferred a claim to 
the benefits of the act of congress of March 
3, 1851 (9 Stat. 635), limiting the liability of 
ship owners. On the 23d of April, 1867, a 
final decree was made by this court, in favor 
of these libellants, adjudging to them and 
to the owners of the schooner's cargo the- 
sum of $26,657.28. Wright v. Norwich & 
N. Y. Transp. Co. [Case No. 18,086]. From 
this decree an appeal was taken to the cir- 
cuit court, where it was affirmed [Id. 18,- 
087], and it was subsequently affirmed by 
the supreme court of the United States 
(Norwich Co. t. Wright, 13 Wall. [80 U. S.] 
104). The affirmance by the latter court was 
at its December term, 1871. On the 23d of 
August, 1866, while the suit in the district 
court of Connecticut was pending, and after 
the steamboat had been raised, repaired and 
brought into the port of New York, George 
and Charles Place, two of the appellants, 
filed their libel in rem against her, in the 
Eastern district of New York, claiming as 
owners of part of her cargo. Other libels 
in rem were also filed at the suit of other 
owners of cargo. In due course the steam- 
boat .was seized by the marshal, and, the 
petitioners having intervened as claimants, 
an appraisement was ordered, and, a stipu- 
lation for the appraised value, in the sum 
of $70,000, having been given, the steamboat 
was released to them. Place v. The City of 
Norwich [Case No. 11,202]. The stipulation 
purported to be for the security not only of 
.the Messrs. Place, but also for the benefit 
of all persons who might, by due proceed- 
ings in said court, show themselves entitled 
to liens upon the vessel by reason of the 
said collision. The appraisement was of the 
value of the vessel as it was after she had 
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Ijeen raised and repaired. It was returned 
into the court on tie llth of March, 1867, 
and the stipulation in the amount of the 
appraisement was filed on the 29th day of 
the same month. On the 20th day of De- 
cember, 1869, the district court ordered de- 
crees to be entered in favor of the libellants. 
in all the suits commenced against the 
steamer, as aforesaid. The City of Norwich 
[Id. 2,760]. Such was the condition of the 
litigation when the present petition was 
filed, in July, 1872, after the rendition of 
the judgment by the supreme court, in the 
case of the libel of William A. Wright and 
others, in the district court of Connecticut 
The petition prayed, that. In conformity 
with the act of congress, the decision of the 
supreme court, and the admiralty rules made 
in pursuance thereof (Yeag^r v. Farwell, 13 
Wall. [80 U. S.] xii.), the court would cause 
an appraisement to be made of the value 
of the interest of the petitioners in the 
steamboat and her freight for the voyage in 
which she was employed, for which they 
were liable, and that an order should be 
made for paying the amount of such valua- 
tion into court, or for giving a stipulation 
therefor with sureties. It prayed, further, 
for a monition against all persons claiming 
damages arising out of the said collision 
and fire, citing them to appear and make 
proof of their claims, and it prayed, also, 
for a restraining order against the further 
prosecution of all or any suits against the 
steamboat or the petitioners, for any dam- 
ages caused by the collision, fire and loss. 
There was, also, a prayer for general relief. 
The monition was issued, the appellants ap- 
peared, and an order was made for an ap- 
praisement of the amount of the value of the 
interest of the petitioners, as owners re- 
spectively of said steamboat and her freight 
pending for the voyage upon which she was 
employed, for which the petitioners were li- 
able. A restraining order, as prayed for, was 
also made. Pursuant to the direction of the 
court [Case No. 2,762], an appraisement was 
made. The appraiser ascertained and re- 
ported the value of the steamboat as she 
lay immediately after the collision and fire, 
and before she was raised, to have been 
$2,500, and the district court confirmed the 
report (In re Norwich & N. Y. Transp. Co. 
[Id. 10,360]), and ordered the amount to be 
paid into the registry, which was according- 
ly done. The value of the interest of the 
petitioners in the steamboat, as she was 
immediately after the disaster, was $2,500, 
and no more. The value of that interest 
immediately before the collision was $70,- 
000. When the collision occurred the steam- 
boat was insured against fire (not against 
marine disaster), and upon the several poli- 
cies ihe petitioners, as owners, have recov- 
ered from the underwriters the sum of $49,- 
283 07. The steamboat itself has never been 
surrendered or transferred to a trustee for 
the persons injured by her fault." 
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J. W. C. Leveridge, for Norwich & N. Y. 
Transp. Co. 

J. Langdon Ward and Kittridge & Rice, 
for owners of cargo, 

H. H. Huntley, for William A. Wright and 
others. 

STRONG, Circuit Justice. In Norwich & 
N. Y. Transp. Co. v. Wright, 13 Wall. [80 U. 
S.] 104, a case in which these petitionei-s, 
and some of the appellants, were parties, 
the act of congress of March 3, 1S51 (9 Stat. 
635), entitled "An act to limit the liability 
of ship owners, and for other purposes," 
was under consideration. Some things were 
then determined which I am not at liberty 
to disregard. Among them were the follow- 
ing: (1) The act adopts the rule of the gen- 
eral maritime law, as measuring the liabili- 
ty of ship owners for faults of the master, 
by which others are injured, and not the 
rules of the English statutes relating to the 
same subject; (2) the rule is appUcable to 
the claims of all persons injured by a col- 
lision, as well as to claims by freighters of 
cargo on the offending vessel; (3) the pres- 
ent petitioners are entitled to the protection 
of the act against the owners of the collid- 
ing schooner; (4) they are not debarred by 
any laches of theirs; (5) the district court, 
sitting as a court of admiralty, has juris- 
diction to administer the law. In that case, 
also, the proper mode of proceeding for ob- 
taining the benefit of the act was pointed 
out, and the course directed has been sub- 
stantially followed in the present case. An 
appraisement of the steamboat has been 
made, under the direction of the district 
court, and an apportionment has been or- 
dered. The important question now, the 
question raised by these appeals, is, whether 
the sum to be apportioned has been correctly 
ascertained, and whether it is all that for 
which the petitioners, who are the owners 
of the steamboat, are liable. 

The limit of liability prescribed by the 
act of congress is, that it shall in no case 
exceed the amoimt or value of the interest 
of the owner or owners in the offending 
ship or vessel, and her freight then pending. 
This presents the question— at what point 
of time is the value of the owner's interest 
to be taken? Is the measure of the owner's 
liability, or its maximum^ the value of the 
ship and her freight before the injury was 
done? or the value at some time subsequent 
to the injuiy, when proceedings may be in- 
stituted to ascertain its amount? or is it the 
value immediately after the fault has been 
committed, as, for example, in a case of col- 
lision, immediately following the destruc- 
tion caused by it? 

Very clearly, it is not the former. The 
English statutes restricting the liabilily oi 
ship owners do not adopt the measure recog- 
nized by the general maritime law. They 
measure the extent to which the owners oj 
an offending vessel are liable, by the value 
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of that vessel immediately before the colli- 
sion, adding the freight due, or to grow due, 
for and during the voyage; and they malse 
no provision for the ahandonment or surren- 
der of the vessel. Such has been the con- 
struction given to them, first, by the courts 
of common law and chancery, and followed 
by the courts of admiralty: Brown v. Wil- 
kinson, 15 Mees. & W. 391; Wilson v. Dick- 
son, 2 Bam. & Aid. 2; Dobree v, Schroder, 
6 Sim. 291; The Mary Caroline, 3 W. Rob. 
Adm. 101. The English courts have founded 
their judgments upon the statutes. They do 
not attempt to assert tliat such is the rule 
of the maritime law of the continent. In- 
deed, in England, the general maritime law 
has never been adopted, in all its breadth. 

But it is the rule of that law which is to be 
applied to this case. Even if it were not the 
rule in this country, without the aid of any 
statute, (upon which I express no opinion,) it 
is the rule which congress has adopted and 
prescribed. By the maritime law, all that 
the sufEerers by the misconduct of an offend- 
ing vessel are entitled to is the vessel itself, 
after the injury has been committed, together 
with her freight The liability of the owners 
is discharged by the surrender of the ves- 
sel and freight Their loss, therefore, cannot 
exceed the value of the thing surrendered. 
What it may have been worth before the 
injury was committed is immaterial. Now, 
it is this measure of liability, recognized by 
the general maritime law, which the act of 
congress has adopted, instead of the English 
measure. It follows, necessarily, that the 
steamboat owners are not liable to the extent 
of the value of the vessel immediately before 
the collision. And such I understand to have 
been the decision in the case to which I have 
referred, reported in 13 Wall. 104. 

The appellants contend, however, that, con- 
ceding the value of the vessel is to be esti- 
mated as it was after the collision, the meas- 
ure of the owners' liability is not the value 
immediately after the collision, but the value 
at a subsequent time, when the vessel, or its 
equivalent value, shall be delivered into court 
by the owners, for the purpose of apportion- 
ment among the sufferers by its fault, or 
when, the vessel, or its value, being already 
in the custody of the court, the owners, or the 
persons injured by it, shall take the proper 
proceedings for an apportionment 

The collision occurred on the 18th of April, 
1866. After the steamboat was raised, re- 
paired and brought into the port of New 
York, she was libelled and seized, at the suit 
of sundry owners of her cargo. Having been 
claimed by her owners, an appraisement was 
ordered by the district court, and she was 
valued at $70,000, and released to her owners 
on their stipulating for that sum. This was 
in March, 1867, nearly a year after the col- 
lision. The appellants now insist that the 
sum ascertained to have been the value of 
the vessel at that time, by that appraisement, 
and then stipulated for, is to be taken as the 
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measure of the owners' liability, and appor- 
tioned accordingly. To -Qiis I cannot assent. 
It is true, the present proceeding for an ap- 
portionment was not commenced until a later 
day; not, indeed, until the supreme court, by 
its decision and rules, had pointed out the 
course to be pm-sued to obtain tbe protection 
of the act of congress. But, the owners had 
claimed their right to the statutory limita- 
tion, alike in the libel in personam in the 
district of Connecticut and in the suits in 
rem in the Eastern district of New York, 
though the right had not been accorded to 
them. But, independently of this, I am of 
the opinion that the sum at which the steam- 
boat was valued in March, 1867, is not the 
measure of her owners' liability in these pro- 
ceedings for an apportionment. That ap- 
praisement was in proceedings that had no 
relation to the question as to what is the ex- 
tent of the owners' liability. Its purpose was 
to determine the value of the vessel at the 
time when she was seized, under the libels 
in rem filed by the freighters, and when she 
came into the custody of the court-, and was 
claimed by her owners. It would have been 
unnecessary if the owners had surrendered 
her, and the stipulation for her appraised 
value was to enable them to recover posses- 
sion of her. It was taken under the gen- 
eral powers and usage of admiralty com-ts, 
and not under the act of congress or the rules 
of the supreme court. Besides, the appraise- 
ment was one made of the value of the ves- 
sel at, the time when she was seized by the 
marshal, after she had been raised at an ex- 
pense of §22,500, and repaired at a cost of 
many thousand dollars more. It did not pur- 
port to be an estimate of her value at the 
time of the collision or immediately after. 
To hold that the owners are liable to the ex- 
tent of that valuation, would be substantially 
to require them to surrender not only the 
ship and her freight, but also a sum of money 
equal to all they expended upon her in raising 
and repairs. Such, I think, would be a de- 
parture from the obvious meaning of the 
statute, and not required by the maritime 
law. Under that law, m cases of maritime 
abandonment, a seizure, or a judicial sale of 
the ship, if procured adversely to the owner, 
but without resistance by him, had no effect 
in determining the limit of his liability, and 
did not deprive him of his right to abandon, 
though the ship or its proceeds were thus 
brought within the jurisdiction of the court. 
2 Pouget, Droit Mar. p. 412; Trib. of Com- 
merce, Marseilles, 1828; Id. Aix, 1825. The 
stipulation for value given in March, 1867, 
cannot be said to estop the owners from 
showing what was the value of the vessel im- 
mediately after the collision. Nothing in it 
warrants such a construction. 

I cannot doubt that the measure of liability 
recognized by the maritime law and by the 
act of congress is the value of the offending 
ship in the condition in which she was im- 
mediately after the disaster, adding the 
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freight Then the claims of the persons in- 
jured arose, the claims which the statute 
lunits. The extent of the limitation is not 
■a shifting one, varying with the limes when 
the protection of the act may be sought, any 
more than it can be enlarged or diminished 
"by the choice of the mode of obtaining that 
protection. Certain it is, that if, immediately 
after the collision, the steamboat owners had 
surrendered the vessel and freight, or trans- 
ferred them to a trustee, they would have 
been discharged. Her value and her freight 
then pending were then all that they were 
liable for. That was then the extent of their 
loss. I cannot see how their liability can be 
increased by anything that may have occur- 
red thereafter. It is the vessel as she then 
Tvas that could have been transfeiTed in sat- 
isfaction of all claims, if the ownera had 
elected that mode of obtaining their dis- 
charge. And it is the value as it then was, 
which is the equivalent of the vessel, that 
might then have been paid in pursuance of an 
apportionment made by the court Had the 
vessel proceeded on her voyage after the col- 
lision, and had she met with a second dis- 
aster, occasioned by the fault of the master, 
by which her value had been greatly reduced, 
could she then have been sm-rendered or 
transferred, in full satisfaction of the claims 
against her, or her owners, arismg out of her 
first fault? Would her value after the sec- 
ond disaster have been the measure of the 
owners' liability? I cannot think such a 
position can be mamtained. Surely, such is 
not the spirit of the statute. And, if not it 
seems equally plain, that the liability of the 
owners is not enlarged by the fact that after 
the collision, the boat has been raised and 
repaired by them, at large expense, or, in oth- 
er words, has increased in value. It may, 
perhaps, be conceded, that if, after the vessel 
was raised and repaired, the owners had 
sought the protection of the statutory limita- 
tion, by transferring her to a trustee, the 
creditors would have been entitled to her as 
she then was, in her improved condition. 
This, not because her value then was the 
value for which they were, at all events, re- 
sponsible, but by force of the transfer. But 
they have made no such transfer. They 
never offered to make one. They elected the 
other course of proceedmg allowed to them 
by the law. They retained the vessel, and 
asked the court for an apportionment of the 
amount for which they were liable. To hold 
them now to the value of the vessel when she 
had been repaired, would practically deny to 
them the advantages of that election which 
the statute accords to them. 

It is to be observed, that the act of con- 
gress not only adopts the maritime rule or 
measure of limitation, but it prescribes two 
modes, in either of which the ship owners 
may secure the benefits of the rule. The 
measure of liability and the modes allowed 
for obtaining the limitation are not to be eon- 
founded. One of the modes is the transfer 
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by the owners of the vessel in fault with 
her pending freight, to a trustee for those 
who may be legally entitled thereto. This 
is substantially the course pursued under the 
maritime law. The other is an apportion- 
ment by the proper court, on their petition, 
of the sum for which they are liable, among 
the parties entitl'ed thereto, when the whole 
value of the vessel and her freight for the 
voyage is not sufficient to make compensa- 
tion to each of them. In other words, the 
liability of the owners is discharged, either 
by transferring the vessel and freight or by 
paying their equivalent, that is, the value of 
what they might have transferred in dis- 
charge, according to the apportionment * of 
the court. The owners have their option of 
these two modes. They may give up the 
vessel and freight, or they may retain them 
and pay their value. But the measure or 
limit of liability in each case is the same. 
Very plainly, it is not intended that the cred- 
itors shall obtain more when one mode of 
proceeding is adopted than when the other 
is followed. But as I have said, all that the 
owners are required to transfer is the ship 
in her damaged condition, as she was im- 
mediately after the injury was inflicted. 
Equivalent to that is her value at that time. 
I am, therefore, of opinion, that the dis- 
trict court was correct in determining that 
the value of the steamboat immediately after 
the collision and fire, as she then was, lying 
at the bottom of the Sound, together with 
her pending freight is the extreme measure 
of the owners' liability, and is the amount 
to be apportioned. That value has been as- 
certained to have been $2,500, and I see no 
reason to doubt the correctness of the ap- 
praisement It is true, that sum is the value 
of the vessel alone, without any thing added 
for freight But no freight was earned. 
Sis hundred dollars was the amount pend- 
ing at the time of the collision, but it was 
of no value. Had the owners selected the 
other mode of discharging their liability— 
that of surrendering or transferring the ves- 
sel and freight to a trustee— the fact that 
there had been six hundred dollars of freight 
pending would have been of no imjjortance. 
The value of the subject transferred would 
have been only that of the vessel, the same 
as that which the district court fixed for ap- 
portionment The transfer of the freight 
would have been the transfer of a valueless 
thing. And, as I have said, the measure of 
liability is the same, whether the vessel and 
freight be transferred, or whether their value 
be paid into court for apportionment. In 
neither case do the owners have more at risk 
than their sea venture. I think, therefore, 
the owners are not answerable to any extent 
for freight wholly lost though it was pend- 
ing at the time of the collision, for it had 
no value immediately after. 

It was suggested, though not pressed, dur- 
ing the argument before me, that, even if 
the value of the steamboat in the condition 
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In TvMch she was directly after tlie collision 
is the maximum of the owners' liability, the 
appraisement should have been made of her 
value in the interval between the collision 
and the fire. But, if this were conceded, the 
result must^have been the same. Plainly, 
the vessel was worth no more then than she 
was after she had sunli. She was then a 
vessel inevitably doomed to partial destruc- 
tion by fire, and to immediate foundering. 
The fire was as much a part of the original 
disaster as was the breaking of the hull by 
the impingement of the schooner, and so was 
the sinking. It is impossible to separate 
them. By the collision, the hull of the steam- 
boat was stoven, and water poured in, driv- 
ing the fire out of the furnaces into contact 
with the woodwork, which was mostly de- 
stroyed before the hull had sufficiently filled 
to cause it to sink. Now, had the owners 
transferred to a trustee the boat, at the in- 
stant after she came into contact with the 
schooner, and before the water had risen 
within her sufficiently to drive her fires out 
from the furnaces, confessedly, they would 
have been discharged. . But, what would the 
trustee for the sufferers, the owners of the 
schooner and the freighters, have taken? 
Surely, only a vessel in process of destruc- 
tion by fire, and destuied to sink. She would 
then have been worth no more than she was 
at the bottom of the Sound, and that value 
the sufferers have now, under the appraise- 
ment that was made. Besides, a transfer 
could not have been made before the fire, 
because no trustee could have been appoint- 
ed by any court. 

I come, then, to the more important ques- 
tion, whether the proceeds of the fire insur- 
ance should have been added to the ap- 
praised value of the steamboat. Atthe time 
of the collision her owners had policies in- 
suring her against fire, upon which they 
have recovered the sum of ?49,283 07; and 
it is strenuously insisted, that the sum thus 
recovered should be added to the value of 
the boat and brought into the apportionment. 
This presents again the question— what is 
the limit of the liability of ship owners, de- 
fined by the maritime law, and adopted by 
the act of congress? As I have said, the sum 
to be paid into court for apportionment is the 
equivalent of what would pass to the trustee 
by a transfer under the statute. In sub- 
stance, then, the question is this— according 
to the rule of the maritime law, or the act 
of congress, (which is the same,) does the 
limit of the owners' liability extend, beyond 
the vessel and her freight, to the insurance 
which may be upon her at the time of the 
disaster? The language of the statute is, 
"it shall be deemed a sufficient compliance 
with the requirements of this act, on the 
part of such owner or owners, if he or they 
shall transfer his or their interest in such 
vessel and freight, for the benefit of such 
claimants, to a trustee to be appointed by 
any court of competent jurisdiction, to act 



as such trustee for the person or persons 
who may prove to be legally entitled tiiereto, 
from and after which transfer all claims and 
proceedings against the owner or owners 
shall cease." The subject to be surrendered 
is the interest of the owners in the vessel 
and freight. Not a word is said of transfer 
of insurance. A transfer of property insured 
is not, "ex proprio vigore," a transfer of pol- 
icies of insurance thereon. Generally, in- 
deed, it avoids the policies. It seems to 
have been held, in Lynch v. Dalzell, 4 Brown, 
Pari. Cas. 432, that insurances against fire do 
not attach on the realty, or in any manner 
go with the same, as incident thereto, by 
any conveyance or assignment, but they are 
only special agreements with the persons in- 
suring against such loss or damage as they 
shall sustain. There is nothing in the act 
of congress to indicate that the transfer of 
the interest of the owner to a trustee was 
intended to have any different effect from 
that of an ordinary transfer of personal 
property, which neither in law nor in equity 
carries with it insurance, or any collateral 
contract. It seems to me, therefore, that, 
were I to hold that the owners are responsi- 
ble, not only to the extent of the value of 
the vessel and her freight, but also for the- 
insurance collected, I should, in effect, in- 
terpolate in the statute words which con- 
gress refrained from using, and extend the- 
liability beyond the limits prescribed. 

I do not feel the force of the suggestion, that, 
because the statute declares that the liability 
of the owner "shall in no case exceed the- 
amount or value of the interest of such own- 
er In such vessel" and her freight then pend- 
ing, Instead of declaring that it shall not ex- 
ceed the value of the vessel and freight, 
something beyond the value of the vessel and 
freight, such as insurance, may have been 
intended; first, because a policy of insurance- 
is no interest in the thing insured; and, sec- 
ondly, because the words of the statute are- 
plainly not designed to enlarge liability, but. 
have, for their purpose, making provision for 
part owners of offending vessels. Instead 
of holding a part owner liable to the extent 
of the whole value of the vessel, they limit 
his liability to the value of his interest or- 
share, leaving the other owners liable to the- 
extent of the value of their shares. I can- 
not doubt such is the meaning of the stat- 
ute. 

There is nothing, then, in the act of con- 
gress, that extends the liability of the own- 
ers beyond that existing under the general 
maritime rule, and by that rule there seems, 
to be no room for doubt that the liability 
does not extend to the surrender of insur- 
ance upon the abandoned vessel. Upon this- 
subject the continental authorities are sub- 
stantially in unison. Indeed, I have been 
able to find no one that asserts the rule is. 
otherwise. Only one intimates an opinion 
to the contrary. I do not propose to quote- 
these authorities at length. Copious refet- 
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ence was made to them by the learned judge 
of tlie district court, and I shall not repeat 
what he has said. His citations from Cau- 
mont (Dietionnaire de Droit JIaritime, tit. 
"Abandon Maritime," §§ 54, 55), from the 
Code de Commerce, and from Pouget (2 
Droit Maritime, 415, 419), are quite suffi- 
cient to show what the maritime measure of 
liability was, and long had been, when our 
act of congress was enacted, and to estab- 
lish that it did not extend to insurance upon 
the abandoned vessel. I may add a quota- 
tion from Boulay-Paty, and one or two other 
sources. In his volume 1, p. 297, Boulay- 
Paty says: "The product of the insurance 
is the price of the premium which the ship 
owner has paid to insure the ship. This 
premium is not bound as a secm-ity for the 
debts and obligation of the captain. The 
law expressly binds only the ship and the 
freight to that. The Code of Commerce 
gives to shippers a lien only on ship and 
freight; consequently, they have none on the 
insurance. In general, the ship is not rep- 
resented by the insurance, which, after the 
loss of the ship, becomes a right existing by 
itself, which gives a direct personal action 
in favor of the insured." "All these' prin- 
ciples, besides, agree with equity and with 
the well understood interests of commerce." 
He says more to the same effect, and refers 
to Valin as sustaining him. So, in De Vil- 
lenevee et Mass6, Dietionnaire du Conten- 
tieux Commercial, word "Armateur," 20, it 
is said: "The surrender of the ship and 
freight does not extend to the insurance 
which the owner has put upon the ship." 
Other similar authorities might be cited. 
The subject has not been passed without de- 
bate. In 1841, an efEort was made in the 
chamber of peers to amend the rule, so to 
make it require a ' surrender of the insur- 
ance procured by the owner, besides the 
ship and freight, in order to exonerate the 
owner. The proposition was much debated, 
but it was voted down, 1 B6darride,du Com. 
Mar. 359. It was then declared, that, by 
the Code of Commerce, the ship owner is 
not required to bring in the insurance mon- 
ey, when he makes the maritime abandon- 
ment. Now it was in view of this rule lim- 
iting liability, and intending to adopt it, 
that the act of congress of 1851 was enacted, 
as was held by the supreme court in the case 
reported in 13 Wall, [supra]. The purpose 
of the act was to extend to American ship 
owners the benefits which the general mari- 
time law gave, viz., to limit their liability 
as it was limited by that law. I find noth- 
ing in the act to enlarge the measure of 
liability. In the case in 13 "Wall. 104, the 
court was not called upon to consider or de- 
cide whether the proceeds of insurance must 
be transferred, or accoimted for, in addi- 
tion to the vessel and freight. The question 
was not before the court, and it was not 
decided. Nor does Pardessus assert, as the 
doctrine of the maritime law, that insurance 



as well as vessel and freight must be aban- 
doned to the freighters; certainly, not In 
the later editions of his work. At most he 
says, he had brought himself "to the belief, 
that, if the ship was insured, the creditors 
to whom the surrender was » made would 
have the right to demand the amount of the 
insurance," for a reason, which he gives, 
that appears to me to be quite unsatisfac- 
tory. But he does not claim that such a 
right has ever been acknowledged (Droit 
Commercial, Ed. 1841); and, as I have said, 
I find no continental authority that recog- 
nizes it. I am, therefore, of opinion, that 
the petitioners in this case, who were the 
owners of the steamboat, are not bound to 
pay into the registry of the court the sum 
they received for insurance. I may add, 
that, after reflection, I am unable to per- 
ceive that the proceeds of fire insurance are 
any more liable for the claims of the cred- 
itors than those of marine would be. 

Of the remaining questions presented by 
these appeals not much need be said. The 
appellants urge that they should not be re- 
strained from the further prosecution of 
their suits against the steamboat, or against 
the stipulators for value in those cases. 
They argue, that, in the proceedings in rem 
the personal liability of the petitioners is 
not involved, and that the act of congi-ess 
does not apply to such proceedings. The po- 
sition thus taken cannot be sustained. It 
rests upon a very narrow view of the stat- 
ute. A limitation of the liability of the 
owner of property is a limitation of resort 
to his property, at the suit of his creditors. 
Let it be conceded that the freighters had a 
lien upon the vessel. Yet, where the liabil- 
ity of its owner is discharged, the lien is 
gone. No liability can rest upon the vessel 
which does not exist against the owner. 
The Druid, 1 W. Rob. Adm. 398, 399. It 
would be a strange anomaly, and one which 
would defeat the object of the act of con- 
gress, if, after an owner of a vessel had 
taken all the steps required to release him 
from liability, his property, that is to say, 
his vessel, should still remain liable to the 
claim from which he had been discharged. 
Neither the statute, nor the 54th and 57th 
rules in admiralty, justify such a conclu- 
sion. A suit in rem is. In a very proper 
sense, a suit against the owner of the thing, 
even though he may be unknown, and may, 
in fact, have no knowledge of the suit. And 
especially is this true, when, as in the pres- 
ent ease, the owner appears in the suit and 
claims the thing attached, 

I have only to add, that the taxation of 
costs, to which some of the appellants ob- 
ject, appears to me to have been correct. 

It must be admitted, that the appellants 
recover a very inadequate compensation for 
the injuries they have sustained. On the 
other hand, the injuries were inflicted with- 
out any "privity or knowledge" of the own- 
ers, by the fault of the master of the steam- 
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boat, Tvlio remains liable to the fullest ex- 
tent. And the act of congress limiting the 
liability of the OTvnei'S, together with the 
proceedings under it, rest upon a public 
policy recognized throughout the commer- 
cial world, the policy of encouraging invest- 
ments ''in ships, by limiting the liability of 
the owners for wrongs done hj the master, 
to the value of the sea venture. The decree 
of the district court is affirmed. 

[On appeal to the supreme court the decree of 
this court was affirmed. 118 U. S. 468, 6 Sup. 
Ot 1150.] 
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NORWICH & N. T. TRANSP. CO. v. 
WESTERN MASSACHUSETTS INS. CO. 

[6 Blatchf. 241; i 34 Conn. 561.] 

Circuit Court, D. Connecticut., Nov. 24, 1868. 

Marine Insdhaxce — "Waiver of Proofs of Loss 
— PxKB Perii.— Rule op Damages. 

1. Where a policy of insurance, against loss 
or damage by fire to a vessel, contained a pro- 
vision that the insurers sliould not be bound to 
pay until proper proofs of loss had been pre- 
sented to them, and also a provision that no suit 
should be brought on the policy until after sixty 
days from the presentation of such proofs, and 
the insurers, after notice of a loss, inquired into 
the circumstances, and then, befoire the plain- 
tiffs were bound to present proofs of loss, denied 
all liability under the policy, and refused to pay 
the loss, on the ground that the loss was the re- 
sult of a marine, and not of a fire, peril, and no 
proofs of loss were presented, and a suit was 
brought on the policy before the expiration of 
sixty days from such refusal to pay, held, that 
the insurers had thereby waived the proofs of 
loss, and also the benefit of the provision in re- 
gard to the sixty days. 

[Cited in Bennett v. Maryland Fire Ins. Co., 
Case No. 1,321; Timayenis v. Union Mut. 
Life Ins. Co., 21 Fed. 227.] 

[Cited in Girard L. I. A. & T. Co. v. Mutual 
Life Ins. Co.. 97 Pa. St 24; State Ins. Co. v. 
Maackens, 38 N. J. Law, 571; Western 
Home Ins. Co. v. Richardson (Neb.) 58 N. 
W. 599.] 

2. Where a steam vessel, insured against loss 
or damage by fire, was damaged by a collision, so 
that the water rose to her furnaces, and forced 
the fire out, and she was thereby set on fire, 
and, after burning for some time, she sanli, held, 
that the insurers were liable, on the policy, only 
for such loss as naturally and necessarily result- 
ed from the fire. 

3. The rule of damages, in such a case, stated. 

This was an action at law, founded upon a 
policy of insurance against loss or damage 
by fire. The case was tried before SHIP- 
MAN, J., and a jury, and resulted in a ver- 
dict for the plaintiffs. The defendants now 
moved for a new trial, on the ground of al- 
leged misdirection by the court, in its charge 
to the jury. [As there are a number of other 
cases depending in this court upon similar 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 



policies growing out of the loss of the steam- 
er in question, it will be well to make a full 
statement of this one now before us, and 
settle, so far as this court is concerned, the 
legal principles applicable to the main fea- 
tures of the controversy.] 2 The policy was 
for ?5,0{)0, and was issued by the defend- 
ants [and in force at the time the loss oc- 
curred.] 2 The subject insured was the 
steamer City of Norwich, owned by the 
plaintiffs, and running between Norwich, 
Connecticut, and the city of New York, 
through Long Island Sound. On the morn- 
ing of the 18th of April, 1866, while on her 
regular trip to New York, she met with a 
disaster, out 'of which the claim for indem- 
nity set up in this suit arose. 

At the trial, the plaintiffs, after proof of 
ownership, gave evidence tending to prove, 
that, on the trip named, the steamer came 
in collision with a schooner; that the stem 
of the latter cut her down below the water 
line on the port side, forward of her boiler, 
making a large breach in her; that through 
this breach she commenced taking in water, 
and was rapidly filling; that, in ten or fif- 
teen minutes after she was struck, a fire 
broke out on board, caused by the water, 
which flowed into the breach made by the 
collision, rising to the furnaces, and blowing 
the fire out upon the surrounding wood- 
work, which made rapid progress, and soon 
enveloped her upper works in flames; that, 
in half or three-quarters of an hour after, 
she sank in twenty fathoms of water, go- 
ing down bow foremost, ending completely 
over in her descent, and finally resting on 
the bottom with her keel up; that she was 
afterward raised, taken to New York, and 
repaired by the plaintiffs; that she was dam- 
aged, in all, to the extent of §84.000; that, 
of this amount, $69,000 was the natural, nec- 
essary, and inevitable consequence of the 
fire; that $15,000, and no more, was charge- 
able to the marine disaster; that, though, 
from the breach caused by the collision, she 
was rapidly filling with water, yet, but for 
the fire, she would have settled down only 
to her promenade deck, and would not have 
gone to the bottom; that, in this condition, 
she could easily have been towed to a place 
of safety, discharged of her water, the 
breach in her side repaired, for a sum not 
exceeding $5,000, and all the rest of the dam- 
age repaired, and the boat restored to her 
former condition, for a sum not exceeding 
$10,000 in addition, including towage, but the 
fire burnt off her light upper works, entirely 
consuming a portion of them, liberated her 
light freight, (which was stowed under her 
promenade deck, on her main deck, and en- 
tirely housed in at the sides,) so that it 
floated off; and that thus her floating ca- 
pacity was reduced to such an extent that 
she finally went down. 'This evidence, tend- 
ing to prove that the steamer would have 

2 [From 34 Conn. 561.] 
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floated or s-wum, after and notwithstanding 
the injury she received hy the collision, had 
no fire intervened, was from the testimony 
of nautical men, who testified that they were 
practically acquainted with steamers of this 
character, and from a civil and mechanical 
engineer, who testified that he was well 
versed in his profession, and that he had 
made full and elahorate estimates of the ma- 
terials and equipments of the hoat and her 
cargo, upon data submitted to him by the 
plaintiffs, with special reference to the ques- 
tion, whether, or not, if simply filled with 
water, she would have sunk to the bottom, 
or only have settled to her upper or prome- 
nade deck, and still have floated or swum. 
The evidence tending to prove the time when 
the fire first broke out, the extent of the con- 
flagration before the vessel sank, the length 
of time she floated after the commencement 
of the fire, and the other circumstances at- 
tending the fire, was mainly from eye-wit- 
nesses. There was also evidence to prove 
that the plaintiffs paid for raising the steam- 
er $22,500, and that this was the precise 
value of the wreck, when raised. It was 
further in proof that it actually cost over 
$40,000 to raise the wreck. The plaintiffs 
also offered evidence to prove that, after the 
loss, and after the wreck was raised, and in 
a situation to be examined, she was exam- 
ined by the defendants before they declined 
to pay the loss. The defendants offered no 
testimony on the trial, nor did they take 
any exceptions to the rulings of the court 
on the admission of evidence, except to the 
following question, put by the plaintiffs to 
the agent of the wrecking company which 
raised the sunken steamer: "What did the 
steamboat company (the plaintiffs) pay you 
for raising the boat?" To this question the 
defendants objected. The court overruled 
the objection, and admitted the evidence, to 
which ruling the defendants excepted. The 
plaintiffs offered evidence to prove the value 
of the steamer before the collision, to which 
the defendants objected, and the court there- 
upon excluded the evidence. 

At the conclusion of the evidence, the de- 
fendants requested the court to charge the 
iury as follows: (1) The insurance effected 
in this case was against loss or damage by 
fire. The insurers took upon themselves no 
risk whatever, and are not liable for any 
loss, the efficient cause of which was a ma- 
rine disaster. (2) In case of the concurrence 
of different perils, to one of which it is nec- 
essary to attribute the loss, it is to be at- 
tributed to the efficient predominating peril, 
whether it is, or is not, in activity at the 
consummation of the disaster. (3) If, there- 
fore, the jury shall find that the fire was 
simply the result of a marine disaster, and 
that that disaster, to wit, the collision, was 
the efficient predominating cause of the loss, 
then they are to regard the fire simply as in- 
cident to the marine disaster, and the insur- 
ers against fire alone will not be liable. (4) 



If the jury could, in any event, consider the 
burning as a risk within the terms of the 
policy, they axe bound to return no greater 
damages than the actual cash value of the 
steamboat at the time the fire happened; 
and if the jury shall find that, at the time of 
the breaking out of the fire, the steamer had 
received her death wound, and that she 
would inevitably have perished from the col- 
lision, no damages are to be assessed against 
the defendants, since the fire would add no 
loss to that which was already total. (5) 
The defendants are liable only for dam- 
ages actually proved to have been caused by 
the burning. They are not liable for dam- 
ages done to the steamer in attempts to raise 
her; and the burden of proof is on the 
plaintiffs to show, not only that they re- 
ceived some damage from the burning of the 
steamer, but also the exact amount of that 
damage, separate and apai-t from the ac- 
tual damage done by the collision, and also 
separate and apai't from the damage in va- 
rious attempts to raise her. If the plaintiffs 
show no such distinct and definite loss, then 
they must fail to recover. (6) In no event 
can the defendants be liable for the cost of 
raising the vessel, and the jury are to disre- 
gard that wholly in their calculations. (7) 
By the terras of the policy, the defendants 
are not bound to pay, until proper proofs of 
the loss have been made out and presented. 
There is no evidence before the jury that 
any such proofs of loss have ever been pre- 
sented to the company. The plaintiffs rely 
on a waiver by the defendants of such 
proofs. A waiver is an intentional abandon- 
ment of a known right. In order to find a 
waiver in this case, the jury must find that 
the defendants intentionally abandoned all 
their right to demand proofs of loss. In any 
event, the defendants would have sixty days 
after the waiver took effect to pay the loss; 
and a suit brought within the sixty days is 
prematurely brought, and cannot be sustain- 
ed, as a waiver would confer no greater 
right than would arise under the required 
proofs. (8) The rule of damages in the ease 
has been determined by the paities in their 
contract of insurance. That rule is, the cash 
value of the subject insured at the time the 
fire happened; and, the plaintiffs having 
failed to show what was the cash value of 
the steamer at such time, the verdict mast 
be for the defendants. (9) If the jury shall 
find that the fire was the result of the colli- 
sion, they mvist return a verdict for the de- 
fendants, because, in such ease, the colli- 
sion would be the efficient and predominat- 
ing cause of loss. 
THE COURT charged the jury as follows: 
"The contract upon which this suit is 
brought is one of indemnity against loss or 
damage by fire, on the steamer City of Nor- 
wich, owned by the plaintiffs. This contract 
was in force before and at the time of the 
fire. The plaintiffs claim that they suffered 
loss by the fire to an amount exceeding the 
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entire insurance on their Tjoat, and that the 
defendants are liable to them on their policy. 
The questions for the jury are, -whether the 
plaintiffs' loss was the result of the fire, and, 
if so, what was the extent of that loss. Be- 
fore noticing the main fact in controversy, I 
will dispose of two questions of law raised 
by the defendants, and which rest upon un- 
disputed facts. The defendants object: (1) 
That proofs of loss were not furnished by tie 
plaintiffs, in compliance with the condition 
to that effect in the policy. (2) That the 
suit was brought before any right of action 
had accrued under the policy, sixty days not 
having elapsed, after the alleged waiver of 
proofs. As to the first question, it is true, 
in fact, that no formal proofs of loss were 
furnished in accordance with the terms of the 
condition hi the policy. But this point need 
not ti'ouble the jury. The plahitiffs gave the 
defendants proper and timely notice that the 
loss had occurred, and the latter, after exam- 
ining the wreck, and inquiring into the cir- 
cumstances, and before the plaintiffs were 
bound to present proofs of loss, denied all 
liability under the policy, and refused to pay 
any loss resiilting from the disaster, on the 
ground that it was a loss by a marine, and 
not by a fire, peril. This denial of aU liabili- 
ty whatever by the defendants was, in judg- 
ment of law, a waiver of any further proofs 
of loss. The second objection, that the suit 
was instituted before any right of action had 
accrued by the terms of the policy, need not 
embarrass you. The defendants having de- 
nied all liability, and declined to pay, the 
condition fixing the time within which no 
suit should be brought, to wit, sixty days 
after proofs of loss should be furnished, was 
no longer binding, and the plaintiffs could 
bring their action at once. The main ques- 
tion for the jury to determine is, whether the 
loss 'sustained by the plaintiffs was the re- 
sult of the fire; in other words, whether the 
damage they claim was the natural, neces- 
sary, and inevitable consequence of the fire. 
This depends upon the condition of the steam- 
er after she was struck. A short time before 
the fire broke out, she came in collision with 
a schooner. The circumstances of tbe colh- 
sion are not material here. According to the 
statement of several witnesses, she was cut 
through below the water line, immediately 
"began to fill, in ten or fifteen minutes was 
discovered to be on fire, and, in half or three- 
quarters of an houx-, went to the bottom, 
ending over as she descended, and resting on 
the bottom with her keel up. The question 
is— would she have gone to the bottom but 
for the fite? This is a vital question, and 
must be decided by the jury before the plain- 
tiffs can recover. You will say, in view of 
the evidence, whether she would have gone 
to the bottom, or only have settled down to 
her promenade deck, and remained suspended 
in the water, but for the effect produced by 
the fire. Jf she would not have sunk, but only 
have settled in the water to the promenade 
38FED.OAS. — 29 
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deck, except for Iho effect of the fire in re- 
ducing her floating capacity, the plauitiffs 
are entitled to recover, not only damage for 
what was actually consumed, but all the 
damage which inevitably resulted from the 
burning. The plaintiffs have offered in evi- 
"denc© the opinions of nautical men acquaint- 
ed with steamers, and of a civil and mechan- 
ical engineer, who testified that he had made 
a careful computation of the floating capacity 
of the boat and her contents, upon data sub- 
mitted to him. These witnesses give it as 
their opinion, that she would not have sunk 
below her promenade deck, had not the fire 
consumed a portion of her upper works. The 
question is one of fact for the jury. If they 
find, upon the evidence, that the laoat would 
have continued to fioai^ so that she could 
have been towed to a place of safety had the 
fire not occurred, they will find a verdict for 
the plaintiffs. But, as I have already inti- 
mated, if you find she would have suiik to 
the bottom from the effects of the collision, 
and without the intervention of the fire, the 
plaintiffs cannot recover. The remaining 
questions relate to the damages. You must 
distinguish between the damage resulting 
from the collision and that resulting from the 
fire; and, in estimating the latter, you will 
take the boat in the condition she was in aft- 
er the collision, and before the fire had com- 
menced its work. The plaintiffs claim, up- 
on the evidence, that the damage done by the 
blow of the schooner did not exceed §5,000. 
To this they admit should be added a sum not 
exceeding §10,000 to get her into port, free 
her from water, and restore her to as good 
a condition as she was in- before the injury. 
The calculation is* based upon what they 
claim the evidence shows would have been 
the state of things had no fire occurred. 
These two sums, amounting to §15,000, the 
plaintiffs insist is the extent of the damage 
resulting from the marine disaster. The 
plaintiffs also claim that the whole damage 
done by the coUision and *fire was §84,000. 
Deducting the §15,000, -as chargeable to the 
marine disaster, there remains §69,000, as 
directly chargeable to the fire. On the ac- 
curacy of these claims you are to decide, up- 
on the evidence before you. If the defend- 
ants are liable at all, they are liable for one- 
fifteenth of the loss which the plaintiffs suf- 
fered from the fire. To repeat what I have 
already said: If the steamer would have 
simk to the bottom had no fire broken out, 
the plaintiffs cannot recover. On the con- 
trary, if she would have settled only to her 
promenade deck, the defendants are liable for 
one-fifteenth of the damage. The mode in 
-which the damages should be estimated has 
occupied my attention. You will remember 
that the court excluded evidence of the value 
of the steamer before the collision took place, 
upon objection being made by the defendants' 
counsel, as her condition the moment the fixe 
took place is the one to be considered. The 
plaintiffs' estimate of the damage is based 
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upon the cost of repairiBg her and restoring 
her to her former condition, exclusive of the 
amount they admit as properly chargeable to 
the collision. You will determine, upon the 
evidence, whether, in your judgment, the re- 
pairs that were put upon her enhanced her 
value heyond her cash value before the com- 
mencement of the fire. If they did, you will 
deduct from the damage you find proved a 
sum equal to such increase of valife. If, on 
the other hand, you find that her restoration 
was only to her former condition, and did 
not enhance her value beyond what it was 
when the fire commenced its work, you will, 
if you find for the plaintiffs, give one-fifteenth 
of the cost of restoring her to the condition 
she was in when the fire took place. 

"Where I have not charged you hi con- 
formity with the requests of the defendants, 
they mayj consider their requests denied." 

Charles Chapman, James A. Hovey, and 
Jeremiah Halsey, for plaintiffs. 

John T. Wait, Townsend Scudder, and 
George Pi"att, for defendants. 

Before NELSON, Circuit Justice, and 
SHIPMAN, District Judge. 



SHIPMAN, District Judge. The disputed 
facts, in this case, lie within a very limited 
range, and were all distinctly submitted to 
the jury. The only matter now for consid- 
eration is, whether the court correctly in- 
structed the jury on the questions of law ap- 
plicable to the facts. 

1. As to the waiver of proofs of loss. This 
point was raised on the trial, and, although 
not insisted on upon the argument of the 
motion, we will notice* it here. It is eon- 
ceded, that there were no formal proofs pre- 
sented to the defendants, as provided for in 
the policy. But the written admission of the 
defendants, produced on the trial, conclusive- 
ly proves, that the plaintiffs gave the de- 
fendants timely "and proper notice that the 
loss had occurred, and that the latter, after 
examining the wreck, and inquiring into the 
circumstances, denied all liability under the 
policy, on the groimd that the loss was the 
result of a marine, and not of a fire, peril. 
This was all done before the time within 
which the plaintiffs were, by the terms of 
the policy, bound to present the formal 
proofs, had expired. The court charged the 
jury, that this denial of all liability what- 
ever, by the defendants, was, in judgment of 
law, a waiver of any further proofs of loss. 
On this point, the authorities are numerous 
and decisive, and fully sustain the rule laid 
down by the court. The denial, by the de- 
fendants, of all liability in the case, ex- 
pressly conceded that there was a loss, and 
was a notice to the plaintiffs that they would 
not be bound, in any event, though formal 
proofs were furnished. The presentation of 
proofs, under such circumstances, was of no 
importance to either party, and the law rare- 



ly, if ever, requires the observance of an 
idle formality, especially after the party for 
whose benefit the original stipulation was 
made, has rendered conformity thereto un- 
necessary, and practically supei-fiuous. 
Schenek v. Mercer County Mut. Fire Ins. Co., 4 
Zab. [24 N. J. Law] 44T; Allegre v. Mary- 
land Ins. Co., 6 Har. & J. 408; McMasters v. 
Westchester County Mut Ins. Co., 25 Wend. 
379; Francis v. Ocean Ins. Co., 6 Cow. 404; 
Tayloe v. Merchants' Fire Ins. Co., 9 How. 
[50 U. S.] 390; O'Neil v. Buffalo Fire Ins. Co., 
3 Comst. [3 N. T.] 122; Maryland Ins. Co. v. 
Bathurst, 5 Gill & J. 159; Graves v. Washing- 
ton Marine Ins. Co., 12 Allen, 391. 

2. There was no error in that part of the 
charge which instructed the jury that the 
suit was not prematurely brought There 
was a provision in the policy, that the loss 
should be payable after sixty days from no- 
tice and the furnishing of preliminary 
proofs of loss to the underwriters. If the 
matter had gone through the formal stages 
provided for in the policy, and the proofs 
had been made, without any denial of all 
liability on another ground, no suit could 
have been sustained on the policy, until the 
sixty days had expired. This clause was 
for the protection, or convenience, of the 
underwriters; but, when they waived the 
preliminary proofs, they also waived the 
benefit of this stipulation, and rendered it 
nugatory. It would be absurd to say that 
they still retained the right to have sixty 
days within which to pay a loss which they 
had declared they would not pay at any 
time, or under any circumstances. Colum- 
bian Ins. Co. V. Catlett, 12 Wheat [25 U. S.] 
383; Allegre v. Maryland Ins. Co., 6 Har. & 
J. 408; Phillips v. Protection Ins. Co., 14 Mo. 
220. 

3. We discover no error in that part of 
the charge in which the court submitted to 
the jury the question, whether or not the 
proximate cause of the loss for which a re- 
covery was sought, was to be found in the 
fire which followed the collision. There was 
little or no controversy about the facts which 
characterized the disaster, up to the time the 
fire broke out The boat was struck on her 
port side, forward of her wheel house, and 
her hull was stove in below the water line. 
She immediately began to fill, and, in ten or 
fifteen minutes after the collision, the wa- 
ter rose to her furnaces, and forced the fire 
out upon the wood- work. It made rapid prog- 
ress, and soon enveloped her in flames. She 
continued to float for half or three-quarters 
of an hour, and until a considerable portion 
of hex- upper works was consumed^ when she 
went down, bow foremost ending completely 
over, and resting on the bottom, keel up, in 
about twenty fathoms of water. Up to the 
time the fire broke out, all the damage the 
boat had received was the woimd in her side, 
and the injury resulting from the water, 
which rushed in. And here an important 
question of fact arose, and that was, wheth- 
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er the consequences resulting from the col- 
lision alone, without the intervention of the 
fire, would have gone heyond her filling, and 
settling in the -water to her promenade deck, 
and there remaining suspended in the water, 
until she could he towed to a place of safety, 
her side be repaired, and the whole boat be 
restored to her former condition. The uncon- 
ti-adicted evidence was, that, had she so re- 
mained, suspended in the water, she could 
easily have been towed to a place of safety, 
her wound repaired, and every part of the 
boat, including her furniture, which would 
have been injured by the water, restored to 
the condition it was in before the collision, 
for a sum not exceeding $15,000. The actual 
loss proved, however, was about $84,000. On 
this point, there was no conflicting evidence. 
The difference between these sums is $69,- 
000, and this latter sum was claimed by the 
plaintiffs to be the amount of their loss nat- 
urally and necessarily resulting from the fire, 
and which, but for the fire, would not have 
happened. They offered evidence to show 
that, from the predominance of the floating 
over the sinMng materials, in her structure 
and cargo, in connection with the fact that 
she was so housed in, from stem to stem, 
between her main and her upper or promen- 
ade deck, that her cargo would have been 
kept in Its place, although immersed in wa- 
ter, her sinking was impossible, as a result 
of the collision merely. They also offered 
the testimony of eye-witnesses of the confla- 
gration, to prove that she did actually float 
for half or three-quarters of an hour, and 
that it was not till her upper works were 
all on flre, and nearly consumed, by which 
her light freight was liberated, and enabled 
to float away, and her floating capacity thus 
greatly reduced, that she finally sank. To 
overcome this evidence, no proof was of- 
fered by the defendants. The court Instruct- 
■ ed the jury, that the contract upon which the 
plaintiffs sought to recover, was one of In- 
demnity against loss by fire only, and that, 
therefore, whether her sinking was the nat- 
m:al and necessary result of the fire, be- 
came a vital question; and that, if the jury 
found this question in the negative, the plain- 
tiffs could not recover. This instruction was 
more favorable to the defendants than they 
had a right to demand, for it was conceded, 
that a considerable portion of the steamer's 
upper works was actually consumed. The 
other Injuries resulting after the fire broke 
out, for which the plaintiffs sought to re- 
cover, were occasioned by her sinking to the 
bottom. But, in order to simplify the ques- 
tion to the jury, they were instructed, that, 
if they found the boat would have finally 
sunk, had no fire broken out, their verdict 
must be for the defendants. They must, 
therefore, have found, by their verdict, that 
she would not have sunk, but for the fire, 
and, consequently, that all the damage 
which naturally resulted from the marine 
injury, was $15,000, and that all the rest 



was the natural and necessary result of the 
fire. This part of the charge may not have 
been couched' In the formal and technical 
language of the -text-writers on this branch 
of the law, but it distinctly presented the 
question, as to the proximate cause of the 
loss for which a recovery was claimed. The 
effect of the verdict, therefore, is to bring the 
case within the scope of the sound proposi- 
tion (1 Phil. Ins. 5th Ed., p. 679; subsec. 1136; 
Id., 4:th Ed. p. 692) that "in case of the con- 
currence of two causes of loss, one at the risk 
of the assured, and the other Insured against, 
or one insured against by A, and the other 
by B, if the damage by the perils respec- 
tively can be discriminated, each party must 
bear his proportion." In the case before us 
this was dearly done. The loss resulting 
from the fire was distinctly separated, by 
the evidence, from any loss resulting from 
the collision, and the jury were instructed 
that the plaintiffs could recover only for such 
loss as naturally and necessarily resulted 
from the former element. There was no con- 
flict of evidence on this point, and the jury 
f oxmd no damages, except such as were char- 
geable to fire, as the proximate cause. It 
is well settled, by numerous authorities, that 
the proximate cause of loss is to be looked 
to. This rule prevails in both fire and marine 
insurance. Jewett, X, In Gates v. Madison 
County Mut. Ins. Co., 1 Seld. [5 N. Y.] 469, 
478, and cases there cited. 

4. The rule of damages was correctiy stat- 
ed, under the circumstances. The rule pre- 
scribed by the policy was the cash value of 
the boat just before the fire. The offer was 
made by the plaintiffs to prove her cash 
value, deducting the amount she was dam- 
aged by the collision. Including all neces- 
sary consequences. To this mode the de- 
fendants objected, and the only other mode 
was, to ascertain what it cost to repair the 
damages necessarily resulting from the fire. 
The jury were Insti-ucted that, if the cost of 
the repairs exceeded the flre damage, and 
rendered the boat more valuable, they should 
deduct the excess. Under the instructions, 
the plaintiffs could obtain no more than in- 
demnity for the loss by fire. This they were 
entitied to. 

5. The objection to the allowance of $22,- 
500 for raising the wreck Is untenable. This 
was found to be the precise value of the 
wreck when recovered. It was in proof that 
it cost over $40,000 to raise it, but no more 
was allowed than the value of the same 
when raised. So much was saved from an 
otherwise total loss, and, as the defendants 
had the benefit of it, in the adjustment of the 
damages, they are chargeable with the neces- 
sary .and reasonable cost of saving it. A 
new trial is, therefore, denied, on all the 
grounds. 
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Es parte NORWOOD. 

[3 Biss. 5(>i.]i' 

District Court, N. D. Illinois. April, 1873. 

FOKEIGN ReOBIVEB MAY PROVE DeBT — WaIVER IN 

Time in Making Proofs— Liabilitt 
OF Re-Insuker. 

1. The receiver of a bankrupt corporation in 
another state can prove a debt against a bank- 
rupt in this court. 

[Cited in Wade v. Sewell, 56 Fed. 130.] 
[Cited in Merchants' Nat. Bank v. McLeod, 
38 Ohio St. 185.] 

2. Any person authorized to give an acquit- 
tance of a debt is entitled to prove that debt in 
bankruptcy, 

3. Where an insurance company furnished 
copies of the proofs of loss to a re-insuring com- 
pany, and no objection was made to their form 
or substance, the company thereby waives the 
right to object that they were not furnished in 
apt time. 

4. Objections to proofs of loss must be made 
by the company on their presentation, or with- 
in a reasonable time thereafter, or they will be 
considered as waived. 

5. A clause in the policy of re-insurance, "loss, 
if any, payable at the same time and pro rata 
with the insured," merely gives the company 
the benefit of any defense, deduction, or equity 
which the first insurer may have, making the 
liability of the re-insurer the same as the origi- 
nal insurer. It does not limit such liability to 
what the original insurer may have paid or be 
able to pay. 

In bankruptcy. This was a motion by Jo- 
seph R. Payson, assignee of the Republic 
Fire Insurance Company, to expunge the 
claim filed by Carlisle Norwood, as receiver 
of the liorillard Insurance Company of New 
York, on certain policies of re-insurance on 
which, there had been a total loss. 

Tenneys, Flower & Abercrombie, for as- 
signee. 

A corporation has no existence beyond the 
territory of the power that created it. Day 
V. Newark India Rubber Co. [Case No. 3,- 
685]; Bank of Augusta v. Earle, 13 Pet. [38 
U. S.] 588; Ohio & M. R. Co. v. Wheeler, 1 
Black [66 U. S.] 286; County of Allegheny 
V. Cleveland & P. R. Co., 51 Pa. St. 228. But 
its existence (if it does exist) may be recog- 
nized in other states. Union Branch R. Co. 
V, East Tennessee & G. R. Co., 14 Ga. 327. 

A dissolved corporation cannot sue, having 
no existence. Commercial Bank v. Lock- 
wood, 2 Har. (Del.) 8; Fox v. Horab, 1 Ired. 
Eq. 358; President, etc.. Port Gibson v. 
Moore, 13 Smedes & M. 157; White v. Camp- 
bell, 5 Humph. 38; Bank of Louisiana v. 
Wilson, 19 La. Ann. 1; May v. State Bank 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



of North Carolina, 2 Rob. (Va.) 56; Leathers 
v. Shipbuilders' Bank, 40 Me. 386; I^each v. 
Thomas, 27 111. 457. The Revised Statutes 
of Illinois (pages 95. 96) and the act of 1872 
make no different rule in a case of this kind. 

Foreign receivers have no title or author- 
ity by which they can sue. The statutory 
assignment to a receiver can only vest in 
him the title to property which is within the 
state that appoints him. The state has no 
power to pass the title to propery which is 
beyond its boundaries; neither can it cre- 
ate an oflacer whose ofiieial character will 
follow him into another state. So Mr. Nor- 
wood has no title to any property here, and 
he is no "receiver" here, and hence he can- 
not maintain a suit Booth v, Clark, 17 
How. [58 U. S.] 322; Hoyt v. Thompson, 1 
Seld. [5 N. Y.] 320; Hope Mut. Life Ins. 
Co. V. Taylor, 2 Rob. (N. Y.) 278; Graydon 
V. Church, 7 Mich. 36; Wheat. Confl. Laws, 
§ 359 et seq. 

The assignee has, in effect, attached all 
the funds of the Republic Insurance Com- 
pany for the benefit of domestic creditors. 

The nature of the contract of re-insurance, 
when there are no express stipulations, is 
the policy. Hone v. Mutual Safety Ins. Co., 

I Sanf. 137, affirmed, 2 Comst. [2 N, Y.] 235; 
Philadelphia Ins. Co, v, Washington Ins. Co., 

II Harris [23 Pa. St.] 250; Yonkers & N. Y. 
Fire Ins. Co. v. Hoffman Fire Ins. Co., 6 
Rob. (N. Y.) 316. 

In all these cases the policy said, simply, 
"re-insure," instead of "insure." They all 
hold that the "re-insured" must make the 
same proofs of loss as the original insured. 
The words of one policy, "this company to 
pay pro rata, at and in the same time and 
manner as the company re-insured," were 
introduced for the very purpose of making 
a change from the law, as held in the above 
cases. 

On the subject of "waiver" of the require- 
ments of the policy, we make the following 
citations, showing that a waiver is not to be 
implied or guessed at without affirmative 
acts definitely indicating it. Columbian Ins. 
Co. V. Lawrence, 2 Pet. [27 U. S.] 25; Id., 10 
Pet. [35 U. S.] 507; Klein v. Franklin Ins. 
Co., 1 Harris [13 Pa. St.] 247; Trask v. State 
Fire & Marine Ins. Co., 5 Casey [29 Pa. St.] 
198; Phillips v. Protection Ins. Co., 14 Mo. 
220; Taylor v. Merchants Fire Ins. Co., 
How. [50 U. S.] 390; Beatty v. Lycoming' 
Co. Mut. Ins. Co., 66 Pa. St. 9; St. Louis 
Ins. Co. V. Kyle, 11 Mo. 278; Patrick v. 
Farmers' Ins. Co., 43 N. HL 621. 

Fuller & Smith, for receiver. 

By the laws of New York under which the 
Lorillard Insurance Company was created, 
all property, choses in action, and effects, 
vested in the receiver. No assignment is es- 
sential to his title, and he may bring suit in 
his own name, either at law or in equity. 
Giiret V. Fairchild, 4 Denio, 80; Mann v. 
Pentz, 2 Sanf. Ch. 257; In re Eagle Iron 
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Works, 8 Paige, 386; Eldred v. Hall, 9 Paige, 
640. The general principle is to permit the 
foreign assignee in bankruptcy to appear 
and sue in his own name, where there is no 
conflict with the assignor or with creditors. 
Hunt v. Jackson [Case No. 6,893]; Holmes 
T. Remsen, 4 Johns, Ch. 4S5; Alivon v. Fur- 
nival, 1 Oromp. M. & B. 296; Blane v. Drum- 
mond [Case No. 1,531]; Ingraham v. Geyer, 
13 Mass. 146; Ball v. Claflin, 5 Pick. 305; 
Dickey v. Btormon [Case No. 3,894]. No con- 
flict here, and certainly none affecting the ca- 
pacity of the receiver to sue. Mere choses 
in action are transferable according to the 
law of the creditor's domicile— indisputably 
so if there payable. Guillander v. Howell, 
S5 N. Y. 660; Clark v. Connecticut Peat Co., 
35 Conn. 303; Caskie v. Webster [Case No. 
2,500]; Speed v. May, 17 Pa. St. 91. The 
foreign corporation is permitted to sue ex 
comitate. Bank of Augusta v. Earie, 13 
Pet. [38 U. S.] 519. And so its assignee by 
operation of law. Hoyt v. Thompson, 1 
Seld. [5 N. Y.] 339. Proceedings in bank- 
ruptcy are e'quitable in their nature. If the 
claimant is entitled to the proceeds, he is 
entitled to claim. It has been ruled that as- 
signees by operation of law may prove up in 
their own names. In re Davenport [Case No. 
3,586] ; In re Murdock [Id. 9,939]. See Dawes 
V. Head, 3 Pick. 128; Story, Confl. Laws, § 
429. Parties in a contentious proceeding, 
either present or prospective, may agree that 
the issue shall be decided according to a par- 
ticular law. Whart. Confl. Laws, 309. 
Booth V. Clark, IT How. [58 U. S.] 322, is in- 
applicable because (a) the question arose as 
to a receiver appointed upon a creditor's bill; 
(b) and as between such receiver and a 
claimant of another state, while here the as- 
signee represents all the creditors; (c) the 
question was only mooted in relation to a 
receiver under statutes for the collection of 
debts, and not for the winding up of defunct 
corporations. 

As to the attachments, they have all been 
dismissed, but were they pending it would 
make no difference. (1) Attachments and 
garnishee process in a state court, after suit 
In United States court, will not lie. Wallace 
v. McConnell, 13 Pet [38 U. S.] 136. (2) The 
corporation having been dissolved upon suit 
brought, no suit against it can be maintain- 
ed. ' Drake, Attachm. §§ 433, 434; Greeley 
V. Smith [Case No. 5,748]; Farmers' & M. 
Bank v. Little, 8 Watts & S. 207; Mumma v. 
Potomac Co., 8 Pet. [33 U. S.] 286. This is so 
In the state of the creation of the corpora- 
tion, as also as to all creditors who have 
proved up before the receiver, and taken 
dividends, as is the fact in the case at bar. 
Clay V. Smith, 3 Pet. [28 U. S.] 411; Bald- 
win V. Hale, 1 Wall. [68 U. S.] 223, 234; 
WoodhuU V. Wagner [Case No. 17,975]. This 
makes them pai-ties to the litigation and 
bound by it. They cannot dispute the receiv- 
er's title. (3) Suit against the receiver ad- 
mits the capacity in which he is acting. (4) 
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The appointment vested aU the property in , 
the receiver. The decree of the New York 
court operated as a sequestration or for- 
feiture. 3 Pars. Cont. 473; Jewett v. Pres- 
ton, 27 Me. 400; Burnsidev. Merrick, 4 Mete. 
(Mass.) 537. (5) The claims of attaching cred- 
itors cannot defeat the allowance of the 
claim in the first instance, and as here pre- 
sented. 

As to the alleged defenses: (1) It is object- 
ed that the proofs of loss are insufficient, be- 
cause they are only copies of the original 
proofs. This is all the re-insurer can re- 
quire. 17 Wend. 359. And because not fur- 
nished in apt time. The answer is that they 
were furnished within a reasonable time, 
and the objection has been waived. Long- 
hurst V. Star Ins. Co., 19 Iowa, 371; Peoria, 
etc., Ins. Co. v. Lewis, 18 111. 553; Peoria, 
etc., Ins. Co. v. Whitehill, 25 HI. 466; Hart- 
ford Fire Ins. Co. v. Walsh, 54 HI. 165; 
Owen V. Farmers' Joint-Stock Ins. Co., 57 
Barb. 518. It is said there can be no waiver 
after time has expired, that is that it re- 
quires an express agreement to revivify the 
contract If this were so as to defects in 
matter, it is not as to time. Patrick v. 
Farmers' Ins. Co., 43 N. H. 623. But condi- 
tions as to proofs may always be waived, be- 
cause they are conditions precedent, not to 
the undertaking of the insurers, but to the 
right of action of the insured. The furnish- 
ing of any proofs may be waived. Taylor 
V. Mechanics' Fire Ins. Co., 9 How. [50 U. S.] 
403; 9 Casey [83 Pa. St] 397; Owen v. Farmers' 
Joint-Stock Ins. Co., 57 Barb. 520; Post v. 
Aetna Ins. Co., 43 Barb. 365; Bumstead v. 
Dividend Mut Ins. Co., 12 N. Y. 81. (2) It is 
objected that the re-insurance clause means 
that the re-insurer will pay only what the 
primitive insurer pays, and evidence at- 
tempting to establish a usage to that efiEect is 
adduced. The answer is, that the clause is 
susceptible of no such construction. The de- 
sign is to regulate the proportions if the re- 
insurance is less than the insurance, and the 
loss is not total. Though the original insurer 
becomes insolvent, the re-insurer is not re- 
leased from payment in full by reason there- 
of. Herckenrath v. American Mut Ins. Co., 
3 Barb. Ch. 03; Eagle Ins. Co. v. Lafayette 
Ins. Co., 9 Ind. 443; Storm v. Davenport, 1 
Sandf. Oh. 137. Hence the evidence is in- 
competent. Mutual Safety Ins. Co. v. Hone, 
2 N. Y. 240. It was also insufficient The 
Beeside [Case No. 11,657]; Adams v. Otter- 
bach, 15 How. [56 U. S.] 539; The Eddy, 5 
Wall. [72 U. S.] 48L 

BLODGETT, District Judge. The Lorillard 
Fire Insurance Company was a corporation 
created by and under the laws of the state of 
New York, for the purpose of doing insur- 
ance business. For some years prior to the 
9th of October, 1871, it had an agency in the 
city of Chicago, at which a large amount of 
insurance business was transacted. In the 
due course of its business at Chicago said 
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company had obtained from the Eepublic In- 
surance Company of Chicago policies of re-in- 
suranee on its insured interest in certain 
property here, amounting in the aggregate to 
§19,500, which policies of re-insurance were 
in force on the 9th of October, 1871, at which 
time a total loss of the property thus re- 
insured occurred. 

In consequence of losses sustained by fire 
in this city on the 9th of October, 1871, the 
Lorillard Fire Insurance Company became 
insolvent, and by proceedings instituted in 
the supreme court of the state of New York, 
pursuant to the statute of that state, said 
Lorillard Fire Insurance Company was, on 
the 23d of October, 1871, dissolved, and Car- 
lisle Norwood appointed receiver of all the 
estate, debts, credits, effects, and choses in 
action of said company. 

The Republic Insurance Company was also 
rendered insolvent by the fire of October 9th, 
and has, within a few months past, been ad- 
judged bankrupt- by this court. 

On the 27th of December last, said Nor- 
wood, as receiver of the Lorillard Insurance 
Company, filed with H. N. Hibbard, Esq., 
register in bankniptcy of this court, his proof 
of a claim against the estate of the Republic 
Insurance Company, growing out of said poli- 
cies of re-insurance, to the a mount of ?19,500, 
which claim was allowed by the register. 
The assignee of the Republic Insurance Com- 
pany subsequently appeared before the regis- 
ter and filed objections to said claim, and his 
petition that the same be re-examined under 
the thirty-fom-th rule. Proofs were thereup- 
on taken, both on the part of the assignee and 
receiver, and the issues raised thereon, to- 
gether with the proofs, have been certified 
to the court for decision. 

From this proof it appears that said Loril- 
lard Fire Insurance Company had issued six 
policies, amounting in the aggregate to $30,- 
000, on property in this city, on which it had 
obtained policies of re-insurance from the Re- 
public Insm-ance Company to the amount of 
§19,500. All the property thus insured and 
re-insured was totally destroyed by the great 
fire in this city of October 9th, 1871, and a 
total loss proven and adjusted as such to the 
full amount of the respective policies against 
the Lorillard Insurance Company. The re- 
ceiver of the Lorillard has paid dividends to 
the holders of its policies thus re-insured to 
the amount of 85 per cent 

The proofs of loss by the policy holders 
were presented to the adjusters of the Loril- 
lard Insurance Company in November and 
December, 1871, and the losses adjusted as 
total losses in each case. These original 
proofs were forwarded by the adjusters to 
the receiver, Mr. Norwood, at New York, and 
copies thereof were, early in March, 1872, 
furnished to the proper officers of the Repub- 
lic Insui'ance Company. 

No objections were made to the form or 
substance of these proofs, but the officers of 
the Republic insisted, at the time these copies 
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of proofs were presented and at subsequent 
interviews with the receiver and his agents, 
that the Republic was not bound to pay any 
more or any faster than payment was made 
by the receiver of the Lorillard, basing their 
refusal upon the clause in tae policies of re- 
insurance which reads as follows: "Loss, if 
any, payable at the same time and pro rata 
with the assured." Some time after the fire 
several creditors of the Lorillard brought 
attachment suits in the superior court of 
Cook county against said company and said 
receiver, and garnished said Republic Insur- 
ance Company, which suits were subsequent- 
ly removed hito the United States circuit 
court in this district; but on the 19th of De- 
cember last said suits were all dismissed by 
the respective plaintiffs therein, at their own 
costs— said suits having been dismissed in 
consequence of a ruling of the circuit court- of 
this district upon the demmrer of plaintiffs 
to a plea by the defendant Norwood, alleging 
the dissolution of the Lorillard Fire Insurance 
Company by the supreme court of the state 
of New York. 

The assignee of the Republic now urges 
eleven reasons or objections against the al- 
lowance of this claim, but they may all be 
grouped and considered under three heads. 
First— That the receiver of the Lorillard Fire 
Insinrance Company has no authority to col- 
lect or receive the assets of said company out- 
side of the state of New York; that his 
fimctions are limited by the jurisdiction of 
the court from which he received his appoint- 
ment. Second— That the re-insured company, 
and the receiver who represents it, has failed 
to comply with the prerequisites and condi- 
tions of the policies, by giving notice and 
making proofs of loss in apt time as required 
by the terms of the policy. Third— That, 
even if liable at aU, the liability of the Re- 
public Insurance Company is limited to the 
amount which the Lorillard has paid on its 
re-insured policies. 

The first objection raised, questioning the 
capacity of a receiver appointed by a state 
court to act beyond the jurisdiction of such 
court, opens a wide field for inquiry into the 
rights and powers of officers acting under the 
authority of foreign courts, but I have not 
time to discuss at length the interesting class 
of questions suggested by this branch of the 
case. 

There is much apparent authority in sup- 
port of the position taken by the counsel for 
the assignee. In Booth v. Clark; 17 How, 
[58 TJ. S.] 322, the supreme court of the Unit- 
ed States held very broadly that a receiver 
appointed under the authority of a state court, 
could not sue in the courts of another juris- 
diction. 

The same principle was enunciated, al- 
though not so elaborately discussed, in Har- 
rison V. Strong, 5 Cranch [9 U. S.] 289, and 
Ogden V. Saunders, 12 Wheat, [25 U, S.] 359, 
But it will be noticed that in all these cases 
there was a struggle for the property of the 
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estate "between the officers of a foreign coiirt 
and creditors wlio liad acquired liens by at- 
tachmeu. or otlier proceedings, in the jurisdic- 
tion where the property was situated. In 
Booth V. Clark, 17 How. [58 TJ. S.] 322, the 
supreme court, after discussing the various 
English cases and tracing the history of the 
principle in question, in the English courts, 
comes to the conclusion that the rule of comi- 
ty which authorized a receiver of a foreign 
court, or an assignee in bankruptcy appointed 
in a foreign jurisdiction, to prove a claim in 
an English court, had been repudiated and 
denied through a long series of years, but 
that after the adoption of a general bankrupt 
law hi England, and the adoption of the same 
policy hi several of the commercial countries 
of Europe, the rule of comity required that 
the English courts should recognize the rights 
of assignees in bankmptcy appointed by for- 
eign jurisdiction— and such has been the rule 
in England shice that time, as the supreme 
court say, "Such is not the rule in this coun- 
try," (that is, was not at the, time of the 
decisions referred to,) "because we have no 
general banki-upt law;" plahily, as it seems 
to me, indicating that the rule in this country 
would be changed if the principles of the 
bankrupt law should be infused into its com- 
mercial law— an event which has occurred 
since the decision of Booth v. Clark [supra]. 
To my mind there is, to say the least, a 
strong analogy between the right of the re- 
ceiver in this case to prove the debt due the 
estate he represents, and the right of the 
executor or administrator appointed in an- 
other state, to represent the right of a de- 
ceased creditor before this court and prove a 
debt due his testator or intestate, and such 
right has never been drawn in question. 

Under authority of all the bankrupt laws 
which have been passed by the congress of 
the United States, the practice has been uni- 
form, so far as I can ascertain, to allow guard- 
ians, executors, administrators, and all per- 
sons acting in a representative capacity, to 
appear before the bankrupt court and prove 
the claims pertaining to the estate -which 
they severally represent. If the bankruptcy 
proceedings in this case were pending before 
a United States court in the state of New 
York, there can be no doubt that such court 
would recognize the rights of the receiver in 
this case, and allow him to prove this claim. 
Why should a federal court of the state of 
New York recognize the authority of this re- 
ceiver appointed under the laws of the state 
of New York, without any relation to the 
federal laws or the bankrupt law, any more 
than this court should? Do state Unes make 
any difference? The federal courts take ju- 
dicial notice of the laws of all the states and 
of the powers of all state officers, whether 
executive or judicial. It seems to me it 
would be applying a very narrow rule to the 
provisions of the bankrupt law and limit the 
usefulness of that statute very considerably, 
if the federal courts should require all es- 
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ecutors, administrators, guardians of minors, 
or conservators of insane or idiotic persons, 
as a condition precedent to the proving of 
their claims agahist the estate of their debt- 
ors, to take out auxiliary or supplemental 
letters of admuiistration or guardianship from 
the state courts, within the jurisdiction of the 
court where the bankruptcy proceedhigs were 
pending. The bankrupt law is national in its 
, application. It is intended to serve all cred- 
itors alike, and gives all creditors acthig in a 
representative capacity, resident out of tlie 
district as well as those within the district 
w'herein the proceedings are pending, all the 
rights to prove their debts which natural per- 
sons might exercise, and it seems to me that 
this court -would do gross injustice to the 
principles of the law to hold that this re- 
ceiver, clothed as he is with full powers by 
the laws of the state of New York to repre- 
sent the estate of the LoriUard Insurance Com- 
pany, and standing, by virtue of the decree 
of the supreme court of the state of New 
York in the shoes and place of the liorillard 
Fire Insurance Company, should not be al- 
lowed to prove his debt here as fully as if he 
had been vested with those powers by virtue 
of a decree from any court witliin this dis- 
trict. 

The bankruptcy law clothes the district 
courts,' sitting as courts of bankruptcy, with 
all the powers of courts of equity. In sev- 
eral of tlie cases -which have been cited in 
this case by the counsel for the assignee, 
reference is made to the hardship of the rule 
adopted in those cases, and it is suggested 
that a court of equity might afford a rem- 
edy where there was actual danger of in- 
justice being done. 

In most of those cases there was a strug- 
gle between resident and non-resident cred- 
itors—between the citizens of this country 
and citizens of foreign nations, as to who 
should have the benefit of assets found 
within the jurisdiction of our courts, and, 
by the application of a well known prin- 
ciple of international law, our courts have 
sustained our own creditors to the es:tent of 
the assets within our own boundaries. But 
anticipating that the application of this rule 
might work hardship and injury in many 
cases, the courts have intimated that it lay 
-within the scope and powers of a court of 
equity to give relief where there was dan- 
ger that the application of the rule might 
thus work injustice. 

Inasmuch, then, as a court of bankruptcy, 
as I said before, is clothed with all the pow- 
ers of a court of equity, it seems to me that 
even if this court did not feel itself justified 
In recognizing the authority of the receiver 
in this case, it -would entertain a bill special- 
ly filed in the case setting up the authority 
under -which the receiver was acting, and 
allow him, by special decree, the privilege 
of proving his claim. 

But I do not deem it necessary, as I have 
already intimated, that he should resort to 
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that course. It seems to me that the equal- 
ity of rights of all creditors under the bank- 
rupt law— that principle of equality which 
runs through and forms the distinguishing 
characteristic of the bankrupt law—requires 
that bankruptcy courts shall recognize eveiy 
person who represents by proper proceed- 
ings in the place where he receives his ap- 
pointment, any creditor, and shall allow 
such representative to prove and recover his 
just claim. 

There is no doubt— coimsel admit it in their 
argument and in the briefs filed— but that 
if there had been a voluntary payment made 
to the receiver by the assignee in this case, 
such voluntary payment would be good, and 
the receipt of the receiver would be an ac- 
quittance of the debt. And I can compre- 
hend no rule so salutary for the bankruptcy 
courts to adopt as to assume that any person 
who is authorized to give an acquittance of 
a debt, to receipt for a claim, is entitled to 
prove the debt in bankruptcy, if he be act- 
ing in a representative capacity, as trustee, 
assignee, receiver, executor, administrator, 
or in any other of the various representative 
capacities which the law provides for the 
administration of human alBfairs. Coming, 
then, to the conclusion that the receiver has 
a standing in this court, I dispose of the first 
objection raised hy the assignee in this case, 
and hold that the assignee can rightfully 
prove the claim. 

I now proceed, for a moment, to the dis- 
cussion of the other objections which have 
been raised. The first is that proofs of loss 
were not furnished in apt time. The poli- 
cies contained the usual provisions— that the 
assured shall, within a reasonable time, 
furnish the insurer with proofs of loss, and 
shall be subject to examination, etc. 

The evidence shows that the persons hold- 
ing the original policies issued by the Loril- 
lard Insurance Company made their proofs 
of loss to the Lorillard Company; that those 
losses were adjusted by the Lorillard Com- 
pany; that the proofs of loss were forward- 
ed to the receiver, and that copies of those 
proofs of loss were furnished by him to the 
re-insuring company, the Republic; that 
those copies were presented to the officers 
of the Republic Insurance Company some 
time in March, 1872, long prior to its going 
into bankruptcy, and demand made for the 
payment of the money. 

At the time the proofs of loss were present- 
ed and the demand made for the payment 
upon the policies, the secretary of the Re- 
public Insurance Company, Mr, Payson, who 
was the managing officer of that company 
at the time, said to the agent of the re- 
ceiver, "You don't expect us to pay any fast- 
er than you pay, I suppose?" and some dis- 
cussion arose between the agent of Mr. Nor- 
wood and Mr. Payson as to the obligation 
of the Republic Company under these poli- 
cies of re-insurance; but no exception was 
taken to the form of proofs. No doubt was 
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expressed but what the losses had accrued 
to the full extent claimed, nor was any ob- 
jection taken to the substance or subject 
matter in the claim, further than to the 
fact that by reason of the peculiar phrase- 
ology of the re-insurance policy, the Re- 
public Company was not bound to pay any 
faster than the Lorillard, nor any more. 
During all the discussions between the re- 
ceiver and the officers of the Republic, which 
involved several interviews between the re- 
ceiver himself and the officers of the com- 
pany, and also several interviews between 
the agents of the receiver and the officers 
of the Republic, no objection to the form or 
substance of these proofs was ever taken. - 
On the contrary, the evidence shows that, 
to a considerable extent, if it be not the 
universal custom in this city, the practice 
and usage among insurance men, in the set- 
tlement of re-insurance policies, is to fur- 
nish the re-insuring company with copies, 
merely, of the original proofs of loss, and 
notice of the. amount at which the loss has 
been adjusted. 

The loss, of course, is settled usually by 
the company that issues the original policy. 
It is to that company that the assured looks 
for his indemnity. He makes his proof to 
the company whose policy he holds, and 
that company, if re-insured, after adjusting 
the los», submits copies of the proof of loss* 
to the company so re-insuring it. 

How far that custom has ripened into a 
binding usage, I am not prepared to state, 
nor do I deem it necessary to decide it now, 
because I think this case can be disposed of 
upon well known principles of law govern- 
ing the rights and obligations of insurance 
companies. 

It is a well settled principle, that where a 
party Insured presents notice of his loss, to- 
gether with proof, or what purports to be 
proof, and evidence of the extent of the loss 
which he has sustained, and no objections 
are taken thereto, objections are held to be 
waived, and it seems to me that the clear 
and obvious duty of the officers of the Re- 
public Insurance Company, if they ^had any 
doubt of the authenticity of the copies which 
were presented, was to demand that the 
original proofs be submitted to them. If 
they had any doubt, or had any suspicion 
that a fraudulent claim was being attempt- 
ed to be forced upon them by means of as- 
sumed copies of original proofs, they could 
have demanded the originals. They could 
have investigated the genuineness of the sig- 
natures; they could have determined whether 
such losses had been adjusted in good faith, 
by an examination of genuine proofs of loss 
submitted by the policy holders. 

They make no such claim. They do not 
question the extent of the obligations of the 
Lorillard Insurance Homoany under their 
policies, but simply stand upon their denial 
of their liability until the Lorillard has dis- 
charged its liability to its policy holders. 
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■ TMs case comes "within that large class of 
cases of which the books are full, in relation 
to which the principle has been established 
that an insurance company, if it has objec- 
tions to a claim, or to proof of a claim, must 
make them known to the policy holder in 
such time that they can be remedied, or else 
the objections will be considered as waived. 

The policies in this case all contain the 
clause wliich I have already quoted, and up- 
on which the third objection is based, "Loss, 
. if any, payable at the same time and pro 
rata with the insured." The objection un- 
der consideration is of minor importance, be- 
cause the evidence shows that the Lorillard 
Company, or the receiver of the LoriDard 
Company, has already paid eighty-five per 
cent, of the adjusted losses against it, and 
has still assets in his hands. 

But I do not think that the construction 
put upon this clause by the counsel for the 
assignee in this case is a proper one. It 
seems to me that the tioie meaning of this 
clause in the policies is this, tha,t the re- 
insuring company stipulates that it shall not 
pay any more loss than the original com- 
pany is liable for. "I^oss, if any, payable 
at the same time and pro rata with the in- 
sured,"— that is, the re-insuring company is 
to have the benefit of any deductions by rea- 
son of other insurance or salvage, that the 
original company would have, and also to 
have the benefit of any time for delay or 
examination which the original company 
might claim, so that the liability of the re- 
insuring company shall be co-extensive only 
with the liability and not with the ability, 
so to speak, of the original company. 

The original company may have re-insured 
for the purpose for which re-insurance is 
usually if not univei*sally accomplished— for 
the purpose of supplying itself with a fund 
with which to meet its obligations. It may 
have placed its own funds entirely out of 
its control; it may have divided its capital 
among its stockholders, and may depend 
solely upon the re-insurance to make good 
its liability to policy holders. 

The intention of this clause was to make 
the re-insuring company's liability co-ex- 
tensive, and only co-extensive with the lia- 
bility of the original insurance company. 
For instance, suppose an insurance company 
in the city of Chicago wishes to go out of 
business. It has money enough to re-in- 
sure all its risks, and does so, and goes 
out of the insurance business. That com- 
pany does not keep a fund on hand any 
longer for the purpose of meeting losses as 
they fall in, but depends upon its re-insur- 
ance. 

Now, it is to my mind absurd to say, if a 
loss occurs on one of those re-insured poli- 
cies, that the company primarily liable is to 



have its claim against the re-insuring com- 
pany limited by its ability to meet its obli 
gations to its original policy "holders. The 
very object of making the policy of re-in- 
surance was to place the. company in funds 
with which to make its policy holders whole, 
and that is defeated if the construction which 
is insisted upon by the assignee in this case 
is the true one. 

The fair, liberal construction, it seems to 
me, of this clause, and the salutary one, is 
to assume ttat the tx-ue intent of it, the 
judicial meaning, is that the liability of the 
re-insuring company is to be no greater than 
that of the original company; that they are 
not to be compelled to pay any faster than 
the original company would be compelled 
to pay, that they are to have the benefit of 
any defense wlaich the original company 
would have had. Any deduction— any equi- 
ty—which the original company would have 
had against the original insured, is to inure 
to the benefit of the re-insuring company. 
I am of opinion that the Republic is liable 
on these policies to the extent of the adjust- 
ed losses, even if the Lorillard had not paid 
a cent. 

Entertaining these views, I cannot do 
otherwise than hold that the claim of the 
receiver, proven in this case, must stand, 
and that the objections of the assignee must 
be overruled. 

NOTE. The contract of re-insurance being- 
one of indemnity, the re-insured should recov- 
er only for loss actually sustained. Eagle Ins. 
Co. V. Lafayette Ins. Co. 9 Ind. 443: Mutual 
Safety Ins. Co. v. Hone, 2 Oomst. [2 N. Y.j 
235. This loss includes costs incurred in de- 
fending suits, if the re-insured does not, on no- 
tice, appear and attend to such suit. Hastie v. 
DePeyster, 3 Caines, 190; New York Cent. Ins. 
Co. V. National Protection Ins. Co., 20 Barb. 
468; New York State Ins, Co. v. Protection Ins. 
Co. fCase No. 10,2161. 

It is held that in case of loss the re-insurer is 
bouna to pay the amount for which he insured, 
without reference to the fact that the original 
insurer may be unable to pay in full, or may 
have obtained an abatement from the insured. 
1 Emerig. c. 8, § 14. The insurer may proceed 
at once against the re-insurer, or may await 
judgment by the insured. He need not pay the 
judgment first, but may recover all that the re- 
insurer has contracted to pay. Mutual Safety 
Ins. Co. V. Hone [supra]; 1 Sandf. Ch. 137: 
Herekenrath v. American Mut. Ins. Co., 3 
Barb. Ch. 63. Chancellor Walworth, in this 
last case, thoroughly reviews the authorities. 

The insurer must prove up the diaracter and 
extent of his loss. Yonkers & N. Y. Fire Ins. 
Go. V. HofEman Fire Ins. Co„ 6 Rob. (N. Y.) 
316; Hastie v. DePeyster, 3 Caines, 190. The 
insurer is bound to fulfill all the conditions of 
his re-insurance policy. New York Cent. Ins. 
Co. v. National Protection Ins. Co., 20 Barb. 
468. Any benefit from salvage accrues to the 
re-insurer. Delaware Ins. Co. v. Quaker City 
Ins. Co., 3 Grant (Pa,) 71. As to priority of 
contract between the respective parties, consult, 
Carrington v. Commercial Fire & Marine Ins. 
Co., 1 Bosw. 152; Hasiie v. DePeyster, 3 
Caines, 190; Herekenrath v. American Mut. 
Ins. Co., 3 Barb. Ch. 63. 
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NOTT (Case No. 10,366) 

Case ISTo, 10,365. 

NORWOOD V. SUTTON. 
[1 Cranch. C. C. 327.] 3 
Circuit Court. District of Columbia 
Term, 1806. 

COSTINUANOE— SUPPLEM ENTAL A.FFIDAVITS— PlEA 

IS Abatement. 

1. Supplemental affidavits will not be received 
upon a motion for tne continuance of a cause. 

2. To support a plea in abatement, for not 
naming all the joint promisors, it is not neces- 
sary for the defendant to prove that the plain- 
tiEE knew he was dealing with a copartnership. 

Assumpsit for freight of goods. Plea in 
abatement, that the promise, if any, was 
made by the defendant jointly with one John 
Mandeville. 

Mr. Jones, for defendant, moved for a con- 
tinuance of the cause on affidavit. 

THE COURT thought the affidavit not suf- 
ficient, and refused to receive a supplemental 
affidavit, on the ground that it is a practice 
leading to perjury. THE COURT referred 
to the case of Dawson v. Boyd [Case No. 3,- 
667], at Washington, on a habeas corpus from 
Alexandria, 

Mr. Jones prayed the comi; to instruct the 
jury, that it is not necessary for the defend- 
ant to prove that the plaintiff knew of the 
partnership. Rice v. Shute, 5 Buitows, 2611, 
and Abbott V. Smith, 2 W. Bl. 947; Wats. 
Partn. 240. 

Mr- Youngs, contra. The plaintiff Is not 
bound to know the partners, but if the plain- 
tiff knew he was dealing with a company, 
then the defendant may plead partnership. 
The defendant must show that the plaintiff 
knew that the defendant was in partnership 
with somebody. Wats. Partn. 235. 

THE COURT (nem. con.) instructed the ju- 
ry, that upon this issue on a plea in abate- 
ment, it is not necessary for the defendant 
to prove that the plaintiff knew of a partner- 
ship between the defendant and any other 
person, nor that Mandeville was his partner 
at the time of the contract, that fact not be- 
ing in issue. 



NORWOOD (THOMPSON v.). See Case No. 
13,970. 

NOSTRA SENORA DEL CAMINO, The 
(SALDERONDO v.). See Case No. 12,247. 

NOTNAGLE (GRAIGHLE v.). See Case No. 
5,679. 

Case "No. 10,366. 

NOTT V. The SABINE et al. 
[2 Woods, 211; 1 1 La. Law J. 175.] 
Circuit Court, D. Louisiana, April Term, 1876.2 
Practice in Aumiraltt — Joisber op Proceedings 
IN Rem and in Personam. 
The 19th admiralty rule was intended to pro- 
hibit a joinder of proceedings in rem and in 

3 [Reported by Hon. William Cranch, Chief 
Judge.] 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirmed m 101 U. S. 384.1 
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personam in the same libel for the salvage of the 
same goods. 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiana.] 

[This was a libel for salvage by Edgar Nott 
against the steamboat Sabine and cargo. 
Certain exceptions were filed by the con- 
signees, which were sustained by the district 
court, and the libel was dismissed. Case un- 
reported. From that decree, libellants ap- 
peal.] 

C. B. Singleton and R. H. Browne, for li- 
bellants. 

John A. Campbdl and M. M. Cohen, for 
claimants. 

BRADLEY, Ch-cuit Justice. This case is 
not entirely like the cases which have been 
referred to on the argument. .Those were 
cases in which property and its owners were 
proceeded against in the same libel, the for- 
mer in rem, the latter in personam. And the 
weight of authority, as fairly reviewed by 
Judge Conkling, in his treatise on Admiralty 
(pages 25-42, 2d Ed.), is, that such a libel 
cannot be sustained'. The 19th admiralty 
rule, which provides, that "in all suits for sal- 
vage the suit may be in rem against the 
property saved or the proceeds thereof, or in 
personam against the party at whose request 
and for whose benefit the salvage service has 
been performed," evidently recognizes this 
principle. In view of the remarks and dis- 
cussions which had taken place on the sub- 
ject in admiralty courts, before the rule was 
adopted, it seems almost certain that it was 
intended to prohibit a joinder of proceedings 
in rem and in personam in the same libel for 
the salvage of the same goods. This was 
more than hinted at in the case of Bondies v, 
Sherwood, 22 How. [63 U. S.] 216. The case 
of Newell v. Norton, 3 Wall. [70 U. S.] 266, 
has been referred to as adverse to this view. 
But I do not so consider it That was a 
case of collision, in which the rule is, that 
the libellant may proceed against the ship 
and master, or against the ship alone, or 
against the master or the owner alone in per- 
sonam. The libel had been originally against 
the ship and master, and pilot and owners. 
The court below had stricken out the pilot 
and owners, and had sustained the libel as 
against the ship and master, although the lat- 
ter was a part owner. This was sustained 
by the supreme court as correct. The court 
say: "The objection, that the libel in rem 
against a vessel, and in personam against 
the owner (the word 'owner' beuig an evident 
misprint for 'master*) cannot be joined, was 
properly overruled, as it was in conformity 
with the 15th rule in admiralty, as estab- 
lished In this court." But the case befoi-e 
this court is different from the ordinary case 

referred to in the cases and in the rule. This 
is not a libel in rem against property, and 

in personam against the owner of the same 
property. It is in rem against the vessel and 
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in personam against the consignees of the 
cargo. The joinder of actions against both 
vessel and cargo in rem, or against the own- 
ers of the vessel and the owners of the cargo 
in personam, in a suit for the same salvage 
service, is not contended to he irregular; but 
it is clauned, that if the actions be joined, 
they must be pursued in the same manner; 
either both in rem or both in personam. I 
am inclined to tbiuk that this is the- correct 
view. Where a vessel and cargo have been 
saved, the latter belonging, perhaps, to a 
multitude of owners, the more convenient 
way would be, to libel the ship and cargo for 
the salvage, and let the parties interested in- 
tervene for their respective interests. No 
doubt the owners of the ship, by virtue of 
their special property in the cargo, could 
claim the whole; and, then, they could de- 
liver out the cargo to its owners upon the or- 
dinary general average bond. But to sue the 
ship in rem, and the owners of the cargo in 
personam, or vice versa, would be productive 
of confusion, and would involve all the incon- 
veniences and embarrassments which were 
sought to be obviated in the ordinary case, 
by the adoption of the 19th admiralty rule. 
The decree of the district court Is affirmed 
with costs, and the catise will be heard upon 
the libel as against the vessel alone. 

[On appeal to the siipreme court, the decree of 
this court was affirmed. 101 U. S. 384.] 
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NOURSE et al. v. ALLEN. 

[4 Blatchf. 376; i 8 Fish. Pat. Cas. 63.] 

Circuit Couit, S. D. New York. Oct. 13, 1859. 

Patents — PiiEADixG in Equity — Bill fok Isr- 

ebingembnt founded upon fodr patents — 

Multifariousness — Averment of Title. 

1. A bill in equity, founded upon four pat- 
ents for improvements in reaping machines, 
they being improvements intended to he used in 
all such machines, and not limited to any partic- 
ular machine, and not being necessarily connect- 
ed together in use, is not bad for multifarious- 
ness, on demurrer, where it appears that the ma- 
chine sued contains all the improvements. 

[Cited in Gillespie v. Cummings, Case No, 5,- 
434; Horman Patent Manurg Co. v. Brooli- 
lyn City K. Co., Id. 6,703; Gamewell Fire- 
Alarm Tel. Co. v. City of Chillicothe, 7 Fed. 
354; Hayes v. Dayton, 8 Fed. 704; Nellis v. 
Pennock Manuf'g Co., 13 Fed. 452; Pope 
Manuf ff Co. v. Marqua, 15 Fed. 400; Deer- 
ing V, Winona Harvester Works, 24 Fed. 
90; Griffith v. Segar, 29 Fed. 707.] 

2, A deduction of title to the patents being 
set forth in the bill, witli an averment that the 
title to them was vested in the plaintiffs, held, 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S, Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 4" Blatchf. 376, 
and the statement is from 3 Fish. Pat Cas. 63,] 



that the latter averment would have been suffi- 
cient, and that the deduction of title was un- 
necessary. 

In equity. [This was a demurrer to a bill 
of complaint filed [by Joel Nourse and oth- 
ers] to restrain the defendant [Richard L. 
Allen] from infringing four separate pat- 
ents for "improvements in reaping ma- 
chines."] 2 

George Gifford, for plaintifCs. 
. J. C. Bancroft Davis, for defendant. 

NELSON, Circuit Justice. I. The demur- 
rer to this bill is grounded mainly upon the 
multifariousness of the matters set up in 
the bill, namely, four distinct and several 
patents for as many improvements entering 
into the construction of what is claimed to 
be a perfect reaper. These improvements, 
as patented, are not limited to the improve- 
ment of any particular machine, but are in- 
tended to be used in any or all of this class. 
Nor are the improvements, as they enter in- 
to the construction of the machine, neces- 
sarily connected together, in practical oper- 
ation and use. Any one or more of them 
may be omitted. Hence, it is argued, that 
the bill sets up distinct and independent 
matters, wholly unconnected, by reason 
whereof the defendant is compelled, in his 
answer, to unite different and distinct mat- 
ters, depending upon different and distinct 
proofs, thus complicating and embarrassing 
the defence. It is, undoubtedly, true, that 
the four different patents set forth in the 
bill, upon which the defendant is sought to 
be enjoined, and for the alleged infringe- 
ments of which damages are claimed, call 
for separate and distinct defences; and the 
objection to the bill on the ground of multi- 
fariousness would, in a general sense, seem 
to be well founded, within the settled rules 
of equity pleading. But, on looking at the 
ease made in the bill, I am inclined to think 
the objection not maintainable. The bill 
charges, that the machine made and used 
by the defendant, and sought to be enjoin- 
ed, contains all the improvements embraced 
in the several patents, and, hence, the act 
of making, vending or using a single ma- 
chine constitutes an infringement of all of 
them. The several improvements being 
capable of a connected use, and being thus 
connected by the defendant, the conven- 
ience of both parties, as well as a saving of 
expense in the litigation, would seem to be 
consulted in embracing all the patents in 
one suit. 

A court of chancery allows distinct and 
separate causes of complaint between the 
same parties to be joined in one suit, in or- 
der to avoid multiplicity of actions, unless it 
is apparent that the defence will be serious- 
ly embarrassed by confounding different 
and unconnected issues and proofs in the 
litigation. In this case, although the de- 
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fences, as respects tlie several improve- 
ments, may be different and unconnected, 
yet, according to the allegations in the bill, 
so far as the question of making, vending 
or using the machine is concerned, the in- 
fringement of all the patents is involved, 
and, to this extent, they are connected with 
each other. I agree that, if one of these im- 
provements had been charged to have been 
used upon one machine, and another upon a 
different machine, there would have been 
much force in the objections talcen to the 
bill. But, in the aspect in which the case is 
thus presented, I think they are not well 
founded. It has not been unusual, in ac- 
tions at law, in cases of alleged infringe- 
ments of patents, to count upon two or more 
patented improvements upon the same ma^ 
chine. 

II. It is also objected, that the bill does 
not set forth a complete title in the plain- 
tiffs to the several patents. The pleader 
has set out a deduction of the title by nu- 
mex'ous assignments, which make the ques- 
tion of title exceedingly complicated; but, 
as far as I have been able to look into it, I 
have discovered no defect. I think this de- 
duction of title unnecessary, and that a sim- 
ple averment that the title to the patents 
was vested in the plaintiffs would have 
been sufiScient. Such an averment is found 
in this bill, in addition to the special title 
set forth. 

The demurrer is overruled, and the de- 
fendant is directed to answer. 
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Case No. 10,368. 

The NOVELTY, 

[9 Ben. 195.] i 

District Court, E. D. New York. July, 1877. 

CosTODT OF Vessel — Necessary Expenses. 

The expense of dockage of a vessel, which was 
seized by ihe marshal while she was on a marine 
railway from which she could not he removed 
without danger of sinking, is not a disbursement 
which is limited by the provision of section 829, 
Rev. St. allowing the marshal $2.50 a day for 
the necessary expenses of keeping boats or ves- 
sels; but a reasonable bill for such dockage 
may be paid by him and is chargeable upon the 
property saved thereby. 

In admiralty. 

D, & T. McMahon, for libellant 
C. A, Hand, for claimant. 
Owen & Gray, for the owner of the rail- 
way. 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



BENEDICT, District Judge. On the 27th 
day of February, 1877, the marshal received 
process in rem issued in this action, direct- 
ing him to seize and safely keep the steam- 
boat Novelty. That vessel was, at the time 
the process was issued, lying upon a marine 
railway, and she was there duly seized by 
the marshal under the process issued to him. 
It appears that the steamboat had been sunk 
ofE Staten Island, and had been raised by 
the Coast Wrecking Company and placed by 
them upon the dock, where she was seized by 
the marshal in this action. The vessel was 
in bad condition, and if removed from the 
dock without repairs would have sunk again. 

The marshal received no other instructions 
than that contained in his process, and there 
was nothing for him to do but to keep the 
vessel upon the dock where he found her, for 
he had no funds in his hands to expend in re- 
pairs nor any authority to make repairs, and 
he could not remove the boat from the dock 
without danger of her destruction. Under 
such circumstances I see no other way but 
for him to pay whatever is proved to be a 
reasonable and proper sum for the use of the 
dock while the boat was in his custody. Sec- 
tion 829, Re7. St., has no relation to expenses 
of preserving.a ship such as are here in ques- 
tion. Expenses like these may be allowed to 
be made when necessary, and are chargeable 
upon the property saved. 

It has been shown that the bill presented is 
fair, and no witness is called to deny its cor- 
rectness. I am of the opinion, therefore, that 
if paid by the marshal it may be taxed by 
him as a necessary item of the expense of 
preserving the vessel while in his custody. 
If the charge for raising the vessel is includ- 
ed in the bill, that I think should not be paid 
by the marshal, because the boat was not 
raised from the dock while In the marshal's 
custody. 

It is to be regretted that the parties inter- 
ested in this boat permitted her to remain up- 
on the dock until a bill for dockage equal to 
her value had been incun*ed, when timely ap- 
plication -^r her sale as perishable would 
have saved the greater part of the expense. 
For this unfortunate result the parties who 
lose thereby are alone responsible, because 
although aware of the position of the boat 
they made no effort to save the expense. 
There may, however, be no hardship, as it 
would seem from the result that this vessel 
when proceeded against was worth little or 
nothing . above the necessai*y expenses at- 
tendant upon her removal from the place 
where she lay. If this be the case, there 
may be reason for the course adopted, as if 
successful it would have resulted in giving 
to these libellants the benefit of the use of 
the marine railway without compensation, 
and If unsuccessful there would be nothing 
lost. 
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Case ]Sro. 10,369. 

The NOVELTY. 

The F. MEE.WIN. 

[10 Ben. 349.] i 

District Court, E. D. New York. March, 1879. 

CoLtisios IN Ketv York Bat — Steamer and 

SoHOO.vEB— Change of Course -in Extremis 

— Immaterial Allegations. 

1. A schooner and a steamboat came in colli- 
sion in New York Bay in the day time. The 
wind was strong, about "W. by S. The schoon- 
er was coming up the bay, heading up for the 
Narrows, and the steamboat was going down 
the bay to sea. The libel of the schooner al- 
leged that while she was coming up the bay, 
heading about N., she discovered the steamboat 
about a quarter to half a mile off, she having 
been, till then, hidden from view by other ves- 
sels which were also coming up the bay; that 
the steamer, when seen, was a point or two on 
the sdiooner's starboard bow, heading about 
W, N. W., and backing her engines; that soon 
after the steamboat started ahead with a star- 
board wheel, on a course attempting to cross 
the schooner's bow, but so that a collision was 
inevitable; and that the schooner luffed to pre- 
vent the vessels from coming together head and 
head and was struck by the steamboat on her 
starboard side. The steamboat alleged that she, 
when going down the bay, and heading about 
S. by E., met several schooners coming up; 
that she was on the west side of the channel 
along by the west bank, and that while the 
schooner was on her port bow, apparently about 
to pass on the port side of the steamboat as a 
schooner ahead of her had done, the schooner 
without cause luffed across her bows and thus 
caused the collision. Edd, that the turning points 
of the case were whether the schooner, at the 
time she luffed, had the steamboat on her port 
bow or on her starboard bow. and whether the 
lufBng of the schooner contributed to produce 
the collision. 

2. On the evidence, the schooner had the 
steamboat on her starboard bow. 

3. The allegations of the schooner, as to the 
steamboat's heading to W. N. W. and backing, 
and going ahead again and coming into the 
schooner on a starboard wheel, were not proved, 
but were immaterial allegations inasmuch as it 
was not claimed that the schooner did anything 
wrong before she luffed, 

4. On the evidence, it appeared that the course 
of the steamboat was on a line eastward of that 
of the schooner; and that her pilot, in endeavor- 
ing to get to the westward of the schooner, 
crosspd her bows and undertook this manoeuvre 
when there was not iime and distance for him 
to perform it. 

5. On the evidence, the luffing of the schooner 
was a movement in extremis not contributing to 
produce the collision, and the steamboat was 
solely liable for the collision. 

In adnairalty. 

E,. H. Huntley, for the Merwin. 
W. B, Darling, for the Novelty. 

CHOATE, District Judge. These are cross 
libels, brought to recover damages caused by 
a collision between the steamboat Novelty 
and the schooner F. Slerwin in the lower bay 
of New York, shortly before noon on the 2Sth 
of December, 1876. The Merwin was a 

1 PReported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.! * 



three-masted schooner of about 340 tons, and 
was bound from Georgetown, D. C, to New 
York, with a load of coal. Her length was 
about 170 feet over all. The Novelty was a 
side-wheel steamboat, and was bound from 
Clifton Landing, Staten Island, to St. Johns, 
Florida. The length of the steamer was 216 
feet. She was going out light, having on 
board about 100 -tons of coal. The place of 
the collision was between Craven Shoal and 
the west bank. The wind was about W. by 
S. a strong breeze. The day was remarka- 
bly clear and pleasant. 

The ease, as stated in the libel of the 
schooner, is that she was heading north up 
for the Narrows and going about nine knots 
an hour; that while in this position, she dis- 
covered the Novelty off from one to two 
points on her starboard bow and at a dis- 
tance of from a quarter to half of a mile, 
heading about "W. N. W. and backing her 
engines; that other vessels coming up the 
bay had been between the schooner and the 
steamboat, covering the steamboat so that 
she could not be seen from the schooner, and 
when the obstructions passed away the 
steamboat was discovered in the position 
above stated and backing her engines; that 
soon afterwards tlae schooner noticed that 
the steamboat had stopped backing her en- 
gines and was moving them forward and 
making some progress through the water 
and making such a course as would take 
her directly across the bows of the schooner, 
and that if both vessels continued their 
courses a collision was inevitable; that the 
steamboat did not change her course, and 
thereupon the schooner, when at a distance 
of about 200 yards from said steamboat, put 
her helm hard down and luffed up to a west- 
erly course; that the steamboat sheered fur- 
ther to the westward and southward and fol- 
lowing the curve made by the schooner, 
though at the northward of it, and at this 
time being under full headway, she ran into 
the schooner, striking her on the starboard 
side just forward of the main chains, break- 
ing the rail and seven of her bulwark stan- 
chions, etc.; that the collision was caused 
by the mismanagement of the steamboat in 
starting ahead and keeping her course di- 
rectly across the bow of the schooner and 
so that she would have been run over by the 
schooner, had not the latter changed her 
course, and in keeping under full headway 
and without porting her helm as she should 
have done, but, on the contrary, sheering on 
to the course of the schooner, and so con- 
tinuing until the collision occurred, and in 
not having a competent lookout properly sta- 
tioned. 

The case of the steamboat, as stated in her 
libel, is that she took her course outward, 
going at about seven miles per hour, keeping 
close in to Fort Wadsworth, and, after pass- 
ing Fort Tompkins on Staten Island, hauled 
down to a course S. one-half W., hauling 
close in towards the west bank and following 
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the course of the steamer Dictator, whieli 
was about 600 yards aliead and bound on 
the same voyage; that ample room was thus 
left for vessels to pass up or down on the 
port side of the steamboat; that at this time 
the Merwin, having the wind on her port 
side and about five points abaft the beam, 
and having her lower sails and one topsail 
set and going with the speed of about 12 
miles an hour, was approaching on the port 
bow of the Novelty, being then about 600 
yards ahead and 200 yards to leeward of 
her, and steering about N. by B. or half B. as 
if she. was intending to pass the Novelty on 
her port side, as two other schooners were then 
also doing, and, in orderto give hermore room, 
the Novelty, putting her own wheel hard to 
port, hauled still further in to the west shore, 
heading inside of the upper buoy on the 
west bank below Fort Tompkins, and giving 
the schooner thereby the amplest room to 
pass the steamer on her port side; that sud- 
denly, when about 100 yards ahead of the 
steamer, and without any apparent reason, 
the schooner put her helm hard to starboard, 
swinging to a course across the bows of the 
steamer about N. N. W.; thereupon imme- 
diately the steamer stopped and backed with 
all her force, but notwithstanding this the 
schooner struck the steamer a violent glan- 
cing blow on the port bow, knocking -her 
stem and bow out; that the collision was 
caused wholly by the fault of the schooner, 
in suddenly and without reason changing 
her course so as to cross the bows of the 
steamer and when it was too late by any act 
on the part of the steamer to prevent the 
collision. 

The evidence shows that there were four 
schooners standing up the bay for the Nar- 
row's at and just before the collision. They 
were nearly in a line. The Eva Bell was the 
foremost; she was about a quarter of a 
mile ahead of the Merwin. Then followed 
the Merwin. Astern of the Merwin, about a 
quarter of a mile, was the Georgia, and 
from half to three-quarters of a mile astern 
of the Georgia was the Kirk. The Dictator 
and the Novelty met this line of schooners 
as they went down the bay. The general po- 
sition of this line of schooners was along 
the west bank and they were steering about 
north. I think that the testimony leaves no 
doubt whatever, that the Merwin was steer- 
ing very nearly north; that she shaped her 
course for a point just clear of the bluff 
on the Staten Island side of the Narrows, 
and that she was running very near the west 
bank. This is not only shown by the testi- 
mony of those on board of her, but also by 
the evidence of those on the Georgia and the 
Kirk immediately astern of her and running 
for the same point. These parties had op- 
portunity as well as motive in noticing the 
course she was making. It was also her 
proper course and there was no reason why 
she should deviate from it. She was out- 
sailing the other schooners, had passed the 



Kirk and the Georgia, and was gaining on 
the Eva BelL Her speed upon the proof was 
nine miles an hour. She had all her lower 
sails set. 

Up to the time that the Merwin liiffed, 
which is charged against her as a fault and 
which manoeuvre she admits and attempts 
to justify, it is clear that she was not at 
fault, and that the steamer was bound to 
keep out of her way. The pleadings and the 
proofs present but two questions: (1) What 
were the relative positions and courses of the 
schooner and the steamer when the schooner 
luffed? and (2) was the luffing of the schoon- 
er a fault which caused or contiibuted to 
the collision, or was it done when the col- 
lision had already become inevitable, and 
under circumstances justifying the move- 
ment? 

It is the claim of the schooner that when 
she luffed, the steamer was approaching her 
upon her starboard bow, upon a course cross- 
ing the bows of the schooner, and so as to 
make a collision inevitable if both vessels 
kept on their respective courses, and that to 
avoid cutting the steamer down, as she 
must have done if she kept on her course, 
and to lighten the blow, she put her wheel 
hard down and came up in the wind; that 
this was the only movement she could make 
with any chance of safety to herself and the 
steamer; that if she had attempted to keep 
off, instead of luffing, she could not have 
kept off in time, but would inevitably have 
run over the steamer. 

It is the claim of the steamer that when 
the schooner luffed there was not the slight- 
est danger of a collision; that the vessels 
were approaching on courses very nearly 
parallel, the steamer being on the schooner's 
port bow and well to windward of the course 
of the schooner; that, to make all sure, the 
steamer ported, taking her still further away 
from the schooner's course; that then, sud- 
denly and without reason, the schooner luff- 
ed across the steamer's bows when it was 
too late to do any thing to prevent the col- 
lision which this luffing and nothing else 
made inevitable. It is evident that it is a 
material and necessary part of the steamer's 
case that when the schooner luffed thesteam- 
er was not on her starboard bow. 

(The court, having discussed at length the 
evidence of the witnesses from the several 
vessels on this point, then proceeded as fol- 
lows:) 

Upon the whole testimony, I think it is 
clearly made out that the vessels were in 
the relative positions testified to by those 
on the Merwin at the time the master of the 
Merwin ordered the wheel hard down; that 
they were brought into this position wholly 
by the fault of the pilot of the Novelty in 
attempting to go to windward of the Mer- 
win when he was unable to execute the 
manoeuvre. It seems probable that he mis- 
calculated the speed of the Merwin, and al- 
though he put his wheel hard-a-port, it was 
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too late for him to cross her bows in safety. 
Great stress is laid by the counsel for the 
steamer on what is claimed to be the fact, 
that the steamer was not at any time head- 
ing north of west up by the mouth of the 
Narrows and baclcing, nor coming round up- 
on the course of the Merwin on a starboard 
helm, nor at any time covered by the Eva 
Bell from the sight of 'those on board, the 
Merwin:— and that the Eva Bell did not" 
keep ofiE to avoid the Novelty, all of which 
are alleged in the libel of the schooner and 
testified to by Oapt. Pearce, as what appear- 
ed to him to be facts as to the movements 
and course of the Novelty. I think it is es- 
tablished by the testimony of the engineer of 
the Novelty and by the other testimony, that 
she did not reverse her engines till the four 
bells were rung just before the collision, and 
also by the preponderance of the evidence 
that she was not heading north of west after 
passing the Eva Bell and before the collision, 
and that she approached the Merwin on a 
port and not on a starboard wheel after 
passing the Eva Bell; and on these points, 
therefor^ Oapt. Pearce must be hdd to be 
mistaken. These circumstances are, howev- 
er, not in themselves important, except as 
they may affect the credibility or accuracy 
of observation of Capt Pearce. It is of no 
consequence how the Novelty got into the 
dangerous position and proximity in respect 
to the Merwin which she was in when Capt. 
Pearce gave the order to luff. The schooner 
having steadily kept on her course till that 
moment, it was the fault of the Novelty that 
she got there in any way by her own move- 
ments. And enough of the averments of 
the libel of the schooner are clearly proved 
to sustain her case and throw the responsi- 
bility of that position of the two vessels 
on the Novelty at that point of time. Wheth- 
er Capt. Pearce's mistakes, noticed above, 
are owing to misrecoUection of the incidents 
preceding that position of danger in which 
he found himself, or to carelessness of ob- 
servation, is immaterial. Up to that time 
he had committed no fault, as is conceded. 
On the principal fact testified to by him of 
the position and general course of the steam- 
er when he ordered his wheel hard down, 
he is fully sustained by other testimony of 
the strongest character, and these mistakes, 
if they are wholly such, cannot, in my opin- 
ion, be taken to impair his credibility or to 
call in question the reality of what he tes- 
tifies was the state of facts when he gave 
this order to his wheelsman. Indeed, there 
cannot be the slightest doubt that it was 
a position of real danger that called forth 
the startling cry of Capt. Pearce, "What is 
that steamer doing?" etc., "Hard down your 
wheel!" The tone in which it was uttered 
startled the two men and the boy who were 
below and brought them instantly on deck, 
one of them almost naked "^nd without wait- 
ing to put on his clothes. And yet, if the 
story of Hoffman, the pilot of the steamer, 



is true, there was not the slightest appear- 
ance of danger from the deck of the Merwin. 
The Novelty was passing her safely on the 
port side and keeping still further off. Hoff- 
man's story does not in any way account 
for the alarm on the schooner, or for her 
luffing. His story is, on this ground, there- 
fore, improbable in itself as well as unsus- 
tained by the testimony of witnesses. 

In respect to the course of the Novelty from 
the time she passed Fort Tompkins till the 
moment the Merwin luffed, since we must 
reject as unworthy of credit the testimony 
of her pilot, and her lookout, if she had 
one, is not called, we have not sufficiently 
definite proof to determine whether the Eva 
Bell may not have at one time covered her 
from the sight of the Merwin; that she 
made a coui-se considerably to the eastward 
of that of the Merwin is certain; that she 
was so far to the eastward that she was 
obliged to port in order to pass the Eva Bell, 
is, I think, also proved. Capt Pearce may 
well have mistaken the change of course 
made by the Eva BeU to the eastward when 
about opposite the hospital on the west bank, 
for a movement of keeping off to pass the 
Novelty. It may be that he did not notice 
the Novelty till she passed the Eva Bell and 
then seeing her supposed she was uncovered 
by the Eva Bell, but this is a point of no 
importance. 

The only remaining question is whether 
the luffing of the schooner contributed to 
bring about the collision. Some of the wit- 
nesses from the other vessels think that if 
she had kept her course she would have 
cleared the steamer. It was the judgment 
of her master, formed instantly, it is true, 
and without time for deliberation, that this 
was the only movement that afforded any 
chance of avoiding or easing off the blow 
that seemed inevitable; that if he kept his 
course the two vessels would come together 
nead and head; if he ported and endeavored 
to keep off, with his vessel loaded as she 
was, and with the wind and her sails as 
they were, he could not keep her off quickly 
enough to clear the steamer, but would have 
cut her down and probably sunk both ves- 
sels. No doubt a sailing vessel which chan- 
ges her course when meeting a steamer 
must justify her change of coiurse, but where 
the change is made in a position of ex- 
treme peril, brought about by the action of 
the steamer herself, some weight is to be 
given to the judgment, formed on the in- 
stant, of those in command of the sailing 
vessel. Much depends, of course, on the 
evidence as to the extremity of the peril. 
It is a question of distances, relative courses 
and speed, and the probable effect of keep- 
ing on and of possible changes of course, 
trpon the whole, I think the schooner has 
made out a case on this point upon the tes- 
timony, and that the position of the vessels 
was such as justified her in luffing in order 
to prevent the great damage which the 
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movements of the steamer then apparently 
maae inevitable; that her luflBng did not 
cause nor contribute to bring about a col- 
lision, but prevented greater loss and dam- 
age than -would otherwise have resulted 
from the fault of the steamer. 

The libel of the Newark Transportation Co. 
against the Merwin dismissed with costs. 
Decree for libellants against the "Novelty, 
with costs, and a reference to compute the 
damages. 

[NOTE. The libelants in the case against the 
Merwin appealed from the clerk's taxation of 
costs. The court ordered the costs to be re-taxed. 
Case No, 4,893.] 
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In re NOYES. 

[2 Lowell, 352; 1 11 N. B. R. Ill-] 

District Court, D. Massachusetts. Nov., 1874. 

Bankrupt — Examination. 

1. A bankrupt, under examination by a cred- 
itor, is entitled to make any explanation or 
additional statements which may be necessary to 
complete and make clear any matters concerning 
which he has been examined; and, to this end, 
may be questioned by his counsel. He is not 
bound to pay the fees of the register for taking 
this part of the examination. 

2. The cases of Seofield v, Moorehead [Case 
No. 12,510] and In re Mealy [Id. 9,378] re- 
marked on. 

3. The question whether an examination is so 
far completed as to be admissible in evidence 
is not one which can properly be certified to the 
court for decision by the register taking the 
examination. 

A creditor procured an order for the exam- 
ination of the bankrupt [G. N. Noyes], and 
proceeded therewith before the register. In 
the course of his direct examination questions 
were asked about his books, and he testi- 
fied that they were kept by his son, who 
could explain them. He agi-eed to produce 
certain books in addition to those ah'eady be- 
fore the register, and to procure the attend- 
ance of his son. After an adjournment, the 
bankrupt attended with the books and with 
his son. The creditor, nor caring to examine 
further, the banTonipt desired to complete his 
answers to certain questions already put. 
Both pax'ties refused to pay the fees for such 
additional examination, and the register cer- 
tified the foUowhig questions: 1. Who, if 
any one, should pay, secure, or become re- 
sponsible for the fees of the register, for the 
further examination of the bankrupt? 2. 
Has the creditor the right to use the exam- 
ination, as it is, against the bankrupt? 

G. W. Morse, for creditor, cited Seofield v. 
Moorehead [Case No. 12,510]; In re Mealy 
[Id. 9,378]. 

T. H. Talbot, for bankrupt. 

1 [Reported by Hon. John Lowell. LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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LOWELL, District Judge. A bankrupt un- 
der examination has the right to be cross-ex- 
amined, or further examined, in his own be- 
half, after the creditor or assignee is done 
with him, so far as may be necessaiy to ex- 
plain or qualify any matters brought out on. 
the direct examination, whidi may seem to 
bear unfavorably upon his conduct or deal- 
ings, or which are obscure. The statute, at 
section 4 [14 Stat 519], provides that the fees 
of the registers shall be paid by the parties 
for whom the sei-vices are rendered. Prom 
this it has been ruled, by two learned judges, 
in the cases cited at the bar, that the bank- 
rupt must pay for lihat pai-t of his examina- 
tion above referred to. But this conclusion 
seems to me unwarranted. In the sense of 
the statute, the a-editor is the person for 
whom these services are rendered. It is he 
who procures the examination; and it is a 
part of it, essential to justice and fair deal- 
ing, that the party examined should not be 
left under unfounded imputations, arismg out 
of an ignorant or a too subtile course of inter- 
rogatories. The same section which author- 
izes this proceeding gives a like power over 
every person within the jurisdiction; and can 
it be maintahied for a moment that any per- 
son summoned to disclose his dealings with 
the bankrupt is to pay for the privilege? A 
bankrupt is presumed to have surrendered 
every thing, until the contrary appears; and 
I cannot assent to the proposition, that he 
is to pay out of his cui-rent earnings for the 
satisfaction of dealing up and making per- 
fect his examtaation. 

The danger that has been anticipated of a 
frivolous or useless prolongation of the exam- 
ination, if it is to be conducted at the ex- 
pense of the creditor or assignee, appears to 
me wholly imaginary. The whole proceed- 
ing, including an ultimate visitation of costs 
upon any one whose conduct is vexatious, is 
fully within the power of the court; and, as 
matter of fact, no ease has ever occurred in 
this district in which complaint has been 
made on that side of the controversy, though 
banlirupts have sometimes thought that they 
were harassed with unprofitable investiga- 
tions. In one of the cases cited, the late 
Judge Hall, whose learning was as conspicu- 
ous as his conscientious and laborious care 
to investigate che merits of every ease 
brought before him for judgment, appears to 
have been influenced by tbis consideration, 
which experience has proved to be tmfound- 
ed. 

In the case last referred to, it was said to 
be according to the chancery practice, that 
costs of the cross-examination of witnesses 
were paid by the party conducting the cross- 
examination. Such is not the practice in the 
federal courts; and the reasons for it do not 
apply to the examination of a bankrupt or 
other person examined under section 26 of 
the bankrupt act. 

The second question, whether the examina- 
tion, as it stands, can be used against the 
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bankrupt, is not one properly arising in tlie 
course of his examination, and must "be an- 
swered by the judge before whom the exam- 
ination may hereafter t>e offered, if it ever 
should be offered in its present condition. 

[No doubt instructions may be asked as to 
modes and forms of examination, and as to 
the admissibility of questions, or anything 
that afCeets the proper conduct of the exam- 
ination; but as to its completeness or its ef- 
fect, it would not be proper that I should ex- 
press an opinion, if on such a state of facts 
I could form one, -which is doubtful.] 2 

This opinion is to be certified to the register. 



Case TTo. 10,371. 

In re NOYBS. 

[6 N. B. R. 277.] 1 

District Court, E. D. Michigan. Jan. 2, 1872. 

BAXKKCPTcr— Clerical Sekvices to Assignee— 

AliLOTVAXCD BY CODllT — ESAMISATION 
AND PkODFS. 

1, An assignee is not at liberty to cliarge the 
assets of the estate in his hands for professional 
and clerical seiTices rendered him in the execu- 
tion of his trust, until the same shall have been 
first duly allowed by the court. 

2. Before incurring expenses for professional 
services and clerk hire, an assignee must apply 
to the court for proper authority; if, however, 
he has incurred and paid such expenses, or de- 
mands compensation beyond what he is entitled 
to by section twenty-eight of the bankrupt law 
[of 1867 (14 Stat. 530)], he must accompany 
his final account with a separate and distinct ap- 
plication foi an allowance of the charges, and 
submit to such examination and furnish such 
proofs as may he required touching the necessity 
of such disbursements and serTices. 

[Cited in Baldwin v. "Wilder, Case No. 806; 
Re Cook, 17 Fed. 329.] 

[In the matter of B. B. Noyes, a bank- 
rupt] 
By HOVEy K. CLARKE, Register: 
I, the undersigned register in bankruptcy, 
do hereby certify that in the course of pro- 
ceedings in the above bankruptcy, at the 
fourth general meeting of creditors, the final 
account of the assignee of said estate was 
presented, under the provisions of the 
twenty-eighth section of the bankrupt act, 
to be audited and passed. On the day ap- 
pointed the assignee filed satisfactory proofs 
that he had given the notice to the creditors 
as required by said section; that he had fil- 
ed his account, and that he would, on the 
day specified in his notice, apply for a set- 
tlement of his account and for a discharge 
of his liability as assignee. I further cer- 
tify, that on the day appointed for the set- 
tlement of said account, of the one hundred 
and eighteen creditors who have proved 
their claims against said bankrupt, not to 
exceed six, appeared at all, and none of 
■them, so far as I know, examined said ae- 

2 [From 11 N. B. R. 111.] 
1 [Reprinted by permission.] 
18FED.CAS.— 30 



count nor made an inquiry concerning it, 
nor any objection to its allowance. 

Proceeding, therefore, to the examination 
of the accounts, under the power and duty 
conferred by the fourth section of the bank- 
rupt act^ "to audit and pass the accounts of 
assignee," I find that the assignee has re- 
ceived the gross sum of fifty-seven thou- 
sand five hundred and eighty-one dollars 
and thirty-seven cents; that he has paid 
out on dividends to creditors the sum of 
fifty-one thousand one hundred and eighty- 
one dollai's and twenty-seveji cents, and for 
expenses the sum of three thousand four 
hundred and ninety dollars and one cent; 
making the gross sum paid out fiftj'-four 
thousand six hundred and seventy-one dol- 
lars and twenty-eight cents. Of the bal- 
ance he claims two thox:sand six hundred 
and nineteen dollars and fifty-nine cents, for 
his commissions and services, leaving the 
sum of two hundred and ninety dollars and 
fifty cents for final distribution. The as- 
signee furnishes satisfactory evidence that 
he has actually paid out the above mention- 
ed sum of three thousand four hundred and 
ninety dollars and one cent stated as ex- 
penses. In this sum is included the sum of 
five hundred and twenty-six dollars and 
thirty cents, paid out for clerk hire, and 
also the sum of six hundred and ninety-sev- 
en dollars and eighty-nine cents, as follows: 

To R. P. Toms, retainer and services in 
suits against Hill & TroUope, Dre- 
her, Pate. Sales & Pilgrim, Dane, 
Whittle, Reichle, Streeter, Faugh- 
born, Hemple, R. Gardner, Hert- 
ner, Kellogg, Ladd, Priest & GTay..$150 00 

R. P. Toms, for taxed cost in Hem- 
ple. Whittle, Dreher & Pate 142 42 

D. C. Holbrook, counsel fees, in Re 
C. L. Noyes et al., examining bank- 
rupt et ai 100 00 

A. Russell, in Re Prentiss 15 00 

R. P. Toms, in suits v. Van Riper & 
Co., Cameron, Bathur, Trombley, 
St. Amoun & Waterfall 50 00 

Taxed costs in the above, and against 
Danz, Faughbom & Donahue . 173 05 

Taxed costs against L. Streeter... 37 42 

Middaugh & Driggs, argument in 
district court in opposition to claim 
of T. J. Noyes , . . . 30 00 

?697 89 

These items for clerk hire, counsel fees 
and taxed costs, amounting to one thou- 
sand two himdred and twenty-four dollars 
and nineteen cents, are, in my judgment, of 
a character that their allowance can only be 
claimed upon a proper showing of their ne- 
cessity. If they had been considered at a 
creditors' meeting attended by a sufficient 
number to insure a fair representation of 
the creditors' interests, and had been aflirm- 
atively approved, or if they had, after such 
consideration, met with no objection, their 
allowance might have been justified without 
any further showing of their character or 
necessity. » 

The assignee presents his claim for serv- 
ices, under the general designation of "com- 
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missions and services," at two thousand six 
hundred and nineteen dollars and fifty-nine 
cents. The commissions are fixed by the 
statute (section twenty-eight), and aUaouut 
as computed upon the sum "received and 
paid out," fifty-four thousand six hundred 
and seventy-one dollars and twenty-eight 
cents, to six hundred and ninety-six dollars 
and seventy-one cents. For the balance, 
one thousand nine hundred and twenty-one 
dollars and eighty-seven cents, no specifica- 
tion is given, nor any proof offered, that 
services entitled to this amount of compen- 
sation have been rendered. 

The consideration of this account pr^ents 
questions of very considerable importance, 
applicable not only to this, but to the settle- 
ment of every estate in bankruptcy, such 
as: First. Under what circumstances and 
to what extent is an assignee at liberty to 
charge the assets of the estate in his hands 
for professional services rendered him, in 
the execution of his trust? Second. What 
circumstances will justify the employment 
by the assignee of clerks, to be compensated 
out of the fund? And, third. Are the con- 
ditions implied above, on which expenses 
for professional services and clerk hire rest, 
to be determined by the assignee in the ex- 
ercise of his judgment, or is it his duty, be- 
fore incurring the liability, to apply to the 
court for the proper authority? 

I am unable, from any showing before 
me, or from any facts within my knowledgre, 
to determine that the accounts as presented 
ought to be allowed; and deeming the sub- 
ject to be one of sufficient practical impor- 
tance to be presented to the court for a de- 
finitive settlement of the principles by 
which the practice in such cases is to be 
guided, I intimated to the assignee my pur- 
pose to certify the question of the allowance 
of his account into court for determination; 
at the same time inviting him to supple- 
ment his account by any statement or depo- 
sition of an esplanatory nature that he 
thought desirable. He prefers, however, to 
reserve them for the hearing which may be 
accorded to him on this certificate. All of 
which is respectfully submitted, together 
with the accounts of the assignee, which 
are the subjects of consideration. 

LONGYEAR, District Judge. In answer 
to the three questions above certified, the 
court decides: Section 17 of the act provides 
that the assignee "shall be allowed and may 
retain, out of money in his hands, all the 
•necessary disbursements made by him in. the 
discharge of his duty, and a reasonable com- 
pensation for his services, in the discretion of 
the court." Section 28 makes a specific al- 
lowance to the assignee, of a certain per 
centum "on all moneys received and paid out 
by him" in addition to the allowances au- 
thorized by section seventeen. See In re 
Dean [Case No. 3,699]. It is under these pro- 
visions, and these alone, that the right of as- 
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signees to charge the estate for disbm-sements 
and services must be determined. The allow- 
ance provided by section 28 is specific, and 
being a mere matter of computation, may be 
charged up by the assignee du-ectly against 
funds in his hands, so soon as the "amount 
received and paid out by him" is ascertained; 
not so, however, with the allowances author- 
ized by section seventeen. These allowances 
are in the discretion of the court, and can be 
made only upon a specific application to the 
court, and a showing tliat the disbursements 
and services for which such allowances are 
asked, were necessary, and are reasonable in 
amount. This is clearly contemplated by gen- 
eral order 5, defining the powers of registers 
in bankruptcy, in which it is provided, among 
other things, that the registers may conduct 
proceedings where uncontested in relation to 
ordering payment of rates and taxes, "and 
salary or wages of persons in the employment 
of the assignee," and "taking evidence con- 
cerning expenses and charges against the 
bankrupt's estate." Under this order the reg- 
ister may hear and determine such applica- 
tion when imcontested. In re Lane [Id. 8,- 
042], And it is preferable that such hearing 
should be had before the register, because, 
having the proceedings all before him, he is 
better able to judge of the exigencies upon 
which the necessity of the disbursements and 
services and the reasonableness of the 
amounts charged depend. 

It would be difficult, and I think imprac- 
ticable, to prescribe any general rule defining 
the circumstances under which, and extent to 
which, an assignee is at liberty to charge the 
assets of the estate in his hands for profes- 
sional and clerical services in the execution 
of his trust. This must be left to be decided 
in each individual case according to its pe- 
culiar exigencies. 

The answer to the first and second ques- 
tions, therefore, must be that the assignee is 
not at liberty to charge the assets of the es- 
tate in his hands, for professional and cleri- 
cal services rendered him in the execution Of 
his trust, until the same shall have been first 
duly allowed by the court. 

The answer to the third question is partly 
anticipated in what has been already said. 
The assignee may, of course, apply to the 
court in the first instance, for authority to 
employ professional or clerical assistance, but 
in such case the court could do but little 
more than grant such authority in general 
terms, leaving the instances in and to which 
such assistance may be employed, largely to 
the discretion of the assignee, as emergencies 
shall arise, making such assistance necessaiy. 
Such authority, I think, the assignee already 
possesses under his general powers, subject 
however, to the control of the court; such 
power must be used by him cautiously and 
in the exercise of a sound discretion, and 
with the understanding that any abuse of it 
will be corrected by the court when applied 
to for authority to charge the estate for such 
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assistance. "Wlien the assignee desires to 
pay for any sucli assistance out of funds in 
his hands, belonging to the estate, before sub- 
mitting his final account, he should apply to 
the court for the allowance of the same, or 
the person rendering the service may himself 
apply. In either case the assignee would be 
at liberty to charge the amount allowed to 
the estate at once, on payment of the same. 
If no such application is made, or if he has 
incurred liabilities or made disbursements for 
such assistance, or otherwise, in regard to 
which no allowance has been made, or if he 
makes a claim for services other than the per 
centum on moneys received and paid out by 
him allowed by section 28, then the assignee 
must accompany his final accoimt with a sep- 
arate and distinct application for an allow- 
ance of the same, and submit to such exam- 
ination and furnish such proofs as may be re- 
quired touching the necessity of such dis- 
Ijursements and services and the reasonable- 
ness of the amounts charged. The matter 
will then be heard and determined by the 
register, if uncontested, or by the court, if 
contested, and as the same shall be thus de- 
termined, the assignee will be at liberty to 
charge the estate in his final account, and 
not otherwise. 

The application should contain a brief state- 
ment of tihe circumstances out of which the 
necessity for the disbursements, and the pro- 
fessional or clerical assistance, and the as- 
signee's own services, arose, and from which 
the reasonablen^s of the amounts claimed 
therefor may appear, and it should be veri- 
fied by the assignee. In case the application 
accompanies the final account, it will, of 
course, be laid before the creditors at the 
same time, and if they assent or fail to ob- 
ject to the same, and the items and amoimts 
appear to be just and reasonable, all further 
inquiry may be dispensed with. 

In this case the assignee, laboring, no doubt, 
under a misapprehension as to his legal rights 
and duties in this regard, seems to have as- 
sumed to Judge for himself, not only as to 
the necessity of the disbursements and serv- 
ices, but also as to the reasonableness of the 
amounts, and so charged the same directly to 
the assets of the estate in his hands, without 
first having obtained an allowance of the 
same. The register was, therefore, correct 
in refusing to audit and pass the account 
under the circumstances stated by him in his 
certificate, without a proper showing by the 
assignee of the necessity of the professional 
and clerical assistance, and for his own serv- 
ices, charged in the account. The assignee 
has, however, now supplemented his account 
with a particular statement as to the charges 
for clerk hire, and as to such portion of the 
charges for professional services as do not 
explain themselves, and has also submitted 
to an oral examination before me in relation 
thereto, and also in relation to his own serv- 
ices, and the particulars thereof, from all of 



which it satisfactorily appears that the pro- 
f esssional and clerical services and the serv- 
ices of the assignee, charged in his account, 
were necessary in the execution of his trust, 
and that the charges therefor are reasonable 
in amount; the same must, therefore, be al- 
lowed. 

It will be observed, that, in this particular 
case, the assignee has not been required to 
conform, in all respects, to the general rule 
above laid down; as, for uastanc^ he has not 
been required to present a new account, omit- 
ting the charges for professional and clerical 
assistance, and for his own services, other 
than his per centum, under section 28, and 
then to present a separate application for 
their allowance. This must be understood as 
an exception merely as to this particular case, 
and as in nowise qualifying the general rule. 
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Case No. 10,373. 

NOXES et al. v. BRENT. 

[5 Cranch, 0. O. 551.] i 

Circuit Court, District of Columbia. March 
Term, 1839-' 

Garnishee — (Jompexsation fok Ca»e op Goods 
— Good Faith. 

A garnishee who received the goods of the de- 
fendant under a deed of trust, fraudulent in 
law as to some of the creditors, if he acted bona 
fide, is entitled to a reasonable compensation for 
his services in taking care of goods and selling 
them, whoever may be entitled to the net pro- 
ceeds. 

This was an attachment of the goods of 
Ezra Wilmarth, Jr., in the hands of Mr. 
William L. Brent, at the suit of William 
Noyes & Co. The garnishee held them un- 
der a deed to him by the defendant to se- 
cure a debt said to be due by the defend- 
ant to his father. 

Mr. Marbury, for plaintiffs, prayed the 
court to instruct the jury, in efiEect, that if 
they should find the deed to the garnishee 
to be fraudulent in law, as to these plain- 
tiffs, the garnishee is not entitled to retain 
out of the funds in his hands a compensa- 
tion for services rendered by him as trustee 
under the deed, while acting for the sup- 
posed creditor intended to be secured there- 
by. . 

THE COURT, however (THRUSTON, Cir- 
cuit Judge, absent), was of opinion that the 
garnishee, if he acted bona fide, was en- 
titled to a reasonable compensation for his 
services in taking care of the goods and sell- 
ing them, whoever might be entitled to the 
net proceeds. 

[See Case No. 10,373.] 

1 [Reported by Hon. William Crancn, Chief 
Judge.] 
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Case Wo. 10,373. 

NOYBS et al. v. BRENT. 

[5 Cranch, 0. C. 656.] i 

Circuit Court, District of Columbia. March 
Term, 1840. 

Mortgage of Stock in Trade — Possession — Act 
OF Maryland op 1739. 

A mortgage of all of a man's stock in trade 
and debts due to bim, to secure payment of a 
debt already due and payable by him to the mort- 
gagee on demand, is void, as to creditors, unless 
the possession accompanied -and followed the 
deed, although acknowledged and recorded ac- 
cording to the Maryland law of 1729, c. 8, § 5. 

This was an attachment [by "William 
Noyes and others against William L. Brent] 
under the act of assembly of Maryland of 
1795, e. 56. The garnishee pleaded nulla 
bona. [See Case No. 10,372.] 

William L. Brent was in possession of the 
stock in trade of a shoe store recently kept 
by Ezra Wilmarth, Junior, in the city of 
AVashington, having taken possession of the 
same by virtue of a power of attorney, 
or other authority, from Ezra Wilmarth, 
Senior (the father of the defendant), and 
one Ephraim Poster (the brother-in-law of 
the defendant), to whom the defendant had, 
by bill of sale dated February 14th, 1834, 
conveyed the same in trust, to secure the 
payment of ?2,000, due by the defendant to 
his father by a promissory note to him, of 
that date, payable on demand; and of $2,700 
due by the defendant to the said Ephraim 
Foster, by a like promissory note. The 
goods are described in the deed, in the fol- 
lowing manner: "All and singular the goods 
and chattels, household furniture and arti- 
cles as particularly described upon the 
schedule marked A, annexed to and made 
part of this instrument of writing, being all 
the goods and chattels, merchandises and 
articles now in the store of the said Ezra 
Wilmarth, Junior, on Pennsylvania avenue, 
in Washington City in the District of Colum- 
bia, and every the debts and sums of money 
due and owing or payable to the said Ezra 
Wilmarth, and all books of accounts, bonds, 
bills, &c,; and also all additional stock, 
goods, and chattels, merchandises, articles 
and effects as, with the proceeds of the sale, 
(or by other means,) of said goods and chat- 
tels, merchandises, articles, and effects now 
in said store, may be purchased by said 
Ezra Wilmarth, Junior, and sent into his 
store to replace such sales as may have been 
made by him." And there is a proviso, 
that if the said Ezra Wilmarth, Junior, 
should "pay the said several sums of money 
with interest from this date, or from the 
date of the said several debts, whenever 
the said Ezra Wilmarth, Junior, shall be re- 
quested so to do;" "then these presents," 
«S:c., "shall cease," &c. And "it is further 
stipulated and agreed, that the said Ezra 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Wilmarth, Senior, and Ephraim Foster, or 
their heirs or legal representatives, are here- 
by authorized and empowered, as trustees 
of the said Ezra Wilmarth, Junior, to take 
possession of all the goods," &c., "herein 
bargained and sold as aforesaid, at any 
time they may think proper, and to sell and 
dispose of them at public or private sale, 
for cash or for credit, in the manner they 
may think best; and to pay themselves out 
of the proceeds thereof; and should any 
balance rem'ain, after the aforesaid debt, 
with interest, and costs of sales deducted, 
then to pay the same over to the said Ezra 
Wilmarth, Junior," &e. The possession did 
not accompany and immediately follow the 
deed; but it was duly acknowledged and re- 
corded according to the Maryland act of 
1729, e. 8, § 5. 

Upon the trial of the issue upon the plea 
of nulla bona, 

R. J. Bren^ for garnishee, ofiCered In evi- 
dence, the aforesaid deed of trust, with evi- 
dence that Ezra Wilmarth, Senior, the fa- 
ther of the defendant, was a clergyman in 
Rowley, in Massachusetts, whose salary was 
$240 a year with a parsonage worth only 
$60 or §80 a year. And that the said 
Ephraim Foster was the brother-in-law of 
the defendant, and lived in Boxford in Mas- 
sachusetts. 

Mr. Marbury, for plaintiff, contended that 
the possession ought to have accompanied 
the deed, as it was to secure a present debt,, 
then due and payable, having no time to 
run, with a power to the trustees to take 
immediate possession and sell, and no right 
of possession reserved to the mortgagor. 
That the possession of the mortgagor was 
inconsistent with the deed. And he prayed 
the court to instruct the jury, that this deed 
was fraudulent and void, as to the plaintiff, 
unless the possession accompanied and fol- 
lowed the deed, although it was acknowl- 
edged and recorded according to the Mary- 
land act of 1729, c. 8, § 5. 

R. J. Brent, contra. That principle is ap- 
plicable only to absolute, unconditional 
deeds, not to mortgages. The deed recog- 
nizes the power of the grantor, to continue 
to sell the goods, and replace them by the 
purchase of others; this implies a continued 
right of possession in the defendant. His 
possession, therefore, was consistent with 
the deed. The trustees were not bound to 
take possession immediately. The debts 
were not payable until demanded, and 
whenever demanded, the defendant had a 
right to redeem; and a court of equitj' 
would permit him to redeem at any time be- 
fore sale. Hamilton v. Russell, 1 Cranch 
[5 U. S-] 309; Edwards v. Harben, 2 Term 
R. 594; IT. S. v. Hooe, 3 Cranch [7 U. S.] 73; 
Conrad v. Atlantic Ins. Co., 1 Pet. [26 TJ. S.] 
449, It is sufficient if the possession be 
taken In a reasonable time after the mort- 
gage becomes absolute. The act of Mary- 
land, 1729, c. 8, § 5, rebuts the argument a 5 
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to secret fraud, and removes the objection 
as to the want of possession. 

Mr. Marbury cited 2 Kent, Comm. 516; 
Gardner v. Adams, 12 Wend. 297; Look v. 
Comstock, 15 Wend. 244; Randall v. Gook, 
17 Wend. 53. 

TELE COTJIIT (nem. con.) instructed the 
jury as prayed by Mr. Marbury. 

Verdict for the garnishee, on the plea of 
nulla bona. 
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Case "No. 10,374. 

NOYES V. WIIiLARD. 

[1 Woods, 187.] 1 

Circuit Court, D. Louisiana. Not. Term, 1871. 

Pleading in Eqoitt — More thax One Plea bt 
Dbfenoa^t — Want of Jdrisdiction — Desidr- 
REB — Citizenship op Parties — Fraudulent 
Judgment. 

1. Defendant in equity has no right as a mat- 
ter of course to file more than one plea. But 
when great inconvenience might otherwise re- 
sult in a particular case, the court will some- 
times in its discretion allow several pleas. 

2. Where a defendant in equity has filed sev- 
eral pleas without leave of the court, he will 
be put to his election as to which he wUI stand 
upon. 

3. In general when a defendant insists by plea 
upon matter which is apparent on the face of the 
bill and might be taken advantage of by de- 
murrer, the plea will not hold. 

4. Where want of jurisdiction appears upon 
the face of the bill, the objection should be tak- 
en by demurrer. 

5. Where an assignee in bankruptcy recovered 
a fraudulent judgment against an alleged debt- 
or of the bankrupt, and the judgment debtor 
filed a bill in the circuit court to enjoin execution 
upon the judgment, held, that the fact that all 
parties were citizens of the same state did not 
oust the court of jurisdiction. 

[Cited, but not followed, in Winter v. Swin- 
burne, 8 Fed. 51.] 

6. The fact that a state statute has provided 
a remedy at law against a fraudulent judg- 
ment does not preclude the judgment debtor 
from a resort to the equity courts of the United 
States for relief against it. 

[Cited in Benjamin v. Cavaroc, Case No. 1,- 
300.] 

7. A sale of a fraudulent judgment at a public 
vendue of a bankrnpt's effects does not confer 
upon an innocent purchaser the right to en- 
force payment of the judgment, notwithstanding 
its fraudulent character. 

In equity. This cause was heard upon the 
sufficiency of defendant's pleas to the bill 
of complaint- 
Henry B. Kelly, for complainant. 
A. Micon and B. R. Porman, for defend- 
ants. 

3 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



WOODS, Circuit Judge. The bill is filed 
by Noyes, who alleges himself to be a citizen 
of Louisiana, against Norton as assignee in 
bankruptcy of Victor Hebert and against 
James A. Willard, both of whom are also 
averred to be citizens of Louisiana. The 
case made by the bill is in substance this: 
Among the assets of the bankrupt Hebert 
which passed to Norton, his assignee in 
bankruptcy, was a promissory note made 
by complainant for the payment to the or- 
der of Hebert of §1,842, and dated May 22, 
1865. Before his bankruptcy, to wit: on 
the 17th of February, 1866, Hebert, the 
payee, being then the holder and, owner of 
the note, in consideration of the conveyance 
by complainant to a trustee of all his prop- 
erty for the benefit of said Hebert and oth- 
er of his creditors, gave to complainant a 
full discharge and acquittance of his liabili- 
ty on the note. Notwithstanding this dis- 
charge and acquittance, on April 14, 1869, 
a suit was brought in the name of Norton 
as assignee, against complainant, in the 
United States district court for the district 
of Louisiana, on the note. Upon service of 
summons in the action complainant called 
upon Stone, the attorney of Norton, and ad- 
vised him of the fact of said release and dis- 
charge and stated to him that his liability 
on the note had been extinguished. He was 
thereupon assured by Stone that the release 
was satisfactory and that no further pro- 
ceedings would be taken against complain- 
ant in the suit on the note, and that com- 
plainant need give himself no further trouble 
about it. The complainant, trusting in these 
assurances of Stone, took no steps to de- 
fend the suit at law. Nevertheless the suit 
was fraudulently and clandestinely prose- 
cuted, and on the 4th day of May, 1869, 
judgment was rendered against complain- 
ant in the district court, for the full amount 
of the note, with interest and costs. The 
bill alleges that the defense of complainant 
to the suit at law on the note was a good 
and sufficient one, and complainant would 
have made his defense had he not been 
fraudulently misled by the assurances of 
Stone, whereby he was prevented from mak- 
ing any defense to the action, either in per- 
son or by attorney. The bill further al- 
leges that the defendant Willard claims to 
have purchased the judgment and to be 
subrogated to the rights of Norton; had 
caused a writ of fieri facias to issue on the 
judgment, by virtue of which, on the 8th 
day of July, 1871, the United States mar- 
shal seized eert^n property of complainant, 
and was about to advertise the same for 
sale to satisfy the judgment. The bill prays 
for an Injunction against Norton and Wil-' 
lard, to restrain them from further pro- 
ceedings on the writ of fieri facias, and for 
general relief. If the averments of this bill 
are true, it is a clear case for the interposi- 
tion of a court of equity. Accordingly, after 
notice to the defendants, an injunction was 
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allowed against them as prayed for in tlie 
biU. 

The defendant Willard has filed three dis- 
tinct pleas to the hill of complaint, to the 
effect: (1) That this court has no jurisdic- 
tion of the case, hecause the complainant and 
both defendants are citizens of the state of 
Louisiana. (2) That complainant's remedy, 
if he has any, is by bill of review or a pe- 
tition of nuUity or other proper proceeding 
in the district court, or by appeal from said 
judgment to this court, (3) That the duties 
of Norton, the assignee of Hebert, have 
been concluded, and said bankrupt is dis- 
charged, and the judgment mentioned in 
the bill of complainant has been sold by 
order of the bankrupt commissioner, and the 
proceeds, with other assets, distributed. 
Norton also files three pleas identical with 
the pleas of WiUard, except that he adds to 
the third plea, that since the sale of said 
judgment he has no interest therein, and 
has not claimed any and does not claim 
any, either individually or as assignee. He 
also appends an answer denying any fraud 
or deception practiced upon complainant, 
and any fraudulent combination with his 
codefendant WiUard. These i^eas were set 
down for hearing and the case has been 
heard upon their sufficiency. The objection 
to these pleas is obvious, that the defendants 
have the right, as a matter of course, to 
file only one plea and not more. The prac- 
tice of courts of equity does not admit of 
several pleas except that, where great in- 
convenience might otherwise result in a par- 
ticular case, the court will sometimes, in 
its discretion,' allow several pleas. Though 
a defendant may file a single plea without 
application to the court, he cannot put in a 
double plea without such application, and 
when the court allows double pleas, it is 
on the condition that the defendants pay 
the costs. Story, Bq. PI. § 657. 

The defense proper for a plea is such as 
reduces the cause or some part of it to a 
single point, and from thence creates a bar 
to the suit or to the part of it to which the 
plea applies. 1 Daniell, Ch, Prac. 630; Mitf. 
Eq. PI. 219; 1 Smith, Oh. Prac. 217; Good- 
rich V. Pendleton, 3 Johns. Oh. 384. Each 
of the pleas filed in this case is intended to 
be an answer to the whole bill, and as they 
have been filed without leave, the defendants 
should be put to their election as to which 
one they will stand upon. The first and 
second pleas are also open to the objection 
that the defenses therein relied on are prop- 
er subjects for demurrer and not plea. They 
do not set up any new fact nor deny any 
fact alleged in the bill. In general a plea 
relies upon matters not apparent upon the 
face of the bill, and in most cases it is a 
rule that when a defendant insists upon 
matter by plea which is apparent upon the 
face of the bill, and might be taken ad- 
vantage of by demurrer, the plea will not 
hold. Mitf. Eq. PL 219. A demurrer is the 



proper' mode of defense to a bill when any 
objection is apparent upon the bill itself, 
either from the matter contained In .it or 
from defects in its frame or in the case 
made by it. Story, Eq. PI. § 446. The fii-st 
and second pleas rely upon matter stated in 
the biU, as showing a want of jurisdiction in 
the court. This should therefore have been 
taken advantage of by demurrer. But waiv- 
ing objection to the manner in which the 
defenses of the first and second pleas are 
set up, we are of opinion that both pleas are 
bad in substance. 

The fact that both complainant and de- 
fendants are citizens of Louisiana does not 
oust this court of jurisdiction of the case- 
In the suit in which Norton as assignee re- 
covered judgment against the complainant, 
both parties were citizens of the same state,- 
yet the court had jurisdiction, because the 
bankrupt law expressly gave it without re- 
gard to the citizenship of the parties. The 
jurisdiction of this court in this case is maiu- 
tained by virtue of the same law. The last 
clause of the second section declares that 
"the circuit court shaU have concurrent ju- 
risdiction with the district courts of the dis- 
trict of all suits at law or in equity which 
may or shall be brought by the assignee in 
bankruptcy against any person claiming an 
adverse interest, or by such person against 
such assignee touching any property or 
rights of property of said bankrupt transfer- 
able to or vested in such assignee." So this 
court has jurisdiction over this class of 
cases as it has in admiralty or in contro- 
versies arising under the patent or copy- 
right laws without regard to the citizenship 
of the parties. 

The second plea is equaUy unfortunate. 
It declares that the remedy of complainant, 
if he have any, is by bill of review, or a 
petition of nuUity or other proper proceed- 
ing in the district court, or by an appeal to 
this court. A bill of review, or an appeal in 
an action at law, where a judgment has 
been recovered upon a promissory note, 
would be something unheard of in the courts 
of the United States. As to the proceeding 
of nullity of judgment, if it is applicable at 
all to the courts of the United States, it by 
no means appears from the bill of complaint 
or pleas that it would avail the complain- 
ant, for no vices of form in the judgment 
are shown, and if the ground of nullity is 
that the judgment was obtained by fraud, 
the remedy must be sought in the equity 
courts of the United States, and not by a 
proceeding in the nature of an equity pro- 
ceeding on the law side of the court. But 
even if this proceeding were open to com- 
plainant it would not preclude him from ap- 
plying to a court of equity to enjoin the 
execution. Even the allowance of a writ of 
error would be no obstacle to the granting 
of an injunction. Parker v. Circuit Court 
Judges, 12 "Wheat. [25 U. S.] 564. In a word, 
the complainant has not mistaken his reme- 
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dy. He has adopted the proper course and 
the only course open to him to relieve him- 
self from the consequences of a gross fraud, 
if the facts he alleges in his bill he true. 

The third plea of the defendants presents 
no valid defense to the relief sought by the 
bill. The fact that Norton has administered 
fully upon the bankrupt's estate, and the 
bankrupt has been discharged, and the judg- 
ment sought to be enjoined has been sold 
by order of the bankrupt court, and the 
proceeds distributed mth the other assets 
of the bankrupt's estate, constitutes no rea- 
son -why this fraudulent judgment should 
be enforced, and the properly of complain- 
ant sold to satisfy it. The judgment was 
not a negotiable instrument, which the pmr- 
chaser without notice could collect notwith- 
standing its fraudulent character. Norton is 
a proper party to the bill, and Willard, the 
transferee of the judgment, cannot shield 
himself under the statement that the bank- 
rupt's estate has been fully administered. 
Neither the plea nor answer of Norton de- 
nies that Stone, Norton's attorney and agent, 
perpetrated the fraud charged in the bill. 
Willard does not deny the fraud, and the 
plea set up no facts which constitute the 
slightest defense to the bill of complaint. 
The pleas, for the reason stated, are there- 
fore overruled. 
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Ex parte NUGENT. 

[1 Brnnner, Col. Cas. 296; i 1 Am. Law J. (N. 
S.) 107.] 

Circuit Court, District of Columbia, May, 1848. 

COSTEMPT — ConBT SOLE JUDGE OP ITS OWJT — 

WAiiRAKT OP Commitment — Form op — Power 
TO Punish for Contempt — United States Ses- 
ATE— Right to Hold Secret Sessions. 

1. The senate and house of representatives of 
the United States, as well as any court, is the 
sole judge of its own contempts; and in case of 
commitment for contempt no other body or court 
can have a right to inquire directly into the cor- 
rectness or propriety of the commitment, or to 
discharge the prisoner on habeas corpus. 

2. The warrant of commitment need not set 
forth the particular facts which constitute the 
alleged contempt. 

3. The senate of the United States has power 
to punish for contempts of its authority in eases 
of which it has jurisdiction; and an inquiry 
who, if any person, had violated the rule of the 
senate which requires that all treaties laid he- 
fore them should be kept secret until the senate 
should take off the injunction of secrecy, is a 
matter within the jurisdiction of the senate. 

4. The senate of the United States has a right 
to hold secret sessions whenever in its judg- 
ment the proceedings shall require secrecy, and 
may pronounce judgment in secret session for 
a contempt which took place in secret session. 

1 [Eeported by Albert Brnnner, Esq., and here 
reprinted by permission.] 



The petition for the writ of habeas corpus 
stated that the said John Nugent was held 
in custody and close confinement by Eobert 
Beale of the city of Washington, without 
any authority or warrant of law; and that 
the said Robert Beale has refused to exhibit 
to the petitioner the authority, if any, under 
which he pretends to hold him, and to give 
him a copy thereof, and to discharge him 
from custody, etc. The writ of habeas cor- 
pus was thereupon issued by the court on the 
3d of April, 1848, returnable on the 4th. 
The return stated that "the said Robert 
Beale holds the office of sergeant-at-arms of 
the senate of the United States; that the 
said senate is and has been long before the 
arrest of the said John Nugent holding its 
regular sessions; that certain proceedings 
were had before the said senate in executive 
sessions, which said proceedings are, by the 
rules and orders of said senate, had in secret 
session, and which the respondent cannot, 
without violation of his official oath and* 
duty, divulge or make public. That this re- 
spondent as such sergeant-at-arms has re- 
ceived from the Hon. G. M. Dallas, vice- 
president of the United States and president 
of the senate, a warrant, by which he is or- 
dered and directed, authorized and required 
to take into his custody the body of the said 
John Nugent, and him safely keep according 
to the terms of said precept or warrant. 
That in obedience to the order and command 
of the said senate of the United States this 
respondent, as in duty bound, has arrested 
and now holds the body of the said John 
Nugent in legal custody, and now produces 
and exhibits to the court now here the said 
order, precept, and warrant, as the cause of 
the caption and detention by him as afore- 
said of the body of the said John Nugent, as 
part of this his return." 

This return was accompanied by the war- 
rant as follows: "United States of America. 
To the Sergeant-atArms of the Senate of the 
United States, Robert Beale. Whereas, John 
Nugent, having been summoned, and having 
appeared at the bar of the senate, and hav- 
ing been sworn as a witness, he answered 
the following interrogatories: *1. Have you 
any connection with or agency for the proprie- 
tors of the newspaper published in the city of 
New York, and called the New York Herald? 
If j-^ea, state what is that connection or agen- 
cy. 2. Do you know that an instrument pur- 
porting to be a copy of the treaty between the 
United States of America and the Mexican re- 
public, with the amendments made by the sen- 
ate thereto, and the proceedings of the senate 
thereon, was published in that newspaper? 
Declare. 3- Do you know by whom the copy 
of the instrument, with the amendments 
thereto and proceedings thereon in the last 
preceding interrogatory specified, was fur- 
nished to the editor or publishers, or any 
agent of the editor or publishers, of the said 
newspaper called the New York Herald? If 
yea, dedare and specify such person or per- 
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sons. 4. Did you copy the parts purporting 
to be amendments of the treaty yourself for 
the purpose of sending them to the editor of 
the New York Herald, or for any other pur- 
pose? If you answer in the negative, then 
say if you know by whom they were copied. 
5. Where, at what place or house, and at 
what time were the said amendments of the 
treaty copied?' And having refused to an- 
swer the following interrogatories: '6. 
Where, in what place or at what house, and 
at what time did you first receive a printed 
copy of the confidential document containing 
the treaty, the president's message, and al- 
so the other confidential documents printed 
in the Herald? 7, In answer to the third 
interrogatory you have stated that you fur- 
nished the papers (therein referred to) to the 
editor of the New York Herald. State from 
whom you received the said treaty with 
Mexico with the amendments and the said 
portion of the proceedings of the senate. 8. 
In your answer to the fourth interrogatory 
you state that the amendments there re- 
ferred to were communicated to the Herald 
in your handwriting. Did you copy the 
same, and from whom did you procure the 
original from which you copied the same? 
9. You say in answer to the last question 
that you decline to answer the same, because 
you cannot answer it with accuracy. State 
why you cannot answer it with accuracy. 
Is it because you do not recollect the facts 
in-quired of? 10. What portion of the facts 
do you not recollect with accuracy, is it as 
to the person from whom you obtained the 
papers, or either of them referred to? U. 
State from whom you received the treaty. 
12. State from whom you received the docu- 
ments. 13. State from whom you received 
the proceedings of the senate heretofore in- 
quired of. 14. Was the copy of the treaty 
you forwarded to the Herald a printed copy?' 
—has, by so refusing, committed a con- 
tempt against the senate; and has by the 
senate been ordered into the custody of the 
sergeant-at-arms, there to remain until the 
further order of the senate. These are there- 
fore to authorize and require you, and you 
are hereby authorized and required to take 
into your custody the body of the said John 
Nugent, and him safely keep until he an- 
swers the said interrogatories, or until the 
further order of the senate of the United 
States in this behalf; and for so doing this 
shall be your sufficient warrant. Given un- 
der my hand this thirty-first day of March, 
in the year of our Lord one thousand eight 
hundred and forty-eight. G. M. Dallas, 
Vice-President of the U. S. and President of 
the Senate. Attest: Asbury Dickens, Secre- 
tary of the Senate of the United States." 

ORANOH, Chief Judge. Upon this return 
of the habeas corpus the principal questions 
are: Has the senate of the United States ju- 
risdiction and power to punish contempts of 
its authority? And if so, whether this court I 
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upon this habeas corpus can inquire into the 
question of contempt, and discharge the pris- 
oner? 

The jurisdiction of the senate in cases of 
contempt of its authority depends upon the 
same grounds and reasons upon which the 
acknowledged jurisdiction of other judicial 
tribunals rests, to wit, the necessity of such a 
jurisdiction to enable the senate to exercise 
its high constitutional fimctaons— a necessity 
at least equal to that which supports the like 
jurisdiction which has been exercised by all 
judicial tribunals and legislative assemblies 
in this coimtry from its first settlement, and 
in England from time immemorial. That the 
senate of the United States may punish con- 
tempts of its authority seemed to be admitted 
by the prisoner's counsel, provided it be in a 
case within then: cognizance and jturisdietion; 
but whether admitted or not, such is the law 
as laid down by the supreme court of the 
United States in Anderson v. Dunn, 6 Wheat. 
[19 U. S.] 224; and in Kearney's Case, 7 
Wheat. [20 U. S.] 41. 

Kearney's Case was a petition to the su- 
preme court of the United States for a ha- 
beas corpus to the mai-shal, D. C, to bring up 
the body of J. T. Kearney, who was commit- 
ted by the circuit court, D. 0., for contempt in 
refusing to answer a question in a criminal 
cause. Mr. Justice Story, in delivering the 
opinion of the court, after citing Crosby's 
Case [3 Wils. 18S] with approval, said (in 
page 44): "So that it is most manifest from 
the whole reasoning of the court in this case 
that a writ of habeas corpus was not deemed 
a proper remedy where a party was commit- 
ted for contempt by a court of competent ju- 
risdiction, and that if granted the court could 
not inquire into the sufficiency of the cause of 
commitment. If, therefore, we were to grant 
the writ in this case it would be applying it 
in a manner not justified by principle or us- 
age; and we should be bound to remand 
the party, unless we were prepared to aban- 
don the whole doctrine, so reasonable, just, 
and convenient, which has hitherto regulated 
this important subject" 

The same law was declared by the court 
of common pleas in the year 1771, in Crosby's 
Case, 3 WUs. 188, in which (in page 201> Lord 
Chief Justice De Grey said: "Perhaps a con- 
tempt in the house of commons, in the chan- 
cery, in this court, and in the court of Dur- 
ham may be very different, therefore we can- 
not judge of it; but every court must be sole 
judge of its own contempts. Besides, as the 
court cannot go out of the return of this 
writ, how can we inquire into the truth of the 
fact as to the nature of ihQ contempt. We 
have no means of trying whether the lord 
mayor did right or wrong." And in page 202 
he says: "There is a great difference between 
matters of privilege coming incidentally be- 
fore the court and being the point itself di- 
rectly before the court The counsel at the 
bar have not cited one case where any court 
of this hall ever determined a matter of priv- 
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liege "wliieh did not come incidentally before 
tbem. But the present case differs mueli from 
those which the court will determine, be- 
cause it does not come incidentally before us, 
but is brought before us directly, and is the 
whole point in question; and to determine it 
we must supersede the judgment and deter- 
mination of the house of commons, and a 
commitment in execution of that judgment." 

Mr. Justice Gould, in the same case (page 
203), said: "I entirely concur in opinion with 
my lord chief justice that this corurt hath no 
cognizance of contempts or breach of privi- 
lege of the house of commons. They are the 
only judges of their privileges." And in, page 
204 he says: "When matters of privilege 
come incidentally before the court, it is 
obliged to determine them to prevent a fail- 
ure of justice. The resolution of the house 
of commons is an adjudication, and every 
court must judge of its own contempt." 

Mr. Justice Blackstone, in the same case, 
said: "1 concur in opinion that we cannot dis- 
charge the lord mayor. The present case is 
of great importance because the liberty of 
the subject is materially concerned. The 
house of commons is a supreme court, and 
they are judges of their own privileges and 
contempts, more especially with respect to 
their own members. Here is a member com- 
mitted in execution by the judgment of his 
own house. All courts, by which I mean to 
include the two houses of parliament and the 
courts of Westminster HaU, are uncontrolled 
in matters of contempt The sole adjudica- 
tion of contempts, and the punishment there- 
of in any manner, belongs exclusively, and 
without interfering, to each respective covrt 
Infinite confusion and disorder would follow 
if courts could, hy writ of habeas corpus, ex- 
amine and determine the contempts of oth- 
ers. This power to commit results from the 
■first principles of justice, for if they have 
power to decide they ought to have power to 
punish; no other court shall scan the judg- 
ment of a superior court, or the principal seat 
of justice. As I said before, it would occa^ 
sion the utmost confusion if every court of 
this hall should have power to examine the 
commitments of the otlier courts of the hall 
for contempts; so that the judgment and 
commitment of each respective court as to 
contempts must be final and without control." 

This Case of Crosby was decided by the 
court of common pleas in the year 1771, and, 
as Mr. Justice Story said in delivering the 
opinion of the supreme court of the United 
States In Kearney's Case, 7 Wheat. [20 U. S.] 
43, settled the law upon that point It must 
be remembered that tiie Case of Crosby was 
upon habeas corpus, and the court could not 
igive relief without assailing the judgment of 
the house of commons directly, and revising 
that judgment; but when the judgment of 
contempt comes before the court incidentally 
or collaterally its correctness may be ques- 
tioned, as in eases where it is pleaded in jus- 
tification, as was done in the case of Ander- 
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son V. Dunn, 6 Wheat [19 U. S.] 204. The 
law as stated by the court in Crosby's Case 
was the law of the land both in this country 
and in England before our Revolution, and 
has so continued to the present time. 

In the case of Stoekdale v. Hansard [2 Per- 
ry & D. 1], for a libel, the defendant pleaded 
in justification an order of the house of com- 
mons to print and publish the report of the 
inspectors of prisons, which contained the 
supposed libel. To this plea the plahitifE de- 
murred, and assigned for causes: "That the 
known and established laws of the land can- 
not be superseded, suspended, or altered by 
any resolution or order of the house of com- 
mons; and that the house of commons, in 
parliament assembled, cannot by any resolu- 
tion or order of themselves create any new 
privilege to themselves inconsistent with the 
known laws of the land; and that if such 
power be assumed by them there can be no 
reasonable security for the life, liberty, prop- 
erty, or character of the subjects of the 
realm." The case was learnedly and elabo- 
rately argued in the year 1837, and decided 
In 1839 by the court of queen's bench. 

One of the questions raised in the argument 
was w^hether the house of commons had the 
right to assume the authority to settle its 
own privilege, and to be the sole judge of its 
existence and extent. In page 20 Attorney- 
General Campbell said: "Another and a sum- 
mary remedy might have been adopted; that 
the house, having confidence in the tribunals 
of the country, deems it expedient to refer the 
case to the consideration of the court in the 
ordinary course of justice, thereby giving to 
the plaintiff an opportunity either of denying 
that the act was done under the alleged au- 
thority, or of showing that the authority has 
been exceeded." In page 22 he says: "Here 
(i. e., upon demurrer to the plea of justifica- 
tion under the order of the house of com- 
mons) the question of privilege is directly 
raised, and cannot, therefore, be Inquired in- 
to by a court of common law." And again 
he says, in page 23: "The most frequent 
cases in which the privilege of the houses of 
parliament has come in question directly have 
been cases of habeas corpus on commitments 
by them, and there the courts of common law 
have disclaimed jurisdiction. So the ques- 
tion would arise directly if an action of tres- 
pass or false imprisonment were brought for 
such a commitment, and wherever it might 
be sought to overrule an act done by either 
house and justified by its authority. The 
present," he says, "is a case of that descrip- 
tion. If the complaint appears on the rec- 
ord to be made against an act of one of the 
• houses, so that the court is called upon to 
say whether the privilege alleged in justifica- 
tion belongs to the house or is usurped, the " 
point of privilege arises directly, whether 
raised by the declaration or by any subse- 
quent pleading. With a question of privilege 
raised incidentally the court must deal as it 
best can. In such a case necessity may re- 
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quire tliat tlie existence of the privilege 
should be examined into; but the necessity 
which makes the rule points out its limit 
Where an act of either house is complained of 
no such necessity can exist. Here an adjud- 
ication has been made on the very point, and 
by a court of exclusive jurisdiction, and such 
an adjudication is binding." 

So much of the argument of the attorney- 
general in the case of Stockdale v. Hansard 
seemed necessary to be stat-ed that the opin- 
ion of Lord Chief Justice Denman might be 
understood. The attorney-general contended, 
first, that when the question of privilege 
came directly before the court it could not 
inquire into it; and second, that in the ease 
then before him it did come directly in ques- 
tion. 

In support of the first proposition he cited 
the following cases, all of which were cases 
of habeas corpus: 

1. Sir Robt. Pye's Case, cited in 5 How. 
State Tr. 948. 

2. Earl of Shaftsbury's Case, 6 How. State 
Tr. 1269; s. c, 1 Mod. IM, 3 Keb. 792,— in 
which Sir Thomas Jones, J., said: "The 
cases where the courts of Westminster Hall 
have taken cognizance of privilege differ 
from this case; for in those it was only an 
incident to a case before them which was of 
their cognizance, the direct point of the mat- 
ter now is the judgment of the lords. This 
court can neither bail nor discharge the 
earl." Wylde, Rainsford, and Twisden, JJ., 
concurred. 

3. Streater's Case, 5 How. State Tr. 366. 

4. Protector V. Streeter, Style, 415. 

5. Reg. V. Paty, 2 Ld. Raym. 1105, in 
which eleven of the twelve judges agreed 
that the court of queen's bench had no juris- 
diction in the case of parliamentary commit- 
ment, and could not discharge the prisoner. 
But in that case. Holt, C. J., who was the 
dissenting judge, said, in page 1114: "As to 
what was said that the house of commons 
are judges of their own privileges, that they 
are so when it comes before them. And as 
to the instances cited where the judges have 
been cautious in giving any answer in par- 
liament in matters of privilege of parlia- 
ment, he said the reason of that was be- 
cause the members knew probably their 
own privileges better than the judges; but 
when a matter of privilege comes in ques- 
tion in Westminster Hall the judges must 
determine it, as they did in Bunion's Case." 

6. Murray's Case (decided in B. R., anno 
1751) 1 Wils. 299, upon habeas corpus, in 
which Wright, J., said: "The house of com- 
mons is undoubtedly a high court, and it is 
agreed on all hands that they have power to 
judge of their own privileges; it need not 
appear to us what the contempt was, for if 
it did appear we could not judge thereof." 
Dennison, J., added: -"This court has no ju- 
risdiction in the present case. We granted 
the habeas corpus not knowing what the 
commitment was; but now it appears to be 



for a contempt of the privileges of the house 
of commons. What those privileges (of ei- 
ther house) are we do not know, nor need 
they tell us what the contempt was, because 
we cannot judge of it." 

7. Crosby's Case, 2 W. Bl. 754, upon ha- 
beas corpus, in which the counsel of the 
prisoner contended that the offense stated in 
the warrant of commitment was no con- 
tempt, and that that court had a right to 
judge of the privileges of the house of com- 
mons, and was often obliged to take notice 
of them incidentally, as in Wilkes' Case, 2 
Wils. 151. But the court said: "They nev- 
er discharge persons committed for a con- 
tempt by any supreme court. That the law 
has intrusted to these the power of judging 
of their own contempts." 

8. In the Case of Oliver, 2 W. Bl. 758, 
which was the same in its circumstances 
with that of Lord Mayor Crosby, a habeas 
corpus was sued out in the court of ex- 
chequer, and a like judgment was given by 
the unanimous opinion of the barons. 

9. In Rex v. Flower, 8 Term R. 314, Lrord 
Kenyon said: "We were bound to grant 
this habeas corpus; but having seen the re- 
turn we are bound to remand the defendant 
to prison, because the subject belongs ad 
aliud esamen." And Gross, J., said: "That 
the adjudication of the house on a contempt 
was a conviction, and the commitment in 
consequence execution; that every court 
must be sole judge of its own contempts; 
and that no case appeared in which any 
court of Westminster Hall ever determined 
a matter of privilege which did not come in- 
cidentally before them," 

10. In Rex v. Hobhouse, 2 Chit 207, the 
commitment was by the house of commons 
for a contempt in publishing a libel. The 
court said: "The Cases of Earl of Shafts- 
bury and Reg. v. Paty are decisive authori- 
ties to show that the courts of Westminster 
Hall cannot judge of any law, custom, or 
usage, and consequently they cannot dis- 
charge a person committed for a contempt 
of parliament The power of commitment 
for contempt is incident to every court of 
justice, and more especially it belongs to the 
high court of parliament; and therefore it 
is incompetent for this court either to ques- 
tion the privileges of the house of commons, 
or a commitment for an offense which they 
have adjudged to be a contempt of those 
privileges." 

11. In Burdett v. Colman, 14 East, 163, the 
action was for false imprisonment, and the 
defendant, an oflBcer of the house of com- 
mons, pleaded the order of the house in jus- 
tification and was acquitted. The case was 
taken up to the house of lords, where it was 
held that the complaint was answered, and 
that the warrant of commitment would 
have sufficed on a return to a habeas corpus. 

12. In the case of Stockdale v. Hansard, 9 
Adol. & El. 1, 36 E. C. L. 74, Denman, O. J., 
said: "But as to these proceedings by ha- 
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beas eoi-pus it may be enough to say that 
the present is not of that class, and that 
"When any such may come before us we will 
deal with it as in our judgment the law may 
appear to require." Again, in the same 
case (page 79, 37 E. C. L. 821), Denman, O. 
J., says: "But even supposing this court 
would be bound to remand a prisoner com- 
mitted by the house for a contempt, how- 
ever insufficient the cause set out in the re- 
turn, that could only be in consequence of 
the house having jurisdiction to decide upon 
contempts. In this case we are not trying 
the right of a subject to be set free from 
imprisonment for contempt, but whether 
the order of the house of commons is of 
power to protect a wrong-doer against mak- 
ing reparation to the injured man." Again, 
Denman, C. X (in page 82), in the same 
case, said: "The other concession (of the at- 
torney-general) to which I allude is that 
when matter of privilege comes before the 
courts, not directly but incidentally, they 
may, because they must decide it. Other- 
wise, said the attorney-general, there must 
be a failure of justice. And such has been 
the opinion even of those judges who have 
spoken with the most profound veneration 
of privilege. The rule is difficult of appli- 
cation. 

In the same case (Stockdale v. Hansard, &6 
B. G. L. 93), Littledale, J., says: '*Biit it is 
said that the question of the privilege of the 
house of commons comes directly before the 
court upon the pleadings, and that, there- 
fore, upon all authorities, it is quite clear it 
Is not competent to this court to inquire 
into the question of privilege; and it is said 
that it is in effect the same case in principle 
as Burdett v. Abbot, 14 East, 1, and that it 
^as there held that the defense being 
founded on the order of the house to do the 
thing complained of, raised the question of 
privilege directly, and that the court could 
not investigate the legality of that order. 
But this "differs very materially from Bur- 
dett V. Abbot. That was an action against 
the speaker himself for an act done by him 
in the house. The act done by him was to 
commit an individual whom the house ad- 
judged to be guilty of a contempt to the 
house, and who had been for that ordered 
to be taken into custody, and there was a 
specific order of the house as to the particular 
thing to be done; but this case is altogether 
different; these defendants are not mem- 
bers of the house, but agents employed by 
them. The plaintiff is a perfect stranger to 
the house. He has been guilty of no insult 
or contempt of the house, and there is no or- 
der of the house applicable to him. He 
stands, therefore, in the situation of a 
stranger to the house, complaining of per- 
sons who are not members of the house, but 
merely employed to distribute their papers. 
Lord Ellenborough, in the course of his 
judgment, says (14 East, 138), that independ- 
ently of any precedents or recognized prac- 
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tice on the subject, such a body as the 
house of commons must, a priori, be armed 
with a competent authority' to enforce the 
free and independent exercise of its own 
proper functions, whatever those functions 
may be. But yet when he comes to the 
summing up the points for the consideration 
of the court, and gives the first part of his 
judgment, he says, first, that 'it is made out 
that the power of the house of commons to 
commit for contempt stands upon the 
ground of reason and necessity, independ- 
ent of any positive authority upon the sub- 
ject; but it is also made out by the evidence 
of usage and practice, by legislative sanc- 
tion and recognition, and by the judgments 
of the courts of law, in a long course of 
well-established precedents and authorities.' 
14 East, 158. I admit that it is very difficult 
to draw the line between the question of 
privilege coming directly before the court 
and where it comes incidentally; the shades 
of difference run into one another. The de- 
cisions and dicta of the judges who have 
said that the house of commons are the only 
judges of their own privileges, and that the 
courts of common law cannot be judges of 
the privileges of the house of commons, are 
chiefly where the question has arisen on 
commitments for contempt, upon which no 
doubt could ever be entertained but that the 
house are the only judges of what is a con- 
tempt to their house generally, or to some 
individual member of it; but no case has 
occurred where the courts or judges have 
used any expressions to show that they are 
concluded by the resolution of the house of 
commons in a case- like the present." 

Again, in 36 B. O. L. 94, he says: "There 
is no doubt about the right as exercised by 
the two houses of parliament in regard to 
contempts or insults offered to the house, 
either within or without their walls, and as 
to any other thing which may appear to be 
necessary to carry on and conduct the great 
and important functions of their charge. 
In the case of commitments for contempts 
there is no doubt but that the house is the 
sole judge whether it is a contempt or not, 
and the courts of common law will not In- 
quire into it The greatest part of these 
decisions and dicta, where the judges have 
said that the houses of parliament are the 
sole judges of their own privileges, have 
been where the question has arisen upon 
commitments for contempt, and as to which, 
as I have before remarked, no doubt can be 
entei'tained. But not only the two houses 
of parliament, but every court in Westmins- 
ter Hall are themselves the sole judges 
whether it be a contempt or not; although 
in cases where the court did not profess to 
commit for a contempt, but for some matter 
which by no reasonable intendment could 
be considered as a contempt to the court 
committing, but a ground of commitment 
palpably and evidently unjust and contrary 
to law and natural justice, Lord Ellenbor- 
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ough says that In the case of such a com- 
mitment^ if it should ever occur (but Tvhich 
he said he could not possibly anticipate as 
ever likely to occur), the court must look at 
it, and act upon it, as justice may require, 
from whatever court it may profess to have 
proceeded." 

Again, Littledale, J. (on page 102) says; 
*1 therefore, upon the whole of this case, 
again point out what Lord EUenborough 
very much relied upon in his judgment in 
Burdett v. Abbot, 14 East, 158, when he said 
that 'it is made out that the power of the 
house of commons to commit for contempt 
stands upon the ground of reason and ne- 
■cessity, independent of any positive authori- 
ties upon the subject; but it is also made 
■out by the evidence of usage and practice, by 
legislative sailction and recognition, and by 
the judgments of the courts of law in a long 
<;ourse of well-established precedents and au- 
thorities.' But in the case now before the 
court (Stoekdale v. Hansard) I think that the 
power of the house of commons to order the 
publication of papers containing defamatory 
matter does not stand on the ground of rea- 
son and necessity, independent of any posi- 
tive authorities on the subject. And I also 
think that it is not made out by the evidence 
of usage and practice, by legislative sanc- 
tion and recognition in the courts of law, in 
a long course of well-established precedents 
■and authorities." 

In the same case (Stoekdale v. Hansard, 
S6 E. C. L. 107), Patterson, J., said: "It is 
indeed quite true that the members of each 
house of parliament are the sole judges 
whether their privileges have been violated, 
and whether thereby any person has been 
guilty of a contempt of their authority; and 
so they must adjudicate on the extent of 
their privileges. All the cases respecting 
commitments by the house, mostly raised up- 
on writs of habeas corpus, and collected in 
the arguments and judgments in Burdett v. 
Abbot, 14 East, 1, establish, at the most, 
only these points that the house of commons 
has power to commit for contempt; and that 
when it has so committed any person, the 
court cannot question the propriety of such 
commitment, or inquire whether the person 
committed had been guilty of a contempt 
of the house; in the same manner as this 
court cannot entertain any such questions 
if the commitment be by any other court 
having power to commit for contempt. In 
such instances there is an adjudication of a 
court of competent authority in the particu- 
lar case, and the court which is desired to 
interfere not being a court of error or appeal 
cannot entertain the question whether the 
authority has been properly exercised. 

"In order to make eases of commitment' 
bear upon the present, some such case should 
be shown in which the power of the house of 
commons to commit for contempt under any 
circumstance^ was denied, and in which this 
court had refused to enter into the question 



of the existence of that power. But no such 
case can be found, because it has always 
been held that the house had such power; 
and the point attempted to be raised In the 
cases of commitment has been as to the due 
exercise of such power. The other cases 
which have been cited in argument relate 
generally to the privileges of Individual 
members, not to the power of the house it- 
self acting as a body; and hence as I con- 
ceive has arisen the distinction between a 
question of privilege coming directly or in- 
cidentally before a court of law. It may be 
difficult to apply the distinction. Yet it is 
obvious that upon an application for a writ 
of habeas corpus by a person committed by 
the house, the question of the power of the 
house to commit, or of the due exercise of 
that power, is the original and primary mat- 
ter propounded to the court, and arises di- 
rectly. Now as soon as it appears that the 
house has committed the person for a cause 
within their jurisdiction, as, for instance, a 
contempt so adjudged by them to be, the 
matter has passed in rem judieatam, and 
the court, before which the party is brought 
by writ of habeas corpus, must remand him. 
But if an action be brought in this comrt for a 
matter over which the court has general ju- 
risdiction, as, for instance, for a libel, or for 
an assault and imprisonment, and the plea 
first declares that the authority of the bouse 
of commons, or its ppwers, are in any way 
connected with the case, the question may be 
said to arise incidentally. The court must 
give some judgment; must somehow dis- 
pose of the question. I do not, however, lay 
any great stress on this distinction. It 
seems to me that if the question arises in 
the progress of a cause, the court must of ne- 
cessity adjudicate upon it, whether it can 
be said, in strict propriety of language, to 
arise directly or incidentally." 

In the same case (Stoekdale v. Hansard, 
36 E. O. li. 121, 122), Coleridge, J., said: "I 
know it will be said that In many of the 
cases alluded to the question of privilege 
has arisen incidentally only, and that in such 
ex necessitate the courts have interfered. 
In what sense 'incidentally* is here used has 
been often asked, and never, as yet, satis- 
factorily answered. In what sense a greater 
necessity exists in one case than the other 
has not been made out. ThQ cases of habeas 
corpus are generally put as instances where 
the question arises directly. Let me suppose 
the return to state a commitment by the 
speaker under a resolution of the house or- 
dering the party to capital punishment for 
a larceny committed, it will hardly be said 
that a stronger case of necessity to interfere 
could be supposed; and yet it must be ad- 
mitted on the other hand the question of 
privilege or power [between which the argu- 
ment for the defendants makes no differ- 
ence] would arise directly. A case, there- 
fore, may be supposed in which it would be 
necessary to interfere, even when the so do- 
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ing would be a direct adjudication upon the 
act 'of the house. It should seem, then, that 
some other test must be applied to ascertain 
in what sense it is true that the house can 
alone declare and adjudicate upon its own 
privileges. I venture with great diffidence 
to submit the view whicTi I have taken of 
these embarrassing questions, not as claim- 
ing the suspicious merit of novelly, but as 
one which will at least remove all difficulties 
in theory, and be found, I believe, not in- 
consistent with the general course of au- 
thorities. I say general course, for during so 
long a series, carried through times so differ- 
ing in political bias, and between such par- 
ties as either house of parliament on the one 
side and the courts of law, individual judges, 
or litigant suitors on the other, it would be 
quite idle to expect that any one uniform 
principle should be found to have invariably 
prevailed. In the first place I apprehend, 
that the question of privilege arises directly 
wherever the house has adjudicated upon 
the very fact between the parties, and there 
only. Wherever this appears, and the case 
may be one of privilege, no court ought to 
in'quire whether the house has adjudicated 
properly or not But whether directly aris- 
ing or not, a court of law, I conceive, must 
take notice of the distinction between privi- 
lege and power; and where the act has not 
been done within the house (for of no act 
there done can any tribunal, in my opinion, 
take cognizance but the house itself), and is 
clearly of a nature transcending the legal 
limits of privilege, it (the court) will proceed 
against the doer as a transgressor of the 
law. To apply these principles to the case 
in which, on the return to a habeas corpus, 
It appears that the house has committed for 
a contempt in the breach of its privileges, 
I subscribe entirely to the decisions, and I 
agree also with the dicta which, in some 
of them, this court has thrown out on sup- 
posed extreme cases. In every one of these 
cases the house has. actually adjudicated 
on the very point raised in the return, and 
the committal is in execution of its judg- 
ment In all of them the warrant or order 
has set out that which, on the face of it, 
either clearly is or may be a breach of privi- 
lege; or it has contented itself with stating 
the party to have been guilty of a contempt, 
without specifying the nature of it, or the 
acts constituting it Crosby's Case, 3 Wils. 
188, is an instance of the' former; Earl of 
Shaftsbury's Case, 1 Mod. 144, of the latter. 
The difference between the two is immateri- 
al on the present question, which is one of 
jurisdiction only. Although, in the case of 
an inferior court over whicli this court exer- 
cises a power of, revision and control even in 
matters directly within their cognizance, it 
will require to see the cause of committal 
In the warrant; yet with regard to courts 
of so high a dignity as the houses of parlia- 
ment, if an adjudication be stated generally 
for a contempt, as contempts are clearly 



(Case No. 10,375; NUGENT 

within their cognizance, a respectful and a. 
reasonable intendment will be made, that 
the particular facts on which the committal 
in question has proceeded warranted it in. 
point of jurisdiction; for (that being as- 
sumed) the propriety of the adjudication 
would, of course, not be inquired Into. But 
in both cases the principle of the decision is- 
that there has been an adjudication by a 
court of competent jurisdiction. Thus in the- 
former De Grey, O. J., says: 'When the 
house of commons adjudge anything to be- 
a contempt, or a breach of privilege, their- 
adjudication is a conviction, and their com- 
mitment in consequence is execution; and no- 
court can discharge or hail a person that is- 
in execution by the judgment of any other 
court The house of commons, therefore, 
having an authority to commit, and that 
commitment being an execution, the question 
is, what can this court do? It can do noth- 
ing when a person is in execution by the 
judgment of a court of competent jurisdic- 
tion. In such case this court is not a court 
of appeal.' And in the latter, in whidh the 
main contest was on the generality of the 
order of the lords, Rainsford, C. J., says (1 
Mod. 158): 'The commitment in this case is 
not for safe custody, but he is in execution 
on the judgment given by the lords for the 
contempt; and therefore if he be bailed he 
will be delivered out of execution, because 
for a contempt in facie curiae there is no 
other judgment or execution.' The same 
principle will explain and justify the ob- 
servations which have been made by differ- 
ent judges from time to time with regard to 
supposed cases, even of direct adjudication; 
and if it should appear that the vice alleged 
against the proceeding is not of Improper 
decision, or excess of punishment but a 
total want of jurisdiction,— in other words^ 
where it is contended that either house has 
not acted in the exercise of a privilege but 
in the usurpation of a power,— it cannot be 
doubted that the same judges who were- 
most cautious in refraining from interfer- 
ing with privilege, properly so called, would, 
have asserted the right of the court to re- 
sti*ain the undue exercise of power. The- 
fact of adjudication then has no weight, be- 
cause the court adjudging had no jurisdic- 
tion. Many such instances have been re- 
ferred to in the argument. I pass over the- 
luminous and, as I think, the still unan- 
swered judgment of Lord Holt in Reg. v. 
Paty, 2 Ld. Raym. 1112 (and the judgments, 
etc., cited page 39), which is bottomed on 
this principle; but I will cite by way of illus- 
tration the dicta of Lord Kenyon and Lord • 
EUenborough, whom I select not only for- 
their pre-eminent individual authority, but 
also because I can cite from their judgments, 
in cases In which they were, with a firm and 
favorable hand, upholding the just privi- 
leges of the commons. And it is satisfac- 
tory to see that the distinction was even, 
then present to their minds. Loi^d Kenyon,. 
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in Rex v. Wright, 8 Term R. 296, after say- 
ing 'this is a proceeding of one branch of 
the legislature, and therefore we can inquire 
into it,' immediately qualifies the generality 
of that remark by adding: 'I do not say that 
cases may not be put in which we would in- 
quire whether or not the house of commons 
were justified in any particular measure; if, 
for instance, they should send their sergeant- 
at-arms to arrest a counsel here who was ar- 
guing a ease between two individuals, or to 
grant an injunction to stay proceedings here 
in a common action, undoubtedly we should 
pay no attention to it' In each case here 
supposed there would have been a direct ad- 
judication upon the very matter, and in each 
there would have been a claim of privilege; 
l)ut the facts would have raised the prelimi- 
nary question, whether privilege or not. In- 
to that inquiry Lord Kenyon would have felt 
himself bound to enter, and when he had 
satisfied himself that there was no such 
privilege, the fact of jurisdiction would have 
become immaterial. So in the most learned 
and able argument of Holroyd, in Burdett 
V. Abbot, 14 East, 128, when he had put a 
case of the speaker issuing his warrant, by 
the direction of the house, to put a man to 
death, Lord Ellenborough interposed thus: 
'The question in all cases would be whether 
the house of commons were a court of com- 
petent jurisdiction for the purpose of issu- 
ing a warrant to do the act. You are putting 
an extravagant case. It is not pretended 
that the exercise of a general jurisdiction is 
any part of their privileges. Where that 
case occurs (which it never will), the ques- 
tion would be whether they had general ju- 
risdiction to issue such an order; and no 
doubt the courts of justice would do their 
duty.* This case again supposes an ad- 
judication; but can language be more clear 
to show the undoubting opinion of that great 
judge that it would have been still open to 
this court to inquire into the jurisdiction of 
the house. And can any one seriously be- 
lieve that the fact of a previous declara- 
tion by the house that they had such juris- 
diction would have been considered by him 
as shutting up that inquiry? Again the same 
principle relieves me from all difficulty as to 
cases where, at first sight, the question ap- 
pears to arise directly, but where, still, the 
court of law would have to determine the 
case before it upon facts already directly ad- 
judicated upon by the house. Such was the 
celebrated case of Burdett v. Abbot, 14 East, 
1, in the decision of which I most heartily 
concur. There the action was trespass 
quare clausum fregit and assault and false 
imprisonment; but the defense was a pro- 
cedure in execution of a sentence of the 
house of commons. If that sentence were 
pronounced by a competent court, it war- 
ranted all that was done. The only question 
that could be made upon any principle of 
Jaw was the competency of the adjudicat- 
ing court;, and the competency of the house 



to commit for a contempt being not serious- 
ly doubted, there was a direct adjudication, 
into the propriety of which this court would 
not in'quire. It could not inquire into it 
without trying over again what has already 
been decided in the house; i. e., whether 
Sir Francis Burdett had been guilty of a 
contempt; but this would have been contra- 
ry to the plainest principles of law." 

In the case of The Sheriff of Middlesex, 
11 Adol. & El. 273; s. c. 39 E. 0. L. 170,— a 
motion was made for a habeas corpus to 
the sergeant-at-arms of the house of com- 
mons to bring up the bodies of William 
Evans, Esq., and John Wheelton, Esq., with 
the day and cause of their being taJien and 
detained, etc. The writ was issued, and the 
sergeant-at-arms returned that, he took and 
still detains the said William Evans and 
John Wheelton, by virtue of the following 
warrant, under the hand of the speaker of 
the house of commons: "Whereas, the house 
of commons have this day resolved that 
William Evans, Esq., and John Wheelton, 
Esq., sherife of Middlesex, having been guil- 
ty of a contempt and breach of the privi- 
leges of this house, be committed to the cus- 
tody of the sergeant-at-arms attending this 
house. These are therefore to require you 
to taJie into your custody the bodies of .the 
said William Evans and John Wheelton, 
and them safely keep during the pleasure of 
this house; for which this shall be your 
sufficient warrant. Given tmder my hand 
the 21st day of January, 1840. Charles 
Shaw Lefevre, Speaker. To the Sergeant-at- 
Arms Attending the House of Commons." 
The return being filed, the counsel for the 
prisoners contended that the return was 
had on these grounds: First. That there 
was in fact no 16gal cause for the commit- 
ment; that the com-t may inquire into this 
by the statute of 56 Geo. III. c. 100, which 
enacts "that where any person shall be con- 
fined or restrained of his or her liberty (oth- 
erwise than for some criminal or supposed 
criminal matter, and except persons impris- 
oned for debt or by process in any civil suit), 
a judge shall, on proper complaint, award a 
habeas corpus; and that in all cases provided 
for by the act, although the return to the 
habeas corpus be sufficient in law, it shall 
be lawful for the judge before whom it is 
returnable to examine into the truth of the 
facts therein set forth, by affidavit or by 
affirmation, etc., and to do therein as to 
justice shall appertain." And the counsel 
of the prisoners contended that "if the court 
may inquire into the truth of the facts, it 
is shown here on affidavit that the sheriff 
is committed for having acted in the lawful 
execution of process, and that the proceeding 
of the house of commons is in opposition to 
the judgment delivered in Stockdale v. Han- 
sard, 9 Adol. & El. 1; s. c, 36 E. O- L. 13,— 
which, until reversed on appeal, is the law 
of the land." Secondly (on page 84). The 
counsel of the prisoners contended that "the 
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return is bad because it does not state the 
facts on wliieli tbe contempt arises," and 
th^ said (page Si): "Tliere are only three 
precedents of parliamentary commitments 
which have been supported -where no 
grounds were set forth. The first is in 
Streater's Case, 5 How. State Tr. 365, whicn 
from the absurdity of the reasons by which 
tlie commitment was upheld cannot be con- 
sidered of any weight. The next occurs in 
Earl of Shaftsbury's Case, 4 How. State Tr. 
12G0; s. c, 1 Mod. 144,— which was decided 
In bad times, and is not a precedent by 
which any subsequent decision can be sup- 
ported. The proceedings of the house of 
lords against the earl were by the house 
itself declared unparliamentary, and order- 
ed to be vacated in the journals that they 
might never be drawn into precedent. 6 
How. State Tr. 1310. The third instance, 
and the only one since the Revolution, was 
in Murray's Case, 1 Wils, 299. There, in- 
deed, two of the judges, one of whom re- 
lied on the Case of Earl 0;f Shaftsbury, said 
that 'if the contempt had been si)ecified, 
this court could not judge of it'; but the 
third, Foster, J., appears to have relied upon 
the circumstance of the contempt being com- 
mitted in the face of the house; and the 
particular point now in question does not 
seem to have been taken at the bar. In 
more modern cases the grounds from which 
the contempt was deduced have always been 
stated. It was so in Crosby's Case, 2 W. 
BL 754; s. c. 3 Wils. 188,— though De Grey, 
C. J., said there, as appears from Id. 203, 
that a return stating the breach of privi- 
lege generally would be sufficient; but he 
seems to ground that opinion entirely on the 
Earl of Shaftsbury's Case. In Rex v. Flow- 
er, 8 Term R. 314, the warrant was special; 
so were those in Sir Francis Burdett's Case, 
14 East, 1. Lord Ellenborough there inti- 
mated that a commitment stated to be for 
a contempt of either house generally would 
be sufficient; but the opinion is thrown out 
obiter and he seems to consider Earl of 
Shaftsbury's Case an authority for such a 
form. In the case of Burdett v. Abbot, 5 
Dow, 165, 199, in the house of lords. Lord 
Eldon put it to the judges 'whether, if the 
court of common pleas having adjudged an 
act to be a contempt of court had committed 
for the contempt under a warrant stating 
"such adjudication generally, and the matter 
came before the king's bench on return to 
a habeas corpus setting forth the warrant, 
that court would discharge -because the par- 
ticular facts and circumstance of the con- 
tempt were not set forth'; and the judges 
a,nswered in the negative. But in the case 
supposed the common pleas would be a 
court of record acting according to the 
known course of the common law; the house 
of commons is not such a court, or so act- 
ing; and the common pleas in the case sup- 
posed would be punishing for a contempt 
■of court. The house of commons here pro- 



fesses only to commit for a contempt of the 
privileges of that house, without showing 
what are the privileges which axe supposed 
to be infringed. If the house may declare 
its own privilege as the common-law courts 
declare that law, it should, at least, when 
it punishes for a breach of privilege, point 
out the privilege violated, so that the law 
on that subject may be known in future. 
In the judgment of Vaughan, C. J., in Bush- 
ell's Case, Yaugh. 135, 137, it is said that the 
writ of habeas corpus commands the day 
and the cause of the caption and detaining 
of the prisoner to be certified upon the re- 
turn, which if not done the court cannot 
possibly judge whether the cause of the 
commitment and detainer be according to 
law or against it. Therefore the cause of 
the imprisonment ought, by the return, to 
appear as specifically and certainly to the 
judges of the return as it did to the court 
or person authorized to commit, else the re- 
turn is insufficient. The house of commons, 
then, like other jurisdictions that exercise 
the power of committing, may be required 
on habeas corpus to show the particular 
grotmds. And were it otherwise the houses 
of parliament might, at any time, pimish 
offenses against the property, or servants 
of individual members, under the name of 
contempts, as was done formerly. That the 
court would not now suffer this practice to 
pass unquestioned, though the contempt 
might be alleged generally on a return to a 
habeas corpus, appears from several pas- 
sages in the judgment of Lord Denman, O. J., 
in Stockdale v. Hansard, 9 Adol. & El. 116, 
124, 147, 30 E. C. L., 31." No one appeared 
in support of the return. 

Lord Denman, C. J., said; "I think it nec- 
essary to declare that the judgment deliver- 
ed by this court last Trinity term in the 
case of Stockdale v. Hansard, 9 Adol. & EL 
1, 3G E. C. L., 13, appears to me in all re- 
spects correct. The court decided there that 
there was no power in this country above 
being questioned by law." And (in page 
87) he said: "The only question upon the 
present return is whether the commitment 
is sustained by a legal warrant." After stat- 
ing and overruling some minor objections 
he says (on page 87): "The great objection 
remains behind, that the facts which consti- 
thte the alleged contempt are not shown by 
the warrant. It may be admitted that words 
containing this kind of statement have ap- 
peared in most of the former cases; indeed, 
there are few in which they have not 

"In Crosby's Case, 2 W. Bl. 754, 3 WUs. 
188, Sir Francis Burdett's Case, 14 East, 1; 
and Hobhouse's Case, 2 Chit. 207,— words 
were used showing the nature of the con- 
tempt. In Earl of Shaftsbury's Case, 6 How. 
State Tr. 1269; s. c, 1 Mod. 144,— the form 
was general; and it was held unnecessary 
to set out the facts upon which the contempt 
arose. That case is open to observation up- 
on other grounds, but I think it has not been 
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qnestioued upon this. In Reg. v. Paty, 2 
Ld. Raym. 1105, three of the judges adopted 
the doctrine of that case to the extent of 
holding that the court could not inquire into 
the ground of the commitment, even when 
expressed in the warrant Holt, C. J., dif- 
fered from them on that point; but he did 
not question that where the warrant omitted 
to state facts the cause could not be inquir- 
ed into. In Murray's Case, 1 Wils. 299, which 
has been often referred to and recognized 
as an authority, the warrant was in gen- 
ei-al form. There is, perhaps, no ease in the 
books entitled to so great weight as Burdetl 
V. Abbot, 14 East, 1, from the learning of 
the counsel who argued and the judges who 
decided it, the frequent discussions which 
the subject underwent, and the diligent en- 
deavors made to obtain the fullest informa- 
tion upon it The judgment of Lord Ellen- 
borough there, as it bears on the point now 
before us, is remarkable. He says: 'If a com- 
mitment appeared to be for a contempt of the 
house of commons generally, I would neither 
in the case of that court or of any other of 
the superior courts, inquire further; but if it 
did not profess to commit for contempt but 
for some matter appearing upon the return 
which could by no reasonable intendment be 
considered as a contempt to the court com- 
mitting, but a ground of commitment palpa- 
bly and evidently arbitrary, unjust and con- 
trary to every principle of positive law or 
natural justice, I say that in case of such a 
commitment (if it ever should occur, but 
which I cannot possibly anticipate as ever 
likely to occur) we must look at and act upon 
it as justice may require, fromwhatevercourt 
it may profess to have proceeded.' Bayley, 
J., as well as Lord EUenborough, appears in 
that case to have been of opinion that if par- 
ticular facts are stated in the warrant and 
do not beai" out the commitment, the court 
should act upon the principle recognized by 
Lord Holt in Reg. v. Paty; but that if the 
warrant merely state a contempt in general 
terms, the court is bound by it That rule 
was adopted by this court in Rex v. Hob- 
house; and in the late case of Stockdale v. 
Hansard, 9 Adol. & EL 1, -36 E. 0. L., 13, 
there was not one of us who did not ex- 
press himself conformably to it In the 
passages -vyhich have been cited from my 
own judgment in that case as showing that 
if a person were committed for a contempt 
in trespassing upon a member's property, 
the court would notice the ground of com- 
mittal, I always suppose that the insufficient 
ground should appear by the warrant. The 
Earl of Shaftsbury's Case has been dwelt 
upon in the argument as governing the de- 
cisions of the courts on all subsequent oc- 
casions; but I think not correctly. There is 
something in the nature of the houses them- 
selves which carries with it the authority 
that has been claimed; though in the dis- 
cussion of such questions, the last important 
decision is always refexTed to. Instances 



[18 Fed. Cas. page 450] 

have been pointed out in which the crown 
has exerted its prerogative in a manner 
now considered illegal, and the courts have 
acquiesced; but the cases are not analogous. 
The crown has no rights which it can exer- 
cise otherwise than by process of law and 
through amenable officers; but representa- 
tive bodies must necessarily vindicate their 
authority by means of their own; and those 
means lie in the process of committal for 
contempt This applies not to the houses of 
parliament only, but as we observed in Bur- 
dett V.Abbot 14 East 138, to the courts of 
justice which, as well as the houses, must be 
liable to continual obstruction and insult if 
they were not intrusted with such powers. 
It is unnecessary to discuss the question 
whether each houseof parliament be or be not 
a court; it is clear they cannot exercise their 
proper functions without the power of pro- 
tecting themselves against interference. The 
test of the authority of the house of com- 
mons in this respect, submitted by Lord El- 
don to the judges in Burdett v. Abbot, 5 
Dow, 199, was whether if the court of com- 
mon pleas had adjudged an act to be a con- 
tempt of court, and committed for it, stating 
the adjudication generally, the court of 
king's bench on a habeas corpus setting 
forth the warrant would discharge the pris- 
oner because the facts and circumstances of 
the contempt were not stated. A negative 
answer being given. Lord Eldon, with the 
concurrence of Lord Erskine (who had be- 
fore been adverse to the exercise of juris- 
diction), and without a dissenting voice from 
the house, affirmed the judgment below. 
And we must presume that what any court, 
much more what either house of parliament, 
acting on great legal authority, takes upon 
it to pronounce a contempt, is so. 

"It was urged that this not being a crim- 
inal matter the court was bound by the stat- 
ute 56 Geo. HI., e. 100, to inquire into the 
ease on affidavit But I think the provision 
cited is not applicable. On the motion for a 
habeas corpus there must be an affidavit from 
the party applying; but the return, if it dis- 
closes a sufficient answer, puts an end to the 
ease; and I think the production of a good 
warrant is a sufficient answer. Seeing that, 
we cannot go into the question of contempt 
on affidavit nor discuss the motives which 
may be alleged. In the present ease I am 
obliged to say that I find no authority under 
which we are entitled to discharge these gen- 
tlemen from their imprisomnent." 

Littledale, J., concurred and said: "If the 
warrant returned be good on the face of it, 
we can inquire no further. The principal ob- 
jection is that it does not sufficiently express 
the cause of commitment; and instances have 
been cited in which the nature of the con- 
tempt was specified. But the doctrme laid 
down in Burdett v. Abbot 14 East, 1; 5 Dow, 
165, in this court and before the house of 
lords, sufficiently authorizes the present form. 
If the warrant declares llie grounds of adjud- 
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ication, this court in many eases will examine 
into their validity; but if it does not we' can- 
not go into sucli an inquiry. Here we must 
suppose that the house adjudicated with suf- 
ficient reason, and they were the proper 
judges." 

Williams, J., said (in page 90): "It was a 
startling admission in the argument which 
has heen addressed to us that for the last 
century and a half there have been precedents 
in favor of this commitment. Recognized 
precedents have the force of decisions by 
which courts and judges individually must 
hold themselves bound. I do not thinlc this 
court can suffer any loss of authority by so 
acting in the present case; but whatever may 
be the consequences we must overlook it 
when there is an ascertained rule of law be- 
fore us. If the return in a case like this 
showed a frivolous cause of commitment, as 
for wearing a particular dress, I should agree 
in the opinion expressed by Lord Ellenbor- 
ough in Burdett v. Abbot, where he distin- 
guishes between a commitment stating a con- 
tempt generally and one appearing, by the 
return to be made on grounds palpably un- 
just and absurd. Then the only point in this 
case is whether there be on the warrant an 
adjudication in form of commitment for con- 
tempt, which the court according to precedent 
is bound to recognize. The only real ques- 
tion is whether we can interfere, because the 
ground of commitment is not particularly 
stated. On this point it is suflScient to cite 
the judgment of De Gray, C. J.,- in Crosby's 
Case, which is referred to with approbation 
by Lord Ellenborough in Burdett v. Abbot, 14 
East, 1, 148." 

Coleridge, J. (in page 91), says: "I come to 
my present conclusion with great regret when 
I consider the circumstances, but with con- 
fidence to its justice. As to the former case 
of Stockdale v. Hansard, 9 Adol. & EL 1,. 36 
E. 0. L. 13, so far as regards the general po- 
sitions there laid down, I most entirely agree 
in them, and remain of the same opinion as 
when it was decided. I formed that opinion 
with great pains and labor, and a candid at- 
tention to the arguments. The material ques- 
tions here are whether the return is not bad 
for not disclosing the particular grounds of 
the commitment, and whether it is open to an 
answer by afGLdavit; or if it be so, whether 
there is any case made by the affidavits. 
Now, first, it is .too late to contend that the 
generality of statement in the warrant is any 
solid objection. It appears by precedents 
that the house of commons have been long in 
the habit of shaping their warrants in that 
manner. Their right to adjudicate in this 
general fonn in cases of contempt is not 
founded on privilege but rests upon the same 
grounds on which this court, or the court of 
common pleas, might commit for a contempt 
without stating a cause in the commitment. 
It is contended that affidavits may be re- 
ceived to explain the facts returned. But the 
return states simply an adjudication of con- 
ISfed.cas.— 31 



tempt. There is nothing in the affidavits re- 
ferred to which controverts the fact of such 
an adjudication; and if the house had juris- 
diction to make it, we can no more inquire 
by affidavit whether they came to a right con- 
clusion in doing so, than we could in the case 
of a like adjudication by the coiu:t of com- 
mon pleas. These gentlemen must therefore 
be remanded." 

These cases and authorities, we think, 
show conclusively that the senate of the Unit- 
ed States has power to punish for contempts 
of its authority in cases of which it has ju- 
risdiction; that every court, including the 
senate and house of representatives, is the 
sole judge of its own contempts; and that in 
case of the commitment for contempt in such 
a case, no other comrt can have a right to in- 
quire directly into the correctness or proprieiy 
of the commitment, or to discharge the pris- 
oner on habeas corpus; and that the warrant 
of commitment need not set forth the particu- 
lar facts which constitute the alleged con- 
tempt. 

There were many cases cited in the argu- 
ment to show that when the question of priv- 
ilege or contempt came incidentally before the 
court, the court would and must decide it; 
but those cases have no bearing upon this, 
which is a case of habeas corpus, where it 
is admitted on all hands that the question of 
contempt is brought directly before the court. 
But if upon this point it should be thought 
that the majority of the judges of this court 
have (as it is suggested) stated the principle 
too broadly in respect to the conclusive ef- 
fect of a judgment of contempt, and if it 
should be deemed necessary that it should 
appear in the return of the habeas corpus 
that at the time of the supposed contempt 
the senate were acting in a matter of which 
they had jurisdiction, we all think it does 
sufficiently appear in the return that the sen- 
ate were, at that time, engaged in a matter 
within their jurisdiction; to wit, an inquiry 
whether any person, and who, had violated 
the rule of the senate which requires that all 
treaties laid before them should be kept se- 
cret until the senate should take ofiC the in- 
junction of secrecy. This appears by the in- 
terrogatories propounded to the witness (the 
prisoner) as stated in the return, and by the 
recital in part of the answers of the witness 
to a part of those interrogatories. 

But it has been contended, also, in argu- 
ment, that the power of the senate to pun- 
ish for contempts is confined to their au- 
thority over their own members. It is true 
that by the constitution (article 1, § 5), 
"each house may determine the rules of its 
proceeding, punish its members for disorder- 
ly behavior, and with the concurrence of 
two thirds expel a member." But it says 
nothing of contempts. These were left to 
the operation of the common-law principle, 
that every court has a right to protect itself 
from insult and contempt, without which 
right of self protection they could not dls- 
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charge their high and important duties. It 
is not at all prohahle that the framers of 
the constitution, by giving an express pow- 
er to the senate to punish its members for 
disorderly behavior, and feven to expel a 
member, intended to deprive tne senate of 
that protection from insult which they knew 
very well belonged to and was enjoyed by 
both houses of parliament and the legisla- 
tures of the former colonies and now states 
of this Union. The provision of the consti- 
tution may have been intended to remove a 
doubt whether a member of the senate, ap- 
pointed by and responsible to a state legis- 
lature, could be guilty of a contempt to a 
body of which he himself was a member; 
or it may have been intended to apply only 
to such disorderly behavior as did not 
amount to a contempt of the house; or to 
remove a doubt whether the senate had 
power to expel a member. But whatever 
may have been the intention, we think the 
provision does not justify an inference that 
their power to punish for contempts can be 
executed only upon members of the senate. 
On this point Mr. Justice Johnson, in deliv- 
ering the opinion of the supreme court in 
the case of Anderson v. Dimn, 6 Wheat. [19 
U. S.] said (in page 225): "It is certainly 
true that there is no power given by the 
constitution to either house to punish for 
contempts, except when committed by their 
own members; nor does the judicial or 
criminal power given to the United States 
in any part extend to the infliction of pun- 
ishment for contempt of either house, or 
any one co-ordinate branch of the govern- 
ment. Shall we therefore decide that no 
such power exists? It is true that such a 
power, if it exists, must be derived by im- 
plication, and the genius and spirit of our 
institutions are hostile to the exercise of im- 
plied powers. Had the faculties of man 
been competent to the framing of a system 
of government which would have left noth- 
ing to implication, it cannot be doubted that 
the effort would have been made by the 
framers of the constitution. But what is the 
fact? There is not in the whole of that ad- 
mirable instrument a grant of powers which 
does not draw after it others not expressed, 
but vital to their exercise; not substantive 
and independent, but auxftiary and subordi- 
nate. The idea is Utopian that government 
can exist without leaving the exercise of dis- 
cretion somewhere. Public security against 
the abuse of such discretion must rest on re- 
sponsibility and stated appeals to public ap- 
probation." And again (in page 226) he 
says: "But if there is one maxim which nec- 
essarily rides over all others in the practical 
application of government, it is that the 
public functionaries must be left at liberty 
to exercise the powers which the people 
have intrusted to them. The interests and 
dignity of those who created them require 
the exertion of the powers indispensable to 
the attainment of the ends of their creation; 



nor is a casual conflict with the rights of 
particular individuals any reason to be urg- 
ed against the exercise of such powers. 
The unreasonable murruurs of individuals 
against the restraints of society have a di- 
rect tendency to produce that worst of all 
despotisms, which makes every Individual 
the tyrant over his neighbor's rights. That 
the 'safety of the people is the supreme 
law' not only comports with but is indis- 
pensable to the exercise of tuose powers in 
their public functionaries, without which 
that safety cannot be guarded. On this 
principle it is that courts of justice are uni- 
versally acknowledged to be vested by their 
very creation with powers to impose silence, 
respect, and decorum in their presence, and 
submission to their lawful mandates, and as 
a corollary to this proposition to preserve 
themselves and their officers from the ap- 
proach and insults of pollution. It is true 
that the courts of justice of the United 
States are vested by express statute provi- 
sion with power to fine and imprison for 
contempts; but it does not follow from this 
circumstance that they could not have exer- 
cised that power without the aid of the stat- 
ute, or not in cases, if such should occur, to 
which such statute provision may not ex- 
tend; on the contrary, it is a legislative as- 
sertion of this right, as incidental to a grant 
of judicial power, and can only be consid- 
ered either as an instance of abundant cau- 
tion, or a legislative declaration that the 
power of punishing for contempt shall not 
extend beyond its known and acknowledged 
limits of fine and imprisonment." Again 
the same judge (in page 228) says the alter- 
native of denying this power "leads to the 
total annihilation of the power of the house 
of representatives to guard itself from eon- 
tempts, and leaves it exposed to every in- 
dignity and interruption that rudeness, ca- 
price, or even conspiracy may meditate 
against it This result is fraught with too 
much absurdity not to bring Into doubt the 
soundness of any argument from which it 
is derived. That a deliberative assembly, 
clothed with the majesty of the people and 
charged with a care of all that is dear to 
them, composed of the most distinguished 
citizens, selected and drawn together from 
every quarter of a great nation, whose de- 
liberations are required by public opinion to 
be conducted under the eye of the public, 
and whose decisions must be clothed with 
all that sanctity which unlimited confidence 
in their wisdom and purity can inspire, that 
such an assembly should not possess the 
power to suppress rudeness or repel insult 
is a supposition too wild to be suggested." 
And again (at page 232): "But it is argued 
that the inference, If any, arising under the 
constitution Is against the exercise of the 
powers here asserted by the house of repre- 
sentatives, that the express grant of power 
to punish their members respectively and to 
espel them by the application of a familiar 



[18 Fed. Cas. page 483] 

maxim raises an implication against the 
power to pimish any other than their own 
members. This argument proves too much; 
for its direct application would lead to the 
annihilation of almost every power of con- 
gress. To enforce its laws upon any sub- 
ject without the sanction of punishment is 
obviously impossible. Yet there is an ex- 
press grant of power to punish in one class 
of cases and one only, and all the punishing 
power exercised by congress in any cases, 
except those which relate to piracy and of- 
fenses against the lavps of nations, is deriv- 
ed from implication. Nor did the idea ever 
occur to any one that the express grant in 
one class of cases repelled the assumption 
of the punishing power in any other. The 
truth is that the exercise of the powers giv- 
en over their own members was of sucn a 
delicate nature that a constitutional provi- 
sion became necessary to assert or commu- 
nicate It. Constituted as that body is of 
the delegates of confederated states, some 
such provision was necessary to guard 
against their mutual jealousy, since every 
proceeding against a representative would 
indirectly affect the honor or interests of the 
state which sent him. In reply to tne sug- 
gestion that on this same foundation of ne- 
cessity might be raised a superstructure of 
Implied powers" in the executive and every 
other department, and even ministerial offi- 
cer of the government, it would be sufficient 
to observe that neither analogy nor prece- 
dent would support the assertion of such a 
power in any other than a legislative or Ju- 
dicial body." 

It was also contended in argument that 
although the senate might hold secret ses- 
sions, they could not In secret session pun- 
ish a man for a contempt The court, how- 
ever, cannot perceive any reason why the 
senate should not have the same power of 
punishing contempts in secret as in open 
session.. In the early years of this govern- 
ment the sessions of the senate were always 
secret The constitution of the United 
States (article 1, § 5), requires that "each 
house shall keep a Journal of its proceed- 
ings, and from time to time publish the 
same, excepting such parts as may in their 
Judgment require secrecy." The Journal 
cannot be kept secret unless the proceed- 
ings themselves be kept secret Hence, 
each house has a right to hold secret ses- 
sions whenever in Its Judgment the proceed- 
ings shall require secrecy. The necessity of 
the power to hold secret sessions, especially 
of the senate, is so obvious that no argu- 
ment in its favor is required by the court 
The senate besides being "a branch of the 
legislature is the executive council of the 
president and stands in intimate commun- 
ion with him In regard to all our foreign 
diplomatic relations. Nothing, therefore, 
can be more proper than that all executive 
sessions of the senate, and all confidential 
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communications relating to treaties, should 
be with closed doors and tmder the seal of 
secrecy. Hence, the standing rule of the 
senate (No. 38) requires that aU confidential 
communications made by the president of 
the United States to the senate shall be, "by 
the members thereof, kept secret; and all 
treaties which may be laid before the senate 
shall also be kept secret until the senate 
shall, by their resolution, take off the in- 
junction of secrecy. And by the standing 
rule of the senate (No. 39) "all Information 
or remarks touching or concerning the char- 
acter and qualifications of any person nomi- 
nated by the president to office shall be kept 
secret" By the fortieth rule of the senate, 
"when acting on confidential or executive 
business, the senate shall be cleared ot all 
persons except the secretary, the principal 
or executive clerk, the sergeant-at-arms and 
door-keeper, and the assistant door-keeper." 
By the forty-first rule of the senate, "the 
legislative proceedings, the executive pro- 
ceedings, and the confidential legislative 
proceedings of the senate shall be kept In 
separate and distinct books." These rules 
were established under the power given to 
the senate by the constitution of the United 
States (article 1, § 5) "to determine the rules 
of its proceedings," and are therefore until 
repealed as obligatory as if they had been 
inserted in the constitution itself; so that 
it is not only the privilege but the duty of 
the senate to hold its executive sessions in 
secret No odium therefore can attach to 
the senate from the circumstance that the 
Judgment for contempt was pronounced in 
secret session upon a transaction which 
took place In secret session^ It could not 
have been 'done otherwise. The offense' 
must be punished in secret session, or go 
unpunished, leaving the senate exposed to 
all sorts of Insults in the discharge of their 
solemn constitutional duties. 

After an anxious and careful considera- 
tion of the whole case, the court is unani- 
mously of opinion that the senate of the 
United States has power, when acting in a 
ease within its Jurisdiction, to punish all 
contempts of its authority; and that the 
prisoner having been committed by the sen- 
ate for such a contempt, and being still held 
and detained for that cause by their officer, 
this court has, upon the habeas corpus, no 
Jurisdiction to Inquire further into the cause 
of commitment, and must remand the pris- 
oner. Prisoner remanded. 
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NUGENT V. BEALE. 

fThe case reported under above "Htle in 1 
Hayw. & H. 287, is the same as Case No. 10.- 
375.] 
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Case ISTo. 10,377. 

NUGENT T. PUTNAM COUNTY. 

[3 Biss. 105.] 1 

Oircuit Court, N. D. Illinois. August, 1871.2 

County Eailkoad Aid Bosds Invalid if Is- 
sued Tf> Consolidated and not Original Com- 
pany—Not Saved bs Being itADE Payable to 
Original Compant— Nok if Consolidated by 
Charter— Nor by False Recitals. 

1. County bonds issued to a consolidated rail- 
road company upon a subscription by tbe coun- 
ty to one of the roads, previous to the consolida- 
tion, are illegal and invalid. 

2. After the consolidation of the road to aid 
which the vote was taken, the supervisors had 
no authority to issue the bonds. 

3. The validity of the bonds is not preserved 
by making them in terms payable to the original 
company. That corporation being dissolved, the 
legal effect is the same as if they were drawn 
payable to bearer. 

4. Nor does a provision in the charter of the 
company allowing them to consolidate change 
the rule. 

5. Though the bonds state on their face that 
they are issued in pursuance of law, that asser- 
tion being untrue, cannot clothe the authorities 
with power to make the issue. 

This was an action of assumpsit by George 
Nugent on ninety coupons issued by the coun- 
ty of Putnam for the interest on certain bonds 
issued by said county. The defendant denied 
the validity of the bonds and coupons; to 
which the plaintiff replied, setting up the fol- 
lowing facts by which he claimed that the 
validity of the bonds Tvas fully established, 
and also that the defendant was estopped 
from denying the validity of the bonds. On 
and prior to the 4th of June, 1869, a corpora- 
tion existed in this state under a special char- 
ter known by the corporate name of the 
"Kankakee & Illinois River Raih'oad Compa- 
ny," with authority to construct and maintain 
a railroad from the eastern line of this state, 
by way of Momence, llankakee, Dwight, and 
Streator, to Bureau Junction, m Bureail coun- 
ty, with a capital of one hundred thousand 
dollars, subject to be increased to such an 
amount as should be necessary to complete 
the road of the company. On the 4th day of 
June, 1869, the board of supervisors of the 
county of Putnam, through which the pro- 
posed line was to pass, ordered an election, 
to be held July 10th, at the usual place for 
elections in said county, to determine whether 
said county should subscribe for seventy-five 
thousand dollars of the stock of said compa- 
ny, conditioned that said stock should be paid 
for in the bonds of said county, bearing in- 
terest at ten per cent, per annum, payable 
annually, provided said road should be locat- 
ed and constructed through or within one-half 
mile of the corporate limits of the town of 
Hennepin, hi said county. The election was 
held, resulting in favor of said subscription; 
and on the 4th of January, 1870, another 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Reversed in 19 Wall. (86 U. S.) 241.] 
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election was called by said board, to be held 
on the 8th of February, 1870, to determine 
whether said county would subscribe for 
twenty-five thousand dollars additional stock 
of said railroad company, payable in the 
bonds of said cotmty, on the condition that 
said railroad should be located within one- 
half mile of the corporate limits of the town 
of Hennepin, these bonds to bear interest at 
ten per cent per annum. Q^his election was 
held, and resulted in favor of said proposi- 
tion. After said election, on the 10th day of 
Jrdy, 1870, the said board of supervisors 
adopted a resolution Stating that said sub- 
scription of seventy-five thousand dollars "is 
hereby made in pursuance of said election, 
subject to the following conditions: That a 
committee of five persons be hereafter ap- 
pointed by this board, whose duty it shall be 
to direct the issue of said bonds and protect 
the interests of said county, and discharge 
such other duty as shall be devolved upon 
them by said board, and the bonds of said 
county shall be issued on said subscription 
in sums of not less than five hundred doUax-s, 
payable in annual installments of not less 
tban ten thousand dollars, five years after the 
date of issue, bearing interest at the rate of 
teh per cent, per annum, payable annually, 
and that the clerk of the county court should 
issue to said railroad company the said bonds, 
but providing that the bonds should not be 
issued until a bona fide contract was made 
with responsible parties for all the iron nec- 
essary to the construction of the road, and 
that said bonds issued to said company upon 
the orders of said board shall be applied to 
the construction of said railroad in and 
through said county of Putnam, as specified 
in a previous order of this board." On the 
15th of March, 1870, said board passed a res- 
olution resolving that said subscription of 
twenty-five thousand dollars is hereby made 
in pursuance of said resolution of the 8th of 
February, subject to the following conditions, 
(being substantially the same as were at- 
tached to the seventy-five thousand dollar is- 
sue.) But no subscription was in fact ever 
made to the stock of said company by or on 
behalf of said county. On and prior to the 
21st of October, 1870, there existed in the- 
state of Indiana a corporation Imown as the 
"Plymouth, Kankakee & Pacific Railroad 
Company," with power to construct and 
maintain a raihroad from the easterly line of 
this state to Plymouth, Indiana. On the 21st 
of October, 1870, the corporate rights, stock, 
powers and franchises of the Kankakee & 
Illinois River Railroad Company were consol- 
idated with the stock, corporate rights and 
franchises, of the Plymouth, Kankakee & Pa- 
cific Railroad Company, and they became a 
consolidated company known as the Plym- 
outh, Kankakee & Pacific Railroad Company, 
with a capital stock of two millions five hun- 
dred thousand dollars, it behig provided by 
the articles of consolidation that the stock- 
holders of the original companies should be 
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stockholders of the consolidated company. 
To this consolidation the sui)erTisors of the 
county of Putnam assented, and issued to 
said consolidated company the honds of the 
county for said stock so voted to said Kan- 
kakee & Illinois Railroad Company, hearing 
interest and payahle as provided in said res- 
olution, with coupons attached for annual in- 
terest accruing thereon, which are the cou- 
pons in contaroversy, said bonds heing made 
payable in terms to the Kankakee & Illinois 
River Railroad Company, but actually dated, 
issued and delivered after said Kankakee 
& Illinois River Railroad Company had be- 
come consolidated with the Plymouth, Kanka- 
kee & Pacific Railroad Company, and after 
the election which sanctioned the subscrip- 
tion to the stock of said Kankakee & Illinois 
River Railroad Company, The board of su- 
pervisors appointed a committee who delivered 
the bonds to said railroad, and said commit- 
tee, before issuing the bonds, certified to said 
board of supervisors that said railroad com- 
pany had in all respects performed all the 
conditions required of it, and was entitled to 
receive said bonds. In the fall of 1871 said 
board of supervisors levied a tax on all the 
taxable property of said county to raise the 
money for paying the interest on said bonds, 
and also borrowed the money to pay a portion 
of the interest which had accrued thereon. 
The plaintifE was a holder of said bonds for 
value. The said bonds state upon their face 
that they were "issued for the subscription 
to the stock of the Kankakee & Illinois Riv- 
er Railroad Company, in pursuance of a res- 
olution of the board of supervisors of said 
county." Demurrer by defendant to replica- 
tion. 

T. M. Shaw, for plaintiff. 

T. Lyle Dickey, for defendant 

BLODGETT, District Judge. Upon these 
facts the question arises as to the liability of 
the county of Putnam upon the bonds and 
coupons in question; or, to more specifically 
state the Issue as made hj the pleadings, 
"Is the county, by what it has done, estop- 
ped from denying its liabiUty upon these 
bonds and coupons?" I have very carefully 
examined the question thus raised by these 
pleadings, and feel compelled to say that I 
cannot find any line of distinction between 
this case and Marsh v. Fulton Co., 10 Wall, 
[77 V. S.] 676, and it seems to me that case 
must control the decision of the court in this. 

The material facts in that ease are these: 
The state had chartered the Mississippi & 
Wabash Railroad Company, with power to 
construct a railroad across the state through 
Fulton county. In November, ' 1853, the 
<luestion was submitted to the voters of the 
county whether the county should subscribe 
seventy-five thousand dollars to the stock 
of said company, payable in bonds of 
said county, such bonds not to be issued 
until the secretary of the company should 



certify to the board that seven hundred 
thousand dollars had been subscribed and 
that five per. cent, had been paid thereon. 
A majority of the votes of the county were 
cast in favor of the subscription, and in 
April, 1854, the board ordered its clerk to 
subscribe for seventy-five thousand dollars of 
the stock, and issue bonds when it should be 
certified to him by the secretary of the com- 
pany that seven hundred thousand dollars of 
the stock had been subscribed and five per 
cent, had been paid thereon. In February, 
1857, an act was passed by the legislatmre of 
Illinois amending the charter of the Mi^is- 
sippi & Wabash Railroad,' by which .the line 
of the road was divided into three divisions, 
and each division was placed under the man- 
agement and control of a board of three com- 
missioners, to be elected by the stockholders 
of each division, to be invested with all the 
powers of the directors of the road in their 
division. [Private Laws 1857, p. 1053.] In 
April, 1857, the stockholders of the central 
division elected commissioners of that divi-- 
sion, who thenceforth, until December, 1868, 
exercised all the powers conferred by this act. 

On the books of the central division thus 
organized, the clerk of the county court ot 
Fulton.county— said county being in said divi- 
sion—acting as the clerk of the board of 
supervisors, made a subscription of seventy- 
five thousand dollars in the name of the 
county. In September following he Issued to 
this division the bonds which were in suit 
in that cause. On these facts the court says: 

"The amendatoiT act of 1857, dividing the 
road into three divisions, and subjecting each 
division to the control and management of a 
different board, clothed with all the powera 
of the original board, so far as the division 
was concerned, worked a fundamental 
change in the character of the original cor- 
poration, and created three distinct corpora- 
tions in its place. A subscription to a com- 
pany whose charter provided for a continu- 
ous line of railroad of two hundred and thirty 
miles, across the entire state, was voted by 
the electors of Fulton county; not a subscrip- 
tion to a company whose line of road was 
less than sixty miles in extent, and which, 
disconnected from the other portions of the 
original line, would be of comparatively lit- 
tle value. 

"But it is earnestly contended that the 
plaintiff was an innocent purchaser of the 
bonds without notice of their invalidity. If 
such were the fact, we do not perceive how 
it could affect the liability of the county of 
Fulton. This Is not a case where the party 
executing the instruments possessed a gen- 
eral capacity to contract, and where the in- 
strument might fOTf such reason be taken 
without special Inquiry into their validity. 
It Is a case where the power to contract 
never existed; where the Instruments might, 
with equal authority, have been Issued by 
any other citizen of the county. It is a ease, 
too, where the holder was bound to look to 
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tlie action of the officers of the county, and 
ascertain whether the law had been so far 
followed by them as to justify the issue of 
the bonds. The authority to contract must 
exist before any protection as an innocent 
purchaser can be claimed by the holder. 

"It is also contended that if the bonds in 
suit were issued without authority, their is- 
sue was subsequently ratified, and various 
acts of the supervisors of the county are 
cited in support of the supposed ratification. 
These acts fall very far short of showing any 
attempted ratification even by the supervisors. 
But the answer to them all is, that the power 
of ratification did not lie with the supervis- 
ors. A ratification is, in its effect upon the 
act of an agent, equivalent to the possession 
by him of a previous authority. It operates 
upon the act ratified in the same manner as 
though the authority of the agent to do the 
act existed originally. It follows that a rati- 
fication can only be made when the party 
ratifying possesses the power to perform the 
act ratified." 

"The supervisors possessed no authority to 
make the subscription or issue the bonds in 
the first instance, without the previous sanc- 
tion of the qualified voters of the county. 
The supervisors, in that particular, were the 
mere agents of the county. They could not, 
therefore, ratify a subscription without a vote 
of the county, because they could not mate 
a subscription, in the first instance, without 
such authorization. It would be absurd to 
say that they could, without such vote, by 
simple expressions of approval or in some 
other indirect way, give validity to acts, 
when they were directly in terms prohibited 
by statute from doing those acts, until after 
such vote was had. That would be equiva- 
lent to saying that an agent, not having the 
power to do a particular act for his principal, 
could give validity to such act by its indirect 
recognition." 

I have quoted these copious extracts from 
this decision because it seems to me to con- 
tain the controlling principle of the case at 
bar. The votes of the 10th of July, 1869, 
and the 8th of February, 1870, were both 
upon the proposition to subscribe to the cap- 
ital stock of the Kankakee & lUinois River 
Railroad Company, a corporation possessing 
the power to construct and maintain a line 
of road between certain termini in this state, 
with a capital stock limited in any event to 
the cost of constructing the road. 

The bonds in question were issued after 
this Kankakee & Illinois River Railroad Com- 
pany had merged itself by articles of con- 
solidation into another corporation now 
known as the Plymouth, Kankakee & Pacific 
Railroad Company, a corporation having con- 
trol of a different enterprise from that of the 
original company, possessing a different cap- 
ital stock, and governed by a different board 
of directors, elected upon a different basis, 
with different termini to the road. ' 
In the case of Clearwater v. Meredith, 1 
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Wan. [68 TJ. S.] 25, the supreme court of the 
United States has passed upon the effect of 
consolidating railroad corporations. In this 
case Meredith had guaranteed to Clearwater 
that certain railroad stock should be worth 
par on the 1st of October, 1855; suit was 
brought upon the guarantee, and assigned for 
breach that the stock was not worth par at 
the time stipulated. To this the defendant 
pleaded that the stock of the said company 
had been merged and consolidated with the 
stock of another railroad company, making 
one stock of the two under a new corporate 
name, and that the consolidation was made 
with the consent of the stockholders of both 
companies. Upon these facts the supreme 
court, by Mr, Justice Davis, says: "When 
any person takes stock in a railroad corpora- 
tion he has entered into a contract with the 
company that his interests shall be subject 
to the direction and control of the proper au- 
thorities of the corporation, to accomplish the 
object for which the company was organized. 
He does not agree that the improvement to 
which he subscribed should be changed in its 
purposes and character, at the will and pleas- 
ure of a majority of the stockholders, so that 
new responsibilities, and it may be, new haz- 
ards are added to the original undertaking. 
He may be very willing to embark in one en- 
terprise and unwilling to engage in another; 
to assist in building a short line railway and 
adverse to risking his money in one having a 
longer line of transit But it is not every un- 
important change which would work a disso- 
lution of the contract. It must be such a 
change that a new and different business is 
superadded to the original undertaking. 

"The act of the legislature of Indiana, al- 
lowing corporations to merge and consoli- 
date their stock, was an enabling act— was 
permissive, not mandatory. It simply gave 
the consent of the legislature to whatever 
could lawfully be done, and which, without 
that consent, could not be done at all. By 
virtue of this act, the consolidations in the 
plea stated were made, Clearwater, before 
the consolidation, was a stockholder in one 
corporation, created for a given purpose; 
after it he was a stockholder in another and 
different corporation, with other privileges, 
powers, franchises, and stockholders. The 
effect of the consolidation 'was a dissolution 
of the three corporations, and at' the same in- 
stant, the creation of a new corporation, 
with property, liabilities, and stockholders, 
derived from those passing out of existence.* 
McMahan v. Morrison, 16 Ind. 172. And the 
act of consolidation was not void, because 
the state assented to it; but a non-consent- 
ing stockholder was discharged." 

It is not necessary to quote more than this, 
for the principle which I alluded to is clearly 
announced, namely, that a different corpora- 
tion results from the consolidation. The con- 
solidated company is not either of the origi- 
nal corporations, although it may take the 
name of one of them. The original corpo- 



[IS Fed. Cas. page 487] 



(Case No. 10,379) NUNEZ 



ration for the stock of -wliich tlie county of 
I'utnam subscribed, was solely unaer the 
control of the state of Illinois; its franchises 
had been created by that state, and were un- 
der Its control. The consolidated company is 
in two states; its affairs are subject to the 
control of the legislatures of two states. 

The same principle was announced .in the 
case of McMahan v. Morrison, in the 16th 
of Indiana, and has also been fully set forth 
in 29 111. 242. Now, the principle of all these 
authorities which I have quoted, it seems to 
me, is that the corporate existence of the 
Kankakee & Illinois River Railroad Com- 
pany ceased on the 21st of October, 1871, 
and from that time forward whatever fran- 
chises it had were merged in the Plymouth, 
Kankakee & Pacific Railroad Company, the 
consolidated corporation, and after this 
event had taken place, after what we may 
call the legal demise of the Kankakee & Illi- 
nois River Railroad Company, the board of 
supervisors of Putnam county authorized the 
issue to the consolidated corporation of the 
bonds in question. 

I cannot see any feature in this case which 
differs from Marsh v. Fulton Co. [supi-a], un- 
less that this is a stronger case than that. 
There the corporation existed in and was 
controlled by this state alone, and its termini 
remained the same, while tiiis consolidated 
corporation is a very different enterprise 
from the original to which the subscription 
was authorized. 

It was insisted in the argument, and also 
in the pleadings, that the fact that these 
bonds were made payable in terms to the 
Kankakee & Illinois River Railroad Com- 
pany should control the decision of the court. 
It certainly is an important fact, and has re- 
ceived consideration, but I cannot see that it 
changes the legal bearings of the question. 
This was a defunct eoi-poration, and the 
bonds might just as well have been made 
payable to bearer, and the person to whom 
they are made payable cuts no figure in the 
ease. 

The Kankakee & Illinois River Railroad 
Company had gone out of existence, and its 
demise had become a matter of public noto- 
riety— a matter of public record, because it 
was necessary that the articles of consolida- 
tion should be filed in the office of the sec- 
retary of state. 

It is urged further that this company hav- 
ing the power originally by its charter to 
consolidate with another company, makes 
the rule in Clearwater v. Meredith inappli- 
cable in this case; but I cannot look upon 
this clause as changing the application, be- 
cause since February, 1854 (Act Feb. 28, 
1854, Gross' St 1872, p. 537) there has been 
upon the statute books of this state a gener- 
al law authorizing any two railroad corpora- 
tions whose lines form a continuous route, 
to consolidate their stock, franchises and 
property into one corporation, and in ex- 
amining the proceedings by which this con- 



solidation was accomplished, it is clear that 
this consolidation was made under this gen- 
eral law, and not under the charter of the 
company. 

Now, in the case of Clearwater v. Meredith, 
the general law of the state of Indiana ex- 
isted at the time the stock in question was 
issued. The law of that state and of Illinois 
is substantially the same, the two states hav- 
ing kept pace with each other in their legis- 
lation on this question; but the supreme 
court did not hold that the organic right of 
either or both corporations to consolidate 
changed the rights of the stockholders. 

Following the doctrine laid down in Marsh 
V. Fulton Co. I am of opinion these bonds 
are illegal and void. They were issued by 
the board of supervisors without the power 
being granted to them for that purpose. 
The vote of the people authorized the county 
to issue its bonds to the Kankakee & Illinois 
River Railroad Company, and they were 
in fact issued to another company without a 
vote. It is true that they bear on their face 
the statement that they were issued in pur- 
suance of law, and for the stock of the Kan- 
kakee & Illinois River Railroad Company, 
but the assertion is untrue and cannot be 
held to clothe the county authorities with 
power to make the issue. Demurrer sus- 
tained. 

[In error to the supreme court the judgment of 
this court was reversed. 19 Wall. (86 U. S.) 
241.] 

NOTE. For a full discussion of various ques- 
tions arising under municipal bonds, consult the 
following cases previously reported in this se- 
ries, and numerous authorities there cited: My- 
gatt V. Green Bay [Case No. 9,998] ; Luling v. 
Kadne [Id. 8,603]; Schenck v. Marshall Co. [Id. 
12.449]; Goedgen v. Manitowoc Co. [Id. 5,501.] 

The duty of boards of supervisors to follow 
strictly the law, and their powers construed^ 
Harding v. Rockford, R. I. & St. L. R. Co. 
[65 111. 90] (supreme court of Illinois, May, 
1873.) 
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[Cited in Smith v. Atlantic Mutual Fire Ins. 
Co., Case No. 13,005. Nowhere reported; opin- 
ion not now accessible.] 
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NUNEZ V. UNITED STATES. 

[Hoff. Land Cas. 191.] i 

District Court, D. California, Dec Term, 1856. 

Land Claims— Fremont Case; 

This claim is valid under the ruling of the 
supreme court in U. S. v. Fremont [18 How. (59 
U. S.) 30]. 

1 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 
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Claim [by Sebastian Nunez] for six leagues 
of land In Tuolumne county, rejected by 
the board, and appealed by claimant. 

Stanly & King, for appellant. 
William Blanding, U. S. Atty, 

OPINION OF THE COURT. The claim 
in this ease was rejected by the board. The 
grant was issued on the twenty-second of 
February, 1844; but no approval of the de- 
partmental assembly was obtained, nor was 
juridical possession given. The authenticity 
of the grant seems sufficiently established. 
The original document is produced, and the 
expediente is found in the archives of the 
former government. The confirmation of 
the claim is, however, opposed by the United 
States on the ground that the claimant, from 
the date of his grant until long after the ac- 
quisition of the country, neglected to com- 
ply with any of the conditions. The grant 
was issued, as has been stated, in 1844. It 
clearly appears that from that time until 
about the year 1850, two years after the ac- 
quisition of the country, the claimant neither 
occupied, cultivated or tooli possession of 
the land conceded. No effort whatsoever on 
his part to perform the conditions appears 
to have been made, and the only explana- 
tion of the delay to be found in the evidence 
submitted to the board, is contained in a 
single sentence of the deposition of Fi-ancis- 
co Perez Paeheco, to the effect that there 
was no security in putting cattle on the 
rancho for several years after the grant. 

The testimony of Jacinto Rodriguez and 
Benito Diaz has been taken in this court, 
and is chiefly relied on as affording the 
necessary explanation of the omission of the 
claimant to fulfill the conditions. But their 
evidence is not very satisfactory. The first 
of these witnesses states that he cannot 
tell certainly when the first settlement- was 
made, but the land was taken possession of 
as soon as It was safe to do so on account 
of the savage state of the wild Indians. In 
reply to an inquiry as to his means of know- 
ing these facts, he states that he used to go 
there to catch wild horses, and also as a 
soldier to pm-sue the Indians. Benito Diaz 
testifies in nearly the same terms, that he 
does not know exactly when the first set- 
tlement was made, but that he knows pos- 
session was taken as soon as the wild state 
of the savage Indians permitted, and that 
the hostility of the Indians prevented pos- 
session from being taken. He adds that he 
knows these facts, because he was mining 
In the neighborhood, and frequently passed 
there; that he is forty-one years of age, and 
has lived in that neighborhood many years. 
If by mining the witness means gold min- 
ing, then his knowledge of the country de- 
rived from that occupation could not have 
been extended further back than 1848 or 
1849. But if he means some other kind of 
mining carried on before the conquest of 



the country, it is not explained why the 
claimant could not have cultivated his ranebo 
with as much security as the witness car- 
ried on his own business of mining. If he 
has, as he states, resided many years In the 
vicinity, tha,t fact would seem to show that 
the claimant might have done the like. 

But another witness was produced before 
the board whose testimony, however, is not 
alluded to in their opinion; probably for the 
reason that it was considered unworthy of 
credit. Francisco Perez Paeheco testifies 
that the land has been occupied by the pres- 
ent claimant "for about two years." The 
deposition bears date May 4th, 1852. He 
also says that a house and corral have been 
on the land between two and three years. 
This witness is a colindante, and one to 
whom the governor referred for information, 
and on whose report the grant was made. 
His means of knowledge must therefore 
have been as good as those of any. other per- 
son. Jos6 Abrego, however, ignorant ap- 
parently of the previous testimony of Paehe- 
co, and with a zeal somewhat outstripping 
his discretion, does not hesitate to swear 
(March 3d, 1853) that "during the last eight 
years the land has been in the possession 
and occupation of the claimant; that he 
has used It principally for grazing purposes; 
constructed and occupied several small 
houses by himself and those in his employ- 
ment; has constructed several large corrals 
for the herding of cattle, and has cultivated 
portions of the land during all that time." 
This witness does not seem to have been 
aware that the theory of the ease on the 
part of the chilmant was, not that he had 
shortly after his grant occupied, cultivated 
and stocked his rancho, and fully performed 
all the conditions, but that he had been pre- 
vented from doing so by Indian hostilities. 
Nor does he appear to have considered that 
the court would be slow to believe that such 
extensive Improvements could have been 
made, and the rancho stocked with cattle, 
rendering necessary the construction of "sev- 
eral large corrals," and the fact remain en- 
tirely unknown to the nearest neighbor of 
so enterprising a ranchero. The testimony of 
this witness suggests a painful doubt as to 
the reliability of much of the evidence taken- 
in this class of cases, and perhaps justifies a 
regret that we are not authorized to exact in 
every instance evidence of occupation and 
cultivation under the former government as 
the best, if not the only check upon forgeries 
and frauds, in cases where the archives 
contain no evidence of the grant. Rejecting 
then the testimony of this witness as wholly 
unworthy of credit, the question recurs— has 
the claim been forfeited by neglect to per- 
form the conditions? 

Under the view formerly taken by this 
court, the grant of the governor, Issued be- 
fore the approbation of the assembly was 
obtained, was regarded as inchoate or im- 
perfect, and as conveying of itself no title 
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to the land. It was considered, however, 
that -while the grantee had, on the faith of 
this imperfect title, fulfilled the conditions, 
and thus rendered to the goTernment the 
only consideration for the grant exacted by 
their laws or policies, he had, on showing 
that fact or a performance cy-pr6s, or per- 
haps even an effort to perform, which had 
been frustrated by unforeseen obstacles, an 
equitable right to a confirmation. It was 
not supposed by this court that if by the 
grant an estate vested in the grantee, that 
that estate could be divested unless by a 
proceeding by way of denouncement under 
the former government. It was considered, 
as observed by the supreme court in TJ. S. 
V. Fremont [18 How. (59 U. S.) 30], "that 
the grant subjects the lands to be denounced 
by another, but that the conditions do not 
declare the land forfeited to the state on 
the failure of the grantee to perform' them." 
"When, therefore, no denouncement had tali- 
en place, it was .not deemed competent for 
this court to inciuire into and declare for- 
feitures which might have accrued under 
the Mexican government. 

It was also considered by this court that, 
inasmuch as the assembly and supreme gov- 
ernment had the right, at their discretion, 
to annul the grant, our government had 
succeeded to that right; and "was at liberty 
to exercise it unless under circumstances 
which would have made it inequitable in 
the former government to have done so. If 
then, so radical a change as that which has 
«ince occurred bad taken place in the value 
■of the land, the condition of the country, 
and* the policy and even duty of the gov- 
ernment, the Mexican authorities would 
elearly have been justified in withholding 
their approval, unless by the settlement and 
eccupation of the land, on the faith of the 
grant, they had already received the con- 
sideration for it The equitable obligations 
which were binding on them, are binding on 
us, but none others, and the substantial 
equity of the claimant was supposed to con- 
sist in the' fact that he had received an im- 
perfect or inchoate title, and had performed 
the conditions during the existence of the 
former government. Where, however, the 
grant was rendered complete by the approv- 
al of the assembly, and the title of the Mexi- 
can nation had been finally divested, it was 
not considered that we could inquire into 
' previous forfeitures, unless such as had been 
taken advantage of and declared by the 
former government. It is decided, however, 
by the supreme court, that by an unapprov- 
ed grant a right or interest vested in the 
grantee, which remained in him unless for- 
feited or divested under the former govern- 
ment. Such forfeiture did not, however, ac- 
•crue on those cases alone where a denounce- 
ment of the land was made. It also took 
place and must be declared by this court, 
wherever there has been unreasonable de- 
lay in performing the conditions, and such 
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as to authorize the presumption of abandon- 
ment. 

What delay is to be considered unreason- 
able, and as giving rise to this presumption, 
the court does not explicitiy state; nor does 
it perhaps admit of precise definition. It 
would seem more in accordance with the 
generous and benignant spirit with which 
the supreme court has viewed these cases, 
to hold that no delay shall be considered so 
imreasonable at to forfeit the land, unless 
such as would not have been excused by the 
former government if the land had been de- 
nounced. The time assigned for the perform- 
ance of the conditions was usually one year. 
But this rested wholly in the discretion of 
the governor. By the usage of the country 
the excuses of the grantee for nonperform- 
ance were indulgentiy received, and even 
when the land was denounced as vacant a 
further time to fulfill the conditions was 
usually allowed, if the government was sat- 
isfied that the grantee intended to occupy 
his land and had been unexpectedly prevent- 
ed. The delay which the supreme court re- 
garded as working a forfeiture of the vested 
interest of the grantee, is evidentiy some-, 
thing more than such as would constitute a 
technical breach of the conditions. It must 
be such "unreasonable" delay as justifies 
the belief that in point of fact the grantee 
voluntarily abandoned his land. But such 
an inference could hardly be drawn, unless 
his negligence was protracted and suscepti- 
ble of no other explanation, or unless he had 
left the country, or obtained and settied up- 
on some other grant, or had by some other 
unequivocal act or omission clearly indicated 
his intention to renounce and surrender his 
property. When, therefore, the court is call- 
ed upon to declare that a grantee of land 
has voluntarily abandoned the rights he is 
admitted to have acquired, the question is 
not unattended with difficulty; and perhaps 
the test already suggested may be found as 
safe as any other, viz: that he shall be 
deemed to have forfeited his lands only un- 
der such circumstances as would under the 
laws and usages, have deprived him of it 
had it been denounced by another. 

In the case at bar the grant was made in 
1844. The grantee had, therefore, only two 
years and some months during the existence 
of the former government, within which to 
perform the conditions. The political and 
other disturbances, which were reviewed by 
the supreme court in Fremont's Case, as ex- 
cusing or accounting for Alvarado's neglect 
to perform, must have presented equal ob- 
stacles to the grantee in this case; and the 
hostility of the Indians in this case as in 
that, probably, though the fact is not very 
satisfactorily shown, increased the difficulty 
of effecting a settlement. It is true that 
others appear to have settied upon neighbor- 
ing ranehos. For the grant is bounded by 
the ranehos of two colindantes, and Francisco 
Perez Pacheco, by the informe and his own 
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deposition, is shown to liave had a rancho 
in the vicinity. But a settlement might have 
been practicable to a wealthy man with 
numerous dependents, while a poor man 
might have found it impossible to occupy 
alone an extensive tract, separated from his 
.nearest neighbor by a distance of several 
leagues. 

I am inclined to think that if, under the 
circumstances of this case, the land had been 
denounced, the Mexican authorities would, 
under their laws and customs, have accepted 
the escuses of the grantee, and allowed him 
a "proroga" or extension of time; and the 
fact that no denouncement was made is of 
some weight, as showing that no one else 
offered or found it practicable to fulfil the 
conditions. I have felt much hesitation and 
difficulty in arriving at a conclusion in this 
case. But assuming as I am bound to do 
that the grantee acquired a vested interest 
by his grant, I have not felt authorized to 
say that the circumstances show that he 
voluntarily abandoned or surrendered his 
rights during the existence of the former 
government What circumstances the su- 
preme court may hereafter regard as au- 
thorizing the presumption of abandonment, 
we cannot now say. But it has seemed to 
me that they should be strong and unequivo- 
cal before we can declare that a right of 
property once vested in a grantee of the 
former government has been forfeited or lost 
by an abandonment of it. 
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Case "No. 10,380. 

NUSBAUM V. EMERY, 

[3 Biss. 469; 1 5 Chi. Leg. News, 549; 18 Int. 
Rev. Rec. 85.] 

Circuit Court, N. D. Illinois. Feb. 25, 1873. 

DlSTIUiER CANSOT RECOVER MOXET DEPOSITED 

FOR Patent Meters — Duty of Collector — 
Presdmptiox that Regulations were Fol- 
lowed — Patented Meters — Mat be Pre- 
scribed — Distiller — When Estopped. 

1. A distiller cannot recover from the collect- 
or money which he had deposited with him to 
pay for the patented meters for his distillery 
prescribed in the internal revenue department. 

2. Upon receipt of meters he should transmit 
the deposits to the patentee; and he is not lia- 
ble to the distiller. He is a mere stakeholder. 

3. Where a plea does not distinctly either al- 
lege or deny that the regulations were followed, 
the court, on general demurrer, will presume 
that they were. 

4. Congress has the right to compel distillers 
to affix certain meters to their stills as a condi- 
tion precedent to carrying on their business, 
whether such meters are patented or not. 

I [Reported by Josiah H. Bissell, Esq., an^ 
here reprinted by permission.] 



5. The government having prescribed the 
terms upon which a person can engage in the 
business of distilling, a person having accepted 
those terms and entered upon the business can- 
not afterwards question their binding force. 

This was an action of assumpsit as for mon- 
ey had and received, brought by Adolphus 
and Simon Nusbaum, distillers at Peoria, 
against Enoch Emery, the United States col- 
lector for that district, to recover the sum of 
$1,500 deposited with him to pay for certain 
Tice meters to be used in their distillery. 
Defendant pleaded, in substance, that the 
said sum was not had and received by bim 
as the money of plaintiffs, but as the money of 
one Isaac P. Tice; that on the first day of 
June, 1869, plaintiffs were distillers at Peo- 
ria, in said district, and holding a license as 
such distillers according to the rules and reg- 
ulations prescribed by the commissioner of 
internal revenue of the United States; that 
theretofore said commissioner had, by certain 
rules, adopted and prescribed for use by all 
distillers of the United States, certain spirit 
meters manufactured at the city of New York 
by the said Isaac P, Tice, he being the only 
manufacturer thereof; which rules and regu- 
lations in substance required that all distillers 
should make application in writing to the col- 
lector of internal revenue of the collection 
district within • which their distilleries were 
situate, for said Tice meters, and should de- 
posit with such collector the price of such me- 
ter by a certificate of deposit, to be forward- 
ed to said Tice, when Tice should ship the 
meter at the city of New York, by a good 
and resjvonsible company of common carriers, 
to the distiller applying therefor, and should 
forward bills of lading to the said collector; 
that the plaintiffs being such distillers, on the 
day and year aforesaid made their applica- 
tion in writing for certain spMt meters to 
said defendant, who was then collector of in- 
ternal revenue for the district in which said 
distillery was situate, and deposited with the 
defendant the said money in said declaration 
mentioned, to pay the purchase price of said 
meters according to said rules and regula- 
tions; that said application for said meters 
was duly forwarded to said Tice, who shipped 
said meters by responsible carriers to plain- 
tiffs at Peoria as required by said applica- 
tion, and forwarded the bills of lading, and 
that said meters were afterward duly re- 
ceived by said plaintiffs at Peoria Where- 
fore defendant saith that said money so had 
and received by him became and was the 
money of said Isaac P. Tice, and not the mon- 
ey of said plaintiffs. To this plea plaintiffs 
filed a general demurrer. 

Ingersoll & McCune, for plaintiffs. 
J. R. Doolittie, for defendant 

BLODGETT, District Judge. By the third 
section of the act of July 20, 1868 (15 Stat 
I 125), it is provided that whenever the com- 
missioner of internal revenue shall adopt and 
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prescribe for use in distilleries any meter, 
every owner, agent, or superintendent of a 
distillery, must furnish and attacli at Ms own 
expense suela meter for use in Ms distillery. 
On tlie leth of September, 186S, the com- 
missioner of internal revenue adopted and 
presmbed for use in distilleries the spirit 
meter, invented by Isaac P- Tice, which it 
appears had also been adopted and prescribed 
by the secretary of the treasury on the 19th 
day of April, 1867, under section 15 of the act 
of March 2, 1867 (14 Stat. 481), and was sub- 
sequently recommended by the commission- 
ers appointed by joint resolution of congress, 
approved February 3, 1868 (15 Stat 246). 

By certain rules and regtilations adopted by 
the commissioner of internal revenue at the 
time of adopting sa'd meter, the commission- 
er notified all distillers of the fact that the 
meter so adopted had been patented to Mr. 
Tice, and that he alone had the right to make 
and sell the same, but that by an agreement 
between the commissioner of internal reve- 
nue and Mi*. Tice the price at which said me- 
ters should be sold had been fixed by a com- 
mittee of three skillful and practical me- 
chanics, two of wliom had been selected by 
the commissioner and one Ijy Mr. Tice. The 
regulations then provided that in order to ob- 
tain such meters, distiUers should make ap- 
plication to Mr. Tice through the collector of 
the district where the distillery was situate, 
and at the time of making application should 
furnish to the collector a certificate of deposit 
in a United States depository, payable to the 
order of Mr. Tice, for the amount of the price 
of the meter or meters so applied for. The 
collector was to certify upon the application 
that he had received such certificate, and for- 
ward the application to the office of the com- 
missioner of internal revenue for transmis- 
sion to Mr. Tice. 

In his application the distiller was also re- 
quired to state the means of access to his dis- 
tillery, whether by railroad, steamboat, or 
canal, and with what points the distillery 
was connected by either of these modes of 
conveyance, and upon the delivery of the 
meter to the distiller the collector should at 
once transmit the certificate of deposit'to Mr. 
Tice. 

It will be seen that the plea sets up a sub- 
stantial and almost literal compliance with 
the statute and regulations under it, and the 
demurrer admits the facts alleged hi the plea. 
The act of congress authorized the commis- 
sioner of internal revenue to adopt a meter 
for use in all distiUeries. By the order of 
September 16, 1868, the Tice meter was so 
adopted. The plaintiffs were distillers; their 
distillery was situate in Peoria, in this state. 
Defendant was collector of internal revenue 
for said district Plauitiffs applied for cer- 
tain meters, pursuant to the rules and regu- 
lations in that regard, and deposited the pur- 
chase price (the plea says by money or cer- 
tificate of deposit, but the court must pre- 
sume upon a general demurrer that the price 
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was deposited with the collector by certificate 
of deposit, made payable to Tice, because 
such was the requhrement of the rules.) The 
meters were ordered, were shipped by Tice, 
and received by plaintiffs. 

It then became the defendant's duty to 
transmit the certificate of deposit to Tice. I 
do not see how it can be claimed that defend- 
ant has ever received any money to plaintiffs' 
use. The certificate of deposit was not mon- 
ey, and defendant could not convert it into 
money except by forging the indorsement of 
Tice to the certificate, and that would not 
make the money he might thus obtain upon it 
the money of plahatiffs. 

And even if it should be held that defend- 
ant disregarded the letter of the rules,, and 
received from plaintiffs the money required 
to pay Tice for the meters ordered, instead 
of the certificate of deposit still the moment 
Tice complied with the requisition and for- 
warded the meters to plaintiffs the money 
became the money of Tice, and defendant 
was liable to hhn for it 

This court has no doubt of the right of con- 
gress to compel distillers to affix certain me- 
ters to their stills as a condition precedent to 
the right to carry on the business of distillers. 
Ajid if the meter adopted is the subject of a 
patent, the distiller may be compelled to pur- 
chase of the patentee, or what Is equivalent 
to that because it rests with the patentee 
only to say whether he will monopolize the 
manufacture of his patented article or allow 
others to manufacture on terms. 

We can see no principle of law which would 
prevent the commissioner of internal revenue 
from adopting for use a certain meter be- 
cause it was patented. In this case the gov- 
ernment took the precaution to protect the 
distillers by limiting the price to a rate fixed 
by an impartial committee, and this, it seems 
to me, was all it was bound to do. 

The power of the government to prescribe 
the use of certain meters or locks or other de- 
vices whereby it can exercise a proper sur- 
veillance over the business of distillers is in- 
cident to the power to raise a revenue by a 
tax on manufactured products. And when 
the government by its proper officers has pre- 
scribed the terms upon which a person can 
be allowed to engage in the business of dis- 
tilling, and any person has accepted those 
terms and entered upon the business, it seems 
to me he ought not to be allowed to question 
their binding force upon him afterward. He 
elected to carry on the business on tlie terms 
imposed, and should not be heard afterward 
to deny that those terms are binding on him. 
The defendant in this case is only a mere 
stakeholder, even admitting that he ever had 
the money. And when the event has trans- 
pired which transferred the titie to the money 
to Tice, the defendant no longer holds it for 
plaintiffs. His duty as a public officer re- 
quhres him to transmit the certificate, or mon- 
ey if money is deposited with him, to Tice, 
and it is not right that he should be sued for 
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money which plaintiffs have no right to de- 
mand of him. 
Demurrer overruled. 

[For hearing on a motion by plaintiff to set 
aside an order reinstating these cases on the 
pockets after they had been dismissed, see Case 
No. 10,381.] 
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NUSBAUM V. EMERY. 

[5 Biss. 393; i 5 Chi. Leg. News, 542; 18 Int 
Rev. Rec. 77.] 

Circuit Court, N. D. Illinois. Aug. 11, 1873. 

Court will Retain Jurisdiction to Protect 

Real Party in Interest — Monet Held bt 

Nominal Party— "When Ordered into Court. 

1. Where by collusion between the nominal 
parties to the record, a suit had been prosecuted 
to final judgment in the state court, pending pro- 
ceedings in this court, this court will not allow 
the proceedings here to be dismissed against the 
wish of the real party in interest. 

2. The fact that the defendant in the state 
court did not plead the pendency of the suit 
m this court is evidence of collusion between the 
parties. 

3. Where money in controversy in a suit is 
held by a nominal party, solely as trustee for 
another person not a party to the record, the 
court, at the instance of the party in interest, 
may order it to be paid into court. 

4. Where the holder of money, being an officer 
of the government, had ceased to be such during 
the pendency of the suit, the court should order 
the money to be paid into court. 

This was a motion by the plaintiff [Adolph 
Nusbaum] in similar cases, to set aside an 
order reinstating the cases on the docket, 
and also a motion by Isaac P. Tiee for a rule 
upon defendant [Enoch Emery] to show cause 
why he should not pay into court the money 
in controversy in the several cases. The 
suits were brought in the Peoria circuit court 
by distillers in the Peoria district, against 
the defendant, the United States collector 
for that district, to recover money deposited 
by them severally, under the revenue law, to 
pay for meters for their distilleries, to be 
furnished "by Tice, under the regulations of 
the commissioner of internal revenue. The 
plaintiffs being dissatisfied with the meters, 
and 'their use having been soon abandoned, 
brought these suits, claiming the laws and 
regulations requiring the use of these pat- 
ented meters were unconstitutional and void. 
The cases were removed to this court on the 
application of the defendant, and on the 
25th of February, 1873, the demurrer to de- 
fendant's pleas was overruled [Case No. 10,- 
380]; but no formal judgment entered, and 
twenty days given plaintiffs to elect wheth- 
er they would stand by their demurrer or 
withdraw their demurrer and plead to the 
merits. The record stood in this manner 
until about July 1st, when the attorney for 
the defendants appeared and asked that judg- 
ment be entered upon the demurrer. Notice 

1 [Reported by "Tosiah H. Bissell, Esq., and 
here reprinted by permission.] | 
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was forwarded to the attorneys of the plain- 
tiff, and on the 8th of July plaintiff's attor- 
ney came into court and dismissed the suits. 

C. A. Roberts, for plaintiff. 

Harding, McCoy & Pratt, for defendant. 

J- R. Doolittle & Son, for Isaac P. Tice. 

BLODGETT, District Judge. At the time 
of the dismissal of these suits about July 1st, 
there was no appearance on the part of the 
defendant, and it did not occur to the court 
that there was any impropriety in the plain- 
tiff's dismissing his own suit, as probably 
would have been the result if judgment had 
been entered upon the demurrer unless my 
attention had been called to the special stipu- 
lations hereafter referred to. 

2 [This case, and several others now on the 
docket involving the same questions, are 
brought before the court on a motion by the 
plaintiffs to set aside an order entered a few 
days since reinstating the cases upon the 
docket, and also upon a motion by Isaac P. 
Tice for q, rule on defendant to show cause 
why he should not be ordered to pay into 
court the money in controversy in the cases. 
The history of these cases is substantially 
this; By the internal revenue law of July, 
1868 [15 Stat. 125], it is provided thUt the 
commissioner of internal revenue may pre- 
scribe a meter to be used in all distilleries 
for the pui-pose of measuring the spirits made 
therein. And by a regulation subsequently 
adopted by the internal revenue bureau, the 
meters made and patented by Isaac P. Tice 
were adopted by the government and re- 
quired to be used in all distilleries. The de- 
fendant Emery was, in the fall of ISGS, and 
for some years thereafter, the collector of in- 
ternal revenue in the Peoria district in this 
state, and the plaintiffs in these several suits 
were distillers at Peoria. Being thus re- 
quired to use the Tice meters in their dis- 
tilleries, they made the requisitions provided 
by the "regulations" on the eoUector of their 
district for "meters," and paid into the col- 
lector's hands the purchase price of the me- 
ters so ordered. The collector thereupon or- 
dered the meters from Tice, and the same 
were duly shipped to the distillers so ordering 
them. On the arrival of the meters the plain- 
tiffs were dissatisfied with their operation, 
and their practical use was soon abandoned. 
The several distillers who had so paid over 
their money to the defendant and ordered me- 
ters subsequently brought suits in assumpsit 
for money had and received against Emery in 
the Peoria circuit court, to recover back the 
purchase money they had respectively paid 
for their meters. They also respectively filed 
bills in chancery against Emery and Tice in 
the Peoria circuit eoxivt, alleging In substance 
that the meters were worthless, that the reg- 
ulations of the bm-eau of internal revenue 
requiring the use of the meters in distilleries 
were unconstitutional and void, and alleging 

2 [From 5 Chi. Leg. News, 542.] 
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also that Tice, to whom the money was ow- 
inff, was insolvent, and prayed that Emery 
he enjoined from paying the money over to 
Tice, and that he he decreed to pay it hack 
to them. All these cases were removed to 
this court, on the application of Mr. Emery, 
where they were pending at the time of the 
Chicago fire. After the fire, the record was 
restored in the common law cases, hut the 
files have not heen restored in the chanceiy 

[To the declarations restored in the several 
cases at common law, the defendants plead- 
ed, first, the general issue, and, secondly, a 
special plea setting up in substance that 
Emery, the defendant, was the collector of 
internal revenue for the Peoria district; that 
the money referred to in the plaintiff's decla- 
ration was paid to Emery, as such collector, 
as the purchase money for Tice meters or- 
dered hy the plaintiff, and that the money 
was the money of Tice, and not the plain- 
tiff's, and that Emery did not hold the money 
for the plaintiff, but held it for Tice, and stat- 
ing the regulations and proceedings under the 
internal revenue law by which the money had 
been paid over. To this plea the plaintiffs 
filed demurrers in all the cases, joinder was 
had upon this demurrer, and all the cases 
were thereupon submitted to the court. The 
matter was held under advisement for some 
time by the court, during which time it was 
pretty carefully and thoroughly examined, 
and on the 25th of Februaiy last the demur- 
rers taken by plaintiffs were overruled by the 
court; but inasmuch as the attorneys for the 
plaintiffs in the cases were not in court at the 
time, and as the court did not, under the cir- 
cumstances, deem it expedient to enter judg- 
ment upon the demurrer, as inight have been 
done, until plaintiffs' counsel could have time 
to decide upon the course they would pur- 
sue, an entry was made that the plaintiffs 
should be allowed twenty days to elect 
whether they would stand by their demurrer, 
or withdi-aw their demurrer and plead. The 
record stood in this manner until some time 
in the month of July, when the attorney for 
the defendants appeared and asked that judg- 
ment be entered upon the demurrer. Notice 
was forwarded to the attorneys of the plam- 
tiffs, and on the 8th of July, I think, Mr. In- 
gersoll, of the firm of Ingersoll ^ McOune, 
plaintiff's attorney, came into court and dis- 
missed the common law suits. There was no 
appearance at that time on the part of the 
defendant, and it did not occur to the court 
that there was any impropriety in the plain- 
tiff's dismissing his own suit, as probably 
that would have been the result, if judgment 
had been entered upon the demurrer, unless 
my attention had been called to the special 
stipulations hereafter referred to.] 2 

A few days after this dismissal it was 
brought to the notice of the court that after 
the decision upon this demurrer a suit had 

2 [From 5 Chi. Leg. News, 542.] 
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been brought by one of the plaintiffs in these 
common law cases, D. C. Parrell, upon the 
equity side of the circuit court of Peoria 
county, against Emery and Tice, setting up 
that he, the complainant, was the owner, in 
his own right, of the money which he had 
paid for the meter which he had ordered, and 
was the owner, by assignment, from the va- 
rious other distillers, of what they had re- 
spectively paid; thsft the money was wrong- 
fully withheld by Emery, the collector of 
,the district;- and praying relief in the prem- 
ises. The suit thus commenced proceeded to' 
hearing, upon the default of Emery, Tice be- 
ing brought into court by publication, and 
his default being also entered, a final de- 
cree was entered on the 23th of June last, 
and on the 7th day of July, the day before 
these cases were dismissed, as the record 
now produced in court shows, Mr. Emery 
paid over to Farrell, the complainant in 
that suit, the amount of money in his hands 
growing out of the Tice meter transaction. 
From the time these cases were first 
brought to the notice of the court it has been 
apparent upon the record that this was real- 
ly a suit between these various distillers and 
Tice, and not between these men and Emery r 
that Emery had no interest in the matter^ 
was merely a stakeholder of the money, 
and was in no wise concerned in the result of 
the suit. His plea stated that substantially, 
and the various stipulations which have been 
placed upon the record in the case, and the 
statements of counsel, have shown that coun- 
sel who appeared for Emery appeared, in 
point of fact, at the instance of Tice, were 
employed by Tice, and acted in the interest 
of Tice, and that Emery's name was merely 
used as the nominal defendant, the money 
in his hands being the money of either the 
plaintiff or of Tice, and not in any event the 
money of Emery. 

Counsel who had appeared in the case for 
the defendant, under these circumstances 
called the attention of the court, by an affida- 
vit, to the fact that this suit had been 
brought in Peoria, that Emery had paid 
these sums over to the complainant Farrell, 
and asked upon this affidavit that these 
cases should be reinstated, claiming that 
he was entitled to a judgment upon the de- 
murrer, and to an order that the money 
should be paid to Tice, producing a stipula- 
tion, entered into between the counsel about 
the 30th of March, 1§70, a copy of which was 
preserved from the fire of October 9, 1871, 
by having been ti*ansmitted to counsel en- 
gaged in certain case's of the same nature 
in New York. This stipulation is as follows: 
"Enoch Emery ads Nusbaum et al. In all 
the Tice meter cases, including the above, 
pending in the United States court. Northern 
and Southern district of Illinois, and in 
state courts, we agree that the trial of the 
one shall be conclusive of all other cases 
where the facts are substantially alike. And 
that, upon the trial of that case, the certifi- 
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cates of Unitea States collectors as to tlie 
time when meter was ordered, and when bill 
of lading was received, and of all other 
facts of record in the collector's office, shall 
be taken without objection. 

"And we further agree that for the distill- 
ers we will make and rely upon the following 
points: First— That the law compelling the 
distillers to use the meters is unconstitu- 
tional, and that the commissioner of internal 
revenue had no legal right to compel dis- 
tillers to purchase or use the same at their 
expense. And that the meter was of no 
value. Of all which Tice had notice. 

"The legal questions shall be argued be- 
fore the court, before any proof is taken, and 
the court may give time to take such evi- 
dence as the ruling of the court may render 
appropriate. We will argue the case m the 
United States circuit court. Northern dis- 
trict, Illinois. 

"The defendant insists that the value or 
want of value is immaterial in the absence 
of fraud or bad faith on the part of Tice. 

"All the orders of the revenue department 
may be read by either party, on liearing, ar- 
gument or trial, and should plaintiffs finally 
be beaten, then the court may order the 
money in the collector's hands, in all cases, 
to be paid to Tice. 

"(Signed) Ingersoll & McCune, 

"For plaintiffs in said several cases. 
"(Signed) Doolittle & Norton, 

"Defendant's attorneys in said several cases." 
All the cases in this court, on the common 
law side, were submitted on demurrer, and, 
as I understood, it was expected that they 
would be substantially disposed of by the 
demurrer. It was only because the plaintiffs 
were not in court by their counsel at the 
time the demurrer was disposed of, that the 
matter was allowed to rest. The decision 
was given in the winter time, in precarious 
weather, and I thought it very possible they 
might not have received the notice, or that 
it might have been impossible for the plain- 
tiffs* attorneys to be here, on the appointed 
morning. Therefore time was given them, 
simply as a matter of courtesy, as I sup- 
posed, in order that they might decide 
whether they would abide by the demurrer 
or whether they would still insist upon some 
proof being taken; but, as I said before, I 
understood that all the important questions 
in the cases were disposed of, and that any 
further action would be merely pro forma. 

On the entering of the motion to reinstate 
the cases I sustained it, on the ground that 
they had been improvidently dismissed. 

Defendants' attorneys then asked for a 
rule against Mr. Emery, to show cause why 
he should not pay this money into court. 
The rule was granted. On the return of the 
rule, Mr. Emery appeared, by his counsel, 
and moved to set aside the order reinstating 
the cases, and to dismiss or re-dismiss the 
cases. The motions for a rule against Em- 
ery to pay the money into court and to dis- 
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miss the cases were argued a few days since, 
and, after mature consideration, I can see 
no reason for changing the order formerly 
made on the reinstatement of the cases ou 
the record. I think in the present status 
of the record, and in view of what has trans- 
pired elsewhere, it is the duty of this court 
to retain these cases within its own control, 
and within its jurisdiction, for the purpose 
of protecting the rights of the real parties in 
interest in the litigation. 

I can not look upon the proceedings at Pe- 
oria, whereby an attempt, at least, was made 
to obtain the adjudication of the Peoria cir- 
cuit court upon the matters in controversy 
between the parties, as anything less than a 
fraud upon the jurisdiction of this court, 
and the real parties interested in the suits 
here. It seems to me that this is as mild a 
term as the court should, in justice to itself 
and to the parties, apply to the transaction, 
although it is not intended to impute any 
intentional fraud to the Peoria circuit court. 
Here was a court of competent jurisdiction, 
and having jurisdiction of the subject matter 
and parties, where the case had already been 
heard, where the delay in entering the final 
judgment was purely out of courtesy to the 
plaintiffs, and where the court had the un- 
doubted right, under the stipulation, to or- 
der the subject matter of the litigation to 
be paid into court for the purpose of protect- 
ing the rights of the party in interest. In 
the face of these stipulations, and the rights 
of Tice, the plaintiffs, with the connivance 
of the defendant, and, as it appears, by col- 
lusion with him, enter into an agreement by 
which a suit is to be instituted before an- 
other tribunal, decree rendered, and the 
money paid over to the plaintiffs on that 
decree. 

I say there must have been collusion be- 
tween these parties, because I can hardly con- 
ceive that these plaintiffs could, without 
an understanding with the defendant, have 
deemed it possible for them to carry 
through, to a successful termination, this 
late Peoria suit. It was Emery's right to 
have plead at once to that suit the pendency 
of these suits, and the plaintiffs must have 
known he would have done so if he was not 
acting in their Interest and In collusion with 
them. This court cannot but conclude from 
the admitted facts that there was an under- 
standing between Emery and these plain- 
tiffs in regard to the bringing of the suit in 
Peoria, and that the suit was brought by 
collusive arrangements between them. The 
plaintiffs would not have dared to have 
brought such a suit; they would have 
known they would have been met on the 
threshold by a plea in abatement which 
would have Inevitably thrown them out of 
court, if the defendant was acting in good 
faith for the interest of Tice. But, so far 
from that being the case, no such plea was 
intei-posed; the rights of the party in inter- 
est are not at all protected by Emery, but 
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he suffers the court to take default against 
himself and Tice, the party in interest, and 
allows decree to he entered simply protect- 
ing himself, as he states in his own afla.da- 
vit, by taking a bond of indemnity from 
Farrell. By doing that, he shows that he 
has no confidence, after all, in the validity 
of the proceedings, because he must be held 
to know that the decree of a court of compe- 
tent jurisdiction, honestly rendered, is pro- 
tection enough, and that he needed no bond 
or other indemnity. But the whole trans- 
action, taken together, satisfies me that this 
was a somewhat ingenious attempt to evade 
the jurisdiction of this court, and to evade 
the stipulations which these plaintiffs had 
themselves entered into, and which were 
binding on them in this forum. 

Without charging that Mr. Emery intend- 
ed to be himself a party to this fraud, I 
think his position must probably be constru- 
ed to be about this: He is a neighbor of 
these parties; he has heard their assertions 
made so repeatedly, and reiterated so fre- 
quently, in regard to this meter being 
worthless, that he perhaps sympathizes 
with them in their attempts to recover this 
money back. He perhaps feels that they 
should not have been compelled to purchase 
these meters, and that, therefore, he, as a 
good neighbor, ought to facilitate their ef- 
fort to get back their money. But he cer- 
tainly ought not to do it at the expense of 
violating his own stipulations, made in the 
interests of the party whom he really rep- 
resented. His relation to Mr. Tice was that 
of a trustee for him, and he ought not to 
have been guilty of a collusive arrangement 
by which the funds belonging to Mr. Tice 
should be placed in any other custody than 
that in which they were at the time of the 
commencement of the original suit. 
■ Therefore, I think the court did right in 
restoring the cases in the first instance to 
the docket, setting aside the order of dismis- 
sal as having been improvidently entered, 
and requiring the rule to be entered that the 
defendant should show cause why this mon- 
ey should not be paid into court. 

I have no doubt but at common law, 
where the record shows that money is held 
by a nominal party, either plaintiff or de- 
fendant, solely as trustee for the benefit of 
some other person, not a party to the rec- 
ord, It is the right of the court, at the in- 
stance of the party in interest, to order the 
money in controversy to be brought into 
court. 

I say I have no doubt that that is one of 
the common law powers of a court of law 
as well as of a court of equity, but if I had 
any doubt on this question, it would be en- 
tirely set at rest by the stipulation in the 
case. The pleas of Emery, the defendant, 
state emphatically and solemnly that he has 
no interest in this money. The stipulation 
provides that whenever the court has dis- 
posed of these cases, it shall order the mon- 
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ey to be paid to Tice, if the decision be in 
his favor, and the court can only do that by 
ordering the money to be first paid into 
court, and then order it paid to Tice,— at 
least that would seem the most regular way. 

At the time these suits were brought, Mr. 
Emery was an officer in the United States 
government, and the proper custodian of the 
money. Since the bringing of these suits, 
he has ceased to be such oflacer, and is no 
longer the proper custodian of this money, 
either for Tice or the government,— the con- 
troversy being in one sense between the dis- 
tillers and the government. 

I can, therefore, see no reason why the 
court should not make an order that the de- 
fendant pay this money into court I think 
it a duty the court owes to itself and to the 
parties, that it should not allow its jurisdic- 
tion to be evaded by a cunning shift of this 
character, and that the administration of 
justice between the parties litigant in this 
tribunal should not be thwarted by a case 
of this kind. 

An order will therefore be entered that 
Mr. Emery pay the money in all these cases 
into court within twenty days from this 
time. 

Payment to a nominal plaintiff in a suit is not 
a satisfaction of the debt Triplett v. Scott 12 
lU. 137. 
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NUTT V. MECHANICS' BANK et aL 

[4 Cranch, C. C. 102.] i 

Circuit Court District of Columbia. Nov. 
Term, 1830. 

Assignment op Dower — Equity. 

Dower will be assigned in equity, where there 
has been a parol partition by tenants in common, 
and damages will be awarded from the time of 
the demand, if the husband died seized. 

Bill in equity [by Jemima Nutt against 
Mechanics' Bank and Joseph Smith] for 
dower in certain lots in Alexandria, con- 
veyed in fee to Nutt & Anderson, as tenants 
in common, subject to a ground rent, and 
conveyed by Nutt & Anderson to E. J. Tay- 
lor, in trust, to secure debts due by them to 
the Mechanics* Bank, and to Joseph Smith, 
and sold by E. J. Taylor, the trustee, to the 
bank. The bill seeks for damages, from the 
time of the sale to the bank. Anderson 
and Nutt were partners in merchandise, and 
this property was purchased with their joint 
funds. They divided their joint property, 
but no legal conveyance or deed of partition 
was made of the real estate. 

Mr. Hewitt and Mr. Swanru A parol par- 
tition by tenants in common, is valid. 

1 [Reported by Hon. William Cranch, Cliiff 
Judge.] 
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Mr. Neale. The liusband died seized. The 
rent charged granted by the husband did 
not deprive him of his seizin. 

Decree. Dower to be assigned, and re- 
ferred to the master commi^ioner to take an 
account of the damages from the commence- 
ment of this suit to the time of tailing the 
account. 



NUTT ^UNITED STATES v.). See Cases 
Nos. 15,904 and 15,905. 
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■ NUTTEE. et al. v. RODGERS et al.i 

Circuit Court, D. Connecticut. March 15, 1875. 

Eqditt — Rehearing — When Allowed. 

[The assignee of a bankrupt, on being notified 
that a suit was pending for the infringement of 
a patent owned by a banlirupt and was on the 
trial list, informed a lawyer that the estate had 
no money to e.s:pend m the preparation of a ease, 
and instructed the lawyer to prepare a prima 
facie case and make the best defense he could. 
At the trial the prima facie case was substan- 
tially admitted, but the validity of the patent 
was attacked by an array of witnesses from the 
"West whose testimony was unbroken on cross- 
examination, and uncontradicted by plaintiff in 
rebuttal: and the court found the patent invalid. 
Hdd, that a rehearing would not be granted on 
the grounds that the lawyer ventured to trial 
without preparation to defend the validity of 
the patent and that the assignee deemed an ex- 
penditure of money in such a preparation un- 
wise, since the assignee could test the validity 
of the patent in another circuit, in which a simi- 
lar suit was pendmg, without the defendant's 
being compelled to undergo the expense of a re- 
hearing.] 

In equity. Petition by Thomas P. Nutter 
& Company, as assignee of A. S. Gear, for a 
reheai-ing of the suit by A. S. Grear and John 
Gear against C. B. Rodgers & Company for 
Infringement of patent 

OPINION OF THE COURT. Upon the 
trial of the above entitled cause, the follow- 
ing facts were found to be proved and true: 
In February, 1874, Alonzo S. Gear, of Bos- 
ton, Massachusetts, was adjudged a bank- 
rupt by decree of the district court of that 
state, and Joshua S. Wheeler of Worcester 
and Benjamin F. Sturtevant of said Boston, 
were duly appointed the assignees of the 
estate of said bankmpt Said Sturtevant 
declined, and said Wheeler accepted said 
trust Previously to said adjudication, said 
Gear was the owner of letters patent origi- 
nally granted to Nathaniel Gear, November 
8th, 1853, for a machine for cutting irregu- 
lar forms, and had been engaged in ex- 
tensive and protracted litigation before the 
circuit court of the United States for the 
district of Massachusetts to sustain the 
validity of said patent, and to obtain in- 
jvmctions against alleged infringers thereof. 
A decree in favor of said patent and of said 
Gear was once granted, by said circuit 

1 [Not preriously reported.] 



coux-t which decree was subsequently set 
aside, upon the ground that the title to said 
letters patent for said state of Massachusetts 
was outstanding in another person. Said 
Gear thereupon purchased said outstanding 
title and brought new petitions before the 
same court against alleged infringers of said 
patent At the tuoae of said adjudication in 
bajikruptcy, said suits were pending before 
said court. D. Hall Rice, Esq., of Boston, 
was managing counsel for the defendants 
therein and also for C- B. Rodgers & Co. in 
the Case of Gear against that corporation 
then pending before this court Said Wheel- 
er, assignee, employed Charles E. Pratt, 
Esq., of Boston, as his counsel. Said Pratt 
and Rice were nominally partners in busi- 
ness. 

Their partnership was rather in name than 
in reality and was instituted for the purpose 
of enabling Mr. Rice, who was desirous of 
devoting himself to patent business, to retain 
control of his common law business by in- 
trusting the same to the immediate manage- 
ment of said Pratt Said Rice did not share 
in the profits or care of the business which 
was entnisted to Pratt without the interven- 
tion of said Rice, and said Pratt had nothing 
to do with Rice's patent business. Immedi- 
ately after the adjudication, said Gear secret>- 
ly went to Europe, Thomas F. Livermore, 
Esq., had been counsel for him in his patent 
and other business, and after the adjudica- 
tion in bankruptcy was counsel for both said 
Gear and Sewell K. Lovewell, to whom said 
Gear had assigned said patent prior to his 
bankruptcy. The assignee of Gear's estate 
brought a petition against said Lovewell be- 
fore the district court for the district of Mass- 
achusetts to set aside said assignment upon 
the ground that it was fraudulent which pe- 
tition was pending at the April term, 1874, of 
this court Shortly before said term, said 
Pratt heard that the case of Gear v. C. B. 
Rodgers & Co. was on the trial list, and in- 
formed the assignee of that fact The as- 
signee replied that the estate had no money 
to expend in the preparation of the case, and 
instructed said Pratt to prepare a prima facie 
case, and make the best defense of the pat- 
ent he could, in case a trial should take 
place. Said Pratt thereupon prepared his 
prima facie case, but did not prepare to meet 
any attack which might be made upon the 
validity of the patent Such a preparation 
would have involved an expenditure of time 
and money which the assignee did not author- 
ize. Said Pratt informed said Clvermore 
that the case was upon the trial list which 
fact the latter already knew. Said Liver- 
more communicated nothing to Pratt, except 
that John S. Beach, Esq., of New Haven 
was counsel in the case. In truth, Pratt & 
Livermore, as a result of the Lovewell liti- 
gation, and of other lawsuits which had been 
instituted at the instance of the assignee to 
recover the property of said Gear, were not 
upon very cordial terms with each other, and 
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neither dared to be frank in regard to the 
condition of the Connecticut suit Said Pratt, 
at the opening of tlie April term, 1874, moved 
the court that the assignee he permitted to 
prosecute the suit, which motion was gi-anted. 
Upon the trial, the assignee presented his 
prima facie case, which was substantially ad- 
mitted. The validity of said patent was then 
vigorously attacked by an array of witnesses 
from the "West, whose testimony was unbro- 
ken upon the cross-examination and was un- 
contradicted. The patent was found by the 
court to be invalid, and the bill was dis- 
missed. Said Gear, soon after the trial, re- 
turned from Europe, brought a petition for 
the removal of said Wheeler from the as- 
signeeship before the district court of Massa- 
chusetts, upon the ground of collusion with 
the infringers of said patents in the trial of 
said case. His honor, Judge Lowell, found 
that there was no collusion, dismissed the pe- 
tition, and appointed Thos. F. Nutter, Esq., 
co-assignee in place of Sturtevant resigned. 
A second petition was thereafter brought to 
remove said Wheeler, who thereupon resigned 
at the suggestion of the court, and Mr. Nut- 
ter is now sole assignee. There was no col- 
lusion between said Wheeler and the parties 
who are opposed to the Gear patent, nor was 
there any collusion between Jlr. Pratt and 
the counsel for G. B. Kodgers & Co. in re- 
gard to the trial of that case before this 
court, nor was there any understanding or 
arrangement between said counsel that the 
case should not be prosecuted with vigor. It 
is true that there were circumstances con- 
nected with the relations between Messrs. 
Pratt & Rice, which, until explained, nat- 
urally gave color to the idea of collusion be- 
tween these gentlemen, or of unfaithfulness 
on the part of Mr. Wheeler in the manage- 
ment of the case, but, in my opinion, these 
circumstances have been satisfactorily ex- 
plained. Mr. Wheeler was averse to spending 
the funds of the estate in litigation. Mr. 
Gear had left for Europe, having, as the as- 
signee thought, conveyed the assets of the 
estate in fraud of creditors, while Mr. Liv- 
ermore was, in the judgment of the assignee, 
one of the custodians of this property. The 
assignee employed Mr. Pratt, in whom he 
had confidaice and who was his counsel in 
the other business of the estate. Mr. Pratt's 
error of judgment consisted in undertaking 
the trial of a cause which he had no adequate 
opportunity to prepare, and in underestimat- 
ing the strength of the testimony of his ad- 
versaries. The defendants in good faith pre- 
pared for the trial of their cause and obtained 
the personal attendance of ten witnesses, aU 
of whom, except one, lived in the states of 
Ohio or Indiana, who were in attendance for 
two or three days. The expenses of the trial 
must have been quite large. In the event of 
a new trial, a similar expense must be under- 
taken, and a heavy burden must be thrown 
upon the defendants. The validity of the 
patent may still be tested in some one of the 
18FED.CAS. — 32 



suits now pending in Massachusetts, for the 
opinion of this court in a case where no tes- 
timony was offered to rebut the testimony of 
the defendants will not control the judgment 
of the judges of other circuits. The ques- 
tion simply is, whether the decree shall stand 
as to the defendants, or whether they shall 
be compelled to undergo the serious expense 
to which they would be subjected, in the 
event of another trial, because the plaintiffs' 
lawyer improvidently ventured upon a trial 
with no, adequate preparation, and because 
the assignee to whom the creditors had en- 
trusted the estate, considered the expenditiure 
of money in the preparation of the case un- 
wise. 

I deem the rule to he that -a court will not 
order the retrial of a cause, when the tnjmry 
to the petitioner, if any injury exists, arose 
from the error of judgment, or the mistakes, 
or the lack of due diligence of the agents to 
whom he had entrusted his case. Courts 
have not ordinarily permitted the mistakes or 
errors of counsel or parties to be remedied by 
a new hearing of the cause, and have required 
that it should be shown as a prerequisite to 
a new trial, that there has been no want of 
diligence or attention on the part of the peti- 
tioner. In this case, the title of Mr. Gear to 
this patent had become vested in the person 
whom the creditors selected as the assignee. 
It is not yet manifest whether his opposition 
to the expenditure of money in the prosecu- 
tion of a suit in Connecticut was wise or un- 
wise. But the present assignee has still an 
abundant opportunity to test the validity of 
the patent without any serious obstruction 
from the decree which was granted by this 
court, while a new trial would compel a large 
expenditure on the part of the defendants, to 
which they ought not, under the circumstan- 
ces, to be subjected. 

Let a decree be entered dismissing the pres- 
ent petition. 

[For other cases involving this patent, see 
Cases Nos. 5,290, 5,2ai, 5,293, and 10,384.] 
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NUTTER V. WHEELER et aL 

[2 Loweh, 340.] i 

District Court, D. Massachusetts. 1874. 

Bankruptoy op Factor — Recovery op Goods by 

PBiNCiPAii — Proceeds — CHANaE op Relation 

op Agent to That of Pobchaseb. 

1. The principal of a bankrupt factor may re- 
cover from the assignee any goods remaining un- 
sold, or any proceeds of sale of such goods which 
the assignee has sold, or which can be specifically 
distinguished from the property of the bankrupt. 

[Cited in Re Linforth, Case No. 8,369.] 
[Cited in National Bank of Augusta v. Good- 
year (Ga.) 16 S. B. 964.] 

2. A consignee, by the terms of his agency, 
may he the agent of the consignor until the 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.! 
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consigned goods are sold; and, when they are 
sold, become, as between Mm and the consign- 
or, the purchaser of and principal debtor for the 
goods sold. 

Action of contract by the assignee in bank- 
ruptcy of A. S. Gear, to recover §627, al- 
leged to have been received by the defend- 
ants [J. S, Wheeler and others] to the use 
■of the plaintiff [Thomas F. Nutter]. The 
■case was, by consent, tried by the court 
without a jury. The facts, as found by the 
judge, were these: The defendants were 
manufacturers of machinists' tools at 
Worcester, and Gear had a shop in Boston, 
■where he sold such tools, among other 
things. The defendants were in the habit 
of sending their manufactured goods to 
Gear, and he sold them at such prices and 
to such persons and on such terms as he 
pleased, not less than the trade prices fixed 
by the defendants; whenever he had sold any 
tools, and not before, he was to pay the de- 
fendants, in thirty days, the prices shown in 
the list, less an agreed discount. The de- 
fendants had the right to sell any goods 
■which at any time remained in his shop un- 
sold, and he was permitted to sell any of 
their goods at the factory, and the defend- 
ant^ would then deliver them according to 
his order, and charge him -with the trade 
price less the discount. Instead of paying 
in thirty days. Gear would sometimes give 
his note for the balance due; and the de- 
fendants held one such note at the time of 
his bankruptcy. In December, 1873, Gear 
ordered three drills to be sent by the de- 
fendants, from their factory at Worcester, 
to the New York Central Railroad Company, 
at three different machine-shops of that 
company, in the state of New York. They 
were sent, and a bill was made out to Gear, 
as the purchaser, for the trade price of §600, 
less fifteen per cent, and sent him in a let- 
ter, in which the defendants say they had 
taken off fifteen per cent, and hope to getthe 
cash in thirty days. In January, 1874, Gear 
failed; and the defendants took back the 
tools of their manufacture, then in his shop 
in Boston, unsold. In February, 1874, Gear 
went into bankruptcy, and at the first meet- 
ing of creditors the defendants proved 
against his estate for the amount of his 
note, above mentioned, and for the price of 
the three drills. J. S. Wheeler, one of the 
defendants, was chosen assignee. Finding 
that the railroad company had not paid 
Gear for the drills, the defendants collected 
the price, giving to the company the receipt 
•of J. S. Wheeler, the assignee. Wheeler 
afterwards resigned his trust as assignee. 
This suit was brought by the successor of 
Wheeler, as assignee, against the firm of J. 
S. Wheeler & Co., for money had and re- 
ceived. The defendants filed a petition to 
amend their proof, as having been made by 
mistake of fact and law. 

B. Avery and T. F. Nutter, for plaintiff. 



N. Morse and A. Jones, for defendant, cit- 
ed Barry v. Page, 10 Gray, 398; Audenried 
V. Betteley, 8 Allen, 302; Lerned v. Johns, 9 
Allen, 419; Swan v. Nesmith, 7 Pick, 220. 

LOWELL, District Judge. It has been 
settled for a very long time that, upon the 
bankruptcy of a factor, his principal may 
recover from the assignees any of the goods 
remaining unsold, or any proceeds of the 
sale of such goods which the assignees 
themselves have received, or which remain 
specifically distinguishable from the mass 
of the bankrupt's property. The action 
may be brought at law as well as in equi- 
ty, subject, of course, to the factor's lien 
for advances or commissions (Scott v. Sur- 
man, Willes, 400; Ex parte Chion, 3 P. 
Wms. 187 note; Kelley v. Munson, 7 Slass. 
319; Tooke v. Holling worth, 5 Term B. 
215); and it makes no difference that the 
factor acted under a del credere commis- 
sion, or sold the goods in his own name 
(Thompson V. Perkins [Case No. 13,972]; Bar- 
ry V. Page, 10 Gray, 398; Audem-ied v. 
Betteley, 8 Allen, 302). 

A like doctrine is applied to bankers, who, 
if they have received, notes or bills from their 
customei-s and have not discounted them, will 
not usually be held to have .acquired the prop- 
erty in them; and if the banker becomes 
bankrupt, his assignees are liable to the cus- 
tomer for the bills, or their distinguishable 
proceeds, subject to the lien for advances. 
Thompson v. Giles, 2 Barn. & C. 422; Ex 
parte Barkworth, 2 De Gex & J. 194; Stet- 
son T. Exchange Bank, 7 Gray, 425. 

The important question, therefore, in this 
ease is, whether the defendants and Gear 
stood in the positions, respectively, of prin- 
cipal and agent in this transaction of the sale 
of three drills. Upon the first view of the 
correspondence and the acts of the parties, 
it appears a simple case of sale to Gear of 
goods delivered to a third person at his re- 
quest. And the defendants found some diffi- 
culty in stating their case in such a way as 
to take it out of this category. In their ap- 
plication to withdraw this part of their proof 
in bankruptcy, they say it ought to have been 
put, not as a sale, but as a consignment or 
delivery of the drills to Gear, or his order, 
for sale by him on their account, on commis- 
sion. It was not a consignment, certainly, 
and Gear never for an instant had the pos- 
session or property, general or special, of the 
goods. 

The defendants, however, appeal to the 
course of business between the parties to 
prove that it was a sale on commission. The 
bankrupt and the defendants, being examin- 
ed as witnesses, disagreed about the conver- 
sation which took place at the beginning of 
the business connection between them; but 
the very voluminous correspondence shows 
clearly enough what the actual mode of 
dealing was. And it is plain that the goods 
sent to Boston by the defendants, from time 
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to time, remainea tlieir property until tliey 
were sold, and that when a sale occurred 
Gear became immediately the debtor at a fix- 
ed price, and was bound to pay at a definite 
time, and that he never consulted with them 
about terms or purchasers, or any "thing else, 
escept the variations of the trade price; nev- 
er accounted to them or was expected to ac- 
count as agent, or was subject to their direc- 
tions, excepting as to the tools remaining in 
his hands undisposed of. As to those goods 
sent to Boston, he may be described as a bail- 
ee, having power to sell as principal. Until 
a sale was made, the property in the goods 
remained in the defendants, and they were 
well justified in reclaiming those which re- 
mained on hand at the time of the failure of 
Gear. 

But after the goods were sold, the agree- 
ment appears to have been that Gear's credit 
only was looked to. Perhaps there were con- 
veniences in this mode of conducting the 
business. Whatever profit or loss Gear might 
make, or whatever credit he might give, the 
defendants had a fixed price and a fixed time 
of payment. He never consulted them about 
his sales, or rendered any account of sales. 
The prohibition against selling below the 
ti*ade price is a very common one between 
a manufacturer and those who buy of him 
to sell again, and is intended to prevent a 
ruinous competition between sellers of the 
same article. I have often linown this ar- 
rangement to be made by a patentee and his 
various licensees. It has but little tendency 
to prove agency. 

The question of agency is mooted usually 
either between the principal and the third 
person, or between that person and the sup- 
posed agent; but the real inquiry in all the 
cases is, whether the credit was given to the 
person sought to be charged by the person 
seeking to charge him. Thus, when the de- 
fendants were suing the railroad company, 
the liability depended on the fact of credit 
having been given them by the defendants, 
either directly or through their agent, Gear. 
The terms of the sale by Gear to the compa- 
ny were not proved, but it was taken for 
granted by both parties that he sold as a 
principal; and that this was so, is shown by 
the fact that the company insisted upon the 
receipt of his assignee, 

I will now examine some adjudged eases. 
Where a trader, having a contract with gov- 
ernment to supply a large amount of candles, 
asked a friend, who had candles of the re- 
quired quality, to accommodate him with 
some, which the friend assented to, provided 
the bills should be made out in his name; 
and the trader delivered the candles (as the ■ 
court inferred) in his own name, and his as- 
signees in bankruptcy received the price; it 
was held they must pay it in full to the 
owner of the candles. Ex parte Carlon, 4 
Deae. & O. 120. But it was taken for grant- 
ed by the judges, that, if the owner had 
Intended to trust the trader's credit, he could 



not have intervened after the bankruptcy," 
but must have proved against the assets as 
for goods sold. 

So, in the cases about bankers, it has been 
said that if the agreement were that the 
bills should be the property of the banker, 
then, whatever might be the hardship of the 
particular case, his assignee in bankruptcy 
could hold them. See remarks of Eldon, L. 
0., in Ex parte Sargeant, 1 Rose, 153, ex- 
plained in Ex parte Barkworth, 2 De Gex & 
J. 194. 

The late English case. Ex parte White, 6 
Ch. App. 397, is on all fours with this. With 
a change of names, the course of dealing de- 
scribed in that case would do for this, in re- 
spect to the goods sent to Gear and sold by 
him in Boston; and the precise question 
came up, whether, after the goods had been 
sold, the bankrupt was to account as agent. 
The court decided that the agency continued 
only up to the time of selling the goods; and, 
when they were sold, the bankrupt himself 
became the purchaser, as between him or his 
assignees in bankruptcy and the consignor 
of the goods. The learned justices say that 
this mode of conducting business is a usual 
one, of great convenience to the parties, and 
they carefully and ably distinguish the con- 
tract from one of a sale by an agent, even 
with a del credere commission. That, case 
was to be taken to the house of lords, but I 
cannot find that it has been decided there. 
Whatever may be its fate in that court, I 
consider the decision of the lords justices a 
sound one. 

The case of Audenried v. Betteley, 8 Allen, 
302, has been cited by the defendants. There 
the plaintifEs agreed to "stock" the wharf of 
the bankrlipt with coal and wood, and the 
bankrupt was to make sales at prices fixed 
by the plaintiffs. He agreed to cai-ry on no 
other business; to keep books which should 
always be open to the inspection of the plain- 
tiffs; to guarantee the sales; to account 
monthly, &c. The contract was evidently 
drawn with a view to keep the whole busi- 
ness under the plaintiffs' control, without 
making them liable for the debts of the bank- 
rupt; and in providing for these objects it 
ran some risk of making the bankrupt a 
mere purchaser. But the coutt held that he 
was an agent. That case differs from the 
case at bar as much as the English case re- 
sembles it. Here, none of the circumstances 
are found from which an agency was there 
inferred. Gear did not render an account of 
sales; did not agree to guarantee sales, nor 
to keep books, nor toseU at prices to be fixed 
by the defendants, excepting as to the mini- 
mum, which has been already explained. 

If the relation of the parties was such as I 
have considered it, then, even as to the goods 
which had once been consigned to Gear, he 
should be considered as the purchaser, subject 
only to the understanding that he was neither 
the owner of them, nor liable to pay for them 
until he had succeeded in finding a purchaser; 
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but when he did sell, he immediately became 
the prineijpal, and the defendants ceased to 
have the rights of a consignor, and could not 
follow the goods or their proceeds as undis- 
closed principals. 

If this is so, then the transaction now un- 
der review, which, standing alone, appears 
to he a sale to Gear himself, and not a sale 
through him as agent, is not shown to be any 
thing else by the course of trade between 
the parties. But even if the goods which had 
once been consigned to Gear should be held 
to be sold by him as agent or factor, I doubt 
if such sales as this could be so considered. 

The defendants, then, have collected mon- 
ey which belonged to the estate of Gear. 
They collected it by action; but as they had 
no right to collect it, they cannot deduct the 
expenses, imless they would have been neces- 
sary and proper costs of a recovery by the as- 
signee if he had brought the action. In the 
settlement with the railroad company they 
were obliged to give the receipt of one of the 
firm as assignee, and there is no evidence 
that he could not have had the money in 
the first instance upon such a receipt. The 
expenses, therefore, were incurred in their 
own wrong. They must pay to the present 
assignee the price the raili-oad gave for the 
drUls, which I understand to be $610, 

Judgment for the plaintiff. 

[See Case No. 10,383.] 



Case K"o. 10,385. 

In re NUTTING. 

[1 McA. Pat. Cas. 455.3 

Circuit Court, District of Columbia, June, 1856. 

Patentable Investion — Obvious Changes- 
Steam BOILEKS. 

[The placing of a coiled or otherwise length- 
ened indicator pipe, instead of a straight one, in 
the chamber communicating with the boiler of a 
steam engine, for the purpose of accomplishing 
the same result, namely, regulating and con- 
trolling the supply of water in the boiler, in- 
volves no patentable invention.] 

[This was an appeal by Mighill Nutting 
from the refusal of the commissioner of 
patents to grant him a patent for an al- 
leged invention relating to the indicator 
pipe connected with steam boilers.] 

[The apparatus for which the applicant 
seeks a patent is shown in Fig. 1. His ap- 
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plication was rejected by the commissioner 
upon a reference to patent No. 11,030, grant- 
ed May 19, 1S54, to Patrick Clark. Clark's 
apparatus is shown in Fig. 2.] 

Everett & Pollok, for appellant. 

MORSELL, Circuit Judge. Appeal from 
the decision of th^ commissioner of patents 
refusing to grant him letters-patent for a 
certain new and useful improvement in ap- 
paratus for regulating water in steam-boil- 
ers. In his specification he says: "The na- 
ture of my invention consists in the construc- 
tion of an apparatus indicating and regulat- 
ing in a constant manner the height of the 
water-level in the boiler to which it is at- 
tached, obviating thus the dangers arising 
from an irregular supply of water. * « * 
I do not claim an apparatus for indicating 
the level of water in steam-boilers consisting 
of an inverted syphon, one leg of which 
passes longitudinally through a chamber 
connected with the boiler, and in relation 
to an independent horizontal tube and cham- 
ber; but what I claim, and desire to secure by 
letters-patent, is the use of one curvilinear 
or several straight and connected pipes, ar- 
ranged in the manner described and for the 
purposes set forth." The commissioner 
states, in substance, as the reasons and 
grounds of the rejection, that "the appellant 
was referred to the patent granted to Pat- 
rick Clark on the 19th of May, 1854 (No. 11,.- 
030). On examining Mr. Clark's specifica- 
tion, it will be found that he sets forth an 
apparatus which, so far as relates to the 
point claimed, differs from Nutting's only 
in having a straight pipe within what Mr. 
Nutting calls the chamber G, instead of a 
curvilinear pipe or several pipes united and 
continuous. The purposes of Mr. Clark's 
apparatus and Mr. Nutting's are the same, 
and they operate in the same way, so far 
as is known to this oflBlce. The only ques- 
tion that has been raised by the appellant 
against the identity of the two inventions 
bears upon the single point of one tube or 
of several tubes. The construction placed 
upon that part of Patrick Clark's specifica- 
tion in which this statement occurs, 'by 
means of tubes of sufficient length,' is that 
it applies to the tubes containing the liquid 
in communication with the diaphragm, while 
it is understood that the appellant construes 
it to apply to the tubes connecting the ex- 
terior chamber which contains the tubes 
of the actuating liquid with the steam and 
water space of the boilei*. It does not in re- 
ality make any difference in the force and 
pertinency of the reference under either con- 
struction; and although the first construc- 
tion above named is regarded as the cor- 
rect one, yet if the second be adopted the 
main and important ground is xmbroken. 
If Mr. Clark in using his apparatus should 
find that a straight or syphon tube was in- 
sufficient, and should lengthen the tube by 
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coiling it witliin the chamber, as is shown 
by Fig. 1 of Mr. Nutting's drawings, does 
it seem reasonable to deny that his patent 
would give him protection? What more 
common and ready plan would occur to any 
individual when he wished to extend tubular 
surface within a given space than to make 
a coil? It is well known that tubes and 
pipes within a given chamber can have a 
more extended surface by coils or by a 
series of curved or straight tabes than by 
one tube of the length of that chamber; and 
in all cases where tubes or pipes are used, 
the aggregating or coiling plan is adopted 
wherever it may be useful and convenient. 
As instances, look to the use of pipes for 
heating buildings, for steam condensers, for 
distilling purposes, for beating feed-water 
for locomotive engines, and for heating air 
for metaliurgic puiiposes. Again, the series 
of tubes arranged vertically or horizontally, 
and connected with other tubes at right an- 
gles to the first, is only another plan of ex- 
tending tubular surfaces equally well known, 
and of as common use as the former plan. 
In aU departments of mechanics and the use- 
ful arts, where tubular surface can be em- 
ployed, the extension of that surface by a 
continuous pipe or tube coiled, or by a series 
of pipes or tubes arranged in any desirable 
positions or conditions, and connected in vari- 
ous ways, is as well understood at this day 
as is the extension of plain surfaces by 
stretching out sheet after sheet of metal or 
of any other of the fabrics of common use in 
the ordinary affairs of life." 

The reasons of appeal are, in substance: 
First That appellant is the first and original 
inventor and discoverer, and that the inven- 
tion has not been patented *or described in 
any printed publication, &c. The second is 
because the commissioner rejected the appli- 
cation without giving satisfactory references, 
and because he uses arguments based upon 
said references of which they are not justly 
susceptible. Upon which application, due no- 
tice was caused to be given of the time 
and place of trial; at which time and place 
the commissioner laid before me the origi- 
nal papers, with the reference, models, and 
drawings in the case, together with the 
grounds and reasons of his decision and the 
aforegoing reasons of appeal, and the case 
has been submitted thereupon and upon the 
written argument of the appellant's counsel. 

The question is as to the identity between 
the two inventions— the appellant's and that 
of Clark's, to which the reference has been 
made. There is certainly a difference in the 
construction of the apparatus claimed as the 
improved invention between this case and 
that of Clark's. Clark says: "The nature of 
my invention consists in indicating the level 
of water in steam-boilers, and also of regu- 
lating the supply of water fed to the boiler, 
and of giving an alarm in case the water 
should get below the proper level by means ^ 
of the action, i. e., the expansion and contrac- 



tion caused by the change of teimperature 
which occurs in a vessel or chamber connect- 
ed with the boiler by m^ns of tubes of suffi- 
cient length, and of such material as will pre- 
vent said chamber from being heated or cool- 
ed except by the presence or absence of the 
steam caused by the rise or fall of the water 
in the boiler." 

The specification of claim on fhe part of 
the appellant has been hereinbefore recited, 
and is the use of one curvilinear or several 
straight and connected pipes, arranged in the 
manner described and for the purposes set 
forth, in connection with the diaphragm and 
the boiler. Clark, for the purposes of his in- 
vention, uses the inverted syphon, and his 
tubular contrivance is different. It is true 
that he does not, in the part of his specifica- 
tion just recited, expressly state the connec- 
tion of the tubes containing the liquid with 
the diaphragm. To give a true and proper 
construction on this point, the whole of the 
specification should be taken together; in an- 
other part of which I think it sufficiently ap- 
pears that it will admit of that construction. 
Thus it will appear that with both Clark and' 
appellant the idea or principle was the same, 
although differently clothed. The general 
purpose and object appear to have been the 
same; the changes appear to me to be only 
in things mechanically equivalent. If found 
necessary, Clark would have a right, under 
a proper construction of his specification, to 
extend the length of lus tube to effect more 
perfectly the desired object, being means 
within the scope of the principle of his inven- 
tion, as ordinarily included in such cases. 

I take the law applicable to be clear, which 
is, that "it is necessary to ascertain, with as 
much accuracy as the nature of such inquiries 
admits, the boundaries between what was 
known and used before and what is new in 
the mode of operation. Whittemore v. Cut- 
ter [Case No. 17,601]. The inquiry, therefore, 
must be, not whether the same elements of 
motion or the same component parts are used, 
but whether the given effect is produced sub- 
stantially by the same mode of operation and 
the same combination of powers in both ma- 
clunes." Curt p. 84. One machine is the 
same in substance as another if the principle 
be the same in effect, though the form of the 
machine be different Bovill v. Moore, Dav. 
Pat Cas. 361, 405. One man was the first in- 
ventor of the principle, and the other has 
adopted it; and though he may have carried 
it into effect by substituting one mechanical 
equivalent for another, still we must look to 
the substance, and not to the mere form. 
Equivalents are to be known by an inference 
to be drawn from all the circumstances of 
the ease, by attending to the consideration 
whether the contrivance used by the appel- 
lant is used for the same general purpose, 
performs the same kind of duties, or is appli- 
cable to the same object as the contrivance 
used by the patentee. 

The aforegoing views bring me to the con- 
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elusion that there is substantially no differ- 
ence between the iuTentions of the appellant 
and that of Clark in a patentable sense, and 
that the commissioner has correctly rejected 
the application for a patent of the appellant, 
and that his decision is, and ought to be, af- 
firmed. 



Case Wo. 10,386. 

The N. W. THOaiAS. 

[1 Biss. 210J1 

Circuit Court, S. D. Ohio. Oct. Term, 1857. 

Sale under State Law— Prior AoMiRALTr Lien, 

1. The sale of a vessel under a state statute 
does not divest a prior admiralty lien. 

[Cited in McAllister v. The Sam Kirkman, 

Case No. 8,658.] 
[Cited in The E, A. Barnard, 2 Fed. 722.] 

2. As between the purchaser at the marshal's 
sale, and the purchaser under the state court pro- 
ceedings, the former has a good title, even 
though the proceedings in the state court may 
have been first instituted. The ease is similar 
to that of a purchaser of land on execution, 
which is afterwards sold under a prior mortgage. 

3. If a state should institute proceedings in 
rem, unknown to the common law, which inter- 
fere with a rightful exercise of the admiralty 
law, it would be a violation of the constitution 
and laws of the Union. 

4- The statutes of Ohio and Missouri as to 
attachment of boats and vessels construed. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of Ohio.] 

The libel was filed in 1854 on a claim for 
services performed on the above boat. The 
respondents in their answer say, that after 
the date of the alleged claim of the libel- 
lants, the steamboat N. W. Thomas was 
seized on a warrant issued from the court 
of common pleas of Hamilton county, un- 
der a statute of the state, at the instance of 
material men, and on the 16th of February, 
1854, sold by the sheriff to the claimants who 
claim to hold it free from all prior liens. 
The district court overruled this defense, 
and decreed that the claim of the libellants 
was a lien upon the boat, and that it should 
be sold, &e. [Case unreported.] The lien 
of the libellants was prior in date to that of 
the respondents. 

T. D, Lincoln, for libellants. 

The libellants have a lien upon the boat 
preferable to any other lien even in admiral- 
ty, and prior to- a bottomry bond. The Globe 
[Case No. 5.484]; Abb. Shipp. 662; The Fa- 
vourite, 2 C. Rob. Adm. 232; Pitman v. 
Hooper [Cases Nos. 11,185 and 11,186] ; Tay- 
lor V. The Royal Saxon [Id. 13,803]; The 
Sydney Cove. 2 Dod. 11; Blaine v. The 
Chailes Carter, 4 Cranch [8 U. S.] 328. The 
lien in admiralty is not lost by a sale or by 
a forfeiture or condemnation of the vessel to 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



the government, and it is preferable even to 
bottomry bonds. The Globe [supra]; Abb. 
Shipp. 662; U. S. v. Wilder [Case No. 16,- 
694]; St Jago de Cuba, 9 Wheat [22 U. S.] 
409; The Sydney Cove, 2 Dod. 12; Blaine 
V. The Charles Carter, 4 Cranch [8 U. S.] 
328; Harmer v. Bell, 22 Bug. Law & Eq. 64. 
It being an admiralty lien, the state courts 
can take no jurisdiction of it, because the 
ninth section of the judiciary act gives the 
United States courts exclusive jurisdiction 
in all admiralty and maritime causes. 1 
Stat. 76, 77: Ashbrook v. The Golden Gate 
[Case No. 574]; The Globe [supra]; The 
John Richards [Case No. 7,361]; The Chusan 
[Id. 2,717]. The Ohio law does not profess 
to enforce the admiralty lien, but proceeds 
to create new liens and liabilities, and to 
enforce them, entirely regardless of the ad- 
miralty preferences and priorities. See 
first and second sections Swan's Statutes 
(p. 185, new Ed.; p. 209, old Ed.). The lien 
when acquired by the Ohio law is inferior to 
the admiralty lien. Dudley v. The Superior 
[Case No. 4,115]. Under this law it has 
been held that the court cannot enforce oth- 
er maritime liens. Goodsill v. The St Louis, 
16 Ohio, 178. In none of the states do they 
enforce the lien laws of other states, as is 
done in admiralty courts. Noble v. The St 
Anthony, 12 Mo. 263; Wight v. Maxwell, 4 
Mich. 45. The party who first seizes the 
boat ui the state courts is the first satisfied. 
Jones V. The Commerce, 14 Ohio, 412. It 
was originally held to apply only to such 
cases as originated in the state. The Cham- 
pion V- Jantzen, 16 Ohio, 91; Goodsill v. The 
St. Louis, Id. 178. These services having 
been earned out of this state, the law would 
not apply to thejn. The amendatory act of 
1848 extends it to causes arising out of the 
state, but it saves all bona fide purchasers. 
Swan's St p. 187. This is not the case as 
to admiialty liens. They hold even against 
bona fide purchasers, who have no notice of 
the claim, but as to all causes arising out of 
the state, "as this cause did, the amendatory 
act prohibits the libellants from proceeding 
as against a bona fide purchaser without no- 
tice. This veiy act shows that it does not 
take, and does not profess to take, cogni- 
zance of admiralty liens, for it prohibits a 
recovery in such cases. Since the amenda- 
tory law the lien has been held to be one 
remedial simply. Thompson v. The J. D. 
Morton, 2 Ohio St 27; Hillyard v. The 
Spray, 10 West Law J. 80; Barker v. The 
Flag, 1 Handy, 385. See, also, Canal Boat 
Huron v. Simmons, 11 Ohio, 458; Lewis v. 
The Cleveland, 12 Ohio, 341. It cannot, 
therefore, do more than to affect the rights 
of the owners, who bring her to the state, 
where only she can be seized under the act. 
Indeed, none but the owners and their 
agents have any authority to appear in the 
cause. They are authorized to appear, and 
release the boat, receive the money, appeal, 
&c., and the judgment professes to bind 
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tbem. Swan's St p. 209. It does not pro- 
fess to bind any one else. As a remedy, 
and as a lien, affecting merely the owners, 
wben they appear it may be valid. Yet as 
a remedy it cannot take away the rights of 
any persons not made parties. Green v. 
Biddle, 8 Wheat [21 U. S.] 75; Bronson v. 
Kinzie, 1 How. [42 U. S.] 311; Arrowsmith 
V. Burlingim [Case No. 563]; Norris v. The 
City of Boston, 4 Mete. [Mass.] 293; Pierce 
V. State. 13 N. H. 536. 

As the act provides for no monition nor 
for bringing other parties before the court, 
none but those actually before the court 
are bound by the proceedings under it nor 
can their rights be affected; certainly none 
who claim under another and higher law. 
The Globe [Case No. 5,484]; The Mary, 9 
Cranch [13 XJ. S.] 126; Bradstreet v. Nep- 
tune Ins., Co. [Id. 1,793]. Proceedings in 
rem bind'all the world only because moni- 
tion issues, and all the world are made 
parties. The Mary, 9 Cranch [13 U. S.] 
126; Bradstreet v. Neptune Ins. Co. [supra]. 
None are made parties here, and none have 
a right to appear except the owners and 
their agents. In this respect see the case of 
.Germain v. The Indiana, 11 111. 535, which 
is a decision under a law identical with the 
Ohio law. This principle has been carried 
still further in Ohio. The old attachment 
law of Ohio provided that the judgments 
should be personal judgments, and that the 
balance not satisfied by the property at- 
tached should be collected on execution, as 
In other cases. Section 11, Swan's St (§ 92, 
old Ed.). But the supreme court has held 
that no execution could be issued upon such 
for such balance, though the statute did au- 
thorize it Amdt V. Arndt, 15 Ohio, 33; 
Pelton V. Platner, 13 Ohio, 209. Under this 
statute no monition or notice is given, and 
each person proceeds separately, and for 
himself; a separate record and judgment 
are had In each case. There are many 
cases where it has been held that such a 
sale does not deprive the libellants of their 
riglit thus to proceed. See Taylor v. The 
Royal Saxon [Case No. 13,803]; Gallatin v. 
The Pilot [Id. 5,199]; Wall v. The Royal 
Saxon [Id. 17,093]; Dudley v. The Superior 
[Id. 4,115]; Certain Logs of Mahogany [Id. 
2,559], It is the practice in the English ad- 
miralty to seize vessels under common law 
process. The Flora, 1 Hagg. Adm. 298. 
Even the state courts of the different states 
have held that a public sale under this law 
does not cut off liens under these laws. 
Wight V. Maxwell, 4 Mich. 45; Germain v. 
The Indiana, 11 HI. 535; The Sea Bird v. 
Frances Beehler, 12 Mo. 571; Devinney v- 
The Memphis, 2 Am. Law Reg. 666; Reed v. 
Fawkes, 9 Port (Ala.) 623. That state laws 
cannot apply to this class of vessels or in- 
terfere with admiralty liens, see, also, Smith 
V. The Eastern Railroad [Case No. 13,039]; 
The Ohusan [Id. 2,717]; Dudley v. The Su- 
perior [supra]; Sexton v. The Troy, Id. 



(Case No. 10,386) N, W. THOMAS 
Mr. Coffin, for respondents. 

McLEAN, Circuit Justice. The constitution 
of the United States declares that the judicial 
power shall extend "to all cases of admiralty 
and maritime jurisdiction," and the judiciary 
act of 1789 provides that the district courts 
shall have exclusive original cognizance of all 
civil causes of admiralty and mai-itime juris- 
diction, "saving to suitors, in all cases, the 
right of a common law remedy, where the 
common law is competent to give it." 1 Stat. 
76. 

The supreme court of the United States has 
decided that the admiralty jurisdiction ex- 
tends over all navigable wafers of the United 
States, where the commerce is carried on be- 
tween two or more states. Over a commerce 
which is limited to any state, the jurisdiction 
of such state is exclusive. And so, over a 
commerce between two or more states, the 
admiralty jurisdiction of the United States, 
under the constitution, is exclusive. 

In the case of The General Smith, 4 Wheat. 
[17 U. S.] 438, it was held by the supreme 
court, that the maritime lien did not extend 
to the home port of the vessel. In this deci- 
sion the common law of England was fol- 
lowed, as appears from the argument of Mr. 
Pinckney, and the decision of the court In- 
that case the proceeding was in rem, and 
not in personam. At the home port there is a 
maritime lien throughout continental Europe 
under the civil law, the same as at a foreign 
port But so strenuously was this principle 
opposed by. the common law lawyers of Eng- 
land, with Coke at their head, that the ad- 
miralty law was not permitted to operate 
within the body of any coimty in England; 
and in* the above case of The General Smith, 
the supreme court adopted the same rule, at 
least so far as the maritime lien is con- 
cerned. 

The maritime lien for seamen's wages is as 
old as the sea laws, whether founded on the 
Rhodian laws, the laws of Oleron, the ordi- 
nances of France, or the famous laws of Wis- 
buy. This law, being a part of the maritime 
system, was adopted by our constitution, and 
by the act of 1789 is declared to be exclu- 
sively of federal cognizance. 

In an early period of our government the 
supreme court held, "The decree of a court of 
admiralty in rem is conclusive everywhere; 
and the grounds of such decree cannot be in- 
quired into in any other admiralty court." 
Penhallow v. Doane's Adm'rs, 3 Dall. [3 U. 
S.] 54. This decision was placed upon the 
fact that the whole world are parties in an 
admiralty court. Every person interested 
may make himself a party, and in all cases 
notice is given with this view. 

By the steamboat law of Ohio, passed in 
1840 (Rev. St Swan & C. C 26, pp. 252, 257), 
an action may be brought against a steam- 
boat or other water ci-aft for any cause or 
ground of action; and the vessel may be seiz- 
ed, her apparel and furniture, and finally 
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sold in satisfaction of the judgment. This 
law was amended in 1848, so as to authorize 
the procedure against the vessel though the 
cause of action may have arisen beyond the 
jurisdiction of the state, and though the 
boat may not have been navigating the wa- 
ters of the state or those bordering upon it. 
Another amendment of this law was made 
In 1843; the first section of which seems to 
have been intended for some other purpose 
than that which is expressed. And in 1851 
an act was passed requiring ten days' notice 
to be given of the sale of a vessel, in a news- 
paper, in addition to the notice required in 
the preceding acts. In the preceding acts no 
notice of such sale is required, unless it be 
found in providing that execution shall issue 
according to the usual rules of such proceed- 
ings. 

Under this law the steamboat in question 
was sold, and the purchasers claim to hold 
it exempt from the Hen of seamen's wages 
of prior date. 

The seamen's lien for wages is favored in 
the admiralty, and takes precedence over all 
other liens. The sailor is considered as a 
part of the ship, as indispensable to its move- 
ment as any part of its equipment 

Suppose the legislature of Ohio had pro- 
vided that no maritime lien should be rec- 
ognized within the state, could any one doubt 
that such an act would have been unconstitu- 
tional and void? This, perhaps, may be ad- 
mitted, and the argument might still be 
urged, that a prior maritime lien may be 
barred by the subsequent sale of the vessel 
on a junior lien under the Ohio statute. 

A case is cited of high authority lately de- 
cided in Louisiana, on the point before the 
court. It was held by Mr. Justice Campbell, 
in the case of Auther v. The Atlantic [Case 
No. 668], that the prior maritime lien of the 
libellants, who lived in New Orleans, was 
extinguished by a sale of the vessel at St. 
Louis, in Missouri, under a law of that state, 
it being the port where the vessel was reg- 
istered, and consequently its home port. 

That case may Hot be accurately reported, 
or was not, perhaps, fully presented by the 
counsel. I am quite sure that if the learned 
judge had had before him the Missouri stat- 
ute, and the decisions on that statute by the 
supreme court of Missouri, he would have 
come to a different conclusion. The act of 
jMissouri expressly provides, "the effect of a 
sale under the statute, shaJl be to discharge 
an other liens and incumbrances, under this 
act" This clearly imports that the act could 
only be applied in, discharge of liens arising 
in the state of Missouri, and imder the same 
act It could, therefore, have no application 
to a prior maritime lien, arising in a foreign 
port; and this was the character of the lien 
claimed at New Orleans. 

I am confirmed in this construction of the 
Missouri act from the fact that it has so been 
construed by the supreme court of the state. 
The comrt held: "The Missom:l statute con- 
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cerning boats and vessels, is limited ui its 
provisions to contracts made within tlie stale, 
with boats used in navigating the waters of 
the state." No claim arising out of the state 
could, therefore, come under the act. 

In addition to the above, the able district 
judge of the United States for Missouri, in 
the case of Harris v. The Henrietta [Case No. 
6,121], held, that a sale of the vessel undei- 
the Missouri statute, did not displace a prior 
maritime lien for supplies. By an act of con- 
gress of the 19th of May, 1822, it is provided, 
"That proceedings in the courts of admiralty 
and maritime jurisdiction shall be according 
to the principles, rules and usages, which be- 
long to courts of admiralty," &c. (4 Stat. 
278); and this being within the constitution, 
is the supreme law of the Jand. 

I have stated the saving clause in the act 
of 1789, which makes the admiralty jurisdic- 
tion of the district court exclusive "saving 
to suitors in all cases, the right of a common 
law remedy, where the common law is com- 
petent to give it" Is the pi-ocedure under 
the Ohio statute, a common law remedy? In 
Wight V. Maxwell, 4 Mich. 45, the supreme 
court of Midiigan held that the procedure 
under the Ohio statute, was not a proceeding 
in rem. 

I have read the Ohio statute with some 
care, and I find no provision for other cred- 
itors to appear, and make tliemselves parties 
to the suit The ordinary notice of a sale of 
property on execution, under other laws, and 
a notice of ten days, required to be given in 
a newspaper by the last amendatory law,* 
are the only provisions in the act as to no- 
tice. 

In Bradstreet v. Neptune Ins. Co. [Case 
No. 1,793], Judge Story says: "It is a rule 
founded in the first principles of natm-al jus- 
tice, that a party shall have an opportunity 
to be heard in his defense before his property 
is condemned. If a person have not such op- 
portunity, and yet is deprived of his rights, 
the proceedings are not judicial, but arbi- 
trary, and ought to have no mtrinsie credit 
given to them, either for their justice or 
truth." 

Chief Justice Marshall says, in Rankin v. 
Scott, 12 Wheat [25 U. S.] 177: "The prin- 
ciple is believed to be universal, that a prior 
lien gives a prior claim, which is entitled to 
prior satisfaction out of the subject it binds, 
unless the lien be intrinsically defective, or 
be displaced by some act of the party holding 
it which shall postpone him in a court of 
law or equily, to a subsequent claimant" 

In the Eastern district of Pennsylvania,— 
Wall V. The Royal Saxon [Case No. 17,093],— 
a steamboat had been attached out of the su- 
preme court of the state, eight days before 
she was libelled in admiralty by material 
men. The marshal made a special retm-n, 
that he found the sheriff on board. The dis- 
trict judge took jiu:isdiction of the case and 
condemned the vessel, and ordered her to be 
sold, though this proceeding was opposed by 
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the attadiing creditors. The purchaser's 
title, Tinder the marshal's sale, was held to be 
sood by the district judge; and on an appeal 
to the circuit court, his judgment was affirm- 
•ed. Judge Grier, on the appeal said: "That 
Taylor's title, who purchased under the mar- 
shal, is good against all the world, will hardly 
admit of a doubt; and as between him and the 
sherifiE's vendee, the latter's title is as com- 
pletely divested as IE he had bought land on 
•execution which was afterwards sold on a 
mortgage, which was the oldest lien on the 
properly." 

That case was before the supreme court at 
the last term. The only difficulty iu the mind 
■of any judge was, whether, as the process 
from the state court was first served, the 
process in admiralty could be interposed, be- 
fore the final action in that court. The mari- 
time lien was prior In date, and no judge 
■doubted that it was of paramount obligation 
to the local lien. 

In a case before the ch-cuit court of this 
■chrcuit, at Detroit, a libel was filed and pro- 
cess served on a vessel, not known to have 
been previously attached under the local law 
of Michigan, but the sheriff and marshal 
agreed they would hold a common possession 
for all concerned. The vessel was condemn- 
ed and sold under the local law; and on the 
same day, but after the sale under the Michi- 
gan act, she was sold by the marshal under 
41 decree in the admh-alty. The admh-alty 
lien was prior in date, and, on appeal, I held 
the right of the purchaser paramoxmt to the 
purchaser under the sheriff's sale. The only 
■doubt I felt in that case was, as to the legal 
right of the marshal to attach the property, 
it having been attached by the sheriff. Some 
■effect was given to the arrangement between 
the attaching officers. In The Chusan |Id. 
2,717], Judge Story held, that a state could 
pass no law affecting the maritime lien. 

The admiralty law prevails in all commer- 
cial countries. It has been formed by the 
experience of many centuries, from the neces- 
sity and convenience of commerce, under the 
lead of the most eminent jurisconsults of the 
-civil law for ages, and it is most admirably 
■adapted to maintain and advance the grow- 
ing interests of our commerce. Already it is 
practically extended to all our internal nav- 
igable waters, on which floats a commerce 
-annually exceeding in value ten hundred mil- 
lions of dollars, and this immense property, 
In its transit, is protected and regulated by 
the long established rules of the admiralty; 
and the question is, shall this system be im- 
paired, and its uniformity and efficiency 
broken down by the legislation of the differ- 
,-ent states, influenced by local interests? 
'i If a state shall institute a proceeding in 
rem, unknown to the common law, which 
shaU interfere with a rightful exercise of the 
admiralty law, it would be a violation of the 
constitution and laws of the Union. Each 
stat6 has the exclusive regulation of its own 
commerce, and in regard to liens, the home 



ports of its vessels; and beyond these, the 
common law remedies remain unrestricted. 
Every one who deals with a ship, or pm*- 
chases it, should be careful to be informed 
as to prior liens. From their nature they 
constitute a mortgage on the vessel, which is 
a wanderer, whether it plies in our own 
country or in foreign countries, and the cred- 
it given to it, in the form of bottomry bonds 
or otherwise, is often e^ential to its prosper- 
ous voyages. On the certainty of these liens 
much dejwnds. A sale or transfer of the 
vessel by the owner, or a subsec[uent creditor, 
under the forms of law, wiU not displace 
them. Even a condemnation of the vessel 
by the government does not defeat the lien 
for seamen's wages. I affirm the decree of 
the district court, with costs. 

NOTE. See Ashbrook v. The Golden Gate 
[Case No. 574]; Foster v. The Pilot [Id. 4,980]; 
Hill T. The Golden Gate [Id. 6,491]; The Gazelle 
[Id. 5,289]; The .John Richards [Id. 7,361]; The 
Circassian [Id. 2,721]; also, The Skylark [Id. 
12,928], decided by Drummond, .T., Northern 
district of Illinois, February term, 1870. The 
lien of a seaman who is also part owner is, 
however, discharged. Gallatin v. The Pilot [Id. 
5,199]. It is held in the Sailor Prince [Id. 12,- 
218], that an attachment from a state court lev- 
ied ui)on a vessel and her freight money would 
not prevent ttie district court from taking juris- 
diction to enforce seamen's wages. The ques- 
tions decided in this case are also thoroughly 
considered in Taylor v. Carryl, 20 How. [61 U. 
S.] 583. 

NYE (UNITED STATES v.). Sec Case No. 
15,906. 

Case -No, 10,387. 

The NYMPH. 

[Blatchf. Pr. Cas. 564.] i 

District Court, S. D. New York. Oct, 1863. 

Prize — Deviation— Contraband op War— Con- 
demnation. 

The vessel having been captured within five 
miles of the enemy's coast, and about 150 miles 
ofE her true course, as designated on her pa- 
pers, and no excuse being given for the devia- 
tion, and her cargo consisting partly of articles 
contraband of war, and wholly of supplies of 
urgent importance to the enemy, and no claim 
being interposed to the vessel and cargo, al- 
though the master was brought in and examined 
as a witness, the court ordered condemnation 
of vessel and cargo, unless their owner should, 
on application, obtain leave, prior to the third 
regular term -after such order, to interpose a 
claim to the merits of the libel. The libellants 
were allowed meantime to take an order for the 
sale of the prize property. 

In admiralty. 

BETTS, District Judge. The above vessel 
had a certificate of British registry, at Belize, 
Honduras, dated March 26, 1863, to James 
McNab, of that place. She is represented to 
be of foreign build, but the place of her build 
is not stated in the registry. A shipping 
agreement was entered into between Alexan- 
der McCapping, master, and a ship's crew on 

■ 1 [Reported by Samuel Blatchford, Esq.] 
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the 2d of April, 1863, for a voyage from 
that place to a port or ports in the Guif of 
Mexico, and thence back to Belize, or other 
port in the West India Islands. A manifest 
of the cargo to be carried, destined to Mata- 
moras, was fomid on board the vessel when 
arrested, and the vessel was cleared from 
Belize for Matamoras. The manifest in- 
cluded, amongst genei-al merchandise, 90 coils 
of rope, 6 packages of brandy, 554 gallons 
of rum, 35 gallons of alcohol, 35 gallons of 
whiskey, 1 barrel of castor oil, 5 packages 
of medicines, 1 barrel of alum, &e. Her car- 
go at the time of her capture consisted of 
medicines, shoes, coffee, rice, sugar, diy 
goods, &c. The testimony given by the mas- 
ter of the vessel and a passenger, on their 
examination in preparatorio, shows that the 
vessel sailed from Belize about the 2d of 
April, and was captured on the 22d of April 
in the morning, 4 miles off Pass Caballos, 
near Galveston, and about 5 miles from the 
light-house, because, as the master says, 
"they thought she had run the blockade." 
She had no log-book on board when seized. 
She was about 150 miles oS her true course 
to Matamoras. No proof is furnished in ex- 
cuse of so wide a deviation, such as that vio- 
lent weather had been encountered, or some 
impediment to a dii-ect navigation to Mata- 
moras. McNab, the owner of the vessel, is 
an English subject, now resident at Mata- 
moras. No bill of sale of the vessel to him 
accompanies the register, nor any evidence 
of the payment of any consideration for the 
purchase. The master resides at Matamoras. 
The vessel was captured by a United States 
gunboat. The master knew that Pass Cabal- 
los and the coast of Texas were under block- 
ade. The owner of the vessel w^as an Eng- 
lishman, who resided with his family at 
Matamoras. 

It is very obvious that the position, equip- 
ment, and circumstances of the vessel and her 
relation to the voyage, are all clothed with 
violent suspicions and presumptions against 
the fairness and honesty of the adventure. 
They abundantly justify her arrest in the 
attitude in which she was discovered. The 
suspicions are of such force as to demand at 
the hands of her owner the clearest explana- 
tion, to relieve her from the conclusion that 
she was purposely hovering on the enemy's 
coast with the intention of placing her cargo 
in the possession of the rebels. It consisted 
in part of articles contraband of war, and 
wholly of supplies of urgent importance and 
necessity to all the region held under block- 
ade. Every inference would seem to be of 
controlling force that the vessel could not, 
on the facts in evidence, be 150 miles out of 
her true course on that short transit, and 
that she had purposely run directly from 
Belize to Galveston, with the design to de- 
liver her cargo to the rebels. The master 
was in court, convenient, at the wish of the 
owner, to claim the vessel and cargo, and 
vindicate the. honesty of the voyage, had any I 



defence been desired from him. A decree by 
default has been suffered, and the strong 
suspicions which justified the capture and 
that first decree call, also, for the final con- 
demnation and forfeiture of the vessel and 
cargo, unless an application is made to the 
court, on proper grounds, on behalf of the 
real owner, for leave to intervene and give 
proof in vindication of the lawfulness and 
integrity of the voyage in question. That 
opportunity will be accorded him if sought 
for, when he may be allowed to pvove, if such 
be the fact, the bona fide ownership of the 
vess^ and the honesty of her voyage, and to 
justify her being found almost in the act of 
entering a blockaded port, with a cargo most 
especially fitted for its necessities, at a point 
almost 200 miles aside from her alleged desti- 
nation. The final judgment to be entered in 
the suit will be the one above indicated, un- 
less a claim is permitted as above to be in- 
terposed to the merits of the libel previous to 
the term to be held in January next. In the 
meantime an order may be taken, at the dis- 
cretion of the libellants, directing a sale of 
any portion of the prize not already dis- 
posed of. 
Decree accordingly. 
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The NYMPH. 

[1 Sumn. 516.] 1 

Circuit Court, D. Maine. May Term, 1834.2^ 

COD-FlSHEKY LiCESSE — ACT OP 1828. 

1. Since the act of 1828, e. 119 [4 Stat. 312], 
the mackerel fishery cannot be lawfully carried 
on under a license for the cod fishery, in pursu- 
ance of the act of 1793, c. 8, § 32 [1 Stat. 316]. 

2. Semble, that before the act of 1828 it could 
not be carried on under such a license, unless so 
far as it was an incident to the cod fishery; 
as, for instance, for bait, or provisions for the 
crew. 

[Cited in The Harriet, Case No. 6,099.] 

3. The cod fishery is a trade within the true 
intent and meaning of the 32d section of the act 
of 1793, c. 8. So is the mackerel fishery. 
"Trade" in the act is used as equivalent to occu- 
pation, employment, or business, for gain or 
nrofit. 

[Appeal from the district court of the- 
United States for the district of Maine.] 

This was the ease of a libel of seizure 
against the Nymph, a vessel licensed for 
the cod fisheries [Bibbord, claimant]. And 
the charges were: (1st.) That during the 
continuance of the license the schooner was 
employed in a trade other than that for 
which she was licensed, contrary to the 32d 
section of the coasting act of 1793 [1 Story's 
Laws, 285] e. 52 [8]; (2d.) that during the 
same period she proceeded on a foreign voy- 
age,* without first giving up her enrolment 
and license, contrary to the 8th section of 
the same act The district court pro- 



1 [Reported by Charles Sumner, Esq.] 

2 [Affirming Case No. 10,389.] 
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nouneed a decree of acquittal upon the facts 
[Case No. 10,389], and from that decree the 
United States appealed to this court. 

Dist Atty. Anderson, for the United States. 

O. S. Daveis, for claimant 

STORY, Circuit Justice, There are in this 
case two points; one of law, upon which, 
having heen fully argued, the court will now 
pronounce its opinion; and the other of 
fact, which wUl be open for argument at a 
future term, if in the mean time the cause 
is not otherwise disposed of. The schooner 
was duly licensed in Octoher, 1832, to t>e em- 
ployed in the cod fishery, pursuant to the 
coasting and fishery act of 1793, c. 52 [1 
Story's Laws, 285; 1 Stat 316, ch. 8]. And 
the allegation made at the bar is, that she 
was during the existence of that license em- 
ployed in the mackerel fishery, which, it is 
contended, is a trade other than that for 
which she was licensed; and consequently, 
that* she is subjected to forfeiture under the 
32d section of the act Assuming, that she 
was so employed in the mackerel fishery, it 
is contended; first, that the mackerel fish- 
ery is not a trade within the meaning of the 
32d section of the act; and, secondly, that 
if it be, still the license for the cod fishery 
includes the right to be employed in the 
mackerel fishery. The 32d section declares, 
that if any licensed ship or vessel "shall be 
employed in any other trade than that, for 
which she is licensed," she, with her tackle, 
&c. shall be forfeited. And the first ques- 
tion is, in what sense the word "trade" is 
used in this section. The argument for the 
claimant insists, that "trade" is here used 
in its most restrictive sense, and as equiva- 
lent to traffic in goods, or buying and sell- 
ing in commerce or exchange. But I am 
clearly of opinion, that such- is not the true 
sense of the word, as used in the 32d sec- 
~tion. In the first place, the word "trade" is 
often, and indeed generally, used in a broad- 
er sense, as equivalent to occupation, em- 
ployment, or business, whether manual or 
mercantile. Wherever any occupation, em- 
ployment, or business is carried on for the 
purpose of profit, or gain, or a livelihood, 
not in the liberal arts or in the learned pro- 
fessions, it is constantly called a trade. 
Thus, we constantly speak of the art, mys- 
tery, or trade of a housewright, a shipwright, 
a tailor, a blacksmith, and a shoe-maker, 
though some of these may be, and sometimes 
are, carried on without buying or selling 
goods. It is in this extended sense, that the 
word was understood in construing this very 
section by the circuit court in the case of 
The Eliza [Case No. 4,346], and by the su- 
preme court in the case of The Active, 7 
Cranch [11 U. S.] R. 100, 106. In neither of 
these cases was the vessel employed in traf- 
fic in the strictest sense; but merely in the 
transportation of merchandise on freight, or 
for hire. See Com. Dig. "Trade," A. D. 5; 
2 Co. Inst 621, 668. See, also. The Two 
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Friends [Case No. 14,289]; The Three Broth- 
ers [Id. 14,009]. But the act itself furnishes 
abundant proof, that "trade" in the 32d sec- 
tion is used in the more enlarged sense al- 
ready alluded to; and indeed this is the only 
sense which will satisfy the requisitions of 
the act We are not to enlarge penal stat- 
utes by implication, so as to cover cases 
within the same mischiefs, though not within 
the words. But, on the other hand, we are 
to ascertain the true legislative sense of the 
words used; and that sense being once as- 
certained, courts of justice are bound to give 
effect to that intent, and are not at liberty to 
fritter it upon metaphysical niceties. The 
very words of the 32d section show, that 
"trade" must there mean something more 
than mere traffic in goods or commercial buy- 
ing and selling. The words are, "if any 
such ship or vessel shall be employed in any 
other trade, than that for which she is li- 
censed." It is then supposed, that she is to 
be licensed for some trade, and that she may 
be employed in another trade. The only 
eases, in which a license is authorized and 
required, are for vessels to be employed in 
the coasting trade, or the whale fishery, or 
the cod fishery. The 32d section equally ap- 
plies to each of these employments; and 
each of them is, therefore, necessarily con- 
templated to be a trade in the sense of the 
act Indeed the coasting trade is ordinarily 
not a traffic of buying and selling, but a 
transportation of goods for hire. And there 
is no more difficulty, in propriety of lan- 
guage, in denominating the whale fishery the 
whale trade, and the cod fishery the cod 
trade, than in denominating the coasting 
business the coasting trade. See Eeeve, 
Shipp. p. 216, c. 5, &c.; Bac. Abr. "jSlerchant 
and Merchandise," N, 5; 2 Dane, Abr. c. 68, 
art 9, § 9. Each embraces the same general 
notion, employment, occupation, or business 
for gain or hire, in contradistinction to em- 
ployments for mere pleasure. It also de- 
serves notice, and, in confirmation of the 
views already suggested, it may be added, 
that the charter of Massachusetts of 1628 ex- 
pressly provided, that all subjects should 
have the right and liberty "to use and exer- 
cise the trade of fishing upon the coast of 
New England" (1 Haz. Collect p. 254; Hutch. 
Collect pp. 1-23; Ancient Charters and 
Laws, and Prov. Laws, p. 26; Adams, Fish- 
eries [1822], p. 185); and the provincial char- 
ter of 1691 recognised the same right and lib- 
erty in the same terms; thus conclusively 
establishing, that the very fisheries in 'ques- 
tion were significantly deemed a trade. 

The very form of the license, and the other 
regulations prescribed by the 4th and 5th 
sections of the act, prove, that trade, employ- 
ment, and business are used in the act as 
equivalent terms. Before a license is grant- 
ed, a bond is to be given, that the vessel 
"shall not be employed in any ti-ade, where- 
by the revenue of the United States shall be 
defrauded." The master of tlT» ^^pssel is to 
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swear or affirm, "that such license shall not 
be used for any vessel or any other employ- 
, ment than that for which it is specially 
granted, or in any trade or business where- 
by the revenue of the United States may be 
defrauded." And "no license granted to any 
ship or vessel shall be considered in force 
any longer than such ship or vessel Is owned, 
and of the description set forth in the li- 
cense, or for carrying on any other business 
or employment, than that for which she is 
specially licensed." Taking these provisions 
in connexion with the language of the 32d 
section, it seems beyond any reasonable 
doubt, that the whole policy of the act would 
be defeated, and its manifest intention be 
evaded, by any narrow definition of the word 
"trade." It appears to me, therefore, that, 
unless the court were at liberty wholly to dis- 
regard its ordinary duty in the construction 
of this statute, an employment in the mack- 
erel fishery is a "trade" within its purview. 

The nest question is, whether the license 
in the present case, for employment in the 
cod fishery, includes within its scope a 
license for a distinct employment in the 
mackerel fishery. Notwithstanding the in- 
genious and able argument of the. counsel of 
the claimant, I am decidedly of opinion, that 
it does not; and I will now proceed to give 
the reasons for that opinion. A license to 
be employed in the cod fishery, ex vi termi- 
norum, cannot include any i-ight or privilege 
except those, which are incident and belong 
to that particular branch of ti-ade. The li- 
cense confers on the party whatever is nec- 
essary and appropriate to that trade; for a 
right to carry on any business naturally in- 
cludes all the usual and customary means, 
1^7 which the end Is to be accomplished. 
The right to dig, purchase, and use clams, or 
other bait, to purchase and transport salt, 
and procure other reasonable equipments for 
the voyage, are therefore clearly within the 
scope of the license. And so far as mackerel 
are or may be used, as a customary bait in 
the course of the voyage, there can be as 
little doubt, that the right to fish for and 
use them for that purpose is also included. 
And I go further, and freely admit, that any 
other fish caught in the ordinary course of 
the voyage, not as a substitute for employ- 
ment in the cod fishery, but as a mere in- 
cident to the principal business, are equally 
protected by the license. We all know, that 
halibut, pollock, cusks, and some other fish 
are commonly caught in the course of such 
voyages, and sometimes used as provisions, 
and sometimes preserved for sale. The true 
ground, upon which aU these apparent ex- 
ceptions rest, is, that they are mere incidents 
to the principal employment, and not a dis- 
tinct and separate employment No man 
can justly suppose, that a license to carry on 
the cod fishery authorizes a party to carry 
on all sorts of fisheries; as, for instance, the 
whale fishery, the herring fishery, the shad 
fishery, the salmon fishery, as k principal 



employment. That would be to confound 
all distinctions of trade. It would be to 
declare, that although the act of 1793 re- 
quires a license for the cod fishery, and a 
distinct license for the whale fishery, any 
person, who possessed either, could carry on 
both trades at the same time. Under a li- 
cense to catch cod, he would be at Uberty 
to institute and carry on a whaling voyage- 
or, conversely, under a whaling license he 
might employ himself whoUy in the cod 
fishery. 

It is undoubtedly true (as has been sug- 
gested at the bar), that mackerel have for a 
long time been used as bait in the cod fish- 
ery, and caught in the course of the fishin* 
voyage for this purpose. But it is also his"- 
toncally true, that until a recent period the 
mackerel fishery was carried on solely for 
this purpose, or by small boats on the coast 
for the mere supply of the daUy market 
Withm a few years it has become an impor- 
tant branch of trade; and it is carried on as 
a distinct employment; so that at present 
as I learn from the argument at the bar 
upwards of 40,000 barrels are annually taken 
on our coast and put up for use and exporta- 
tion. In the year 1828, the attention of con- 
gress was attracted to this subject; and by 
the act of the 24th of May, 1828 (chapter 
119), it was enacted, that from and after the 
passage of that act, it shall be the duty of 
the collector, &e., "to issue a license for 
carrying on the mackerel fishery" to any 
vessel, in the form prescribed by the coast 
ing and fishery act of 1793 (c. 8); and that 
all the provisions of that act, respecting 
licensed vessels, shall be deemed and taken 
to be applicable to licenses, and to vessels 
licensed, for carrying on the mackerel fish- 
ery. This act must at all events (it seems 
to me), be deemed to erect the mackerel 
fishery into a distinct and independent em- 
ployment; and to make it distinguishable 
and disconnected from the cod fishery. Un- 
less this construction be given to the act I 
cannot well perceive what bearing or op- 
eration the act can have. If a license for 
the cod fishery will, notwithstanding this 
act, cover the mackerel fishery, whether car- 
ried on in eonnsKion with the cod fishery, or 
exclusive of it, what possible use can there 
be for any provision allowing a license for 
the mackerel fishery? It would be already 
sufficiently provided for. And, on the other 
hand, if the mackerel and cod fishery are to 
be deemed identical, then, under a license for 
the mackerel fishery, the cod fishery might 
be pursued. So that whichever way we 
look at the act of 1828, it would in this view 
be, in a judicial sense, a mere nullity. A 
construction leading to such a conclusion, 
must be wholly unjustifiable, if any other 
reasonable interpretation can be given to 
the act It is certain, that cod and mackerel 
are not the same fish; and that employment 
in the one fishery does not naturally oV nec- 
essarily include the other. And if it did 
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still it was quite competent for the legisla- 
ture to distinguish Hxe one from the other; 
to separate their character and advantages; 
and to allow to one, what it might well deny 
to the other. It cannot well he denied, that 
the legislature has in fact made such a dis- 
tinction. By the act of 1813, c. 34 [2 Story's 
Laws, 1350; 3 Stat 49, c. 35], congress have 
allowed a bounty of twenty cents per barrel 
upon all pickled fish of the fisheries of^ the 
United States, exported from the United 
States. And they have allowed a very dif- 
ferent bounty, according to certain rates of 
tonnage, to all vessels licensed and employed 
for certain periods in the bank and other 
cod fisheries. The bounty upon piclded fish 
belongs to the exporter; that upon the cod 
fishery is distributable in a ^ven proportion 
between the owner and crew of the fishing 
vessel. It seems to me impossible to con- 
tend, that the bounty on tonnage given in 
the cod fishery can be applied to vessels em- 
ployed in the mackerel fishery. The terms 
of the act apply it to the cod fisheries, in 
which the fish are dried and cured for ex- 
portation. In the mackerel fishery the fish 
are barrelled and pickled, and not cured and 
dried. The irresistible conclusion is, that the 
mackerel and cod fishery are not identical 
trades; and that the acts of congress look 
to them as known and distinct trades. 

It has been said, that before the act of 
1828 the mackerel fishery might be exclu- 
sively carried on under a cod-fishery license; 
and if so, it is still lawful, as there are no 
prohibitory words in that act, which take 
away the privilege. The answer is, that 
the conclusion would not follow, if the prem- 
ises were admitted; for when congress cre- 
ate a distinction between things before unit- 
ed, that distinction must ever afterwards be 
respected. The severance creates a legal sepa- 
ration between them, so that the one cannot 
ever afterwards be judicially said to be in- 
cluded in the other. But the premises are 
not in themselves admissible. A license for 
the cod fishery could never properly include 
a right to the mackerel fishery, except so far 
as the latter might justly be carried on as 
an incident to the former. It never could 
in a legal sense justify an employment ex- 
clusively in the mackerel fishery; nor could 
a vessel, exclusively employed in the mack- 
erel fishery, ever be justly deemed employed 
in the cod fishery for the purpose of the 
bounty, or for any other purpose. If, under 
color of a cod-fishery license, the mackerel 
fishery was in fact carried on, as an exclu- 
sive employment, the practice was an abuse 
of the license, and not a just and appropriate 
use of it. The practice could not establish 
its legal "correctness. And, indeed, unless 
my memory misleads me, the very question 
came, several years ago, before the district 
court in Massachusetts in some cases, where 
the bounty was either claimed, or had been 
received, and the court pronounced against 
the title. 
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In every view, therefore, which I am able- 
to take of the law, the defence of the claim- 
ant is unsupportable. As to the matter of 
fact, I propose, with the assent of the claim- 
ant's counsel, to let the cause lie over imtil 
the next term, in order that in the mean 
time an application may be made to the- 
secretary of the treasury for a remission, as- 
the case is admitted not to be one for vindic- 
tive prosecution; and the principal object 
has been to procure a decision upon the ques- 
tion of law. I am not aware, that my view 
of the law differs in the slightest degi-ee- 
from the opinion of the learned judge of the- 
district court. Libel continued. 
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The NYMPH. 

[1 Ware (257) 259.] i 

District Court, D. Maine. June Term, 1833.2 

CoD-FiSHERT LicESSE— Act of 1828— Usadthob- 
izED Act of Trade — Pokfeitdke. 

1. In a libel against a vessel for a forfeiture, 
the master under whom the alleged illegal act 
was done, is inadmissible as a witness for the 
claimant 

[Cited in Patten v. Darling, Case No. 10,812.] 

2. Since the act of May 24, 1828 [4 Stat 312], 
a vessel licensed for the cod-fishery is not author- 
ized by her hcense to engage in the mackerel fish- 
ery, that act having provided a special license 
for that business. 

[Cited in The Harriet Case No. 6,099. Doubt- 
ed in U. S. V. The Reindeer, Id. lfi.145. 
Cited in U. S. v. The Paryntha Davis, Cases 
Nos. 16,004 and 16,003; The Ocean Bride, 
Case No. 10,404.] 

3. Any act of trade by a hcensed vessel, not au- 
thorized by her license, under the 32d section of 
Act Feb. 18, 1793, c. 8 [1 Stat 316], subjects 
her to forfeiture. 

[Doubted as to its application here in U. S. v. 
The Reindeer, Case No. 16,145.] 

4. The word "trade," in that section of the 
act is equivalent to employment or business. 
The cod-fishery is a trade, and since the act of 
May 24, 1828, the mackerel fishery is a trade dis- 
tinct from the cod-fishery, within the meaning of 
the word in tiliat section of the act of 1793. 

[This was a libel against the Nymph (Bib- 
bord and others, claimants).] 

The libel in this ease was founded on the 
32d section of the act of Februai-y 18, 1793, 
for enrolling and licensing vessels for the 
coasting trade and fisheries. The material 
facts proved were as follows: In May, 1832, 
a license was taken out by the owners of 
the Nymph, for the cod-fishery. This was 
held till July, when it was exchanged for a 
license for the mackerel fishery. Under this- 
license the vessel was employed until the^ 
beginning of October, when this was ex- 
changed for a new license for the cod-fish- 
ery. The facts relied upon as working a for- 
feiture, took place under the last license. 
After it was granted, she made two trips- 

1 [Reported by Hon. Ashur Ware, Distrie*- 
Judge.] 

2 [Affirmed in Case No. 10,388.] 
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before the close of the fishing season. There 
Tvas some discrepancy in the testimony, but 
taking the facts most favorably for the 
claimants, and as they came from their wit- 
nesses, it appeared that while she was sail- 
ing under this license, about one half of 
the time was employed in taking mackerel, 
and the other half in taking cod. 

Mr. Shepley, Dist Atty., for United States. 
O. S. Daveis, for claimants. 

WARE, District Judge. A preliminary 
question has been raised in. this case as to 
the admissibility of the master as a wit- 
ness. As the acts complained of were done 
while he had the command of the vessel, 
and under his direction, if they are adjudged 
to be illegal and draw after them the pen- 
alty of a forfeiture of the vessel, he would 
undoubtedly be responsible to the owners, 
and a decree of condemnation in this court 
would be good evidence in an action against 
him. He is offered as a witness to exempt 
the vessel from a forfeiture resulting from 
his own act He has therefore a direct in- 
terest in the result of the suit, and he is of- 
fered as a witness to support his own inter- 
est. He is therefore clearly inadmissible. 
The case of The Hope [Case No. 6,678], is 
directly in point. 

The first question which arises upon the 
merits of the case is whether a vessel, be- 
ing licensed for the cod-fisheries, is author- 
ized by the license to engage in the mack- 
erel fishery; and if this be decided in the 
negative, a second one arises, namely, to 
what penalty she is subject w^hen she en- 
gages in this unauthcH*ized employment. The 
act of February 18, 1793, provides for three 
forms of licenses only: for the coasting 
trade, for tlie cod-fisheries, and for the 
whale-fishery. Although in a license for- the 
cod-fisheiy, cod is tlie only fish mentioned, a 
liberal construction has been practically giv- 
en to the license, although I am not aware 
that it has been sanctioned by any judicial 
decision. All the bank and coast fisheries 
have been carried on under the authority 
of this license. Pollock, hake, and other fish 
which are cured and dried in the same man- 
ner as cod, have always been taken by the 
fishermen, and no doubt has been raised as 
to the legality of the employment. The 
mackerel fished was also formerly carried 
on under the same license. But when en- 
gaged in this employment, vessels were not 
considered as entitled to the bounty allowed 
to those which were employed in the cod- 
fishei-y, the duty upon the salt consumed by 
them in this business being refunded by a 
drawback, on the exportation of the fish. 
The legislature seems tacitly to have sus- 
tained this liberal construction of the license, 
for they have allowed a drawback of the 
duty on salt, on the exportation of pickled 
fish, although no license was granted to ves- 
sels for any other than the cod-fishei*y, and cod 
are never cured in this way. When the act 
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of 1793 was passed, the mackerel fishery 
could hardly be said to have had an exist- 
ence as a distinct employment; at least, it 
was carried on only to a vei-y limited extent. 
It is only within a few years that it has in- 
creased and expanded into a very impor- 
tant branch of business. It was, without 
doubt, in consequence of this increase, and 
because "that vessels in this employment 
were not entitled to the cod-fishing bounty, 
the duty on the salt which they consumed 
being refunded to them in another manner, 
that the act of May 24, 1828, was passed, 
requiring vessels engaged in this branch of 
the fisheries to take out a special license for 
that purpose. This act provides that the col- 
lectors, on the application of the master or 
owner of any vessel for that purpose, shall 
give a license to the vessel for carrj'ing on 
the mackerel fishery, in the form prescribed 
by the act of 1793, and it is declared that 
"all the provisions of that act respecting the 
licensing ships and vessels for the coasting 
trade and fisheries, shall be deemed and tak- 
en to be applicable to vessels licensed for 
carrying on the mackerel fishery." 

Is a vessel, smce the passing of this act, au- 
thorized to carry on the mackerel fishery imder 
a cod-fishing license? Is the same latitude to 
be given to the authority allowed by that li- 
cense, as was given before the act was passed? 
I think clearly not. Although the act is silent 
as to the liberty which had been before al- 
lowed under the license, yet from this fact 
alone, that the act provides a license for this 
particular branch of business, and by apply- 
ing to the license the act of 1793, confines 
vessels under this license to tlie particular 
business mentioned in it, it must be taken as 
the sense of the legislature, that the cod- 
fishing license should not be construed to in- 
clude the liberty of engaging in the mackerel 
fishery, whatever might have been the for- 
mer practice. On any other construction of 
the act, it is rendered perfectly nugatory. If 
the business can still be carried on uuder 
the old license for the cod-fishery, then the 
new license is entirely useless. Such cannot 
have been the sense of the legislature. The 
evidence proves beyond a doubt that, under 
the last license, taken out in October, this 
was a case of mixed employment. She was 
part of the time engaged in taking cod, and 
part of the time in taking mackerel. The 
case was argued on this admitted state of 
facts, and it was not considered by the coun- 
sel on either side as very material to ascer- 
tain the exact proportions in which her time 
was divided between the two. If, under a 
cod-fishing license, a vessel ma^y be em- 
ployed a quarter of her time in the mack^el 
fishery, I see no reason why she may not 
one half or three quarters. 

The next question is, to what penalty is 
the vessel subject? The district attorney 
claims a forfeiture under the 32d section of 
the act of 1793. By this section of the act, 
any vessel is made liable to forfeiture which 
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is employed in any other trade than that" for 
which she is licensed. This vessel being li- 
censed for the cod-fisheries, it is contended 
by engaging in the mackerel fishery she en- 
gaged in another trade than that for which 
she was licensed. The counsel for the claim- 
ants, on the contrary, contends that even on 
the admission that the mackerel fishery is 
not included in the license, the employment 
of the vessel in this business is not engaging 
in a trade, within the meaning of this sec- 
tion of the act The word "trade," it is con- 
tended, is not here used in its largest sense, 
as synonymous with employment, but in the 
restricted sense of an employment in the 
transportation of merchandise, either for hire 
or in carrying on the owner's mercantile 
business; ttiat is, in what is considered in 
the most usual and popular sense of the 
word, the trade of the country. The prima- 
ry signification of the word "trade" is traf- 
fic, or buying and selling. But this is not 
its only sense. It is the appropriate word to 
designate a mechanical art or mystery, and 
it is also familiarly used to express a cus- 
tomary or usual occupation, in a mechanical 
art, in mercantile or in other business, as 
distinguished from employment in the liberal 
arts or learned professions. The meaning, 
therefore, which the word has in any given 
case, must be learnt from its connection, 
from the subject-matter of the discourse in 
which it is used, and, from the apparent in- 
tention of the person who uses it. The title 
of the act in which the word occurs is, "An 
act for enrolling and licensing ships or ves- 
sels to be employed in the coasting trade and 
fisheries, and for regulating the same." The 
whole act relates to the manner of procur- 
ing vessels* documents, and regulating their 
employment. • After a great variety of par- 
ticular directions relating to their employ- 
ment, follows the 32d section, which is the 
one under consideration. This provides that, 
"if any such ship or vessel (licensed ship 
or vessel), shall be employed in any other 
trade than that for which she is licensed," 
&c. The form of the expression seems 
plainly and necessarily to imply that every 
vessel is licensed for some trade. It ap- 
plies to every licensed vessel, whether li- 
censed for the coasting trade or fisheries, 
"and the penalty is for her engaging in an- 
other trade than that specified in the li- 
cense. If a vessel under a fishing license 
is not licensed for a trade, it can with no 
propriety be said that she engages in an- 
other trade than that for which she is li- 
censed- Every distinct business for which a 
license is provided, must be a trade within 
the meaning of this act, and every vessel 
that taJces out a license is licensed for a 
trade. Nor is there any more impropriety of 
language in applying the word ti-ade to the 
fishing business than applying it to the coast- 
ing business. 

But the learned counsel have not, on either 
side, rested the case solely or principally on 



the grammatical and philological criticism of 
the words of the law. It has been, on both 
sides, largely and ably argued, as a case in- 
volving the general policy of our domestic 
navigation laws. On the part of the claim- 
ant it is contended that the object of the 
legislature in confining vessels by their li- 
cense to a particular employment, is to pro- 
tect the revenue against frauds. And al- 
though, when a licensed vessel is engaged in 
business not within the scope of her license, 
she may forfeit her national privileges as an 
American bottom, and subject herself to be 
treated as an unprivileged, or a foreign, ves- 
sel, that it was not the intention of the legis- 
latm*e to visit this offence with a forfeiture, 
except when she engaged in a business by 
which the revenue might be defrauded. Sev- 
eral sections of the act have been referred to 
and urged with great power in support of 
this position. The same argument was 
urged before the supreme court in the case 
of The Active, 7 Cranch [11 U. S.] 100; but 
the court said, that although "a number of 
the preceding sections of the act furnish 
much reason for believing that a forfeiture, 
in a case where the revenue could not be 
defrauded, might not be contemplated by the 
legislature, yet they were not so expressed 
as to control the thirty-second section." The 
language of this section is so explicit and 
precise as to admit of but one construction; 
and it has been repeatedly decided that any 
act or trade, or the canying on any busi- 
ngs beyond the scope of the license, was 
followed "by forfeiture. U. S. v. The Mars 
[Case No, 15,723]; The Eliza [Id. 4,346]; The 
Julia [Id. 7.574]. The proof is that the 
Nymph, while under a cod-fishing license, 
was employed part of her time in taking 
mackerel, not for bait, to be used in pursuing 
the cod-fishery, but as a distinct and sepa- 
rate business, taking her fish, and curing 
them for the market Whatever may have 
been the practice previous to the act of 
182S, as that act provides for a special li- 
cense for that business, it is clear to my 
mind tiiat, since the passage of that act, a 
license for the cod-fisheries does not include 
the liberty of engaging in the mackerel fish- 
ery. The license given pursuant to the act 
is required to be in the form prescribed by 
the act of 1793, all the provisions of which 
are declared to be applicable to it. The 
mackerel fishery is now as distinct and in- 
dependent a business or trade, as the cod- 
fishery, the whale-fishery, or the coasting 
trade. My opinion, therefore, is, that by en- 
gagjing in the mackerel fishery, while under 
a license for the cod-fishery, the Nymph ren- 
dered herself liable to forfeiture, as en- 
gaging in another trade than that for which 
she was licensed. Decree of condemnation. 

[On appeal to the circuit court the decree of 
this court was affirmed. Case No. 10,388.] 
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Case No. 10,390. 

OAKES T. RICHARDSON. 

[2 Lowell, 173.] i 

District Court. D. Massachusetts. 1872. 

Admiralty — Jcrisdiction — Personal Action 
AGAINST Owner — Failure to Proceed to Port 
OP Loading — Action' in Rem — Damages — Loss 
OF Profit — Interest. 

1. The admiralty has jurisdiction of a person- 
al action by a charterer against the owner of a 
vessel for damages, in not proceeding to the 
port of loading. 

[Cited in Scott t. The Ira Chaffee, 2 Fed. 407; 
The Monte A., 12 Fed. 336; Paterson v. 
Dakin, 31 Fed. 684.] 

2. CThe jurisdiction does not depend upon the 
fact of the cargo, or some part of it, having been 
put on board the vessel. 

[Cited in Scott v. The Ira ChafEee, 2 Fed. 405, 
407; The J. F Warner, 22 Fed. 345.] 

3. It seems an action in rem would He in such 
a case. 

[Disapproved in Scott v. The Ira Chaffee, 2 
Fed. 405; The Monte A., 12 Fed. 336. Cit- 
ed in Paterson v. Dabin, 31 Fed. 684.] 

4. The measure of damages in such an action 
is, usually, the increased freight and charges, 
if any, which the charterer has been obliged to 
pay in order to have his goods carried. 

[Cited in The J. C. Stevenson, 17 Fed. 545.] 

5. The cases in which loss of profit on the 
goods have been allowed in damages are eseep- 
tional. 

[Cited in The Caledonia, 43 Fed. 686; Wheel- 
wright V. Walsh, 44 Fed. 382.] 

6. Interest allowed from the date of demand, 
upon evidence that the delay in proceeding was 
granted at the defendant's request. 

Affreightment The libel propounded that 
[James] Cakes and [Thaddeus] Richardson 
entered into a charter-party at Boston 19th 
September, 1868, by which the latter, as part 
owner and agent of the brig Goodwin, then 
on a voyage to liisbon, chartered her to the 
libellant for a voyage from Cadiz, in Spain, 
to Gloucester or Boston, Massachusetts, to 
carry a full cargo of salt, in bulk, at a freight 
of seventeen cents for each bushel, measured 
out at the port of delivery; that he covenant- 
ed to receive the cargo on board, and safely 
deliver it, &c.; and that the parties bound 
themselves to each other in the penal sum of 
$3,000; that the defendant had broken his 
covenants, the vessel never having begun the 
voyage; and the libeUant demanded the pen- 
alty. A copy of the charter-party was an- 
nexed to the libel. It contained this stipula- 
tion: "It is also agreed that the funds of 
the brig shall be used to pay for the cargo at 
Cadiz, and that, on the receipt of the invoice, 
Mr. Cakes shall pay the same in United 
States currency, with an additional amount 
sufficient to convert the same into American 
gold coin." He was also to pay interest, in- 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



surance, and wharfage. The answer admit- 
ted the execution of the charter-party. It 
denied the jurisdiction of the court, and al- 
leged that, after the contract was made, the 
parties agreed that if the master of the brig 
should not assent to the charter-party, it was 
to be void, and that the master did not assent; 
that the libellant did not provide a cargo at 
Cadiz, and did not furnish the master with 
funds, except by dhrecting him to draw on 
the libellant, which he was not bound to do; 
and that the brig had no funds. It denied 
all damage. There was evidence tending to 
show that the libellant had been in the salt 
trade with Cadiz for above forty years, and 
had a correspondent there who had agreed 
to furnish a cargo for this voyage at a 
certain price;, that the libellant wrote to 
the master at Lisbon, communicating the 
terms of the charter, and directing him,, 
in ease the funds of the brig were insuffi- 
cient, to draw on the libellant for the bal- 
ance. One of the parties sent the char- 
ter-party to the master at Lisbon. In his 
deposition, in answer to a question, what 
he did about the charter-party, he said: 
"Well, I weighed the contents in my mind, 
in the first place. I abandoned it I would 
not accept of it I notified Mr. Thaddeus 
Richardson to that effect soon after I receiv- 
ed the charter-party, perhaps a week after.'" 
The respondent received such a letter from 
the master, and notified the libellant, in writ- 
ing, that the master declined to accept the 
charter. The parties afterwards met and 
the respondent testified that he told the libel- 
lant that, if it was a great disappointment^ 
he would try to obtain him another vessel. 
An agent of the respondent testified to a simi- 
lar conversation; and they both said that the 
answer of the libellant was, that he cared 
nothing about it The libellant denied hav- 
ing had any such conversation with either 
witness. The libellant's evidence on the sub- 
ject of damages tended to show that the sea- 
son for selling salt of this kind was through 
the winter and early spring, before the fisher- 
men began their voyages; that if he had had 
this cargo at any time during the season of 
1868-69, he should have made a profit of 
about $1.25 on each hogshead; that vessels 
were difficult to obtain for this business; and 
that he tried to charter them, not only to 
bring this cargo, but for his trade generally,, 
and succeeded in obtaining only one ship, 
for which he paid a freight of twenty-five 
cents a bushel. It was agreed that the car- 
rying capacity of the brig Goodwin was one- 
thousand eight hundred and forty-seven hogs- 
heads, or fourteen thousand seven himdred 
and seventy-six bushels of salt 

S. Wells, for respondent (1) The admiral- 
ty has no jurisdiction of a contract of af- 
freightment, unless the goods have been ac- 



[18 Fed. Cas. page 618] 

tually shipped. Bich v. Parrott [Case No. 11,- 
760]; Clarke v. Ci-abtree [Id. 2,847]; Cutler 
V. Eae, 7 Ho\7. [48 TJ. S.] 729; The Tribune 
[Case No. 14,171]. (2) The agreement to fur- 
nish fluids was conditioned on the brig's hav- 
ing them; and the libellant should have been 
prepared to furnish them in the contingency 
which happened. He could not require the 
master to become responsible as drawer of a 
bib- (3) The measure of damages is the dif- 
ference in freight which the libellant would 
be obliged to pay to bring his salt to Glou- 
cester or Boston, as to which there is no suffi- 
ciemc evidence. 

J. 0. Dodge, for libellant (1) At the pres- 
ent day, there can be no doubt of the juris- 
diction of the district court in admiralty over 
damages for breach of a charter-party- The 
doubts that were expressed at one time have 
all been done away by the late decisions. (2) 
The stipulation that the brig should furnish 
funds was not conditional, but an absolute 
engagement that there should be funds forth- 
coming; and the libellant was not bound to 
do even as much as he did in authorizing a 
draft (3) The damages would often be the 
difference in freight; but, when other vessels 
cannot be obtained, it is the profit that might 
have been made on the goods. Sedg. Dam. 
(2d Ed.) 355-357; Brackett v. McNair, 14 
Johns. 170; Amory v. McGreggor, 15 Johns. 
24; O'Conner v. Forster, 10 Watts, 418; Bell 
V. Cunnhigham, 3 Pet [28 U. S.] 69; Arthur 
V. The Cassius [Case No. 564]. 

LOWELL, District Judge. Since the deci- 
sion in New Jersey S. N. Co. v. Merchants' 
Bank, 6 How. [47 U. S.] 344, it has not been 
doubted that the courts of admiralty of the 
United States have jurisdiction of a conti-act 
of affreightment; and this is now true of all 
voyages on the Great Lakes and other navi- 
gable waters of the country, as well as on the 
high seas. The Belfast, 7 Wall. [74 U. S.] 
624; The Eddy, 5 WaU. [72 U. S.] 481; The 
Harriman, 9 Wall. [76 U. S.] 161. The re- 
spondent contends that the jurisdiction does 
not attach until the goods have been shipped. 
The opinion in Rich v. Parrott, which he 
cites, contains no more than the intimation of 
a doubt created by some then recent remarks 
In The Freeman v. Buckingham, 18 How, [59 
IT. S.] 182, and Yandewater v. Mills, 19 How- 
[60 U. S.] 82. In the former of these cases, 
there is a dictum (page 188) that the law cre- 
ates no lien on a vessel as security for the 
performance of a contract to deliver cargo, 
until some lawful contract of affreightment 
Is made, and a cargo is shipped under it 
And, in the latter case, that remark is quot- 
ed and called a decision of the court; and a 
like rule concerning the privilege against ves- 
Gels is cited from Boulay-Paty, 19 How. [60 
U. S.] 91. But I do not understand the point 
to be decided in either of those cases; be- 
cause, in the one, the controlling considera- 
tion, was that no valid contract of affreight- 
18FED.CAS. — 33 
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ment had been made, the master having sign- 
ed a bill of lading for goods that had never 
been put on board his vessel, a fact which 
went quite beyond any question of lien; and 
in the other case, the contract was held to be 
one of partnership, and not of affreightment, 
and for that reason to be out of the sphere 
of the admiralty. 

In a case which was ably argued and care- 
fully considered, Mr. Justice Nelson, enforced 
a lien against a steamer for breach of a con- 
tract with a passenger, though the voyage 
had not been begun, and the libellant had 
not actually gone on board before suit 
brought The Pacific [Case No. 10,643], So 
did Judge Betts in respect to precisely such 
a contract and such a breach as are now in 
judgment, excepting that the proposed voy- 
age was only from New York to Brooklyn. 
The Flash [Id. 4,857], After stating the gen- 
eral rule, that the ship is bound by such an 
undertaking, the learned judge proceeds: 
"This principle does not require, as was con- 
tended by the counsel upon the argument, 
that the goods should be actually on board 
the vessel to raise the lien," And he gives 
some sound reasons for this opinion. 

No doubt, liens or privileges in the admiral- 
ty may often exist when the law of agency 
would not hold the principal to be bound. 
The master can impress liens on the vessel 
by acts and neglects which do not bind the 
owners; as where he is appointed by a spe- 
cial owner, or even where he is not lawfully 
master at all. There may be cases in which 
a vessel wiU. be bound for salvage, collision, 
bottomry, and, I think, for many other things, 
in which no person excepting the master can 
be sued ta any court; and it follows from 
this, that, until some service has been begun, 
there will be no privilege against the vessel 
under such circumstances. But this case, be- 
ing a personal one, does not raise any ques- 
tion of hen. The notion that the admiralty 
has no jurisdiction independently of lien, 
no power to give damages in a p^sonal ac- 
tion for breach of a maritime contract, has 
been long since exploded in this countiy. 
The case. The Tribune [supra], contains only 
a reference to Andrews v. Essex F, & M. Ins. 
Co. [Case No. 374], in which it was held that 
a mere preliminary contract, looking to a 
maritime contract, is not itsdf maritime and 
cognizable in the admiralty; as, for instance, 
an agreement to give a policy of insurance in 
a certain form. In other words, a court of ad- 
miralty, though it acts on equitable principles, 
has not the power of a court of equity to en- 
force specific performance. When the agree- 
ments are executory in that sense, as being 
incomplete, this court cannot deal with them; 
but when the contract has been fully made, 
and is a maritime contract, it has not been 
held in this country, within the last twenty- 
five years, that the only remedy for a breach 
of it is in a court of common law. That the 
admiralty has jurisdiction of charter-parties, 
and that it may give a remedy for a breach 
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of such contracts, are identical propositions. 

I do not find tliat this conti-act was to tie 
void if the master refused to accept it. Some 
admissions of the libellant were testified to; 
but they are opposed to the charter-party it- 
self, and cannot be received to control it. 
Nor do I consider it proved that the respond- 
ent offered to find another vessel as a substi- 
tute for the brig; and that the libellant, un- 
derstanding the offer, refused it The libel- 
lant denies it; and the conduct of the parties 
confirms the denial. If such an offer was 
made and refused, it is very doubtful whether 
it would estop the libellant from recovering 
damages. Higginson v. Weld, 14 Gray, 165. 
It is plain that the respondent had no other 
vessel to offer; and whatever was said can 
hardly have amounted to more than some sug- 
gestion or proposition of an equivocal charac- 
ter, that made no impression on the libellant's 
mind. 

Upon the true measure of damages, the dif- 
ference between the parties is rather of fact 
than law. This is not an action for misfea- 
sance or delay in transporting a cargo, or 
damages for its loss. In such cases, where 
a carrier has once talien possession of the 
goods, he may often be liable for the net mar- 
ket price, at the port of delivery, at the time 
when the goods would have arrived but for 
the fault of the carrier; or for a diminution 
in market value. Cutting v. Grand Ti-unk 
By., 13 Allen, 381; The Boston [Case No. 
1,671], But the damages for refusing to re- 
ceive a cargo are the necessary expenses to 
which the refusal has subjected the shipper, 
which are usually the increased rate of 
freight, if any, and often some incidental 
charges. The Tribune [Id. 14,171]; The Zeno- 
bia [Id. 18,209]; Crouch v. Great Northern 
Ry. Co., 11 Exch. 742; Ogden v. Marshall, 4 
Seld. (8 N. Y.) 340; Porter v. The New Eng- 
land No. 2, 17 Mo. 290. The cases cited by 
the libellant hold that, if it is impossible to 
obtain other carriage for the goods, the loss 
of a probable profit may be recovered; but 
they are exceptional, and are so explained 
by Grier, J., in charging the jury in the suit 
in 10 Watts. Therefore, I say the parties 
differ only on the question of fact whether 
other vessels could have been obtained to 
bring this cargo. It appears that the libel- 
lant ,did charter one vessel during the season, 
and that he made some effort to charter oth- 
er's. This is all that is proved with any de- 
gree of definiteness. It seems probable that 
ship-brokers might have given further in- 
formation as to the state of the market for 
freights. It appeared incidentally from one 
of the defendant's witnesses that ships were 
difficult to obtain at that time; and there was 
evidence that some vessels had been charter- 
ed during the season, but before the breach of 
this contract, for sixteen cents, and so on up 
to seventeen cents, a bushel. After the 
breach, it was the duty of the charterer, if 
he wished to claim damages of the respond- 
ent, to obtain a freight as low as he reason- 



ably might; and, whether he made any such 
exertions or not, the damages would be meas- 
ured by what he might have done in that re- 
spect I do not doubt that air. Oakes char- 
tered the ship in December as low as he 
could; but whether, in November, he could 
have done any better, or whether there may 
have been other vessels at any time during 
the season ready to serve at more reasonable 
rates, I do not know. Taking the evidence 
as given, I must award the difference be- 
tween seventeen and twenty-five cents a 
bushel. When the damages are unliquidated, 
whether the form of the action be tort or 
contract, the allowance of interest is within 
the discretion of the court or jury. Here the 
libellant in Jime, 1869, made a demand on the 
respondent for damages at one dollar per 
hogshead, though he considered the loss to 
be more than that The preponderance of 
testimony seems to me to be, that the delay 
in prosecuting the case, after this bill was 
rendered, was occasioned by a request of the 
respondent that the libellant would wait until 
the brig shoxild come to Massachusetts; so 
that the damages, if any, should fall equally 
on all interests, without raising any question 
of contribution, or requiring another action 
between the owners themselves. Under these 
circumstances, it seems to be just that inter- 
est should be charged from a reasonable time 
after the demand. I accordingly award to 
the libellant damages for the breach of the 
charter-party, as follows: Cost of freight be- 
yond that agreed on, 14,776 bushels at 8 
cents, $1,182.08; interest three years and four 
months, $236.41,— $1,418.49, and costs of suit 
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Case No- 10,393. 

In re OAKLEY. 

[5 Law Rep. 327.] 

District Court, S, D, New York. Aug,, 1842. 

Pbacticb — Decree of Baskruptcy Vacated. 

.Objections were interposed to the decree of 
bankruptcy, resting in part on matters of 
fact, touching the integrity of the bankrupt 
in his statements, and in part on points of 
law, as to the sufBciency of the schedules on 
their face. The legal objections were first 
set down on the calendar, and argued, as 
taking precedence of any inquii'y into the 
merits. The court, on the hearing, decided 
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that the papers were insufficient, and that the 
bankrupt could proceed no further, unless 
the schedules were properly amended. The 
petitioner thereupon proceeded ex parte to file 
amendments, and without submitting his 
amendments to the court for its allocatur, or 
obtaining the assent of the opposing creditor, 
moved for, and took a decree of bankruptcy. 
The court decided that this decree be vacated 
as irregular; that the petitioner if his pro- 
ceedings in relation to the amendments, could 
be upheld, could not in that way override the 
objections to the merits of his application. 
Those were referred to a commissioner and 
must be investigated and properly disposed 
of, before any steps could be taken towards 
a decree. That investigation was properly 
suspended until questions of form were set- 
tled, and the creditors now had a right to 
pursue the reference before a commissioner, 
on the merits. Decree of bankruptcy vacated 
with costs. 

]Vfr. Horrls, for petitioner. 

P, J. Joachemssen, for creditors. 
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OAKLEY V. BALLARD et al. 

BALLARD v. OAKLEY et al. 

[Hempst. 475.] i 

Circuit Court, D. Arkansas. Oct, 1846. 

Vesdok a"Nd Purchaser — Enforcement of Un- 
certain Contracts— Rescission. 

1. A vendee cannot occupy the attitude of an 
innocent purchaser without notice, where the 
vendor was not vested with the legal title. 

2. Courts of chancery will not make contracts 
for parties, nor enforce contracts when uncer- 
tain. 

3. Where in a contract it was stipulated that a 
previous agreement relative to the same subject- 
matter should be rescinded, and this second con- 
tract was afterwards rescinded; held, that this 
did not revive the first agreement, and that the 
rescission of one contract cannot revive another 
without express words, or a necessary implica- 
tion to that effect. 

[These were cross bills by James Oakley 
against Thomas B. Ballard and James W. 
Pinley, administrator of Allen M. Oakley, de- 
ceased, and Thomas B. Ballard against James 
Oakley and James W. Finley.] 

F. W. Trapnall, John W. Cocke, and Daniel 
Eingo, for complainant. 
Absalom Fowler, for defendants. 

OPINION OF THE COURT- From a re- 
view of the allegations andi proofs in this case, 
the following appear to be the material facts: 
Thomas B. Ballard, the defendant, in the 
original and complainant in the cross bill, be- 
ing entitled, to a donation from the United 
States of three hundred and twenty acres of 
land, sold the same on the 10th day of July, 
1828, to Allen M. Oakley, for §100, the receipt 

1 [Reported by Samuel H. Hempstead, Esq.] 



of which was acknowledged on the writing 
between them. On the 21st May, 1830, an 
agreement, under hand and seal, was enter- 
ed into between Thomas B. Ballard, Allen 
M. Oakley, James Lemmons, and John H. 
Fowler, reciting that the said Ballard, by 
virtue of the act of congi-ess of the 24th 
May, 1828, had been allowed a donation claim 
of two quai-ter sections of land, and had se- 
lected them adjoining the town, of Little 
Rock, and had made and erected certain imr 
provements thereon, and then occupied the 
house and premises so situated; and that for 
divers good and lawful considerations, the 
said Lemmons, Oakley, and Fowler had fur- 
nished the said Ballard with certain work 
and labor, care and diligence, and certain 
sums of money, to enable the said Ballard 
to carry on bis clearing and improvements, 
and to enable him to go to Batesville to es- 
tablish his claim to the said two quarter sec- 
tions of land. Lemmons, Oakley, and Fowl- 
er further agreed to aid and assist Ballard, 
and to furnish such other and further neces- 
saries towards his said settlement as should 
make his house fit for occupation; and he, 
on his part, agreed with them that he would 
do and perform all such acts ajid things 
as might be necessary to establish his claim 
to the above-named lands; and he also there- 
by granted, bargained, and sold to them four 
fifths of the land to be acquired by virtue 
of his settlement right. It was further stipu- 
lated that as soon as the title should be ac- 
quired, the land should be divided into five 
equal parts, and Lemmons was to have two 
parts, and Ballard, Oakley, and Fowler one 
part each. Shortly after this contract was 
mia.de, the parties, finding that the land offi- 
cers at Batesville refused to allow Ballard's 
claim to be located on the two quarter sec- 
tions of land on which he had settled and 
made an improvement, abandoned the con- 
tract and surrendered the writings into the 
hands of Ballard. 

It is proven by the testimony of two wit- 
nesses, that at the time the second contract 
was entered into, Allen M. Oakley expressly 
agreed that his first contract with Ballard 
for the purchase of Ms claim was rescinded, 
and he promised to destroy the papers, which 
were not then* present Ballard's claim has 
been located on. two quarter sections of the 
public lands on the Mississippi river, and 
patents therefor have issued to him; but 
whether the entry was made by Ballard or 
Oakley, does not appear. It seems that Allen 
M. Oakley did not destroy the writings con- 
taining the" original contract between himself 
and Ballard relative to the purchase of Bal- 
lard's, donation claim; but after the claim 
had been located, namely, on the 21st Janu- 
ary, 1837, sold and conveyed the land thus 
located to the complainant by a deed of that 
date. It may be material to remark, that 
James Oakley stands in the shoes of Allen M, 
Oakley, of whom he purchased. The legal 
title to the land iiever was vested in Allen 
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M. Oakley, and of course his vendee cannot 
occupy the attitude of an innocent purchaser 
Ti'ithout notice. Boone v, Childs, 10 Pet. [35 
V. S.] 177; WoodT. Mann [Case No. 17,9513; 
Flagg V. Mann [Id. 4,847]. 

The question then arises, whether the claim 
of Ballard, or rather the land on which it 
■was located, belongs to Oakley or to Ballard. 
By the first contract, Ballard sold his claim 
to Allen M. Oakley; by the second contract 
between Ballard, Oakley, Lemmons, and 
Fowler, the first contract was rescinded and 
annulled. They are inconsistent with each 
other and cannot stand together, and in fact 
Oakley agreed to bum or destroy the writ- 
ings, then absent, containing the only evi- 
dence of that contract. The second contract, 
by the mutual, consent of the parties, was al- 
so rescinded and annulled. To whoan does 
the claim now belong? The claim originally 
belonged to Ballard. Oakley purchased it 
from Ballard, and afterwards rescinded the 
contract of purchase; and from that time 
it had no vitality. By a second contract, 
Oakley takes an interest of one fifth in the 
claim, and this second contract is also re- 
scinded, and the writings surrendered into 
the hands of Ballard. If OaMey can now 
have any interest in Ballard's claim, it must 
be by virtue of the revival and resuscitation 
of the first contract; and this indeed is insist- 
ed on by the counsel of the complainant I 
cannot perceive the principle upon which the 
rescission of one contract can revive another 
without express words, or a necessary im- 
plication to that effect In this case it is not 
pretended that there was any express agree- 
ment to revive the first contract, nor do I per- 
ceive any thing in the circumstances from 
which such an intention can be implied. If, 
then, under both of these contracts, Oakley 
surrendered his rights, he cannot call on this 
court to restore them, in the absence of fraud 
or mistake, which are not alleged in the case, 
nor pretended to exist It is the province of 
a court of chancery to enforce contracts fair- 
ly entered into, but not to make contracts 
for parties where they have made none, nor 
enforce them when uncertain. Colson v. 
Thompson, 2 Wheat [15 U. S.] 336, 4 Pet 
Cond. R. 144, 

I am therefore of opinion, that the bill of 
James Oakley, the complainant, should be 
dismissed, and that the writings evidencing 
the first contract between Thomas B. Ballard 
and Allen M. Oakley ought to be cancelled; 
and that each pai-ty pay his own costs. De- 
creed accordingly. 

NOTE. At the same term, on the 31st Octo- 
ber, 1846, it was proved orally before the court 
that the lands in controversy exceeded the val- 
ue of two thousand dollars (Course v. Stead's 
Bx'rs, 4 Dall. [4 U. S.] 22, 1 Pet Cond. R. 217; 
U. S. V. The IJnion, 4 Granch [8 U. S.] 216, 
2 Pet Cond. R. 91) ; and after tendering an ap- 
peal bond, with security, to prosecute the ap- 
peal according to law, James Oakley, and 
James "W. Finley, as administrator of Allen M. 
Oakley, deceased, prayed an appeal to the su- 
preme court of the United States from the final 



decree rendered in the case, which was granted; 
but the case was not taken up, and the appeal 
was abandoned. 
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Case No. 10,394. 

In re O'BANNON. 

[2 N. B. R. 15 (Quarto, 6).] i 

District Court E. D. Missouri. 1868. 

Baxkruptct— Property Hel.-d- by Grantee in 
Fkatjd op Grantor's Creditors — Return in 
Schedules — Definition op Merchant or 
Trader, 

1. Property conveyed in fraud of the creditors 
of grantor, as between grantor and grantee, 
vests the title in the grantee, and must he re- 
turned in his schedules of properly when he 
has been adjudged a bankrupt, and if not so re- 
turned he is guilty of concealment. 

2. A party buying and selling goods for the 
purposes of gain, though but occasionally, is to 
be considered a merchant and trader, and must 
keep proper books of account, so that the cred- 
itors may learn the actual condition of his af- 
fairs. Discharge refused. 

The discharge of a bankrupt was opposed 
on several specifications. 

Specification 2. Concealing and failing to 
return five hundred and ninety acres of land 
in Vernon county, the title to which had been 
vested in the bankrupt by deed of William 
Shields, made January 13th, 1866, and falsely 
swearing that he had no real estate at the 
date of his petition, and had had none since 
1861. Upon the hearing it appeared that 
William Shields, against whom judgments 
had been recovered, for the purpose of pro- 
tecting his property from forced sales, made 
and put on record a deed for five hundred 
and ninety acres of land in Vernon county 
to his son-in-law, the bankrupt This deed 
was never actually delivered to the grantee, 
but prior and subsequent to the filing of his 
petition the bankrupt had executed deeds to 
purchasers from Shields, Shields receiving 
the money himself and paying all the ex- 
penses. The bankrupt testified that he nev- 
er considered the property as belonging to 
him, but to Shields, and that he was but a 
trustee, and as such made deed when re- 
quested by Shields. Shields, the grantor, 
stated very frankly what was his object in 
making the deed, and that it was to protect 
it from forced sales, judgments having been 
recovered against him, and many of his lands 
sold at ten cents per acre. 

TREAT, District Judge, held, that although 
the creditors of Shields might have attacked 
the deed as fraudulent, and although as to 

I [Reprinted by permission.] 
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them it was void and passed no title, yet as 
between Shields and the bankrupt the deed 
was valid to vest the title in the bankrupt, 
and give him an estate which passed to his 
assignee, and therefore that the bankrupt had 
concealed his property. 

Specification 4. Being a merchant and not 
keeping proper books of account. 

It appeared that the banki'upt since March 
2d, 1867, had been engaged in the general 
business of soliciting freight for a transpor- 
tation company, but had also purchased and 
shipped flour ana grain, making his payments 
by drawing biUs against his shipments, and 
that he had done so repeatedly. It also ap- 
peared that he had kept no legular books of 
account, day-book, blotter or ledger, and that 
his only means of determining the condition 
of his business was from the bills for pur- 
chases, accounts of sales returned, and the 
entries made on the margin of his check books 
on bank. <, 

a?BDa COURT held, that the bankrupt was 
a merchant and trader, and as such it was 
his duty to keep proper and correct books of 
account, so as to show the condition of his 
affairs. That it would appear that this duty 
had been purposely omitted, the bankrupt 
having previously failed in business, and yet 
buying, shipping and selling produce, with- 
out keeping any accounts whatever, keeping 
the profits and throwing the losses on his 
creditors. Specification number 4 sustained. 
Discharge refused. 



Case No, 10,395, 

In re OBEAR. 

In re THOMAS. 

is Dill. 37; i 10 N. B. R. 151; 1 Cent. Law 
J. 362.] 

Circuit Court, E. D. Missouri, July 8, 1874. 

Bankrupt Act — Retroactive Operation op 
Amendmest or Juxe 22, 1874, 

While the late amendment to the bankrupt act 
is retrospective in its operation so as to bring 
within it all cases commenced since December 
1, 1S73, and in which at the time of the pas- 
sage of said amendment, June 22, 1874 [18 
Stat 178], the petitions for the adjudications re- 
mained to he acted on, yet it does not annul or 
•disturb judgments rendered or adjudications 
made and in force at the time of the taking ef- 
fect of said amendment 

[Cited in Re Gomstock, Case No, 3,077; Re 
Leland, Id. 8,231.] 

These are petitions for review under sec- 
tion 2 of the bankrupt act. 

Facts in the case of E. G. Obear: On the 
4th day of May, 1874, a creditor's petition 
was filed against Obear in the district court 
for the Eastern distilct of Missom:i, stating 
that^ being a broker and a trader, he did, on 
the 28th day of May, 1873, suspend, and did 

■ 1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 



not within fourteen days, nor at any time 
thereafter, resume payment of his commer- 
cial paper. To an order to show cause, 
Obear appeared on the 13th day of May and 
admitted the petition, and he was thereupon, 
on that day, by the court, adjudicated and 
declared a bankrupt, and subsequentiy, June 
22d, an assignee was elected, to whom a 
deed of assignment was made, and was 
regularly proceeding in the discharge of his 
duties until June 30th, when the district 
court, on its own motion, made the following 
order: "It is ordered that the petitioning 
creditor amend his petition within thirty 
days so as to conform to the twelfth section 
of the act of congress, approved June 22d, 
1874, in the following respects, to-wit: 
"1st By alleging that the number of unse- 
cured creditors who have joined therein con- 
stitute at least one-fourth in number, and 
that the aggregate of their debts, provable 
under this act, amounts to at least one- 
third of all the debts so provable. 2d. Said 
amended petition shall be signed and veri- 
fied by the first five signers thereof, if so 
many there be, in the manner and form re- 
quired by said act 3d. The allegation in 
the original petition of the suspension of the 
debtor's commercial paper for fourteen days, 
shall be so amended as to aver the suspen- 
sion and non-resumption thereof within a 
period of forty days before the filing of the 
original petition of his commercial paper 
made or passed in the course of his business 
as such broker or trader. And it is further 
ordered that all other proceedings in the 
case be stayed until said amended petition 
Is filed." To this order the petitioning cred- 
itor, the bankrupt, and certain secured and 
unsecured creditors excepted; and it is to 
have the same reviewed that the petitioning 
creditor has brought the present petition. 

Facts in the ease of James S. Thomas: In 
this case a creditor's petition was filed 
against Thomas on the 25th day of April, 
1874, duly charging as an act of bankruptcy 
the suspension of his commercial paper on 
the 15th day of November, 1873. Such pro- 
ceedings were had that Thomas was regular- 
ly adjudicated a bankrupt on the 2oth day 
of April, and his case referred to a register. 
Creditors met on Llay 30th, and resolved to 
proceed under section 43 of the bankrupt 
act [of 1867 (14 Stat 538)], and appointea a 
committee of one, John G. Priest, as trustee, 
to whom all the property of Thomas was . 
conveyed, and who has since then been en- 
gaged in winding up and settling the trust 
On the 30th day of June the district court, , 
on Its own motion, entered an order similar 
to the one In Obear's case, above given, and 
which was excepted to in like manner, and 
is now here for review at the instance ol 
the petitioning creditor, the bankrupt and 
other creditors. 

J. B. Woodward, for Obear's creditors. 
Hill & Bowman, for Thomas's creditors. 
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DILLON, Circuit Judge. In both the cases 
before me the proceedings in the district 
court were commenced after December 1st, 
1873, and the adjudication of the debtors as 
bankrupts was made before the late act 
amending the bankrupt act took effect, and 
in neither of the cases had the estates then 
been fully settled. 

The recent amendment to the bankrupt law 
makes several important changes in respect 
to involuntary bankruptcy, and among other 
changes it requires that at least one-fourth 
in number of the creditors, representing one- 
third in amount of the provable debts, shall 
petition for the adjudication; and the time 
of the suspension of the payment of commer- 
cial paper, constituting an act of bank- 
ruptcy, is extended from fourteen days to 
forty days, and it prescribes and limits what 
shall be considered such paper. 

The amendatory act approved June 22d, 
1S74, is made retroactive in the following 
language: "The provisions of this section 
shall apply to all cases of compulsory or in- 
voluntary bankruptcy commenced since the 
1st day of December, 1873, as well as to 
those commenced hereafter. And in all 
cases commenced since the 1st day of De- 
cember, 1873, and prior to the passage of 
this act, as well as those commenced here- 
after, the court shall, if such allegation as 
to the number or amount of petitioning cred- 
itors be denied by the debtor by a statement 
in writing to that effect, require him to file 
in court forthwith a full list of his creditors, 
with their places of residence and the sums 
due them respectively, and shall ascertain, 
upon reasonable notice to the creditors, 
whether one-fourth in number and one-third 
in amount thereof, as aforesaid, have peti- 
tioned that the debtor be adjudged a bank- 
rupt. But if such debtor shall, on the filing 
of the petition, admit in writing that the 
requisite number and amount of creditors 
•iave petitioned, the court, if satisfied that 
the admission was made in good faith, shall 
so adjudge, which judgment shall be final, 
and the matter proceed without further steps 
on that subject. And if it shall appear that 
such number and a?Qount have not so peti- 
tioned, the court shall grant reasonable time, 
not exceeding, in cases heretofore com- 
menced, twenty days, and in cases hereafter 
commenced, ten days, within which other 
creditors may join in such petition. And if, 
at the expiration of such time so limited, the 
number and amount shall comply with the 
requirements of this section, the matter of 
bankruptcy may proceed; but if, at the ex- 
piration of such limited time, such number 
and amount shall not answer the require- 
ments of this section, the proceedings shall 
be dismissed, and in cases hereafter" com- 
menced, with costs," etc. 

Undoubtedly the new act is retrospective 
in its operation so ap to bring within it all 
cases commenced since December 1st, and 



in which, at the time of its passage, the peti- 
tions, for the adjudication remained to be 
acted on. 

Without entering upon the inquiry as to 
the competency of congress to annul by mere 
legislative declaration prior adjudications of 
bankruptcy, regularly made, in pursuance 
of laws in force at the time, and the con- 
veyance and acts thereunder, I am of the 
opinion that congress did not intend by the 
amendatory act to overturn or disturb adju- 
dications then already made and in force. 
The arguments in support of this view are 
derived from the language of the amend- 
ment; from the accepted principle of con- 
struction that statutes are to have no fur- 
ther or greater retrospective operation than 
plainly appears .to have been the legislative 
intention; and from the failure of congress 
to make any provision for the necessary 
consequences of setting aside all adjudica- 
tions in bankruptcy, and all acts done under 
them throughout the United States for the 
seven preceding months. 

While the language making the law retro- 
active as to cases commenced since Decem- 
ber 1st is very broad and applies to "all 
cases" commenced since that day and prior 
to the passage of the amendatory act, yet 
it is obvious that the purpose of congress 
was to put such cases upon the footing of 
new cases so as to enable them to participate 
equally in the benefits of the new provisions. 
But it is implied from the nature of the pro- 
ceedings and the steps that are prescribed 
to be taken in respect to both old and new 
cases, that by the language quoted, congress 
contemplated pending cases in which no ad- 
judication had yet been made. The law 
requires the adjudication to be made upon 
the petition of creditors, and as amended, 
requires a given proportion of the creditors 
to concur, and limits the time within which, 
both as to old and new cases, the requisite 
number and amount must join in the peti- 
tion. The court determines whether the 
requisite number and amount have or have 
not petitioned— if they have, the matter pro- 
ceeds, and the adjudication will or will not 
be made, depending upon whether the al- 
leged acts of bankruptcy are or are not es- 
tablished. On the other hand, if the stat- 
utory requirement as to the number and 
amount of creditors is not met, the provision 
is that the proceedings shall be dismissed. 
All this clearly shows that congress had in 
contemplation eases in which no adjudica- 
tion had been made, for these steps are all 
preparatory ^ an adjudication, and this 
view is further confirmed by the provision 
of section 13, amending section 40 of the 
original act. 

Besides, it is impossible to suppose that 
congress overlooked the fact that through- 
out the United States, between December 
and June, there were many hundred cases 
in bankruptcy in which adjudications had 
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been made and wMcli were in various stages 
of progress, some in which little had heen 
done, others in which property had heen 
sold, suits decided, and dividends made, but 
which were 'not yet entirely closed. If it 
had been intended by congress to annul all 
thatehad been done under the bankrupt act 
since the 1st day of December, overturning 
adjudications, and disturbing settlements, 
payments, dividends,- conveyances, etc., it is 
quite incredible that provisions would not 
have been made for this extraordinary and 
confused state of affairs. The amendatory 
act is silent as to the rights and remedies of 
the various parties who would be affected 
by legislation having this grave and exten- 
sive retrospective operation. The argu- 
ment, then, is a strong one that no such con- 
sequences were intended; and the more so 
since the retroactive provisions may have 
full effect given them by holding them as 
intended to apply to all cases commenced 
since the 1st day of December which had not 
progressed to an adjudication at the passage 
of the amendatory act. 

I am of the opinion, therefore, that the 
orders of the district court in each of the 
cases under review were erroneous, and they 
ai*e accordingly reversed. These orders were 
purposely made as they were, not as neces- 
sarily embodying the opinion of the district 
court, but that they might present for re- 
view cases which would measure the scope 
of the retroactive operation of the amend- 
atory act. And what I hold is that it does 
not affect decrees or adjudications then 
made, while conceding that its remedial pro- 
visions do in many respects apply to cases 
brought since December 1st, and which were 
pending when it went into operation. Or- 
'ders reversed- 

[Por a petition of the Broadway Savings 
Bank to vacate adjudication of bankruptcy in 
the matter of James S. Thomas, see Case No. 
13,891.] 

NOTE. The retroactive clauses of the late 
amendment to the bankrupt act have already, in 
several instances, come before the federal courts 
for construction and application. 

In Re Anpell [Case No. 386], Longyear, J., 
July 9th, 1874, held that the provisions of sec- 
tion 12 of the amendatory bankrupt act of 1874, 
which relate to the number and value of peti- 
tioning creditors, apply only to cases where the 
petition for adjudication was still pending, and- 
not to cases in which adjudications had passed 
upon the petition, before the approval of the act 
So it was likewise held by Blodgett, J., in Re 
ScammonJCase No. 12,430]. 

Judge ETopkins, of the United States district 
court for the "Western district of Wisconsin, in 
the Case of Raffauf [Case No. 11,525], bankrupt, 
decided that the amendment did not disturb ad- 
judications already made. The facts upon 
which the question arose were these: The bank- 
rupt has filed affidavit showing that the requisite 
number of his creditors did not petition for his 
adjudication according to the twelfth section of 
tte recent act amendatory of the bankrupt law, 



and moves that the proceedings be dismissed un- 
less a sufficient number join in the petition with- 
in the time prescribed in said act The petition 
was filed against the bankrupt in this case on , 
the 5th day of February, 1874, and an order was 
made reqmring him to show cause, on the 16th 
day of ^February, why he should not be adjudged- 
a bankrupt, which was duly served upon him. 
On the 16th of February he was adjudged 
bankrupt by default, and a warrant issued to a 
messenger in due form, upon which his property 
was seized, and his creditors notified of the first 
meeting before the register to elect an assignee. 
On tiie day fixed an assignee was duly chosen by 
the creditors, who ttfen and there accepted, qual- 
ified, and proceeded in the execution of his 
trust, under the assignment He was pursuing 
his duties as such assignee when the amenda- 
tory' act above mentioned was passed. The 
question raised in this case is whether the 
amendatory act applies to cases in the advanced 
condition this was when the act took effect. 

The conclusion of the learned judge was ex- 
pressed by him in the following language: "My 
conclusions upon the case here presented are, 
that it is not necessary to amend the petition, 
where there had been an adjudication before the 
amendment took effect; that the provisions of 
the amendment in regard to the number and 
amount of the petitioning creditors do not ap- 
ply to such eases; but on the contrary, I hold 
that the judgment of adjudication based upon a 
petition conforming to the provision of the law 
in force when made, is valid, and as binding 
upon the debtor and his creditors as if the 
amended act had not been passed; that the ad- 
judication removes the case beyond the domain 
of legislative control. The motion of the bank- 
rupt is denied." 

In re Rosenthal [Case No. 12,062], bankrupt, 
before the judge of the United States district 
court for the Western district of Missouri, pre- 
sented the following questions as stated in the 
opinion of Judge Krekel: "Can a bankrupt by 
a mere protest made to the assignee, alleging 
want of jurisdiction in the court, in a case com- 
menced since the 1st of December, 1874. and 
prior to the late amendments of the bankrupt 
law, stop the declaring of a dividend which could 
legally be declared under the law prior to the 
amendments?" The court very properly held in 
the negative, and in the course of its opinion re- 
marked: 

"All parties, debtor as well as creditors, may 
be willing that the proceedings pending shall go 
on to final settlement. It would require a very 
plain provision of law to show that congress in- 
tended to arrest and oust the court of the juris- 
diction of a case which had been commenced 
and prosecuted under existing laws and progress- 
ed to the satisfaction of all parties." 

Reduction of Fees— Fees of Clerk of District 
Court Section 18 of the amendment to the 
bankrupt act, approved June 22, 1874, provides 
tiiat after its passage "the fees, commissions, 
charges and allowances, excepting actual and 
necessary charges and allowances, of, and to be 
made by the officers, agents, marshals, messen- 
gers, assignees and registers in bankruptcy, shall 
be reduced to one-half of the fees, commissions, 
charges and allowances heretofore provided for 
or made in hke cases." In Re Hunt [Case No. 
6,882], bankrupt, it was held by the circuit judge 
of the Eighth circuit that this reduction applied 
to the fees of the clerk of the district court as 
well as to the fees, etc., of the other officers 
therein mentioned for services since June 22d, 
1874. 
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Case mo. 10,396. 

In re OBEEHOPFER. 

[9 Ben. 485; i 17 N. B. R. 546.] 

District Court, S. D. New York. May, 1878. 

Privileged Debts in Bankruptcy — Judgment 
AGAINST Assignee — Assignee's Costs 
AND Commissions. 
At the commencement of bankruptcy proceed- 
ings, tlie bankrupt, who was a manufacturer of 
woollen cloths, had in his mill wool which he had 
received from A. under a contract, by which he 
was to work it up into cloth for compensation. 
The assignee in bankruptcy took possession of 
the mill and of the wool in it, in the form of 
wool yarns and partly finished doth, and under 
the direction of the court was allowed to pur- 
chase other materials and complete the unfin- 
ished stock. A. demanded of the assignee the 
unfinished cloth, yam, and wool on hand, offer- 
ing to pay for the labor and material expended 
on it. The assignee refused to deliver it, and A. 
brought suit in trover against him and recovered 
a judgment for the amount realized by the as- 
signee from the sale of goods manufactured 
from A.'s wool, deducting the cost of labor and 
other materials put into them. A.*s claim was a 
doubtful one, and such as the assignee was jus- 
tified in contesting. The amount of money in 
the hands of the assignee was not enough to pay 
this judgment after deducting the costs, fees, 
and expenses of the assignee in the bankruptcy 
proceedings and his administration of the es- 
tate. A, thereupon moved the court that the 
judgment be paid by the assignee as far as the 
funds in his hands would go: Meld, that the pe- 
titioner having recovered damages had no claim 
to the money in the hands of the assignee, as be- 
ing his own property, and was entitled to no 
Sriority as against the claim of the assignee for 
is costs and expenses of administration paid 
or incurred, or for his commissions. 

[In the matter of Louis M, Oberhoffer, a 
bankrupt] 

A. P. "Whitehead, for the motion. 
J. E. Parsons, opposed. 

CHOATE, District Judge. The bankrupt 
was a manufacturer of woollen cloths. At 
the time of the commencement of the pro- 
ceedings in bankruptcy, he had in his mill 
certain tvooI which he had received from R. 
W. Abom and others, under a contract, by 
which he was to work up the same into cloth 
for them, and to receive compensation for the 
labor and materials used in the manufacture. 
The assignee took possession of the mill and 
its contents, including the wool in question, 
then in course of manufacture, in the form of 
wool yams and partly completed cloth. Un- 
<3er the direction of the court the assignee 
was allowed to purchase other materials and 
to complete the manufacture of cloth from 
the materials and unfinished stock in the 
mill, and the new material so purchased. 
The petitioners demanded of the assignee the 
unfinished cloth and yarn, and the wool on 
hand, belonging to them, offering to pay the 
charges for labor and materials expended 
thereon. The assignee having refused to rec- 
ognize their claim, they brought suit against 
Mm as assignee in the circuit court in trover, 



1 [Reported by Robert D. Benedict, Esq., and 
Benj. Ijincoln Benedict, Esq., and here reprint- 
ed by permission.] 



and after a trial and verdict in their favor, 
have recovered judgment for the prmcipal 
sum of $1,737.69 with §629.79 interest, as 
then- damages, 'and $208.11 costs. Under the 
insti'uetions of the court the recovery was 
limited to tlie amount realized by the as- 
signee from the sale of the goods manu- 
factured from the petitioner's wool, deducting 
therefrom the cost of labor and other ma- 
terials put into the goods hj the bankrupt 
and the assignee. The jury found the amount 
they were so entitled to, to be said sum of 
$1,737.69, and interest was allowed from the 
time of the demand made upon the assignee 
by the petitioners. 

The amount in the hands of the assignee is 
insufficient to pay this judgment in full after 
the payment of the fees, costs, and expenses 
of the assignee incurred in the course of the 
bankruptcy proceeding and in his adminis- 
tration of the estate, and the petitioners now 
move that their judgment be paid in full or 
so far as the funds in the hands of the as- 
signee will go toward its payment, the effect 
of granting which will be to give it a priority 
over the costs and expenses of administration 
and the commissions of the assignee. 

The motion must be denied. The position 
taken by the petitioners that the money in 
the hands of the assignee is their money can- 
not be sustained. If instead of bringing an 
action of trover for damages the petitioners, 
being able to trace into the hands of the as- 
signee and to identify in any fund or as part 
of any separate fund in bis hands the pro- 
ceeds of their goods, had claimed it as their 
own money on application to the court and 
proof of its identity, they might have had an 
order that it be paid to them, with proper 
deductions for labor and materials expended 
on their goods. Such a claim however, would 
not have extended beyond the money of the 
petitioners so traced and identified in the 
hands of the assignee with such increase 
thereof or interest thereon as the assignee 
might actually have realized on it in his 
hands. It would not extend to interest on the 
amount of their money, imless actually re- 
alized by the assignee, for beyond that any 
interest would not be their money, but dam- 
ages for the detenuon of their money or 
goods, nor would such claim extend to any 
costs. But instead of pursuing this remedy, 
perhaps because it was impossible for them 
to trace and identify the actual proceeds of 
their goods they have elected to sue the as- 
signee in trover, to sue for and recover not 
their own money, but damages, for the tor- 
tious detention of their goods. They have 
had their damages assessed and determined 
by verdict and judgment. They have there- 
by clearly lost and waived any claim they 
may once have had to the money in the hands 
of the assignee as their own money. All their 
rights against him are merged in the judg- 
ment. They cannot hold their judgment for 
damages and their title to the proceeds of the 
goods as their own too. 
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The petitioners tlien Iiaving no claim to the 
money in the hands of the assignee as their 
own money, have they any lien on it, or any 
claim of priority as against the claim of the 
assignee for the allowance of liis fees and 
costs and expenses of administration paid or 
incurred, or for Ms commissions? I think 
not Section 5101, Rev. St., proyides that hi 
the order for a dividend "the fees, costs, and 
expenses of suits, and of the several proceed- 
ings in bankruptcy, and for the custody of 
property" a,re first to be paid hi full. There 
is no express provision as to judgments that 
may be recovered against the assignee, and I 
■see no reason for preferring such a judgment 
over these expenses which are expressly pre- 
ferred by the statute. On the contrary the pref- 
■erence given to the fees, costs, and expenses of 
the assignee is clearly justand right. Assuming 
that the estate of the bankrupt is liable for 
such claims as that of the petitioners in pref- 
erence to th& claims of creditors of the bank- 
rupt, yet in no proper sense is there any es- 
tate to pay their claim, except what remains 
•after paying the necessary expense of admin- 
istering it, and realizing upon it, and thus 
creating the fund available to pay such 
■claims. Therefore by virtue of the express 
provisions of the statute as well as upon 
general equitable grounds, the fees, costs, and 
■expenses of administration must be first paid. 
I have had some doubt as to the assignee's 
■commission, the doubt being whether as 
against the petitioners, toward whom his act 
was tortious, he can equitably deplete the 
fund by taking out anything for his services, 
but I have concluded that he is entitled to 
bis commission. Though guilty of a technic- 
■ally tortious act as against the petitioners, 
the case clearly shows that even as regards 
their claim he has only done his duty to- 
ward the creditors. The petitioners' claim 
■was not so clear that it was his duty to yield 
to it, and it was so doubtful in fact and in 
law that a judicial investigation was neces- 
•sary, and it was settled only after a long 
trial, by the verdict of a jury. He has done 
nothing for which he should be deprived of 
Ms commissions. Motion denied. 
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Case ]Sro. 10,897. 

In re O'BRIEN. 

D. N. B. R. (1873) 176; i Bankr. Reg. Supp. 
38; 6 Int. Rev. Rec. 182.] 

Circuit Court, N. D. New Yorli. 

Bankeuptot — Appeal from Adjudication to 

CiKcoiT Court. 
1. Where an appeal from an adjudication of 
"bankruptcy was made from the district courts 



1 [Reprinted from 1 N. B. 
■mission.] 
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to the circuit court: Meld, such appeal would 
not lie, and should be dismissed for want of 
jurisdiction. 
[Cited in Famsworth v. Boardman, 131 Mass. 
118.] 

[2. Cited in Re Goodman, Case No. 5,540, 
and in Lawyer v.- Gladden, HO Pa. St 581, 1 
Atl. 660, to the point that, in a state where a 
feme covert may be sued upon her contracts, 
she may be declared a bankrupt.] 

[Appeal from the district court of the Unit- 
ed States for the Northern 'district of New 
York.] 

[In the matter of Mary A. O'Brien, a bank- 
rupt.] 

NELSON, Circuit Justice. The decision in 
the court below, and which is sought to be 
revised on this appeal is, that a feme covert, 
a trader, is within the bankrupt act of the 
2d March, 1867 [14 Stat 517]; and may be 
declared a bankrupt A preliminary ques- 
tion is raised, and must first be disposed of, 
and that is, whether the adjudication is one 
that may be revised on an appeal to tMs 
court? The second section of the act is chief- 
ly relied on, which declares "that the several 
circuit courts of the United States, &c., shall 
have a general superintendence and jurisdic- 
tion of all cases and questions arising under 
this act; and, except when special provision 
is otherwise made, may upon bill, petition, or 
other process, of any party aggrieved, hear 
and determine the case in a court of equity. 
The powers and jurisdiction hereby granted 
may be exercised either by said court or by 
any justice thereof in term time, or vaca- 
tion." Concurrent jurisdiction Is also given 
to the circuit courts with the district courts 
in suits by the assignee in bankruptcy 
against any person claiming an interest in 
the property of the bankrupt, or by such per- 
son against the assignee. Although the lan- 
guage of the fore part of this section is very 
broad and comprehensive, and the scope of 
it difficult to understand, yet we are inclined 
to think that, in connectioa with other provi- 
sions of the act, it must be construed as re- 
lating to cases of original, and not of appel- 
late jurisdiction. If construed to relate to 
the latter, it is apparent that every question 
decided by the district courts in the course 
of the proceedings in bankruptcy, would be 
subject to an appeal, which could hardly 
have been the intention of congress. But 
what, in our judgment, is decisive of this 
construction is, that the subject of appeals 
to this court from the district courts is spe- 
cially provided for and limited. The 8th sec- 
tion declares that appeals may be taken from 
the decision of the district courts in two 
cases: First, by the creditors whose claim 
against the bankrupt has been wholly or in 
part rejected; and, second, by the assignee 
who is dissatisfied by the allowance of any 
claim. These two appeals arise out of the 
decisions of the district court in the course 
of the bankrupt proceedings proper, and are 
the only instances- of the kind provided for. 
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They are distinct from appeals in eases in 
equity arising under tlie act, when the debt 
or damages amount to more than ?oOO. The 
24th section proTides for the mode of appeal- 
ing by the aggrieved creditors, and one of 
the rules in banki'uptey carries it out more in 
detail. Having arrived at the conclusion 
that the decision is not the subject of an ap- 
peal, and hence, that this court has no juris- 
diction of it, the question on the merits is 
not before us, an'd will not be examined. Ap- 
peal dismissed. 

O'BRIEN (BOSSEAU v.). See Case No. 1,667. 

O'BRIEN (COOKE v.). See Case No. 3,177. 

O'BRIEN (MILLER v.). See Case No. 9,586. 

O'BRIEN (UNITED STATES v.). See Case 
No. 15,909. 



Case mo. 10,398. 

O'BRIEN V. WOODY. 

[4 McLean, 75.] i 

Circuit Court, D. Indiana. May Term, 1846. 

FoREi^x Will — Title to Lands — Aliens and 

Citizenship— Judgment against Executoks 

— Sale on Execution*. 

1. Under the statute of Indiana, a will made 
and recorded in any other fetate, according to 
the laws of such state, is valid to pass lands or 
other property in Indiana; and a copy duly cer- 
tified from such record is made evidence. 

2. An alien in the United States before 1802, 
may be admitted to the rights of citizenship, 
without proof of having resided, etc, five years. 

3. A judgment against executors in Indiana, 
does not authorize an execution against the 
lands of the deceased. 

4. A sale of land on such an execution can 
confer no title. 

[This was an action in ejectment by O'Brien 
against Woody.] 

Mr. Judah, for plaintiff. 
Mr. Bright, for defendant. 

OPINION OF THE COURT. The lessor 
of the plaintiff claims the tract of land in 
controversy, as devisee of Thomas Jones. 
The patent is dated the 12th of July, 1812, 
and was issued to Jones. An esemplifi.ca- 
tion of his will being offered in evidence, 
was objected to, as not being duly authenti- 
cated. Jones died in the state of Pennsylva- 
nia, and a copy of the will is offered under 
Act 1824, § 8, which provides that "wills de- 
vising lands in this state, executed abroad, 
and proved according to the law of the coun- 
try in which executed, and so duly certified 
under the seal of the court, or officers taking 
such proof, and the signature of the clerk of 
such court, and the same authenticated by the 
certificate of the presiding judge of such 
court, or the first judge of the county, or 
district, that the certificate is in due form of 
law, shall be sufficiently proved to admit the 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



same to record, and be of like force as if tak- 
en within the state," etc. "And copies of the 
wiUs and testaments and codicils, proved as 
aforesaid, etc., and authenticated as afore- 
said, shall be good and sufficient evidence of 
the devises or title therein contained." 

It is objected that the statute requires the 
original will to be produced, having the au- 
thentication above specified. If the original 
were produced with the proofs, it might be 
evidence; but the statute declares a copy cer- 
tified as required, shall be evidence. A copy, 
as in this case, from the Pennsylvania record 
of wills. As the will with its authentica- 
tion may be recorded in this state, a copy 
from such record, it is presumed, would be 
evidence. 

We think that the authentication Is a sub- 
stantial compliance with the act above cited. 
And if that law, as to the mode of proof, 
differs somewhat -from the Indiana act on the 
same subject, still the above statute makes 
the proof vahd. In regard to the proof of the 
will, the Pennsylvania mode is substituted 
for that of Indiana. If the original will were 
produced, it might be necessary, as laid down 
in Roberts, WiUs, 145, to prove to the jury 
that it was attested by the witnesses. But 
the statute makes the copy duly authenticat- 
ed evidence, without this proof. 

It is objected that Thomas Jones was an 
alien, and that he consequently, could not 
transmit land by devise. That being an 
alien, on office found, his land would have 
reverted to the state And although this pro- 
ceeding was not had, yet on his death the 
land passed to the state, as an alien could 
not transmit it by will.- It is proved that the 
devisor was an alien. But under the act of 
congress of the 22d March, 1816 [3 Stat 258], 
it is provided that "any alien residing in the 
United States before 1802, may be admitted 
to the rights of citizenship without proof of 
having resided, etc., five years," etc. Under 
this act, it is alleged that Jones became a 
citizen; and we think there is reasonable- 
proof of the fact. 

The defendant shows a sheriff's deed in 
1828, and a record of a judgment and execu- 
tion in Knox county, against Thomas Jones,, 
under which the land in controversy was sold 
to Welbum; also, a deed from Welbum and 
wife to Block, and from Block and wife to 
the defendant The judicial proceedings in 
Knox county were irregular. The judgment 
was obtained against one executor, there be- 
ing two. And it was against the lands and 
tenements of the defendant when there was 
no statute authorizing such a procedure. At 
common law, a judgment against an adminis- 
trator or executor, does not authorize a sale 
of the real estate of the deceased. 

Under the charge of the court, the jury 
found the defendant guilty, as charged in the 
declaration, to the extent of the interests rep- 
resented by the lessors of the plaintiff. And 
there was a judgment entered on the ver- 
dict 
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Case "No. 10,399. 

O'BRIEN COUNTY v. BROWN. 

[1 Dill. 5S8.] 

Circuit Court, D. Iowa. 1871. 

LiJUTATios OP Action— FiiAOD — Notice — Juitis- 

BIOTION — FlJADDULEXT JODGMEST. 

1. The circuit court has jurisdiction of a bill in 
equity filed by defendant in a judgment ren- 
dered therein, against an assignee of a judgment 
plaintiff, to set aside the judgment for fraud, 
though both assignee and plaintiff be citizens of 
the same state, as such proceeding is merely a 
continuation of the original suit. 

[Cited in Re Sabin, Case No. 12,195.] 

2, Discovery of fraud, in the meaning of the 
statute of limitations, is not to be imputed to a 
county simply because it was known to its of- 
ficer who committed it. 

In equity. 

H. B. Wilson and T. M. Dye, for county. 
Joy & Wright and Withro^ & Wright, for 
defendant. 

DILLON, Circuit Judge. We decide the 
following points: 

1. The court has jurisdiction of a bill in 
equity, filed by the defendant in a judgment 
rendered therein, against an assignee of the 
judgment plaintiff, to set aside the judgment 
for fraud, though such assignee and the com- 
plainant be citizens of the same state. Such 
a proceeding is, in substance, a continuation 
of the original suit. Jones v. Andrews, 10 
Wall. [77 U, S.] 327; Dunn v. Clarke, 8 Pet 
[33 U. S.] 1; St Luke's Hospital v. Barclay 
[Case No. 12,241]; Dunlap v. Stetson [Id. 
4,164]. 

2. The bill brought by a county to set aside 
a judgment, charged to have been fraudulent- 
ly procured on county warrants fraudulently 
issued (the assignee of the judgment being 
charged with complicity and notice of the 
frauds alleged), held sufficient on demurrer. 
Clark V. Des Moines, 19 Iowa, 199; Clark 
V. Polk Co., Id. 243; Burtis v. Cook, 16 Iowa, 
194. 

3. Discovery of the fraud, -within the mean- 
ing of the statute of limitations, is not to be 
Imputed to the county from the moment the 
fraud was perpetrated, simply because it 
was known to the officer who committed it. 
Martin v. Smith [Case No. 9,164]. 



O'BRIEN COUNTY (PHELPS v.). See Case 
No. 11,078. 

O'BEYAN, THE RICHARD. See Case No. 
11,767. 



Case Wo. 10,400. 

O'OALLAGHON v. RIGGS. 

[The case reported under above title in 5 Am. 
Law Reg. 139, is the same as Case No. 7,361.] 



O'OALLAHAN (UNITED STATES v.). See 
Case No. 15,910. 



Case M"o. 10,401. 

The OCEAN. 

[1 Spr. 535; i IS Hunt, Mer. Mag. 293.] 

District Court, D. Massachusetts. Feb., 1848. 

Shipping — Bill of Sale— Defeasible upon Cer- 
tain Conditions— Right's op Third Persons — 
Joint Owners — ^Thkir Respective Rights. 

1. Where there is a bill of sale of a vessel, ab- 
solute on its face, but by a collateral agreement 
between the parties, defeasible upon certain con- 
ditions, third persons cannot avail themselves 
of such conditions to defeat the title of the 
grantee. 

2. Where two persons were joint and equal 
owners of a vessel, and one of them, while in 
possession as ship's husband, improperly left her 
in an unsafe condition, with no person on 
board, and the other half owner took possession, 
the court refused to interfere with such posses- 
sion. 

This was a libel in a cause of possession. 
The libellant [J. N. Harding] was owner of 
one-half of the schooner Ocean, the other 
half belonging to one Eaton, of New York, 
who gave a bill of sale of his half to the 
claimant, as collateral security for a debt. 
The libellant, as managing owner, and ship's 
husband, sent the vessel upon a voyage, and 
after her return, had made some prepara- 
tions for sending her npon another, but had, 
for several days, left her in an unsafe con- 
dition, not properly fastened, nor locked up 
and with no one on board. While in this 
condition, the claimant [C. A. Replier] took 
possession of her, and refused to give her 
up to the libellant, claiming at the time (im- 
der a mistake of title), the entire ownership. 
After this suit was brought, he abandoned 
the claim for the whole vessel, and relied 
on his title tinder Eaton, to one-half, and 
claimed the right to possession. The libel- 
lant contended that the claimant's title un- 
der Eaton, was void, he not having fulfilled 
the terms of his collateral agreement; and 
that if the claimant's title was good, the 
right to possession was in the libellant, who 
had never abandoned the general possession 
and oversight of the vessel, and had equi- 
table claims upon her for advances, and by 
reason of contracts for a new voyage. 

R. H. Dana, Jr., .for libellant. 
0. L. Hancock, for claimant. 

SPRAGUE, District Judge. The bill of 
sale from Eaton to the claimant, is absolute 
on its face, conveying all right of property 
which Eaton had. This is valid as against 
third persons. Eaton alone could take ad- 
vantage of a forfeiture growing out of any 
collateral agreement, and it is not competent 
for the libellant to dispute the claimant's 
title. Considering, therefore, the claimant 
as rightfully holding the part that originally 
belonged to Eaton, it becomes a simple ques- 

i [Reported by P. B. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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tion of possession between half owners. 
J'rom the evidence, the court is satisfied that 
the libellant so negligently kept the vessel, 
that the claimant was warranted in taking 
possession of her. The nest question is, 
was he bound to restore her to the libellant 
■upon request? It has not been shown that 
the libellant has claims on the vessel for 
advances, or by reason of any contract for a 
new voyage, which establish an equity in 
his favor. I must leave the possession 
where I found it, that is, with the claimant. 

As the libellant has suggested that this 
suit would not have been brought, but for 
the claimant's assertion of title to the whole 
vessel, there should be no costs prior to the 
amendment of the claim. 

Decree that the libel be dismissed, with 
costs to the claimant after the filing of his 
answer. 



Case ISTo. i0,402. 

The OCEAN BELLE, 

[6 Ben. 253.] i 

District Court, S. D. New York. Nov., 1872. 

Jdrisdictiox— Rights op Majority axd Minor- 
ity Shipowners— Power to Sell— Bond 

FOR SSFE ReTDRN. 

1. A court of admiralty has no power to de- 
cree a sale of a vessel, at the instance of the 
ownera of a minority interest, except, perhaps, 
as the result of the failure of the owners of the 
majonty interest to give security for the safe 
return of the vessel. 

2. A court of admiralty has power to decree a 
sale, m case of a dispute between owners of 
equal moieties, as to the employment of the ves- 
sel. 

[Cited in Coyne v. Caples, 8 Fed. 640.] 
ISee The Annie H. Smith, Case No. 420.] 
2- A court of admiralty has no jurisdiction in 

matters of accounting between part owners of 

a vessel. 

niCSited in The John E. Mulford, 18 Fed. 457; 

4. A court of admi.'-alty cannot require the 
owners of a majority interest in a vessel to give 
a bond to the minority interest to cover indebted- 
ness of the vessel to the minority owners, or to 
indemnify them against loss in her future em- 
ployment. 

In admiralty. 

E. D. McCarthy, for libeUants. 
0. Donohue, for claimants. 

BLATOHFORD, District Judge. The libel 
in this case, filed in December, 1869, styles 
itself a libel "in a cause of possession and 
sale." It prays for no process against the 
vessel or against any person. On the filing 
of the libel, a monition commanding an at- 
tachment of the vessel was issued. Under it, 
the vessel was attached. A claim to the ves- 
sel was filed on behalf of the owners of 
eleven-sixteenths of her. She was discharged 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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from arrest, on a bond in the sum of ?4,o00, 
conditioned to abide the decree of the court. 
The libel states, that It is brought against 
the vessel, and against all persons lawfully 
intervening for their interest in her, and es- 
pecially against Richards, Adams & Co., own- 
ers of two-sixteenths of her; that the libel- 
lants are the owners of five-sixteenths of her, 
having owned four-sixteenths since the 30th 
of December, 1864, and one-sixteenth since 
the 3d of November, 1865; that they bought 
the fomr-sixteenths when she was new, and 
paid for it a proportional part of ?14,000, and 
that they paid for the one-sixteenth a pro- 
portional part of $12,000; that, by misman- 
agement, she has depreciated in value; that, 
although, since December, 1864, nearly ?4,000 
of repairs have been put upon her, she is not 
now worth more than ?6.500; that her depre- 
ciation is also due to the fact that she has 
been controlled by parties who now have but 
a nominal interest m her, and who have never 
owned more than two-sixteenths of .her, and 
to the fact that her owners have always been 
at variance as to what voyages she should 
make, who should command her, and what 
repairs, if any, should be put upon her; that, 
for the past three years, from year to year, 
she has lost money to her owners; that, in 
no one year during the past three years, has 
she earned enough, over and above expenses, 
to pay interest, to say nothing of necessary 
insurance; that, during the year 1866, the 
libellants advanced considerable money to 
pay her expenses; that, in September, 1866, 
they paid for her repairs, when she put into 
Newport in distress, and have never been re- 
paid therefor; that she is now unfit for sea, 
requiring to be refitted as to her sails, and 
rigging, and to have other repairs, at a cost 
of not less than $2,000; that their interest 
in the vessel, bought for $4,250, is not worth 
more than $2,000, and they have ofiEered to 
sell it to Richards, Adams & Co. for that 
sum, which offer has been refused; that the 
value of the vessel is every day depreciating; 
that, for five years, she has made but one 
or two successful voyages; that, under her 
present ownership, and management^ she nev- 
er will make successful voyages; that, unless 
this court shall intervene to protect the libel- 
lants, their whole interest will quickly be lost 
to them; that they have frequently offered 
their co-owners either to buy or sell, on the 
same terms, whether as buyers or sellers, but 
no result has been reached, or can be; that 
the ownership of the vessel is, the libellants 
five-sixteenths, which is the largest belonging 
to any single individual or firm, one Emery, 
formerly master of the vessel, three-six- 
teenths, one Farwell, one-sixteenth, one 
Locke, one-sixteenth, one Barnes, one-six- 
teenth, one Caldwell, one-sixteenth, one Nick- 
erson, two-sixteenths, and Richards, Adams 
& Co., ship's husbands and agents of the ves- 
sel, two-sixteenths, but only nominally, they 
having transferred it to another; that the 
vessel is about to sail on a voyage, buf whither 
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the libellants do not know; and that they 
have protested against her further use and 
employment. 

The prayer of the libel is for a decree, that 
the vessel he sold, for the benefit of her cred- 
itors and owners, the proceeds to be applied, 
first, to the payment of all her just debts, and 
the balance to be then distributed among 
her owners; that, until such decree and sale, 
the libellants be given possession of the ves- 
sel, to be used by them prudently and with 
discretion, they offering to give a bond, in 
double the amoiint of the value of all ad- 
verse interests in the vessel, to use her with 
care and prudence, and to render just ac- 
counts of all her earnings and expenses, and 
to do such other things as the court shall im- 
pose, in the condition of the bond; and that, 
in case the vessel shall be given over to the 
use and possession of owners other than the 
libellants, a bond be required of them, in 
double the value of the interest of the libel- 
lants in the vessel, and also in double the 
further amount of the indebtedness of the 
vessel to the libellants for moneys advanced, 
and that such bond shall indemnify the libel- 
lants against further loss, and guarantee to 
them the payment of moneys expended on ac- 
count of the vessel such expenses to be as- 
sessed by a commissioner of the court. 

The claimants of eleven-sixteenths of the 
vesssel except to the libel on these grounds: 
(1.) It does not state a cause of action cog- 
nizable in this court; (2.) This court has no 
power under the statements in the libel, to 
take the possession of the vessel from the 
claimants, or to deliver it to the libellants; 
(3.) This coui*t has no jurisdiction to order 
the sale of the vessel to pay her debts; (4.) 
The libellants do, not set up any facts that 
entitle them to the interference of the court. 
They also answer the libel, taking issue on 
its material allegations, and praying for its 
dismissal. 

The main prayer of the libel is for a sale 
of the vessel. There is an incidental pray- 
er, that, until the sale, possession of the ves- 
sel be given to the libellants; and that, if 
possession be given to the other owners, a 
bond of a certain character be required from 
them. 

The court has no power to order a sale of 
this vessel, on the facts set out in the libel, 
to pay the debts and distribute the residue of 
the proceeds, on the demand of the owners 
of five-sixteenths of her, and against the will 
of the owners of the rest, except, perhaps, as 
the result of a failure of the owners of the 
eleven-sixteenths to give security for the safe 
return of the vessel. Such power of sale has 
never been established in this country. A 
power of sale has been exercised where the 
dispute was between the owners of equal 
moieties, as to undertaking a particular voy- 
age or adventure, as in Davis v. The Seneca, 
18 Am, Jur. 486, and in The Vincennes [Case 
No. 16,945], cited in 2 Pars. Shipp. & Adm. 
343. The power is thus expressly limited 



by Judge Story, in his treatise on Partner- 
ship (section 439), and in his opinion in The 
Orleans v. Phoebus, 11 Pet [36 U. S.] 175, 
183. In that opinion he says, speaking for 
the comrt: "The jurisdiction of courts of ad- 
miralty, in cases of part owners, having une- 
qual interests and shares, is not, and never 
has been, applied to direct a sale, upon any 
dispute between them as to the trade and 
navigation of a ship engaged in maritime 
voyages, properly so called. The majority 
of the owners have a right to employ the ship 
in such voyages as they may please, giving a 
stipulation to the dissenting owners for the 
safe return of the ship, if the latter, upon a 
proper libel filed in the admiralty, require it. 
And the minority of the owners may employ 
the ship in the like manner, if the majority 
decline to employ her at alL" 

Nor has this court any power to take the 
vessel out of the possession of the majority 
owners, and put her into the possession of 
the minority owners. As the majority intend 
to employ her on a voyage, they have a. 
right to select the voyage, and to keep pos- 
session of the vessel, while she is employed^ 
subject only to the requirement of giving- 
bond for her safe return, if such bond is re- 
quired. 

The bond asked for by the libel, in case the 
vessel is left in the possession of the other- 
owners, is one which this court has no power 
to require, except so far as the libel may be 
regarded as asking for a bond for the safe- 
return of the vessel. The court has no ju- 
risdiction in matters of account between part, 
owners of a vessel. The Orleans v. Phoebus, 
11 Pet [36 U. S.] 175, 182; Grant v. Poillon, 
20 How. [61 U. S.] 162; Ward v. Thompson, 
22 How. [63 U. S.] 330. It follows, therefore, 
that it cannot require the other owners to- 
give a bond to the libellants to cover the 
past indebtedness of the vessel to the libel- 
lants, or to indemnify the libellants against 
future loss in the employment of the vessel. 
Besides, such a proceeding would be substan- 
tially to permit the libellants to libel the ves- 
sel in rem for a claim alleged to be due by 
her to them as owners, and that for a claim 
the amount of which cannot be ascertained, 
except as the result of an accounting among 
all the ownei's. 

The libel does not ask for security for the 
safe return of the vessel, nor has it any pray- 
er for general relief. The exceptions are al- 
lowed, so far as the second and third grounds 
of exception are concerned. The first and 
fourth will be allowed, and the libel will be- 
dismissed, unless the libellants shall apply 
for leave to amend their libel, so as to make- 
it one praying for security for the safe re- 
turn of the vessel. 
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OCEAN BELLE, The (PENT v.). See Case- 
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Case Ko. 10,403. 

The OCEAN BIRD. 

[2 Spr. 261.] 1 

District Court, D. Massachusetts. Feb., 1864. 

PiiiZE — Attempt to Violate Blockade. 

Vessel ostensibly bound to Port Royal, then 
in the possession of the United States forces, 
condemned for an attempt to break the block- 
ade of other ports. 

In admiralty. 

R. *H. Dana, Jr., U- S. Atty,, for the United 
States and captors. 

SPRAGUB, District Judge. This vessel, a 
small schooner, of about 18 tons burden, was 
captured by the United States steam gunboat 
Norfolk, on the 23d of October last, off the 
west coast of Florida, The vessel and her 
cargo were owned in Nassau, and she had 
sailed from that port a few days before. 
Her papers declared the voyage to be from 
Nassau to Port Royal, S. C; but, when sight- 
ed she was beating to the southward with 
a fair wind for Port Royal, The master, 
also, in his deposition, admits that he was 
destined, to any blockaded port he could safe- 
ly enter, and Port Royal was only a possible 
ultimate destination in case he should aban- 
don his intention of entering a blockaded port. 
He makes no claim for his vessel or cargo, 
although he was a part-owner of the cargo. 
The vessel and cargo must be condemned for 
attempt to break blockade, coupled with the 
holding out of a false destination. 

The vessel was left at Port Royal, as unfit 
to be sent in for adjudication, and the cargo, 
chiefly salt, was sent here in the United 
States steamer Circassian, with the witness- 
es. The decree of distribution will be with- 
held until the value of the vessel can be as- 
certained, and her proceeds deposited here. 



Case No. 10,404. 

The OCEAN BRIDE. 

[1 Hask. 331.] 2 

District Court, D. Maine. 1871. 

Shipping — Fishery License — Importation op 

Foreign Merchandise— How Shows — For- 

PEiTURE — Single Act of Trading. 

1. A vessel licensed for the Gsheries, that 
brings merchandise from a foreign port with 
the knowledge or consent of her officers, is en- 
gaged in other trade, and is liable to forfeiture 
under section 32 of the act of February IS, 
1793. 

2. When the importation is admitted or prov- 
ed, the burden rests with the claimants to es- 
tablish their innocence. 

3. The illegal employment may be shown 
from circumstances, even against the direct tes- 
timony of the master and crew. 

1 [Reported by Hon. Richard H. Dana, Jr., 
and here reprinted by permission.] 

2 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



4. Goods of less value than $500 found on 
board will work a forfeiture of the vessel, not- 
withstanding section 21. 

5. A single act of trading, not authorized by 
the license, will work the forfeiture, even though 
the business of the license is still continued. 

In admiralty. Libel in rem by the United 
States, claiming a forfeiture of the schooner 
Ocean Bride for a violation of the revenue 
laws, by , being engaged in a trade other 
than that for which she was licensed. The 
owners, one of whom was the master, made 
claim and answer, denying all knowledge of 
the illegal traffic charged. 

Nathan Webb, Dist. Atty., for the United 
States. 
William L. Putnam, for claimants. 

FOX, District Judge. This schooner be- 
longs to Gloucester, Mass., and was licensed 
in January, 1870, for the fisheries for one 
year, thi'ee-fourths of her being owned by 
John McLfOud and the residue by his sons, 
Jesse and Alex., Jesse acting as the skipper 
and Ales, as one of the crew. She was 
seized in September by the collector of Port- 
land for being employed in a trade other 
than tfiat for which she was licensed. • 

She sailed from Gloucester in August with 
a crew of ten men. She cruised along the 
coast of jNIaine without great success in fish- 
ing, and about the 1st of September put into 
Yarmouth in the province of Nova Scotia, 
about 3 p. m., and sailed early the next 
morning. She then proceeded westwaxdly, 
on the evening of the 3d of September off 
Isle Hant, was run into by another vessel, 
carrying away her bowsprit, &c., and she 
was obliged to make this port for repaii-s. 
She arrived the 4th, was overhauled by the 
revenue officers on the 7th, and after a pret- 
ty diligent search there was found carefully 
stowed away in her run twenty cases of 
brandy and one case of gin. The skipper, 
on being informed by the officers that they 
suspected his vessel, stated that there were 
no dutiable articles on board, as they had 
not been into any port on the voyage where 
they could be obtained. He was present 
when the forecastle and house were exam- 
ined; offered to open the barrels of salt to 
satisfy the officers that they did not contain 
any smuggled goods. He accompanied the 
officers into the after-cabin, was present 
with them a part of the time, but left be- 
fore the discovery of the liquors, having, as 
is stated, been called to go to the black- 
smith's for some bolts which were needed 
for the repairs. 

The run is in the stem of the vessel di- 
rectly aft of the cabin, without access, ex- 
cepting through an opening in the bulkhead 
back of the movable stairs from the deck to 
the cabin, the floor of the cabin being about 
four feet below the deck, the stairs project- 
ing into the cabin. The opening in the par- 
tition separating the cabin from the mn was 
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closed by a piece of sail-cloth, the edges of 
which were under the mu, and it was. in 
part kept in its place by the boxes under the 
floor of the run being nearly even with that 
of the cabin. The master, his brothers and 
three of the crew slept in the cabin. The 
whole run was filled with the cases of liq- 
uor which were stowed so as to resist the 
force of the waves. The case which was 
next to the opening was gin. Its cover was 
split one bottle was missing from it, and a 
similar bottle, empty, was found at the time 
in one of the lockers in the cabin. The re- 
port of the revenue officers also showed that 
one or more of the cases of brandy were 
short of their complement of bottles, which 
were of a very peculiar size and form, and 
inarked "imperial." One similar to them was 
also found in the locker. 

After the skipper was informed of the find- 
ing of the hquors on board the schooner, he 
denied all knowledge of their being there, 
could give no information in relation to 
them, excepting that he supposed that they 
must have been put on board at Yarmouth 
by some one unknown to him, and without 
his knowledge or authority. 

The liquors were advertised by the collect- 
or and no one appearing to claim them have 
been sold at public auction. 

The answer is sworn to by the claimants 
and in it they severally deny all knowledge 
of the liquors having been placed on board 
of the schooner, and they have been exam- 
ined as witnesses at the hearing, and each 
of them in the most direct and positive lan- 
guage re-afflrms his denial and asserts that 
the cases were there without his consent, au- 
thority or knowledge, and that he had no 
suspicion tliat any were on board until they 
were so informed by the revenue officers. 

If these statements of the claimants axe 
credited by the court, the defence is sus- 
tained, as I do not hold that a vessel would 
be subject to confiscation when goods have 
been put on board of her secretly without 
the knowledge of her officers. Those in au- 
thority should consent to or connive at the 
•employment in order to subject the vessel to 
forfeiture. 

"The story now told is indeed a very ex- 
traordinary one, and yet is supported by 
positive, direct testimony. It is certainly the 
duty of the court not lightly to susi)ect the 
truth of the statements clothed with the 
solemn sanctions of an oath and supported 
by numerous concurring witnesses. But tes- 
timony however positive must in its nature 
be liable to control by strong presumptive 
circumstances, and must be weighed with 
care when it comes loaded with the tempta- 
tions of private interests and the impres- 
sions of personal penalties. It is a melan- 
choly considei-ation for the court, that in 
the discharge of public duty it finds itself 
often obliged to resist the influence of hu- 
man declarations and to rely upon the con- 
currence of probable circumstances." These 



remarks of Judge Story in The Short Staple 
[Case No. 12,813], may with much propriety, 
be adopted by the court in the present cause, 
although on the appeal to the supreme court, 
a majority of that court were of opinion that 
the circumstances in the ease of The Short 
Staple were satisfactorily explained and the 
decree of condemnation was reversed. 

Is it to be credited by the court that this 
vessel could have gone into Yarmouth, re- 
ceived on board twenty cases of liquor stow- 
ed away in the run abaft of the cabin in 
which the skipper and Alex. McLoud lodged 
with a small piece of canvas covering up 
the opening, and that they could have re- 
mained there from Thursday until the next 
Wednesday without either of these persons 
knowing or suspecting their being there? 

The testimony is that the crew went ashore 
about 5 and remained until about 10, leav- 
ing only Simeon McLoud, aged 16, in charge. 
There is some discrepancy about the man- 
ner in which the crew went ashore, Jesse 
and Alex. McLoud testifying that they took 
both dories, five men in one and six in the 
other, whilst Simeon, who was not present 
at their examination, being examined at a 
subsequent day, says _ that all went in the 
first dory excepting the cook, who had some- 
thing to do and did not go until half an hour 
afterwards, Simeon swears that he slept in 
the cabin, turned in about dusk, that before 
that no one had come oflE. That he soon fell 
asleep and did not wake until morning. 
Did not know when any of the crew came 
on board, heard no noise and knew nothing 
of any one having come on board or of 
any boxes being put on board that night 
First he knew about them was when they 
were found by the revenue officers. This 
statement I cannot credit. The cases must 
have been taken into the littie cabin where 
he slept, as he says, from there passed into 
the run, which was a dark place, and re- 
quired a light of some kind, as is evident 
from the manner in which the boxes were 
stowed. It must have taken more than one 
man to accomplish it, and after it was done 
would have immediately been discovered by 
a boy of that age, always on the lookout and 
peering into every out of the way place in 
such a craft, especially when his attention 
would be attracted by the canvas used as a 
covering for the opening into the run. 

Under the circumstances of guilt which 
surround this vessel, if these cases had been 
procured and put on board of her at Yilr- 
mouth by some of her crew, I hold it was in- 
cumbent on the claimants to establish this 
by the independent testimony of the crew, 
especially of those who were not concerned 
in the affair, and also by the evidence of the 
parties at Yarmouth, from whom these liq- 
uors were procured. This latter testimony 
could have been obtained by a commission, 
but the claimants have not endeavored to 
procure it, or that of any others of the crew 
excepting three brothers as before stated. 
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The excuse now given for going into Yar- 
mouth is that the weather was foggy, and 
they thought it prudent to make a ha,rbor on 
that account It does not appear from the 
testimony that any other vessel thought such 
a precaution expedient, as there were none 
that night in at Yarmouth excepting the cut- 
ter. From all the circumstances the court 
is the rather impressed with the belief that 
they made this port to procure these articles, 
rather than on account of the had weather, 
especiaJly when it is recollected that the next 
mornlQg they turned their course homeward, 
not doing much certainly in fishing, as the 
next night they were ot£. Isle Haut, more 
than one hundred miles from Yarmouth. 

It is stated that one or more of the crew 
belonged in the vicinity of Yarmouth, and it 
is urged in argument that whilst the oflacers 
were on shore, these cases of liquor were 
surreptitiously put on board by some of the 
crew without the authority or connivance of 
the officers; but of all the attempts at smug- 
gling which the court has been called upon to 
investigate, this is the most improbable, and 
is certainly as bold an operation on the part 
of a crew, without a shadow of a possibility 
of escaping discovery, as can well be im- 
agined. 

There are other facts and circumstances 
which directly establish the complieily of 
the officers in this transaction. They occu- 
pied the cabin, and in the lockei-s there were 
found bottles corresponding with those which 
were missing from the packages, peculiar in 
their appearance, and one of which was of a 
liind before unknown to the officers. These 
bottles were empty, and no doubt can be en- 
tertained that the contents were consumed in 
the cabin on the trip, and yet these claimants 
deny all knowledge on their part of these 
being on board. 

Again, when the skipper was informed by 
the officers that they svispected he had smug- 
gled goods on board, he denied it, asserting 
that they had not been to any place where 
they could have procured them if they want- 
ed to do so. This statement is proved 
against the skipper by two witnesses and 
is not really denied by him. That the state- 
ment is false is now admitted. Why resort 
to falsehood to conceal their voyage, if all 
that had taken place was honest and legal? 
Parties do not state that which they know 
is absolutely false without motive and object, 
and in the present instance the purpose is 
quite apparent If true, of course there could 
not be on board of the vessel any goods thus 
illegally imported from a foreign place, and 
therefore there could be no further occasion 
for examination; if the vessel had merely 
touched at Yarmouth for a harbor one night, 
sailing the next morning without any mer- 
chandise being brought on board, why did not 
the master so state frankly and according 
to the truth, and let the officers then act for 
themselves in searching her or not as they 
should think best? If, on the contrary, the 



skipper was conscious of his guilt was well 
aware that a search would disclose their ille- 
gal conduct by discoveriug its fruits, what 
more natural than for him to attempt to 
avert aH suspicion by his repudiating and 
denying his having had the opportunity thus 
to acquire the merchandise. If he had not 
been conscious of guilt, if he did not know 
that a search would disclose his misconduct, 
would he have attempted by a falsehood to 
blind the eyes of the inquirers? If he knew 
he was innocent, would he not have instantly 
disclosed all he knew, asserted that the full- 
est investigation would disclose nothing to 
implicate him or his v^sel? 

There are other circumstances which tend 
to confirm the conclusion that the skipper was 
aware the liquor was concealed on board the 
schooner, especially his leaving the cabin just 
before the liquoi-s were discovered, and when 
it was apparent from their thorough seai-ch 
that it would soon be found. An explana- 
tion is attempted, viz.: that he was called 
upon by Alex, to go to the blacksmith's for 
some bolts; in this he is not corroborated by 
Simeon, and I have great doubt of the truth 
of this excuse; but even if it were so and 
he had been thus called away, if he had been 
conscious of his innocence and that nothing 
could be discovered, I apprehend he would 
certainly have remained until the search was 
ended, and not have allowed the officers to 
pursue their search in the cabin with none 
of the officers to observe their proceedings. 
Statements made by him to the officers were 
not such as an innocent party would be likely 
to make, and notwithstanding the positive de- 
nials of the skipper and his brothers, I am 
forced to the conclusion and have no doubt, 
that the schooner was designedly taken to 
Yarmouth for the purpose of obtaining these 
liquors, and that at the time of the collision 
she was making her way homeward as direct 
as possible, with the intent on the part of 
those in charge to smuggle the liquors into 
the country, if practicable. 

The thirty-second section of the act of Feb- 
ruary 18, 1793 [1 Stat 316], declares that "if 
any licensed ship or vessel shall be employed 
in any other trade than that for which she is 
licensed, every such ship or vessel with her 
tackle, &e., and the cargo found on board of 
her shall be forfeited." 

In the various eases which have been be- 
fore the district and circuit courts for a vio- 
lation of this provision, it has been uniform- 
ly held that a single act of trading not au- 
thorized by a license would subject the vessel • 
to forfeiture. It is claimed in defence, that 
the trade or employment for which the vessel 
is licensed must be abandoned, and that for 
the time being she must be exclusively em- 
ployed in the unauthorized trade, in order to 
subject her to forfeiture. Such a construc- 
tion does not meet with the approval of the 
court If adopted it would eventually annul 
and defeat this provision of the act. If it is 
sanctioned, a vessel licensed for the fisheries 
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might pursue in part that employment, and 
as occasion offered in the course of her fish- 
ing voyages engage in smuggling operations, 
and thus the mischief would prosper which 
the law intended to punish. A vessel in the 
course of her voyage may pursue two em- 
ployments, one legal, the other unauthorized, 
and be subject to the penalties of the law 
for the consequences of her illegal employ- 
ment. This was in fact decided in the cases 
of The Nymph [Case No. 10,388]; The Har- 
riet [Id. 6,099], and other fishing vessels, con- 
demned heretofore in this district for pursu- 
ing the mackerel fisheries when licensed for 
cod-fishing, and no doubt exists as to the cor- 
rectness of the construction given to this sec- 
tion by the rulings in these cases. 

It is further contended, that as the goods 
found on board the schooner were not of the 
value of $500, that the vessel should not be 
condemned, because by the twenty-first sec- 
tion of the same act, which authorizes per- 
mits for fishing vessels to touch and trade 
at a foreign port, it is enacted "that if any 
such licensed vessel is found within three 
leagues of the coast, with merchandise of for- 
eign growth on board exceeding the value 
of $500 without having such permission on 
board, such ship or vessel shall be subject to 
forfeiture;" and from this it Is argued that 
it was not the intention of congress to sub- 
ject a licensed fishing vessel to forfeiture for 
trading without a permit, xmless she is found 
within three leagues of the coast with for- 
eign goods exceeding the value of $500. The 
twenty-first section was intended to secure 
the revenue, and to subject to forfeiture ves- 
sels licensed for the fisheries found near the 
coast with the prohibited quantity of foreign 
merchandise. Such a vessel is presumed to 
be engaged in a smuggling enterprise, with- 
out regard to the manner in which she has 
obtained such merchandise, being licensed on- 
ly for the fisheries, without authority to visit 
foreign ports. She would not be so likely to 
fall under the suspicion of the officers of the 
revenue, and would enjoy greater freedom 
and license in smuggling. 

The thirty-second section of the act, as de- 
cided in the case of The Active, 7 Oranch 
[11 U. S.] 100, was intended as a regulation of 
commerce and navigation, to restrict each 
vessel to her legitimate employment, and was 
not entirely designed to protect the revenue. 
In that case it was stated, "Although other 
sections of the act furnish much reason for 
believing that a forfeiture in a case where 
the revenue could not be defrauded might not 
be contemplated by the legislature, yet they 
are not expressed so as to control .the thirty- 
second section." In the case of The Three 
Brothers [Case No. 14,009], it appeared that 
18FED.0AS. — 34: 
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the vessel was licensed for the fisheries and 
in the course of the voyage she caught over 
500 quintals of fish; she also procured by 
purchase, at a port in Labrador, fifty quintals 
of fish, eight barrels of mackerel and eight 
of salmon, all being of less value than $400. 
Mr. Justice Story said: "Upon principle as 
well as upon authority of the case of The 
Active, I am satisfied that the purchase and 
taking on board of the fish was a trading 
within the thirty-second section, but, as there 
is no count founded on that section, the for- 
feiture cannot in this suit be adjudged." The 
learned judge in the same opinion says, "Per- 
haps it is not easy to reconcile all the pro- 
visions of the act together; but it seems to 
me that the eighth section points to a foreign 
voyage where there is no intent to pursue the 
fisheries; the twenty-first section to voyages 
where the vessel is engaged in the fisheries, 
and afterwards proceeds and trades with her 
cargo at a foreign port; and the thirty-second 
section- with a sweeping effect to all manner 
of trading beyond the authority of the license. 
In some cases these sections may be cumula- 
tive and perhaps cannot otherwise be com- 
pletely reconciled." The words of the thirty- 
second section are clear, explicit, absolute, 
and no limitation is to be found in any part 
of the entire act by which a vessel is saved 
from forfeiture, if found employed beyond 
the authority of her license. 

In The Short Staple [Case No. 12,813], 
Judge Story says, when the onus probandi 
rests on the claimants, a forfeiture must be 
pronounced unless he brings the defence dear 
of any reasonable doubt; and this rule re- 
ceived the sanction of the supreme court o£ 
the United States in the case of The Octavia, 
1 Wheat. [14 U. S.] 20. In Oliquot's Cham- 
pagne, 3 Wall. [70 U. S.] 114, it was decided 
that when probable cause of forfeiture is 
made out, the onus of proving innocence is 
thrown upon the claimant in all cases, and 
has always been regarded as a permanent 
feature of the revenue system of the country. 

It being admitted that the vessel had visit- 
ed a foreign port and there received on board 
this amount of foreign merchandise and 
brought the same to this place, the burden 
was clearly upon the claimants to establish 
their innocence. Instead of verifying it, the 
examination has satisfied me that they were 
knowingly and purposely engaged in an at- 
tempt to defraud the revenue by illegally im- 
porting in this vessel foreign merchandise. 

I pronounce therefore the condemnation of 
this vessel, her tadde, apparel and fumitiure, 
with the cargo on board at the time of seiz- 
ure, as forfeited, together with costs to the 
United States against the claimants and their 
sureties. 
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OCEANIC STEAMSHIP CO. v. TAPPAN. 

[IG Blatchf. 296; 25 Int Rev. Ree. 177; 7 Re- 
porter, 645.] 1 

Circuit Court, S. D. New York. May 6, 1879. 

Constitutional Law — Passenger Tas under 
State Law — Patmest under Protest — ^Recov- 
ery Back — Act of Conokess Vaudating the 
Payments. 

1. T., as chamberlain of the city of New York, 
collected from a corporation moneys which it 
paid under protest, as a passenger tax, under 
acts of the legislature of the state of New York, 
which the supreme court of the United States 
held to be unconstitutional and void. After- 
wards, congress passed an act (Act June 19, 
1878, 20 Stat. 177), validating the collection of 
the moneys, and declaring that no action should 
lie to recover them back. The moneys paid 
were paid to relieve the corporation from an ac- 
cumulation of penalties, the collection of which 
could be enforced only by judicial proceedings. 
In a suit by the corporation against the cham- 
berlain, to recover back the moneys: Seld, that 
the payments were voluntarily made and could 
not be recovered back, although paid under pro- 
test. 

[Cited in Houston" v. Feizer, 76 Tes. 365, 13 
S. W. 268: Maxwell v. San Luis Obispo 
County, 71 Cal. 468, 12 Pac 485.] 

2. Whether such validating act of congress is 
valid, quere. 

[3. Cited in Joannin v. Ogilvie, 49 Minn. 567, 
52 N. W. 217, to the point that where the de- 
mandant is in a position to seize or detain the 
property of him against whom the claim is 
made, without a resort to judicial proceedings 
in which the validity of the claim may be con- 
tested, payment under protest, to recover or re- 
tain the properly, will be considered as made un- 
der compulsion, and the money can be recovered 
back.] 

[This was a proceeding by the Oceanic 
Steam Navigation Company against J. Nelson 
Tappan to recover taxes alleged to have been 
illegally exacted.] 

Henry Nicoll, Ashbel Green, and James 
Emott, for plaintiff. 

George P. Andrews, William G. Whitney, 
and Lewis Sanders, for defendant. 



WALLACE, District Judge. This action is 
"brought to recover moneys alleged to have 
"been illegally exacted by the defendant, the 
■chamberlain of the city of New York, and to 
whom the plaintiff paid the sum involved, 
under protest. The moneys were collected by 
the defendant under color of the provisions of 
acts of the legislature of the state of New 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 25 
Int. Rev. Ree. 177, and 7 Reporter, 64d, con- 
tJiin only partial reports.] 



York, by which, in effect, a tax was imposed 
upon alien passengers arriving in vessels at 
the port of New York, to be collected of the 
master or owner of the ship by which they 
were landed. These acts, since the payment 
of the moneys in suit, have been declared un- 
constitutional by the supreme court of the 
United States, as in conflict with the clause 
of the constitution of the United States which 
delegates to congress the right to regulate 
commerce with foreign nations. Henderson 
V. Mayor of City of New York, 92 U. S. 259. 
Since the payment of the moneys, however, 
congress has passed an act (Act June 19, 
1878, 20 Stat 177), which declares that the 
acts of every state and municipal officer or 
corporation of the several states, in the col- 
lection of these moneys, shall be valid, and 
that no action shall be maintained against 
such oflBcer or corporation, for the recovery 
of such moneys. The defence of the action 
is placed upon two grounds— fii'st, that the 
moneys were paid voluntarily; and, second, 
that the validating act of congress precludes 
a recovery by the plaintiff. 

An action does not lie to recover back 
moneys claimed without right, if the pay- 
ment was made voltmtarily, and with a full 
knowledge of the facts upon which the claim 
was predicated. It is not enough that pay- 
ment was made under protest by the party 
paying. The payment must have been com- 
pulsory; that is, it must have been made 
under coercion, actual or legal, in order to 
authorize the party paying to recover it back. 
In the absence of such coercion, the person 
of whom the payment is demanded must re- 
fuse the demand; and he will not be permit- 
ted, with knowledge that the claim is illegal 
and unwarranted, to make payment without 
resistance, where resistance is lawful and 
possible, and afterwards to select his own 
time to bring an action for restoration, when, 
possibly, his adversary has lost the evidence 
to sustain the claim. Where, however, the 
demandant is in a position to seize or detain 
the property of him against whom the claim 
is made, without a resort to judicial proceed- 
ings, in which the validity of the claim may 
be contested, and payment is made under pro- 
test, to release the property from such seiz- 
ure or detention, the party paying can re- 
cover back his payment 

The commutation moneys paid by the plain- 
tiff were paid to relieve the plaintiff from an 
accumulation of penalties, the collection of 
which could only be enforced by judicial pro- 
ceedings. The statute required the plaintiff, 
within twenty-four hours after the arrival of 
its vessel at the port of New York, to report 
in writing to the mayor of the city, the num- 
ber, names, places of birth and last legal resi- 
dence, of each alien passenger, and, in case 
of failure, imposed a penalty of seventy-five 
dollars for each passenger not reported. The 
statute also directed the mayor, by an en- 
dorsement to be made on such report, to re- 
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quire the owner of the vessel to execute a 
several bond, with sureties, in a penalty of 
$300, for each passenger induded in the re- 
port, to indemnify and save harmless the 
commissioners of emigration, and each and 
every city, town or county in the state, 
against all expenses which might necessarily 
be incurred for the care and support of such 
passenger. The statute also enacted, that 
such owner might commute for the bonds so 
required, within three days after the landing 
of such passengers, by paying to the cham- 
berlain of the city of New York the sum of 
one dollar and fifty cents for each and every 
passenger reported according to law, and that 
the receipt of such svun should be deemed a 
full and sufficient discharge from the require- 
ments of giving bond. In case of neglect or 
refusal to give the bonds required, within 
twenty-four hours after landing passengers, 
the statute imposed a penalty upon the owner 
or consignee of the vessel, of five hundred 
dollars for each passenger landed. 

The penalties given by the act were' to be 
sued for and recovered by the commissioners 
of emigration, in any court having jurlsdic- 
tion of such actions, and, under a general 
statute of the state respecting claims against 
vessels, such an action could be commenced 
by the seizinre of the vessel by attachment, 
upon giving security to indemnify the owner. 
Briefly stated, the plaintiff's position was 
this— if it failed to report, It was liable to a 
penalty of seventy-five dollars for each alien 
passenger; if it did report, it was required 
to pay one -dollar and fifty cents for each pas- 
senger, by way of commutation, or was lia- 
ble, if required by the mayor, to give onerous 
bonds, and, in default, to pay a penalty of 
five hundred dollars for each bond withheld; 
and the penalties, in either case, were a li^i 
upon the vessel, collectible by an action at 
law, wherein, upon giving security for the In- 
demnity of the vessel owner, an attachment 
against the vessel might be obtained and the 
vessel seized. 

Palpably, the statute was framed to coerce 
the payment of the commutation moneys. If 
they were not paid, the owner of the vessel 
was made liable to an accumulation of pen- 
alties, which would aggregate an enormous 
sum, and which, if collected, would ordmarily 
bankrupt the ship-owner. Naturally, rather 
than 'incur the hazard of such disastrous con- 
sequences, the ship-owner would pay, In 
preference to abiding the contingencies of liti- 
gation. The hardship of the particular case, 
however, cannot change the rule of law. The 
penalties Imposed in lieu of the commutation 
money could only be collected by suit In a 
court of law, where the corporation against 
which they were claimed could have its day 
and all the protection which the courts afford 
to sjiitors; and a payment made under such 
a state of facts is not made under legal coer- 
cion. The party paying is bound to know 
the law and to assume that It will be cor- 



(Case No. 10,405) OCEAN. 



reetly administered by the tribunal which is 
to decide the controversy. The rule is well 
stated in Benson v. Monroe, 7 Cush. 125, 
which was a case to recover head money, un- 
der a statute similar to the one here, and was 
precisely like the present ease, except that 
attachments had been obtained, and the ves- 
sel seized under them, to recover the pen- 
alties. The plaintiffs thereupon paid the com- 
mutation money under protest, and brought 
suit to recover it back; and the court said: 
"They should have contested the demand 
made on them, in the suit that was instituted 
against them, and, having voluntarily adjust- 
ed that demand, and relieved their vessel 
from seizure, with a full knowledge, or means- 
of knowledge, of all the facts of their case, 
they cannot now be permitted to dlstm*b that 
adjustment." 

It Is stated. In general terms. In some of the 
decisions, that, where money is paid to a pub- 
lic officer, upon an unlawful demand, to save 
the person paying from the infliction, under 
color of authority, of great or Irreparable In- 
jury, from which he can only be saved by 
making the payment, such payment is made 
undet an urgent and immediate necessity and 
may be recovered back. But, it will be found 
that none of these decisions were in cases 
where the injury apprehended by the party 
paying could only be inflicted by the decision 
of a court in favor of the validity of the 
claim made against him. There cannot be an 
immediate and urgent necessity for the pay- 
ment of a demand which can only be enforced 
by the decision of a court of justice. The 
case of Benson v. Monroe, and that of Cun- 
ningham V. Boston, 16 Gray, 468, are directly 
in point, as deciding, that the apprehension 
of the recovery of heavy penalties by suit, 
in case the demand for a small sum Is not 
complied with, does not take the case out of 
the g^ieral rule. 

The case of Cunningham v. Monroe, 15 
Gray, 471, cited for the plaintiff, was one 
where the payment was made under circum- 
stances amounting to duress de facto, which 
were emphasized, in the opinion of the court 
as distinguishing it from Cunningham v. 
Boston. There are cases In the books, where 
payments have been extorted by threats of 
criminal or' civil proceedings, and the party 
paying the demand has been permitted to re- 
cover tack, but these were cases where the 
i facts were held to constitute actual duress, 
i of which the threats were an incident. 

In reaching this conclusion I have not-^ad- 
verted to the fact, that the mayor never re- 
quired the bonds to be executed by the plain- 
tiff, by the endorsement upon the reports, 
which the statute directs. The moneys were 
paid by the plaintiff to escape the penalties 
imposed for neglect to execute the bonds, and 
not the penalties for failing to make the re- 
port required by the act. Until the mayor's 
endorsement these penalties could not accrue. 
The plaintiff, without waiting to ascertain 
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M'lietlier or not the mayor would take the ac- 
tion required to subject the plaintifiE to the 
penalties, paid the commutation moneys, up- 
on the assumption that the mayor would take 
such action at some future time. Within the 
recent decision of the supreme court of the 
United States in Kailroad Co. v. Commission- 
ers, 98 U. S. 541, this circumstance should de- 
feat the plaintiff. That case holds, that, 
"Where a warrant was in the liands of an offi- 
cex", for the collection of a tax, which author- 
ized him to seize the property of the plaintiff, 
and no actual attempt to execute the warrant 
had been made, but' the plaintiff, assuming 
that a seizure would be made, went to the 
treasurer and paid the tax under protest, set- 
ting forth in the protest the illegality of the 
tax, and stating that a suit would be brought 
to recover back the payment, the payment 
was not compulsory, in a legal sense, and 
could not, therefore, be recovered back. 

I have preferred, however, to rest the deci- 
sion, upon this branch of the case, upon the 
broad ground, that money paid upon a de- 
mand, to prevent the seizure of property 
which can only take place by judicial pro- 
ceedings, where the party paying may have 
his day in court and defeat the proceeding, is 
not paid under legal compulsion, and cannot 
be recovered back, although paid imder pro- 
test. Mayor & City Council of Baltimore v. 
Lefferman, 4 Gill, 425; Town Council of 
Cahaba v. Burnett, 34 Ala. 400; Cook v. Ci^ 
of Boston, 9 Allen, 393; Taylor v. Board of 
Health, 31 Pa. St. 73; Mays v. City of Cin- 
cinnati, 1 Ohio St. 268. 

Having thus reached a conclusion which 
must dispose of this case adversely to the 
plaintiff, it is not necessary to pass upon the 
question presented by the defence, which 
rests on the effect of the act of congress de- 
claring that the acts of the defendant in col- 
lecting the moneys in suit shall be valid, and 
declaring that no action shall be maintained 
to recover back the money. It would be in- 
decorous to adjudge an act of congress un- 
constitutional, when it is not necessary to do 
so in the disposition of the controversy be- 
fore the court It is proper, however, to say, 
that, to sustain the validity of this act, it 
will be necessary to decide that it is within 
the authority of congress to legalize the ac- 
tion of officers of a state in collecting moneys 
under a law of the state, which, because it 
was unconstitutional, conferred no authority 
whatever to act under it; and I am not aware 
of any legislative validating act containing 
such a vigorous and radical measure of relief, 
which has been the subject of judicial ex- 
position. Unless the act can be sustained as 
a validating act, it would seem that the 
clause which declares that no action shall be 
maintained to recover back the moneys col- 
lected, must be ineffectual, because it would 
deprive the plaintiff of a right of action, 
which is a vested right of property, without 
due process of law. 

Judgment is ordered for the defendant. 



Case Ifo. 10,406. 

OOBJAN INS. CO. V. FIELDS, 

[2 Story, 59.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1841. 

Equity— Bill Charging Felony— Proof — Pun- 
ishment UNDER Criminal Law — Demurrer — 
Relief aptbr Trial— Cdmulativb Evidence— 
IxsDRANCE — Over-Valuation. 

1. A bill in equity, although it charge a fel- 
ony, may be sustained by proof; but the defend- 
ant is not bound to make a discovery thereof. 

2. At common law, the civil rights of a party, 
injured by a felonious act, are only suspended 
until the rights of the government to punish it 
criminally have been satisfied. But a verdict 
and judgment thereupon are conclusive, as to the 
fact, in a suit upon any collateral matter con- 
nected therewith. 

3. If the felony be not cognizable under the 
criminal law of the country, where civil redress 
is sought, the civil rights of the party seeking 
redress are not thereby suspended. 

4. A bill in equity will be sustained to set 
aside a judgment upon a policy of insurance, 
upon the ground of such newly-discovered evi- 
dence of fraud and felony on the part of the 
original plaintiff, as would, if pleaded, have 
been a perfect defence to the previous action; 
especially, if the felony were committed by a 
British subject in a British vessel, on British 
waters; for the offence is not, in such ease, pun- 
ishable by the criminal law of this country. 

[Cited in Trefz v. Knickerbocker Life Ins. Co., 
8 Fed. 180.] 

[Cited in State v. Matley, 17 Neb. 567, 24 N. 
W. 201; Plymouth v. Russell Mills, 7 Al- 
len, 441; Barker v. Walsh, 14 Allen, 175.] 

5. Over-valuation and misrepresentation of the 
value of the subject-matter of insurance, al- 
though they afford no conclusive proof of fraud, 
afford a very strong presumption thereof. 

6. The office of a demurrer to a bill in equity, 
is to bring before the court the right to main- 
tain a bill, admitting all its allegations to be 
true, and the court will not, therefore, examine 
aliunde, what facts might or might not defeat it; 
for this is the office of an answer, or plea. 

7. Although a court of equity will not ordi- 
narily grant relief, in cases after trial, where 
mere cumulative evidence of fraud or of any 
other fact is discovered, yet it will, wherever 
the defence was originally imiwrfectly made out 
from the want of distinct proof, which is after- 
ward discovered; although there were circum- 
stances of suspicion. 

Bill in equity to set aside a judgment in 
this court obtained upon a policy of insur- 
ance upon the ground of newly-discovered 
evidence. The bill in substance stated, that 
the defendant [Robert Fields] was, or pre- 
tended to be, the owner of a schooner called 
the Frances, which he had agreed to sell 
at Antigua for $6,000, and had agreed to 
carry there from St Johns with a cargo- of 
lumber; and that the said defendant in- 
tending to defraud the plaintiffs, and to in- 
duce them to insure her for more than she 
was worth, and then to cast away and de- 
stroy her, and then to demand the sum in- 
sured, did, on the 1st of May, 1837, fraudu- 
lently represent to the plaintiffs, that the 

1 [Reported by William W. Story, Esq.] 
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said vessel was worth §8,000, and procured 
insurance for one year on the said vessel 
valued at that sum; and that the plaintiffs 
beins deceived by the said pretences, ex- 
ecuted two pdieies to that effect, which is 
set forth. That the said policies being ob- 
tained by fraud, were void. That the said 
defendant, on the 29th of June, 1837, intend- 
ing to destroy the said schooner, and fraudu- 
lently to recover the said insurance, sailed 
from St Johns with a cargo of lumber, and 
a crew selected by him, ostensibly for An- 
tigua, and proceeded down the Bay of 
Fundy, in pleasant weather, from side to 
side, with the apparent intent to effect his 
said intention, and navigated her among 
breakers, where she was saved by the inter- 
ference of the crew; that he went out of 
his course without necessity; and that, on 
the 2d of July, 1837, he intentionaUy cast 
her ashore in a dangerous situation, fastened 
her there, and went on shore with his crew, 
and suffered her to remain there eleven days, 
though she might easily "have been got off; 
and that while so lying, a rock under her 
bilge caused her to leak. That about July 
16th, 1837, one Hutchins took possession of 
her and got her off, and removed her, full 
of water, to Mud island. That about July 
17th, 1837, Elisha D'Wolf took her from the 
said Hutchins, and carried her to Pimlico, 
a convenient place for repairs. That about 
July 31st, 1837, John Everett, agent for the 
plaintiffs, took charge of her, and with the 
assistance of the defendant and one Kankin, 
unloaded the residue of cargo, repaired her 
bottom, and raade her tight enough to be 
carried to St Johns. That about the 901 
of August, 1837, the said vessel proceeded 
towards St Johns, the said Rankin being 
on board as seaman, and Fields (the defend- 
ant) as passenger, under command of Ev- 
erett That, on her passage she went Into 
Yarmouth harbor, and waited there two days 
for a favorable wind, and leaked but little. 
That the defendant bought an auger at Yar- 
mouth, and bored, or caused to be bored, 
holes through the inner plank of the said 
vessel, and through the out-board plank five 
holes, which he then filled up with slight 
plugs, easily removed. That, the said ves- 
sel proceeded on her passage and came to 
anchor in Cranberry Cove, the weather be- 
ing pleasant, and the -water smooth; that 
the said Everett, having caused the vessel 
to be pumped dry, went below for two hours, 
and then returning to deck, foimd her half 
full of water and sinking; which was owing 
to the withdrawal of the said plugs; and 
that the said vessel was then drawn on shore 
and filled with water. That, on August 14th, 
the defendant insisted upon having a survey, 
which was held, and the said vessel was con- 
demned and sold for §782.20, which was paid 
to the said defendant That, on February 
23rd, 1838, the said defendant Melds sued out 
a writ from the United States circuit comrt for 
the First circuit against the plaintiffs, re- 
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turnable, &c.; and that at the Oct term, 
1838, issue was joined, and that a trial was 
had before a jury, and that "your orators" 
being ignorant of such fraudulent intent and 
practices, and unable to prove them, a ver- 
dict was rendered in favor of Fields, whicli 
the plaintiffs were compelled to pay. That 
since payment, the plaintiffs discovered and 
were informed of the said boring, and hoped, 
that they would not have been called on to 
pay the sums so insured, and that the sums 
paid would be refunded. That the defend- 
ant pretends, that the policies were not 
fraudulently obtained; that the plaintiffs 
were not deceived; that no attempt was 
made to destroy the said vessel or to de- 
fraud the plaintiffs; and that the plaintiffs 
were justly held to pay the sums insured. 
The bill charges that the contrary Is true, 
and that the orators were deceived by the 
said ]?ields; who intended to defraud and 
actually did defraud them. Whereupon the 
bill prayed that the defendant might an- 
swer, and especially might state whether 
he represented himself to be sole owner at 
the time of effecting the insurance? "Wheth- 
er he was owner, and if not, how much he 
did own, and who were the other owners? 
Whether he had not agreed to sell her for 
$6,000, and to whom? Whether he did not 
take passage in her for St Johns? Wheth- 
er he and Rankin were not on board while 
she was unloading? Whether, while at Yar- 
mouth, the said Rankin, at the defendant's 
request, did not purchase an auger? And 
I for what purpose, and what use was made 
j of it? Whether at Cranberry Cove the de- 
fendant took charge of the said vessel? 
I Whether a survey was there called? Wheth- 
i er the vessel was sold, and the proceeds re- 
ceived by the defendant? The bill also 
prayed, that the court would decree the de- 
fendant to repay the amount of the said 
judgment; and that the said judgment 
should be declared void; and also prayed 
for farther relief. A demurrer was put in 
to the bill. 

F. C. Loring, for defendant. 

The first objection is, that this bill char- 
ges the defendant with a crime, punishable 
by our laws, and by the English laws, with 
death; and that the whole equity of the "bill 
is founded on this charge. We maintain 
that upon the face of the bill, there is no 
remedj' either at law, or in equity. If the 
defendant has committed this crime, he may 
be indicted and punished; but the crime 
cannot be made the ground and substance of 
a civil action till after the criminal trial. 
An action of assumpsit will not lie against a 
man who has stolen money; the civil right 
is merged or suspended in the felony, and 
no stronger authority is necessary to sustain 
this position, than the fact that no single 
case can be found where a bill for relief and 
discovery has been brought on the groimd, 
that the defendant has committed a felony. 
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and thereby become possessed of money to 
wliicli he was not entitled. Cox v. Paxton, 
17 Ves. 329; Crosby v. Leng, 12 East, 415. 

The next objection 'to the bill is, that it is 
brought to set aside a judgment, and shows 
no sufficient cause. The law on this sub- 
ject is, I suppose, the same as is applicable 
to bills of review in equity; and the plain- 
tiffs must make out the same cause to set 
aside a judgment at law as to review a 
decree of a court of equity. Story, Eq. PL 
322, 328, 602; 2 Story, Eq. Jur. 180. These 
authorities sustain these positions: That the 
plaintiffs must show either new matter 
arisen since the judgment, or new proof 
come to light since that time, which could 
not possibly have been used at the trial; 
and that the complainants could not, with 
due diligence, have ascertained and proved 
the new fact at the hearing. The bill af- 
fords no ground for equitable relief, and is 
bad on demurrer. 

The bill contains two charges: 1st, a 
fraudulent over-valuation. But it does not 
allege, that this was a fact unknown to them 
at the hearing, nor that it could not have 
been proved then; nor does it even allege, 
that the fact set forth as evidence of the 
over-valuation, the contract of sale, was 
unknown to them at the trial. But if these 
things were properly alleged, they do not 
make out any ground for equitable relief 
on this point. Supposing the defendant had 
contracted to sell his vessel at some future 
time for $6,000, there would be no fraud in 
insuring her while she was his property for 
$8,000, if the insurers were willing to do so. 
The valuation is not a warranty; the in- 
surer gets his premium; and if there is a 
substantial interest at risk, which is not de- 
nied by the bill, and the owner chooses to 
pay a high premium, there is no fraud in 
valuing the subject insured at a higher smn 
than it would bring in the market, if the 
valuation is not so -excessive as necessarily 
to lead to a presumption of fraud. Alsop v. 
Commercial Ins. Co. [Case No. 262]; Marine 
Ins. Co. V. Hodgson, 7 Cranch [11 U. S. 332]. 

The second charge is, that the vessel was 
intentionally cast ashore, and her destruction 
afterward consummated by boring. There 
is a general allegation, that the complain- 
ants were ignorant, at the hearing, of the de- 
fendant's fraudulent acts and intentions, and 
unable to prove the same; and a special al- 
legation that, since the trial, they have dis- 
covered the fact that she was bored, and this 
special allegation impliedly admits, that they 
knew, at the trial, that the vessel was fraud- 
ulently destroyed, and have since discovered 
the manner in which it was done. The 
charge of fraud was in their knowledge at 
the trial, and the defence was made on that 
ground; if that does not appear by the bill, 
it is admitted to be the fact; and it is not 
in fact pretended that any thing has since 
been discovered, except that two or three 
years after the trial, a piece of wood was 



brought to Boston, which, it is alleged, was 
taken from this vessel. This fact, if it be a 
fact, is not any new matter; but is parcel 
of the fraud formerly charged by the com- 
plainants. If the vessel was bored by the 
defendant, it was done before the trial. The 
complainants then are bound to show, in this 
bill, that this new proof has come to light 
since the trial; and not only that, but that 
they could not, by the use of reasonable dili- 
gence, have ascertained and proved it at the 
trial. Verdicts will not be set aside, if the 
facts on which the bill is founded, though 
discovered since the hearing, might have 
been before. Taylor v. Sheppard, 1 Tounge 
& C. Exch. 271. Nor unless some special 
ground of equitable relief is shown. Harri- 
son V. Nettleship, 2 Mylne & K. 423. Nor 
to enable a party to get fresh witnesses. 
Hankey v. Vernon, 2 Cox, 12; Williams v. 
Lee, 3 Atk. 223; "Whitmore v. Thornton, 3 
Price, 231. Injunction granted after verdict 
dissolved though bill charged fraud and de- 
fendant had not answered, Le Guen v. 
Gouverneur, 1 Johns, Cas. 495; Bateman v. 
Willeo, 1 Schoales & L. 201. 

What are the allegations in the bill touch- 
ing this matter? There is not a single cir- 
cumstance alleged, or reason given, why this 
proof was not obtained and used at the trial. 
Even if we admit the general allegation of 
ignorance not to be contradicted by the spe- 
cial allegation of the discovery since the trial 
of the boring, the complainants show no 
cause, and no reason why they did not dis- 
cover the fraud then. But if we take the 
case as the plaintiffs state it, that since the 
trial only, they have discovered that the ves- 
sel was bored; then it appears, that they 
knew or suspected the fi*aud at the trial; 
and that, since the trial, they have discov- 
ered a single fact going to prove it; and for 
all that is shown by the bill, this fact might 
have been ascertained and proved at the 
trial. Their ignorance of the fact is no 
ground for equitable relief. The language 
of the court in Le Guen v. Gouverneui", 1 
Johns. Cas. 495, is applicable: "The charge 
of fraud was in their knowledge, and if it 
did exist, the presumption is, that they had 
the proof in their power; for the presump- 
tion is, that a party is not ignorant of, or in- 
capable of evincing, the truth of his cause. 
If the fact be so, it is incumbent on him to 
show it, in order to excuse the apparent neg- 
lect, and support his claim to an exception in 
his favor. In the present case, there is no 
circumstance alleged, from which it can be 
reasonably inferred, that the respondents 
could not with proper diligence have pos- 
sessed themselves of evidence of the fact, 
if such was the fact, in the trial at law, and 
no such pretence is alleged in their bill." 
The bill then is bad, because it does not al- 
lege affirmatively, that this evidence could 
not have been obtained in time for the trial; 
and because it does not allege that any dili- 
gence was used to obtain it; and that the 
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complainants have not been guilty of laelies, 
or negligence, in respect to it; nor does it 
even allege how this fact came to their 
knowledge. Dexter v. Arnold [Case No. 3,- 
850]; Respass v. McGlanahan, Hardin, 352; 
Young V. Keighly, 16 Ves. 354; Livingston v. 
Hubbs, 3 Johns. Ch. 124; Bingham v. Daw- 
son, 1 Jac. 243. 

If we examine the statements in the bill, 
in relation to the loss of this vessel, it will 
appear that this fact, if it be one, might 
easily have been ascertained, and proved at 
the trial, and that they had the power then 
to prove. The fact alleged is, that the ves- 
sel was bored in her bottom. The existence 
of such a fact might easily have been ascer- 
tained by inspection. The suit at law was 
commenced in February and tried in Octo- 
ber, a period of eight months intervening; 
this afforded time. The vessel, it is alleged, 
was sold, and so without the control of the 
defendant; and it is not alleged, that they 
were prevented from examining her. The 
complainants had an agent, Everett, it is al- 
leged, on the spot, who was on board at the 
time the vessel is said to have been bored. 
While he was on board, she began, it is said, 
to leak in a most extraordinary and mysteri- 
ous manner, which can only be accounted 
for by her being bored. Each one of these 
facts is alleged, and, moreover, the complain- 
ants knew or suspected that this vessel 
was fraudulently destroyed. They were then 
put on the inquiry for fraud. They had time, 
opportunity, an agent on the spot, and they 
knew that the vessel leaked in a manner, 
which, they say, can only be accounted for 
by her having been bored; and yet they 
never had that vessel's bottom examined, 
and never took any pains to ascertain wheth- 
er any injury had been done to her. If the 
rule were contrary, and plaintifE was held to 
show, to get this relief, that he had all the 
means in his power to obtain this evidence, 
and neglected to use them, the bill would 
make out a good case. 

Another ground of demurrer is, that the 
bill seeks a discovery, which may subject 
the defendant to a criminal prosecution. As 
to the discovery sought, this is undoubtedly 
good cause of demurrer: and if the bill is 
so framed that the defendant is not bound 
to answer it, or any part of it, then it is 
bad on general demurrer. Story, Eq. PI. 
43S, 452. The offence charged is punishable 
by our laws .with death. It appears from 
the allegations of the bill, if they are true, 
that the defendant, being the owner of this 
vessel, did, on the high seas, wilfully and 
corruptly destroy this vessel with intent to 
prejudice the insurers, by intentionally east- 
ing her ashore, and then consummated his 
purpose by boring; thus bringing the de- 
fendant within the scope of Stat. March 26, 
1804, § 1. The idea of seeking a discovery 
by a bill in equity, which may subject' the 
defendant to the loss of his life, is abhorrent 
to all the principles of law and equity, which 
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are recognized in the courts of England and 
this country. 

Mr. Peabody, for plaintiffs. 
The objections made by the counsel for the 
defendant, are to the substance of the bill, 
and it is argued, that, upon the complain- 
ant's allegations, he has no case. For the 
pui-pose of deciding the present question, all 
the allegations in the bill are to be taken as 
true and well stated. The allegations in the 
bill are in substance, that the defendant 
with a fraudulent design misrepresented the 
value of his vessel when he applied for in- 
surance. That after he sailed from St 
Johns, he carelessly navigated, and volun- 
tarily run his vessel on to Mud island. That 
he afterwards bored the vessel, or caused 
her to be bored, and thereby caused her to 
fill with water; and thereupon caused her to 
be surveyed, condemned, and sold; and thus 
occasioned the loss of her. That he sued 
the defendants, and they, being ignorant of 
all the matter aforesaid, were obliged to sub- 
mit to a judgment against them, &c. That 
all these fraudulent doings came to the 
knowledge of the defendants, since the said 
judgment was rendered. And the bill prays, 
that Melds should repay the amount of the 
judgment, that the judgment may be de- 
creed void, and for other and farther relief. 
The defendant's objections are: 1st. That 
the bill charges a crime for which the de- 
fendant should be indicted; and it shows no 
case for remedy in law or equity. That a 
crime cannot be the groimd and substance 
of a suit 2d. That the bill is brought to 
set aside a judgment, and shows no sufficient 
cause. That it is like a bill of review. 

By the English law, it is in some cases 
said, if a man commits a felony, and thereby 
injures another man, or obtains his property, 
the injured man may not sustain his suit for 
damages against the felon, until he is prose- 
cuted and convicted or acquitted. But this 
court will not be governed by English stat- 
utes. The object of this rule of law is to 
induce prosecutions for offences. But the 
supreme judicial court of Massachusetts 
j says, it is doubtful if such be the law in 
England, and it certainly is not law in this 
j country. Boardman v. Gore, 15 Mass. 336^ 
I The doctrine that no civil action lies where 
' the injury sustained is occasioned by crime, 
I by common law, is not universally true (as 
I our court believe) in England. It is only 
i true in ca^es of robberies and larcenies, 
} which, by the common law, are felonies, 
I Another reason for the rule may be, that by 
" common law, the act of felony forfeits all 
the felon's property to the crown, and it is 
fruitless to give an action, where there can 
be no property to satisfy a judgment. Such 
reasons do not exist with us. Actions are 
everywhere sustained, in a variety of cases, 
where crimes occasioned the damages sued 
for. Such, among others, are actions for 
slander, and assault and battery. 
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The English cases referred to, are cases, 
where a remedy is sought for damages re- 
sulting' immediately from the felony, as for 
a felonious assault and battery, &e. Ours is 
not a similar case. We seek relief, by hav- 
ing money paid back, which was wrongfully 
recovered; and to vacate a judgment obtain- 
ed wrongfully, by suppressing facts. We do 
not allege, that the judgment was a crime. 
In this country, if A. make his note and forge 
the name of B. thereon as endorser, and sell 
it to 0., at law, G. may maintain an action 
against A. on the note, or for money paid, 
though the forgery of B.'s name was the only 
inducement to 0. to part with his money. 

Again; it is the most; common office of a 
bill in equity to seek for indemnity for frauds. 
Thus, money obtained by misrepresentations, 
or fraudulent papera, is recovered by pro- 
ceedings in equity. So, also, fraudulent 
deeds are canceled, and lands obtained by 
them are recovered by decrees in equity. So, 
equity grants relief not only against deeds, 
writings, and solemn assurances, but against 
judgments and decrees obtained by fraud and 
imposition. Reigal v. Wood, 1 Johns. Oh. 
402. Thus, whei-e a deed was obtained of 
the plaintiffs by fraud by B., who confessed 
judgment to H., and Robbins innocently, and 
for a good consideration, bought the judg- 
ment with a lien on the land obtained by the 
fraudulent deed; it was decreed, that Rob- 
bins, though ignorant of the fraud, must re- 
convey the land to the plaintiff. The land 
was thereupon discharged of the judgment, 
and a perpetual injunction laid against the 
execution of the judgment on that land. The 
fruits of the judgment were restored to the 
plaintife; but, as the judgment being by H. v. 
B. might be good, it was not revoked, but 
left to be satisfied on B.'s property, if it 
could be found. Livingston v. Hubbs, 2 
Johns. Oh. 512. So, where a judgment, which 
had been paid, was fraudulently kept alive, 
and satisfied by taking the plaintiffs land; 
the defendants, who were assignees of the 
judgment, were decreed to release the land 
to the owners, to deliver up possession, and 
to pay rents and profits, and for waste. 
Troup V. Wood, 4 Johns. Oh. 228. Fraud 
and damages, coupled together, entitle the 
party to relief in equity. Bacon v. Bronson, 
7 Johns. Oh. 194. And, indeed, a court of 
equity has an undoubted jurisdiction to re- 
lieve against every species of fraud. But 
fraud is so various, that it is difficult to 
enumerate and classify all the cases where 
the com-t will relieve. 1 Story, feq. Jur, 188, 
189. 

The defendant says that the plaintiff mxist 
show that new matter has arisen since the 
ti'ial; or that new proof has come to light 
which could not possibly have been used at 
the trial, and that the complainants could 
not, with due diligence, have ascertained 
and proved the new fact at the hearing; or 
otherwise the bill is bad. The bill alleges 
the frauds before named: avers that at the 



trial, they were unknown to the plaintiff; 
and that they have discovered them since 
the trial; and all this is admitted by the de- 
murrer; or, for the purpose of the present 
hearing, are to be considered true. 

The defendants professed to object that 
the bill is, in substance, bad; it was not 
supposed they would take exceptions to 
forms, which, if well taken, might require 
amendment But we insist that the allega- 
tions in the bill are suflicient. It is not nec- 
essary in the bill to state the history of the 
discovery of new facts proving a fraud, 
which were not suspected at the time of the 
trial, nor the various efforts then made to 
discover the true history of the case. It 
will be enough to show, on the trial of this 
case, that due diligence was used at the 
former trial, and that such facts, showing a 
gross fraud, which was not then supposed 
to exist, have since been discovered. 

What was proved at the former trial seems 
to us to have no bearing on the question 
now submitted to the court If the plain- 
tiffs show, that the defendant bored twenty 
holes through the sound and solid plank of 
the bottom of the vessel, and thus sunk the 
vessel, and that such proceedings were un- 
suspected, until the repairs of the vessel were 
undertaken, some time after the former trial, 
we think it will be for the court to decide 
when the evidence shall be presented, (but 
not now), whether those injuries could with 
due diligence have been discovered, before 
the former trial. The plaintiff was bound, 
on the former trial, to use all reasonable dili- 
gence: not all possible diligence. For by 
all possible diligence, such as cutting up a 
vessel, every latent defect or injury in her 
could at any time be discovered. But to pre- 
sent now, as far as practicable, every ques- 
tion, tending to show, whether the plaintiffs 
can maintain any bill, we admit that on 
the trial of this case, it will appear, that 
on the former trial, the defendants alleged 
in defence the misrepresentation of the value 
of the vessel; and the attempt and design 
to cast her aAvay on Mud island, and failed 
to prove them. But we aver, that the dis- 
tinct fraud of boring the vessel was then 
alleged or suspected by us; and we admit, 
that if an unsuccessful attempt to prove a 
fraud at the former trial, takes from the 
plaintiffs the right, now to show the same or 
other distinct and more gross frauds, we 
have no case. 

We think this bill is not analogous to a 
bill of review, and that the authorities cited 
on that subject are inapplicable. We think 
this is a case, merely of seeking relief from 
the consequences of a fraud; that the power 
of the court to give relief in such cases is 
so well established, that it is needless to cite 
eases to show it The objection, that the 
bill seeks to make the defendant criminate 
himself, is not valid. Bills very generally 
charge fraud, and frauds are generally 
crimes either at common law, or by statute. 
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T?he defendant is always called on to an- 
swer the charges. If the latter objection is 
well founded, all hills in equity, charging 
fraud, are illegal, for they all seek to make 
the defendant criminate himself. 



STORY, Circuit Justice. This case comes 
before the court upon a demurrer to the 
bill; and, of course, the demurrer admits 
the truth of the statements made in the bill, 
at least for the purposes of the present argu- 
ment The bill assei-ts, in substance, that 
the judgment recovered in this court upon 
the policy of insurance in the case, was pro- 
-cured by the fraud of the defendant Fields, 
which has been satisfied; and that the loss 
of the vessel, upon which the recovery was 
had, was occasioned by the fraud of the de- 
fendant, in fraudulently casting away the 
vessel, and also in fraudulently boring holes 
in her bottom. There is. also, another dis- 
tinct allegation of a fraudulent misrepre- 
sentation of the value of the vessel insured, 
at the time when the policy was underwrit- 
ten. The bill then goes on to allege, al- 
though not in a very precise and accurate 
form, that at the trial of the cause in this 
■court, the plaintiffs were "uninformed of the 
fraudulent intentions and practices of the 
said Fields," stated in the bill, and "were 
unable to prove the same, which were by 
the said Fields fraudulently suppressed and 
■concealed," and, thereupon, the verdict was 
rendered against the plaintiffs. The bill far- 
ther alleges, that since the payment of the 
judgment, "they, for the first tune, discov- 
ered and were informed of the boring of the 
holes in the said vessel, herein described, the 
same concerning;" and, therefore, prays the 
interposition and relief of the court in the 
premises. Now, upon this posture of the 
case, all these allegations of misrepresenta- 
tion and fraud must be taken to be true; and 
If they are, they certainly do present a 
strong appeal to the justice and equity of 
the court, unless solid grounds can be estab- 
lished to repel the conclusion. 

What then are these grounds? No just ob- 
jection exists as to the jurisdiction of the 
court, because it is a suit between an alien on 
•one part, and a corporation, all of whose mem- 
bers are citizens of some one state in this 
Union, on the other part; and, besides, this 
Is a case to overhaul and set aside a judg- 
ment of this court, which, perhaps, no other 
■court is competent to do to the same extent, 
and with all the same beneficial consequen- 
<;es, as may be here attainable. 

The first objection urged against the bill, 
is, that it charges the defendant, Fields, 
with a crime, punishable, both by our law 
and the English law, with death; and that, 
under such circumstances, the bill is not 
maintainable. Now, in the first place, al- 
though, if the charge in the bill be of a pub- 
lic crime committed by the paxty, that may 
constitute a good ground against compelling 
liim, personally, to a discovery thereof; yet 
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it is by no means a sufficient reason in all 
cases, why, if the fact is made out by other 
proofs, the plaintiffs may not well be enti- 
tied to rehef. It is by no means true, as a 
general proposition in the common law, that, 
because the act is a public crime, therefore 
the civil rights of other parties affected 
thereby are merged or suspended by the 
rights of the government to punish the same, 
even when the crime is a felony. The most, 
that can be said, is, that the common law 
requires, that before the party, injured by 
any felonious act, can seek civil redress for 
it, the matter should be heard and disposed 
of before the proper criminal tribunal, in or- 
der that the justice of the country may be 
first satisfied, in respect to the public of- 
fence. But after a .verdict of acquittal or 
conviction, and a judgment thereon, that 
judgment is so far conclusive in any collat- 
eral proceeding, quoad the subject-matter, 
that the objection is thereby removed to 
bringing that, sub judieio, hi a civil action, 
which was the proper subject-matter of a 
criminal prosecution. So the doctrine was 
laid down by liOrd EUenborough, in the case 
of Crosby v. Leng, 12 East, 409, in which he 
was supported by the whole court. In 
Boardman v. Gore, 15 Mass. 331, the supreme 
court of Massachusetts held, that this doc- 
trine had not been adopted in our country. 
Upon that point, it is not now necessary to 
pronounce any definitive opinion, although 
certainly the reasoning of the late learned 
chief justice, upon that occasion, has great 
force and sti-ength in it. In Cox v. Paxton, 
17 Yes. 329, Lord Eldon recognized the doc- 
trine of the courts of common law as strictiy 
applicable in equity. But then the case 
there, was, that the plaintiffs made this titie 
to relief against a third person, through a 
felony committed against them by their own 
clerk, by an embezzlement of their moneys 
intrusted to him, and vested by him in cer- 
tain hfe policies of insurance, which had 
been transferred by the clerk to the defend- 
ant, alleged in the bill to be with notice. 
Lord Eldon, upon a demurrer, thought the 
bill not maintainable, upon the ground that 
the relief was to be reached through the fel- 
ony of the clerk, and that an action at law 
would not lie to recover the moneys embez- 
zled, if they had been in the hands of the 
defendant That might be true, if the par- 
ty had not been convicted or acquitted upon 
a criminal prosecution therefor; and there 
was no such allegation in the bill. But if 
he had been, I profess not to see very dis- 
tinctiy what real objection lay to the bill. 
But upon this case, also, I give no opinion; 
because the present stands upon considera- 
tions wholly independent In the first place, 
the plaintiffs here do not claim titie through 
any felony committed by the defendant to 
maintain an original suit Their case is the 
converse of that of Cox v. Paxton, 17 Ves. 
329; for theirs is purely matter of a defence 
to a suit brought originally by the defend- 
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ant, in which he deduced his own title to re- 
cover, through an asserted fraudulent and 
felonious act on his part There can be no 
possible doubt, that, if the plaintiffs had, in 
the suit at law, known the real facts, and 
had sufficient proofs thereof, they might have 
set up that very felony as a bar to the plain- 
tiffs' recovery in that suit. It is a case com- 
pletely out of the mischiefs of the rule at 
the common law; and it would be a mon- 
strous doctrine to assert, that any person 
claiming a right to an action founded upon 
his own fraud and felony, could avail him- 
self of it, and thus, by his own tui-pitude, 
exclude the other party from a perfect de- 
fence to the action. To such a case, the 
maxim of .retributive justice is most prop- 
erly addressed: "Allegans suam turpitudi- 
nem non est audiendus." Now, the very rea- 
son, upon which the present bill is founded, 
is, that this, a perfect and valid defence at 
law, was, by the fraudulent concealment of 
the defendant, and the total ignorance of the 
plaintifiCs in the facts, incapable of being set 
up to the original action; and the recovery 
was, therefore, inequitable and iniquitous. 
It would be against all the principles of a 
court of equity, to allow one party to prac- 
tice a fraud upon another innocent paity, 
and by another act of fraudulent conceal- 
ment recover a judgment against him found- 
ed upon the prior act; and then to be per- 
mitted to assert this double iniquity as a 
bar to all equitable relief against the judg- 
ment Upon this ground alone, the objec- 
tion would be unavailable. 

But there is another and still more urgent 
and decisive answer to the objection. The 
bill states a case, where the felony, if any, 
was committed on board a British vessel by 
a British subject, within British waterg. It 
is, of course, therefore, solely punishable by 
the British laws. , Now, although this court 
may judicially take notice of the common law 
and the crimes recognized therein; yet, as to 
the statute law of Great Britain, now in 
force, or created since the Revolution, it is 
difficult to perceive how it can be judicially 
taken notice of, or established before the 
court, except in the same manner and by the 
same proofs as the criminal laws of any oth- 
er foreign country. Even supposing the pres- 
ent statute law of G-reat Britain could be ju- 
dicially taken notice of by the court, and the 
offence supposed be a felony by that law, it 
would not change the posture of the present 
case; because the criminal laws of a foreign 
country cannot be of any force, or be in any 
manner enforced in any other country, un- 
less recognized by some treaty stipulation. 
Now, the common law of England does not 
apply the rule that a civil action cannot be 
maintained for any injury or trespass which 
involves a felony, unless it be a felony com- 
mitted in, and cognizable and punishable by 
the courts within the realm. If it be an 
offence committed In a foreign country, there 
can be no merger or suspension of the civil 
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rights of the injured party, until there has 
been a conviction or acquittal of the offender, 
for the plain reason that there can be no 
trial thereof had in the tribunals of Eng- 
land; and, consequently, in such a case, the 
whole policy of the rule is completely swept 
away. Upon either ground, therefore, the ob- 
jection fails of support. 

Another objection is, that, although the bill 
charges that the policy was procured by a 
fraudulent over-valuation, yet, it does not al- 
lege that the facts relied on to establish it 
were unknown to the plaintiffs at the time 
of the trial; and that even if these things 
were properly alleged in the bill, yet they 
constitute no ground for equitable relief. 
Now the bill is certainly not pointed and 
stringent as to the want of knowledge on the 
part of the plaintiffs, as it should and ought 
to have been. It is not improbable that the 
concluding allegation in the bill, that since 
the payment of the judgment, the plaintiffs 
were for the first time informed of the boring 
of the holes, &c., "and of all things herein al- 
leged the same concerning," was thought to 
be sufficient to cover this particular matter, 
although it certainly does not This charge, 
therefore, of the bill, if it constituted the 
whole equity, would, by reason of this de- 
fect, be insufficient to sustain it But, if the 
charge were rightly framed, with the proper 
allegations, it would, in my judgment, con- 
stitute a complete title to relief. A fraudu- 
lent over-valuation and misrepresentation of 
the value of the subject-matter of insurance 
will avoid a policy of insurance; and if un- 
known at the time of the trial and judgment, 
is a proper case for equitable Interference. 
Over-valuation, I agree, is no necessary proof 
of fraud; and far less, a positive statement of 
a sale bargained for at a high price in the 
port of destination. But there may be very 
cogent circumstances, from which fraud may 
be infen-ed, where the cause otherwise laboi-s 
under strong suspicions. Besides; the de- 
murrer with reference to this matter is mere- 
ly argumentative, and addressed to the suffi- 
ciency of the proofs, and, therefore, seems in 
this respect to be of the character of a speak- 
ing demurrer. However, if the other charges 
in the bill can stand, and sustain it, the de- 
murrer must be over-ruled. 

Then, as to the main objection, on the 
ground of the fraudulent casting away of the 
vessel, and especially of boring holes in her, 
it is suggested, that in point of fact, the de- 
fence of fraud was made at the trial, and did 
not prevail. Assuming that it was so, still, 
as the bill admits nothing of this sort, but 
charges that the facts were unknown until 
after the judgment, this court cannot upon 
demurrer travel out of the allegations of the 
biU. The office of a demurrer is to bring be- 
fore the court the right to maintain the bill 
upon the admission pro hae vice of the en- 
tire truth of all its ailegations; and the court 
cannot look aliunde to search out or con- 
jecture, what other facts might or did exist 
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to defeat the bill. Tliat is the proper office 
of a plea or answer. But the parties admit, 
Cor the sake of the argument, that the point 
of fraud was made at the trial; but that it 
was in effect founded upon circumstances of 
suspicion, not sustained by any clear and 
satisfactory proofs; and that the boring of 
the holes was not known or suspected at the 
tilal; and that it was not and could not 
therefore then be a matter of controversy. 
Now, I agree that mere cumulative evidence 
to the fact of fraud or any other leading 
fact not discovered since the trial, will not 
ordinarily constitute any just ground for the 
interference of a court of equity to grant re- 
lief, for the solid reason that it is for the 
public interest and policy to make an end to 
litigation, or, as was pointedly said by a 
great jurist, that suits may not be immortal, 
while men are mortal. But I do not know 
that it has ever been decided, that, in an as- 
signable case, where the defence has been 
imperfectly made out at the trial, from the 
defect of real and substantial proofs, al- 
though there were some circumstances of a 
doubtful character, or some presumptions of 
a loose and indeterminable bearing before 
the jury, and afterwards newly-discovered 
evidence has come out, full, and direct, and 
positive, to the very gist of the controversy, 
a court of equity will not intei-fere to grant 
relief and to sustain a bill to bring forth and 
try the force and validity of the new evi-o 
dence. My recollection does not furnish me 
with any case, where a doctrine so strict 
and so binding has been positively upheld 
and pronounced. The disposition of courts of 
equity, upon this head, seems, as far as I 
can gather it, not to encourage new litigation 
in cases of this sort; but, at the same time, 
not to assert their own incompetency to grant 
relief, if a very strong case can be made out. 
A fortiori all reasoning upon such a point 
must be powerfully increased in strength, 
when it is applied to a case which, upon the 
face of the bill, is composed and concocted of 
the darkest ingredients of fraud, if not of 
crime. At all events, it would bean extraor- 
dinary course for. a court of equity to pro- 
nounce such a judgment in such a case, upon 
a demurrer, rather than to retain it for a 
final adjudication upon a hearing of the mer- 
its, where the full pressure of the whole facts, 
and the weight of all the attendant circum- 
stances known at the trial and discovered 
since, may be fully brought before it While 
the court would not be disposed lightly to in- 
terfere with the verdict of the jury, upon the 
point of fraud, it might well deem itself at 
liberty to look deeper into the case upon new 
evidence which might justly, if known at the 
time, have changed the verdict of the jury. 
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I agree, that there is a strong analogy be- 
tween bills of this sort and bills of review, as 
to newly-discovered evidence; although there 
may possibly be some ground for a distinction, 
in favor of the former bills, founded upon 
the consideration, that they approach some- 
what nearer to the analogy of motions for a 
new trial. The subject was a good deal con- 
sidered by this com-t in Dexter v. Arnold 
[Case No. 3,856] and Wood v. Mann [Id. 17,- 
953], where it will be found, that the prin- 
cipal cases are reviewed. It does not appear 
to me, that it can be laid down as a positive 
rule, that in no case whatsoever ought relief 
to be granted, however stringent the evidence 
may be, which goes to establish the fraud 
asserted, but imperfectly brought out at the 
trial, from the mere defect of evidence with- 
out laches of the pai-ty seeking relief in equi- 
ty. But in the present case, I am not pre- 
pared to say, that the very fraud now pre- 
ferred in the bill was identical with that 
propounded at the trial. Fraud in casting 
away a ship may be very distinguishable 
from fraud in destroying hep by borhig holes 
in her bottom. Both may concur and be con- 
comitant circumstances of the same general 
transaction: but they may also constitute dis- 
tinct and independent transactions and mat- 
ters of defence. How can a court of equity, 
upon a dry demurrer, assert, that they are 
the one, rather than the other? If I wa-e 
compellable to decide upon the face of this 
bill, what in this case was the real proximate 
cause of the loss and destruction of the ves- 
sel, I should say that it was not the casting 
away of the vessel, but the boring of the 
holes in her bottom. But it is imnecessary 
to decide that, because upon a demurrer, in 
odium spoliatoris, the court will not decide 
a matter of such importance in his favor, but 
reserve it for a final hearing upon the merits. 
Objections hare been xttged to the frame of 
the bill, in other respects; that it does not 
contain any allegations of due diligence to 
ascertain these facts before the trial, and that 
the plaintiffs have lain by and been guilty 
of gross negligence and laches. That may be 
or may not be made out upon a final hearing 
of the merits. But the bill asserts that the 
boring of the holes was unknown until after 
the judgment; and the court cannot presume 
that it could by any prior, seasonable dili- 
gence, have been established. If it might 
have been discovered by such vigilance, it is 
more properly a matter of defence, than of al- 
legation in the bill. Upon the whole, my 
opinion is that the demurrer ought to be over- 
ruled. 
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Case No. 10,407. 

OCEAN INS. CO T. SUN MtJT. INS. CO. 

[8 Ben. 272.] i 

District Court, S. D. New York. Dec, 1875.2 

Re-Insurance— Insurance on Chakteb — Parol 
-biViDENCE TO Explain Writing— Informa- 
tion Matekiai, to the Risk. 

n-^' ^y an agreement made between the O. Ins. 
E <T^^ Portland, Me., and the S. Mut. Ins. Co., 
of New York, the latter agreed to re-insure such 
risks, taken by the former, as the latter should 
endorse on an open policy to be issued by the 
latter to the former. The open policy was ac- 
fhi^'^^^^ n^"<?'^V> On,«»\30th of January, 1864, 
the ship C. S. P., of which one M. was one^ 
ejghth owner, was in New York, and was on that 
day chartered for a voyage from New York to 
San Francisco, thence to Callao and the Ohin- 
cna Islands for a cargo of guano, and thence to 
Jlamburg or Rotterdam with such cargo. By 
this charter the ship was not required to carry 
^^F Z'^+T*^?^ ^^^^ *° San Francisco. She 
2? ^* iT^^^ *™® under a previous charter, by 
wnich she was-to carry a cargo of coal from New 
iSfS^ ^X ^^^ Francisco. On the 23d of March, 
1864, the president of the O. Ins. Co. wrote to 
the vice president of the S. Mut. Ins. Co., saving- 
1 enclose returns for registry as follows: S5.000 
TJ^'^ ^- IkS^K*'* ^^'^ Francisco and Chin- 
ehas-war; $5,000 on pe. of do-marine"; and 
ma postscript he added; "I also enclose an ad- 
ditional return for insurance on charter, prim- 
age and propCTty per ship C. S. P. to San Fran- 

fif^.L'i''*^- ^^^ ^®l"™« enclosed were all dat- 
ed that same day and read as follows: (1) "En- 
ter on open policy of this Co., war risk on y, S5,- 
000 on ship O. S. P. at and from New York to, 
^LT"^ t"*^?" S^" Francisco and Callao to Chin- 
ehas, rate 3 per cent;" (2) "Enter on onen nol- 

P. at and from New York to, at and from San 
Sn^'t-'T^^^JJ^ 5^"^° to Chincha^rafe^ pe? 
^OK^n ^K S^*^o<?5-SP®n Policj^ of this Co.. 
$6,550 on charter, $2,650 on primage and SI 500 

Ne^Tn^; ^^ ^^^1^^ ^^^ ^ S. P.: at and S 
New York to San Francisco, including war risk 
-rate 6 per cent." Entries were made on the 

^?r..^?^-*'^^''^S°i*^^"^:*° -t^ese returns! Separ- 
ate policies had been issued by the O. Ins Co 
•I j'^*^°"^®^'?^ *^ese several risks. The shin 
sailed from New York, and, before reaching San 
Fiancisco, was lost near Buenos Ayres. The 
Sn'I^' 9°'^^^ **? ^^' and the S- M. Ins. Co. r^ 
^^ +i,"'"l^''J^^ re-insurance the 55,000 insurance 
on/nl ^5^"^^!°^ the ship, menfa^oned in the secJ 
ond of the returns. Such repayment was mad a 
before May, 1866 In SeptembeS^lSeeTM.^jS 
menced a suit in the supreme court of Maine. Si 
the policy issued to him by the O. Ins Co to 

tn T.?^f 1?-^'^°° **? property, which he claimed 
ter Thi^n'^T^'' msnranee on the guano char- 
in^' +w®+w J°|- .^*^- (defended the suit, deny- 
ing that they had insured the guano charter and 
aey sent notice of the suit to ^e S° M. Ins; Co 
which co-operated in the defence. On the tria 
?« ^^* ^\'* ^t P'amtiffi offered parol Sfde??e 
to show that the word "charter," in the annf^ 
cation for the policy, and in the po icy7was to- 
derstood, at the time the insurance was effected 
to mean the guano charter. When the dedsion 
of the court in Maine that such evidence was 
admissible was communicated by the o!Tns O) 
to the S M. Ins. Co., the latter refused to col 
operate further in, the defence of that suit The 
parol evidence being admitted in that suit iS^t 
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F?^^"a£.^^?P'^^'^^^ judgment against the O. Ins. 
fl<?j;'m«?+T,i Q* company then brought this suit 
against the S. M. Ins. Co., on the policv of re- 
insurance: Sdd, that, as the parol evidence 
which was admitted in the suit against the 1 S 
lants, to establish that the charter Tntended to 
be insured by them was the guano charter, was 
«J?^ ^*'™^"J'*P^*®^ ,^y tJie libellants to & r^ 
spondents before the effecting of the re^nsu^ 
ance, the recovery against the libellante was not 
binding on the respondents. 

hT^vF^^r^n^"?^® °^ *^e several returns sent 
by the hbellants to the respondents did not 

ffiJr! *° ^**'^'" ""^ *^^ existLce'of the gua^no 

iS\h^^^^ ^4^^^ *^o charters, one of them hav- 
ing the same termini as the voyage described hi 

r^utrnnT/?*^ ^^ °*^^^. «f thlm'-coveriSg thS 
route and a farther continuing route and thpri 
^^^?g no explanation between the mrfSs as to 
which charter was meant to be covered by an 
insurance on ."charter," the policy mult be r^ 
fhf^^ ^ saying that the ch^er in?ended wat 
the charter covering only the route of the vS- 
age described in the policy. ^ 

sAnn^L^f^'^^'^K^^.*^^ respondents of the 
Jffi??.2? t^^Pol^ey issued under the second 
?LS^jf^*^'''^ ^^^ °o* constitute a recognition of 
cfeer.^^'"^ ^^^^^^ insurance on the ^^ano 

+ii?"i^^n ^°/ormation which it was shown that 
the libellants had when they applied for the fp 
insurance, as to the existence of the two char- 
ters of the vessel and their terms, was material 
to the risk to be assumed by the responding 
and was not communicated to them. 

6. The re-insurance made by the resoondenJ-Q 
was not upon the guano charteJ^LdSie hbel- 
lants were not entitled to recover! 

In admiralty. 

Benedict, Taft & Benedict, for libellants. 
Evarts, Southmayd & Choate, for respond- 
ents. 



1 rReported by Robert D. Benedict. Bsn and 

fit iS^^^lT'"''- ^^- "^ '--'p'^t 

.2 [Reversed in Case No. 10,408. Decree of 



BDATCHFORD, District Judge. This is a 
hbel filed by the Ocean Insurance Company, 
a marine insurance corporation, of Portland, 
Maine, against the Sun Mutual Insurance 
Company, a marine instirance corporation, of 
the city of New York, to recover upon a 
policy of insurance issued by the respond- 
ents to the libellants. The libel aUeges, that 
before the 20th of March, 18^, the libellants 
and the respondents entered into an agree- 
ment^ that the respondents should, on re- 
quest, reinsure the libeUants, on risk taken 
by the libellants, on aU such risks as the 
respondents should, from time to time, ap- 
prove and endorse on an open policy to be 
mad© by the respondents; that the respond- 
ents made their open policy, whereby they In- 
sured the libeUants upon the risks specified 
m the libel, whieb were appraved hy the re- 
spondents and endorsed on the policy; that 
the ship Charies S. Pennell, being in the 
port of New York, and George M. Melcher 
being the owner of one-eighth of said vessel 
and being her master, and said vessel having 
been chartered on the 30th of January 1864 
to A. J. Sehon & Co., and J. D. MutzenDecher,' 
Sons, merchants and agents of Messrs. Hen- 
ry, "Witt & Shutte, Lima, agents of the su- 
preme government of Peru and then- con- 
signees of guano in Germany, for a voyage 
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on the liigh seas from New York to San 
Francisco, thence to Callao and the Chincha 
Islands, for a cargo of guano, and thence to 
Hamburg or Rotterdam with said cargo, said 
charter party being of the value of $52,400, 
and the primage thereon being of the value 
of $2,650, and said Melcher being interested 
in said ciiarter and said primage, and being 
the owner of certain property on board of 
said ship, the libellaats insured said Mel- 
cher, on the high seas, at and from New 
York to San Francisco, $6,550 on charter, 
meaning the said charter, $2,650 on primage, 
meaning the said primage, and also $1,500 
on property on board, meaning said property, 
against the perils of the seas a!nd other perils 
enumerated in said politg^; that, thereupon, 
the libellants, on the 23rd of March, 1864, 
being interested in said charter, and said 
primage, and said property on board, and 
said insurance thereon, for the reimburse- 
ment of the libellants thereon, made an ap- 
plication to the respondents to enter upon 
said open policy, $6,550 on charter, $2,650 on 
primage, and $1,500 on property on board 
said ship, at and from New York to San 
Francisco aforesaid, including war risk, being 
the same risk insured by the libellants; and 
that the respondents, on the receipt of said 
application, approved the same, and endorsed 
the same on said open policy, at a premium 
which was paid. The libel then avers the 
loss of the vessel, while on said voyage, by 
the perils of the seas, and before sne reached 
San Francisco; that thereby said Melcher 
wholly lost said charter, and his said interest 
therein, and said primage, and said properly, 
whereby the libellants, as such insurers, be- 
came liable to pay the said several sums, 
amounting to $10,700, to said Melcher; that, 
on notice of said loss to the libellants, they 
gave notice thereof to the respondents; that 
the respondents then declared that payment 
of the loss should be refused, and it was 
accordingly refused, and an action was there- 
after brought by said Melcher in the supreme 
judicial court of Maine, against the libel- 
lants, to recover the same, and such proceed- 
ings were thereupon had, that said Melcher, 
on the 7th of December, 1S72, recovered 
against the libellants, on the policy given by 
them, the sum of $9,200 and interest from 
April 28th, 1865, of which recovery the libel- 
lants paid, before judgment was entered, 
$4,234.29, and, on June 28th, 1873, judgment 
was duly entered for the balance of said re- 
covery, $9,473.71, and costs taxed at $574.17; 
that, by reason of the premises, the libellants 
became liable to pay to said Melcher said 
loss and costs so recovered, and the respond- 
ents became liable, under said open policy, 
and said loss and said judgment, to pay said 
loss and costs to the libellants, with interest, 
and also the further sum of $1,164.70 counsel 
fees, costs and expenses of said suit, paid by 
tlie libellants, other than the costs above men- 
tioned, with interest thereon from the time 
of such payment, July 23rd, 1873; and that 



due proof of loss, costs, expenses and counsel 
fees, and of interest, was furnished to the 
respondents more than 30 days before the 
commencement of this action, and payment 
was demanded of the respondents, and re- 
fused. 

The answer sets up various defences, but^ 
as one of them seems to be conclusively es- 
tablished, and that the main one, and one 
which goes to the foundation of the action, 
it will be necessary to refer to only that one. 
The answer avers, that, at the time of the 
application by the libellants to the respond- 
ents for the reinsurance mentioned in the 
answer, the respondents had not, nor had 
any of its officers or agents, heard of any 
charter of the said ship for a voyage on the 
high seas from New York to San Francisco, 
thence to Cailao and the Chincha Islands for 
a cargo of guano, and thence to Hamburg or 
Rotterdam with said cargo, nor did either of 
them have any intimation of any such char- 
ter until after the loss of said ship; that, at 
the time of such application for reinsurance, 
the said ship was lying in the port of New 
York, bound on a voyage to San Francisco, 
and under a charter to carry a cargo of coal 
and other merchandise from New York to 
San Francisco; that she was then nearly or 
entirely loaded and ready to sail upon that 
voyage, and upon no other, as was well 
known to the respondents and to other per- 
sons having dealings with said ship; that, 
on the 23rd of March, 1864, the libellants 
sent to the respondents an application in the 
following words: "To the Sun Mutual In- 
surance Company: Enter on open policy of 
this Co. 51,564, $6,550 on charter, $2,650 on 
primage, $1,500 on property on board ship 
Chas. S. Pennell, at and fi'om New York to 
San Francisco, including war risk, rate 6 per 
cent;" that the respondents, understanding 
said application to refer to the charter of 
said ship on her voyage from New York to 
San Francisco, on which she was then bound, 
and under which charter she had been then 
nearly or completely loaded with merchan- 
dise to be carried to San Francisco, and not 
being aware or having heard of any other 
charter of said vessel, thereupon endorsed 
the same on said open policy; that, after the 
happening of the disaster to said ship, said 
Melcher' claimed that the policy issued to 
him by the libellants related to the guano 
charter and the primage on the charter 
money mentioned therein, and that he was 
entitled to recover the said sums of $6,550 
and $2,650 from the libellants, for his inter- 
est in said last mentioned charter and pri- 
mage; that such claim was disputed and re- 
fused by the libellants, on the express 
ground that said policy issued by the libel- 
lants had no application to the guano char- 
ter, but referred and was intended to apply 
only to the charter under which the vessel 
was employed to carry said cargo of coal and 
other merchandise from New York to San 
Francisco; that, the libellants having, In 
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April, 1865, given to the respondents notice 
of the making of such claim, the respondents 
acquiesced in such dispute and refusal of 
the same, and did, so far as the respondents 
were concerned, refuse to recognize said 
claim as falling within the terms of said re- 
insurance policy; that thereupon said action 
was brought by said Melcher against the li- 
bellants, and said judgment was recovered; 
that said judgment was given against the 
libellants mainly upon the ground that one 
Sawyer, who was the said Melcher's agent 
for effecting said insurance and other insur- 
ance upon his interest in said ship, applied 
to the libellants for such insurance of $6,- 
550 and $2,650, and, at the time of such ap- 
plication, produced and exhibited to the pres- 
ident of the libellants, to whom personally 
such application was made, a letter from 
said Melcher to said Sawyer, requesting the 
latter to procure insurance of said sums of 
§6,550 and $2,650 upon said guano charter 
and the primage of the same; and that, upon 
the strength of evidence of those facts, and 
of such evidence alone, the insurance made 
by the libellants was held to be applicable 
to the guano charter; that said letter was 
never exhibited or communicated to the re- 
spondents, or to any of its officers or agents, 
by the libellants, nor did the respondents 
ever know or hear of its existence, or of any 
purpose or intention on the part of the said 
Melcher or his agent, or on the part of the 
libellants, to make the policy issued by the 
libellants applicable to the guano charter, 
until about the month of January, 1872, when 
it was brought to the attention of the re- 
spondents by their counsel, after an exam- 
ination by him of the proceedings on the trial 
of the action of Melcher against the libel- 
lants; that the respondents immediately no- 
tified the libellants, through their counsel, of 
the refusal of the respondents to be bound 
by any judgment rendered in said action, 
which should be based on the fact of the ex- 
hibition of said letter by said Sawyer to the 
president of the libellants, or upon any thing 
which took place between the president and 
said Sawyer when the original insurance 
was applied for by the latter, inasmuch as 
none of said matters were communicated to 
the respondents at the time of the application 
for said re-insurance; that the respondents, 
at the time they made such re-insurance, had 
not, nor had any of their officers, any knowl- 
edge or information of any matter or thing 
in regard to said original insurance, or of its 
application to any particular subject-matter, 
other than the notice from the libellants to 
the respondents, above set forth, requesting 
the latter to enter the said sums of §6,550, 
?2,650 and 51,500 upon the said re-insurance 
policy, and had no knowledge or information 
of any fact, matter or thing which could op- 
erate to make the said insurance, so far as 
concerned the said §6,550 and §2,650, applica- 
ble to any other subject-matter than the said 
charter under which the said ship was em- 
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ployed to carry a cargo of coal and other 
merchandise from New York to San Fran- 
cisco; and that, if the respondents had had 
knowledge of any such fact, matter or thing, 
and; especially, if they had been aware of 
any purpose to make the said insurance ap- 
plicable to the guano charter, they would 
have declined to become the libellants' re- 
insurer therefor, for the reasons, among oth- 
ers, that it would have involved a large over- 
insurance upon or in respect of the said 
Melcher's interest in the said ship, and that 
the accumulation of so large an amount of 
insurance thereon (making nearly three 
times its value) would have been contrary to 
the rules and* principles which govern pru- 
dent underwriters in making insurances, and 
would have offered, strong inducements to 
said Melcher, supposing him to be subject to 
pecuniary temptation, to cast the said ship 
away- 

I regard it as clearly established that the 
respondents did not insure the guano char- 
ter. The transactions between the parties 
were effected wholly by correspondence. On 
the 23rd of March, 1864, the president of the 
libellants wrote a letter to the vice-presi- 
dent of the respondents, saying: "I also en- 
close returns, per registry, as follows: §5,- 
000 on ship 0. S. Pennell to San Francisco 
and Chinchas, war; §5,000 on pc. of do. ma- 
rine." Then, in a postscript to the letter, he 
says: "P. S.— I also enclose an additional 
return for insurance on charter, primage and 
property, per ship 0. S. Pennell to San Fran- 
cisco only." The returns enclosed were 
these (all of them dated March 23rd, 1864): 
(1) "Enter on open policy of this company 
51,564, war risk only, §5,000 on ship Ohas. 
S. Pennell, at and from New York to, at and 
from San Francisco and Callao to Ghinclias 
— ^rate 3 per cent." (2) "Enter on open pol- 
icy of this company 51,564, §5,000 on charter 
of ship Ohas. S. Pennell, at and from New 
York to, at and from San Francisco and 
CaUao to Chinchas—rate 3 per cent." (3) 
"Enter on open policy of this company 51,- 
564, §6,550 on charter, §2,650 on primage, and 
§1,500 on property on board ship Oharles S. 
Pennell, at and from New York to San Fran- 
cisco, including war risk— rate 6 per cent." 
It is the insurance made on the last-men- 
tioned return that is the subject of the pres- 
ent suit. The respondents received no in- 
formation from the libellants as to what the 
charter intended was, except such as is con- 
tained in the three returns above set forth 
and in the letter enclosing them. 

From the policy issued by the libellants to 
Melcher, on the 23rd of March, 1864, it ap- 
pears that the insurance made by them was 
described in that policy as "§6,550 on char- 
ter, §2,650 on primage, and also §1,500 on 
property on board ship Ohas. S. Pennell, at 
and from New York to San Francisco." 
From the record of the proceedings in the 
suit brought against the libellants by Mel- 
cher, it appears that he alleged that the 11- 
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bellants, by tlieir policy, insured tlie guano 
charter. To prove this, lie introduced as a 
■witness one Sawyer, who, as the agent of 
iSIeleher, personally effected the insurance 
for Melcher at the office of the libellants. 
He did so in pui-suance of a letter which he 
had then Just received from Melcher, dated 
New York, Mai-eh 20th, 1864. In that let- 
ter Melcher said: "I want you to insure on 
my part of the ship as follows: Say war 
risk; out to San Francisco, ship, §5,000; char- 
ter to San Francisco, $26,500, 1-8, .?3,300: 
primage on same, $1,325; homeward charter 
from Chinchas, insui*e out, say 1,750 tons, at 
$4, $7,000; at cuixent rate of exchange, $52,- 
400; my 1-S, $6,550; primage on same, $2,- 
65Q; chronometers, $500; and on our own 
effects, clothing, &c., $1,000; making, total, 
$19,425." The written application which 
Sawyer signed on the libellants' book was 
in these words: "I wish for Geo. M. Mel- 
cher $6,550 on charter and $2,650 on primage, 
and $1,500 on property on board ship Charles 
S. Pennell, at and from New York to San 
Francisco, including war risk," But Sawyer 
testified as follows on that trial: "Q. State 
whether or not you exhibited that letter to 
the president of the company at the time you 
applied for insurance. A. I did. Q. At 
whose request did you exhibit it to him? A. 
At his own. He asked me to hand him the 
le'tter. Q. Did he take it and examine it? 
A. He took it, and, I suppose, examined it. 
He made some comments on it Q. What 
time in the day did you receive the letter? 
A. I think it came in the noon train. I got 
it about 2 o'clock in the afternoon and went 
to the Ocean Insurance Company the next 
morning at 10 o'clock. Q. State all that was 
said and done between yourself and the offi- 
cers of this company at the time, in rela- 
tion to this policj' of insurance and the sub- 
ject matter insured. (Defendant objects to 
both form and substance. Admitted, subject 
to objection.) A. After effecting an insur- 
ance on the ship, Mr. Woodbury" (the presi- 
dent) "asked me if I could give him any oth- 
er insurance. I told him I had received a 
letter from Capt. Melcher, requesting me to 
insure a guano charter. He said, 'Let me 
see the letter.' I passed it over the desk to 
him. He took it in his hanas and says: 
*l,7o0 tons; ain't that a large amount to in- 
sure on that ship?' I told him I had insured 
the ship in his office when she carried 1,800 
tons in her. He said, 'Homeward charter, 
insure out— why didn't the captain ask you 
to insure all the way round, as he had the 
ship?' My answer was, before the ship got 
through, if the war closed, he could effect 
the insurance cheaper. I was to be advised 
by Capt Melcher on his arrival at San Fran- 
cisco, and agreed with him to insure in his 
office if he took it He made some other 
comments. Among others he said, 'what did 
Foye take the New York insurance for?' I 
told him 6 per cent, with the scrip earnings 
back. After some little talk he told me he 



would take this at 5 1-2, and I was going to 
jeave the office, he said: 'It will be neces- 
sary to make application,' or sign one. 
Wright copied an application on to his book, 
and I signed it without reading it I don't 
know what I signed. It was mere fonn, I 
suppose. Q. Did he make any other com- 
ment in relation to the statement in the let- 
ter you showed him, or figures? A. He ask- 
ed me what the captain rated the pound at 
I told him I 'thought about $8. He took a 
pen and figured over on the desk and said 
he thought it was about that himself. Q. 
Did he read any part of the letter about 
pounds when he made those figures? (Ob- 
jected to by defendant Admitted, subject 
to objection.) A. He did. Q. Do you hold 
in your hand the letter you carried to Mr. 
Woodbury? A. I do. Q. State what part 
he read when he asked you how the cap- 
tain figured the pound. (Objected to. Ad- 
mitted, subject to objection.) A. I cannot 
tell you what part he read. He said, 'say 
1750 tons, at $7,000.' Then he asked me 
what the captain cast this insurance for at 
the pound. I cannot state all that was 
said— sis yeai-s have passed. I am giving 
the subject matter as well as I can, Q. 
Had he just been examining the letter when 
he made that statement? A. He had. I 
think he held the letter in his hands or on 
the desk when he made the figures. Q. 
What charter did you tell Woodbury you 
wanted insured at this time? A. A guano 
charter. Q. What description did you give 
him of the charter? A. I told him the caj^- 
tain was chartered for guano. He says, 'I 
know it. Pennell has been talking with me 
about it this afternoon.' Q. Did you state 
what voyage the guano charter was for? A. 
I don't know that I did, for we had stated 
the voyage a few minutes before, in effecting 
the insurance on the ship. I had effected an 
insurance on the same route a few minutes 
before; the same voyage for which this gua- 
no charter was for. Q. Did you apply for 
any insurance to the Ocean Ins. Co. upon 
any other charter or freight, except the gua- 
no charter? A. I did not at that time. Q. 
Upon what voyage had you obtained insur- 
ance upon the ship at the Ocean Ins. Co.'s 
office at this same time? A. New York to 
San Francisco, with liberties of Callao, to 
the Chinchas, and from thence to a port in 
Europe. Q. Where did the conversation you 
have related take place? A. In the Ocean 
Ins. Co.'s office, on Exchange street Three 
or four days after that I went for the poli- 
cies. Q. Whom did you see there? A. Mr. 
Wright I think no one else. He is secre- 
tary of the Ocean Ins. Co. Q. What was 
said in relation to this charter? A. I opened 
the policy and read '$6,550 on charter.' I 
says to Wright 'You have left out the word 
guano.' Said he, 'That don't make any dif- 
ference. The insurance you effected with 
Foye was freight; this is charter.' I said to 
him, 'Hadn't you rather have charter than 
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freight?' 'No,' said he, 'if I get freight and 
the vessel is wrecked, the freight helps for- 
ward itself, whereas charter is a total loss.' 
Q. Have you stated all the first conversa- 
tion in relation to what Woodbury said to 
you about efEeeting this insurance? A. He 
said a good deal in relation to not insuring 
the round voyage. I thinlj: I told him I 
should not insure her guano charter with a 
war risk. He wanted to know why. I told 
him the Southern Confedei-acy privateers did 
not burn guano ships. He referred me to 
one instance where it had been done. Q. 
State what else you recollect was said in re- 
lation to that subject matter of insurance 
at Woodbury's office, at the first conversa- 
tion, if anything. (Defendant objects to 
both form and substance.) A. I told him I 
would put implicit confidence in his insur- 
ing me; told him I had made a mistake in 
insuring the last one, and I wanted this 
guano charter insured out, and I wanted no 
mistake about it. He gave me to under- 
stand there should be none." All the forego- 
ing testimony of Sawyer was seasonably ob- 
jected to by the counsel for the defendants 
in that suit, and was admitted by the court 
subject to objection. After this, and the oth- 
er evidence on the trial had been inti-oduced, 
the judge before whom the cause was tiled, 
being of opinion that it was desirable, be- 
fore proceeding further in the cause, to take 
the opinion of the full court upon the ques- 
tion of the admissibility of the evidence 
which had been put In by the plaintifE sub- 
ject to the defendants' objection, the case 
was withdrawn from the jury, and reported 
to the court for their opinion, as to whether 
any of said evidence was admissible, and, if 
any, what portion thereof, and, after the de- 
termination of those questions, the cause to 
stand for trial, if either party shoxdd so de- 
sire. The questions raised were argued be- 
fore the full court. The decision is report- 
ed in 59 Me. 217. The court held that insur- 
ance of the charter meant insurance of the 
freight to be carried under the charter. As 
the vessel, at the time she was lost, was 
sailing under two charters, one requiring her 
to carry coal and other merchandise from 
New York to San Francisco, and the other 
requiring her to carry a cargo of guano from 
the Ohincha Islands to Hamburg or Rotter- 
dam, and, as she was lost on the outward 
voyage, the court considered the question to 
be whether extrinsic evidence was admissi- 
ble to show which of the two charters was 
the one insured by the defendants in that 
suit. The plaintiff having offered to prove 
that it was the guano charter, the defend- 
ants resisted, on the ground that the words 
in the policy, "at and from New York to 
San Francisco," were descriptive of the char- 
ter insured, and that extrinsic evidence that 
any other charter was intended was not ad- 
missible, as its effect would be to vary and 
not explain the policy. The court held that 
the words "at and from New York to San 



Francisco" did not describe any portion of 
the property insured, but described, simply, 
the voyage during which the risk was to con- 
tinue, and did not describe both the voyage 
and the charter; that, as a charter was in- 
sured by the policy, and two charters were 
shown to exist, either of which would an- 
swer the call in the policy, the case was one 
of a latent ambiguity, to remove which ex- 
trinsic evidence might be resorted to; and 
that, therefore, the evidence offered by th& 
plaintiff was admissible for that pmrpose, 
and the action must stand for trial. The 
second trial took place, and the same evi- 
dence of Sawyer, that is above detailed, was 
given; and it was proved that the vessel 
sailed from New York for San Francisco^ 
loaded with a general cargo for San Fran- 
cisco, with a charter from New York to San 
j Francisco, and that Melcher's interest under 
that charter was covered by other previous 
] insurance. The case was then withdrawn 
] from the jury and submitted to the court, to 
enter such judgment as tlie law and the evi- 
dence should direct. The court held (60 Me. 
77) that the evidence satisfactorily showed 
that the policy sued on was intended to cov- 
er the guano charter; that the voyage cov- 
ered by that charter was a continuous one- 
from New York to San Francisco, thence to 
Callao, thence to the Chincha Islands, there 
to load with guano, and thence to Hamburg 
or Rotterdam; that the insurance effected 
by the policy sued on was on so much of 
said voyage as was to begin at New York 
and tenninate at Saii Francisco; that as, 
under the charter, no freight was carried 
between New York and San Francisco, and 
none between San Francisco and the Ohin- 
cha Islands, the policy, to give any effect to 
it, must be regarded as one upon the freight 
which would be carried during the whole 
voyage, if the loss should occur between 
New York and San Francisco; that, as the 
vessel had stai-ted on her chartered voyage, 
Melcher's interest in the chartered freight 
had commenced, and was an insurable in- 
terest, as freight; that the fact that there 
was a charter between Melcher and others 
for a voyage from New York to San Fran- 
cisco, and an insurance thereon by another 
company, constituted no defence, unless the 
liability of the defendants was thereby in- 
creased or injuriously affected; that the de- 
fendants knew that there was to be freight 
from New York to San Francisco, and that 
the same was insured, and, with such knowl- 
edge, insured the risk for a portion of the 
voyage covered by the guano charter; and 
that they were liable for the $9,200 insur- 
ance on' charter and primage. Judgment was 
given accordingly. 

On the trial of the present action, the pol- 
icy which the libellants issued on the 23rd of 
March, 1864, on Melcher's interest in the ves- 
sel, and which Sawyer, in his testimony in 
the suit in Maine, described as an insurance 
for the voyage covered by the guano char- 
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■ter, has oeen put in evidence. Tliat policy 
insures Melcher "$3,000 on ship Chas. S. 
Pennell, at and from New York to, at and 
from San Francisco and Chinchas, with usu- 
al liherties of Callao, to her port of advice 
and discharge in Europe." 

The evidence in the present suit shows that 
the respondents co-operated with the libel- 
lants in resisting the claim made against the 
libellants by Melcher in the suit in Maine, un- 
til it appeared, by the decision to admit the 
parol evidence offered by Melcher, that the 
libellants were to he held liable, by means of 
such evidence, for an insurance of the guano 
charter, but liiat, from and after that time, 
the respondents asserted to the libellants that 
the respondents were not bound by anything 
which was not communicafed to them when 
they insured the libellants, and that the re- 
spondents would not admit that they could be 
held to have insured the guano charter- On 
the 16th of January, 1872, as soon as the court 
had decided that the parol evidence was ad- 
missible, the attorneys for the libellants sent 
to the respondents a copy of the opinion of 
the court. The respondents submitted that 
opinion to their counsel and received his writ- 
ten views thereon, a copy of which they sent 
to the libellants' attorneys on the 29th of 
January, 1872, in a letter of that date, which 
said: "If the effect of the admission of the 
evidence of the plaintiff in the suit against 
the Ocean Insurance Co. will be to hold them 
liable on a risk different from that described 
in and re-insured under our policy to them, 
we, not being re-insurers of such risk, of 
course have no intei'est." The attitude then 
assumed by the respondents was always sub- 
sequently maintained. 

The respondents insured a charter and prim- 
age for a voyage from New York to San 
Francisco. What charter? It is not shown 
that any of the information which Sawyer, 
communicated to the libellants was made 
known to the respondents, nor that the latter 
knew of the guano charter, or of the insur- 
ance made by the libellants on Melcher's in- 
terest in the vessel for the voyage covered by 
the guano charter. But it is shown that the 
ship sailed from New York under a charter 
from New York to San Francisco. That char- 
ter is in evidence. It was made a month be- 
fore the guano charter was madei It charters 
the vessel for a voyage from New York to 
San Francisco for a full cargo of merchandise, 
no cargo to be received on board during the 
voyage without the consent in writing of the 
charterers, the charter money to be §26,500 
(Ihe sum named in Melcher's letter to Sawyer 
as "charter to San Francisco"), payable on 
discharge of the cargo at San Francisco. It 
is also shown that the respondents, a few 
days before they insured the libellants on the 
risk in question, entered on an open policy 
issued by them to a customer, two risks of 
merchandise by the ship Charles S. Pennell 
from New York to San Francisco, and that 
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the vessel was advertised by such charterers 
as a general ship for a voyage from New 
York to San Francisco, in a newspaper which 
was taken by the respondents, and otherwise, 
and that she was loading with cargo for some 
time at New York for such voyage. It is also 
shown by abundant evidence, in the testi- 
mony of experienced marine underwriters, 
that, in an application for insurance "on char- 
ter, at and from New York to San Francisco," 
where there are two charters, and one of them 
is over a part of the route of the other, it is 
material to the risk that the applicant should 
disclose the existence and termini of the two 
charters, and the fact that the insurance ap- 
plied for is intended to cover the risk of the 
charter for the longer route over the shorter 
route. The reasons which the witnesses give 
for this conclusion are plain and satisfactory. 
It is worth a higher rate of premium to take 
the risk of a given amount on the guano char- 
ter over the route ftom New York to San 
Francisco than it is to take the risk of the 
same amount on the. charter from New York 
to San Francisco over the same route, be- 
cause, in the former insurance, ip case of a 
disaster, there would be no possibility of any 
salvage by forwarding cargo to its destina- 
tion by another vessel, whereas, in the latter 
insurance, there might be such salvage, which, 
if the disaster occurred near the port of desti- 
nation, would be large. Moreover, such dis- 
closure in respect to the .two charters is ma- 
terial to enable the insurer to determine 
whether he will insure at all or not. One of 
the expert witnesses expresses his view as 
follows: "If the insurance were applied' for 
without such disclosure, I should regard it as 
an application to insure simply the freight 
money dependent upon the delivery of cargo 
at San Francisco, whilst, with the disclos- 
ure, I should understand it to be a propo- 
sition to make an insurance which I should 
understand to be a wager policy, as there 
would be no interest to be transferred to 
the underwriter, or from which he could, 
by any possibility, derive salvage. As an 
underwriter, I believe such an insurance as 
that last mentioned to have an immoral ten- 
dency, as offering to a master a temptation 
to lose his vessel on such voyage, and I inva- 
riably, as an underwriter, refuse such an in- 
surance. In case of a total loss, the insured 
would receive pay from the insm-er not. only 
for the whole freight depending on the pas- 
sage from New York to San Francisco, but 
for the expected freight, and that without the 
very considerable outlay which would have to 
be made in undertaking and performing the 
further voyage." It is also shown, that, un- 
der the charter for the voyage from New York 
to San Francisco, no consent was given to 
carry other cargo than that put on board by 
the charterers, and that the vessel sailed with 
a full cargo under that charter. 

An insurance upon "charter" is an insur- 
ance of the risk of losing the' freight to be 
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carried under a charter. Where there are two 
charters, one of them having the same termini 
as the voyage described in the policy, and the 
other covering that route and a further con- 
tinuing route, and the policy merely insures 
"charter" (which is the present ease), and 
there is no explanation between the parties at | 
the time of effecting the insurance, as to \ 
which of the two charters is intended, the j 
policy must be regarded as saying that the j 
charter intended is a charter covering only 
the route of the voyage described in the pol- 
icy. This would have been so in the suit 
brought against the libellants in Maine but 
for the parol evidence that was admitted. 
But for that, Melcher could not have made 
out the policy issued by the libellants to him 
to be a policy on the guano charter, and it 
would, on its face, have been a policy on the 
charter that was co-terminous with the voy- 
age described in the policy. 

What parol evidence is there, in the present 
case, as against the respondents, to show that 
they insured the guano charter? The libel 
alleges, that, the vessel having been chartered 
under the guano charter, and Melcher being 
interested in said charter and in the primage 
thereon, the libellants insured him on said 
charter, and on said primage, at and from 
New York to San Francisco, and that the re- 
spondents reinsured the same risk so insured 
by the libellants. It also alleges, that the li- 
bellants, in insuring "charter," meant the gua^- 
no charter, and in insuring "primage" meant 
the primage on the guano charter. These alle- 
gations mean, and the evidence shows, that 
the -libellants knew, when they insured Melch- 
er, that there was a guano charter and what 
its terms were. The evidence also shows that 
the libellants knew, when they insured Melch- 
er, and when they applied to the respondents 
for insurance, that there was also a charter 
from New York to San Francisco, under 
which the vessel was to carry cargo and earn 
freight, and that the guano charter covered 
the passage from New York to San Francisco, 
as well as the route thence to the Chinchas 
And beyond the Chinchas. All this appears 
on the face of the letter from Melcher to Saw- 
yer, which was exhibited to the libellants be- 
fore they insured jSIelcher on charter and 
primage. It also appears, from the evidence 
given in the suit in Maine, that the libellants, 
In insuring Melcher on charter and primage, 
-expressly agreed, having the knowledge above 
mentioned, to insure the guano charter, and 
mea]it, by the insurance they made, an insur- 
iince on the guano charter. But, knowledge 
■of the existence of the guano charter, and of 
the letter from Melcher to Sawyer, and of 
*lie other facts above mentioned as known 
to the libellants, is not shown to have been 
possessed by the respondents, or to have been 
communicated to them by the libellants. It 
was the duty of the libellants to make known 
to the respondents, in applying for the re- 
Insurance, all the information possessed by 
the libellants that was material to the risk. 



The information so possessed by the libel- 
lants, and not communicated to the respond- 
ents, is shown, by the evidence, to have been 
material to the risk. But the libellants com- 
m>unicated nothing, except that they desired 
an insurance on "charter" and "primage," "at 
and from New York to San Francisco," leav- 
ing it to be inferred that the charter to be in- 
sured was co-terminous with the voyage 
stated. 

The libellants, at the same time that they 
applied to the respondents for insm-ance on 
charter and primage, at and from New York 
to San Francisco, applied to them, as before 
mentioned, to take a war risk only on the 
same vessel of $5,000, and a separate marine 
risk on charter of the same vessel of ?5,000, 
"at and from New York, to at and from San 
Francisco and CaUao to Chinchas;" and the 
respondents insured those risks. It is urged, 
on the part of the libellants, that the written 
applications made to the respondents for these 
two risks informed them of the guano char- 
ter, and informed them sufficiently, that the 
insurance desired in the third application was 
an insurance on the guano charter. But, the 
information conveyed by the first and second 
applications was only to the effect that the 
vessel was going further than to San Fran- 
cisco, and was, after leaving San Francisco, 
going to Callao and the Chinchas, and was 
to be under charter from New York, on such 
voyage, as far as the Chinchas. Those appli- 
cations conveyed no information that the 
charter for any route beyond San Francisco 
was a charter commencing at New York, or 
that, while it was a different charter from the 
one under which the vessel was earrj'ing car- 
go to San Francisco, the two charters covered, 
both of them, the passage between New York 
and San Francisco, with cargo to be carried 
and freight to be earned imder the one for 
that passage, and no cargo to be carried and 
no freight to be earned under the other for 
that part of the passage, and that there was 
a charter covering the carriage of a cargo 
from the Chinchas to Europe, and that the 
voyage for the earning of the freight for such 
carriage was a voyage commencing at New 
York. No such information was commimicat- 
.ed to the respondents, either by those applica- 
tions, or by any of the letters written by the 
libellants to the respondents, or otherwise; 
nor was there anything in those applications, 
or in the letters, to put the respondents on 
inquiry. The information not disclosed i^j 
shown to have been material to the risk. 

It is shown that the respondents paid to the 
libellants, in discharge of the insurance whicl: 
they made in favor of the libellants, of §5,000 
marine risk on "charter" of the ship, "at and 
from New York to, at and from San Fran- 
cisco and Callao to Chinchas," the sum of 
$2,500 in October, 1865, and the fuither sum 
of $2,500 in May, 1866. It is strongly urged 
by the libellants that the fact of this payment 
is evidence that the respondents knew that, 
in insuring "charter," in the two insurances 
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made on "charter," Marcli 23rd, 1S64, they 
were insuring the guano charter. But, the 
suit in Maine against the libellants, brought 
hy Melcher on their insiu'ance of "charter" 
and primage, "at and from New York to San 
Francisco," was not commenced tmtil Septem- 
ber, 1866 i and it does not appear that the re- 
spondents before that time had any informa- 
tion that Melcher claimed that such insurance 
covered the guano charter, or that the re- 
spondents had before that time heard of the 
guano charter. As there was not in the in- 
surance by the respondents of $5,000 on char- 
ter "at and from New York to, at and from 
San Francisco and Callao to Gbinchas," any 
conscious insurance of a charter such as the 
guano charter was, in view of the other char- 
ter from New York to San Francisco, so there 
was not in the payment of such $5,000, at the 
time and under the circumstances stated, any 
conscious recognition of an insurance on such 
a charter. From the time the suit in Maine 
was brought by Melcher, setting up that the 
charter insured by the libeilants was the guano 
cliarter, the respondents have always contend- 
ed to the contrary, and have always contend- 
ed, also, that the guano charter was never in- 
sured by the respondents. 

The insurance sought to be established in 
this case is one, on the evidence, of such a 
character as to require the fullest proof that 
the underwriters made it with a clear under- 
standing of all the facts and circumstances 
attending the vessel, and her employment 
and her voyage, and of the liability they were 
assuming. The face of the policy imports no 
such insurance and no insurance of a charter 
extending beyond San Francisco. Where, aa 
in the case of the insurance on charter by the 
libellants for Melcher, the insurers assume 
the risk with a clear knowledge of all the 
facts that are material to the risk, and thus 
with freedom of choice to accept or reject the 
risk, and with the ability to fix and exact an 
adequate premium, the insurance may prop- 
erly be held to be binding, if the interest in- 
sured be an insurable interest. But such 
clear knowledge and freedom of choice are 
indispensable, for the system of insurance 
sought to be upheld in this case is one which 
would admit of several charters, each of which 
might include the passage from New York to 
San Francisco and each of which might be 
separately insured, while the vessel would 
really be earning freight, in carrying cargo 
from New York to San Francisco, under only 
one charter. Insurance on "charter" "at and 
from New York to San Francisco" would cov- 
er each one of the charters, and the real inter- 
est at risk between New York and San Fran- 
cisco would be largely over-insured, under the 
guise of insm'ing the transit between those 
two places, as a part of a transit from New 
York, by the way of San Francisco, to places 
beyond. The evidence in this case shows that 
such a system of insurance is one that would 
not be adopted by underwriters generally, 



and that no such insurance would be made or 
acknowledged, imless entered upon with full 
knowledge that it was such an insurance. 

It results, from these considerations, that 
the libel must be dismissed, with costs. 

[NOTE. On appeal to the circuit court the 
decree of this court was reversed, and a decree 
entered in favor of libelant. Case No. 10,408. 
Subsequently an appeal was taken to the su- 
preme court, where the decree of the circuit 
court was reversed, and the cause remanded, 
with directions to enter a decree dismissing the 
libel. 107 U. S. "485, 1 Sup. Gt. 582.] 



Case No. 10,408. 

OCEAN INS. CO. v. SUN MUT. INS. CO. 

[15 Blatehf. 249.] i 

Circuit Court, S. D. New York. Sept. 13, 1878.2 

Marine Insurance — Policy Applicable to Ei 
THER of Two Charters— Reinsurance— Proof 
of Loss — Judgment against Insured Company 
— Delay— Costs and Expenses. 

1. A policy of reinsurance on a marine risk, 
issued by one insurance company to another, in- 
sured "$6,550 on charter, $2,650 on primage, 
and $1,500 on property, on board shipC. S. Pen- 
nell, at and from New York to San Francisco." 
There were two charters at risk during the voy- 
age. The language of the policy was equally ap- 
plicable to both, and it was held that the insur- 
ed had proved that the insurance related to a 
particular one of the two charters. 

2. In this suit on the reinsurance policy, proof 
of a judgment against the insured company on 
the policy issued by it, was, under the circum- 
stances, held to be sufficient proof of loss, and of 
the insurable interest of the insured company. 

3. The defence of delay on the part of the in- 
sured company in bringing suit, overruled. 

4. The insured company was allowed to re- 
cover the amount it had paid on the judgment 
against it, and the costs and expenses it had 
paid in the suit which resulted in the judgment. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was an appeal by the libellant, in a 
suit in personam in admiralty, from a decree 
of the district court [Case No. 10,407], dis- 
missing the libel. The following facts were 
found by this court: At the several times 
hereinafter mentioned, the libellant and the 
defendant were insurance companies, engaged 
in the business of insuring against losses by^ 
perils of the sea. The libellant, to be re- 
ferred to herein as the Ocean Company, was 
incorporated under the laws of the state of 
Maine, and had its principal place of busi- 
ness at Portland in that state. The de- 
fendant, to be referred to as the Sun Com^ 
pany, was incorporated under the laws of 
the state of New York and had its principal 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Reversing Case No. 10,407. Decree of eir-. 
cuit court reversed by supreme court in 107 U. 
S. 485, 1 Sup. Ct. 582.] 
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place of business in tlie city of New York. 
On or about January 19th, 1864, the Sun 
Company issued its open policy, No. 51,564, 
to the Ocean Company, in the usual form, 
for the insurance of cargoes at and from 
Cuba to Boston or Portland, it being, how- 
ever, expressly understood and agreed that 
no risk would be taken under it, unless the 
Ocean Company take or have ah amount on 
same risk equal to one-half the amount cov- 
ered by the Sun Company. On the 9th of 
February, 1864, it was agreed in writing, 
noted upon the policy, that the policy should 
cover such other risks as this (the Sun) com- 
pany may approve and endorse thereon. Un- 
der this new arrangement, the clause hmiting 
the risks to such as the Ocean Company re- 
tained an interest in to the extent named, to 
wit, an amount equal to one-half that of the 
Sun, was kept in force, but, February 24th, 
1864, the president of the Sun Company wrote 
the Ocean Company as follows: "We are 
willing that you be not obliged to retain a half 
of risk, when you do not wish to do so, but 
we reserve the right to object to amounts re- 
turned, which it is not probable will be too 
great very often." A copy of the policy is- 
sued, with the endorsement thereon, is print- 
ed in the apostles in this case, as exhibit No. 
1. This policy was issued with the expecta- 
tion that it would be used by the Ocean Com- 
pany for the purposes of reinsurance, an ar- 
rangement for such a business on the part 
of the Sun Company having been made. De- 
cember 24th, 1863, Charles S. Penneli, as an 
owner and agent of the ship C. S, Penneli, of 
975 tons burthen, and then lying in the harbor 
of Portland, Maine, chartered the whole of the 
vessel, "including the state rooms in cabin, not 
used by the officers, and deck rooms, not used 
for the crew or for sails and stores," to Sut- 
ton & Co., for a voyage from New York to 
San Francisco. No cargo was to be received 
on board, except with the written consent of 
the charterers; and they were to pay "for 
the charter or freight," on the good and prop- 
er discharge of the cargo in San Francisco, 
$26,500, less two and one-half per cent, com- 
mission. George M. Melcher was, at the 
time, master of the ship, and his primage on 
the freight money, if earned, would have 
been $1,325. This charter will be referred to 
as the San Francisco charter. After the mak- 
ing of this charter, the vessel sailed from 
Portland to New York, and was there put 
up and advei-tised, by Sutton & Co., as a gen- 
eral ship for San Francisco. That firm, at 
that time, represented what was known as 
the "Dispatch line of San Francisco packets." 
January 30th, while the ship was in New 
York, loading under her San Francisco char- 
ter, and advertised for that voyage, her mas- 
ter chartered her again to the Peruvian gov- 
ernment. By the terms of this charter she 
was to sail from New York, "on or before- 
June 1st, 1864, to San Franciyco, and thence 



proceed, with all convenient dispatch, to Ca'- 
lao, Peru," and from thence, if, on inspeciion, 
she should be found to be well conditioned for 
the voyage, to the Chincha Islands, for a cargo 
of guano, to be taken to Hamburg or Rotter- 
dam. The freight to be paid was at the rate 
of £4 per ton of 20 cwt., British net weight, 
of guano, subject, however, to a deduction of 
five shillings per ton, if the vessel was not 
ready in Callao to proceed to the Chinchas by 
December 15th. This charter will be referred 
to as the "Rotterdam charter." On the 25th 
of February, 1864, while the ship was in 
New York loading, Charles S. Penneli, a part 
owner, took from the Ocean Company a 
policy, insuring his interest in the ship for 
$8,000, against war risks, and his interest in 
the Rotterdam charter for $8,000, against ma- 
riae risks, on the voyage between New York 
and the Chinchas. In this policy, the dura- 
tion and locality of the risk was described as 
"at and from New York, to, at and from San 
Francisco, Callao and the Chinchas." George 
M. Melch6r was, at the time, owner of one- 
eighth of the ship, and master. On the 20th 
of March, he wrote one Sawyer, his agent at 
Portland, advising that the ship was about 
ready to sail, and directing that insurance be 
effected on his interest, as follows: "TVar 
risk to San Francisco, ship, $5,000; charter 
to San Francisco, $26,500, %, $3,300; primage 
on same, $1,325; homeward charter from 
Chinchas, insure out, say, 1,750 tons, at £4, 
£7,000, at currency rate of exchange, $52,400, 
uiy %, $6,550; primage on same, $2,650; chro- 
nometers, Dent, 1888, Negos, 1261, $500; and 
on our effects, clothing, &c., $1,000; making, 
total, $19,425." In the same letter it was 
said: "I think you had better put 5 or $6,000 
more marine risk, in caSe I should lose the 
ship." Upon receipt of this letter. Sawyer 
applied to the Ocean Company for a policy 
upon the Rotterdam charter, primage and 
personal effects, to San Francisco. In doing 
so he exhibited his letter of instructions and 
explained fuUy all the circumstances. The 
risk was accepted, and a policy issued, March 
23d, in which the risk was described, as fol- 
lows: "S6,550 on charter, $2,650 on primage, 
and also $1,500 on property on board ship 
Chas. S. Penneli, at and from New York to 
San Francisco." On the same day, the Ocean 
Company insured the master for $3,000, on 
his interest in the ship, during the whole of 
her voyage, describing the duration and lo- 
cality of the risk as, "at and fi-om New York, 
to, at and from San Francisco and Chinchas, 
with usual liberties at Callao, to her port of ad- 
vice and discharge in Europe." On the same 
23d of March the president of the Ocean Com- 
pany wrote the vice-president of the Sun, as 
follows: "* * * I also enclose returns lor 
registry, as follows: * * « $5,000 on ship 
C. S. Penneli, to San Francisco and Chinchas, 
war; $5,000 on fr. of do., marine. * * * 
P. S. I also enclose an additional retvu-n for 



[18 Fed. Cas. page 549] 



CCase No. 10,408j OCEAN 



insurance on charter, primage and property, 
per ship C. S. Pennell, to San Francisco only." 
The returns enclosed in this letter were as 
follows: "To the Sun Mutual Insurance Com- 
pany: Bntei" on open policy of this company, 
No. 51,564, ?5,000 on charter of ship Chas. S. 
Pennell, at and from New.York, to, at and from 
San Francisco and Callao to Chinchas. Rate, 
three per cent on board. New York, March 
23d, 18G4. J. W., V.-P. Ocean Ins. Co., Per G. 
A. W., Sec'y." "To the Sun Mutual Insur- 
ance Company: Enter on open policy of this 
company. No. 51,564, war risk only, ?5,000 on 
ship Chas. S. Pennell, at and from New York, 
to, at and from San Francisco and Callao to 
Chinchas. Rate, three per cent, on board. 
New York, Starch 23d, 1864. J. W., V.-P. 
Ocean Ins. Co., Per G. A. W., Sec'y." "To 
the Sun Mutual Insurance Company: Enter 
on open policy of this company. No. 51,564, 
$6,550 on charter, §2,650 on primage, and 
§1,500 on property on board ship Chas. S. 
Pennell, at and from New York to San Fran- 
cisco, including war risk. Rate, six per cent, 
on board. New York, March 23d, 1864. J. 
W., V.-P. Ocean Ins. Co., Per G. A. W., Sec'y.'.' 
The first and second of these returns were 
for reinsurance on the risks taken for 
Charles S. Pennell, and the last on account' 
of the risk taken in favor of the master on 
the Rotterdam charter and personal property 
on board, from New York to San Francisco. 
The risk on the vessel taken in favor of the 
master at the same time, was not r,eported 
to- the Ocean Company. Upon the receipt of 
this letter, with its indosures, the vice-presi- 
dent of the Sun Company wrote the Ocean 
Company,, under date of May 24th, as follows: 
"Your favor of the 23d inst, is received, 
* * * and returns, as stated. Those * * * 
on charter, &c., per Chas. S. Pennell, $10,700 
in conformity thereto. For the marine risk 
per Chas. S. Pennell to San Francisco, thence 
to Callao and Chinchas, our regular tariff rate 
is four and one-half per cent.; the war risk on 
same is worth Ihe same, but we propose to en- 
ter for both mai-ine and war, on $5,000, for four 
per cent." To this the president of the Ocean 
Company replied, under date of March 20th, 
as follows: "Your favor of the 24th inst. is 
received. I think, really, considering that 
you have tlie risk on charter, primage and 
property to San Francisco at full rates, you 
should take the war and marine to San Fran- 
cisco and Chinchas on O. S. Pennell, at 
per cent., as there is or will be but little 
risk in the Pacific, after leaving San Fran- 
cisco. I can have both risks taken at less 
than these rates * * *." In response to 
this, the vice-president of the Sun wrote, un- 
der date of March 27th, as follows: "Your 
favor of the 26th inst is received with a re- 
turn * » » which is entered in conformity 
thereto, as have also been the returns of the 
23d inst per ship C. S. Pennell." The en- 
dorsement of these returns upon the open pol- 
icy, was as follows: 
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At the time these returns were made and 
accepted, the Sun Company had actual knowl- 
edge of the San Francisco charter, and had 
taken risks on cargo shipped on board the 
vessel to San Francisco under it When the 
returns were made by the Ocean Company to 
the Sun, for accepttnce and endorsement, no 
special mention was made of the Rotterdam 
charter, and no information was given the 
Sun Company of what had transpired be- 
tween the Ocean Company and the agent of 
the master, when the insurance was effected. 
No allusion was made to the letter of the 
master to his agent, which was shown the 
president of the Ocean in connection with the 
application to that company, and the Sun 
Company had no other knowledge of the ex- 
istence of the Rotterdam charter, than such 
as is to be inferred from the correspondence 
which preceded the acceptance of the risk. 
Both the president of the Ocean Company 
and the vice-president of the Sun Company 
are dead. The first named, died in July, 
1869, and the last, some time before January 
1st, 1867. The ship sailed from New York 
to San Francisco about the 1st of April, 1864, 
having on board a full cargo under her San 
Francisco charter. Having met with a dis- 
aster on the voyage, she put into Rio Janeiro, 
where she was condemned and sold and the 
voyage broken up. The loss under the risk 
taken in favor of Charles S. Pennell, both 
on the ship and the Rotterdam charter, were 
paid by the Sun Company without objection, 
October 23d, 1865, and May 5th, 1866. In 
due time after the loss occmnred, the master 
filed with the Ocean Company his proofs 
under his policy on account ^f the Rotterdam 
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cliai*ter and his primage thereon. These 
proofs were promptly forwarded by the 
Ocean Company to the Sun, and no objections 
to their form were ever made. Payment was 
refused by the Sun Company, on the ground 
that the master was over-insured, and also 
upon the ground that the ship had been fraud- 
ulently east away, and the Ocean Company 
was advised not to pay the claim, on that 
account. Pursuant to this advice, payment 
was refused by the Ocean Company, and, in 
October, 1866, Meleher, the master, com- 
menced suit upon his policy in the courts of 
Maine. Of the commencement of this suit 
notice was immediately given the Sun Com- 
pany by the Ocean Company, and the Sun 
Company interested itself in the preparation 
for defence. An agent of those interested, 
including another company having a risk up- 
on the voyage, was sent to Ilio Janeiro to 
ascertain the facts in relation to the loss, 
and report. In the meantime, the suit upon 
the policy was suffered to remain in court 
without being pressed. At the October 
term, 1SG9, the counsel for the plaintiff in- 
sisting that something should be done, it 
was agreed, on behalf of the Ocean Compa- 
ny, that the case should, if possible, be tried 
at the January term, 1870. In November, or 
late in October, 1869, the counsel on the part 
of the Ocean Company visited New York for 
the purpose of having a personal interview, 
in respect to the case, with the officers of 
the Sun Company. He there met the then 
vice-president of the company. At the in- 
terview which then took place, the points of 
defence that had been previously suggested 
by the companies having been discussed, the 
counsel stated, that, in his opinion, they could 
not be sustained by the evidence, but that 
he intended to make the point that the Rot- 
terdam charter was not included in the risk 
as described in the policy. He said, how- 
ever, that he had been informed by the at- 
torneys who conducted the ease for the plain- 
tiff, that they had extrinsic evidence which 
would establish the liability, and which they 
expected to introduce. This extrinsic evi- 
dence he considered inadmissible, but he, at 
the same time, said, that, if admitted, the 
defence to the action would undoubtedly fail. 
He then informed the Sun Company, that, 
upon the presentation of the evidence on the 
trial, he should object to its admission and 
he had no doubt the presiding judge, under 
the practice in that state, would take advice 
of the supreme court upon that question, be- 
fore proceeding further. If the evidence was 
iiiled out, he expected to succeed in his de- 
fence, but, if admitted, he had little hopes. 
He did not at that time know precisely what 
the testimony would be, and he did not com- 
municate to the company the particular facts 
relied upon. At the conclusion of the inter- 
view, he was instructed by the vice-president 
of the Sun Company to go forward with the 
defence and make every point possible. He 



was paid, at the time, one hundred dollars, 
for which he gave a receipt as follows: "New 
York, Nov. 2d, 1869. Received from the Sun 
Mutual Insurance Company one hundred dol- 
lars, on account of legal expenses and services 
for defending the Ocean Insurance Company, 
of Portland, from claim for loss on charter 
and primage in case of the ship C. S. PenneU, 
reinsured by the Sun Mutual Insurance Com- 
pany for the Ocean Insurance Company, 
John Rand." At the April term, 1870, the 
cause came on for trial and the questions 
were raised upon the admissibility of the 
extrinsic evidence, and reported to the su- 
preme court for its opinion. The testimony 
objected to included the deposition of Saw- 
yer, the agent of the insured, as to what 
transpired between him and the Ocean Com- 
pany at the time the insurance was effected; 
the letter from the insured to Sawyer speci- 
fying the risk to be taken, and which was 
submitted to the company by the agent, as 
showing the authority under which he acted; 
and, also, the Rotterdam charter. On the 
6th of October, 1870, the attorneys of the 
Ocean Company sent the Sun Company a 
copy of the case thus made, which contained 
a statement of the evidence offered and ob- 
jected to. In the letter transmitting this doc- 
ument, the attorneys said: "The question 
now presented to our court is simply, whether 
he (the insured) shaU be allowed to put in 
the testimony. If not allowed, there is an 
end of the case. If allowed, then we go to 
trial upon other points of defence." In reply 
to this, the president of the Sun Company 
wrote as follows: "New York, Oct. 15, 1870. 
Messrs. J. & E. M, Rand, Portland, Me. 
Gents: Yours of 6th inst. was duly received, 
also the printed documents which you sent, 
and which we have perused carefully. It is 
shown by the testimony that the policy was 
made in accordance with the application of 
the plaintiff, and that there was no misun- 
derstanding in relation thereto, calling for 
the admission of evidence outside of the pol- 
icy, to explain it. Certainly, none would be 
admissible to contradict it, for that would be 
setting up a new contract other than the policy 
itself which is sued upon. It is important, 
therefore, to have excluded all evidence tend- 
ing to contradict the policy. By the policy 
as made, the plaintiff insured on charter. 
New York to San Francisco, $6,550; on pri- 
mage, $ ; on personal effects, $ . 

There is no such charter shown, but the plain- 
tiff sets up a charter to San Francisco and 
ports beyond, as described in the charter 
party. The insurance of the charter to San 
Francisco was an insurance of only a part of 
said charter— not amounting even to a part 
insurance of the charter— because, as the 
charter party is to the effect that no money is 
to be paid by the charterers unless the whole 
round voyage is performed, and the contract 
being indivisible, if no money was to be paid 
for the passage to San Francisco, the plain- 
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tin: had no insurable Interest in that part of 
the charter. Besides, the ship -was loaded to 
her full capacity and was carrying full freight 
on said passage outside of the charters, 
which was covered under special policies. 
The plaintiff has, therefore, by the perils in- 
sured against in the policy, suffered no loss 
beyond what he has already been indemni- 
fied for undeD his policy on freight The in- 
terest of the plaintiff in the passage to San 
li^ancisco was, therefore, an impossible inter- 
est. I do not mean to say that he had no 
interest In the charter party, but the risk 
under our policy, being only to San Francisco, 
ended before the charter party could by any 
possibility be performed. I think, therefore, 
that the main question is the question of in- 
terest, and think that the above reasons will 
be found sound in law. Please let me hear 
from you as to your opinion of them, and 
also as to your line of defence— what your 
points are— in order that I may be able to 
form some opinion as to the ultimate issue of 
the suit. Yours, respectfully, J. P. Paulison, 
President." In or about January, 1872, the 
supreme court decided that the testimony was 
admissible, and, on the 16th of that month, 
the attorneys advised the Sun Company of 
the result, and sent a copy of the opinion de- 
livered. They also said that the case would 
probably come up again for hearing in a 
week or two, and asked that papers of any 
kind, relating to the defence, in the posses- 
sion of the Sun Company, might be forward- 
ed to them at once. Upon the receipt of this 
last letter, the case was submitted by the 
Sun Company to its coimsel in New York, 
who gave his opinion, in writing, to the effect, 
"that the Sun Mutual Insurance Company's 
liability imder the reinsurance policy cannot 
be extended beyond the obvious import of 
the terms in which it is expressed. 'The let- 
ter of Melcher, ordering the insurance not 
having been exhibited to them, nor the ex- 
planations of Sawyer made to them, they 
cannot be affected by them; and, hence, if 
the admission of extrinsic evidence, as to 
what took place between Sawyer and the 
Ocean Company, when the original insurance 
was made, varies the case, as between that 
company and Melcher, from what it appears 
to be on the face of the original policy, I can- 
not see that it is a matter which concerns 
the Sun Company." Januarjr 29th, a copy of 
this opinion was forwarded by the Snn Com- 
pany to the attorneys in Portland, and atten- 
tion called to its contents. At the January 
term, 1872, the cause was again tried, and, 
the testimony being aH in, the case was with- 
drawn from the jury and submitted to the 
court to enter such judgment as law and the 
evidence required. The point was directly 
made, by the Ocean Company, that the policy 
never attached, because the ship never ac- 
tually or legally sailed under the Rotterdam 
charter. On the 12th of July, 1872, the case 
having been printed, a copy was sent by the 
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attorneys in Portland to the Sun Company, 
with a statement that the cause would come 
on for argument before the full bench in a 
few days. Permission was also asked to draw 
on the company, at sight, for five hundred 
dollars, on account of fees and disbursements. 
On the 15th of July, the Sun Company re- 
plied, denying itsjiability to pay fees, and 
saying that, "as the suit is against the Ocean 
Company and not against us, you must look 
to them for your fees." It is also said, in 
the letter, that, when the payment of $100 
was made, in November, 1869, the case, as 
subsequently developed, wag not fully under- 
stood. A judgment was afterwards render- 
ed in the suit against the Ocean Company, 
for ?9,200 and interest from April 27th, 1SG5. 
This judgment was satisfied by payments of 
the Ocean Company, as follows: July 19th, 
1873, ?4,234: 39; July 21st, 1873, ?10,0S6 55. 
The costs in the action, which wex-e included 
in this payment, were §574. The account of 
the counsel in the cause for their professional 
services and disbursements, over and above 
the ?100 paid by the Sun Company, was $1,- 
164 70. Tliis was also paid by the Ocean 
Company, July 23d, 1873, and was reasonable. 
Payment of the amount of the judgment and 
the account for coimsel fees was duly de- 
manded of the Sun Company by the Ocean 
Company before the commencement of this 
suit and refused. 

Enos N. Taft and Robert D. Benedict, for 
libellants. ' 

Joseph H. Choate and Charles H. Tweed, 
for respondents. 

WAITS, Circuit Justice. The important 
iquestion, which presents itself at the outset 
of this case, is, whether the Sun Company's 
policy covers the Rotterdam charter. The 
language is, "§6^550 on charter, §2,650 on pri- 
mage, and $1,500 on property on board ship 
C. S. Pennell, at and from New York to San 
Francisco." This is to be construed in the 
light of the circumstances which surrounded 
the parties when the contract was made. 
These were: 1. That the Ocean Company 
did insure that charter and did not insure 
any other; 2. That the only interest which 
that company had in that charter was as 
insurer; S. That it had no insurable interest 
whatever in the San Francisco charter; 4. 
That the Sun Company, when it took the 
risk, had full knowledge of the San Fran- 
cisco charter, and of its general provisions; 
5. That the arrangement between the two 
companies contemplated principally, if not 
altogether, the reinsurance, by the Sun Com- 
pany, of risks taken by the Ocean; 6. When 
the risk was taken by the Sun Company, 
both parties supposed it covered that taken 
: by the Ocean; 7. There was no actual fraud 
on the part of the Ocean Company, and there 
was no intentional concealment or n^srepre- 
sentation. 
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The Maine court decided, tMt the words, 
"at and from New York to San Francisco," 
were not used to describe the charter in- 
sured, but the locality and duration of the 
rislr. In that I fully concur. The opinion 
of Judge Walton is entirely satisfactory to 
my mind, and I shall not attempt to add 
to what he has said. In fact, I do not un- 
derstand it to be contended now, that if, in 
reality, the minds of the two companies met 
upon a contract for the insurance of the Rot- 
terdam charter, it may not be proved. The 
real controversy is, as to whether or not 
that was the contract, and not as to the ad- 
missibility of extrinsic evidence to prove it. 

It is quite true, that the burden of showing 
that the risk was taken upon the Rotterdam 
charter is upon the Ocean Company. There 
were two charters at risk during the voyage. 
The language of the policy is equally ap- 
plicable to both, and it is, therefore, incum- 
bent on the insured to prove to whiph it ac- 
tually does relate. It is not contended that, 
when the risk was taken, the letter of Melch- 
er to Sawyer, or the explanations of Sawyer 
to the Ocean Company, were communicated 
to the Sun. If there is not enough to charge 
the Sun Company without this, there can be 
no recovery. 

Every contract is, if possible, under the set- 
tled rules of construction, to be so interpreted 
as to give it some eflPecL If this policy is 
confined to the San Francisco charter, it can 
have no effect, as the Ocean Company had 
no insurable interest in that charter. There 
was nothing illegal in the arrangement • by 
which the ship became bound to fill the two 
charters, after leaving New York and before 
her return. Neither did one of the charters 
interfere with the other. That to San Fran- 
cisco did not prevent the ship from going to 
Callao and the Chinchas, after discharging 
her cargo at San Francisco; and that to Rot- 
terdam did not forbid the taking on cargo in 
New York to be delivered in San Francisco, 
while on the way to the Chinchas for the 
guano to be carried to Rotterdam. The Rot- 
terdam charter was satisfied in this particu- 
lar, if the ship left New York by June 1st, 
and was ready to sail from Callao for the 
Chinchas within a reasonable time after De- 
cember 15th. 

It is clear, from the evidence, that, when 
the risk was taken by the Sun, it knew of 
the two charters. Knowledge of that to San 
Francisco is conceded. In fact, this knowl- 
edge is made one of the elements of the de- 
fence in this action. To my mind, also, 
knowledge of that to Rotterdam, or, what Is 
equivalent, of some charter to be in exist- 
ence after the ship left San Francisco, and 
before she returned from the voyage on 
which she was about to sail, is equally well 
established. The same letter from the Ocean 
Company, which tendered this risk, tendered 
another upon a charter expected to be in 
jeopardy after the ship left San Francisco. 



Otherwise, a premium for insurance "at and 
from New York, to, at and from San Fran- 
cisco and Callao to Chinchas," would not 
have been paid. This could not have been 
the San Francisco charter, for all freight un- 
der that would have been earned upon the 
delivery of the cargo at San Francisco. The 
risk thus tendered was accepted, and the 
loss, when it occurred, paid. "When the 
proofs of loss were presented, and the pay- 
ments made, both the president of the Ocean 
Company, who tendered the risk, and the 
vice-president of the Sun, who accepted it, 
were living, and no doubt seems to have been 
entertained by them that the policy under 
which the claim was made covered the Rot- 
terdam charter. When the Ocean Company 
tendered the Sun the risk which is now un- 
der consideration, it must have had in mind 
the Rotterdam charter only, because it had 
no interest whatever in that to San Fran- 
cisco. It was seeking indemnity against 
the liability it had incurred, and that was on 
account of the Rotterdam charter alone. 
There cannot be reinsurance, if there is not 
insurance to be insured against. 

It remains only to consider, whether the 
Sun Company did, in fact, accept the risk, 
supposing, and having the right to suppose, 
it related to the San Francisco charter, and 
not to the Rotterdam. The application was 
for reinsurance upon a charter— that is to say, 
freight to be earned under a charter— to be 
fulfilled during the voyage upon which the 
ship was to enter when she sailed from New 
York. As there were two charters, botb 
known to the Sun, that company ought to 
have understood that the application related 
to the charter which had already been is- 
sued by the Ocean. A policy issued under 
such circumstances will be presumed to refer 
to that charter, unless a contrary intention 
is clearly manifested. Certainly, no inten- 
tion to exclude the Rotterdam charter was 
manifested in this case. The correspond- 
ence, which contains all the evidence there 
is upon the subject previous to the accept- 
ance of the risks, makes no mention, directly 
or indirectly, of any other charter. Each of 
the other applications which accompanied 
this, indicates, in the most unmistakable 
terms, that the voyage upon which the ship 
was to sail would not end at San Francisco, 
and that she contemplated other service than 
that required by her San Francisco charter. 
Under one of these applications, a risk upon 
the Rotterdam charter was confessedly tak- 
en, and, in the letter which preceded the ac- 
ceptance of that risk, and upon which it was 
largely predicated, allusion is made to the 
present application in terms which indicate 
very strongly that both referred to the same 
charter, but to different interests. The lan- 
guage is: "I think really, considering you 
have the risk on the charter, primage and 
property to San Francisco, at full rates, you 
should take the war and marine to San 



£18 Fed. Cas. page 553] 

Francisco and Ohinelias * * * at six per 
cent, as tliere is, or will be, but Uttle risk In 
the Pacific, after leaving San Francisco." 
Equally significant was tlie form of the pres- 
-ent application itself. It was added, by way 
of postscript, to the letter which transmitted 
the other, and whicb, as has just been said, 
embraced the Rotterdam charter. The 
words are: "I also enclose an additional re- 
turn for insurance on charter, primage and 
property to San Francisco only." There can- 
not be a doubt, if another charter was in- 
tended, it would have been so said. 

Another important consideration is, that 
the charter to be insured was one upon which 
the primage was to be $2,650. No San Fran- 
■cisco charter alone could have been expected 
to furnish such an amount of primage, and, 
talien in connection with the Chinchas, as it 
must be, as a point in the voyage, a guano 
contract of some kind is clearly indicated. 

This much for the evidence of what oc- 
curred before the risk was taken. That 
which happened afterwards is no less signifi- 
cant When the loss occurred, and the first 
proofs were made, the officers of the two 
companies, active in taking the risks, were 
alive. No intimation was then given by ei- 
ther that the risk did not cover the loss that 
was claimed. The only ground of defence 
put forth by the Sun Company was, that 
there had been over-insurance and fraud. 
To establish this, an agent was sent to Bio 
Janeiro for testimony- Certainly, if it had 
not then been supposed, by these officers, 
that the policy covered the loss, no such 
trouble would have been taken, and no such 
expense incurred. It is to be borne in mind, 
also, that this suggestion of defence came 
from" the Sun Company, and no other seems 
to have been thought of until after both the 
president of the Ocean and the vice-president 
of the Sun were dead, and it was apparent 
that the evidence was not sufficient to re- 
lieve the companies from their responsibility 
on that ground. Then, for the first time, 
the counsel suggested that the policies did 
not cover the Rotterdam charter, and that 
point was put forward "to defeat the swm- 
Hjling claim." It was not until long after 
this, when, by the extrinsic evidence, the 
parties were driven to their original defen- 
ces, that the Sun Company claimed to occupy 
a different position, in respect to the case, 
from the Ocean. The risk was taken March 
23d, 1864. The loss occurred in June follow- 
ing. The parties commenced their corre- 
spondence within a proper time thereafter. 
The loss to Pennell, the owner, was paid in 
1865 and 1866. The suit was commenced 
against the Ocean in September or October, 
1SG6. No other defence than over-insurance 
and fraudulent loss was suggested by any 
one until November, 1869, and then by the 
counsel in the cause, and not the parties. In 
•October, 1870, the Sun Company was fully 
advised in respect to the extrinsic evidence 
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upon which It was expected the Ocean would 
be held, and it was not until this evidence 
was admitted, more than a year afterwards, 
that it was even hinted by the Sun Com- 
pany that this altered its own position. Un- 
der all these circumstances, I cannot come 
to any other conclusion than that the policy 
of the Sun Company covers the Rotterdam 
charter. 

It is, however, further contended, that 
even if the policy does cover the risk, it is 
void, because the Ocean Company, when it 
applied for the insurance, concealed from the 
Sun the fact that no freight was to be car- 
ried under the charter, until after the arri- 
val of the ship at San Francisco. Such I do 
not understand to be the fact As has al- 
ready been seen, it was disclosed in the ap- 
plication, that insurance was wanted upon a 
charter to be operative and in force after 
the ship left San Francisco. The Sun Com- 
pany knew that no freight under such a 
charter, could be carried between New York 
and San Francisco, because the San Fran- 
cisco charter, as to which it was fully ad- 
vised, contemplated a full cargo between 
New York and San Francisco, and ended up- 
on the discharge at the last named port 
The particulars of the Rotterdam charter be- 
yond San Francisco -were unimportant, as 
the risk was to end there. It is not pretend- 
ed now that the charter was not made, or 
that it was valued, for the purposes of the 
insurance, at more than it was worth. No 
such defence has been put upon the record 
here, or upon that of the suit in Maine. This 
objection, therefore, cannot be maintained. 

It is next insisted, that sufficient proof of 
the loss has not been made. As has already 
been seen, the Sun Company was a reinsurer 
of the Ocean. In effect the Sun Company 
guaranteed the Ocean against loss by reason 
of the risk it had taken upon the charter. 
When the claim for the loss was made upon 
the Ocean, it was at once referred to the 
Sun, and that company advised its disallow- 
ance. When, in consequence of the refusal 
of the Ocean Company to pay, suit was com- 
menced, the Sun was promptly notified. The 
Sun at once took part in the defence, con- 
sulted with the counsel, and advised as to 
points to be taken. A judgment under such 
circumstances, finding the loss, concludes the 
Sun Company. Proof of the judgment, there- 
fore, is equivalent to proof of loss. 

Again, it is said, that there was an utter 
want of an insurable interest in the freight 
to be carried under the Rotterdam charter, 
before the arrival of the vessel at San Fran- 
cisco, she being on the route from New York 
to that point carrying full freight under the 
San Francisco charter, and the Rotterdam 
charterers having no interest or concern 
whatever in the performance of the voyage 
to San Francisco. This precise point was 
made in the Maine court. It was specially 
relied upon by the Sun Company, and, even 
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after the counsel had made the objection to 
the admissibility of the extrinsic evidence, 
and the president of the Sun Company had 
seen and "perused carefully" the case as 
made upon that point, he (the president) 
wrote the counsel, pressing this defence, and 
saying that he thought it the "main Ques- 
tion." At the final hearing it was urged 
upon the attention of the court, and its dis- 
cussion occupies the principal portion of the 
opinion of Chief Justice Appleton, in dispos- 
ing of the case. The Sun Company is bound 
by that judgment, and the question is not 
now an open one. 

The clause in the original policy, which re- 
quired the Ocean Company to insure on the 
same risk an amount equal to one half of 
that covered by the Sun, was waived, before 
this insurance was effected, by the letter of 
the Sun Company, under date of February 
24th, 1864, which has been put in evidence 
since this appeal was taken. The accept- 
ance of the full risk after that date binds the 
Sun Company. 

There is no statute of limitations applicable 
to courts of admiralty, in this class of cases. 
Stale claims will not be entertained in that 
court, any more than in equity; and, to de- 
termine what is stale, resort is sometimes 
had to the limitation in common law actions, 
established by statute; but the statutes 
themselves are not binding. The court is 
emphatically a commercial court, and re- 
quires reasonable promptness on the part of 
its suitors. Here, there has been no unnec- 
essary delay. The Ocean Company has been 
active all the time, and has always proceeded 
under the supervision, and in accordance 
with the suggestions, of the Sun. This suit 
was commenced in a little more than sixty 
days after the liability of the Ocean Com- 
pany was fixed in the very action which the 
Sun Company had promoted for that pur- 
pose, and which, until a short time before its 
termination, it had treated as substantially 
against itself. Under such circumstances, a 
court of admiralty cannot hold that the 
Ocean Company has lost its rights by delay. 
The costs and expenses paid in the suit in 
Maine are not unreasonable, and they were 
all incurred under the advice of the Sun. 
They are, therefore, recoverable, in this ac- 
tion against the Sun, as the reinsurer. 

Let a decree be prepared in favor of the 
Ocean Company, for the payments of July 
19th, 1873, ?4,234 39; July 21st, 1873, $10,- 
086 55; July 23d, 1873, $1,164 70; in all, 
$15,485 64, with interest from July 21st, 1873, 
at seven per cent, per annum. 

[On appeal to the supreme court, the decree 
of this court was reversed, and the case re- 
manded, with orders to enter a decree dismiss- 
ing the libel. 107 U. S. 485, 1 Sup. Ct 582.] 
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The OCEAN QUEEN.i 

District Court, S. D. New York. May 16, 1864.^ 

Collision— Steamer and Schooner— Negli- 
gence. 

[The schooner John L. Darling, hound from 
Baltimore to Providence, sailing wing and wing, 
headed N. E. by N., and going at the rate of 
four miles per hour, when about eight miles 
south of Barnegat light, discovered the lights of 
the steamer Ocean Queen, headed S. by "W., 
and going at the rate of nine miles per hour. 
The steamer discovered the schooner on her 
starboard bow at the distance of a mile or 
more, and ported her helm to pass, but did not 
slow her engines. The schooner held her course 
until a collision became inevitable, when, in tho 
confusion, her bow fell off to the eastward, and 
came lightly into contact with that of the steam- 
er. Her stem swung round under the latter's 
quarter, and was cut down to the water's edge 
by the paddle wheels, which had been reversed. 
JSeld, that the steamer was at fault in porting 
and in not slowing her engines on first discov- 
ering the schooner, and was Kable for the dam- 
age to the latter.] 

[This was a libel in rem by Seth Adams,. 
Jr., against the steamer Ocean Queen, Corne- 
lius Vanderbilt, claimant, for damages suffer- 
ed by the schooner John L. Darling in a colli- 
sion.] 

Ohoate & Donahue, for hbelant. 
Clark & Eapallo, for claimant. 

SHIPMAN, District Judge. This was a 
libel filed by the owners of the schooner John 
L. Darling to recover the damages occasion- 
ed to her and her cargo by a collision with 
the Ocean Queen, which occurred on the 
night of January 12, 1863, some seven or 
eight miles southeast .of Barnegat light The 
schooner was bound from Baltimore to Provi- 
dence, with a cargo of com, flour, and feed. 
The steamer was bound from New York 
down the coast, with freight and passengers. 
The night was fair, the wind was light, and 
about southwest For some time before the 
collision the schooner had been sailing wing 
and wing, heading, until she discovered 
the light of the Ocean Queen, N. E. by N.,. 
and going about four miles an hour. She had 
*a light set under her bowsprit The steamer, 
until she discovered the schooner's light was 
heading S. by W., going about nine miles an 
hour. She had all her lights burning and 
was seen by the schooner some twenty or 
thirty minutes before the collision, and some 
time before she discovered the schooner. 
The master and mate of the schooner, and 
the man at the wheel, all testified that their 
vessel did not change her course before the 
vessels came together. But all the witnesses 
on both vessels agreed that when they came 
together, their heads both pointed in an east- 
erly direction, and that there was no severe 
blow, their hulls hardly coming in contact. 
The steamer had very little headway on, 
her engine having been reversed. They came 

1 [Not previously reported.] 

2 [Affirmed in Case No. 10,410.] 
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lightly together forward, catching by the rig- 
ging so that no damage was done to the 
schooner's hull till her stem swung round 
under the steamer's guards, and was cut 
down nearly to the water, probably by the 
paddle wheel. 

HELD BY THE COtrRT: That these ves- 
sels were approaching each other on. tracks 
which, if continued, would bring them into 
proximity, and the well-established rule re- 
quired that the schooner should keep her 
course, and leave the steamer to clear her as 
she thought best That as at the moment of 
the collision the vessels were pointing in the 
same direction, it is incredible that the 
schooner's bow should not have fallen off 
to the eastward. Otherwise the steamer must 
have gone down to west of the schooner, and 
come up alongside of her bearing N. E. by 
N., which would be equivalent to supposing 
those on the steamer to be lunatics. That 
the more rational theory is that the schooner's 
bow fell off to the eastward during the alarm 
which seized her crew when they saw that a 
collision was inevitable, and that as the 
steamer was also swinging, the vessels came 
together, both heading, probably, S. of E. 
That on the evidence the schooner held her 
course until the collision became inevitable. 
That the stoppage of the steamer's engine by 
the master when he first found that the ves- 
sels were near each other, was most proper, 
and probably saved her from striking the 
schooner at full speed. The officer in charge 
of her deck was either ignorant of the schoon- 
er's position, or he grossly misapprehended 
his duty. If he did know her position, he 
ought to have stopped his engine earlier. 
That on the statement of the first and second 
officers of the steamer, viz., that the schooner 
was discovered some seven to twelve min- 
utes before the collision, heading in a north- 
easterly direction, a little on the starboard 
bow, the vessels then being a mile or a mile 
and a half apart, the second officer should 
not have starboarded his wheel as he did 
unless he was well assured that by so doing 
lie could give the schooner a wide berth, and 
that by attempting the manoeuvre, he took 
the peril on his own ship. If he had ported 
his wheel, the collision would not have taken 
place; but the only prudent course was for 
him instantly to have checked the speed of 
his vessel. That under such circumstances, 
with a vessel so near in the night time, with 
her course not exactly known, he should have 
checked the speed of his boat, or have been 
sure of the effect of any manoeuvre before he 
ventured upon it Had he put his wheel hard 
a-port instead of a-starboard, he would have 
undoubtedly cleared the schooner. But the 
court does not decide that even "that would 
have been a prudent manoeuvre, without 
first, or at the same instant slowing her en- 
gine. That the schooner held to the rule by 
keeping her course until the crew was thrown 
into confusion by the impending danger, and 
that when the second officer of the steamer 
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starboarded his wheel, without cheeking her 
speed, he committed an error, for which she 
is liable. 
Decree for libelant, with a reference. 

[NOTE. Upon the coming in of the master's 
report, claimants filed certain exceptions, which 
were sustained, and the report referred for cor- 
rection. Case No. 10,409. An appeal was sub- 
Rp-auently taken to the circuit court where the 
decree of this court in favor of the libelant was 
affirmed. Id. 10,410. . . 

[Subsequently claimant applied in the circuit 
court for an order that a commission issue to 
examine certain witnesses whose depositions 
might be of value to the claimant on an appeal 
which he had taken to the supreme court The 
motion was denied. Id. 10,411.] 



Case No. 10,409. 

The OCEAN QUEEN.i 

District Court, S. D. New York. Nov. 8, 1866.2 

Collision— Measdke op Damages — Cabgo—Val- 

TJB AT Ports of Setipmest and Destination. 

[In case of a collision, the damages should not 
be computed by valuing the cargo as at the port 
of destination, but the value at the port of ship- 
ment should be taken, with the expense of nav- 
igation until the time of the collision and the 
expense of landing the cargo. On this amount 
interest should be allowed from the time of me 
collision. Smith v. Condry, 1 How. (42 TJ. S.) 
28, followed.] 

[Cited in The Mary J. Vaughan, Case No. 9,- 
217; The Aleppo, Id. 158.3 

[This was a libel in rem by Seth Adams, 
Jr., against the steamer Ocean Queen, Cor- 
nelius Vanderbilt, claimant, for damages suf- 
fered by the schooner John D. Darling in a 
collision. A decree was entered for libelant, 
and a reference ordered. Case No. 10,408a. 
Heard on exceptions to the master's report] 

Mr. Choate, for libelant. 
Mr. Kapallo, for respondent 

SHIPMAN, District Judge. This is a suit 
for collision. Upon full hearing, a decree was 
entered for the libelant, with an order of 
reference to compute the damages. The com- 
missioner has made his report to this court, 
to which the claimant excepts, principally on 
the ground that the commissioner, in as- 
sessing the damages to the cargo, took the 
price it would have brought at the port of 
destination, instead of the price paid at the 
port of shipment. I think the exception to 
this point is well taken. It is open to the 
objections taken by Mr. Justice Story in the 
case of The Lively [Case No. 8,403]. Though 
that was not a case of damage by collision, 
it was a case of damage by another kind of 
tort. His remarks are therefore apt and to 
the point To estimate the damages by what 
the cargo would have sold for if it had 
reached the port of destination partakes in 
some measure of conjecture, and assumes 
that for certain which is after all contingent. 
The schooner in this case might never have 

1 [Not previously reported.] 

2 [Affirmed in Case No. 10,410.] 
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reached her port of destination, even if she 
had not collided with the Ocean Queen. She 
was exposed to all the ordinary perils of 
navigation, collision, fire, and the numberless 
dangers which attend vessels on the sea. I 
understand the correct rule to be laid down 
by the supreme court Qf the United States in 
Smith v.Condry,! How. [42 U.S.] 28, 35, which 
is the value of the goods at the port of ship- 
ment To this should be added the expense 
of navigating the vessel to the place where 
the collision occun.*ed, including also the land- 
ing of the cargo on board. On this amount 
the libelant is entitled to 6 per cent from the 
time of collision. 

Let the report be referred back to the com- 
missioner to be corrected in the particulars 
named, in conformity with this opinion. 

[NOTE. On appeal to the circuit court, the 
decree of tile district court was affirmed. Case 
J^o. 10,410. Subsequently claimant applied in 
the circuit court for an order that a commission 
issue to examine certain witnesses, depositions 
to be used on appeal. The motion was denied. 
Case No. 10,411.] 



Case UTo. 10,410. 

The OCEAN QUEEN. 

[5 Blatchf. 493.] i 

Circuit Court, S. D. New York. Sept 18, 1867.2 

Collision— Measure of Damages— Value of 
Cakgo. 

The rule for damages for the loss of cargo by 
a collision, is not the market value of the cargo 
at the port of destination, or any general in- 
cteased market value thereof that took place be- 
tween the time of the shipment and the time of 
the colhsion. The proper rule is the value of the 
cargo at the port of shipment and all expenses 
ot lading it on board and transporting it to the 
place of colhsion, and interest at the rate of six 
per ctnt per annum from the time of the col- 
lision. 

^^^^^r^ ^S,.^^!*^^^ J- Vaughan, Case No. 9,- 
217; The Baltic, Id. 824; The Aleppo, Id. 
aoSk 1 ^®^ "^* National Steam-Nav. Co., Id. 

[Appeal from the district court of the Unit- 
ed States for the Southera district of New 
York.] 

This was a libel in rem, filed la the district 
court, by the owners of the schooner J, L. 
Darling, and the owners of her cargo, against 
the steamship Ocean Queen, to recover dam- 
ages for a collision which occurred between 
the two vessels at a little after eight o'clock, 
p. m., on the 12th of January, 1863, some 
eight or nine miles off, and southward of, 
Barnegat light. The steamship was on her 
way down the coast on a voyage from New 
York to Aspinwall. The schooner was on 
her way from Baltimore to Providence, 
Rhode Island. The district court decreed for 
the libellants [Case No. 10,408a], and the 
claimants appealed to this court. 



^ } [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
2 [Affirming Case No. 10,408a.] 
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Joseph H. Choate, for libeUants. 
Charles A. Rapallo, for claimants. 

NELSON, Circuit Justice. I see no ground, 
on the proofs, for disturbing the decree in 
favor of the schooner and her cargo. The 
only question worthy of notice is that of dam- 
ages in respect to the cargo. The owners of 
the cargo claim that they are entitled to the 
market value of the cargo, consisting of flour, 
com, and feed, at the port of destination, 
Providence, or, at least to the general in- 
creased market value that took place between 
the time of the shipnaent at Baltunore, and 
the time of the collision. The court below 
held, that the damages should be ascei-tained 
from the value of the goods at the port of 
shipment including all expenses of trans- 
portation to the place of collision, and of the 
lading of the cargo on board, &c., together 
with interest at the rate of six per cent per 
annum, from the time of the colhsion. [Case 
No. 10,409]. This is the rule, substantially, 
as settled in the case of The Anna Maria 
2 Wheat [15 U. S.] 327, and in Smith v' 
Condry, 1 How. [42 U. S.] 28, 35, as govern- 
ing m all cases of marine torts. See, also. 
The Lively [Case No. 8,403]. 
The decree below is affirmed. 

[NOTE. Subsequently claimant applied for 
an order that a commission issue to examine 
certam witnesses, depositions to be used on ap- 
peal. Case No. 10,411. An appeal was taken 
to the supreme court by Cornelius Vanderbilt 
on November 25, 1867. The appeal was dis- 
mi^ed by stipulation of counsel. May 18. 1868 
under Sup. Ct Rule 29.] ' 



Case Wo. 10,411. 

The OCEAN QUEEN. 

[6 Blatchf. 24.] i 

Circuit Court S. D. New York. Jan. 6, 1868. 

Appeal in Admibaltt — Commission to Take 
Testimony— Twelfth RtrLE op Su- 
preme Court. 

^.T."^' ,-^fter an appeal has been duly taken from 
the decree of this court to the supreme court by 
tHe claimant in an admiralty suit in rem, this 
court will not on the application of the claim- 
ant under the twelfth rule of the supreme 
court, order that a commission issue to examine 
witnesses who are named, so that their deposi- 
tions may be made available to the claimant on 
the appeal, although he has prayed, in his peti- 
tion of appeal, that the cause may be tried anew 
m the supreme court as well upon the pro- 
ceedings and evidence in the courts below, as 
upon such further depositions and evidence as 
the claimant may present to the supreme court 

2. The twelfth rule of the supreme court ex- 
plained. 

3. Under that rule, it is for the supreme court 
to decide, on a motion to be made to it whether 
the ejidence sought to be taken will be admis- 
sible m the case, before a commission can be is- 
sued by this court 

[Cited in Sorensen v. Keyser, 2 C. G. A. 92, 51 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



[18 Fed. Cas. page 557] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
Yorli.] 

This was an application, on the part of the 
claimant in an admiralty suit, in rem, for 
an order that a commission issue, pursuant 
to the practice of the supreme court of the 
United States, to examine certain witnesses, 
who were named, so that the depositions of 
such witnesses might be made available to 
the claimant on an appeal which he had 
taken to the supreme court, from the de- 
cree made by this court in the cause. It was 
stated in the affidavit on which the applica- 
tion was founded, that the claimant had 
"duly appealed" to the supreme court, and 
'had prayed, in his petitioa of appeal, that 
the cause might be tried anew in the su- 
preme court, as well upon the proceedings 
and evidence in the courts below, as upon 
such further depositions or evidence as the 
claimant might present to the supreme court, 
according to the course and practice there- 
of; and that the desired proofs were very 
material and necessary to the claimant upon 
the appeal. The libel was filed in the dis- 
trict court for this district, to recover dam- 
ages for a collision on the high seas. The 
district court decreed for the* libellant [Case 
No. 10,408a], and this court, on appeal, af- 
firmed the decree [Id. 10,410]. 

"William M. Bvarts and Joseph H. Ghoatc, 
for libellant. 

Charles A. Rapallo, for claimant 

BLATCHFOKD, District Judge. This ap- 
plication is sought to be maintained under 
the twelfth rule of the supreme court, which 
is as follows: "(1) In all cases where fm-- 
ther proof is ordered by the court, the depo- 
sitions which shall be taken shall be by a 
commission to be issued from this court, or 
from any circuit court of the United States. 
(2) In all cases of admiralty and maritime 
jurisdiction, where new evidence shall be 
admissible in this court, the evidence by tes- 
timony of witnesses shall be taken under a 
commission, to be issued from this court, 
or from any circuit court of the United 
States, under the direction of any judge 
thereof; and no such commission shall issue 
but upon interrogatories, to be filed by the 
party applying for the commission, and no- 
tice to the opposite party, or his agent or 
attorney, accompanied with a copy of the 
interrogatories so filed, to file cross-interrog- 
atories within twenty days from the serv- 
ice of such notice; provided, however, that 
nothing in this rule shall prevent any party 
from giving oral testimony, In open court, in 
cases where, by law, it is admissible," This 
case, having been removed into the supreme 
court by appeal, this coiirt has no longer 
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any general jurisdiction over it. Any power 
which this court has to grant the applica- 
tion in question, must be derived from some 
special authority conferred upon it The 
twelfth rule of the supreme court is the only 
authority that is invoked. Under that rule, 
this court has more authority to issue a 
commission than any other circuit court. 
The permission is general, and confers au- 
thority, in given cases, upon any circuit 
court The purport of the rule would seem 
to be, that the commission is to issue from 
the circuit court having jurisdiction where 
the witnesses are to be found, so that the 
attendance of the witnesses may be en- 
forced by subpoena, under section 1 of the 
act of January 24, 1827 (4 Stat 197). In the 
present case, it is not shown where the wit- 
nesses reside or are to be found, nor is it 
shown that any order has been made by the 
supreme court for further proof in the case. 
The authority of this court if the witnesses 
are within reach of its process, must, under 
the twelfth rule, rest solely upon the fact 
that this is a case of admiralty and mari- 
time jurisdiction, and that new evidence in 
it is admissible in the supreme court. But 
this court cannot determine whether such 
new evidence is admissible. The case being 
in the supreme court, it is for that court to 
determine as to the admissibility of the new 
evidence. There is no reported decision, as 
to the proper practice under the twelfth rule, 
in a case like this. The claimant insists 
that he has a right to the commission, leav- 
ing it to the supreme court, when the depo- 
sitions are presented to it, to say whether 
the evidence shall or shall not be admitted; 
and that, as he has, in his petition of ap- 
peal, prayed for a trial in the supreme court, 
on the evidence below, and on new evidence 
to be taken, the case is thus brought within 
the class of eases motioned in the second 
subdivision of the twelfth rule, where new 
evidence Is admissible in the supreme court. 
The question is one not entirely clear, but 
I think the safer course Is to deny the ap- 
plication, on the ground that it is for the 
supreme court to decide, on a motion to be 
made to it, whether the evidence sought to 
be taken will be admissible in the case, be- 
fore a commission can be issued. If I should 
grant the application, and the supreme court 
should hold that the circuit court was with- 
out authority to do so, the claimant might 
suffer serious prejudice; whereas, if he now* 
applies to the supreme court, and shows that 
an application to this court has been refused 
on the ground stated, the practice under the- 
rule will be settled by the supreme court, 
and the claimant will not be liable to suffer 
any prejudice from an error in practice. 
The motion is denied. 
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OCEAN QUEEN, The (ADAMS v.). See Case 
No. 64. 



Case ]Sro. 10,412. 

The OCEAN SPRAY. 

[4 Sawy. 105; i 3 Cent. Law J. 773.] 

District Court, D. Oregon. Nov. 4, 1876. 

Killing Seal — ^Foketgx Votage — Marixehs — 
Wages. 

1. A vessel is not engaged in the violation of 
soction 1956 of the Revised Statutes, which pro- 
vides that "no person shall kill any * * fur- 
seal * * within tiie limits of Alaska terri- 
tory," etc., unless such vessel is used or em- 
ployed in the actual killing of such seal; and a 
mere preparation or intention upon the part of 
her master or owners so to employ her is not 
suffieient to constitute the offense, if for any rea- 
son no seal are killed. 

2. A vessel enrolled and licensed for the fish- 
eries does not violate section 4337 of the Re- 
vised Statutes, which prohibits such vessel from 
proceeding on a foreign voyage without being 
registered, by touching at or entering the foreign 
port of Victoria, for supplies or any purpose oth- 
er than trade, on her way from San Francisco to 
the fishing grounds on the northwest coast. 

3. All persons who are employed on a vessel 
to assist in the main purpose of the voyage are 
mariners, and therefore persons who shipped on 
the Ocean Spray at Victoria as sealers, to take 
seal in the northern waters — that being the ob- 
ject of the voyage — are mariners, and have a 
lien upon the vessel for their wages. 

[Cited in The Minna, 11 Fed. 760. Distin- 
guished in The Ole Oleson, 20 Fed. 384, 385; 
The Sarah E. Kennedy, 29 Fed. 266, 267. 
Cited in Telles v. Lynde, 47 Fed. 916.] 

[Cited in Holt v. Cummings, 102 Pa. St 216; 
Scarfie V. Metcalf, 107 N. Y. 216, 13 N. E. 
796.] 

4. When a voyage is broken up or lost by the 
act or fault of the master or owner, the seamen 
are nevertheless entitied to their wages for the 
full voyage or the time which it would probably 
require to complete it. 

5. The rule, freight is the mother of wages, 
does not apply to a fishing or sealing voyage, 
and appears to be abolished altogether by section 
4525 of the Revised Statutes. 

In admiralty. 

Rufus Mallory, for United States. 
John W. Whalley and M. W. Fechheimer, 
for Wllklns et al. 
David Goodsell, for Gallagher et al. 

DEADY, District Judge. On March 27, 
1876, the schooner Ocean Spray, of eighty- 
three tons burden, being duly enrolled and 
licensed, at San Francisco, for "the fishing 
trade," sailed from that port, as appears by 
her shipping articles, for "Behring Sea or 
elsewhere, as the master may direct, on a 
fishing voyage"— Prank Howell, charterer, 
and Thomas Butler, master. The crew con- 
sisted of the first and second mate, four men 
before the mast, and a cook. She kept no 
log and had no manifest. Her cargo con- 



1 [Reported by L-. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



sisted of forty-five tons of salt, fourteen bar- 
rels of beef, two of pork, twelve of flour, 
forty-two butcher-knives, six guns, forty- 
eight water-casks, two fishing-lines and 
twelve hooks, and ship's stores, including 
eleven cases of whisky. 

On the twenty-fifth day out, the vessel put 
into the port of Victoria, V. I., from which 
place, according to the consular certificate, 
she cleared on April 26 for "Wrangel, Alaska, 
on fishing license from San Francisco, Cal." 
At this port some trifling repairs were made 
to the vessel, and a crew of twenty-four In- 
dians and two interpreters were hired to take 
seal "in the northern waters." A whale boat 
was also purchased there, and the vessel pro- 
vided with some additional stores and goods 
for the slop-chest, beside seal clubs for kill- 
ing' seal. 

On April 27, the schooner proceeded to 
Neah Bay, W. T., where the master procured 
three canoes and two spear-heads and staff. 
From there he sailed northward and made 
the Aleutian Islands, probably at Ounimak 
Pass, about June 1. Here he came to anchor 
for a few days, and supplied the vessel with 
wood and waiter, and then proceeding in the 
direction of the Pribylov Islands, Alaska T., 
came to anchdr about ten miles southeast of 
one of that group, called Sea Otter Isle. Here 
a canoe was sent ashore with six Indians 
and the intei-preter, Wilkins, under the 
charge of a Dr. Thatcher, who appears to 
have had some interest in the adventure, to 
reconnoiter the ground and ascertain wheth- 
er there were any persons or seals upon it. 
On returning, the canoe was lest in a fog, and 
after being out four or five days, made the 
island of St Paul's, distant about five miles 
from Sea Otter. The schooner remained off 
Sea Otter three days, going as near to it as 
two miles, and sending off two canoes to find 
the missmg party. Then it sailed to St. 
Paul's, where the crew of the lost canoe were 
taken on board. Here it is probable that 
some disagreement arose between the master. 
Thatcher and Howell, which resulted in 
abandoning the voyage and starting home- 
ward. At least, on June 30, the schooner had 
reached Makouchinskoy Bay, on the north- 
west side of Ounalaska, and about two hun- 
dred and fifty miles southeast of Sea Otter, 
on her return voyage. There the vessel was 
boarded by "Woods, the deputy collector of the 
district, and taken to the town of Ounalaska, 
and there formally seized and taken to Sitka, 
and thence to this district for trial. 

The libel of information was filed on Au- 
gust 25, and alleges two grounds of forfeiture: 
1. That the schooner, being duly enrolled and 
licensed "to carry on the fishing trade for 
one year," did proceed on a foreign voyage to 
the port of Victoria, contrary to section 4337 
of the Revised Statutes, which provides: "If 
any vessel, enrolled or licensed, shall proceed 
on a foreign voyage, without first giving up 
her enrollment and license to the collector 
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of the district comprehending the port from 
whence she is about to proceed on such voy- 
age, and heing duly registered by such col- 
lector, every such vessel, together with her 
tackle, apparel and furniture, and the mer- 
chandise imported thereon, shall be liable to 
seizure and forfeiture;" and 2. That in June, 
1876, the schooner, "her taelde, apparel and 
furniture, Thomas Butler, master, was found 
engaged in killing fur-seals within the limits 
of Alaska territory," contrary to section 1956 
of the Revised Statutes, which, among other 
things, provides: "No person shall kill any 

* * * fur-seal * * * within the limits 
of Alaska territory, or in the watei-s thereof; 

* * * and all vessels, their tackle, apparel, 
furniture and cargo found engaged in the 
violation of this section shall be forfeited." 

The answer of the claimant, George Kent- 
field, to the libel of intervention by the In- 
dians for their wages, admits that the latter 
were taken on board by the master at Vic- 
toria to go "to the islands of the Northern 
Ocean for the purpose of catching seals;" 
and avers that during all of said voyage the 
ischooner was under charter to Frank Howell 
and Jacob Nibble, of San Francisco, "for a 
voyage of six months in the waters along the 
northern coast of the United States," in 
which the claimant had no interest, and dur- 
ing which he had no control of the vessel. 

This being so, the charterers were the own- 
ers pro .tempore, and the vessel is respon- 
sible for their conduct or that of their mas- 
ter, Butler, in navigating or employing her. 
But upon the evidence there can be no doubt 
but that the schooner left San Francisco for 
the puiTpose of engaging in killing fur-seals 
on and about Sea Otter Isle. The fishing 
voyage and license therefor were a mere 
cover for this unlawful purpose. No fish 
were taken or attempted to be taken during 
the voyage, except casually for consumption 
on board; nor was there any fishing tackle 
provided, at all adequate to the purpose of 
taMng a cargo of fish. 

The master went into Victoria for the pur- 
pose of procuring Indians to take and skin 
seal and preseiTe their skins; and the forty- 
five tons of salt was doubtless provided for 
that purpose. 

But upon the evidence it cannot be said 
with any certainty that any seals were actual- 
ly killed by any one on the schooner. No 
skins were found on board, and altogether 
it is not probable that any were taken. 

After they came upon the seal groimd, the 
■enterprise seems to have been abandoned for 
some reason. In the language of one of the 
witnesses, the master's courage seems to 
have failed him at the last moment. It is 
quite likely that he feared he would be dis- 
covered by the people of the Alaska Fur 
Company, who must have become aware of 
the presence of the schooner in that vicinity 
by reason of the lost canoe coming ashore 
with its crew at St Paul's. 

However that may be, to be "found en- 



gaged in the violation of this section," a ves- 
sel must be engaged in killing seal; must be 
employed in the very act which is prohibited 
and made punishable by it, namely: killing 
seal. A person cannot be punished under 
this section for preparing, intending or at- 
tempting to kill seal. He must actually kill 
one contrary to the prohibition. "No person 
"BhaU kill any * * fur-seal * * within 
the limits of Alaska territory," etc. Until 
the deed is done, the locus psenitentice is 
open to him, and he may abandon the illegal 
purpose, and avoid the pimishment prescribed 
by the act. So with the vessel. It can only 
be engaged in violating this section when it 
is successfully used or employed to accom- 
plish the same result. Upon this charge the 
libel is not supported by the proof. 

As to the other charge, the evidence is 
satisfactory that, when the master of the 
schooner left San Francisco, he intended to 
go into Victoria for the purpose of procuring 
a crew of Indians, who were expert in the 
management of canoes at sea, and imder- 
stood the business of taking seal; and prob- 
ably to procure any repairs or stores which 
he might ne»d when there. 

But, according to the authorities, this 
alone was not a proceeding "on a foreign voy- 
age," contraiy to the statute. According to 
the established construction of section 8 of 
the act of February 18, 1793 [1 Stat SOS], 
now section 4337 of the Revised Statutes, a 
vessel licensed for the fishing trade may law- 
fully touch at a foreign port in the course of 
her voyage, provided she does not trade 
there. 

Says Mr. Justice Story, in the case of The 
Three Brothei^ [Case No. 14,009]: "But, in 
my judgment the foreign voyage intended 
by the act is where the vessel departs from 
the United States for a foreign port with an 
intent there to engage in trade, and without 
an intent to seek employment in the fish- 
eries." In Taber v. U, S. [Id. 13,722], Mr. 
Justice Story 'also held that a whaling voy- 
age was not "a foreign voyage" within the 
meaning of the act of 1893 [2 Story, Laws, 
883] c. 62 [2 Stat 203, c. 9], concerning the 
clearance of vessels bound on a foreign voy- 
age. In this case, the facts were: The Isa- 
bella sailed from New Bedford, in 1834, on 
a whaling voyage, and did not return until 
1838. During her absence she touched at 
foreign ports for supplies, but was employed 
exclusively in the whale fishery. 

The object of the law is manifest. It is to 
prevent vessels engaged in the coasting trade 
and fisheries from becoming the medium of 
the introduction of smuggled goods, under the 
security and cover of their license. The 
Friendship [Case No. 5,124]. But if a vessel 
engaged in the fisheries only touches at a 
foreign port, in the course of her voyage, for 
supplies, or repairs, or for any other purpose 
than trade, she is not deemed to be engaged 
in a foreign voyage. The fisheries on our 
northwest coast are not so well known or 
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long established as those hi the northeast, 
but they are every year growing in impor- 
tance, and many vessels are engaged in gath- 
ering cheap and wholesome food from this 
nevei'-failing harvest of the sea. The port of 
Victoria lies immediately on the route to the 
fishing grounds, and it is natural and con- 
venient that vessels bound to and from them 
should touch there for many purposes other 
than foreign trade; and in so doing, accord- 
ing to the established construction of the act 
and the reason of the matter, they do not 
violate this section. 

The information is therefore dismissed; but 
the vessel having proceeded to the waters of 
Alaska under a license to engage in the fish- 
eries, but in fact for the purpose of taking 
fur-seal there, contrary to law, and being 
found there and seized under very suspicious 
cu'cumstances, a certificate of probable cause 
will be allowed. 

Charles P. Wilkins, Caspeo W, Lindsey and 
twenty-four others have filed a libel of inter- 
vention to enforce a claim for wages as seal- 
ers on the voyage from Victoria to Sea Otter 
Isle, and thence to this port. The twenty- 
four others are the British Columbian Indi- 
ans who were shipped at Victoria to take seal 
in the northern waters; and Wilkms and 
Lindsey were employed and shipped at the 
same time as interpreters, the former at $55 
per month, and the latter, together with the 
Indians, at $30 per month. This claim is 
resisted on the ground that the libellants 
were not shipped and did not serve as mari- 
ners, and their employment as sealers did not 
give them a lien upon the vessel for their 
wages. 

Neither the charterer nor the master ap- 
pear in the ease as 'claimants or witnesses. 
Their absence is not explained, and it is to 
be presumed that thar testimony would not 
be unfavorable to the claims of these libel- 
lants. 

The facts of the case appear to be that the 
Indians were shipped with the consent of 
Dr. Wood, the Indian agent at Victoria, and 
upon an agreement with him for them. By 
this they agreed to ship to the no.rthem wa- 
ters to take seal, and to lend a hand on board 
whenever they were wanted, for the sum of 
$30 per month imtil they returned to Victoria, 
when they were to be paid ofC and dischar- 
ged. They went on board on April 27, 1876, 
and remained with the vessel until they were 
put ashore at this port by the marshal on 
August 31. During that time, and especially 
upon the outward voyage, when head winds 
prevailed, they helped make and reef sail, 
heave the anchor and clear decks, but did not 
stand watch. They also were employed in 
procuring drift-wood and water for the use 
of the vessel. They messed by themselves 
in the hold of the vessel, and food was fur- 
nished them, and cooked by one of their num- , 
ber. They were under the control of the 
ofiicers of the schooner, but communication 
with them was generally had through the 



medium of the intei'preters. The smaller por- 
tion of them could understand and speak 
English enough for ordinary conversation. 

No ease has been cited upon the point of 
whether a sealer is to be considered a mari- 
ner, and therefore entitled to a lien upon the 
vessel for his wages. It is admitted that 
such persons as surgeons, carpenters, cooks, 
stewards and cabin-boys are considered mari- 
ners. But it is claimed that this is so for the 
reason that these persons all aid in the navi- 
gation and presetvation of the vessel. But 
I think the better reason is found in the fact 
that they are co-laborers in the leading pur- 
pose of the voyage. Upon this ground, even 
if it be admitted that the libellants shipped 
and served as sealers only, they ought to be 
deemed mai'iners. They were certainly co- 
laborers, and the principal laborers, in the 
only pm-pose of this voyage— the taking of 
fur-seal. The seamen, who have an undoubt- 
ed lien upon the vessel for their wages, only 
contributed to this purpose by navigating it. 
Without these sealers the voyage must have 
been profitless, because the purpose of it 
could not have been accomplished. That 
nothing was accomplished is not their fault, 
and therefore it should not operate to their 
prejudice. 

A principle of law, as that the persons on a 
vessel who are employed in promoting the 
pm'iKJse of the voyage or aiding in her navi- 
gation shall have a lien upon her for their 
wages, must be applied to new cases within 
the reason of the rule, as they arise. Now, 
it would be impossible to give any sound rea- 
son why the cook, or even the sailors, on 
this vessel should have a lien upon her for 
their wages, and the sealers, upon whom 
mainly depended the success of the voyage, 
should not. 

The correct doctrine upon this point is well 
set forth by Benedict in his Admiralty (sec- 
tion 241): "It is universally conceded that 
the general principles of law must be ap- 
plied to new kinds of property, as they 
spring into existence in the progress of so- 
ciety, according to their nature and incidents, 
and the common sense of the community. In 
the early periods of maritime commerce, 
when the oar was the great agent of propul- 
sion, vessels were enth'ely imlike those of 
modem times, and each nation and period 
has had its peculiar agents of commerce and 
navigation adapted to its own wants and its 
own waters, and the names and descriptions 
of ships and vessels are without number. 
Under the class of mariners in the armed 
ship are embraced the officers and privates of 
a little army. In the whale-ship, the sealing- 
vessel, the cod-fishing and herring-fishing ves- 
sel, the lumber-vessel, the freighting-vessel, 
the passenger-vessel, there are otlier func- 
tions besides those of mere navigation, and 
they are performed by men who know noth- 
ing of seamanship; and in the great inven- 
tion of modern times, the steamboat, an en- 
tirely new set of operatives are employed; 
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yet at all times and in all count-vies all the 
persons who haye been necessarily or prop- 
erly employed in a vessel as co-laborers to the 
great pm-pose of the voyage, have, by the 
laws, been clothed with the legal rights of 
mariners, no matter what might be their sex, 
character, station or "profession." And there 
is a special reason why this should be so in 
this case; for the master, in employing these 
libellants, explicitly pledged the vessel as 
security for the payment of their wages for 
the round trip, whether any seal were taken 
or not. 

When its comes to be understood that fish- 
ers and sealers employed on the northwest 
coast are to be considered mariners, it is 
probable that there will be some special rule 
established by which the amount of their 
compensation will depend somewhat upon the 
result of their labors. In this ease, at first 
blush, it seems a hardship that the vessel 
should be bound to the libellants .for full 
wages for the round voyage when nothing 
was made or earned by it, and they had com- 
paratively little or nothing to do. But- that 
is not their fault They kept their agree- 
ment That the voyage actually contemplat- 
ed by the master was illegal, they had no 
reason to know. The "northern waters," to 
which they agreed to go, includes waters out- 
side the limits of Alaska, What effect, if 
any, the seizure of the vessel is to have upon 
the contract is a question that was suggested 
in the argument but only touched upon by 
counsel. The capture and condemnation of a 
neutral vessel dissolves the seaman's con- 
tract for wages, and he can recover nothing 
for the voyage; but a mere capture, without 
a condemnation, does not; and, in the mean- 
time, the contract is only suspended, and the 
seaman has a right to remain with the ship 
and abide the result The Saratoga [Case 
No. 12,335]; Pitman v. Hooper [Id. 11,186]. 

But in this case the purpose of the voyage 
appears to have been abandoned and the ves- 
sel turned homeward before the seizure, and 
she has since been acquitted. And this was 
the act of the master, and cannot affect the 
rights of the libellants. But if we should re- 
gard the seizure as the cause of the failure 
of the voyage, the rule established by the 
authorities seems to be, that when the voyage 
is broken up, interrupted or lost by the act of 
the master or owner, the seamen are entitled 
to their wages for the full voyage, or dam- 
ages upon the contract in the nature of wages. 
Hoyt V. Wildfire, 3 Johns. 520; The Maria, 
[Case No. 9,074]; The Uncle Sam [Id. 2,872]; 
The Littiejohn [Case No. 6,153], 

Neither do I suppose that the rule, freight 
Is the mother of wages, can be applied to a 
voyage like this. But if it could, the fact 
that the failure or abandonment of the enter- 
prise appears to be attributable to the master 
and owner pro tempore would prevent its be- 
ing applied so as to bar a recovery by the 
libellants in this case. Besides, the rule itself 
18FED.CAS. — 36 
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I seems to be abolished by section 4325 of the 
i Revised Statutes, which provides: "No right 
to wages shall be dependent on the earning 
of freight by the vessel." 

It follows that the libellants are entitled to 
a decree for the wages specified for the term 
of four months and seven days. 

William Gallagher, the first mate, and six 
others, being the second mate, four sailors 
and the cook, have also filed a libel of inter- 
vention to enforce a claim for wages for the 
whole voyage, at the rate of $75 a month 
for the first mate, §50 a month for the sec- 
ond mate and cook, and $35 a month for the 
sailors, less certain advances stated in the 
account annexed to the libel. No defense is 
made to this claim, and it is allowed from 
the sailing of the vessel from San Francisco 
until August 31. 

The matter is referred to the clerk to as- 
certain and. report the sum due each libe- 
lant according to the conclusions of this opin- 
ion. 



OCEAN SPRAT. The (ERLANDSBN v.). See 
Case No. 4,518. 

OCEAN STAR, The (O'CONNOR v.). See 
Case No, 10,419. 

OCEAN STAR, The (ROBERTS v.). See Case 
No. 11,908. 

OCEAN STEAM-NAV. CO. (ENGLISH v.). 
See Cases Nos. 4,490 and 4,490a. 



Case "No. 10»413. 

OCEAN STEAM-NAV. CO. v. The REV- 
ENUE. 

District Court S. D. New York. Dec. 20, 1854. 

Salvage Service— Compensation. 

[A ship, valued, with her cargo, at §83,000, 
which had lost her masts and rudder, and was 
being navigated under jury masts and an ex- 
temporized rudder, was towed into port during 
a hard blow in squalls, by a transatlantic liner, 
valued at §300,000, with a cargo valued at §500,- 
000, which lost a day's time, parted two haws- 
ers, and was slightly damaged in collision. 
Edd, that it was a salvage service, and §6,000 
was a reasonable allowance. 

The libel was filed in this case to recover a 
salvage compensation for services rendered 
to the ship Revenue by the steamship Wash- 
ington, owned by the libelants. The ship 
Revenue, of 546 tons burden, valued, with her 
cargo, at §85,000, sailed from Hampton Roads 
on the 5th of September, 1853, bound to Aus- 
ti-alia. When about five days out she encoun- 
tered a severe gale, which threw the ship on 
her beam ends, and to right her the crew 
were compelled to cut away her main and 
mizzenmast. She also lost her foretopmast 
and jibboom, and her mdder, during the gale, 
which lasted about six hours. After the gale 
the crew proceeded to get up jxary masts and 
a temporary rudder, which occupied about 
five days, and the ship then bore away for 
New- York to be repaired. On the morning of 
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tbe 28th they bad. made some 400 miles, and 
■svere then about 90 miles from Sandy Hook. 
The captain had been sick for several days 
before. About 9 in the morning of the 
28th, they were hailed by the pilot boat Da- 
vid Mitchell, and an agreement was made 
that the pilot boat should tow the ship. She 
accordingly took hold, and towed her until 
about o in the afternoon, when the steamship 
"Washington, then bound from Bremen to 
New-York, -offered her assistance to the ship, 
which was accepted. She took hold of the 
ship about 6 p. m., and the pilot boat then let 
go. The wind that night blew from the north 
and the northwest, blowing heavily in squalls. 
The Washington towed the ship till about 9 
p. m., when the hawser parted, and the ship, 
having by this time been towed to anchorage 
ground, came to anchor. The weather wa's 
boisterous through the night, so that the 
Washington could not take hold of her agaui 
that night, but she remained by her, and in the 
morning took hold of her again with another 
hawser, and brought her late in the afternoon 
to the city of New- York, having parted the 
second hawser also in so doing. The Wash- 
ington was worth $300,000. She was insur- 
ed for $200,000, and had on board a cargo val- 
ued at §500,000, with over 200 passengers, 
and a ship's company of 104. She was de- 
layed about a day, for which her running ex- 
penses are about $800. She was injured by 
a collision with the ship, while taking her 
in tow, to the amount of about $200, and it 
cost between $700 and $800 to replace the 
tWo hawsers. The owners of the Washington 
having filed their libel to recover salvage, 
the owners of the pilot boat also came in, 
claiming salvage, and were made colibelants. 

Martin, Strong & Smith, for libelants. 
Benedict, Scoville & Benedict and Mr. De 
Forest, for claimants. 
Mr. Hamilton, for the pilots. 

HEI/D BY THE COURT (INGERSOLL, 
District Judge): That the service rendered 
by the Washington was a meritorious one, 
and must be paid for as salvage service; that 
the Revenue was in a crippled and disabled 
condition, and would probably have been 
blown off to sea by the northerly and wester- 
ly winds, if it had not been for the assistance 
of the Washington, which rescued her from 
imminent peril. That the Washington j eopard- 
ized her insurance by her deviation, and, if 
her valuable cargo had been lost by the 
means, the owners would have been liable as 
common carriers for it; and that she was 
exposed to some peril herself by her delay. 
That six thousand dollars is a reasonable com- 
peusatioi for the services she rendered. The 
pilots' claim having been settled before the 
trial, their libel was dismissed. 

Decree for the libelants, therefore, for 
$6,000, in which sum is included the actual 
loss and damage sustained by the Washing- 
ton. 



OCEAN TOW BOAT CO. (SONDERBURG 
v.). See Case No. 13,175. 



Case No. 10,414. 

The OCEANUS. 

[5 Ben. 545.] i 

District Court, S. D. New York. March, 1872.2 

Collision off the Battery — Steamboat Fol- 
lowing Another— Holding Codkse. 

1. The steam propeller O. and the steamboat 
N. came in collision off the Battery, in New 
York harbor. Each of them belonged to a line 
of vessels running from New York through Long 
Island Sound. The starting point of the N. was 
the upper side of pier 28, North river, and that 
of the C. was the lower side of pier 27, North 
river, and the hour for each to start was 4 p. 
m. On the afternoon of November 27th, 1867, 
both vessels started, the N, being the first to 
leave her pier. The tide was ebb, and the N., in 
order to avoid vessels at anchor below her pier, 
went out into the river a considerable distance to 
the westward of them, before turning down the 
North river. As she went out, the tide carried 
her down, and those in her pilot house lost sight 
of the O., and did not see her again till im- 
mediately before the collision. The O. left her 
pier almost at the same time, and turned down 
the river east of the vessels at anchor. Off the 
Battery were vessels lying at anchor, through 
which both steamers had to make their way, in 
order to turn into the East river. The N., 
which was the faster boat of the two, but had 
the farther distance to go, to get into the East 
river, turned towards it, so as to cross the bows 
of the O- The O. kept her course and struck 
the N. on her port side. The N. did not stop 
her engine till after the collision. The O. stop- 
ped and backed her engine as soon as it was 
seen that the N. was crowding on her course: 
Sdd, that, although the N. left her pier first, 
she was not, in view of the fact that the course 
she took was the longer one to enable her to 
reach the point where both courses entered the 
East river, the foremost boat, but the following 
beat. 

2. The fact that no one in the pilot house of 
the N. paid any attention to the O., was negli- 
gence on the part of the N., and the cause of tiie 
collision. 

3. The courses of the two vessels were not 
crossing, within the meaning of the 14th rule for 
avoiding collisions; and, even if they could be 
so considered, the N. did not keep her course, 
within the meaning of the 13th rule, but crowd- 
ed on the O., and was solely responsible for the 
collision. 

[Cited in The Express, 44 Fed. 397.] 

In admiralty. 

W. G. Choate, for libellants. 
R. D. Benedict, for claimants.- 

BLATOHFORD, District Judge. The libel 
in this case is filed by the owners of the 
steamboat Newport against the steam propel- 
ler Oceanus, to recover for the damages sus- 
tained by the libellants, through a collision 
which took place between the two vessels on 
the afternoon of November 27th, 1867, short- 
ly after 4 o'clock, p. m., in the harbor of New 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 10,415.] 
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York. Both, of the vessels were ia regular 
lines, carrying merchandise and passengers— 
the Newport running betwen New York and 
Newport, Rhode Island, and the Oceanus run- 
ning between New York and Providence, 
Rhode Island, and the hour for each to leave 
New York, on that day, was 4 o'clock, p. m. 
These facts were known to those In charge 
of both vessels. The course of eajch, for her 
voyage, was, from her berth, down the North 
river, around the Battery, into the East river, 
and up the East river, by way of Hell Gate, 
into Long Island Sound. The berth of the 
Newport was the upper side of pier 28, North 
river. The berth of the Oceanus was the 
lower side of pier 27, North river. 

The libel alleges, that the Newport left her 
dock about 4 o'clock, p. m., the Oceanus at 
the time being at her dock, blowing ofiC 
steam; that, on arriving at or about pier No. 
1, North river, the Newport commenced to 
turn into the East river; that, as she so 
began to turn, she slowed and stopped, to 
aUow a tug-boat with a tow to pass ahead of 
her; that she then proceeded, at a very mod- 
erate rate of speed, in her course around the 
Battery into the East river; that, as she 
rounded, several small vessels were observed 
lying at anchor, three of them on the shore 
or port side, with their heads towards Gov- 
ernor's and Bedlow's Islands, and another 
fax'ther out in the river, on the starboard 
side; that the Newport was again slowed 
and stopped, to enable her to make a straight 
course between the said three vessels at an- 
chor on her port side and the said vessel at 
anchor on her outer or starboard side, and 
was then started slowly ahead; that, when 
she was nearly abreast of the most south- 
ward of the three vessels at anchor on her 
port side, and while she was piursumg her 
usual course around into the East river, the 
Oceanus was observed running up at a high 
rate of speed on the port quarter of the New- 
port, nearly in a line with the most south- 
ward of the three vessels so lying at anchor, 
and endeavoring to pass the Newport, in the 
narrow space between her and the said last 
mentioned vessels; that the Oceanus, when 
near the most southward of said vessels, 
made a sheer to starboard, and ran into the 
Newport, striking the Newport an angular 
blow, with her stem, in the after part of the 
port wheel of the Newport, and breaking 
through her guard and her braces, and other- 
wise materially damaging her; that, from the 
time the Oceanus was first seen at her dock 
blowing ofiE steam, to the time when she was 
so observed running up on the port quarter 
of the Newport, immediately prior to the col- 
lision, the Oceanus had never been seen hy 
the pilots in charge of the Newport, nor had 
she at any time shown ahead of the Newport; 
that the collision was caused by no fault or 
negligence on the part of those in charge 
of the Newport, but was occasioned wholly 
by the bad navigation, carelessness and mis- 



conduct of those in charge of the Oceanus: 
(1.) In attempting to pass the Newport, as 
she was turning into the East river, at a 
place in said river where such passage could 
aiot be effected without imminent danger of 
collision, by reason of the narrow space in- 
tervening between the Newport and the ves- 
sels lying at anchor on her port side, (2.) 
In not having given way, as she ought to 
have done, to the Newport, as the foremost 
boat, and in not having slowed or stopped 
her engines until the Newport had got clear 
of the vessels anchored on either side of her, 
and a clear passage been thus made for the 
Oceanus to pass, had she been so minded. 
(3.) In making a sheer to starboard, when 
lapping the Newport's port quarter, so near to 
the Newport as to render collision inevitable. 
The answer avers, that the Newport start- 
ed from her pier a little ahead of tl^e Ocean- 
us, but went out much further into the river, 
so that, as the vessels went down the river, 
towards the Battery, the Oceanus was slight- 
ly in advance of the NewjKjrt; that, as the 
Oceanus went on, in her course to get into 
the East river, she was going at a moderate 
rate of speed, and there were vessels lying 
off the Battery and below, between which 
it was necessary for her to go, and she was 
proceeding cautiously and slowly, making her 
way through those vessels, when the New- 
port, which had been all the time outside of 
the Oceanus, suddenly, and without any rea- 
son or excuse, running faster than the Ocean- 
us, undertook to cross directly ahead of the 
Oceanus, and did so cross the coiurse upon 
which the Oceanus was proceeding; that, as 
soon as any indication was seen of the inten- 
tion of the Newport thus to cross the track of 
the Oceanus, the engine of the Oceanus was 
stopped and reversed, but the collision could 
not then be avoided; and that the Newport 
had abundance of room to the starboard of 
the course which she actually pursued, and 
it was her duty either to have maintained a 
course to the starboard of the Oceanus, or, 
if she determiaed to cross such course of the 
Oceanus, to cross it astern of her, instead of 
ahead of her. The answer denies that the 
collision was caused by any bad navigation 
or carelessness or misconduct on the part of 
the Oceanus, and alleges that it was caused 
by fault and negligence on the^art of the 
Newport. It denies that the Oceanus attempt- 
ed to pass the Newport, and alleges that the 
Newport wrongfully and negligently attempt- 
ed to pass the Oceanus. It denies that the 
Oceanus was bound to give way to the New- 
port as the foremost boat, and alleges that 
the Oceanus was the foremost boat. It de- 
nies that the Oceanus did not slow, stop, and 
back her engines, and alleges that she did 
slow, stop, and back them. It denies that 
the Oceanus ma.de any sheer to starboard, 
and alleges that the Newport was in fault in 
turning so closely to the course of the Ocean- 
us, in giving no signal, in not keeping a prop- 
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er lookout, in not stopping and backing in 
time, and in not porting her lielm, so as to 
carry her free of the course of the Oceanus. 
It is established, by the proofs, that, when 
the Newport left her pier, at the ijpper side 
of which she lay, parallel lengthwise with the 
length of the pier, with her head pointing 
outwards across the width of the river, the 
tide being ebb and running towards the Bat- 
tery, ai'ound which she was to go, and which 
was on her port hand, and there being some 
vessels lying at anchor out in the river off 
some of the piers below pier 28, she went out 
into the river a considerable distance, and 
beyond and to the westward of those vessels, 
before heading down the river, Instead of 
turning down nearer to the line of the piers. 
As she went out from her pier, the ebb tide 
against her upper side carried her down be- 
fore turning, so that those in her pilot house 
naturally lost sight of the Oceanus, which 
was lying at her pier when the Newport left. 
The Oceanus, being at the lower side of a 
pier, and lower down the river, turned down 
the river inside of the said vessels at anchor, 
and, although she left her pier after the New- 
port left her pier, she got headed down the 
river before or as soon as the Newport did, 
and went down at a much less distance from 
the line of the piers than the Newport did. 
The ultimate destinations and courses of both 
vessels required that they should each of 
them describe a curve from the North river, 
around the Battery, into the East river. Their 
courses were, in no proper sense, crossing 
courses. Each was making her way to enter 
the path off the Battery and between that and 
Governor's Island, which led into and up the 
East river. The Oceanus was much nearer to 
such path than the Newport was, being much 
nearer to the line of the piers, and, even though 
the Newport's stem may have been, on lines 
drawn across the width of the North river, 
as the two boats went down, further down 
than the stem of the Oceanus, yet, in view of 
the objective point and path both were bound 
for, the Newport must be considered as the 
hindmost boat. This is also shown by the 
fact that she was the faster boat of the two. 
She had a much longer distance to traverse 
to reach such objective point and path, from 
where she was when the Oceanus left her 
pier, than c£he distance which the Oceanus 
had to traverse, to reach such objective point 
and path, from where she, the Oceanus, was, 
when she left her pier. The Newport did 
not make up that difference of distance until 
the vessels came together, notwithstanding 
she was the faster boat of the two, which 
shows that she was all the time really behind 
the Oceanus and overhauling her. Such 
overhauling, too, was interrupted by the slow- 
ing of the Newport at one time. Yet she 
persisted in trying to reach such objective 
point and path without paying the least heed 
to the Oceanus, which was pursuing her way 
between the Newport and the shore. The 
Oceanus kept Iiqt; proper course, observing 



the Newport, and had no occasion to suppose 
that she would be crowded by the Newport. 
The Newport closed in upon the Oceanus, 
and, by doing so, caused the collision. The 
Newport was, on the evidence, -and in the 
sense of the law, the following boat. The 
fact that she left her pier first, does not, in 
view of the course she took relatively to the 
course of the Oceanus, furnish the proper 
test of the question as to which boat was 
the foremost one, in the courses of the two 
towards the objective point and path before 
mentioned. The Newport, having abimdance 
of room on her starboard hand, towards Gov- 
ernor's Island, improperly crowded the Ocean- 
us, by closing in on the proper course of the 
Oceanus, so as to cut her off. It was her 
duty to have observed the Oceanus, and to 
have kept out of the way of the Oceanus. 
The latter kept her course. No one In the 
pilot house of the Newport paid any atten- 
tion to the Oceanus. This was gross negli- 
gence, and was the cause of the collision. 
The moment the Oceanus saw that the New- 
port's movement would cause a collision, the 
Oceanus stopped and backed. The Newport 
did not stop or back. The Newport thrust 
herself against the Oceanus, and brought up- 
on herself all the damage that ensued. 

The courses of the vessels, as they went 
down the river, to reach such objective point 
and path, were not crossing, so as to involve 
risk of collision, within the meaning of the 
14th article of the steering and sailing rules 
(Act April 29, 1864; 13 Stat 60), so as to 
require the Oceanus, as having the Newport 
on her own starboard side, to keep out of 
the way of the Newport. And, even if they 
could be so considered, the Newport did not 
obey article 18, by keeping her course, so as 
to enable the Oceanus to keep out of the way, 
but crowded in on the course of the Oceanus, 
so that, on the evidence, the Oceanus, while 
carefully avoiding the vessels at anchor, by 
pursuing the only path open to her, was run 
into by the Newport. Nor were there any 
dangers of navigation or other special cir- 
cumstances existing to justify what the New- 
port did. 

The ease is one entirely free from doubt, 
and the libel must be dismissed, with costs. 

[On appeal to the circuit court, the decree of 
this court was aflfirmed. Case No. 10,415.] 



Case No. 10,415. 

The OCEANUS. 

[12 Blatchf. 430.] i 

Circuit Court, S. D. New York. Jan. 30. 1875.2 

COIiLISIOS — OVERTAKISG VESSELS. 

1, An overtaking vessel is not absolutely pro- 
hibited from passing the vessel she is overtaking, 
but she must see to it that she selects a tinae and 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirming Case No. 10,414.] 
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place in which she can pass safely, if the other 
does nothing to thwart her endeavor. 
[Cited in The Charles Morgan, 6 Fed. 914.] 

2. Two steamers, the N. and the O., were on 
parallel courses going down a river, the O. being 
nearer the shore on the left hand of hoth of 
them, and hoth were to turn to the left to con- 
tinue their proper voyages, the destination of 
each being known to the other. Before tam- 
ing, the O. was a little ahead. - The N. was the 
faster boat The O. reached the point of turn- 
ing before the N. reached the line of the beam 
of the O. The N. drew in on the course of the 
C, on a curve crossing the bow of the O. A 
collision ensued, in which the N. was damaged. 
She libelled the O. Mdd, that the N. was solely 
in fault. 

3. Even if the N. had been slightly ahead, 
when she began her curve, she had no right to 
turn in on the course of the O. until she could 
cross the bow of the O. without collision, if the 
O. did nothing to prevent it. 

4. In passing along concentric or nearly con- 
centric curves, with a proximately common pur- 
pose or destination, one vessel has no right to 
cross the bow of the other unnecessarily, and so 
place the latter in danger. 

[Appeal from the district court of the Unit- 
ed States for the Southern, district of New 
Yorlc 

[This was a libel by the owners of the New- 
port to recover damages sustained by reason 
of a collision with the steam propeller Ocean- 
us. From a decree of the district court dis- 
missing the libel (Case No. 10,414), libellai|ts 
appeaL] 

William G. Choate, for libellants. 

Kobert D. Benedict, for claimants. 

WOODRUFF, Circuit Judge. The testi- 
mony herein is voluminous and greatly con- 
flicting. After a painstaking examination of 
the whole, I am of opinion that the coniaict 
results mainly from the difference in the posi- 
tion of the different witnesses, and the conse- 
quent difference in the view presented to their 
eyes, and not from intentional misrepresen- 
tation; and I think that the important and de- 
cisive facts are established without great 
doubt or uncertainty. 

The libellants' steamboat, the Newport, left 
the upper side of her wharf in the North 
river, at about 4 o'clock in the afternoon of 
the 27th of November, 1867, for her voyage 
to Newport, which required her to pass around 
tho lower extremity of the city, and pass be- 
tween Governor's Island and the Battery, to 
enter and go up the East river. She went 
from her wharf, out into the North river, a 
considerable distance, before making a turn 
down on her course. The propeller Oeeanus, 
lying at the south side of her whairf on the 
North river, 320 feet lower down than the 
berth of the Newport, left her wharf almost 
immediately after the Newport got out of her 
slip, and, instead of going out into the river 
to the -westward, she swung at once aroimd, 
headed down the river near the ends of the 
docks, and proceeded on her voyage around 
the lower extremity of the city, to enter and 
pass up the East river. Each vessel was, 
therefore, aiming to describe a curve around 



the Battery, to pass up the East river. The 
Newport, having passed out into the North 
river much further than the other, had the 
largest curve to describe, and the greater dis- 
tance to go "before entering the East river. 
She was, however, the fastest boat The 
Oeeanus passed down as near to the Battery 
shore as it was prudent to pass, avoiding, and 
barely avoiding, other vessels lying at anchor 
there; and, when she was within a short dis- 
tance of the Staten Island ferry, she came in 
collision with the Newport, which had drawn 
around near to the course of the Oeeanus, and, 
at the moment of collision, had her bow 
slightly in advance of the latter, so that she 
received the blow in her wheelhouse just 
abaft her shaft. The question, which of the 
two Tvas, at or immediately before the col- 
lision, the leading vessel and which the fol- 
lowing vessel, is the question of fact chiefly 
contested on the trial; and this is deemed im- 
portant in view of the rule, that, when one 
vessel is overtaking another^ it is the right 
and duty of the latter, in general, to keep her 
course, and it is, in general, the duty of the 
overtaking vessel to avoid a collision. She 
is not absolutely prohibited passing, but she 
mugt see to it that she selects a time and 
place in which she can pass safely, if the 
other does nothing to thwart her endeavor. 

It is obvious, that, as these vessels straight- 
ened on their courses "down the North river, 
those courses were parallel. It is equally 
clear, that, in the wide space between the 
Battery and Governor's Island, there was 
abundant room for both, and that their cm-ves 
around the Battery could have been preserved 
without possibility of collision, had the trans- 
verse distance between them been maintained. 
They might have moved on concentric curves, 
and could not then have come in contact. 
The Oeeanus could not, with safety, have gone 
nearer to the shore; and it was, therefore, 
the duty of the Newport to keep off, and at a 
sufficient distance, upon her larger curve or 
swing, unless it is proved, that, in coming 
down the North river, and before danger of 
collision arose, she had run so much ahead of 
the Oeeanus, that the latter was in the rela- 
tion to her of a vessel overtaking another. 
In my judgment, this is not established. The 
. witnesses in behalf of the claimants, especial- 
ly those on board of the Oeeanus and on the 
Bristol, show the contrary. The officers of 
the Newport do not contradict them, as they 
did not see the Oeeanus until the danger of 
collision was imminent. The view taken by 
witnesses on shore depends upon their posi- 
tions relatively to the vessels and their comrses 
when they observed them. Thus, the two 
men who stood near the lower end of the Bat- 
tery by the flag-staff, saw the vessels after 
the curve around the Battery by the Newport 
began, and the vessels came in sight south of 
the old fort called Castle Garden. Now, it is 
obvious, that, as tne Oeeanus was coming 
down near the shore above Castle Garden, 
and the Newport was much farther out in the 
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river, tlie latter might come into the view of 
those men (looMng along a straight line from 
the flag-stafe to the southerly edge or side of 
Castle Garden) before they could^see the Oce- 
anus; and their most natural inference would 
be that the Newport was ahead. No such in- 
ference necessarily results from that observa- 
tion, for, a line across the beam of the Ocean- 
us might show that the Newport was at that 
moment behind the latter, and, having refer- 
ence to the purpose of both to enter the East 
river, very considerably behind the latter. 

Without discussing the testimony in detail, 
and without attempting, in this or any other 
manner, to harmonize all the testimony, I 
tliink It clear, that, in coming down the North 
river, the Oceanus was a little ahead, when 
she drew near Castle Garden, notwithstand- 
ing the Newport was the fastest boat. The 
shorter distance the Oceanus passed enabled 
her to reach that place before the Newport, 
on her longer coiirse, reached the line of her 
beam. The Newport, (instead of preserving 
her lateral or transverse distance from the 
Oceanus, which, having the wide field towards 
Governor's Island before her, she could easily 
have done,) drew in upon the course of the 
Oceanus, in a curve crossing the bow of the 
latter. This caused tlie collision. This she 
had no right to do. Even if, when she be- 
gan her curve, she was slightly ahead of the 
Oceanus, maldng her shorter curve, she had 
no right to turn in upon the course of the 
latter. Such a movement was at her peril- 
It could not be justified unless nor until the 
Newport had advanced so far that she could 
cross that bow without collision, if the Ocean- 
us did nothing to prevent it. I do not say 
that the Newport was bound to maintain the 
same lateral distance from the course of the 
Oceanus at which she found herself when she 
straightened down the North river, but I do 
say, that, upon the evidence, there was abun- 
dant room to have nept at a perfectly safe 
lateral distance, and she should have done so. 
The excuse that her master and pilots did not 
see the Oceanus till the moment of the colli- 
sion, if it does not aggravate, certainly does 
not relieve them from the imputation of fault 
in the navigation. Before they drew in so 
close to the shore, to shorten their curve 
around into the East river, it was their duty 
to see what vessels might be afCeeted by it. 

It is a mistake to say, that the moment the 
bow of one vessel is ahead of the bow of an- 
other, the burden of escapmg collision is at 
once cast upon the latter: and it is especially 
tiTie, that, in passing along concentric or near- 
Ij'^ concentric curves, with a proximately com- 
mon purpose or destination, one vessel has no 
right to cross the bow of the other unneces- 
sarily, and so place the latter in d an ger. 
These views are one of the grounds of the 
opinion of the court below [Case No. 10,414], 
and I place my conclusion upon them, not, 
however, without expressing my concurrence 
in the reasoning there employed. 

Let the libel be dismissed, with costs. 



Case Ko. 10,416. 

The OCEAN WAVE. 

[3 Biss. 317; 4 Chi. Leg. News, 486; 6 Alb. 
Law J. 407.] 1 

District Court, E. D. Wisconsin. Aug., 1872. 

Duty of-jVIaster aftek Strandixg. 

1. After a vessel is stranded there is still an 
obligation upon the master to take all possible 
care of the cargo. 

2. Where a barge is made leaky by an effort 
to remove her from a sand bar, it is the first 
duty of the master to stop the leak, and secure 
the cargo from the flow of water. 

3. A shipper should not be required to prove 
negligence on the part of a master until evi- 
dence is given tendmg to show that the injury 
complained of came within an excepted clause 
in the bill of lading. 

4. What constitutes unavoidable dangers of 
the river. 

Libel by the Home Insurance Company of 
New York and the Merchants' Insurance 
Company of Chicago against the steamboat 
Ocean Wave and the barge Bill Fleming, to 
recover the amounts paid by them on poli- 
cies of insurance issued to Beaupre & Kel- 
ley on a cargo of bulk wheat shipped by them 
at St. Paul on the barge Bill Fleming, in tow 
of the steamboat Ocean Wave, to be trans- 
ported to Prairie du Ohien. 

N. J. Emmons, for libellant. 
J. W. Caiy, for respondents. 

MILLER, District Judge. The usual ex- 
ceptions of unavoidable dangers of the river 
and fire were contained in the bill of lading. 
It is alleged in the answer of claimants, 
"that at a point on the Mississippi river, be- 
tween Nebesha, in the state of Minnesota, 
and Alma, in the state of Wisconsin, and 
while passing in the usual channel of the 
river and proceeding with due caution and 
care, the barge Bill Fleming struck a bar in 
the river and stuck fast, and the steamer 
and the other barge in tow, by their own im- 
petus and the current of the river, were car- 
ried against the barge Fleming with great 
force, and caused the guards of the steamer 
to break down a fender part of the barge 
Fleming, tearing away the fastenings of the 
same below the water line of the barge, and 
crushing in the side of the barge. And an 
examination being made then and there, the 
barge was discovered to have sprung a leak 
and to make water freely." 

The barge was new, well built, staunch and 
strong. The timber head of the barge was 
broke in, the bolts that her timber head were 
bolted with were driven through her side. 
The timber head was broken in, so that the 
top bolt of the timber head was driven 
through the sides, and the second bolt from 
the top nearly through; and the third bolt 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 6 Alb. Law J. 
407, contains only a partial report] 
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driven through the outside plank The tim- 
ber head is fixed in and fastened to the 
barge in its construction in this wise: "The 
bottom of the timber head is bolted to the 
bilge lieelson and top timber, also two screw 
bolts run through the outside and the top 
timber, through the side clamps inside and 
the timber head, being one inch bolts, having 
a big flat head on the outside, fastened on 
the inside with a nut and a washer." The ef- 
fect of the drawing of the bolts in the man- 
ner described was to make the barge leak 
through the bolt holes on to the wheat [The 
water would go right hito the wheat, except 
what would run in behind the sheathing, 
the most of it would go into the wheat] 2 
Water did not show in the pump well until 
tt had wetted the wheat, and ran down 
through the dunnage boards. The upper 
bolt was in a line with the water- 

The barge ran on the bar at Beef slough in 
the forenoon of the day, in the month of 
May, and was taken off about six o'clock 
that evening, and towed down to Alma, about 
three miles, that night, when it was discover- 
ed that she had water in her, and pumping 
then commenced. 

The usual way of getting barges off was 
not successful— that is to have lines from the 
barge to the boat the boat backing and going 
ahead, sometimes one way and sometimes 
the other way. The engineer of the steam- 
boat testified, that they pulled at the barge 
until the guards were torn off the steamboat 
The captain then ordered us to drive her off 
the bar by running the boat against her and 
butting her off. In doing so we drove in 
one of the timber heads of the barge. The 
barge was got off in that way and landed at 
Alma. One hundred and fiftr pounds of 
steam to the square inch was used in butting 
the barge off. We made a line fast to the 
barge and steamboat giving the line twenty 
feet slack. The boat drifted back that 
twenty feet with the current and then came 
ahead with both engines strong, and butted 
the barge off. The barge was struck right 
against her timber head. The pilot of the 
steamboat corroborated in substance the tes- 
timony of the engineer. The captain saw 
the injury to the barge, and he had two 
carpenters on board. The leak could have 
been discovered by going into the hatch, or 
by looking into either of the scuttle hatches, 
or by use of the pumps, which would take 
water at two inches depth. 

The answer does not state truthfully the 
cause of the injury to the barge. Not one 
particle of evidence supports the answer in 
this respect 

In my opinion, the answer does not bring 
the respondent within the exception of una- 
voidable dangers of the river. The answer 
merely alleges that while passing in the 
usual channel of the river, and proceeding 
with due care and caution, the barge Fleming 
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struck a bar in the river and stuck fast. It 
is not alleged that the bar was unknown, or 
that it could not have been avoided. The 
barge struck a bar, in broad daylight, which 
was well known to the pilots. The case of 
Transportation Co. v. Downer, 11 "Wall. [78 
U. S.] 129, is referred to as ruling this case. 
Ifthe record of that trial had. contained the 
facts proven by the master of the steamer, 
in which the plaintiff's coffee was stored, 
that he, the master, had not entered the har- 
bor at Chicago for two years, and that he 
refused a tug, with the additional fact that 
the channel of the harbor was a shifting 
channel by means of saud, it is not probable 
that the supreme court would have decided 
that that harbor was a peril of navigation. 
The master was a comparative stranger to 
that harbor, and was incompetent to navi- 
gate his vessel in. With proper knowledge 
and due care, with the aid of a tug, he could 
have avoided the accident With these facts 
proven, the circuit court, in my opinion, could 
not consider the defendant as within the ex- 
ception. The master must be competent to 
the discharge- of his duties before the excep- 
tion should be allowed. If that case, as re- 
ported, is adhered to as law, all that the 
owners of steamboats are required, in order 
to bring themselves within the exception, is 
to show that they encountered shallow water 
and stuck. Before a shipper should be put 
to prove negligence on the part of the carrier, 
the carrier should furnish evidence tending 
to show that the accident was unavoidable. 
The allegation in the answer that they were 
passing down the usual channel and proceed- 
ing with dile caution and care, may be seen 
in substance in almost every answer. The 
boat may have been in the channel, but the 
barge not The respondent must show that 
the boat and barge were in the usual chan- 
nel, and that the injury was caused by an 
excepted cause. 

The holes knocked In the barge should have 
been sought for and plugged without delay. 
The upper hole was visible, and the lower 
holes might have been discovered by feeling 
down in the water, and by gohig into the 
hatches the leakage no doubt would have 
been detected. The flowage of water on the 
wheat was not discovered for several hours 
after the barge had been towed to Alma. 
It was the first duty of the captain to use aU 
means in his power for the security of the 
cargo. For his negelect there is no possible 
excuse. He is clearly in fault for the dam- 
age to the wheat, and a decree must be made 
for libellants. 

[NOTE. Pursuant to an order of reference, 
the commissioner reported the several amounts 
paid by the Ubellants of the loss with interest, to 
which the claimants filed exceptions, which 
were overruled. Case No. 10,417. An appeal 
was then taken to the circuit court, where the 
decree of this court was affirmed. Case unre- 
ported.] 

NOTE. That after the stranding of a vessel 
the master is bound to take all possible care of 
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the cargo, consult The Portsmouth [Case No. 
11,295]. 

That striking on a concealed snag, in the ordi- 
nary channel, and not known to pilots, brings 
the carrier within the exceptions in the bill of 
lading of "unavoidable dangers of the river." 
The Keokuk [Case No. 7,721]. 

The carrier in order to relieve himself from 
liability for loss or damage must bring himself 
within the peril excepted in his bill of lading; 
and the burden of proof is upon him. Clark v. 
Bonnell, 12 How. [53 U. S-] 272; Ghouteaux v. 
Leech, IS Pa. St. 233; King v. Shepherd [Case 
No. 7,804]; Abb. Shipp. 478; 1 Smith, Lead. 
Cas. 315 et seq.; Fland. Shipp. § 257; Pars. 
Mar. Law, 348; Chit. Oarr. 242. 

As to what constitutes unavoidable dangers 
of navigation, consult same authorities, and The 
Northern Belle [Case No. 10,319], and authori- 
ties there cited. 

For the right of a re-insurer who has paid the 
original insurer, to recover of the carrier, con- 
sult The Ocean Wave [Case No. 10,417]. 



Case No. 10,417. 

The OCEAN WAVE. 

[5 Biss. 378; i 5 Chi. Leg. News, 565.] 

District Court, B. D. Wisconsin. Aug., 1873.2 

Libel by Re-ixsukers. 

Re-insurers having paid to the insurer their 
proportions of a loss insured against, may main- 
tain a libel in rem in their own names to recover 
of the carrier the amounts so paid, with inter- 
est, where the owner had been fully satisfied for 
tho loss by the original insurer. 

[Cited in The Robertson, Case No. 11,923.] 

This was a libel by the Home Insurance 
Company of New .York, and the Merchants' 
Insurance Company of the city of Chicago, 
re-insurers, against the steamboat Ocean 
Wave. The St Paul Fire and .Marine In- 
surance Company of the state of Minnesota 
made assurance upon a cargo of wheat ship- 
ped by Beaupre & Kelley on said steamboat, 
to be transported from St. Paul to Prairie du 
Chien. The libellants severally re-insured 
the St. Paul Company In a portion of the 
amount of its policy. A portion of the cargo 
being damaged, the St. Paul Insurance Com- 
pany paid the amount of the loss to the in- 
sured. These^two insurance companies paid 
to the St. Paul Company their respective 
portions of the loss, and bring this libel to 
recover of the steamboat the amount so paid, 
with interest, claiming to be subrogated to 
the rights and interests of the original in- 
surer, and the owner and the shipper in the 
bill of lading. 

In regard to the several policies of insur- 
ance, the answer of the claimant neither ad- 
mits nor denies, but leaves the libellants to 
make such proof in reference thereto as they 
may be advised. 

The evidence submitted at the hearing on 
the merits, was the policies of insurance and 
the receipts for the payment of proportions 
of the loss, according to the contracts of re- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirmed by circuit court. Case unreported.] 



insurance. [A decree was entered for libel- 
lants. Case No. 10,416.] 

Pursuant to an order of reference, the com- 
missioner reported the several amounts, paid 
by the libellants, of the loss with interest, 
to which the claimant's counsel filed excep- 
tions, that the libellants were not legally nor 
equitably subrogated to the rights and Inter- 
ests of the owners and shippers, and have 
not thereby any claim or right which they 
can enforce against the steamboat or the 
claimant. The libel alleges, that by reason 
of the re-insurance and the payment of the 
proportion of. the loss, these libellants are 
subrogated to all the rights and interests of 
the St. Paul Insurance Company and of the 
owners and shippers in the bill of lading. 

N. J. Emmons, for libellant 

J. W. & A. L. Carey, for respondent, cited 
[Carrington v. Com. Ins. Co., 1 Bosw. 152]; s 
Herckenrath v. American Mut Ins. Co., 3 
Barb. Ch. 63; Hastie v. De Peyster,'3 Caines, 
390; Eagle Ins. Co. v. Lafayette Ins. Co., 9 
Ind. 443; Hone v. Mutual Safety Ins. Co., 1 
Sandf. 137; King v. State Mut E^ire Ins. Co., 
7 Cush. 1. 

MILLER, District Judge. This libel Is not 
founded on the privity of contract between 
the libellants and the shippers or owners of 
the cargo. There is no such privity of con- 
tract. The insured bad no claim or demand, 
either legal or equitable, against these libel- 
lants upon their policies of re-insurance. 

The libellants re-insured the St. Paul In- 
surance Company as to portions of its risk. 
Their contracts were directly with that com- 
pany, and bound them to pay certain por- 
tions of the loss. The libellants indemnified 
the St Paul Company against paying the 
whole loss, to the extent of their policies of re- 
insurance, which they have paid. They stood 
in the nature of sureties to the St Paul 
Company. It Is a certain and fixed rule in 
equity that sureties, upon paying the debt 
or a portion of it, become entitled to collat- 
erals or securities in the hands of the prin- 
cipal, not by privity of contract but upon 
the principle of subrogation, or as equitable 
assignees. 

The shipper has been fully satisfied for the 
loss by the St. Paul Insurance Company, but 
in part with funds contributed by the libel- 
lants upon their policies of re-insurance. The 
carrier is not presumed to know, or bound 
to inquire, as to the relative equities of par- 
ties claiming satisfaction for the loss. Nor 
can the carrier be aUowed, In a court of ad- 
miralty, to set up as a defense the equities 
between the insurer and the insured, or be- 
tween several insurers, unless he has made 
full satisfaction to the proper party In inter- 
est, as the owner or the shipper. 

In admiralty, the insurer, if he has the 
equitable right to the whole or any part of 



3 [From 5 Chi, Leg. News, 565.] 



•[18 Fed. Cas. page 569] 



(Case No. 10,419) O'CONNOR 



the damages, may intervene and become- the 
dominus litis, when he can show an aban- 
•donment of the insured property, or satisfac- 
tion of the loss insui-ed against. 

The insured might have brought a libel for 
the use of these several insurance companies; 
•or the St.I'aul Insurance Company might have 
brought Its libel for itself and for the use of 
these libellants. And if the use were not ex- 
pressed in the record, the insurance compa- 
nies, or any of them, could intervene for 
their interests, even after a decree. If such 
be the practice in admiralty, why should not 
these libellants be permitted to maintain this 
libel? 

"A mere payment of. a loss, whether par- 
tial or total, gives the insurers an equitable 
title to what may be afterwards recovered 
from other parties on account of the loss. 
The effect of the payment of a loss is equiv- 
-alent in this respect to that of an abandon- 
ment." 

I have disposed of the exceptions without 
regard to the question whether the matter 
presented should not have been alleged in 
the answer. 

The exceptions are overruled, and a decree 
Is ordered for the libellants. 

NOTE, An appeal was talien to the circuit 
•court, and was heard at the April term, 1875, be- 
fore Drummond, J., who, in a short oral opinion, 
•expressed concurrence in the judgment of the 
■district judge and affirmed the decree. [Case 
unreported.] 

Phil. Ins. § 1723; The Keokuk [Case No. 
7,721]; The Ann O. Pratt, [Id. 409]; The Mon- 
ticello V. MoUison, 17 How. [58 U. S.] 152; 
Hill V. Nashville & C. R. Co., 13 Wall. £80 U. 
S.] 367. 



Case MTo. 10,418. 

O'CONNELL V. The TALLY HO. 

[28 Hunt, Mer. Mag. 462.] 

District Court, S. D. New York. May, 1853. 

Owners of Vessels asi> Shippeks of Cargo. 

[A vessel laden with corn put into Fayal in 
■distress. Part of the cargo was jettisoned for 
the safety of the ship, and the balance, part "of 
which was unfit for further transportation, was 
taken charge of by the American consul, who, 
being advised by the governor of the island that, 
•owing to the scarcity of provisions, the people 
would resist its reloading, sold the same, against 
the protest of the master. Sdd, that the ship- 
pers were not bound by such sale, nor the ship 
owners entitled to freight at such place; that 
the shippers were entitled to recover the value 
-of the cargo at the port of destination, deduct- 
ing freight, or the proceeds of the sale at Fay- 
al free of freight; and that the ship owners 
should contribute to general average on the 
value of the freight upon the cargo jettisoned.] 

[This was a libel in rem by Morgan O'Con- 
nell against the brig Tally Ho for breach 
of a contract of affreightment] 

The vessel, laden with a cargo of corn, 
■etc., from the United States to Londonderry, 
put into the port of Fayal in distress. A 
part of the cargo was thrown overboard for 
safety of vessel, and part was destroyed 



by perils of the sea, or greatly injured and 
unfit for further transportation. The vessel 
and cargo were taken charge of hy the 
American counsel. The said part of cargo, 
as well as that rotted and perishing, was 
landed and stored at Fayal. On a survey, 
it was reported that a sale be made of the 
deteriorated corn, and the governor of the 
island advised sale of the said corn because 
of the scarcity of provisions at Fayal, and 
distresses of the inhabitants for want of 
food, and advised the United States consul 
that an attempt to reload and export the 
said corn would, no doubt, be resisted by 
force, and promote a popular rising. The 
consul ordered a sale of the whole cargo, 
and paid over part of the proceeds to agents 
of libelants, and holds balance in his hands. 
The captain of the vessel protested against 
the sale of her cargo. The owners of the 
vessel claim freight in toto, or pro rata 
itineris. The shipper of the cargo demands 
the value of the cargo discharged of freight. 

HELD BY THE COURT (BETTS, District 
Judge) that the shippers of the cargo are 
not bound by the sales and acts of the Unit- 
ed States consul at Fayal; that they did not 
in fact, nor by implication of law, accept 
delivery of the cargo at Fayal, or ratify the 
sale, and that the owners of the ship are not 
entitled to freight at that place; that the 
ship was bound to deliver the cargo at the 
port of destination to be entitled to freight; 
that the owners of the vessel are bound to 
contribute to general average, on the value 
of the freight, upon that part of the cargo 
thrown overboard and sacrificed for safety 
of vessel; that the libelants recover, at their 
election, the value of the cargo at the point 
of destination, deducting freight, or the pro- 
ceeds of the sale at Fayal, with interest, 
free of freight; that the claimants are to 
be credited the amount remitted to libelants 
from Fayal and accepted by them. 
. Condemnation of the vessel for the amount, 
and reference to commissioner to ascertain 
and report the amount. 



O'CONNOR V. The EMPIRE STATE. See 
Case No, 4,474. 

O'CONNOR V. LANG. See Case No. 10,419. 



Case 'No. 10,419. 

O'CONNOR V. The OCEAN STAR. 

O'CONNOR V. LANG. 

[1 Hohnes, 248.] 1 

Circuit Court, D. Massachusetts. Aug., 1873. 

General Average— Strandijto. 

When a vessel is voluntarily stranded for the 
general safety of ship, cargo, and crew, the loss 
thereby is a general average loss. 

1 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 



O'CONNOE (Case No. 10,419) 



[IS Fed. Gas. page 570] 



[Appeal from the district court of tlie Unit- 
ed States for the district of Massachusetts.] 

Appeals in. admiralty from the district court 
of Massachusetts. That court dismissed the 
libel of [Jeremiah] O'Connor, appellant, for 
contribution from the owners of the schooner 
Ocean Star, to indemnify him, as owner of 
her cargo, for damage to the cargo and ex- 
penses Incurred by him, by reason of alleged 
wrong and negligence of the master, unneces- 
sary stranding, and unjustifiable deviation; 
and made a decree in favor of the master of 
the schooner, [William] Lang, upon a libel 
brought by him against O'Connor, for a gen- 
eral average contribution for the damage to 
the vessel, upon the groimd that it was caus- 
ed by voluntary stranding. [Case unreport- 
ed.] The two cases were heard together. 

Lathrop, Abbot & Jones, for appellants. 
Frank Goodwin, for appellees. 

SHEPLEY, Circuit Judge. The schooner 
Ocean Star sailed from Halifax for Boston, 
with a cargo of metals and junk belonging 
to Jeremiah O'Connor. The vessel and car- 
go, in a gale of wind, were stranded on Nan- 
tasket Beach, the vessel having previously 
struck on "The Hardings," near the entrance 
of Boston harbor. The cargo was taken out 
and brought to Boston, the port of destina- 
tion. The vessel was thereafter got off the 
beach and towed to Boston. O'Connor, the 
consignee and owner of the cargo, libelled 
the vessel for a contribution for the expenses 
of taking out the cargo on the beach, and 
for damage claimed by him to have been suf- 
fered by the cargo from the weather while 
on and near the wreck. By an amendment 
to his libel, he also claimed damages for al- 
leged wrongful and negligent conduct of the 
master, and by reason of an alleged unjusti- 
fiable deviation. 

The master of the Ocean Star, William 
Lang, shortly thereafter filed his libel for a 
general average contribution, alleging that he 
voluntarily stranded the vessel on Nantasket 
Beach, to save the property at risk and the 
lives of those on board. These libels were 
heard together, as one case, in the district 
court An interlocutory deijree was entered 
in that court for the libellant for a general 
average contribution, with a reference to a 
commissioner to assess the damages. On the 
coming in of the commissioner's report, the 
exceptions which had been filed by O'Connor's 
counsel to the report of the commissioner 
were overruled, and a final decree was enter- 
ed in favor of William Lang, the master, 
against O'Connor, for the sum of nine hun- 
dred and twenty-four dollars and seventy- 
five cents. 

On the libel of O'Connor against the Ocean 
Star, the district court made an interlocutory 
decree for an adjustment, with a reference to 
a commissioner to assess and report to the 
court the amount of damages sustained by 
the libellant On the comiug in of the re- 



port of the commissioner, "that no injury 
was done to the cargo by the stranding or dis- 
charging at the place of disti ess, as a founda- 
tion for the claim for a genei-al average con- 
tribution," the court overruled the esceptions 
of O'Connor to the report of the commission- 
er, and declined to recommit the case to the 
commissioner, as prayed for by the libellant; 
and dismissed the libel, with costs for the 
claimant An appeal was taken in both cases, 
and the two appeals were heard at the same 
time in this court 

I am not satisfied from the evidence in this 
case that there was any such wrongful or 
negligent conduct of the master, or any such 
unjustifiable deviation, as set up by O'Con- 
nor, preceding the stranding, as would render 
him liable for the loss, or deprive the vessel 
of the right to a general average contribution 
from the cargo, if the stranding was volun- 
tary. If the stranding had been occasioned 
or rendered necessary by any such unjustifi- 
able deviation, or wrongful or negligent act 
of the master, it must be attributed to that 
fault, rather than the sea peril, although the 
sea peril may coexist and enter into the case. 
The Portsmouth, 9 Wall. [76 U. S.] 682. It 
appears that on the morning of December 
6, the vessel was about three miles from Cape 
Ann, when the schooner shaped her course 
for Boston light; that, fifteen or twenty min- 
utes after leaving Thatcher's Island, a snow- 
storm set in, which increased in severity, soon 
becoming a blinding and furious storm; that 
the master, deeming it on the whole for the 
best under the circmnstances, still held his 
course for Boston, the port of destination- 
Some homrs after, the master found himself 
close to the rock known as "The Hardings," 
just outside of Boston harbor. In wearing 
to clear these breakers, the foresail came 
over and split, and the keel just grazed aft 
The master then concluded that his best 
course was to beach the vessel, and headed 
her for Nantasket Beach, He shaped his 
course along the beach, and finally selecting 
the best place for the purpose, he put her 
head on Nantasket Beach. It is contended 
that the master should have made a harbor 
at Gloucester or Salem, or, if he ran for Bos- 
ton, should have gone up Broad Sound in- 
stead of Light-House Channel. The testi- 
mony of the experts shows that it would have 
been more prudent to have made a harbor of 
necessity, if the necessity was seasonably ap- 
parent. But the evidence fails to show such 
an impending peril when ofE Cape Ann, as 
would certainly have rendered it incumbent 
on the master to deviate from his course at 
that time, and make a harbor. When, after 
passing the cape, the gale increased in in- 
tensity, and the thickness of the fog and snow 
increased, it was too late to have made either 
Gloucester or Salem. The master was more 
familiar with the harbor of Boston than with 
either of the others. Nor do I perceive how 
he could be charged with culpable negligence 
in choosing the main ship-channel as he did. 



[18 Fed. Cas.page 571] 



(Case No. 10,421) OCOiS'TO 



It is well settled in the courts of ttte United 
States, that where a vessel and cargo are in 
common peril, and the master, for the pur- 
pose of avoiding the greater peril, selects an- 
other and less peril, he can recover compen- 
sation In general average from the cargo 
thereby saved. When a vessel is voluntarily- 
stranded with a view to promote the general 
safety, the damage to the vessel is a genieral 
average loss. It does not prevent a recovery 
if the stranding was the best thing to be 
done, regarding only the condition of the ves- 
sel. Here was a common peril; a voluntary 
sacrifice, so far as any such sacrifice which 
is the foundation for a general average claim 
is ever voluntary; for there must always be 
a forced choice, — in the words of Boulay-Paty, 
"II faut qu'il ait volonte forc6,"— and a suc- 
cessful attempt to avoid the greater peril. 

After careful revision of the exceptions, I 
see no reason to doubt the correctness of the 
judgment of the district court overruling the 
exceptions and confirming the report of the 
commissioner. 

Decree of the district court affirmed with 
costs; and with interest in the case wherein 
Lang is libellant. 



Case No. 10,430. 

O'CONNOR v. The SARAH SANDS. 
[See Case No. 3,115.] 



Case 3Sro. 10,4S1. 

The OCONTO. 

[5 Biss. 460.] 1 

District Court, E. D. Wisconsin. Oct., 1873.2 

Steam-Tog Isspeotiox. 

1. A steam-tug employed in towing rafts and 
lumber on a river exclusively within the state, 
is not a common carrier, nor liable to seizure for 
not having been inspected. 

2. A seizure must be alleged in order to give 
the court jurisdiction. 

In admiralty. This libel of information was 
brought under the act of congress, approved 
February 23, 1871 (16 Stat. 440), entitled "An 
act to provide for the better security of life 
on board of vessels propelled in whole or in 
part by steam, and for other purposes," to 
recover of this steam-tug a penalty of five 
hundred dollars for not having been inspect- 
ed. 

It is charged that the steam-tug at divers 
times betwen the 25th day of May, 1871, 
and the 25th day of May, 1872, was used 
and employed in the business of towing 
boats, rafts, and vessels on the navigable 
waters of the United States, to wit, from 
the city and port of Oconto, to and about 
the mouth of the Oconto river, and to sun- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 9,330.] 



dry ports and places to and upon Green Bay 
in this district. 

The answer of respondents denies the said 
allegation, and alleges that the tug is a small 
steamer, and between the times stated in 
the information, or so much of the time as 
the Oconto river was not obstructed with ice, 
she was used and employed in towing rafts 
of lumber on the Oconto river, and over the 
bar to vessels, on to which the lumber was 
to be loaded, and in towing vessels in and 
about the mouth of the Oconto river for the 
convenience of loading or unloading the 
same. It is further alleged that the Oconto 
river is not a navigable water of the United 
States within the meaning and intent of the 
act of congress, and not, in fact, navigable 
for vessels employed in trade between two 
or more states; nor is said river susceptible 
of commerce over which trade or travel is 
or may be conducted in the customary mode 
of trade or travel by water; and that the 
tug was used exclusively in the said busi- 
ness at the mouth of the river, as vessels 
employed in commerce could not enter the 
river. 

The respondents further allege in their an- 
swer that from the advice of counsel they 
did not believe that the tug so employed in 
said river came within the provisions, or 
object, or intent of the act of congress, but 
to avoid difficulties they had at several times 
within the said dates applied to the inspect- 
ors of hulls and boilers to inspect the tug, 
but for reasons stated, it was not done. 

Levi Hubbell, U. S. Dist Atty., for the 
Government. 

Finches, Lynde & Miller, for claimants, 
cited the following: U. S. v. The Seneca 
[Case No. 16,251]; Act 1871 (16 Stat 44) §§ 
1, 41, 47, 58, 59; The Daniel Ball, 10 Wall. 
[77 U. S.] 557; The Farragut [Case No. 4,- 
677]; The Bright Star [Id. 1,880]; Naviga- 
tion Co. V. Dwyer, 29 Tex. 376; Yeazie v. 
Moor, 14 How. [55 U. S.] 568; Elizabethport 
& N. Y. Ferry Co. v. U. S. [Case No. 4,362]; 
U. S. V. The Echo [Id. 15,021]; Conway v. 
Taylor's Ex'r, 1 Black [66 U. S.] 603. 

MILLER, District Judge. By the proofs 
it appears that the Oconto river has its rise 
and flows into Green Bay within this state, 
and that boats not drawing over three feet 
of water may In the season of navigation 
pass up the river for a distance of about two 
miles to the small city of Oconto. The 
steam-tug Oconto was of about 40 tons bur- 
den, and from May 2oth, 1871, to May 25tn, 
1872, she was employed in towing rafts and 
scows out of the river to vessels, and tow- 
ing scows up to the town. The lumber was 
floated down the rivei* and tied up at its 
mouth, and then the tug took the lumber 
in tow with a long line and towed it over 
the bar to the vessels lying in the bay, about 
three-fourths of a mile. After the rafts are 
towed to the side of the vessels the tug has 



•OCTAVIA (Case No. 10,422) 

nothing more to do with them. The vessels 
when loaded run to their said ports of des- 
tination on liake Michigan. There is no 
harbor at the mouth of the Oconto river, and 
if the vessels could not pass over the bar 
into the river, they anchored in the bay in 
from 12 to 20 feet of water. 

The boiler of the tug burst from the hy- 
draulic test applied for the purpose of deter- 
mining its strength and safety. The tug 
had no safety-valve, no water-gauge nor 
pump, no life preserver nor signal lights. 
For want of these things, and because of 
the bursting of the boiler, a certificate was 
refused. On the 23d of September, 1S72, a 
certificate was given. 

The act of 1S71 [16 Stat 440], under which 
this libel of information is brought, creates 
■a full and well-digested system for the in- 
spection, equipment and management of ves- 
sels propelled in whole or in part by steam, 
for the better security of lif& on board of 
such vessels. In the first section of the act 
it is provided that if any vessel, propelled 
in whole or in part by steam, shall be navi- 
gated without complying with the terms of 
the act, the owner or owners thereof shall 
forfeit and pay to the United States the sum 
of five hundred dollars for such ofEense, one- 
half for the use of the informer, and for 
which sum the steamboat or vessel so en- 
gaged shall be liable, and may be seised and 
proceeded against by way of libel. This is 
the authority for bringing this libel of infor- 
mation. 

Section 59 of the act provides "that the 
hull and boiler, or boilers of every tug-boat, 
towing-boat and freight-boat shall be in- 
spected under the provisions of this act" 
In terms the tug Oconto is within the pro- 
visions of the act But when we consider 
the constitutional power of congress to regu- 
late commerce with foreign powers and 
among the different states, was it the inten- 
tion of congress to require the inspection of 
a mere tow-boat employed In towing rafts 
and barges on waters within the state ex- 
clusively? The xug is clearly not within the 
scope of the act as indicated by its title, to 
provide for the better security of life on 
board. It had no means or arrangements 
for the accommodation of passengers. It 
does not appear that any arrangements were 
on board even for the accommodation or 
lodging of the men engaged in its naviga- 
tion. The tug was not a common carrier of 
■either passengers or freight It discharged 
a, mere towing duty for vessels employed in 
trade with this and other states. 

The act of June 8, 1864 (13 Stat 120) § 4, 
required the inspection of the hull and boiler 
of every vessel propelled In whole or in part 
by steam, and engaged as a ferry-boat or tug 
in towing boats or canal-boat, in all eases 
where under the laws of the United States 
such vessel may be engaged in the commerce 
with foreign nations or among the several 
states. Under this act a steam-tug employed 



[18 S^ed. Cas. page 572] 

in towing on the Connecticut river exclusive- 
ly within the state of Connecticut was not a 
vessel engaged in commerce and was not 
within the provisions of this act. The Far- 
i-agut [Case No. 4,677]. 

Over domestic commerce within states con- 
gress has no control, although it may be 
carried on by means of the navigable rivers 
of the United States, and congress in its 
legislation steadily Icept this in view, and a 
steamboat engaged in carrying passengers 
from one small town to others on a navi- 
gable river within one state is not required 
to be inspected. The Bright Star [Case No. 
1,880]; Gibbons v. Ogden, 9 "Wheat [22 U. 
S.] 1; Oilman v. Philadelphia, 3 WaU. [70 
U. S.] 713. 

From an examination of Act Feb. 28, 1871, 
section by section, and of all its directions 
and provisions in connection with the con- 
sideration of the constitutional grant of pow- 
er to congress, the presumption is that the 
section requiring the inspection of hulls and 
boilers is not to be construed to embrace this 
tug. It is neither alleged in the libel nor 
proven that the tug had been seized. The 
libel of information will therefore be dis- 
missed. 

[On appeal to the circuit court the decree of 
this court was affirmed. Case No. 9.330.] 

NOTE. "Coasting vessels, steamboats, canal 
boatmen and those on rivers, and ferry men 
are all common carriers, if their general occu- 
pation IS to carry for the public." 1 Pars. 
Shipp. & Adm. 246, 247, note 1, cases there 
collected. 

For a full discussion of what are navigable 
"^.^^^s of the United States, and the relative 
right of control over them by congress and the 
states, consult The Daniel Ball, 10 Wall. [77 
V^'-.^-l.Pl'^' ^^k'^ Montello. 11 WaU. [78 U. S.] 
272* Chicago v. McGinn, 51 111. 266- 

r,-^^ *5^*^?. SUSf^ti^'ii of seizure, see The May 
IPJ^^^^ ^^' 9'329I, This ease and The May [Id. 
9,dd0] were on appeal to the circuit court af- 
firmed by Judge Drummond in November, 1874. 



OCONTO, The. See Case No. 9,330. 



Case ]S"o. 10,4SS. 

The OCTAVIA, 

[1 Gall. 488.] 1 

Circuit Court, D. Massachusetts. Oct Term, 
1813.2 

FoRFEiTaKE IN Rem— Place of Seizure — Joris- 

DICTIOX. 

The place of seizurCj and not the place of com- 

paitting the offence, gives the court jurisdiction 

m cases of forfeiture in rem. 

[Cited in The Wave, Case No. 17,297; The 

Fideliter, Id. 4,75oj The Washington, Id. 

IJ'^^K^'S^^ Belfast V. Boon, 7 Wall. (74 

U. S.) 638; The Idaho, 29 Fed. 192.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

1 [Reported by John Gallison, Esq.] 
aAffirmed in 1 Wheat [14 U. S.] 20. 



[18 Fed. Cas. page 573] 

The counsel for [William Nichols and oth- 
ers] the claimants in this cause suggested 
that the district court of this district had 
no jurisdiction over the cause, because the 
trial should he where the forfeiture accrued, 
viz. in South Carolina district, and not where 
the seizure was made. 

George Blake, for the United States. 

"William Prescott, for claimants. . 

STORY, Circuit Justice. I consider that 
this question has been solemnly settled the 
other way, and that the place of seizure, and 
not the place of committing the offence, 
gives the jurisdiction. I have not therefore 
thought it necessary to call for an argument. 

[On appeal to the supreme court the decree 
of this court was affirmed. 1 Wheat. (14 XT. S.) 
20. See Case No. 10,423.] 



Case ISTo. 10,483. 

The OCTAYIA. 

[1 Mason, 149.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1816. 

ADMiRALTr— Bond for Appraised Value— Pro- 
ceeding IX Rest AGAixsT Obligors. 

In proceedings in rem, upon a hond for the ap- 
praised value given jointly and severally, if one 
of the obligors dies, lie court will proceed against 
the survivors, or, at the option of the plaintiffs, 
against the representative of the deceased also. 

[Cited in The "Wanata v. Avery, 95 U. S. 617; 
U. S. V. Ames, 99 U. S. 41.] 

The ship Octavia was condemned in the 
circuit court, as forfeited to the United 
States [Case No. 10,422], and that decree 
was affirmed in the supreme court, and a 
mandate directed to the circuit court to pro- 
ceed to a due execution of the decree. [1 
Wheat. (14 U. S.) 20.] The ship, pending the 
suit, was delivered to the claimants, upon 
their giving a joint and several bond with 
surety for the appraised value with the usu- 
al condition. After the affirmation o*f the de- 
cree, William Nichols, one of the claimants, 
deceased; and the district attorney at this 
term, with a view to relieve the surety, 
prayed for a monition against the adminis- 
trators of the intestate, to show cause why a 
summary judgment should aot be rendered 
against them upon the bond aforesaid. The 
monition was accordingly granted, and at 
the return day the administrators did not ap- 
pear, but made default. And now, the dis- 
trict attorney prayed the court to grant sep- 
arate judgments and executions upon the 
bond aforesaid against the administrators, 
and also against the other parties to the 
bond. The court, considering this as a new 
point, in respect to which the practice had 
not been settled, took time to consider. 

G. Blake, for the United States. 
Prescott & Gallison, for the surety. 

1 [Reported by William P. Mason, Esq.] 



(Case No. 10,425) ODDFELLOW" 

- STORY, Circuit Justice. The bond in. this- 
case is joint and several, and being taken in 
a pi*oceeding on the instance side of the- 
court, it is to all intents and purposes a stip- 
ulation in the admiralty. It- was not from 
any doubt entertained upon the subject, but" 
simply with a view to consider, what ought, 
to be the practice, that we took time to ad- 
vise. When any one of the parties to a. 
bond, or stipulation, dies, pending the pro- 
ceedings, there is no doubt, that this court, 
may, by monition, proceed against the ad- 
ministrators or executors of the deceased. 
The 31st section of the act of 1789, c. 20 [1 
Stat. 90], applies more immediately to suits, 
in personam; but, if It were necessary, we- 
should think, that its equity extended to 
this case. It is not, however, necessary to- 
place this point upon that statute; for inde- 
pendent of any positive acts, the court has a. 
right," in the exercise of its general admiraltj^ 
jurisdiction, to reach the effects of the de- 
ceased in the hands of his representative. 
In this case it is at the option of the attor- 
ney for the United States to take his sepa- 
rate judgments and executions against the 
surviving parties to the bond; or to proceed 
simultaneously against the administrator of" 
the deceased obligor. One satisfaction only,, 
however, can be taken upon the executions. 
If the surety in this case wiu bring the mon- 
ey into this court, subject to its order, we- 
will, with the assent of the district attorney, 
in the exercise of the equitable jurisdiction, 
of the admiralty, allow him to proceed 
against the principals In the bond and their 
representatives, in the name of the United- 
States, to enforce his indemnity. 



Case "No. 10,484. 

. The OCTOROON CASE. 
[See Cases Nos. 1,691 and 1,693.] 



Case No. 10,425. 

The ODDFELLOW. 

[Blatchf. Pr. Cas. 372; 20 Leg. Int. 229.] i 

District Court, S. D. New York. June 29, 1863.. 

Prize— Blockade. 

Vessel and cargo condemned as enemy proper- 
ty, and for a violation of the blockade. 

In admiralty. 

BETTS, District Judge. This vessel anff 
cargo were captured, as prize, at sea, off Lit- 
tle river, North Carolina, by the United States 
gunboat Monticello, -April 15, 1863, and were- 
duly libelled for condemnation in this court 
May 19 thereafter. No one intervened to 
claim the property. The master, who is the- 
owner, testifies, on examination, that he re- 

1 [Reported by Samuel Blatchf ord, Esq.; 20- 
Leg. Int. 229, contains only a partial reporL] 



ODELL (Case No. 10,426) 



[18 Fed. Cas. page 574] 



sides, Tvitli his family, in WilmingtoB, North 
Carolina; that he owns the Yessel, ancl sail- 
ed her at the time of hev capture; that she 
ran the blockade out of Wilmington, about 
5 o'clock a. m., on the 15th of April, 1863; 
that she came out under Confederate colors, 
and was bound to Nassau, N. P.; and that 
the capture was made near Little river, on 
the North Carolina coast. The witness seems 
to say, in answer to the twentieth interroga- 
tory, that "the papers she had on board were 
burnt, torn, thrown overboard, destroyed, or 
concealed," but the writing is so indistinct 
that it is difficult to distinguish whether 
those statements are asserted or denied by 
the witness. He says that he knew that 
the port of Wilmington was blockaded; that 
he intended, when he came out, to elude the 
blockade, if he could; and that the cargo 
was manufacture and produce of North Caro- 
lina. The evidence of the other two wit- 
nesses furnishes no defence of the vessel, 
nor is the case proved by the master changed 
in her favor. The prize was unquestionably 
enemy property, and was wilfully carried 
out to sea, in violation of the blockade of 
Wilmington. 

A decree of condemnation and forfeiture 
must be entered against the schooner and 



Case Wo. 10,4S6. 

In re ODELL et al. 

[9 Ben. 209; i 17 N. B. R. 73.] 

District Court, S. D. New York. Aug., 1877. 

Merchant or Tradesman. 

A person who keeps in his stable horses belong- 
ing to other persons, and feeds such horses with 
food which he buys, and receives pay for the 
food which such horses consume, in the amount 
paid for keeping the horses on livery, sells the 
food, and is "a merchant or tradesman" with- 
in subdivision 7 of section 5110 of the Revised 
Statutes of the United States, in respect to the 
discharge of a bankrupt. 
[Distinguished in Re Duff, 4 Fed. 521.] 
[Cited in Groves v. Kilgore, 72 Me. 491.] 

[Application for a discharge. The applica- 
tion was opp<^ed on the ground that the bank- 
rupts [Albert S. Odell and Edgar Odell] had 
not kept proper books of account] s 

G. A. Seisas, for bankrupts. 

Mitchell & Mitchell, for opposing creditor. 

BLATCHFORD, District Judge. Subdivi- 
sion 7 of section 5110 of the Revised Stat- 
utes provides that no discharge shall be 
granted to a bankrupt, if, "being a merchant 
or tradesman," he has not kept proper books 
of account. It is contended that the bank- 
rupts in this case were neither merchants 
nor tradesmen. Until October, 1875, when 
they failed, they were copartners in busi- 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [From 17 N. B. R. 73.] 



ness. Edgar Odell, in his testimony, de- 
scribes such business as "livei*y- stable keep- 
ing," "and, in addition, buying and selling 
horses, wagons, harness, and such things 
pertaining to the business." Further on, he 
says: "Buying and selling horses means, 
that, when it was necessary for the business 
to have any more horses we bought them, 
and we sold them again when they were 
disabled or unfit for the business, or slack 
times, or other reasons of that kind." He 
also says, that It was no part of the business 
of the firm to buy anything for the purpose 
of sale; that they never bought or traded for 
anything to sell again; thattheir business was 
a strictly livery business; that they did no 
trading of any kind; that they let coaches, 
horses, sleighs, harnesses, and all that sort 
of gear for hire, for so much an hour, or so 
much a month, or so much a day; that they 
kept horses on livery, for so mnch a month 
or so much a day; and that they bought 
feed, hay and oats, which they used up in 
the concern, but never sold any. Albert S. 
Odell says, that the business of the firm was 
"the lively business," including boarding 
horses and letting coaches, wagons and 
horses; that they sold only disabled horses, 
those that were of no use to the business, 
some horses not calculated for the business; 
and that they never bought a horse to sell 
again, and never sold any grain, hay, oats 
or feed. Again, he says: "Our firm never 
bought anything to sell again or to trade. 
Oh! we traded horses. We traded disabled 
horses for better horses suitable for the busi- 
ness. Except what we bought and sold or 
traded as unfit for the business, we never 
did any buying or trading," 

It is stated by the bankrupts that they 
kept horses on livery or boarded horses, that 
is, kept in their stables horses belonging to 
other persons, and fed such horses with hay, 
oats, feed and grain, buying such food and 
receiving pay for the food which such horses 
consumed. This was as much a sale of the 
food as' if it had been sold to be taken away 
from the premises and consumed by the 
horses of other persons elsewhere. The only 
difference is that it was sold to be consumed 
on the premises by the horses of other per- 
sons. The purchaser of the food from the 
bankrupts paid for it— not indeed by the 
pound or measure, as the bankrupts bought 
it, but in the amount paid per month or per 
day for keeping the horses on livery. It 
would seem, too, that the bankrupts bought 
some "of their horse-feed on credit, for among 
their debts is a debt of $200 to one Bowne, a 
dealer in horse-feed. 

The omission to enter in the books of the 
bankrupts the debts which in their schedule 
they allege they owe to Blanck, to Dohlman, 
and to Bowne, is sufficient ground for with- 
holding discharges. 

[The case was subsequently heard upon ob- 
jection to confirmation of resolution of compo- 
sition. Case No. 10,427.] 
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Case ITo. 10,427. 

In re ODELL et al. 

[9 Ben. 247; i 16 N. B. R. 501.] 

District Court, S. D. New York. Nov. 27, 
1877. 

Composition kot a Dischakge — Jorisoiotion — 
Expenses. 

1. The mere fact that a bankrupt has been re- 
fused a discharge on a specification of objection, 
is not an absolute bar to a composition, 

[Cited in Re Troth, Case No. 14,188; Re Jo- 
seph, 24 Fed. 138.] 

2. A composition is not a discharge. 

[Cited in brief in Clay v. Severance, 55 Yt. 
302; First Nat. Bank of St Albans v. 
Wood, 53 Vt. 493; Scott v. Olmstead, 52 Vt 
212.] 

3. The pendency of a petition to review an 
order refusing a discharge does not deprive the 
court of jurisdiction to entertain proceedings 
for a composition. 

4. In confirming a composition, the court or- 
dered the bankrupt to pay to a creditor who op- 
posed it his expenses and disbursements, other 
than counsel fees, in successfully opposing a 
prior application of the bankrupt for a dis- 
charge. 

[In the matter of Albert S. Odell and Edgar 
Odd], Ijankrupts. See Case No. 10;42G.] 

G. A. Seixas, for bankrupts. 
E. Mitchell, for creditor. 

BLATCHFORD, District Judge. The me;:e 
fact that the bankrupts have been refused a 
discharge in bankruptcy, on a specification 
of objection, for a cause set forth in section 
5110 [Case No. 10,426], is not an absolute bar 
to a composition. A discharge discharges a 
bankrupt from his debts, whether there are 
or are not any assets for distribution. Under 
a composition, a sum of money is paid in satis- 
faction of the debt The debts are not dis- 
charged; they are paid and satisfied with 
the assent of the creditors. The resolution 
of composition, when confirmed by the court 
and recorded, is the resolution of all the cred- 
itors, and they all accept what is paid in sat- 
isfaction of their debts by their own volun- 
tary assent, expressed, in the manner speci- 
fied, whether their names are found as as- 
senting or not, and whether the amount paid 
be the full debt or less. A composition not be- 
ing a discharge, the provisions of section 6110 
in regard to a discharge do not apply to a 
composition; nor does the fact that a peti- 
tion to review the order of this court refus- 
ing a discharge is pending in the circuit court, 
deprive this court of jurisdiction to enter- 
tain proceedings for a composition. Under 
the statutory provisions for composition, the 
case in bankniptcy is still pending in this 
court, although such petition of review is 
pending in the circuit court A rule of this 
court, made April 2oth, 1877, provides, that 
"a cause in bankruptcy is not deemed to be 
finally disposed of until an order is entered in 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



the district court declaring Its termination." 
The objection as to the proof of debt and 
note of J. H. & 0. S. Odell was not taken in 
the course of the composition proceedings, or 
in such manner or at such time that they 
could be heard in regard to it. It was not ob- 
jected to when offered. The same obsei-va- 
tioDs apply to the objection to the letter of 
attorney of J. H. & C. S. Odell. 

The proposed composition is five per cent, 
in money, on about $25,000, or about $1,250. 
There is no evidence that this is not as much 
as the assets can be expected to realize. The 
only creditor who opposes the composition is 
the creditor who successfully opposed the dis- 
charge. The creditors seem to be acting in 
good faith, for their own interests. There 
seem to be no assets of any value, and no 
probability of any dividend through an as- 
signee in bankruptcy. The case is not like 
that of In re Hannahs [Case No. 6,033], in 
this court. There the composition proposed 
was one-half of one per cent., and it was 
clearly an attempt by friendly creditors, 
without any real benefit to themselves, to 
give to the bankrupt a satisfaction of his 
debts. 

But I think the bankrupts must as a con- 
dition of the confirmation of the resolution 
and before it is confirmed, pay to the oppos- 
ing creditor, Bechet, her expenses and dis- 
bursements, other than counsel fees, in op- 
posing the discharge. 



Case M"o- 10,438. 

ODELL V. FLOOD et al. 

[8 Ben. 543.] i 

District Court, S. D. New York. Nov., 1876. 

Fraudulent Transfers — Secukity fob Ante- 
cedent Debt. 

F., being insolvent and within sis months- pre- 
vious to his being adjudged a bankrupt made a 
conveyance of real estate to his wife through A., 
the consideration alleged being moneys previous- 
ly given to F. by his wife, for whidi no evidence 
of indebtedness existed, and which had always 
been treated by him as his own property, with 
her consent The wife had reasonable cause 
to believe that the conveyance was made by F. 
in contemplation of insolvency, and knew that 
the transfer was made to evade the bankruptcy 
act After this conveyance F. took measures 
to build a house on the premises so conveyed, 
and for that purpose he bought lumber of J. E. 
P., holding himself out to J. B. P. as being the 
owner of vie land. J, E. P. afterwards learned 
of the conveyance by F. to his wife, and, at his 
solicitation, F. and his wife joined in a mortgage 
of the premises to him to secure the amount due 
for the lumber, J. B. P. knowing at the time that 
F, had deceived him in the matter and that F. 
was not paying others whom he owed for build- 
ing the house. An assignee in bankruptcy hav- 
ing been appointed, filed a hill to set aside the 
conveyances and the mortgage: Held, that the 
conveyance, must be set aside; that J, B, P., 
under the circumstances, did not occupy the posi- 
tion of a bona fide purchaser without notice. 

1 [Reported by Robert D. Benedict Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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2. Whether J. E, P. could have acquired a me- 
chanic's lien on the premises for the lumber, 
or not, he had not done so, and he had acquired 
no right as against the other creditors of F. 

This was a bill in equity filed by [James B. 
Odell] the assignee in bankruptcy of John 
Flood, to set aside certain conveyances of 
and a mortgage on real estate. The bill al- 
leged that Flood -was adjudged a bankrupt 
on the 8rd of January, 1874; that, on June 
24th, 1873, Flood had made a conveyance to 
Alanson J. Prime of certain real estate own- 
ed by him at Yonkers; that Prime, on the 
same day, conveyed it to Margaret Flood, the 
wife of John Flood; that Flood was then in- 
solvent to the knowledge of his wife and of 
Prime; and that, on the 15th of December, 
1S73, Flood and his wife mortgaged the 
premises to Jacob E. Parsons with the in- 
tent to give Parsons a preference. The cir- 
cumstances under which Parsons obtained 
the mortgage in question are fully detailed in 
the opinion. The case was heard on bill and 
answer and proofs. 

Charles W. Seymour, for plaintiff. 
D. McMahon, for defendants. 

* 

BLATCHFORD, District Judge. It is im- 
possible to resist the conclusion, on the evi- 
dence, that the transfer of the real estate by 
John Flood through Mr. Prime to Margaret 
Flood was entirely without consideration, 
and was an attempt by him to place his 
property out of the reach of his creditors. 
There was not subsisting, at the time, any 
bona fide recognized relation of debtor and 
creditor between John Flood and his wife. 
Whatever moneys had passed from her 
hands into his, whether such sum as she 
originally gave him in England or such 
moneys as she earned by her labor in various 
ways, had been treated by him always as 
part of his own property, with her consent, 
and-no claim of indebtedness existed, down 
to the time he placed this real estate in his 
wife's name. This transaction took place 
within sis months before the petition in 
bankruptcy was filed. The evidence shows 
that the bankrupt, in making this transf ftr of 
his real estate, was acting in contemplation 
of insolvency and that Mrs. Flood had rea- 
sonable cause to believe that her husband 
was acting in contemplation of insolvency 
and knew that the transfer was made with 
a view to evade the provisions of the bank- 
ruptcy act [14 Stat. 517]. 

The most important question in this case 
relates to the mortgage held by the defend- 
ant Parsons. The deeds by which the trans- 
fer to Mrs. Flood was effected were put on 
record on the 2oth of June, 1873. During 
the summer of 1873, the bankrupt took meas- 
ures to build a house upon the land he had 
transferred to his wife. With this view he 
purchased lumber for the house from Par- 
sons, concealing from Parsons the fact that 
the land had been conveyed to Mrs. Flood 
and holding himself out to Parsons as still 



the owner of the land. By November 20tL, 
1873, he owed Parsons for such lumber, be- 
yond the sum of 5158 which he had paid on 
account, the sum of $566.69. For this he 
gave to Parsons three notes, ante-dated to 
November 1st, 1873, two for $150 each, due 
severally at two and three months from date, 
and one for $266.69, due at four months from, 
date. After that and prior to December 10th, 
1873, the indebtedness of the bankrupt to- 
Parsons for lumber was increased $26.26. 
After that, Parsons learned that the bank- 
rupt had conveyed the property to his wife, 
and, at his solicitation, the bankrupt and his. 
wife executed to him a mortgage on the 
property, on the 13th of December, 1873, to 
secure the payment of the sum of $602.95, be- 
ing the amount due for the lumber, and the 
sum of §10 for the expense of drawing the 
papers. The petition in bankruptcy was filed 
on the 22nd of December, 1873, 

It is true that Parsons was deceived by the- 
bankrupt as to the ownership of the land 
when he furnished the lumber, and that he- 
furnished it believing that the bankrupt 
owned the land; and it may well be that he 
would not have furnished it on the order of 
the bankrupt if he had supposed that the- 
bankrupt's wife held the title to the land, 
and that he had an idea that, as he was fur- 
nishing the lumber to the owner of the land, 
to build a house on the land, he could, if nec- 
essary, secure a mechanic's lien on the land> 
and building for the price of the lumber. 
But the deeds, whereby the title was placed' 
in the bankrupt's wife, were on record, and" 
Parsons thus had the means of learning that 
the title had passed from the bankrupt, be- 
fore he furnished any of the lumber. When 
he learned, after the 9th of December, that 
the property had been transferred to the 
bankrupt's wife, he cliose to waive all other 
remedy and take the mortgage. At the same 
time that he learned that the bankrupt's 
wife held the title to the land, he learned 
also that the bankrupt was not paying others 
whom he owed for work in building the- 
house, and he knew that the bankrupt had 
deceived him and had acted dishonestly, and 
he told him so. He was clearly put on in- 
quiry, before taking the mortgage, as to the 
circumstances under which the transfer was 
made to the wife, and he parted with no 
property or money as a present consideration 
for the mortgage. He does not occupy the 
position of a bona fide purchaser without 
notice. Sedgwick v. Place [Case No. 12,621]. 

It is urged that Parsons, if he had not re- 
ceived the mortgage, would have placed a 
statute lien on the premises, and that, there- 
fore, he is to be regarded as having merely 
put one security in the place of another. 
But he had in fact placed no lien on the- 
premises, and the mortgage was not substi- 
tuted for any other existing lien. Moreovei% 
it is difficult to see how any other lien cre- 
ated on the 13th of December, under the cir- 
cumstances, in favor of Parsons and against 
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the land as owned T>y the Tvife, would have 
been of any more avail as against the plain- 
tiff, than the mortgage given by the wife. 
Whatever inchoate nnperfeeted lien, if any, 
Parsons may have had a right to, in respect 
of the land and the building on it, based on 
the fact that lumber furnished by him en- 
tered into the construction of the building, 
whoever was the owner of the land. Parsons 
acquired no perfected lien before the rights 
of the general creditors, represented by the 
plaintifE in this suit, intervened. He, him- 
self, is one of such general creditors. 

There mtist be a decree for the plaintiff ac- 
cording to the prayer of the bill, with costs 
against the defendants who have answered.- 



ODBLL V. The WASHINGTON IRVING. 
See Case No. 17,243. 

ODENHEIMER (ASKEW v.). See Cases Nos. 
586 and 587. 



Case Wo. 10,429. 

ODENHEIMER v. HANSON et al. ' 

[4 McLean, 437.] i 

Circuit Court, D. Ohio. July Term, 1848. 

Equits — Fraudulent Coxvetasce — Parties to 
THE Fraud. 

1. Whatever subterfuges may be resorted to to 
defeat the claims of creditors, a court of chan- 
cery will reach the property conveyed or covered. 

2. As between the individuals who have con- 
cocted the fraud, chancery will not interfere. 

3. Circumstances, in such matters, are some- 
times strong enough to stamp the transaction 
with fraud, although against the oaths of the 
parties concerned. 

In eqmty. 

Hunter & Stanbery, for complainants. 

OPINION OF THE COURT. At a former 
term a decree was entered between the pres- 
ent parti^, in which a conveyance of ninety- 
three and three-fourth acres of land conveyed 
by A. V. Taylor, one of the defendants, to 
Miles Hanson, another of the defendants, was 
held to be fraudulent and void against the 
complainant, who had obtained a judgmMit 
against John Hanson, the land being his prop- 
erty, he having conveyed it to Taylor in fraud 
of creditors; and the conveyance from Taylor 
to Miles, the son of John Hanson, being with 
full notice of the fraud, and he being a par- 
ticipator in it The only point which re- 
mained unsettled by the former decree was, 
as to the ownership of sis: hundred dollars 
which Taylor received from Miles Hanson, on 
the conveyance to him of the above tract of 
land. 

From the investtgation in this case, John 
Hanson, his son Miles Hanson, and A. V. 
Taylor, have been held to have acted fraudu- 
lently in the transfer of the land, to defeat 



1 [Reported by Hon. John McLean, Circuit 
Justice.l 
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the daim of the plaintiff, and the only ques- 
tion now is, whether the sum in controversy 
belonged to John Hanson or his son Miles. 
Taylor having received the money from 
Miles, on the fraudulent conveyance of the 
land, is liable to accoimt for it to the com- 
plainant, as a creditor of John Hanson, if the 
money was advanced by him. Neither John 
Hanson nor his son Miles could recover the 
money from Taylor, as no court will ever in- 
terpose its authority to settle a matter be- 
tween particeps criminis. They are left as 
between themselves, where their own fraudu- 
lent acts have placed them. But a court of 
equity, in such a case, will intei-pose in be- 
half of creditors, and for their benefit, reach 
the property which has been fraudulentiy cov- 
ered, and unjustly withheld from them. The 
original bill charges, that prior to the sale 
of the above tract, by Taylor to Miles Han- 
son, John Hanson, "in his own right held a 
promissory note on John Greenwood, of the 
city of Columbus, for six himdred dollars, 
loaned by him to said Greenwood," etc. The 
answer to the bill by Miles Hanson avers, 
"that on the 11th February, 1842, he paid 
said Taylor one homdred and fifty dollars in 
cash, and gave him a note on John Green- 
wood for sis hundred dollars, which note was 
given by him to John Hanson. That the 
note of Greenwood did not belong to his fa- 
ther but to hrm. That previous to the date 
of said note, he had laid by the sum of sis 
hundred dollars, and preferring to have it in 
responsible hands, he sent it to Columbus by 
his father, who placed it in the hands of John 
Greenwood, who drew a note payable to his 
father, which his father, so soon as he re- 
turned from Columbus, indorsed to him." The 
bill charges that the said Taylor fi-audulently 
obtained possession of said note and appro- 
priated it to his own use. 

John Hanson, in his answer, denies that he 
had any interest, equitable or otherwise, in 
said note, at the time it was assigned to Tay- 
lor. It is proved that John Hanson loaned 
the money to Greenwood, and took the note 
payable to himself, no statement being made 
or intimated at the lime, that Miles Han- 
son had any interest in it And at the same 
time the note was executed, seventeen dol- 
lars interest was paid to John Hanson, due 
on sums which, being united, made up the 
amount of six hundred dollars, for which the 
note was given. The statements in regard 
to this money, given by John Hanson and 
Miles, are not consistent with each other, nor 
with the statements made at different limes 
by themselves. The land pui;chased did not 
belong to Taylor but to John Hanson as this 
eoiut have determined, and this purchase be- 
ing fraudulent it is by no means probable, 
that the money paid hy Miles was his own. 
He had a full knowledge of the transaction, 
and it is unreasonable to suppose that he 
would pay six hundred dollars on a fraudu- 
lent contract. The fraud was concocted be- 
tween title three defendants, with the view of 
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defrauding the creditors of John Hanson; he 
was most interested in putting the property 
beyond their reach. The payment to Taylor 
was made to cover the fiuud, and the pre- 
sumptions arising from the facts are strong 
that the money as well as the land, was fur- 
nished hy John Hanson. He loaned it as his 
own, received interest on it, which was an 
imiwrtant element in the deliberate fraud 
that was committed. The acts in regard to 
the land are so connected that the transac- 
tion can not be viewed as a whole, without 
coming to the conclusion that the whole was 
fraudulent In the nature of things, one part, 
the conveyance of the land, could not be 
fraudulent, if the money was paid by Miles 
Hanson. But he acted fraudulently, as we 
have already determined, and connected to- 
gether as the parties were, it would seem to 
be impossible, that a matter in which the 
fraud consisted, should, in any one of its 
parts be bona fide. We are satisfied that the 
money paid for this land by Miles Hanson to 
Taylor was advanced by John Hanson. And 
the question that- remains is, whether Taylor, 
who has appropriated it to his own use, shall 
be held to account for it to the complainant. 
Taylor has paid no value for it, as the land 
on which it was paid did not belong to him, 
but to John Hanson. The money paid, equal- 
ly with the land, we think, belonged to John 
Hanson, and is liable to the claims of his 
creditors. "We shall, therefore, decree that 
the six hundred dollars and interest thereon, 
from the time it was received, shall be paid 
to the complainant in days, and on fail- 
ure to pay, that execution shall issue, etc. 
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Case No. 10,430. 

ODIORNE V. AMESBURY NAIL FACTORY. 

[2 Mason, 28; i 1 Rob. Pat. Oas. 300.] 

Circuit Court, D. Massachusetts. May Term, 
1819. 

Patents — Two Patents for Same Invention. 

An inventor cannot, under the patent act of 
the United States, have two subsisting valid pat- 
ents at the same time, for the same invention. 
The first patent, while it remains in full force 
and unrepealed, is an estoppel to any subsequent 
patent by the same person for the same inven- 
tion, and the time of his exclusive right begins 
to run from that period. 
[Cited in Eagle Manuf g Co. v. Bradley, 35 
Fed. 297; Consolidated Roller-Mill Co. v. 
Coombs, 39 Fed. 38; Miller v. Eagle Manuf 'g 
Co., 151 U. S. 186, 14 Sup. Ct. 315.] 

This was an action of trespass on the case 
brought by the plaintiffs against the defend- 
ants for the violation of a patent right [No. 
4,714] obtained by one Jesse Reed, in the 
year 1807, for a new and useful improve- 
ment in machinery for cutting, griping and 
heading nails of various sizes at one contin- 

1 [Reported by William P. Mason, Esq.] 



ued operation, and assigned by said Reed, 
to the plaintijffs. The defendants pleaded 
the general issue, and filed the following 
specification of special matter, to be given 
in evidence. 1st. That the machine, or com- 
bination of machinery claimed by the plain- 
tiffs under the patent stated in the declara- 
tion in this cause was not originally discov- 
ered by the said Jesse Reed, but by a cer- 
tain Jacob Perkins, and that the said Jesse 
Reed has surreptitiously obtained the said 
patent for the discovery of another person, 
to wit, of the said Jacob Perkins. 2d. That 
the machine, or combination of machinery 
claimed by the plaintiffs under the patent 
stated in the said declaration was not orig- 
inally discovered by the said Jesse Reed, 
but was described in a public work anterior 
to the said supposed discovery, to wit, in a 
certain patent issued by the secretary of 
state, to a certain Jesse Reed, dated the 
16th day of September, 1810, and also in a 
certain patent issued to Guppy& Armstrong, 
assignees of Jacob Perkins, dated 14th of 
February, 1799. 3d. That the discovery or 
invention contained or desqribed in the pat- 
ent stated in the said declaration, is con- 
tained or described in a certain patent is- 
sued to the said Jesse Reed, dated 16th of 
September, 1810, which is still unrepealed, 
and that a patent of the date last mentioned 
was granted to the said Jesse Reed for the 
whole or part of the same invention or dis- 
covery patented by the patent stated in the 
said deelai-ation. 4th. That the patent stat- 
ed in the said declaration is broader than 
the discovery or invention of the said Jesse 
Reed In this, that certain parts of the said 
alleged discovery or invention were in use 
prior to the said supposed discovery or in- 
vention, and there is nothing In the said 
patent, by which the said parts can be dis- 
tinguished from other parts, of which the 
said Jesse Reed may have been the inventor, 
and that the parts so in use before the 
said discovery are the following, to wit, the 
horns, conductor, clearer and gauge. 5th. 
That the patent described in the plaintiff's 
declaration is also broader than the Inven- 
tion or discovery of the said Jesse Reed in 
this, that a part of the improvement, alleg- 
ed to have been invented and discovered by 
the said Jesse, consists in the combination 
and application of certain parts of the ma- 
chine described in his said patent, and of 
ceilain mechanical powers, which combina- 
tion and application were in use prior to his 
alleged discovery. 6th, That the improve- 
ments, alleged by the plaintiffs to have been 
invented by said Reed, contain no new prin- 
ciple or application of principles, or mode of 
operation, or combination of machinery not 
before known and in use. 7th. That the 
machine and combination of machinery, de- 
scribed In the plaintiff's patent and Specifi- 
cation recited in the declaration, is the same 
with the machine and combination of ma- 
chinery described in a certain patent and 
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specification, issued by the secretary of 
state to the said Jesse Reed, dated 22d of 
February, A. D. 1807, -wliieh patent, at tlie 
circuit court of the United States for the dis- 
trict of Massachusetts at the October term 
thereof, A. D. 1815, was adjudged to be va- 
cated. 

Evidence was produced by the defendants, 
in the opening of the defence, to prove, that 
the plaintiffs, in the year 1810, had obtained 
a patent for the se-me invention and im- 
provements contained in the patent, for a 
violation of wliieh this action was brought 
and this fact was not denied by the plain- 
tiffs. 

George Sullivan, for plaintiffs. 
Benjamin R. Nichols, for defendants. 

STORY, Circuit Justice. Independent of 
every other objection, there is one, which 
seems admitted in point of fact, and is cer- 
tainly established in evidence, that is de- 
cisive against the plaintiffs. It appears that 
the plaintiffs obtained a patent in Septem- 
ber, 1810, substantially for the same inven- 
tion, and improvements, which are contain- 
ed in the patent, on which they now sue. 
That patent remains in full force and unre- 
pealed. It cannot be, that a patentee can 
have in use at the same time two valid pat- 
ents for the same invention; and if he caii 
successively take out at different times new 
patents for the same invention, he may per- 
petuate his exclusive right during a century, 
whereas the patent act confines this right to 
fourteen years from the date of the first 
patent. If this proceeding could obtain coun- 
tenance, it would completely destroy the 
whole consideration derived by the public 
for the grant of the patent, viz. the right to 
use the invention at the expiration of the 
tern; specified in the original grant. I hold it 
to be' the necessary conclusion of law, that 
the inventor can have but a single valid pat- 
ent for his invention; and that the first he 
obtains, while it remains unrepealed, is an 
estoppel to any future patent for the same 
invention founded upon the general patent 
act The public have by the first patent ac- 
quired an inchoate interest, which cannot be 
defeated by any merely ministerial acts of 
the officers of the government 

[For another case involving this patent see 
Case No. 10,432.] 
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ODIORNE V. DENNET. 

[3 Ban. & A. 287; i 1 N. J. Law J. 183; 13 
O. G. 965.] 

Circuit Court D, New Jersey. May, 1878. 

Patents— Equivalents— Noveltt—Pbiok Pat- 

- ENT. 

1. Though the defendant's machine be more 
simple, cheaper, and possibly better than the 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
misision.] 



complainant's patented machine, yet if its chief 
efficiency arises from the use of equivalents to 
the complainant's patent it is infringement 

2. A prior patent of which no notice has been 
given will not be considered as bearing on the 
question of novelty. 

3. Letters patent No. 149,480, dated April 
7th, 1874, granted to John C. Hurcombe, for an 
improvement in machines for fising metallic 
rings to umbrella-cases, held to be valid. 

[This was a bill in equity by David W. 
Odiorne against John G. Denney.] 

B. F. Lee and F. O. Bowman, for complain- 
ant 

Amos G. Hull and R. J. Gwillem, for de- 
fendant 



NIXON, District Judge. The bill is filed 
in this case for an injunction, profits and 
damages against the defendant, for infrin- 
ging certain letters patent No. 149,480, and 
dated April 7th, 1874, for an "improvement 
in machines for fixing metallic rings to um- 
brella-eases," originally granted to John 0. 
Hurcombe, and by him assigned to the com- 
plainant The answer of the defendant de- 
nies the infringement and justifies under 
letters patent No. 182,913, dated October 3d, 
1876, and issued to one Robert J. Gemmill, 
for improvement in apparatus for attaching 
rings to umbrella-eases. It contains some 
general allegations, in paragraph 111, that 
Hurcombe was not the original and first in- 
ventor of any material or substantial part of 
the thing patented and described in the bill 
of complaint and that the same has been 
in public use or on sale in this country for 
more than two years before his application 
for a patent. But as no notice was given 
to the complainant of any special matters 
to be proved in support of such general al- 
legations, I shall pass at once to the only 
issue raised in the pleadings. 

The complainant's patent is for a machine 
to be employed in the manufacture of um- 
brella cases. It embraces mechanism not 
new in itself, but never before combined in 
the same manner, or applied to the specific 
object for which it was designed. UmbreUa- 
eases were usually made of enamelled cloth, 
and, before the invention described in the 
patent of the complainant, much difficulty 
and loss were experienced in their manufac- 
ture. The two longitudinal side edges were 
sewed together Inside out _A grooved me- 
tallic ring was inserted in the smaller end 
of the case, and a string was tied around 
the cloth, pressing it into the groove, so as 
to attach the end of the case to the ring. It 
was then necessary to turn the case, and 
this was accomplished by pressing it over 
an umbrella, or over a stick of the general 
shape of an umbrella, and stripping It down 
from the top or larger end. Sometimes the 
turning was effected by using a pair of sticks 
—the case being peeled off one stick onto the 
other, after the ring had been attached in 
the mode above described. These processes, 
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however, were slow and comparatively cost- 
ly— there being a great loss of material from 
lie breaking and eraelcing of the enamel on 
the cloth, which could only be avoided by 
the application of heat to the case when 
turned. In this state of the art, Hurcombe 
invented and patented the machine now 
owned by the complainant. He had two ob- 
jects in view: (1) To fasten the ring to the 
umbrella-case more expeditiously and secure- 
ly than by the old method of tying; (2) to 
warm the post on which the ease was placed 
inside out, in order to attach the ring, so 
that the case could be stripped off and turned 
without delay, and without loss by the crack- 
ing and chipping of the enamelled cloth. In 
the specifications of his patent he describes 
his invention as follows: "My invention con- 
sists, broadly, of a machine for clasping 
metallic ring-binders to the ends of umbrella- 
eases and to the ends of the gores of um- 
brella-covers, so as to confine the fabric be- 
tween the edges of the metal binder; such 
machine consisting of an anvil carrying a 
spring or yielding poppet-holder for the metal 
binder, and mounted upon a hollow heating- 
post, so as to retain and present the binder 
to the action of a clasping-hammer, the heat- 
ing-post serving to heat and hold the article 
while being united with the binder, and the 
spring poppet-holder performing the function 
of securing the clasped binder upon the an- 
vil, to hold it in position to allow the um- 
brella-case to be turned right side out in 
effecting its removal in a heated condition 
from the post, while such machine combines 
in its construction a tubular standard con- 
necting with the holding-post and a suitable 
heater, through which the anvil-post and the 
standard heated water is made to circulate. 
The object of such heating apparatus, in con- 
nection with the case-holder, is to allow the 
case to be withdrawn from the anvil post 
without danger of cracking, defacing, or tear- 
ing the glazed ease, as would result from its 
removal in a cold condition." After describ- 
ing the drawings which accompany the speci- 
fications, he then makes eight claims, with 
none of which we have anything to do in 
the present ease except the fifth, which, com- 
plainant alleges, the defendant's machine 
infringes. The claim is: "In a machine for 
clasping the metal binders to umbrella covers 
and cases, a hollow heated post or holder, 
E, for the umbrella-case, for the purpose 
stated." The purpose is clearly stated in 
the specifications, and to these we are en- 
titled to look for the construction of the 
claim. Thus interpreting it, I am inclined 
to hold, in accordance with the views of the 
counsel for the complainant, that the essence 
of the invention is the use of an iron anvil- 
post heated at its surface, which comes in 
contact with the glazed surface of the cloth, 
thereby softening it at the moment the ring 
is being clasped to the cloth at the top of the 
anvil-post, so that it can at once be stripped 
from the post, and turned right side out as 



soon as the ring has been compressed and 
secured by the hammer. 

The sole question presented by the plead- 
ings and evidence is: Does the defendant's 
machine infringe the complainant's? His 
patent was taken out to accomplish the same 
results that were attempted in the Hurcombe 
invention. He calls it "an improvement in 
apparatus for attaching rings to umbrella- 
cases." He states that: "The object of his 
invention is to provide a simple and efficient 
machine for expeditiously attaching grooved 
metallic binding-rings to the ends of um- 
brella-cases and the gores of umbrella-covers, 
and to aUow of the umbrella-case, clamped 
at its ends by the binding-ring, being turned 
right side out and removed from its holding- 
post without tearing or cracking the ma- 
terial of which said case is composed." He 
substitutes for the hollow, fixed, internally 
heated iron post of the complainant's patent 
a solid removable and externally heated iron 
post, over which the umbrella-case, having 
been drawn inside out, is drawn or passed. 
The metallic ring, which is to be affixed to 
the smaller end of the umbrella-case, is fitted 
over the end of the anvil-post, and then, in- 
stead of bringing down the hammer upon 
the post, he raises up the post by means of 
a treadle until it strikes an immovable case 
having a hollow, into which the top of the 
post enters, whereby the clasping of the 
ring to the umbrella-case is effected. 

In the two machines there are a number 
of variations in the details of mechanical 
construction. But it seems to me that Gem- 
mill has seized the principle of the complain- 
ant's patent and its mode of operation, and 
has studiously sought, by varying the in- 
strumentalities, to avoid the charge of in- 
fringement The language of the late Justice 
McLean, in Pitts v. Edmonds [Case No. 11,- 
191], is pertinent here: "A patent, in calling 
for a specific mode, embraces in law all 
mechanical equivalents, or modes which 
operate on the same principle; consequently 
all modes, however changed in form, but 
which act substantially on the same prin- 
ciple, and effect the same end, are within the 
patent If this were not so, a patent right 
would be of no value, as it might be avoided 
by any one who possessed ordinary mech- 
anical skill." The defendant's machine is 
more simple, cheaper, and possibly better. 
But its chief efficiency arises from the use of 
equivalents to the complainant's patent, and 
the law does not allow even so meritorious 
a class of men as inventors to appropriate 
the property of other people to their own 
use without making satisfactory compensa- 
tion, or, at least, acknowledging their ob- 
ligations. The defendant has exhibited in 
his case a patent granted to one Shadrick 
H. Pierce in 1868. and his counsel on the 
argument laid much stress upon its specifica- 
tions, claiming that they anticipated all the 
most valuable parts of the Hurcombe patent. 
But I have given no attention to it in eonsid- 
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aring this case, for the reason that the de- 
fendant Is not allowed to surprise the patent- 
ee by evidence of a prior invention of which 
he has given no notice. See O'Reilly v. 
Morse, 15 How. [56 U. S.] 110. 

I have been inclined to give a benign con-, 
struction to the complainant's patent, not 
only because the court should not hasten to 
deprive patentees of the advantages of a 
real and meritorious invention on account of 
the awkward and clumsy manner in which 
their claims are stated, but also because the 
evidence strongly suggests, if it does not 
lead to the conviction, that the defence is a 
combination on the part of the defendant and 
his son-in-law, Gemmill, and the inventor, 
Hurcombe, to deprive the complainant, who 
has bought and paid liberally for the Hur- 
combe patent, from enjoying the fruits of 
his purchase. 

Let a decree be entered for an injunction 
and an account. 



Case Wo. 10,43S- 

ODIORNE v. WINKLEY. 

[2 Gall. 51; i 1 Kobb, Pat. Cas. 52.] 

Circuit Court, D. Massachusetts. May Term, 
1814. 

Patents — LiaiiTATiox to Particul-vh Improve- 
ment— Idestity OP Two Machines — Witxess— 
Collateral Question to Test Credibility. 

1. A witness cannot be asked a collateral ques- 
tion not relevant to the matter in issue, barely 
to test Ms credibility- 
See Crowley v. Page, 7 Car. & P. 789; Harris 

V. Tippett, 2 Camp. 63T: Com. v. Buzzell, 

16 Pick. 157; Ware v. Ware. 8 Greenl. 42; 

Howell V. Lock, 2 Camp. 14; Perigal v. 

Nicholson, Wightw. 64; Groenl. Ev. § 423, 

and eases cited in note. 
[Cited in Union Pac. E,y. Co. v, Reese, 5 

0. C. A. 510, 56 Fed. 291.] 
[Cited iu Linn v. Gilman, 46 Mich, 633, 10 N. 

W. 46; Van Wyck v. Mcintosh, 14 N. Y. 

447.] 

2. The original inventor, is, at all events, en- 
titled to the patent for his invention. 

3. If a person invent an improvement only on 
a luacbine, he is not entitled to a patent of the 
whole machine. 

See Whittemore v. Cutter [Case No. 17,601]. 
[Cited in brief in Stevens v. Head, 9 Vt. 175.] 

4. The identity or diversity of two machines 
depends, not on the employment of the same ele- 
ments of powers of mechamcs> but upon the 
producing of the given effect by the same mode 
of operation, or the same combination of pow- 
ers. 

[Cited in Whitney v. Emmett, Case No. 17,- 
585: Hotchkiss v. Greenwood, 11 How. (52 
U. S.) 269; Singer v. Walmsley, Case No. 
12,900; Crompton v. Belknap Mills, Id. 3,- 
406; Converse v. Cannon, Id. 3,144; Willi- 
mantic Linen Co. v. Clark Thread Co., Id. 
17,763.] 

[Cited in Jackson v. Allen, 120 Mass. 75.] 

[5. Cited in Whitney v. Emmett, Case No. 
17,585. and in Davis v. Bell, 8 N. H. 503, to the 
point that a patent must not be broader than the 
invention, or it will be void, not only for so 
much as had been known or used before the ap- 

1 [Reported by John Gallison, Esq.] 



plication, but also for the improvement really 
invented.] 

[6. Cited in Delano v. Scott, Case No. 3,753, 
as to what defenses may be shown under the 
provisions of the sixth section of the act of 21st 
February, 1793, in a suit by a patentee for an 
infringement of his patent.] 

Case for infringement of a patent right [No. 
4,714] of one Jesse Reed for cutting and head- 
i ing nails at one operation. The plaintiff 
claimed as assignee of said Reed. At the 
trial, the plaintiff produced and proved the 
patent of said Reed, dated the 22d of Febru- 
ary, 1807, and an assignment to himself of 
the whole of Reed's patent right. He also 
proved, that the machine was a highly useful 
invention, and that the defendant used two 
machines, which, in the opinion of the plain- 
tiff's witnesses, cut and headed nails at one 
operation, substantially upon the same prin- 
ciples, and by the same mode of operation, as 
the plaintifE's machines, though there were 
some differences in the structure and opera- 
tions of some particular parts. The plaintiff 
also gave evidence of the value of the use of 
the machines, so used by the defendant, dur- 
ing the time stated in the declaration, and 
claimed damages to the amount of the value 
so proved. The defendant, in his defence, re- 
lied on three points: 1. That the machines 
used by him were not) substantially, in prin- 
ciples and mode of operation, like the plain- 
tiff's. 2. That if they were, still that the 
plaintiff ought not to recover, because the ma-, 
chines so used by him were the invention of 
one Jacob Perkins, under whom he claimed, 
who had invented, used and patented the 
same, long before the invention and patent of 
the said Jesse Reed; that Reed's patent was 
too broad, it including Perkins's invention 
aforesaid, upon which invention Reed had 
made some improvements, but could not there- 
by entitle himself to a patent for more than 
his improvement. 3. That Reed had surrep- 
titiously obtained his patent for the discovery 
of another man, to wit, of Jacob Perkins. 
The defendant filed a specification of special 
matter to be given in evidence under the gen- 
eral issue. The defendant then produced and 
proved a patent to Jacob Perkins, dated the 
14th of February 1799, and models were in- 
troduced, and exhibited to the jm'y, of Reed's 
machine and Perkins's machine,— and a num- 
ber of witnesses were examined by each par- 
ty, to prove the identity or diversity of tlie 
two machines, in all substantaal respects, in 
their principles and modes of operation. One 
of the defendant's witnesses, Allan Pollock, 
having been examined, and having testified, 
that in his judgment the principles and modes 
of operation of both machines were substan- 
tially the same, and having, with reference 
to the models before him, explained his rea- 
sons for his opinion, and described the pow- 
ers, principles and adjustments of both ma- 
chines, the counsel for the plaintiff produced 
the model of another nail machine, invented 
and used by a third person, under whom nei- 
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tlier party claimed, long before the machine 
either of Reed or of Perkins existed, and pro- 
posed to interrogate the witness, as to the 
principles and mode of operation of said ma- 
chine, and how far it coincided with, or dif- 
fered from Perkins's machine; in order, as 
the counsel stated, to show hy his answers, 
and by other testimony, the incorrectness of i 
the witness in his preceding examination, ! 
and in his knowledge of mechanics, and to j 
enable the jury the more fully to estimate the | 
testimony of the witness. This was objected 
to on the part of the defendant's coimsel. 

IVIr. Fairbanks and B. Whitman, for plam- 
tifC. 

Selfridge & Prescott, for defendant. 

STORY, Circuit Justice. I am of opinion, 
that it is an improper inquiry, and overrule 
it. It can, at best, amount to no more, than 
going into collateral inquiries, not relevant to 
the matter in issue, barely to prove a witness 
to be incorrect And I hold it a clear rule of 
law that a witness cannot be asked, as to a 
mere collateral fact, having no relevancy to 
the issue, in order to draw from him an an- 
swer, which might, by other evidence, be 
shown incorrect, and thereby to discredit him. 
Besides, if the inquiry were gone into, it 
would embarrass the jury, by drawing their 
attention to the principles of a machine not 
in controversy before the court, -and, which- 
ever way the question as to such machine 
might be settled, it could have no legal tend- 
ency to prove the identity or diversity of 
the two machines in controversy.2 

STORY, Circuit Justice (chargmg jury). 
The first question for consideration is, wheth- 
er the machines used by the defendant are 
substantially, in their principles and mode of 
operation, like the plaintiff's machines. If so, 
it was an infringement of the plaintiff's pat- 
ent to use them, unless some of the other 
matters offered in the defence are proved. 
Mere colorable alterations of a machine are 
not sufficient to protect the defendant. The 
original inventor of a machine is exclusively 
entitled to a patent for it If another per- 
son invent an improvement on such machine, 
he can entitle himself to a patent for such 
improvement only, and does not thereby ac- 
quire a right to patent and use the original 
machine; and if he does procure a patent for 
the whole of such a machine with the im- 
provement, and not for the improvement only, 
his patent is too broad, and therefore void. 
It is often a point of intrinsic dufficulty to de- 
cide, whether one machine operates upon the 
same principles as another. In the present 
improved state of mechanics, the same ele- 
ments of motion, and the same powers, must 
be employed in almost all machines. The 
lever, the wheel, and the screw, are powers 
well known; and if no person could be enti- 

2 See, s. p., Res v. Watson, 2 Starkie, 149-151; 
Spenceley v. De Willott 7 East, 108. 



tied to a patent, who used them in his ma- 
chine, it would be in vain to seek for a pat- 
ent The material question, therefore, is not 
whether the same elements of motion, or the 
same component parts are used, but whether 
the given effect is produced substantially by 
the same mode of operation, and the same 
combination of powers, in both machines. 
Mere colorable differences, or slight improve- 
ments, cannot shake the right of the original 
inventor. To illustrate these positions; sup- 
pose a. watch was first invented by a person, 
so as to mark the hours only, and another 
person added the work to mark the minutes, 
and a third the seconds; each of them using 
the same combinations and mode of opera- 
tions, to mark the hours, as the first. In 
such a case, the inventor of the second-hand 
could not have entitleu himself to a patent 
embracing the inventions of the other parties. 
Each inventor would undoubtedly be entitled 
to his own invention and no more. In the 
machines before the court, there are three 
great stages in the operations, each producing 
a given and distuict effect; 1. The cutting of 
the iron for the nail; 2. The griping of the 
nail; 3. The heading of the nail. If one per- 
son had invented the cutting, a second the 
griping, and a third the heading, it is clear, 
that neither could entiUe himself to a patent 
for the whole of a machine, which embraced 
the inventions of the other two, and, by the 
same mode of operation, produced the same 
effect; and, if he did, his patent would be 
void. Some machines are too simple to be 
thus separately considered; others again are 
so complex, as to be invented by a succession 
of improvements, each added to the other. 
And, on the whole, in the present case, the 
question for the jury is, whether, taking 
Reed's machine, and Perkins's machine to- 
gether, and considering them with then: va- 
rious combinations, they are machines con- 
structed substantially upon the same princi- 
ples, and upon the same mode of opa-ation. 
If they are, then Reed's patent is void, and 
the plaintiff is not entitied to recover; and 
the finding of the jury upon the first special 
point stated in the defendant's specification 
of defence must essentially depend upon their 
decision upon this question. 

As to the question, whether the patent was 
surreptitiously obtained, there is no direct or 
positive proof, that Reed had ever seen Per- 
kins's machine before he obtained a patent, 
but there is evidence, from which the jm-y 
may legally infer the fact, if they believe that 
evidence. It is a presumption of law that when 
a patent has been obtained, and the specifica- 
tions and drawings recorded in the patent of- 
fice, every man, who subsequenUy takes out a 
patent for a similar machine, has a knowledge 
of the preceding patent. As in chancery it is a 
maxim, that every man is presumed to have 
notice of any fact, upon which he is put upon 
inquiry by documents within his possession, 
if such fact could, by ordinaiy diligence, be 
discovered upon such inquiiy. It is also a 
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presumption of fact, that every man, having 
within his power the exact means of informa- 
tion, and desirous of securing to himself the 
benefit of a patent, will ascertain for his own 
interest, whether any one on the public rec- 
ords has acquired a prior right. 

The jury will judge, under all the circum- 
stances of this case, whether either or any of 
the points of defence are sustained by the ev- 
idence; and if so, they will find then: verdict 
accordingly. If they find a verdict for the 
i)laintifie, the court will treble the damages. 

Verdict for the defendant 

A motion for a new trial was afterwards made 
and abandoned, and judgment was entered upon 
the records of a vacatur of the patent. 

[For another case involving this patent, see 
Case No. 10,430.] 



Case ISTo. 10,433. 

ODLIN V. INSURANCE CO. of PENNSYL- 
VANIA. 

[2 "Wash. O. 0. 312; i 2 Hall, Law, J. 221.] 

Circuit Court, D. Pennsylvania, Oct. Term, 

1808. 
Makike ijfSDBANCE— Total Loss— Contract Ren- 

BEUED USbAWFLX BY E>fACTMENT— RIGHTS OF 

Pakties— Bmbakgo Act of Dec. 22, 1S07. 

1. Insurance was effected, 21st December, 
1807, on the Hazard, to Havana. She cleared 
on the 21st December, and sailed on the same 
day, but was detained by head winds, and was 
afterwards arrested in the bay of Delaware, 
and prevented from proceeding, under the em- 
bargo law, passed 22d December, 1807 [2 Stat. 
451], and promulgated at Philadelphia on the 
24th December, 1807; in consequence of whicdi, 
she returned to port, and was abandoned by the 
plaintiff to the underwriters. The insured was 
held to be entitled to recover for a total loss. 

2. It is a general principle of law, that where 
a contract is lawful when made, and a law 
afterwards renders performance of it unlawful, 
neither party to the contract shall be prejudiced, 
but the contract is to be considered at an end. 

[Cited in Tait v. New York Life Ins. Co., 
Case No. 13,726.] 

[Cited in Potter v. Rio Arriba L. & C. Co., 4 
N. M. 322, 17 Pac. 614; Macon & B. R. 
Co. V. Stam^, 85 Ga. 1, 11 S. E. 444; Co- 
hen V. New York Mut. Life Ins. Co., 50 N. 
Y. 621.] 

3. An embargo does not render the perform- 
ance of a contract, the execution of which it 
prevents, unlawful, but only suspends its exe- 
cution. 

[Cited in Kelly v. Johnson, Case No. 7,672. 
Distinguished in Gray v. Sims, Id. 5,729.] 

4. If a law forbid the performance of a con- 
tract in part only, he who is bound by it must 
still perform what he lawfully may, 

5. Under the decisions in the English courts, 
the embargoes laid by governments were con- 
sidered as temporary restraints only, which did 
not avoid, but merely suspended the perform- 
ance of contracts on charter parties, and for 
seamen's wages. 

6. There is no good reason why one may not, 
for a valuable consideration, in relation to a real 
transaction concerning property, agree to in- 

■ 1 [Originally published from the MSS, of Hon. 
Bushrod Washington, Associate Justice of the 
supreme court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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demnify another against a loss which would re- 
sult, in case an embargo, or such a measure, 
should be adopted by the government. 

[Cited in Merchants Ins. Co. v. Davenport, 17 
Grat. 156.] 

The following case was agreed by the par- 
ties, to be considered as a special verdict. 
The plaintifE caused insurance to be made at 
the oflace of the defendants, by a policy dat- 
ed the 21st of December, 1807, upon the 
schooner Hazard, valued at 3,500 dollars, 
for a premium of five per cent, at and from 
Philadelphia to Havana, prout policies and 
warranties. The policy was duly sealed by 
the defendants, the premium paid by the 
plaintiff, and the vessel was American prop- 
erty. The vessel, with a valuable cargo on 
board, cleared out at the custom-house of 
Philadelphia on the 21st of December, 1807, 
and sailed on the voyage insured; but, ow- 
ing to head winds, was obliged to stop at 
Reedy Island, in the river Delaware, and 
while lying there waiting for a wind, she 
was arrested, stopped, detained, and pre- 
vented from proceeding, by the ofilcers of a 
revenue cutter, acting under the authority 
of the president of the United States, in pur- 
suance of an 'act, entitled "An act laying an 
embargo on all ships and vessels in the 
ports and harbours of the United States," 
passed on the 22d day of December, 1807; 
which act was received and promtdgated by 
the collector of the port of Philadelphia, on 
the 24th of December, 1807, The said offi- 
cers took away all of the ship's papers. Be- 
ing so, as asserted, prevented from proceed- 
ing on her said intended voyage, the said 
schooner lay at Reedy Island, for some time, 
after which she was ordered to the city of 
Philadelphia, by mutual consent of the 
plaintifiC and defendants, without prejudice 
to the rights or pretensions of the parties in 
any respect; and has since been sold, by the 
same mutual consent, for the benefit of 
whom it might concern. The plaintiff, hav- 
ing received information of the said vessel 
being so prevented from proceeding, on the 
29th of December, 1807, communicated tlie 
same to the defendants on the next day, re- 
peated the notice on the Sth day of January, 
1808, and, soon after, he abandoned to the 
defendants, and claimed payment for a to- 
tal loss. The question submitted to the 
court is, whether, on the facts stated, the 
plaintiff is entitled to recover for a total or 
a partial loss, or whether the defendants are 
entitled to judgment. 

Hopkinson & Dallas, for plaintiff. 
Rawle & Lewis, for defendants, 

WASHINGTON, Circuit Justice. The 
question is, whether an embargo, imposed 
by the government to which the insurer and 
insured belong, subsequently to the com- 
mencement of the risk, furnishes a legal 
ground of abandonment? The question is 
thus generally stated, because it will be nec- 
essary to inquire— First, whether such an 
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obstruction is •witliin tlie perils of "arrest, 
restraint, and detainment of princes, &c.;" 
and secondly, whether, if comprehended 
within those expressions, such a contract he 
repugnant to any principle of law? It is 
admitted, that this precise case has never 
received a judicial decision in any of the 
courts of Great Britain or of the United 
States, _ although it has frequently been 
glanced' at by the judges; from whom, how* 
ever, nothing beyond hints of their opinions 
can be collected. We are sensible of the 
difficulty of the question, as well as of its 
importance to the parties, in this and oth- 
er similar cases; we derive consolation, 
however, from reflecting, that our opinion, 
if wrong, is subject to a revision elsewhere. 
The first question to be considered, is, 
whether a domestic embargo amounts to 
an arrest, restraint, or detainment of the 
goverament? That the expressions used in 
the policy, are broad and strong enough in 
themselves to include the case of embargo 
generally, can scarcely be denied, and is es- 
tablished by the decisions which have taken 
place in relation to foreign emoargoes. 
Still, however, the question remains, wheth- 
er an exception is to be implied in relation 
to an embargo imposed by our own govern- 
ment, upon the ground stated by Valin, that 
no person is presumed to guaranty the acts 
of his own prince, without an express stipxi- 
lation. How it should happen that this 
question should never have occurred in Eng- 
land, it is impossible for us, with any cer- 
tainty, to determine. This circumstance 
has been laid hold of by each side in this 
cause, and each has endeavoured to turn it 
to his own advantage. Arguments derived 
from this source, in general, cut both ways. 
Although neither can rely upon it as de- 
9isive in this case, we think the pretensions 
of the insured to the benefit of it are best 
founded, for the following reasons. It is 
believed that he is quite as apt to claim, in 
every case where there is a chance of suc- 
cess, as the insurer is to resist; perhaps 
more so. It is not probable that the former 
would easily surrender a right, for which 
the general expressions of the contract seem 
to afford at least a plausible ground, unless 
there were some evidence of a usage to 
qualify and restrain the literal construction. 
It is much more likely, that the latter, ac- 
quiescing in the natural import of the ex- 
pressions, would be induced to pay the loss, 
without perceiving, that in principle there 
could be a distinction between a foreign and 
a domestic embargo. Another reason, and 
one which has no inconsiderable weight 
with the court, is, that this seems to have 
been the opinion of the French jurists; and 
although they may have been founded upon 
positive ordinances, yet it is probable they 
would in this, as we know they have been 
in other instances, be regarded by commer- 
cial men as evidence of the general law of 
merchants upon this subject; no judicial de- 



cision, and no custom, appearing to the con- 
trary. The sea laws and state ordinances 
of many of the maritime countries of Eu- 
rope, have, with some exceptions, gradually 
become incorporated with the commercial 
law of England, by a kind of tacit adoption, 
and are, in these cases, considered as evi- 
dence of the custom of merchants. These 
regulations are read in the British and 
American courts, and have frequently fur- 
nished rules of decision, where the positive 
law of the country, or former decisions up- 
on the point, had not prescribed a different 
one. Without taking time to go through, 
in detail, the different passages from Roc- 
cus, Le Gierdon, Valin, Emerigon, and Po- 
thier, we think it may fairly be deduced 
from what they say, that if a vessel be de- 
tained by an embargo, or other temporaiy 
restraint, laid by the authority of the French 
government, after the risk has commenced, 
the insured may abandon; and the passages 
where they appear to differ may be reconcil- 
ed, by considering them as sometimes speak- 
ing of a restraint imposed before, some- 
times after, the risk has commenced; or dif- 
fering upon the point, whether the words 
"commencement of the voyage," in the ordi- 
nance of Louis XVI., mean what they ex- 
press, or, commencement of the risk. These 
opinions taken in connexion with the un- 
qualified expressions of the contract itself, 
create a presumption, which is almost irre- 
sistible, that the absence of a positive Eng- 
lish authority upon this subject, has arisen 
from a general understanding among mer- 
chants and underwriters, that a domestic 
embargo, equally with a foreign one, is a 
peril within the words of the policy. In a 
case where no express authority is to be 
found, the opinions of men learned in the 
law, and the dicta of judges, which in other 
instances should be relied upon with great 
caution, may not be improperly resorted to, 
as corroborative evidence of the law. 
These will now be noticed. 

Much greater reliance might be placed on 
the dictum of Lord Holt, in Green v. Young, 
2 Ld. Raym. 840. 2 Salk. 444, if it had been 
purely a case of embargo; yet it is quoted 
hy Park and Marshall, as if the other cir- 
cumstances of the case had not influenced 
the opinion. In Eotch v. Edie, 6 Term R. 
413, it is obvious that Lord Kenyon, as well 
as the counsel on each side, were not im- 
pressed with any distinction between a for- 
eign and a domestic embargo; for the judge, 
after stating that Roccus, Le Gierdon, and 
Green v. Young, are, upon examination, all 
one way, and that in favour of the assured; 
concludes by saying, that as to a domestic 
embargo, there would perhaps be but little 
difficulty in deciding it. There can exist 
very little doubt on which side the Inclina- 
tion of his mind was. In Goss v. Withers, 
2 Burrows, 694, the expressions used by 
Lord Mansfield are certainly very general; 
and although both Park and Marshall have 
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pressed them into the service to support 
their opinions, it is not clear that he had in 
his view a domestic embargo. In the case 
of Hore v. Whitmore, Cowp. 784, there is" 
■eveiT reason to infer, that the opinion en- 
teitained by the bench and bar, -was that a 
■domestic embargo affords a cause of aban- 
donment; because, if the contract in that 
•ease was either suspended or put an end to, 
as a consequence of that circumstance, it 
was perfectly immaterial whether the war- 
ranty had been complied with or not. In 
neither case, could the insured have recov- 
■ered. In addition to all this, the opinions of 
Park and Marshall in favour of the right of 
■abandonment, are deserving of respect. 

The cases relied upon by the defendants* 
■counsel, will be examined hereafter. At pres- 
■ent, it seems proper to inquire whether this 
•construction of the contract is opposed to any 
principle of law, or to the sound policy of 
the nation. It is stated on the part of the 
underwriters, as a general rule, that where 
■a contract is lawful at the time it is made, 
and a law afterwards renders a performance, 
unlawful, neither party shall be prejudiced, 
but the contract shall be considered as at an 
■end. This, as a general rule, will not be 
■controverted. But there is an obvious dis- 
tinction between a law which renders the 
performance unlawful altogether, and one 
which merely suspends the performance, 
without condemning the subject of the eon- 
ti*act If the trade between this country and 
any other be wholly interdicted, or partially 
so in relation to particular articles; or if, 
after the contract to carry goods from this 
to that other country, war should break out 
between them, the subject - matter of the 
■contract becomes unlawful: the prohibition 
acts directly upon it, and forbids the per- 
formance. It is no answer, that the prohibi- 
tion may, upon a change of circumstances, 
be removed: the prohibition defeats the con- 
tract, and releases the parties from all its 
■obligations. But, in the case of a temporary 
restraint upon the performance of the con- 
tract, the subject matter of it is not de- 
■clared to be unlawful— the trade itself is 
not condemned— the legality of it is rather 
admitted; but it is not permitted to be per- 
formed for the present. Here the rule ap- 
plies, that if a law forbids performance of a 
•contract in part only, he who is bound by it 
must still perform what he lawfully may. In 
the case of an embargo, for example, the ship 
owner is disabled from commencing his voy- 
age at the specified time; but he is bound 
to go, when the prohibition is removed. A 
strict performance is prevented by law, and 
the law excuses it. What is an embargo? 
In its nature and design, it imposes a tem- 
porary restraint: it is a measure of precau- 
tion and state policy, intended by the gov- 
•ernment either to distress some foreign na- 
tion, or to protect the property of its own 
citizens. It is true, that the embargo im- 
posed by our government, in December 1807, 



was unlimited as to time, by the terms of 
it; and the concurrence of the legislative 
and executive branches of the government, 
was necessary to remove it. But it was stUl 
an embargo. It suspended our intercoui-se 
with foreign nations, but did not declare, or 
mean to declare, that intercourse in Itself 
unlawfuL The British embargo, imposed on 
the 27th of July 1796, in relation to Tus- 
cany, was to continue until the further or- 
der of the council; and the Eussian embargo 
was made to depend, for its continuance, 
upon the compliance of Great Britain with 
the convention, on her part, in respect to 
Malta. Both were dependent upon events, 
which the governments impeding them could 
not control, and the former did, in fact, con- 
tinue between two and three years. Yet the 
nature and essence of the measure were not 
changed. They were considered as tempora- 
ry restraints which did not avoid, but merely 
suspended the performance of contracts up- 
on charter parties, and for seamen's wages, 
the only cases which were brought judicially 
into discussion. 

Let us now see whether a contract by one 
person to indemnify another, against loss 
arising from an embargo, which the govern- 
ment to which the parties belong, may, at 
any future time impose, is inconsistent with 
the sound policy of the nation. If it be, it 
is admitted to be void. If such a contract 
be made pending the existence of the em- 
bargo, it is clearly void; because, unless it 
is meant that the vessel should sail in defi- 
ance of the embargo, the contract itself 
would be nugatory. We do not mean to 
speak of contracts to be performed after the 
restraint is removed. We can see no good 
reason why one man may not, for valuable 
consideration, and in relation to a real trans- 
action, concerning property, agree to stand 
in the shoes of another, as to any loss which 
may result to that other, in case a measure 
of this sort should be adopted by the govern- 
ment The effect of an interest created in 
one man by such a contract, in opposition 
to the measure itself, is too remote, as to its 
influence upon the conduct of the govern- 
ment, to be regarded. * If a contract can be 
avoided, because it may possibly become the 
interest of one of the parties at some future 
day, to oppc^e the passage of a law, which 
may then be thought beneficial to the state, 
it is not easy to foresee all the consequences 
of such a principle; because, there is no 
supposable subject concerning which a con- 
tract may be made, which may not, at some 
time or other, become also a subject of legis- 
lative consideration; and it can seldom hap- 
pen that any interference of the government, 
in relation to that subject, wiU be equally 
beneficial to both parties. In the case of 
Hadley v. Clarke [8 Term R. 259], the con- 
tract of affreightment raised as strong an 
interest in the ship owner in opposition to 
the embargo, as if he had bound himself to 
indemnify the freighter against it. Yet this 
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circumstance was not even thouglit of by 
the counsel, who argued in opposition to the 
obligations of the conti-aet. In Touteng t. 
Hubbard, 3 Bos. & P. 291, which respects 
the embargo laid by Great Britain on Swed- 
ish vessels. Lord Alvanley declares, in the 
most unqualified terms, that a common em- 
bargo does not put an end to any contract 
between the pai-ties, but that it is to be con- 
sidered as a temporary suspension of it only; 
and that the parties must submit to what- 
eve.r inconveniences may arise, unless they 
have provided against it by the terms of 
their contract. He goes on to state the prin- 
ciple of Hadley v. Clarke to be, "that an 
embargo is a circumstance against which it 
is equally competent to the parties to pro- 
vide, as against the dangers of the sea." 
Now, it is apprehended that in this case, 
the effect of the American embargo is pro- 
vided against by the general terms of the 
policy, and these cases declare explicitly, 
that such a provision is lawful. Neither 
is it perceived by the court, that an insur- 
ance against a domestic embargo, has a 
tendency to induce a violation of the Jaw, 
in case it should be enacted. If the insured 
be at liberty to abandon, and to recover his 
indemnity, every temptation to a breach of 
the law, to which he would have been ex- 
posed, if not insured at all, or if he were not 
at liberty to abandon, is taken away. If 
he were even bound by a warranty to de- 
part by a certain day, still it could not be 
his interest to violate ^the embargo; be- 
cause, by so doing, he would lose the benefit 
of the policy, as certainly as he would have 
done by not complying with the warranty, 
and would stand preciseljg in the situation 
of one who had not insured at all. Upon 
general principles, therefore, the court is 
satisfied that such a contract would infringe 
no rule of law, and wauld in no respect be 
inconsistent with the sound policy of the 
nation. We agree with Lord Alvanley, "that 
there is no great reason, why one British 
subject may not insure another against the 
effects of an embargo laid on by the British 
government: that the policy of the state is 
"not concerned in preventing such an insur- 
ance." 3 Bos. & F. 291. We cannot, how- 
ever, yield our assent to the hypothecs stat- 
ed by this learned judge, and which was 
strongly pressed upon us by the counsel for 
the defendants in this cause, by which the 
individual is identified with his government, 
in order to expose him to the rule of law, 
that he, who, by his own conduct, prevents 
the fulfilment of a contract, shall not take 
advantage of a non-performance on the other 
side. The doctrine is too refined to be safely 
applied to the common transactions between 
man and man. Were we to follow its light, 
it would probably lead us too far from those 
legal and practical principles, in relation to 
questions upon contracts, which the wisdom 
of ages has matured. 
A short examination of the authorities 



cited by the defendants' counsel, will close 
this opinion. The general proposition laid 
down in Salk. 198, RoUe, Abr. 451, Dyer, 2S, 
1 Ld. Raym. 321, 1 Mod. 169, and some other 
books, that wherever a contract is lawful 
when made, and a subsequent statute makes 
it unlawful, the contract becomes void, has 
been already noticed, and the distinction 
taken between a contract declared to be il- 
legal, and one, the performance of which is 
only suspended. The quotation from Park, 
234, does not support the point contended 
for by the defendants' counsel; that a do- 
mestic embargo puts an end to a contract 
of insurance previously made and In opera- 
tion. If it did, that author would contradict 
an opinion which he had before expressed. 
Ill the pages referred to, he obviously al- 
ludes to an insurance made, pending an em- 
bargo, as is manifest from the case of Dal- 
mady v. Motteux, 1 Term E. 89, note, which 
he cites in support of the principle. The 
case of Kellner v. Le Mesurier, 4 East, 396, 
decides only, that an insurance against cap- 
iture, generally, does not include a capture 
as prized by the government of the country 
where the policy was made, for a reason be- 
fore acknowledged to be a sound one; be- 
cause such an engagement, eo nomine, would 
be illegal, being obviously repugnant to the 
interest of the state. It is for a similar rea- 
son that a policy is void, if war should af- 
terwards take place between the respective 
countries of the assurer and assured. The 
case of Lacaussade v. White, 7 Term %. 
535, is certainly very strong. 2 Esp. 631, 
was looked at by the court, with a view to 
discover the ground upon which the wager 
in that case, was admitted by the counsel 
to be illegal. We agree with Lord Kenyon, 
in the general proposition, that a wager, or 
a conti-act of any kind, cannot support an 
action which is contrary to the policy of 
the state; but we are compelled to differ 
from him in the application of the principle 
to that case. Allen v. Hearn, 1 Term R. 56, 
and Cotton v. Tkurland, 5 Term R. 405, are 
referred to in the nisi prius report of that 
case. The first was the case of a wager be- 
tween two voters, as to the success of the 
resi)eetive candidates of each; and every 
person must yield his assent to the reasons 
assigned by Lord ^lansfield, against the va- 
lidity of such a wager. The latter case was 
a wager. upon a boxing match, the illegality 
of which cannot be questioned. It will be 
found very difficult, we think, to reconcile 
the principle admitted in Lacaussade v. 
White, with that laid down in Jones v. Ran- 
dall, Cowp. 37. There is, however, this dif- 
ference between the former ease and that 
now before the court That is a mere gam- 
bling contract, nor could any injury arise to 
either party, by declaring it void. This is a 
contract of indemnity, against a real loss of 
property, which a certain measure of gov- 
ernment might produce. 
Upon the most mature consideration which 
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it lias been in the power of tlie court to give 
to this cause, we thiak, that upon legal 
principles, upon the reason and policy of the 
thing, and upon a fair construction of the 
contract, the plaintiff is entitled to recover 
for a total loss. 



Case ISTo. 10,434. 

In re O'DONNELL. 

[14 O. G. 379.] 

Circuit Court, E. D. Missouri. Sept. 19, 187S. 

Tkade-JIarks— Seabch-Wakrant — Act or Aug. 
14, 1S76. 

1. In the absence of any proper proof of the 
right or title of the applicants, and because the 
affidavit was lacking in that definiteness and par- 
ticularity necessary to justify a search-warrant, 
relief by such process, under section 7, Trade- 
Mark Act Aug. 14, 1876 [19 Stat. 142], denied. 

2. It is dangerous practice to issue search-war- 
r»'nts against several individuals not associated 
together, or against their premises, because a 
general sweeping affidavit is made. 

This was an application [by James M. 
O'Donnell] for search-warrant made under 
section 7 of the penal act of August 14, 1876, in 
relation to trade-marks, upon affidavit of the 
alleged agent of the owners of the registered 
mark. The single affidavit specified several 
distinct parties, having different places of 
business, against whom process was desired. 

TlilflAT, District Judge. An application has 
been made to me, based on an affidavit, for 
the issue of a search-warrant under the pro- 
visions of the United States statutes concern- 
ing "trade-marks." Such application, by the 
terms of the statutes, may be made to any 
United States circuit court, or district judge, 
or United States commissioner. I have no 
time under the press of business to enter up- 
on an extended examination of the questions 
necessarily arising in this ex. parte matter; 
nor should many of the grave propositions 
involved be ignored or decided without full 
hearing. It is supposed by the applicant that 
a simple presentation of an affidavit, together 
with the certfficate of the^ commissioner of 
patents as to the registered trade-mark, enti- 
tles him to the writ. The act of congress 
says said officers "may, within their respective 
jurisdiction, proceed under the law relating 
to search-warrants." To what law is refer- 
ence made? As there is no general law by 
United States statutes on that subject, and 
constitutional provisions esist founded on 
known controversies in England on the sub- 
ject-matter, it must be held that the general 
laws to which the constitution refers were in- 
tended. 

Without passing upon the grave question as 
to the validily of the act of 1&I6, or discussing 
the points involved in the act of 1870, repro- 
duced in the United States Revised Statutes 
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so far as trade-marks are concerned, I refuse 
the application made, on the ground that the 
known requirements as to search-warrants, 
with respect to definiteness and particularity,^ 
have not been observed; and also that there is* 
no proper proof that assignment of any sup- 
posed or alleged right to such trade-marks 
have been made to the applicants. It is a 
dangerous doctrine that "searches and seiz- 
ures" which, if unreasonable, are forbidden 
by the United States constitution should be 
issued against several persons not associated 
together, or their premises, in one warrant, 
because a general and sweeping affidavit is 
made. Such practice would soon bring about 
the very evils involved in the English contro- 
versies concerning general warrants, and pro- 
vided against by the United States constitu- 
tion. 
Writ refused. 
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In re O'DONOHOE. 

[3 N. B. R. 245 (Quarto, 59).] i 

District Court, D. Maine. March 4, 1869. 

Witness — Fkivilegb op Attorsiet. 

When an attorney is not privileged from an- 
swering, being call^ as a witness. 

At Bangor, March 4th, 1869, before Charles 
HamUn, Esq., register in bankruptcy. 

Edmund W. Plagg. of said Bangor, being 
first duly sworn, and examined at the time 
and place above mentioned, upon his oath, 
says, in answer to the questions proposed 
by H. M. Plaisted, Esq., assignee: Q. 1. Did 
you have charge or direction of the sale, at 
auction, of the John O'Donohoe stock of 
goods, in No. 2 Harlow's Block, Dec. 7th 
and 9tti, 1868? Interrogatory objected to by 
deponent, who assigns the following reasons 
therefor: I am a lawyer and member of the 
Penobscot bar, and admitted to practice in 
all the courts of the state. I am a stranger 
to any of the facts inquired of In the in- 
terrogatory, and to all and any facts in the 
cause, except so far as they have been com- 
municated to me by my clients as .their pro- 
fessional adviser, and all that has been done 
by me has been done from information de- 
rived from them, and by their direction. I 
do not consider myself at liberty, and do not 
believe the law requires counsel to divulge 
in a court of justice what has been com- 
municated to him by his clients, or what 
he did while acting in their behalf. My cli- 
ents are Dennis J. Mullen, and Timothy 
Sullivan. Q. 2. Did you receive the pro- 
ceeds of the sale of said stock? Interroga- 
tory objected to by deponent as above, and 
for same reasons. Q. 3, What was the 
amount of the sale of said stock of goods? 

1 [Reprinted by permission.] 
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Interrogatory objected to by deponent as 
-above, and for same reasons. Q, 4. Did you 
have in your possession or control the pro- 
•ceeds of said sale, at the time you were 
served with an injunction from the United 
States district court for the district of Maine, 
restraining you from paying over the same 
to your clients or other parties? Interroga- 
tory objected to by deponent as above, and 
for same reasons. Q. S. Have you in your 
possession or conti'ol the proceeds of the 
sale of said stock of goods? Interrogatory 
objected to by deponent as above, and for 
same reasons. Q. 6. Have you ever received, 
or had in your possession or control, the 
proceeds of said sale? Interrogatory object- 
ed to by deponent as above, and for same 
reasons. Q. 7. Were you, on or about the 
12th of December, 186S, served with an in- 
junction from the United States district 
court, for the district of Maine, issued on 
petition of creditors of John O'Donohue, a 
bankrupt, restraining you from paying over 
the proceeds of said sale of goods to your 
cUents or other persons? Interrogatory ob- 
jected to by deponent as above, and for 
same reasons. A. I was. 

On motion of assignee referred to the 
court, as provided by the act of congress, 
approved March 2, 1867, § 7 [14 Stat. 520]. 
By GBCARLES ECA3ILIN, Register: 
Were the objections of Mr. Flagg, the wit- 
ness, against the questions propounded by the 
assignee, valid, or should they be overruled^ 
and the witness required to answer? This 
depends upon whether the subject-matter 
inquired into was a field of legitimate in- 
quiry, and the extent of the privilege al- 
lowed by law, which forbids counsel from 
being compelled to disclose the secrets of 
his clients. There can be no doubt of the 
reason for the inquiries of the assignee who 
proposed the questions. He claims that he 
can show the witness did have charge of 
the auction sales;, and expects to prove that 
the proceeds of the sale went into his hands. 
The inquiry being pertinent, how far is the 
witness protected from answering, because 
of his peculiar relations to Mullen & Sulli- 
van, they being clients? 

The bankrupt has disclosed on his examina- 
tion facts tending to show, that when he 
executed mortgages to those persons and 
others, he was insolvent, the mortgages be- 
ing executed September 7th, 1868; that No- 
vember 7th and 9th, 1868, the stock of goods 
covered by the mortgages was sold at pub- 
lic auction, the bankrupt having previously 
executed to Mullen a bill of sale of all his 
interest as mortgagor, and that Mr. Flagg, 
the witness, made the writings or mortgages. 
The question was discussed before me, and 
some authorities adduced. The assignee re- 
lied mainly on section 24, 1 Greenl. Ev., on 
the ground that the deponent is a party to 
the transaction, i. «., the sale of the proper- 
ty and the disposition of the proceeds. The 
law which protects parties in such matters 
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is clearly stated by Greenleaf in 1 Grcenl. 
Ev. c. 13. He says: "The rule is clear and 
well settled, that the confidential counselor, 
solicitor, or attorney of the party, cannot be 
compelled to disclose papers delivered, or 
communications made to him, or letters or 
entries made by him in that capacity." If, 
touching matters that come within the or- 
dinary scope of professional employment, 
they receive a communication in their 'pro- 
fessional capacity, either from a client, or 
on his account and for his benefit, in the 
transaction of his business, or, which 
amounts to the same thing, if they commit 
to paper in the course of their employment 
on his behalf, matters which they know ou- 
ly through their professional relation to the 
client, they are not only justified in with- 
holding such matters, but bound to with- 
hold them, and will not be compelled to dis- 
close the information, or produce the papers, 
in any court of law or equity, either as a 
party or as a witness. 

And the reason and foundation of the rule 
is out of regard to the interests of justice, 
which cannot be upholden, and to the ad- 
ministration of justice, which cannot go on 
without the aid of men skilled in jurispru- 
dence, in the practice of the courts, and in 
those matters affecting rights and obligations 
which form the subject of all judicial pro- 
ceedings. Says Chief Justice Shaw: "The 
law has considered it the wisest policy to 
encourage and sustain this confidence, by 
requiring, that on such facts the mouth of 
the attorney shall be forever sealed." See 
remarks of Metcalf, J., in Barnes v. Harris, 
7 Gush. 576; and the same jurist observes, 
in Hatton v. Robinson, 14 Pick. 422: "But 
the privilege of exemption from testifying 
to facts actually known to the witness, is 
in contravention to the general rules of law; 
it is therefore to be watched with some 
strictness, and it is not to be extended be- 
yond the limits of that principle of policy 
upon which it is allowed." Such is not only 
the well-settled rule of law, but the reason 
and philosophy on which it is founded. How- 
does this cause stand when referred to tne 
rule? Certainly the acts of counsel who 
took charge of an auction sale, and handled 
the money arising from such sales, cannot 
be called privileged communications. They 
are not matters which comes within the or- 
dinary scope of professional employment- 
The interests of justice demand, and the ad- 
ministration of justice, especially in a bank- 
rupt court, require, that the fullest examina- 
tion of the acts of counsel be allowed in 
such a cause as this. 

The privilege in question Is confined to 
communications, and does not apply to the 
acts of parties. Kelly v. Jackson [13 Ir. 
Eq. 129], cited in Adams, Eq. (4th Am. Ed ) 
p. 113. 

FOX, District Judge. It Is a mistake to 
suppose that an attorney is privileged from 
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answering as to everytbing -wliicli comes to 
.liis lEnoTvledge "while lie is acting as attor- 
ney. The privilege only extends to infor- 
mation derived from his client as such. In- 
formation derived from other persons or 
sources, although derived or obtained "while 
acting as attorney, is not privileged. 7 East, 
357. The principle of the rule does not ap- 
ply to the discovery of facts within the 
knowledge of an attorney, which were not 
communicated or confided to him by his cli- 
ent, although he became acauainted with the 
facts while engaged in his professional duty 
as the attorney of the client In 1 Hill, 33, 
it was decided that if an attorney was pres- 
ent at any transaction in the way of busi- 
ness between his client and a third person, 
he is not privileged as to what then took 
place. In Whiting v. Barney, 30 N. Y. 330, 
the marginal note is: "The rule which pro- 
tects professional communications of clients 
to their attorneys from disclosure, should 
only be held to extend to such communica- 
tions as have relation to some suit, or other 
judicial proceeding either existing or an- 
ticipated." This is somewhat in conflict with 
other authorities, but it seems to me to be 
well sustained by the principles upon which 
the rule is supposed to rest. In this case 
Ingraham, J., says, in his opinion: "The de- 
cisions settie the rule, that when the dis- 
closures are made in the presence of a third 
party, they are not privileged." 

The answers to the questions propounded 
to Mr. Flagg in the present case could not 
possibly have disclosed any privileged com- 
munication; they only called upon him to 
state his own proceedings in .the disposition 
of a stock of goods and the amount he re- 
ceived therefor. It was solely his own acts 
which he was required to disclose, and not 
anything whatever which his clients ever 
communicated to him; these acts were not 
professional; did not appertain to the duty 
of an attorney, but were such as any agent 
could have done, being the ordinary proceed- 
ings of an agent in selling the property of 
his principal, and paying over the proceeds 
which were the subject of investigation and 
inquiry. Whatever this witness had done in 
this behalf was not in his capacity of an at- 
torney or counsel, but was in the character 
of an ordinary agent of a third party, trans- 
acted openly, with the knowledge of many 
other persons, and with nothing secret or 
confidential in any respect, so far as appears. 
In 15 lia, Ann. 331, the same course of in- 
quiry was made to a witness, and he was 
required to answer who was his client, when 
that relationship commenced and terminated, 
what money he had received and paid over, 
and to whom paid. 

The law required of Mr. Flagg an answer 
to each of the questions propounded to him 
on this examination, and I have no doubt 
that he will at once make the requisite re- 
plies on learning the opinion of the court. 
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ODORLESS EXCAVATING APPARATUS; 

CO. V. McCAUIiEY et al. 

[2 Ban. & A. 570.] i 

Circuit Court, D. Maryland. March, 1877.- 

Patekts— Validity— Infringement. 

The complainant's patents, viz^: one granted' 
to Louis Straus, dated January 28tn, lobo, for 
an "improvement in apparatus for deanmg 
privies;'^ one granted to William Painter, dated 
August 5th, 1873, for an "improvement m pump- 
valves;" and one granted to William Pamter- 
and Lewis R. Keizer, dated October 6th, 1874, 
for an "improvement in pumps for emptymg 
cesspools"; held, to be valid, and that the de- 
fendants infringe the same. 

[This was a bill in equity by the Odorless- 
Excavating Apparatus Company against 
Reuben A. McCauley and others.] 

J. H. B. Latrobe and Benjamin Price, for- 
complainant 

S. Wilmer and G. H. Howard, for defend- 
ants. 

GILES, District Judge. The questions in;- 
dispute grow out of three patents: one grant- 
ed to Louis Straus, dated January 28th, 1868- 
[No. 73,938], for "a new and useful improve- 
ment in apparatus for cleaning privies"; an- 
other, granted to Wm. Painter, dated August 
5th, 1873 [No. 141,587], for "a new and use- 
ful improvement in pump-valves"; and a 
third, granted to Wm. Painter and Lewis R.. 
Keizer, dated October 6th, 1874 [No. 155,670],. 
for "a new and useful improvement in pumps, 
for emptying cesspools." About the com- 
plainant's title there is no difficulty; it is- 
admitted. The only questions for considera- 
tion relate to the validity of the patents and. 
the alleged infringement thereof. 

Taking them in their order, and beginning- 
with Sti-aus' patent, I understand it to 
mean a tank, a deodorizer and a forcing- 
pump; or. in other words, a" pump which,, 
in addition to the power of creating a vacu- 
um—thereby drawing the matter to be re- 
moved into its barrel— has the power of forc- 
ing it tiirough a suitable hose-pipe into the- 
tank. Bearing this in mind, we have at once- 
a standard by which to compare the inven- 
tions which have been offered in evidence- 
in the shape of letters patent and printed 
publications. Without going into the exami- 
nation of these in detail, it is enough to say, 
that in not one of them have I been able- 
to find an anticipation of the combination 
described in Straus' first claim, to wit: A 
reservoir or receiving-tank, a deodorizer and 
a forcing-engine, by which, as already said, 
I understand a forcing-pump. Certainly, 
Poole's endless chain with buckets attached, 
cannot be regarded as a forcing-pump, and 
other supposed anticipations are open to- 
the same criticism. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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In tlie Painter patent, the third claim is 
as follows: "In combination with a flap- 
valve, the stiffeners or braces F, F, arranged 
at the base to prevent collapsing, substantial- 
ly as described." Straus, In his forcing- 
pump, used slide-valves, and one of his 
claims was for constnicting them with cut- 
ting edges, so as to facilitate the passage, 
through his engine or pump, of matter that, 
if uncut, might choke the valves. Although 
this machine was an operative one, it was 
susceptible of improvement, and this was 
apparently the object of Painter, who em- 
ployed a valve of india-rubber, whose op- 
posite faces, clasping around any hard ob- 
ject passing between them, would make a 
tight joint. But a valve of this form was 
liable to be turned inside out, or, as the 
witnesses say, technically, to "Introversion." 
To obviate such a result, the stiffeners or 
braces described in the specification were 
employed by Painter, whose valve thus be- 
came a combination of the flexible and in- 
flexible features. 

It has been urged that the Rice patent, 
which was a contrivance for getting out 
gravel from the bottom of a well made by 
boring, was in anticipation of the Painter 
patent, and much stress was laid on it in 
the argument. I do not so consider it, 
neither do I so regard any other of the pat- 
ents or foreign publications offered in evi- 
dence by the defence. It was argued, too, 
that there was a change in the Straus com- 
bination, by the use of the Painter valve 
in place of the slide-valve of the patentee, 
which brought this case within the operation 
of the well-known doctrine laid down in 
Seymour v. Osborne [11 Wall. (78 U. S.) 516], 
and Gill v. WeUs [22 Wall (89 U. S.) 1], in 
regard to equivalents. But I do not so hold. 
The pump or forcing-engine of Straus still 
remained a forcing-pump, whether it used 
the other valve with cutting edges or the 
YBlvc of Painter— the combination was un- 
changed. Other supposed anticipations of 
the Painter valve have been offered in evi- 
dence, but while in some I find the flexible 
element, in none of them do I find it com- : 
bined with stiffeners or braces, as described 
in his patent. 

I now come to the consideration of the 
Painter and Keizer patent. Three claims 
of this are alleged to be infringed. The first 
is for a pump-cylinder with open ends, com- 
bined with a valve-piston with rods adjacent 
to the interior walls of the cylinder, and 
valves seated practically parallel with its 
axis; the second is for a modification of the 
first claim, looking to the same general re- 
sults; and the third is for a portable pump, 
in this connection, mounted on an inclined 
platform. Numerous defences to the alleged 
infringement of this patent, consisting of 
supposed anticipations and foreign publica- 
tions, were made, and I have carefully ex- 
amined them all. In some there ai*e similar 
•elements to be found, but in none of them 



is there the same combination, so that I 
have to hold the defence, resting on the 
ground of want -of originality, as not sus- 
tained, and that the prima facie proof of 
originality, which the production of the pat- 
ent has given to the complainant, has not 
been overthrown. 

There remains but one question to be con- 
sidered, viz. the question of infringement, 
and here the burden of proof is upon the 
complainants. The exhibits of the machines 
have afforded great aid to the court. They 
are undisputed. Portions of two of the ma- 
chines themselves, employed respectively by 
complainant and defendants, have been pro- 
duced in court, as also drawings of the 
whole apparatus as actually used. A work- 
ing model, with a glass cylinder, in which 
the respective valves could be employed al- 
ternately, has also aided the court, and from 
their inspection I hold them to operate upon 
the same principle, and in the same way. 
They are both flexible valves, and both are 
stiffened at the base— complainant's with 
straps of metal, and defendant's with metal 
in one piece. They both are, therefore, the 
same device. This is not a case of equiva- 
lents, but is one that comes within the prin- 
ciple laid down by the supreme court, in 
Gould V. Rees, 15 Wall. [82 U. S.] 192: "Mere 
formal alterations of a combination in let- 
ters patent do not constitute any defence 
to the charge of infringement, as the inventor 
of a combination is as much entitled to sup- 
press every other combination of the same 
ingredients to produce the same result, not 
substantially different from what he has 
patented and caused to be patented, as the 
inventor of any other patented improve- 
ment." 

The above considerations, together with 
the oral and uncontradicted testimony, have 
left no doubt in my mind that the infringe- 
ments are palpable, and I will sign a decree 
granting a perpetual injunction and an ac- 
count. 

[NOTE. For another case involving this pat- 
ent, see Odorless Excavating Co. v. Lauman, 
12 Fed. 788. The plaintiffs were the owners 
also of another patent assigned from Lewis R. 
Keizer, assignee of Henry 0. Bull, patent No. 
6,962, reissued February 29, 1876. This patent 
was declared valid hy circuit court (Case No. 
10,437), but the supreme court reversed this 
decision (109 U. S. 641, 3 Sup. Ct 525).] 



Case ISTo. 10,437. 

ODORLESS EXCAVATING APPARATUS 
CO. V. CLEMENTS. 

[4 Ban. & A. 540; i 16 O. G. 854.] 
Circuit Court, D. Maryland. Sept, 1879.2 

Patents— Validity of Reissde. 
The validity of reissued letters patent, dated 
February 29th, 1876, No, 6,962, granted to Lew- 



1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

2 [Reversed in 109 U. S. 641, 3 Sup. Ct. 525.] 
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is R. Keizer, assignee of Henry C. Bull, reaf- 
firmed. 

[Bill of complaint and for injunction to re- 
strain the alleged infringement, by William 
E. Clements, of the first and third claims of 
patent No. 6,962, reissued February 29, 1876, 
to Lewis R. Keizer, assignee of Henry '0. 
Bull, for apparatus for cleajiing privies. 
The original letters patent, No. 115,565, were 
granted to Henry C. Bull June 6, 1871.] s 

William Price, for complainant. 
George W. Dyer and O. P. Bump, for de- 
fendant. 

BOND, Circuit Judge. The validity of 
this patent, as reissued, was established by 
this court in the case instituted by the pres- 
ent complainant against Quillan, which was 
decided by the late Judge Giles, and all the 
questions as to the validity of the reissue, 
and the identity of the apparatus covered 
by this patent, with the apparatus used by 
the defendant, having been considered and 
passed upon by Judge Giles in that case, we 
should not, without most cogent reasons, 
disturb that decision. The only defence 
now made; which appears to have been less 
fully brought to the attention of the court 
in the Quillan Case, is that of want of nov- 
elty in the invention for which complain- 
ant's patent was obtained, and to determine 
this point we have examined all the alleged 
anticipating inventions which, with much 
industry and ingenuity, have been brought 
to our attention, and explained by experts 
and counsel. 

As anticipating the first claim of the com- 
plainant's patent, commonly called the 
"Bull" patent, our attention has been direct- 
ed to the exhibits showing the patents des- 
ignated in the testimony as "Straus," "Le- 
sage," "Courdier," "Walter," and "Oher- 
rier." All of these are inventions for clean- 
ing privy-vaults, but the first three are es- 
sentially difCerent from the "Bull" patent 
in principle, being contrivances operated by 
a force-pump, which draws the material to 
be removed into the pump and forces it 
thence into the receiver, not making use of 
a vacuum in the receiver at all, and not sug- 
gesting either the principle or the arrange- 
ment of the "Bull" apparatus. 

The "Walter" and the "Cherrier" patents 
are indeed inventions in which, as in tne 
"Bull" patent, atmospheric pressure is used 
to force the material directly into, the re- 
ceiver, In which a vacuum has been created; 
but in neither of these do we find any an- 
ticipation of the complainant's particular 
combination, or any thing substantially like 
it. The "Walter" patent describes a large 
receiving tank or tun mounted on wheels, 
with two air-pumps attached to it, which 
are operated by the turning of the wheels 
in drawing the machine along, by which a 
vacuum is created in the large tun or receiv- 

3 [From 16 O. G. 834.] 



ing-tank. When the apparatus arrives at 
the place to be cleaned, one end of a pipe is 
attached to the receiver, and the other drop- 
ped into the material in the vault, and then, 
hy opening the pipe into the receiver, the at- 
mospheric pressure forces the material to 
run up into the receiver. It is plain, we think, 
that this cumbersome machine lacks all the 
essential features of the "Bull" patent^ and 
particularly those by which its inventor de- 
signed to give it practical utility in cleaning " 
deep vaults where the atmospheric pressure 
would not force the material to the surface 
of the ground, and in allowing the use, as 
receivers, of such casks as could be easily 
handled and transported when filled. 

The "Cherrier" patent, as shown by the 
exhibits filed by the defendant, admitting 
all his exhibits to be properly before us, is 
an apparatus operated by an air-pump, and 
a deodorizer arranged with reference to the 
receiver and the pipe leading to the vault, 
substantially as in the "Bull" patent; but 
the receiver, so far from being independent- 
ly movable, is firmly fastened to a rigid 
frame at a considerable height above the 
ground, with a secondary receiver, also 
firmly fastened, beneath it, and still beneath 
that the movable vessel in which the filth is 
to be carried away. It is not, and it never 
was intended to be an apparatus which 
could clean a deep vault, or from which the 
filth could be carried ,away in the same re- 
ceiver into which it was forced by atmo- 
spheric pressure, and it has not the simplic- 
ity and general practical utility which dis- 
tinguishes the "Bull" patent, and we do not 
find the two inventions at all in conflict. 

The third claim in the complainant's pat- 
ent, which is for the combination of a port- 
able night soil cask and float-valve, was 
also passed upon and sustained hj the de- 
cree in the case against Quillan, and none of 
the exhibits of other devices and inventions 
which have been shown and explained to us 
satisfy us that this contrivance, or any sub- 
stantially the same, had been patented or 
was in common use prior to the "Bull" pat- 
ent. Float-valves do appear to have been 
very commonly used in connection with wa- 
ter-tanks, steam-boilers, &c.; but the appli- 
cation of a float-valve, in the manner de- 
scribed and designed by the "Bull" patent, 
to the air-outlet orifice of an air-tight cask 
so as thereby to stop .the working of the 
air-pump and the inflow of the fluid mate- 
rial at another orifice, we think was a pat- 
entable and useful invention, which we 
have not been satisfied had ever been 
known before. 

The fact of infringement is admitted, if 
the complainant's patent is sustained, and 
a decree will be passed in accordance with 
this opinion, and the cause referred to a 
master to ascertain the damages. 

We have been greatly aided in our exam- 
ination of the issues raised in this case by 
the excellent manner in which- the testi- 
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mony was taken, and has been printed and 
presented, ' and by the able arguments of 
counsel, and the carefully prepared briefs 
"Which were submitted, and which have es- 
sentially assisted us. 

[On appeal to the supreme court the decree of 
this court was reversed. 109 U. S. 641, 3 Sup. 
Ct 525.] 



Case 'No, 10,438. 

ODORLESS RUBBER CO. v. NORTH BEN- 
NINGTON BOOT & SHOE CO.i 

Circuit Court, D. Counectieut. June 16, 1876. 

Pactors—Liability— Failoke to Insure. 

[Where the contract between a factor and his 
principal contained no written or parol agree- 
ment that the factor should keep the goods in- 
sured, and the principal failed to show that 
the factor was instructed to insure, or that the 
usage of trade or habit of dealing between them 
raised an implied obligation to insure, a subse- 
quent parol undertaking by the factor to "see 
to" or provide his own insurance did not render 
him liable for the loss of the principal's goods by 
fire.] 

[This was an action at law by the Odor- 
less Rubber Company against the North 
Bennington Boot & Shoe Company on ac- 
count, and for failure to insure goods lost 
by fire.] 

Chas. E. Perkins and Samuel L. Warner, 
for plaintiffe. 

Chas, R. Chapman and G. Collier, for de- 
fendants. 

SHIPMAN, District Judge, This case was 
tried by the court, a trial by jury having 
been waived by written stipulation of the 
counsel of the respective parties. The facts 
which are found by the court to have been 
proved are as follows: The Odorless Rubber 
Company is a corporation duly incorporated 
in pursuance of the laws of the state of 
Connecticut, established and having its of- 
fice in the city of Middletown in said state. 
The business of said corporation was, at the 
time hereinafter mentioned, the manufacture 
of India rubber goods. The North Benning- 
ton Boot & Shoe Company is a corporation 
duly incorporated in pursuance of the laws 
of the state of Vermont, and located in the 
town of North Bennington in said state, and 
whose business was, at the time hereinafter 
mentioned, the manufacture of leather boots 
and shoes, and the sale of all kinds of foot 
gear. Charles Hall and Thomas B. Harlow, 
composing the firm of Hall & Harlow, were, 
on the 2d day of September, 1871, the agents 
of the defendants, in the city of Chicago and 
state of Illinois, for titie sale of their goods, 
and of other goods which were consigned to 
said company, and said agents were fully 
empowered to enter into the contract here- 
inafter mentioned. On the 2d day of Septem- 
ber, 1871, the plaintiffs, by Horace L. Hall, 
their duly-authorized agent, and the def end- 

1 [Not previously reported.] 



ants, by said firm of Hall & Harlow, enteredi 
into and executed the written contract, a 
copy of which is hereto annexed and marked 
"Exhibit A." Prior to the date of said con- 
triact, the defendants had never been the- 
agents or consignees of the plaintiffs. Be- 
fore and at said date Bigelow was the agent 
of the plaintiffs in Chicago, and had in his 
hands a large quantity of their goods to the- 
amount of about $15,000 in value. These- 
goods were, immediately upon the execution 
of the contract. A, removed from the store 
of said Bigelow and deposited in the store- 
of the defendants. Additional goods were- 
sent from Middletown to the defendants in. 
Chicago, at the request of said Hall & Har- 
low, to the value of about $1,000. I do not 
find that the defendants were ever request- 
ed by the plaintiffs to insui*e, or promised; 
by parol to insure, any of said goods, buf 
the day after the execution of said contract,, 
A, the said Charles Hall had a conversation 
with said Horace L. Hall in regard to the 
insurance of all goods which were to be 
delivered by the plaintiffs to said Hall & 
Harlow, and which conversation had, in my 
opinion, immediate reference to the insur- 
ance of the goods which were to be turned 
over to them from said Bigelow. The said 
Charles Hall informed the said* Horace L. 
Hall that he (Charles) wished to have no- 
misunderstanding in regard to insurance, 
to which remark Horace L. Hall replied- 
that "there was no misunderstanding; they 
would see to their own insurance." The de- 
fendants did not insure the plaintiffs' goods, 
and took out no policies after May 20, 1871. 
The great fire at Chicago, on November 8^ 
1871, completely destroyed the defendants* 
store and its contents and all their booka 
and papers. Prior to said fire, the defend- 
ants had sold some of the plaintiffs' goods^ 
and were on said day indebted to the plain- 
tiffs for said goods so sold in the sum of 
$107.99, as nearly as the same can be ascer- 
tained, which sum, with the Interest thereon, 
is still due. At the time of said fire, the- 
defendants had goods in their store of the 
plaintiffs to the amount and value of $15,000, 
as nearly as the same can be ascertained. 
The destruction of aU the defendants' books 
and papers renders it impossible to make- 
a more accurate estimate. There was no 
evidence that there is or was any usage of 
trade that factors should insure for the bene- 
fit of the consignors, in the absence of an 
agreement or of instructions to that effect. 

The conclusions of law are: 

1. The contract. A, contains no promise or 
agreement on the part of the defendants to> 
insure the goods of the plaintiffs. The plain- 
tiffs agree to deliver the goods, which they 
are to furnish the defendants as the plain- 
tiffs' factors, at the defendants' store in Chi- 
cago, with all expenses, including insurance, 
paid; but the defendants do not, in the con- 
tract, assume the burden or duty of effect- 
ing insurance, without instructions. They da 
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not promise, or place tliemselves under obli- 
sations, to insure. 

2, Inasmuch as tlie defendants Lave not 
promised to keep the plaintiffs' property in- 
sured, by written or parol agreement, and 
it is not proved tliat they received instruc- 
tions to insure, or that the usage of trade 
or the habit of dealing between them and 
their principals raised an implied obligation 
to insure, but the plaintiffs did by parol, 
subsequently to the date of the contract, 
undertake to "see to" or to provide their 
own insurance, there was no violation of 
■conti-act obligations, or of instructions, or of 
duty, by the defendants. 

3. Judgment should be rendered in favor 
of the plaintiffs for ?107.99 and interest from 
November 9, 1871. 

Exhibit A. 

Chicago, Sept. 2nd, 1871. 

It is agreed between the Odorless Rubber 
Company of Middletown, Connecticut, parties 
of the first part, and the North Bennington Boot 
& Shoe Company, of North Bennington, Ver- 
mont, parties of the second part, as follows : The 
Odorless Rubber Company, parties of the fixst 
part, in consideration of the agreements herein- 
after mentioned, do appoint the North Benning- 
ton Boot & Shoe Company, parties of the sec- 
ond part, to act as tiieir agents in Chicago, Illi- 
nois, for the exclusive sale of their rubber boots 
and shoes and water-proof foot gear, and they 
agree to furnish the parties of the second part 
with a full line of the same as they may order, 
at such time and in such quantities as their 
sales may require, delivering all goods to the 
parties of the second part at their store in Ohi- 
■cago, Illinois, with all expense paid, including 
insurance, and tliey also agree to pay the said 
parties of the second part five per cent, com- 
mission and two and one-half per cent, guaran- 
ty, on all sales of their goods which the parties 
of the second part may make. And the parties 
of the second part, in consideration of the above, 
agree to receive tlie said goods at their store in 
Chicago, Illinois, and to use their best efforts to 
sell the same at market rates, not exceeding 
forty and ten per cent, off from list price, guar- 
antj'ing to the parties of the first part all sales 
made by them. And the said parties of the sec- 
ond part further agree that they will render an 
account of sales every thirty days, and pay the 
same either in cash or notes. 

The Odorless Rubber Co. 

(Signed) H. L. Hall, Agt. 

North Bennington Boot & Shoe Co. 

(Signed) Hall & Harlow, Agts. 

Filed in court. February 19th, 1872. ■ 
Test: Vinal, Clerk. 



Case ISTo. 10,439. 

In re O'DOWD. 

[8 N. B. R. 451.] 

District Court, S. D. Georgia. Sept, 1873. 

Bankruptcy — ^What Passes to Assignee — Usu- 
fruct IN PUOPERTT. 

Where the bankrupt has only a usufruct in 
property, not capable of being transferred by 
sale, except with the owner's permission, such 
usufruct does not pass to the assignee in bank- 
ruptcy. 

1 [Reprinted by permission,] 
I8FED.CAK.— 38 



[In the matter of Michael O'Dowd, a bank- 
rupt] 

By ALBERT G. FOSTER, Register: 

Upon the appointment of the assignee, the 
entire property of the bankrupt and all in- 
terest held by him in property, under the 
provisions of the fourteenth section of the 
bankrupt act, are vested in said assignee 
in the same manner and to the same extent 
as the same was held by the bankrupt at the 
time of the filing of the petition against him. 

Thf question as to what interest the as- 
signee took in said property must be deter- 
mined and controlled by the terms of the 
written instrument conveying the same from 
Schley to O'Dowd. The verbal contract in 
reference to said lease, existing between the 
parties prior to the execution of said in- 
strument, was on the execution of same 
merged into and is controlled by it. "What 
interest, then, did O'Dowd take in the prop- 
erty under said instrument? It cannot be 
that he took an estate for years, for such an 
estate passes as realty (Irwin's Rev. Code, § 
2249), and "the owner has as absolute a right 
to use the property, as if he had a greater es- 
tate, not injuring the revenue" (43 Ga. 22t>), 
and the seller's only remedy for unpaid pux'- 
chase money would be by a common law ac- 
tion, and not by distress, and in that event 
the relation of landlord and tenant could not 
exist In this ease, however, the relation of 
landlord and tenant does exist, it being so 
expressly stipulated, and this instrument has 
one of the most marked ingredients of a 
lease, to wit: The agreement to pay rent; 
thereby clearly creating the relation of land- 
lord and tenant. The interest of the tenant 
under said instrument would cease and de- 
termine at any time upon the non-payment 
of the rents, as set forth ^herein, and the 
landlord could re-enter, oust the tenant and 
distrain for rent, which he could not do if 
O'Dowd's interest in said property was an 
estate for years. 

For these reasons the register is of the 
opinion that O'Dowd took simply the right 
to possess and enjoy the use of said property 
as the tenant of Schley, and not such an 
interest as could be conveyed by him to a 
thu'd party without the consent of Schley. 
Irwin's Rev. Code, § 2253; 41 Ga. 594; 43 Ga. 
226; 38 Ga. 121. All of which is respectfully 
submitted. 

ERSKINE, District .Tudge. I have given 
the matter involved in this question, certified 
to me by Register Foster, careful considera- 
tion, and my conclusion is that the view he 
presents in regard to the effect of the lease. 
&c., is correct and I affirm his opinion. 
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Case Wo. 10,441. 

In re OEHNINGER. 

[8 Ben. 48T.] i 

Disti-ict Court, S. D. New York. July, 1876. 

Act op Bankeuptcy — Di.ssolution of Paktser- 

SHIP BY DeCKEB op COOBT. 

W., a member of a firm composed of W., O. 
& M., brought a suit in a state court agaiust 
the other two members for a dissolution and 
closing up of the business of the firm, in which 
a decree was made dissolving the firm and ap- 
pointing a receiver of the property to close up 
the business. O. thereafter filed a petition in 
bankruptcy, for himself and against W. and M., 
alleging the insolvency of the firm as a ground 
of adjudication. Held, that the petition for an 
adjudication, as to W, and M., must be denied. 

This was a hearing on a petition for ad- 
judication in bankruptcy. The petition was 
filed by John Ulrieh Oehninger and set up 
that he, Avith Henry Wettstein and Albert 
Meyer, partners in business, under the name 
of Wettstein, Oehninger & Co., had for six 
months preceding the filing of the petition, 
carried on business in New York City, 
where Wettstein and Meyer had, during 
that period, resided, the petitioner having 
till recently resided in .France; that the 
members of the co-partnership owed debts 
exceeding ?300, and were unable to pay 
their debts in full; that the petitioner was 
willing to make a surrender of liis propeity 
and of the property of the partnership for 
the benefit of creditors and desired to ob- 
tain the benefit of the bankruptcy act, hnt 
that Wettstein and Meyer refused to join 
him; and that a receiver had been placed in 
possession of the assets of the firm, by the 
collusion. of the other two partners, and was 
disposing of the assets of the firm to the 
detriment of the creditors. The petition 
contained other former allegations. It was 
filed May 11th, 1876. 

The other two partners answered sepa- 
rately, setting up, among other things, that 
Wettstein had brought a suit in the supreme 
court of the state of New York against the 
other two partners, for a dissolution of the 
firm and a winding up of the business; that 
the other two partners appeared in the ac- 
tion; and that, on May 1st, 1876, a judg- 
ment was entered in that action, dissolving 
the partnership, and appointing a receiver 
to take the property and close up the affairs 
of the firm. The issues were referred to 
the clerk, and, on his report, the matter was 
brought to a hearing before the court. 

J. T. Langan, for Oehninger. 
J. C. Bushnell, for Wettstein. 
J. A. Balestier, for Meyer. 

BLATOHFORD, District Judge. I am not 
furnished with the copy of the judgment 
record in the suit in the state couit, which 
was put in evidence before the referee, but I 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



assume that the facts set up in the answers^ 
put in, in this court, by Wettstein and Mey- 
er, are true, and that the papers annexed to 
those answers are authentic. If this be so, 
it is apparent that the state court acquired 
jurisdiction of the persons of the three co- 
partners and of their co-partnership prop- 
erty, before the proceedings in bankruptcy 
were instituted. Those proceedings were- 
not instituted by creditors, and the ground 
alleged for an adjudication is merely insol- 
vency. This being so, an adjudication as to* 
Wettstein and Meyer must be refused. 



Case Wo, 10,44S. 

OELRICn et al. v. PITTSBURGH. 

[1 Pittsb. Rep. 522; 6 Pittsb. Leg. J. 440: T 
Am. Law Reg. 725; 6 Pa. Law J. Rep. 485.] 

Circuit Court, W. D. Pennsylvania. May 23, 
1859. 

musioipal couporations — powek to issue. 
Bonds in Aid of Railway — Assign- 
ment OF Coupons. 

[1. A statute authorizing "any incorporated 
company, city or borough, to subscribe to the- 
stock of the railroad as fully as any individual" 
(Act Pa. April 4, 1837), gives a municipal cor- 
poration no authority to issue bonds in paj'- 
nient of its subscription to such stock.] 

[2. Under a statute authorizing a municipal 
corporation to subscribe to the stock of a rail- 
road company, and to borrow money to pay 
therefor, and to make provision for the payment 
of principal and interest, but declaring that any 
certificates or bonds issued therefor "shall be- 
transfeuable only on the books of tlie city" (Act 
Pa. April 21, 1852; Laws 1852. p. 418), interest 
coupons, which have been attached to the bonds,, 
are not transferable, except in the same manner 
as the bonds themselves, and one suing upon 
the coupons cannot recover without showing a 
legal assignment of the bonds to him. His- 
mere possession of the coupons creates no pre- 
sumption that he is entitled to the interest.] 

[3. Under a statute giving the city full author- 
ity to make the bonds and coupons transferable 
as shall be directed by the city corporation, the 
fact that the city has issued coupon bonds will 
raise the presumption that it authorized their 
issuance in that form by a proper ordinance, al- 
though no such ordinance is shown.] 

[TMs was an action by Oelrich and others- 
composing the firm of Oelrich & Co., against 
the mayor, aldermen, and citizens of Pitts- 
btu"gh, to recover upon coupons of certain mu- 
nicipal bonds.] 

GRIER, Circuit Justice (charging jiu-y). 
The plaintiffs are a mercantile firm in Ham- 
burg, and have instituted this suit agaiust the 
mayor, aldermen, and citizens of Pittsburgh, 
a municipal corporation, chartered by acts of 
assembly of March 18, 1816 [6 Smith's Laws 
Pa. p. 357]. The claim set forth in the dec- 
laration is for 566 coupons, for interest due 
on certain bonds issued by the corporation 
under their seal and signed by the mayor and 
attested by the treasurer. These coupons 
are severed from the bonds, as their name 
shows was intended. Each is for six months* 
interest on a bond for $1,000, viz. ?30. The 
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execution of tliein lias 'been proved by the 
oflcieer wlio signed them, and is not denied. 
The honds to which they were originally at- 
tached were given to three several raihroad 
corporations in payment of subscription of 
stoclr. The coupons differ (not materially 
perhaps) in their form, and will be noted 
hereafter. The declaration claims to recov- 
er 566 coupons of §30 each. The plaintaffs 
have given in evidence but 539 of these; 403 
are cut from bonds issued to the Allegheny 
Valley road, 102 from bonds given to the 
Pittsburgh & Steubensville road, and 34 to the 
Cbartiers Valley Railroad. 

Notwithstanding the many matters which 
have been introduced into the case, with so 
much apparent (and, I doubt not, real) earn- 
estness, and no inconsiderable powen of rhe- 
torical declamation, the matters to be consid- 
ered by the court and jury are, as in other 
cases, questions of law to be decided by the 
court, and questions of fact to be decided by 
the jury. The Magna Charta of England, the 
brave resistance by Hampden and Sidney to 
the illegal exactions of the crown, the re- 
sistance of the American colonies to the 
stamp act and tea tax, though appropriate in 
Fourth of July or other harangues, cannot be 
cited as cases in point to a court and jury, 
who are bound on their oaths to decide the 
case according to the laws of the state, as 
declared by your legislature and construed by 
your courts. We are here to decide accord- 
ing to the law as it is, not to deliberate what 
it ought to be. A true verdict, which you are 
Bvorn to render, must accord with the evi' 
denee before you and the law as expoimded 
to you by the bench. Neither courts nor ju- 
ries have sovereign or legislative powers to 
amend the laws where we consider them un- 
wise or tyrannical,— productive only of cor- 
ruption on one side, and individual hardship 
on the other. 

When the demand for great public improve- 
ments by means of railroads and canals first 
commenced, no man doubted the power of the 
legislature of the state to make them, and 
to borrow money, contract loans, issue bonds, 
and lay taxes on the people to pay both inter- 
est and principal. Yet very many of the cit- 
izens were opposed to the esereise of this 
power, and protested that* it was in fact mort- 
gaging their property to make, improvements 
whose benefits, if any, would be experienced 
by but a portion of the people. That this 
system of lavish borrowing and expenditure 
by state officials would be the source of much 
corruption and fraud, if not anticipated, might 
easily have been foreseen. It was pursued, 
nevertheless, till the state had accumulated 
a debt of forty millions, and ended only when 
she had lost her credit and could borrow no 
more. The great panic of 1842-43, which re- 
duced the state, for a short time, to a state 
of temporary insolvency, put a sudden stop 
to this system of making public improve- 
ments by the government, at the expense of 
the people. The expenditure of such im- 



mense sums made flush times, and aU were 
delighted with the system; yet, when they 
were past, and the hard times, with direct 
taxation to pay the interest, had arrived, no 
man thought of repudiating the debt because 
it was inconvenient to pay, or because some 
had opposed the system, and many were not 
benefited by it, or because people who lived 
out of the state had no opportunity to vote 
for or against it, or because each particular 
law had not been submitted to a direct vote 
of the people. When, therefore, credit was 
resuscitated, and money became plenty, seek- 
ing investment and subjects of speculation— 
when the mania for railroads again spread 
over the community— when it was anticipat- 
ed that every railroad, from any place to an- 
other place, or no place, would produce large 
profits on the investment, would convert vil- 
lages into cities, and make every city a Xion- 
don, and double and treble the value of land 
in every county through which they passed, 
the state being unwilling to involve herself 
in further debt, and risk a second insolven- 
cy, the scheme of city, county, and borough 
subscriptions was invented and put in prac- 
tice. This had the appearance, if not the re- 
ality, of greater justice and fairness than the 
original plan of state subscriptions; for the 
distant counties and boroughs, whose people 
were not benefited by a particular road, were 
not compelled to pay for making it, and only 
those who partook of the expected benefit 
would have to pledge their credit for the cost 
of its erection. In this respect only, the 
scheme differed from the former; and when 
the legislature would no longer pledge the 
credit of the state -for loans for this pm;pose, 
they authorized the inferior municipal corpo- 
rations to pledge their own if they saw fit. 
They were presumed to be the best judges 
of what would contribute most to the pros- 
perity of their respective constituents or cor- 
porations. The inhabitants of cities acted- 
through their own councils or legislative rep- 
resentatives; the county, as a quasi corpo- 
rate body, by their commissioners. These of- 
ficers were elected directiy by the people to 
attend to their interests; consequently the 
majority miist govern. A minority must 
necessarily submit to laws enacted by the 
majority. If the officers elected by a ma- 
jority had authority in the premises to make 
a contract, the minority cannot repudiate it. 
Those who opposed or refused their assent to* 
the act may, with good conscience question 
its validity, and deny the power of the ma- 
jority to bind them; but if the act be decid- 
ed to be legal, they cannot refuse their sub- 
mission. If they have the benefit of the con- 
stitution "and laws for their protection, they 
must be governed by them as construed by 
their own courts selected for that purpose. 
The fact that the acts of their officers or leg- 
islators have been unwise, and instead of in- 
creasing the wealth of the people, have 
turned out disastrous, cannot be a reason for 
refusing their obedience to them. They are 
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their owa acts, by imputation, wliether they 
assented or not 

After these general remarks, let us proceed 
to examine the questions properly arising in 
the case. Had the corporat'e authorities of 
the city of Pittsburgh power to bind the peo- 
ple or corporators by the bonds or securities 
in question? On the solution of this question 
your verdict will depend; for I find no dis- 
pute about the material facts in eridence. 
As there are three several and distinct sets 
of bonds, issued to three corporations under 
different acts of assembly and ordinances of 
the corporation, it will be necessary to notice 
them separately; for it may be possible that 
the officers acted without authority in one or 
more, and not in all. 

1. The first in order are the bonds issued 
to the Allegheny Valley Railroad. In sup- 
port of this authority, we have been referred 
to ihe following acts of assembly: (1) The 
first act affecting this subject was passed 
April 4, 1837, entitled "An act for the incor- 
poration of the Pittsburgh, Kittanning and 
Warren Railroad." Although thus named, 
none of these places are made necessary 
points in the road or termini thereof, for the 
company is authorized to make a road from 
the Allegheny river at the borough of Taren- 
tum to the Ohio river at or near the borough 
of Beaver, This, however, is immaterial. 
The first section authorizes certain commis- 
sioners to open books and receive subscrip- 
tions to the capital stock, and when two thou- 
sand shares aa-e subscribed, and four dollars 
paid on each share, they are to certify this 
fact to the governor, who is authorized there- 
on to issue letters patent, constituting the 
subscribers a body corporate, etc. By the 
second section of this act, it is enacted that 
'•any incorporated company, city or borough, 
shall have authority to subscribe thereto, as 
fully as any individual." The 17th section 
requires the road to be commenced within 
five years, and finished within ten years; oth- 
erwise the charter shall be void. No charter 
ever issued, nor was any corporation consti- 
tuted, under this act, within ten years. (2) 
But on the 16th of March, 1847, an act [Laws 
1847, p. 443] was passed, called a supplement 
to the first, extending the time for commen- 
cing the construction of the road till the 1st 
day of June, 1852, and of completing it tiU 
the 1st of June, 1862. (3) A second supple- 
ipent thereto was passed April 15, 1851, giv- 
ing the said company (although no company 
was yet incorporated) authority to construct 
a road from Pittsburgh to Kittanning, and 
thence to the New York state line, and repeal- 
ing so much of the first act as made Beaver 
and Franklin termini or points therein. (4) 
On the 10th of January, 1853, a charter of in- 
corporation was issued by the governor to the 
"Pittsburgh, Kittanning and Warren Rail- 
road Company." (5) On the 14th of April, 
1852, a further supplement was passed [Laws 
1852, p. 335], changing the name of the corpo- 
ration to the "Allegheny Valley Railroad 



Company," and making some other changes. 
Section 4 enacts that it shall be lawful for 
the counties and cities subscribing to the 
stock "to pay the amount of their subscrip- 
tion, if agreed upon by the parties, by the 
transfer of stocks held by them in other in- 
corporated companies." (6) Section 6 enacts 
"that the several acts of the general assem- 
bly, hmiting the amount of corporate debts 
of the cities of Pittsburgh and Allegheny, 
shall not prevent either of said cities from 
subscribing to the stock of said company." 

Have we here any authority to the defend- 
ant to issue these bonds and the coupons an- 
nexed? This is a question of great magnitude 
and importance, and my sense of responsibil- 
ity is somewhat relieved by the knowledge 
that any opinion I may hastily have form- 
ed may be hereafter reviewed by another 
tribunal; and a^ I have neither leisure nor 
opportunity in the haste of a trial at bar to 
defend by argument the conclusions to which 
I have arrived, I can but state them briefly, 
without attempting to vindicate their cor- 
rectness. The municipal corpoi-ation of the 
city of Pittsburgh, though it acts through a 
special legislature elected by the eitizfens, is 
invested with special, not general, powers. 
It may pass ordinances in regard to its in- 
ternal affairs to preserve the peace and the 
health of the citizens, to regulate the streets 
of the city, and, in fine, all other matters 
connected with it which come under the de- 
nomination of internal police, for the better 
government of the city. It may borrow mon- 
ey for the special pm-poses of the trust and 
authority confided to it, and lay taxes to 
raise money for these purposes. But it has 
no power, by virtue of its act of incorpora- 
tion, to exercise any discretion in making or- 
dinances for the consti-uction of canals, turn- 
pikes, or railroads, beyond the territorial lim- 
its of its jurisdiction. It cannot compel the 
citizens to become partners or stockholders 
in private coi-porations, or pledge or encum- 
ber the individual property of the citizens in * 
speculative undertakings. Its powers are 
only coextensive with its duties. Hence the 
necessity of a special license from the legis- 
lature to a municipal corporation to sub- 
scribe for stock in such corporations. Wheth- 
er the legislature of the state may confer 
upon the officers of such municipal corpora- 
tions the power to bind the people of a city or 
county by bonds, and to burthen them with 
taxes to raise money for external objects, 
even of general public interest, or to compel 
them to become partners in any and eveiy 
incorporated association, Is a question on 
which much difference of opinion exists. In 
this state, however, this question has been 
decided by your own supreme court, the only 
expounders of your constitution and statutes. 
To their decision it is your duty to submit, 
without questioning its propriety. 

Assuming, then, that the legislature has the 
constitutional power to authorize the officers 
of a municipal corporation to bind the cor- 
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porators by instruments such as those now 
declared on, with or without their individual 
consent, have they been conferred in clear 
and distinct terms? It is too important and 
dangerous a power to be assumed from in- 
ference or construction. "A statute may in- 
vest a coi*poration with powers contrary to 
the general rules of law, but they must be 
granted in clear and unambiguous terms. 
They must not be implied or presumed, and 
they must be exercised according to the strict 
interpretation of the grant. Wilcox, Corp. 
26; Kirk v. Norvill, 1 Durn, & E. [1 Term 
R.] 124:. The jurisdiction of a municipal cor- 
poration is local, its duties and its powers 
are local, and any power to act on subjects 
without must be conferred by the legislature 
in language which cannot be mistaken." 

The second section of the act of April* 4, 
1837, which is supposed to authorize the exe- 
cution of the bonds in question, authorizes 
"any incorporated company, city or borough 
to subscribe to the stock of the railroad as 
fully as any individual." It is a bare au- 
thority to. subscribe for stock, or to become 
a stockholder in another corporation, as any 
individual might do. If the subscriber has 
money to invest in stocks, he may so invest 
It in this railroad stock. The law gives the 
municipal officers that permission and noth- 
ing more. It confers no authority to issue 
bonds with or without coupons, or to tax the 
property of the corporators to pay or lift the 
bonds, or pay the interest on them. The 
fourth section of the act of April 14, 1852, 
authorizes them to pay the amount of their 
subscription by transfer of other stocks held 
by them in other corporated companies; and 
the sixth section of the same act provides 
that the acts limiting the amount of corporate 
debts shall "not prevent either of said cities 
from subscribing" to the stock of the rail- 
road. Here they are authorized to pay in 
stocks owned in other corporations, but not 
to contract debts or give bonds. And the re- 
lease of a former disability cannot be con- 
strued to confer a power not before granted. 

To support the plaintiff's case on this point, 
we must decide that the officers, of the cor- 
poration have an unlimited power to sub- 
scribe the whole stock to build the road, say 
five to ten millions of dollars; and not only 
so, but to issue bonds binding the corporators 
to pay principal and interest, and to lay taxes 
on their property for that purpose,— in other 
words, to mortgage the whole income of the 
people of Pittsburgh. The court must in- 
struct you that such an erroneous and irre- 
sponsible power as is here claimed is not to 
be found, either in direct terms or by any 
legitimate inferences, in the acts of assem- 
bly in question. The power is to the full 
extent I have stated, or it does not exist at 
all. You are therefore instructed that the 
officers of the corporation (defendant) had no 
authority whatever to issue the bonds and 
coupons declared upon and now produced. 
This disposes of the case as far as regards 



the 403 coupons on the bonds issued to the 
Allegheny Valley Railroad. 

.2. Let us now examine the authority to is- 
sue the bonds to the Pittsburgh & Steubens- 
ville Railroad Company. These are issued 
under two several acts of assembly, which 
we will examine separately: (1) The first is- 
sue is by virtue of the authority conferred 
by the 3d section of the act of April 21, 1852. 
which is as follows: (The court here read 
from the act as set forth on pamphlet, p. 
227.) Here we have a direct authority given 
not only to subscribe for 5,000 shares of the 
stock of the railroad company, but also to 
boiTOw money to pay therefor, and make pro- 
vision for the principal and interest of the 
money so borrowed. But it is also enacted 
that "no certificate of loans or bonds shall be 
for a less sum than $100, and shall be trans- 
ferable only on the books of the city." Are 
these bonds and coupons within the author- 
ity thus conferred? (Bond read.) The bonds 
do not set forth how they are to be trans- 
ferred, but refer to this act which authorizes 
their issue. This suit is on the coupons pro- 
vided for in the bond. The coupons are not 
directly authorized, but the covenant of the 
bond is to pay to the railroad company and 
their assigns. On the back of the bond is 
endorsed a blank power of attorney to make 
an assignment on the books; but no assign- 
ment has been made. The interest is but an 
incident to the debt; and unless the plain- 
tiff had the bond assigned "to him according 
to the act, he has no right to demand the in- 
terest. There is no covenant to pay to the 
holder or bearer of the bond, and the interest 
is due only to the legal holder by assign- 
ment, and cannot be made payable to a third 
person. The act gives no authority to the 
city officers to make such negotiable instru- 
ments having a different mode of transfer 
from the bonds to which they were attached. 
Where a bond is payable to bearer, the bearer 
of the coupons shows a prima facie title to 
have the interest, because he was owner or 
holder of the bond when he cut it off. But 
where no one can show a legal title to the 
bond but an assignee of the bond, there can 
be no presumption that he is entitled to the 
interest by mere possession of a coupon. The 
plaintiff cannot therefore recover, on the evi- 
dence, on any of the coupons taken from 
bonds of the first issue. (2) As to the sec- 
ond issue: The act is defined, "Act of May S, 
1854" [Laws 1854, p. 709]. (Act read to the 
jury.) This act does not restrict the bond to 
assignees on the books of the city, and pro- 
vides for and authorized the issue of coupons. 

3. Lastly, the Chartiers Valley Railroad: 
(Act Feb. 7, 1853 [Laws 1853, p. 43], § 6, read.) 
Here is full authority to make the bonds and 
coupons transferable as shall be directed by 
the city corporation. There is no city ordi- 
nance shown directing that the bonds shall be 
coupon bonds, but the corporation has is- 
sued them in that form; it will be presumed 
that it was so directed by them. I see no 
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reason -why Uxe plaintifE should not recover 
on these coupons on the evidence in the case, 
if believed hy the jury, 

Thu:ty-sis points or prayers for instruc- 
tion have been presented by plaintifEs' coun- 
sel. The first ten are refused. The eleventh 
has been given on the charge. Twelfth: It 
matters not who paid the treasurer for his 
trouble; the rest of the point is answered in 
the affirmative. Thirteenth is refused, as al- 
so the fourteenth, except as already given. 
Fifteenth refused. Sixteenth refused; the act 
authorized the issue of coupons. Seventeenth 
is given as prayed. Eighteenth is refused. 
Nineteenth refused. Twentieth refused. 
Twenty-first refused. Twenty-second re- 
fused. Twenty-third has been given; makes 
twenty-fourth, twenty-fifth, twenty-sixth, and 
twenty-seventh unnecessary and superfluous. 
Twenty-eighth has been given. Twenty- 
ninth, thirtieth, thirty-first, thirty-second, 
and thirty-third refused. Thirty-fourth re- 
fused, the evidence proving the contrary. 
Thirty-fifth refused under the evidence. 
Thirty-sixth refused. The plaintiffs have a 
right to interest on the coupons which the 
jury shall find to have been legally issued 
under the previous instructions, with interest 
from day of payment 

[NOTE. Plaintiffs subsequently sued out a 
writ of fi. fa., and levied on 656 shares of the 
capital stock of the Pittsbvurgh Gas Company, 
held in the names of the defendants on the 
books of the corporation. An application to set 
aside the execution and the levy was refused. 
Case No. 10,444.] 



OELRIOH V. PITTSBURGH, See Case No. 
10,444. 



Case Ho. 10,443. 

OELRIOH V. BARNEY. 

Circuit Courts S, D. New York. Jan. 18. 1886. 

[Cited in Tomes v. Barney, 35 Fed, 115. Re- 
versed by supreme court sub nom. Barney v. 
Oelrichs, 138 TJ. S. 529, 11 Sup. Ct 414. No- 
where reported; opinion not now accessible.] 



Case mo. 10,444. 

OEI/RIOH et al. v. PITTSBURGH. 

[17 Leg. Int. 4; i 3 West. Law Month. 14; 2 

Pittsb. Rep. 93; 7 Pittsb. Leg. 

J. 81. 249.] 

Circuit Court, W. D. Pennsylvania, Sept. 20, 
1859. 

MUNICIPAI. COBPORATIONS — EXECDTIOIT. 

Stock owned by a municipal corporation, may 
be taken in execution and sold under a fi. fa. is- 
, sued out of circuit courts of United States. 

At a recent session of the United States 
court, this suit, brought against the mayor, 
aldermen, and citizens of Pittsburgh, was 

1 [Reprinted from 17 Leg. Int 4, by permis- 
sion.] 
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for the interest on city bonds. The plaintiff 
obtained judgment in the suit for two thou- 
sand dollars, and an execution was issued 
to the marshal. [Case No. 10,442.] The mar- 
shal seized upon city gas stock, and threat- 
ened to sell it to satisfy the claim. An ap- 
plication was made to Judge M'Candless, 
to set the levy aside as alleged. 

Judge Shaler, for plaintiffs. 
Thomas Williams, for defendant. 

M'CANDLESS, District Judge. This case 
was tried at the late term of the circuit court, 
'a verdict rendered in favor of the plaintiffs, 
and judgment entered on the 23d of May 
last. Defendants having failed to file their 
writ of error, issue their citations, give bail, 
and remove their case to the supreme court 
of the United States, plaintiffs sued out a 
fieri facias on the second day of September, 
and levied on six hundred and fifty-six 
shares of the capital stock of the Pittsburgh 
Gas Company, owned by defendants and 
held in their names on the books af the cor- 
poration. An application was made to this 
court to set aside the execution and the levy, 
upon the ground that the writ of fieri facias 
is not the proper remedy and wiU not lie 
against a municipal corporation; and that 
under the law of the state recognized in this 
court, the process of fieri facias is not the 
proper one for the seizure and sale of the 
corporation stock held by the defendants. 

This court is impressed with the gravity of 
the questions presented, and has given to 
them the consideration which their impor- 
tance demands. 

1. It is contended that the act of the 15th 
of April, 1784, creating counties and town- 
ships bodies corporate, is applicable to cities 
and boroughs, and that the plaintiffs are lim- 
ited to tlie remedy provided in that act. We 
think not; cities are no where mentioned, ex- 
cept when embraced within a county, and it 
is declared that they shall form a constitu- 
ent part of it, reserving to them all the fran- 
chises conferred by their respective charters. 
They were independent bodies politic, capa- 
ble in law of suing and being sued, and of 
holding real and personal estate. They were 
not merged in the counties, and being al- 
ready corporate bodies, having all the im- 
munities and subject to all liabilities as such, 
there was no legal necessity for the applica- 
tion of the law to them. Counties, on the 
contrary, were nondescript bodies, called by 
the courts, before the passage of the act, 
quasi corporations, against which the cred- 
itor had but an imperfect remedy. They 
were represented by commissioners, as they 
are now, but with limited and undefined 
duties and responsibilities. 10 Serg. & R. 290. 
It was to remedy this defect that the law 
was passed. Rep. Comm. Civ. Code, Jan. 4, 
'89, p. 5. It would be manifestly impractica- 
ble to esecute the act of '34 as to cities. 
Upon whom would you serve the writ, which 
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commands thecommissioners to pay the judg- 
ment out of any unappropriated moneys, or 
if none, out of the first money that may come 
into the treasury? Upon the mayor, who re- 
presents the general police of the municipal- 
ity? Upon the controller, treasurer or 
finance committee, who may have the cus- 
tody of the public funds, or upon the select 
and common councils, the legislative body of 
the city? The act is silent 'as to cities. 
There is no provision rendering the corpora- 
tion officers amenable to the law for this 
neglect of duty. And when it is remembered 
that disobedience to the writ is followed by 
attachment and imprisonment for contempt, 
and a suspension of the functions of all these 
public officers, so indispensable to the good 
order and welfare of the city, there must be 
some positive enactment, something more 
than a doubtful construction of an act relat- 
ing to a different body politic, before this 
court will apply such a remedy. It would 
not be equivalent to the issue of a high pre- 
rogative writ, resulting in similar consequen- 
ces, the assumption and exercise of an ex- 
traordinary power not expressly given by 
statute. 

It has been urged that inasmuch as munic- 
ipal corporations are clothed with some at- 
tributes of sovereignty, as, for instance, the 
taxing power, they should not be subject to 
the exigencies of a writ of execution in the 
hands of a marsnal. But the sovereignty del- 
egated is at least of a bastard nature. Like 
a fee, the highest estate in realty, when 
coupled with a qualification, it is denominat- 
ed a base fee. The corporation is limited 
and contracted in its powers, which is repug- 
nant to all our conceptions of sovereignty. 

"We now approach the second point sub- 
mitted. 

2. In the early period of the English law, 
goods and ehattels,<!»r those which are visible 
or tangible, constituted the great mass of 
personal property, though the value of them 
bore no proportion to that of real estate. 
Bonds, stocljs, and other evidences of debt 
were little known or regarded in the law, 
and upon writs of fieri facias, the sheriff 
took only that which could be sold for mon- 
ey. Such was the law of Pennsylvania until 
alterations made by the act of assembly, 
passed in 1817, in case of execution against 
a corporation, authorizing the levy upon 
current coin of gold, silver, and copper, if 
other personal property could not be found; 
and by the act of 1819, which provided that 
the stock of any body corporate owned by 
any individual or individuals, body or bodies 
politic or corporate, in his, her, its or their 
own name or names, shall be liable to be 
taken in execution and sold, in the same 
manner that goods and chattels are liable 
in law to be taken and sold. Still much re- 
mained to be done to give creditors the full 
benefit of the property of their debtors. The 
commissioners to revise the Civil Code rec- 
ommended an execution to be levied on' 



bonds, mortgages, credits, &c., as well as 
upon stocks of incorporated companies. Rtr*- 
port, '35. This was followed by the act of 
1836, directing the mode of levying upon 
stoclis hy attachment and scire facias, and 
by another act of the same year, regulating 
the levy of executions against corporations, 
followed by se'questration. 

Municipal corporations are exempt from 
the operation of both these acts, and it is 
admitted with great candor by the learned 
counsel for the defendant that they are for- 
eign to the case before the court He con- 
tends, further, that although these acts af- 
ford no remedy against a municipal coi-po- 
ration, they are part of a general system, 
which repeals and supplies all former laws. 
To this it may be replied, that the act of 
1S36 contains no repealing clause, and the 
commissioners of the code themselves in 
their report of January 15, '36, do not treat 
it so, but say, "in this bill are proposed 
some important" additions to the law." Be- 
sides, the supreme court of Pennsylvania 
had this very question before them in the 
ease of Lex v. Potters, 4 Harris D-6 Pa, St.] 
295, and decided that the second section of 
the act of 1819, above quoted, is not repeal- 
ed by the act of June, 1836. In this opin- 
ion this court concurs. 

It becomes us here to inquire how the 
practice in the courts of the United States 
is affected by this state of the law in Penn- 
sylvania. State laws cannot control the ex- 
ercise of the powers of the national govern- 
ment, or in any manner limit or affect the 
operation of the process or proceedings of 
the national courts. The whole efficacy of 
such laws in the courts of the United States 
depends upon the enactments of congress. 
So far as they are adopted by congress, they 
are obligatory. Beyond this they have no 
controlling influence. Congress may adopt 
such' state laws directly by substantive 
enactments, or they may confide the author- 
ity to adopt them to the courts of the tTnit- 
ed States. PBeers v. Haughton] 9 Pet £34 
U. S.] 359. Examples of both sorts exist in 
the national legislature. The process 'acr of 
1789, c. 21 [1 Stat 93], expressly adopted 
the forms and modes of process of the state 
courts in suits at common law. The act of 
1792 [Id. 275], permanently continued the 
forms of writs, executions, and other pro- 
cesses then in use in the courts of the Unit- 
ed States, under the act of *89, but with this 
remarkable difference, that they were sub- 
ject to such alterations and additions as the 
said courts should, in their discretion, deem 
expedient The constitutional validity anjl 
extent of the power thus given to the courts 
of the United States, was fully considered.- 
by the supreme court of the United States, 
in the cases reported in [Wayman v. South- 
ard] 10 Wheat [23 U. S.] 1, and [Bank of U, 
S. V. Halstead] Id. 51. It was there held 
that this delegation of power by congress 
was perfectly constitutional; that the power 
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to alter and add to the process and modes 
of proceedings in a suit, embraced tlie 
wliole progress of sucli suit, and eveiT 
transaction in it from its commencement to 
its termination, and until the judgment 
should be satisfied, and that it authorized 
the courts to prescribe and regulate the con- 
duct of the officer in the execution of the 
final process, in giving effect to its judg- 
ments. [Bank of U. S. v. Waggoner] 9 Pet 
[34 U. S.] 399. But the present case does 
not depend simply upon the acts of 'S9 and 
'92, but is directly within and governed by 
the process act of 19th May, 1828, c. 68 [4 
Stat. 278]. The third section declares that 
writs of execution and other final process, 
issued on judgments and decrees rendered 
in any courts of the United States, and "the 
proceedings thereupon," shall be the same 
in each state respectively, as are now used 
in the courts of such state. Provided, how- 
ever, that it shall be in the power of the 
couits, if they see fit, in their discretion, by 
rules of courts so far to alter final process 
ih such courts, as to conform the same to 
any change which may be adopted by the 
legislature of the respective state, for the 
state courts. 

It results, then, that the forms of execu- 
tion (except their style) from the courts of 
the United States, their force and effect, and 
the duty of the marshals in levying, adver- 
tising, and selling, are to be ascertained by 
reference to the laws of the respective 
states, as they were on the 19th May, 1828, 
except where the judges by rules of courts 
have changed the same. Conk. 464. This 
course was no doubt adopted, as one better 
calculated to meet the views and wishes of 
the several states than for congress to have 
f.amed an entire system for the courts of 
the United States varying from that of the 
state courts. They had in view, however, 
state systems then in actual operation, well 
known and understood, and the propriety 
and expediency of adopting which, they 
could well judge and determine. Hence, 
the res(rf,ution in the act now used and al- 
lowed ^^in the several states. There is no 
part or the act, however, that looks like 
adopting prospectively by positive legisla- 
tive provisions, the various changes that 
might thereafter be made in the state 
courts. Had such been the intention of con- 
gress, the phraseology of the act would 
duubtless have been adapted to that pur- 
pose. It was, nevertheless, foreseen that 
changes probably would be made in the 
process and proceedings in the state courts, 
which might be fit and proper to be adopted 
in the couits of the United States; and not 
choosing to sanction such changes absolute- 
ly in anticipation, power is given to the 
courts over the subject, with a view, no 
doubt, so to alter and mould their processes 
and proceedings as to conform to those of 
the state courts as nearly as might be, con- 
sistently with the ends of justice. The gen- 



eral policy of all the laws on this subject is 
very apparent. It was intended to adopt 
and conform to the state process and pro- 
ceedings, as a general rule, but under such 
guards and checks as might be necessary to 
insure the due exercise of the powers of the 
courts of the United States. [Bank of U. S. 
v. Halstead] 10 Wheat. [23 U, S.] 60, What, 
then, was the law of Pennsylvania at the 
date of the passage of this act of congress, 
on the 19th of May, 1S2S? Undeniably the 
act of 1819 was in full force, and it au- 
thorized the stock of any body corporate, 
owned by bodies politic, like the city of 
Pittsburgh, to be taken in execution under a 
fieri facias, and sold in the same manner as 
goods and chattel. The act of 1834, relative 
to counties and townships, was not then in 
existence. It has never been adopted by 
rule of court, as part of the final process of 
this court, and with the view we have ex- 
pressed of its provisions, it cannot be as ap- 
plicable to cities. The sequence to this 
opinion is that the fieri facias issued in the 
present case is legal and proper; that the 
levy upon the stock held by the city of Pitts- 
burgh, in the Pittsburgh Gas Works, has 
been regularly made; that we must refuse 
the motion to set them aside; and that the 
marshal must proceed with the execution of 
his writ. 
Motion refused. 

[See Pai-ke v. Pittsburgh, 1 Pittsb. 218.] 2 



OELRIGHS (TUCKER v.). See Case No. 14,- 
225. 



Case lifo. 10,445. 

In re O'FALLON. 

[2 Dill. 548.] 1 

Circuit Court, E. D. Missouri. 1873. 

Sale of Property by Assigxee ix Bankruptot 
— Approval bt Cocrt. 

S. W. Dooley, for purchaser, 
S. S. Boyd, for assignee. 

PER CURIAM. Where a public sale of 
the real estate is made by the assignee in 
bankruptcy under the order of the bank- 
ruptcy court, and the property is struck off 
to the highest bidder, such sale is subject 
to the approval of the court, which has a 
discretion to refuse to confirm it for mere 
inadequacy of price. It is not necessary 
that there should be fraud or such gross 
inadequacy of price as to be evidence of 
fraud. 



O'FALLON (UNITED STATES v.). See Case 
No. 15,911. 

2 [From 2 Pittsb. Rep. 93.] 
1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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Case ISTo. 10,446. 

In re OTABIIELL et al. 

srS Ben. 191; 1 2 N. B. R. 484 (Quarto, 154); 2 

Am. Law T. 106; 1 Am. Law 

T. Rep- Bankr. 159.] 

District Court, S. D. New York. April, 1869. 
Death of Baskrbpt — Discharge. 
If a bankrupt dies cLuring the banliroptcy pro- 
-ceedings, so tliat he cannot comply with secfaon 
29 of the bankruptcy act [of 1867 (14 Sta^t o31)], 
41 discharge cannot ba granted to such bank- 
rupt, notwithstanding the provision of section 1^ 
of the act. that, "if the debtor dies after the is- 
suing of the warrant, the proceedings may be 
•continued and concluded in like manner as if 
he had lived." 

In this case, after the first meeting of 
•creditors, one of the bankrupts, Matthew 
O'Farrell, died. In the course of the subse- 
quent proceedings, a witness was called on 
• behalf of the dead bankrupt, to give certain 
•evidence with a view that a discharge of 
such bankrupt might be issued- The evi- 
•dence was objected to, and the register cer- 
tified to the court the question, whether, if 
tlie debtor dies, after the issuing of the war- 
rant in bankruptcy, the proceedings may 
be continued and concluded and a discharge 
.granted, as to him, in like manner as if he 
had lived. 
By HENRY WILDER ALLEN, Register: 
[I, Henry Wilder Allen, one of the registers 
-of said court in bankruptcy, do hereby cer- 
tify that in the course of the proceedings in 
said matter before me, the following ques- 
tion arose pertinent to the said proceedings, 
-and was stated and agreed to by the counsel 
for the opposuag parties, to wit: Mr. John 
Todd, who appeared for the bankrupts, and 
Mr. J. A. Seixas, who appeared for Spies, 
•Christ & Jay, creditors of said bankrupts. 

[Mr. William Graham, having been pro- 
•duced. as a witness on behalf of the bank- 
rupt, Matthew O'Parrell, was asked the fol- 
lowing question: "Had Matthew O'Farrell 
■any interest, directly or indirectly, in any 
property purchased by you at the assignee's 
•sale of Matthew & Daniel O'Farrell?" 

[This question was objected to by the 
•counsel for the creditors, as immaterial, so 
far as the testimony is offered for the pur- 
pose of negativing the testimony heretofore 
-offered by creditors against Matthew O'Far- 
rell, or for the purpose of entitling said 
Matthew O'Farrell to his discharge in bank- 
ruptcy. It is conceded that Matthew O'Far- 
rell died after the issuing of the w^arrant 
herein and after a first meeting of creditors, 
•and in the month of November, 1868. 

[This testimony is offered -with a view that 
-a certificate of discharge may be issued to 
the said Matthew O'Farrell, notwithstanding 
his death. The question of law arising, is, 
if the debtor dies after the issuing- of the 
warrant in bankruptcy, the proceedings may 
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be continued and concluded, and a discharge 
granted as to him in like manner as if he 
had lived. 

[And the said parties requested that the 
same should be certified to the judge for Ms 
opinion thereon.] 2 

BLATCHFORD, District Judge. Although 
the 12th section of the act declares, that, 
"if the debtor dies after the issuing of the 
warrant, the proceedings may be continued 
and concluded in like manner as if he had 
lived," yet, in view of the fact that the pro- 
vision is found in a section which relates, 
exclusively, to proceedings to appropriate 
the debtor's property to the payment of his 
debts, and of the further fact that, if the 
banlcrupt is dead, he cannot apply, under 
section 29, for a discharge, and cannot sign 
the petition, form No. 51, and cannot take 
and subscribe the oath required by section 
29, I do not think that the word "proceed- 
ings" in section 12, can be held to include 
a discHarge, unless there Is a compliance 
■with the requirements of section 29, in re- 
gard to the application for a discharge and 
the oath. 



OFFICER (aiETGALF v.). See Case No. 9,- 
496. 

OFFICERS AND CREW OF THE SAVAN- 
NAH (UNITED STATES v.). See Case 
No. 16,226a. 

OFFLEY (MATTH3DWS v.). See Case No. 
9,290. 



Case Ko. 10,447. 

OFFUT V. HALL. 

[2 Cranch, 0. C. 363.] 1 

Circuit Court, District of Columbia, Nov. 
Term, 1822. 

Pleading Statdte of Limitations at Tbiai 
Tebm — ^Replication. 

Where an administrator is defendant, the 
court, sitting in Alexandria, will permit him to 
plead the statute of limitations at the trial term; 
to which plea the plaintiff cannot make more 
than one replication. -^ 

[This was an action at law by Off ut's ex- 
ecutor against Hall's administrator.] 

At May term, 1821, the jury in this cause 
not being able to agree, a juror was with- 
drawn; after which, upon the defendant's 
motion, the court permitted him to plead 
the statute of limitations. 

Mr. Mason^ for plaintiff. 

Llr. Taylor, for defendant. 

At the present term, Mr. Mason, for plain- 
tiff, offered several replications to the plea of 
limitations, supposing he had a right so to 
do, under the equity of the statute of Vir- 
ginia, of the 12th of December, 1792, § 40, 



1 [Reported by Robert D. Benedict, Esq., and 
Tiere reprinted by permission.] 



2 [From 2 N. B. R. 484 (Quarto, 154).] 
1 [Reported by Hon- William Cranch, Chief 
Judge.] 



OFFUTT (Case No. 10,449) 

by which it is enacted Jliat "the plaintiff in 
replevin, and the defendant in all other ac- 
tions, may plead as many several matters, 
whether of law or fact, as he shall think 
necessary for his defence." 

But THE COURT (THRUSTON, Circuit 
Judge, absent) said he must confine himself 
to one replication, which must not be double. 



Case Wo. 10,448. 

OFFUTT V. BEATTX. 

p. Cranch, 0. 0. 213.] i 

Circuit Court, District of Columbia. Dee. Term, 
1804. 

Oxer at Subsequent Term— Demuebeb— Amend- 
ment. 

1. After oyer prayed and demurrer by the de- 
fendant, the plaintiff is not bound to give oyer 
at a subsequent term. The defendant should 
have spread the oyer upon the record. 

2. The court will not give leave to amend a 
demurrer, unless it goes to the merits of the 
case. 

The defendant prayed oyer of the letters 
testamentary, and demurred thereon to the 
writ and declaration, especially, because the 
letters testamentary were not granted in the 
District of Columbia. 

Mr. Morsell, for defendant, had not set 
forth the letters, but merely stated that oyer 
was granted in the words following, &c., 
and then demurred, without having, in fact, 
had oyer, so that the letters testamentary 
did not appear, for the plaintiff is not obliged 
to produce the letters after the term at which 
they ai:e offered. 

Demurrer overruled, and no leave given to 
pray oyer anew, it not being a demurrer 
on the merits. 



OFFUTT (CUNNINGHAM v.). See Case No. 
8,484. 



Case ]Sro. 10,449, 

OFFUTT V. HALL. 

[1 Cranch, C. 0. 504.] i 

Circuit Court, District of Columbia. July Term. 
1808. 

Bills and Notes— Blank Indorsement— Engage- 
ment TO Pat in Case of Insolvency of Ma- 
ker — What is Insolvency — ^Averment op Con- 
sideration. 

1. If a person who is not party to a promis- 
sory note, indorses his name upon it in blank 
with intent to give it credit, the plaintiflE may 
wnte over it an engagement to pay it in case of 
the msolvency of the maker. 

[Cited in McComber v. Clarke, Case No. 8,- 

2. Ability to pay part of his debts, is not evi- 
dence of a debtor's insolvency. 



1 [Reported by Hon. William Cranch, Chief 
.ludge.] 
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3. Such indorser may insist on the usual de- 
mand and notice. 

[Cited in McComber v. Clarke, Case No. 8.- 
711.] 

4. A count upon a promise to pay the debt of 
another in a certain event, must aver a consid- 
eration. 

5. An averment that the defendant put his 
name on the back of a note with intent to give 
it a credit, and to induce the plaintiff to accept 
the same, and that the note so indorsed, was 
delivered to the plaintiff for a full and valuable 
consideration, is a sufficient averment of a con- 
sideration for the promise. 

6. Insolvency of the maker, in Virginia, dis- 
penses with suit and demand and notice. 

Assumpsit on a note for 5625.95, drawn 
by Henderson & Company, payable to the 
plaintiff or order, and the name of the de- 
fendant written on the back of it. The plain- 
tiff's attorney had filled up the blank in- 
dorsement, in this manner, viz: "In ease 
the within Alexander Henderson & Com- 
pany, should fail to pay the within-mentioned 
sum when it becomes due, and should then 
be insolvent, I then promise to pay the same 
to the within-mentioned Rezin Offutt. 'WO- 
liam James Hall." 

Mr. Swann, for plaintiff, contended that if 
he satisfied the jury that the note was in- 
dorsed by Hall to give a credit to Henderson 
& Company with the plaintiff for the amount 
of the note, then he had a right to fill up the 
indorsement as he had done, and to recover 
in this action. Russel v. Langstaffe, Doug. 
514; Chit. Bills, 117; Jordan v. Neilson, 2 
Wash. [Va.] 164. 

E. J. Lee, contra. The plaintiff had no 
right to fill it up. If anybody had, it was 
Henderson & Company, for whose benefit it 
was indorsed. But no one had a right to fill 
It up. No principle of the common law justi- 
fies it. Russel V. Langstaffe was upon the 
custom of merchants; but this note is not 
within that custom. In Jordan v. Neilson, 
there was a written authority to fill the 
blank. If it is any thing, it is an agreement 
to pay the debt of another, and the whol^ 
agreement ought to be in writing, according 
to the statute of frauds. It was no promise 
until it was filled up. No consideration is 
stated in the indorsement; the consideration 
forms a part of the agreement Wain v. 
Warlters, 5 East, 10. 

CRANCH, Chief .Judge. Is the word 
"promise" in the English statute? The 
words used m the act of assembly are, 
"promise or agreement," 

E. J. Lee. There must be a good and valu- 
able consideration moving from the plaintiff 
to the defendant. There must be a benefit 
to the defendant, or the plaintiff must have 
parted with some right or property on the 
credit of the defendant 2 Bl. Comm. 445; 
1 Fonbl. 331, 332; Rann v. Hughes, 7 Term 
R. 350, note. 

Evidence was offered by the plaintiff to 
prove that upon bargaining with Henderson 
& Company for his tobacco, they offered him 
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their note, payable to Mmself, without an 
indorser; that he refused to accept it; when 
they brought the note again with the defend- 
ant's name indorsed upon it. 

THE COUBT instructed the jury, that if 
they should he satisfied by the evidence that 
the note was indorsed by the defendant un- 
der the circumstances stated, and for the 
purpose of giving a credit to Henderson & 
Company, and to induce the plaintifE to sell 
his tobacco to Henderson & Company, the 
defendant is liable to the plaintifE upon such 
indorsement; but that it was necessary for 
the plaintiff to prove that the payment of 
the note was demanded from Henderson & 
Company, when due, and that reasonable 
notice of non-payment was given to the de- 
fendant. 

B. J. Lee then prayed, but THE COURT 
refused to instruct the jury that if, when the 
note became due, viz., ISth January, 1804, 
Henderson & Company had property suffi- 
cient to pay this note, and did pay debts to 
the amount of $14,375,95, and continued to 
pay their debts untU the month of March, 
1804, the plaintiff cannot sustain this action. 

Bill of exceptions taken by the defendant. 

On prayer of Mr. Lee, THE COURT in- 
structed the jury that if they should be satis- 
fied by the evidence that the note would have 
been paid by Henderson & Company, if it 
had been regularly demanded, and that it 
was not so demanded, they ought to find 
for the defendant. 

The jury could not agree. But there was 
a verdict for the plaintiff at November term, 
1808, on the three first counts, and for the 
defendant on the fourth count [case unre- 
ported], and the defendant moved in arrest 
of judgment [Id. 10,450]. 
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Case "No. 10,450, 

OFFUTT V. HALL. 

[1 Oranch, 0. C. 572.] i 

Circuit Court, District of Columbia, Nov. Term, 
1809. 

Pleading — Averment of Cossn>ERATioiT — In- 
dorsement— Insolvbsct OF Maker. 

1. A count upon a promise to pay the debt of 
another in a certain event, must aver a consid- 
eration. 

2. An averment that the defendant put his 
name on the back of a note with intent to give 
it credit, and to induce the plaintiff to accept the 
same, and that the note so indorsed was deliv- 
ered to the plaintiff for a full and valuable con- 
Bideration, is a sufficient averment of a consider- 
ation for the promise. 

3. Insolvency of the maker, in Virginia, dis- 
penses with suit and demand and notice. 

Assumpsit. Verdict for the plaintiff, at 
November term, 1808, on the three first 
counts, and for the defendant on the last 
count. [Case unreported. See Case No. 10,- 
449.] 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Motion in arrest of judgment 1. Because 
the undertaking, set forth in the counts up- 
on which the verdict is taken, is void in 
law. 2. Because the declaration does not 
aver that payment of the note was ever de- 
manded of Henderson & Co. 3. Because 
the declaration does not aver that the de- 
fendant had notice of the non-payment of 
the note by the makers. 4. Because the 
whole proceedings and verdict are informal 
and insufficient in law. 

The 1st count of the declaration. Where- 
as on the 17th of September, 1803, Alexan- 
der Henderson & Company, by their note in 
writing, promised to pay to the plaintiff, or 
order, $625.95 in one hundred and twenty 
days after date, for value received. And 
the defendant afterwards, the same day, 
by his writing, indorsed upon the back of 
the said note and by him subscribed, did 
promise the plaintiff that he would pay the 
plaintiff the amount of the said note in ease 
the said H. & Co. should fail to pay the 
same and should be insolvent when it be- 
came due as aforesaid. And the plaintiff in 
fact saith that the said A. H. & Co. alto- 
gether failed to pay the said note when it 
became due as aforesaid, and were alto- 
gether insolvent when the note became due 
as aforesaid, namely, on the 17th of Jan- 
uary, in the year aforesaid. (1803.) By 
means whereof the defendant became lia- 
ble and bound to pay the plaintiff the 
amount of the note as aforesaid, and be- 
ing so liable, in consideration thereof after- 
wards, &c., promised to pay the amount of 
the said note on demand. 2d count. And 
whereas H. & Co. on the 17th of September, 
1803, in consideration that the plaintiff had 
sold and delivered to the said H. & Co. a 
quantity of tobacco, promised to deliver to 
the plaintiff their promissory note for the 
same with an indorser upon the said prom- 
issory note*. And the plaintiff in fact saith 
that H. «& Co. in pursuance of their said 

promise, namely, on the at did 

pass to the plaintiff their promissory note 
by them subscribed, whereby they promised 
to pay to the plaintiff, one hundred and 
twenty days after date, ?625.95 value re- 
ceived, which said promissory note after be- 
ing so made as aforesaid, H. & Co. present- 
ed to the defendant for his indorsement, 
who indorsed it, by which indorsement he 
promised the plaintiff to pay him the 
amount of the said note in case H. & Co. 
should be insolvent when it became due, 
and should fail to pay the same. And the 
plaintiff in fact saith that H. & Co. were in- 
solvent when the said note became due, and 
altogether failed to pay the same or any 
part thereof to him. By means whereof the 
defendant became liable and bound to pay 
the plaintiff the amount of the said note, 
and being'so liable, in consideration thereof, 
&c., promised to pay on demand. 8d count. 
And whereas also, H. & Co. on the 17th of 
September, 1803, at &c., by their certain 
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writing commonly called a promissory note, 
by them subscribed, promised to pay the 
plaintiff, one hundred and twenty days aft- 
er date, §625.95, for value reeeiYed, and the 
defendant afterwards, on the same day, at 
&c. to give a credit to the said note and to 
induce the plaintiff to accept the same, did 
by his certain writing indorsed on the back 
-of the said note with his proper hand and 
name thereto subscribed, promise to pay to 
the plaintiff the amount of the said note in 
case the said H. & Co. should fail to pay the 
same, and should be insolvent at the time it 
became due as aforesaid, which said note so 
indorsed as aforesaid, was delivered by the 
said H. & Co. to the plaintiff for a full and 
valuable consideration. And the plaintiff 
in fact saith that H. & Co. failed to pay to 
the plaintiff the said note or any part there- 
of -when it became due as aforesaid, and 
were at that time altogether insolvent, in 
consequence of which the defendant became 
liable and bound to pay to the plaintiff the 
amount of the said note, and being so liable, 
in consideration thereof afterwards, &c! 
promised to pay on demand. 



ORANOH, Chief Judge, after stating the 
substance of the three first counts, delivered 
the opinion of the court, as follows. 

These are the counts upon which the ver- 
<iict is taken. The two first are bad, be- 
cause they aver no consideration for the 
written promise contained in the indorse- 
ment The third count avers that the de- 
fendant indorsed the note to give it credit 
and to induce the plaintiff to accept the 
same, and that the note so indorsed was de- 
Uvered to him by H. & Co. for a full and 
valuable consideration. If a consideration 
be necessary to support an action upon a 
promise made for such a purpose and under 
such circumstances, it is supposed that the 
circumstances themselves will aihount to a 
good consideration in law. This point seems 
to be decided by the supreme court in the 
case of Violett v. Patton, 5 Craneh [9 XJ. S.] 
142. Two other questions, however, occur 
upon this count 1. Whether the defendant 
was liable to an action before demand of 
payment had been made of H. & Co., and 2. 
Whether the defendant was liable before he 
received notice of the non-payment Or in 
other words, whether the insolvency of H. 
& Co. at the time the note became payable, is 
an excuse for the omission to demand pay- 
ment from them, and to give notice to the 
defendant In the case of Ish v. Slills [Case 
No. 7,104], at the last term, this court de- 
cided that the indorser of a promissory note 
not negotiable, was not, under the Virginia 
law, entitled to notice; and it was there 
said that the undertaking of such an in- 
dorser was only to pay if the holder, after 
using due diligence, should fail to recover it 
from the maker; but that if due diligence 
I-as been unsuccessfully used, the indorser 
becomes absolutely liable, whether he had 
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notice or not of the steps which the holder 
had taken to compel payment from the 
maker. It is not supposed necessary to 
state in the declaration, all the steps which 
the plaintiff has taken to compel such pay- 
ment and which amount to due diligence. 
Is it necessary to state any of them? If 
suit has been brought against the maker, is 
it necessary in any case to state it in a dec- 
laration against the indorser? If insolven- 
ey of the maker be averred, it is certainly 
not necessary to aver that a suit has been 
brought, because the insolvency dispenses 
with the necessity of a suit If insol- 
vency of the maker be averred, is it nec- 
essary to aver a demand from the maker. 
I think not For if a suit would be un- 
availing, a fortiori would be a demand. 
The same reason which would dispense with 
a suit in case of insolvency will dispense 
with a demand. And if a demand be not 
necessary, it cannot be necessary to aver it. 
It is no objection therefore to this declara- 
tion that it does not aver a demand of pay- 
ment from Henderson & Co. And if a de- 
mand be unnecessary, it cannot be required 
that the defendant should have notice of a 
demand. Upon the whole, then, we think 
the third count can be supported; and, as 
by the Virginia law the judgment cannot be 
arrested if there be one good count Judg- 
ment ought to be rendered for the plaintiff 
upon the third count 



Case No. 10,451. 

OFFUTT V. HENDERSON. 

[2 Craneh, C. C. 553.] i 

Circuit Court, District of Columbia. April 
Term, 1825. 

Scire Facias To Revive Judgment — Limita- 
Tiosr AS to Time— Plea of Nvu Tiel Rec- 
ord— Execution Returned. 
1. The English statute of Westm. II. (13 Ed^v. 
1. c. 45), which gives a scire f adas to revive 
judgments m personal actions, is still in force, 
m Virginia, for that purpose. 

T. ^' T^nc^^F^ ^^ Virginia of the 19th of Decem- 
ber. 1792 (section 5), limiting the time of issu- 
mg writs of scire facias, in certain cases, is an 
act of limitations, and must be pleaded. 

3. The defendant cannot avail himself of it by 
plea of nul tiel record, nor by motion to quash 
tne scire facias, nor by motion in arrest of jude- 
ment " 

4. It does not anply to a case where an ex- 
ecution hag issued and been returned. 

Scire facias, issued in May, 1824, to re- 
vive a judgment rendered on the 6th of De- 
cember, 1805, in favor of [Offutt,] the plain- 
tiff's testator, against the defendant Hender- 
son. Plea, "no such record," general repli- 
cation, and issue. »• 

Mr. Taylor, for defendant, contended that 
it appeared upon the face of the scire facias 
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itself, tliat it ought not to have issued, "be- 
cause the year and day since the judgment 
had elapsed, and the case Tvas not -within the 
provisions of section 5 of the Virginia stat- 
ute of the 19th of December, 1792, an exe- 
cution having heen issued and returned; 
and the act applies only to the ease "where 
execution hath not issued," "or -where execu- 
tion hath issued and no return is made 
thereon." In the first of which cases, the 
plaintiff may have a scire facias within ten 
years after the judgment; and in the sec- 
ond case, may, within the ten years, have 
other executions, or move against the sheriff 
or his sureties, for not returning the same; 
but it malxcs no provision for a scire facias, 
in case an execution has been returned. By 
the common law no execution could issue 
after the year and day, nor could the plain- 
tiff in a personal action have a scire facias. 
A scire facias in such case was first given 
by the statute of Westm. II. (13 Edw. I. c 
, 45), but that statute, and all the other Eng- 
lish statutes, which were, by an ordinance 
of the convention, in May, 1776, declared to 
be in force until the same should be altered 
by the legislative power of the colony, ceas- 
ed to be in force upon the repeal, on the 
27th of December, 1792, of so much of that 
ordinance as related to those statutes; so 
that there is now no law authorizing a scire 
facias in a personal action, except in the 
ease where an execution has not issued. In 
the present case the scire facias is brought 
by the executor of the original plaintiff, 
which is a case not provided for by law. 

Mr. Mason, for plaintiff, contra,. This ques- 
tion cannot arise upon the issue of nul tiel 
record. The statute of 19th December, 1792, 
§ 5, is an act of limitations, and must be 
pleaded. Gee v. Hamilton, 6 Munf. 32. 

Mr. Taylor, in reply. This is not an act 
of limitations, but an enabling act An act 
of limitations supposes a previous right 
which it restrains; but we rely upon the 
want of authority in the court to issue a 
scire facias at all in this case. If the issue 
of nul tiel record be found for the plaintiff, 
■the defendant may still move in arrest of 
judgment. 

ORANCH, Chief Judge. The fifth section 
of the act of Virginia, of the 27th of De- 
cember, 1792 (page 291), repealing so much 
of the ordinance of the convention passed 
in May, 1776, as declared the English stat- 
utes' to be in force until altered by the legis- 
lative power of the colony, saves to every 
person the right and benefit of every writ 
remedial and judicial which might have been 
legally sued out before the passing of that 
act, and with the like proceeding thereupon 
to be had, as fully as if the act had not been 
madet By this clause the right to the writ 
of scire facias to revive judgments is saved. 
The act of the 19th of December, 1792 (page 
108, § 5), was passed while the English stat- 
utes were in force; and must be considered 
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as an act of limitations. It limits -the ac- 
tion of debt as well as the scire facias. 
The question then is whether it must be- 
pleaded; or may it be moved in arrest of 
judgment? The use of a special plea is to 
state what does not already appear upon 
the record. It would only state the date of 
the judgment and the time of the issuing of 
the scire facias, both of which already ap- 
pear upon the face of the scire facias. If 
the statute of limitations had been pleaded 
the plaintiff might have replied an execu- 
tion taken out within the year, which, al- 
though not returned, would, as I understand 
the act, take the case out of it as to the 
remedy by scire facias, although the plain- 
tiff could not have a new execution or move 
against the sheriff; or the plaintiff might 
perhaps reply infancy, or imprisonment, or 
uon compos mentis, or out of the district, 
or some other matter to avoid the bar. Per- 
haps these matters might be shown upon a 
motion to quash the scire facias; but I do 
not think they could be made to appear ju- 
dicially to the court upon a motion in ar- 
rest of judgment; and therefore I think the 
statute of limitations iss not a good ground 
for such a motion. I believe the defend- 
ant's remedy is by motion to quash the scire 
facias; or by plea; but I think the court 
should not now let in the plea, without af- 
fidavit of merits. 

At the subsequent term, (November term^ 
1825,) 

Mr. Taylor stated that he was satisfied, 
that he could not support a motion to quash 
the scire facias, but moved for leave to 
plead specially the statute of 19th December^ 
1792, § 5; and, as a ground for the motion, 
alleged that he had not supposed it neces- 
sary to plead it, as he was not aware that 
the statute of Westm. II,, giving a scire- 
facias, was in force in Virginia, and offered 
to make affidavit of that fact, and that the 
defendant had instructed him to rely on the- 
statute of limitations. 

Mr. Mason, contr'i. An execution was is- 
sued immediately after the judgment, and 
was returned, and the defendant was dis- 
charged under the insolvent act. The act 
of the 19th of December, 1792, applies only 
to a case where no execution has been is- 
sued; or if refused, has not been returned. 
It does not apply to this case; and therefore 
there would be no use in pleading it. The- 
plea would be bad upon demurrer. There is. 
no limitation but that which may be inferred 
from the lapse of time. 

In 1816, a motion was made to issue an 
execution under the saving clause of the- 
statute of 19th December, 1792, § 6. An exe- 
cution was issued upon that motion and was 
returned. The plaintiff then died, and the- 
executor was obliged to bring his scire facias. 

The motion was continued under cur. ad. 
vult., and Mr. Mason and Mr. Taylor were- 
to examine the case further and furnish the- 
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court Tvith notes of authorities, &c. But tlio 
question does not seem to have been moved 
again. 



Case K"o. 10,45S. 

OFFUTT V. PARROTT. 

[1 Cranch, O. O. 139.] i 

Circuit Court, District of Columbia. July 
Term, 1803. 

Costs— Security. 

Security for costs cannot be given in the clerk's 
ofBce, 

A rule was laid at December term, 1802, 
for security for costs. At the former sitting 
of this term, judgment of nonsuit nisi, was 
entered. Since the last sitting, Abner Cloud 
applied to the clerk's oflSce, and offered to 
become the security. Quaere, -whether this is 
a compliance with the rule. 

THE COURT thought it was not; that it 
must be done in court. 

Present, KILTY, Chief Judge, and 
CRANCH, Circuit Judge. 



Case "No. 10,453. 

OFFUTT V. PARROTT. 

[1 Cranch, C. C. 154.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1803. 

Co>fTKACTS — ^WANT OF CONSIDEKATION— CONTEMPT 

— JuROKs Escaping from Jury Room. 

1. A promise, in writing, made under a sup- 
posed previous legal liability which did not ex- 
ist, is void for want of consideration. 

2. Jurors escaping from their room may be 
fined for their contempt. 

Assumpsit Gabriel Greenfield had given a 
promissory note to Offutt in these words: 
"Georgetown, June 4, 1795. Sixty days after 
date, I promise to pay Thomas B. Offutt, or 
order, four hundred and six dollars, for value 
received. Gab'l Greenfield"— which note was 
indorsed by Paxrott, in blank, by writing his 
name upon the back of it. There was also 
written on the back of the note, an engage- 
ment in the following words: "I do hereby 
promise and oblige myself, my heirs, execu- 
tors and administrators, to pay or cause to be 
paid unto the within named Thomas B. Of- 
futt, his heirs or assigns, the within sum of 
four hundred and six dollars, in the said note 
•mentioned, in case the said Gabriel Green- 
field fails to do the same. Witness my hand, 
this 22d day of March, Anno Domini, 1796. 
Rich'd Parrott Witness, Jas. S. Morsell." 

Mr. Key admitted that the blank indorse- 
ment, by Parrott, did not create any legal 
obligation on him to pay. 
^ Mr. Mason, for defendant, insisted that the 
written engagement of Parrott on the back 



1 [Reported by Hon. William Oraneh, Chief 
Judge.] 



of the note was made under a misapprehen- 
sion of the legal effect of his former indorse- 
ment, and therefore void, as being without a 
consideration, like money paid under a mis- 
take. 

Mr. Morsel! was sworn as a witness, and 
called to testify as to the insti-uctions given 
to him by J. M. Gantt, the agent of the plain- 
tiff, and the declarations of Gantt to the de- 
fendant, as to the legal obligation which his 
blank indorsement had created, by which the 
defendant was induced to sign the engage- 
ment; Mr. Gantt being an attorney of this 
court, and within the reach of its process. 

Mr. Key objected. 

THE COURT admitted the evidence. 
CRANCH, Circuit Judge, doubting. 

A bill of exceptions in this case stated: 1. 
The note of Greenfield to Offutt. 2. The en- 
gagement of Parrott written on the back. 3. 
That this engagement was proved by J, S. 
Morsell, the subscribing witness. 4. The de- 
fendant offered to prove by the said Morsell 
that previous to the making of the engage- 
ment, the note with Parrott's name indorsed 
in blank thereon, was put into the hands of 
J. M. Gantt, attorney at law, by the plaintiff 
to sue Parrott. That the said Morsell, being 
a student at law in Gantt's office, Gantt put 
the note with the blank indorsement thereon 
into Morsell's hands, to write a declaration. 
That Morsell not finding any precedent, re- 
turned the same to Gantt, who was of opin- 
ion that an action would lie against Parrott 
on that blank indorsement, and told Morsell 
to take the note to Parrott and tell him he 
was liable upon the blank indorsement to pay 
the amount of the note; but that if Parrott 
would enter into a written engagement to pay 
the same, that he, Gantt, would indulge him 
as to tima That Morsell informed Parrott 
of Gantt's opinion as to his liability, and 
made the proposition to him, as directed by 
Mr. Gantt; whereupon Paxrott agi-eed to en- 
ter into the engagement to pay the amount 
of the note in the event of the plaintiff's 
not being able to recover the same from 
Greenfield; and in pursuance thereof Morsell 
wrote the engagement on the back, and Par- 
rott signed it 5. The record of a suit in 
Maryland, by Offutt, against Parrott, and 
offered to prove the identity of the parties. 
This record shows that Offutt had pursued 
legal steps to recover the money from Green- 
field, but failed to recover. 

No further or other evidence was offered. 

The plaintiff prayed the direction of° the 
court to the jury, that if, from the evidence 
in the cause, they were of opinion and found 
that the name of Parrott was by him in- 
dorsed on said note to give credit thereto, and 
that the said note was passed to Offutt with 
the name of Parrott indoi-sed thereon, that 
then the said Parrott is liable on his special 
engagement of 22d March, 1796, on the said 
note made, although no suit at law could be 
supported on his original blank indorsement, 
and the plaintiff entitled to recover. 
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THE COTJRT refused, but directed the jury 
that on the whole of the eyidence offered as 
aforesaid, the plaintiff is not entitled to re- 
cover, and their verdict ought to be for the 
defendant. 

CE.ANCH, Circuit Judge, absent. 

A juror was withdrawn, by consent, three 
of the jurors having escaped out of the jury- 
room, through the window, contrary to the 
express command of the bailiff, as stated in 
his affidavit. One of them, John Dunlop, be- 
ing informed that he might, if he thought 
proper, state anything, on oath, in exculpa- 
tion of the charge, was sworn; and stated, 
that finding the jury not like to agree, and 
there being a great deal of warmth among 
them, he thought it woiUd be productive of 
no good to remain together, and made the 
best of his way out The two others, Rich- 
ard Bover and Henry O'Reily, being also 
sworn, and stating only a similar excuse, 
were each fined by THE COUBT fifteen dol- 
lars. 
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Case K"o. 10,454. 

OGDEN v. BARNEY. 

[5 Blatchf. 189.3 ^ 

Circuit Court, S. D. New York. Nov. 10, 1863. 

Customs Dcties— Half Storage— Goods Remaix- 
ixG iSr "Vessel, as Warehouse." 

1. Where no warehouse entry of imported 
goods was made, but the importer wrote on the 
entry the words "vessel, as warehouse," and the 
goods remained in the vessel only two days be- 
yond the period allowed for the discharge of 
the cargo, and the collector exacted ten dollars 
for half storage: Edd, that the charge was ille- 

. gal. 

2. This case distinguished from that of Irvin 
V. Schell [Case No. 7,072]. 

This was an action [by David Ogden] 
against [Hiram Barney] the collector of the 
port of New York, to recover back the sum of 
§10, paid under protest as half storage on im- 
ported goods. 

Sidney Webster, for plaintiff. 
E. Delafleld Smith, Dist Atty., for defend- 
ant 

NELSON, Circuit Justice. I had occasion, 
in the case of Irvin v. Schell [Case No. 7,072], 
to look into the question involved in the pres- 
ent case, and came to the conclusion that the 
charge was one wholly without any legal 
foundation, and arbitrary; but I denied the 
right of the plaintiffs to recover, on the 
ground that, under the circumstances of the 
case, the payment was voluntary, and there- 
fore not the subject of an action. In that 
ease, the plaintiffs had entered their goods 
for warehousing, in the accustomed way, and 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



had, by the authority of the law, designated, 
one of the authorized warehouses to receive 
them. They afterwards, and before the re- 
moval of the goods, changed their minds, and 
applied to the collector to withdraw the 
warehouse entry, and to get a permit to land 
the goods for consumption. Under the regu- 
lation of the customs this could be done, on 
payment of half storage. I said, in that 
case, that the charge was made for the favor 
granted to the merchant in permitting him to 
land the goods for consumption after he had 
entered them for warehousing; and that the 
collector might doubtless, have compelled 
the' merchant, after having thus entered his 
goods, to procure them in the usual way, 
I through the warehouse, which would have in- 
creased considerably the expense. It was ad- 
mitted, in that case, that there was no law 
authorizing the charge of half storage, and 
that the collector might have adopted any 
other rule of compensation; and that, in- 
stead of charging the ?9S.26, he might have 
charged $500 with equal authority. But the 
merchant preferred paying the sum charged 
to the delay and expense of following his 
goods through the wai-ehouse, which he 
might have done, and hence the payment was 
voluntary. 

In the present casej the claim of the col- 
lector goes far beyond the former one. No 
warehouse entry was made by the plaintiff at 
all. The whole foundation of the claim is a 
fiction. It is true there appears on the entry, 
in the handwriting of the plaintiff, the words, 
"vessel, as warehouse." But I know of no 
law, nor has any been referred to, which au- 
thorizes the collector to convert the vessel 
in which the goods arrive into a warehouse, 
and, by this contrivance, to lay a foundation 
for charges incident to the warehousing sys- 
tem as . established Ity law. On this entry, 
the merchant could not have removed his 
goods to a warehouse oh land, nor could the 
collector have compelled him to remove them. 
On the contrary, the collector was bound to 
give a permit, when requested, to land the 
goods on payment of the duties. The case 
shows that the note made on the entry, 
"vessel, as warehouse," was intended simply 
as a request that the goods might remain in 
the vessel for the present, and which was ac- 
ceded to, under the charge of the inspector. 
In point of fact, the goods remained in the 
vessel but two days beyond the period al- 
lowed for the discharge of the cargo; and for 
those two days six dollars were charged for 
the extra services of the inspector and paid. 
But^ in addition to this, a charge of ten dol- 
lars for half storage is set up against the 
merchant, for keeping the goods in his own 
vessel. I cannot say that the case falls with- 
in the principle of Irvin v. Schell [supra], 
and must hold that the plaintiff is entitled to 
recover. 
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OGDEN v. DAVIBS COUNTY. 

Circuit Court, W. D. Missouri. 

[Nowhere reported; opinion not now accessi- 
ble. Affirmed by supreme court. 102 U. S. 
(334. Some of the questions decided therein are 
stated in Henderson v. Jackson Co., 12 Fed. 
676.] 



Case No. 10,456. 

OGDEN et al. v. GILLINGHAM et al. 

[1 Baldw. 38.] 1 

Circuit Court, E. D. Pennsylvania. Dec. 7, 
1829. 

Bills asb Notes — What Amounts to an Ac- 
ceptance—Effect OP Bankkoptoy of Prin- 
cipal ON Power of Agest, 

O. W., residing in New York as the agent of 
T. N., who had gone to England, put into the 
hands of the defendants in Philadelphia a quan- 
tity of tin to be sold. On the 13th of March 
the defendants, by letter, informed O. "W. that 
they had sold three hundred boxes, net amount 
2.569 dollars 72 cents, "for which you can value 
on us, payable on the 19th instant." On the 
15th of the same month O. W. drew the bill in 
question. It appeared that before the bill was 
drawn, T. N. had become bankrupt in England. 
The defendant gave in evidence certain attach- 
ments laid on the property of T. N. in his 
hands. Sdd, that the above letter did amount 
to an acceptance of the bill drawn in conformity 
with it. That the bankruptcy of T. N. did not 
revoke the power of his agent to draw the bill 
without notice. 

[Cited in Howland v. Carson, 15 Pa. St 455.] 

This action is brought to recover the sum 
of 2,569 dollars 72 cents, the amount of a bill 
dra-wn by Thomas Newbold & Co., of New 
York, on the defendants [Gillingham, Mitch- 
ell & Co.] in favour of the plaintiffs [Ogden, 
Ferguson & Co.] and duly accepted by the 
defendants. The pleas of non assumpsit and 
payment, with leave to give the special mat- 
ter in evidence, especially certain writs of 
foreign attachment. After the closing of the 
evidence on both sides, it was agreed to take 
a. verdict for the plaintiff, subject to the opin- 
ion of the covrt on the following points: (1) 
"Whether there was an acceptance of the bill. 
(2) "Whether the bankruptcy of Thomas New- 
bold took away the authority of his agent to 
draw the bill. The bill was drawn by one 
Oliver D. Ward, residing in New York, the 
attorney of Thomas Newbold, who had left 
the United States. Ward, acting as the at- 
torney of Newbold, bad put into the hands of 
the defendants a quantity of tin, with direc- 
tions to sell it The defendants afterwards 
wrote to T. Newbold & Co. at New York, that 
they had sold three hundred boxes of the tin, 
net amount 2,569 dollars 72 cents, "for whicli 
you can value on us, payable on the 19th in- 
stant" This letter was dated 13th March, 
1828. On the 15th Ward drew the bill in 
question, payable on the 19th to the plaintiffs, 
in conformity with the letter of the defend- 
ants. The defendants gave in evidence cer- 

1 [Reported by Hon. Henry Baldwin, Circmt 
Justice.] 



tain attachments issued from the district 
court of the county of Pliiladelphia. Other 
facts were given in evidence, which will ap- 
pear in the arguments of the counsel and 
opinion of the court 

Mr. Binney, for plaintiff. 

The points reserved are: (1) Whether the 
letter of the 13th of March, 1828, amounted 
to an acceptance of the bill. (2> Whether the 
bankruptcy of Thomas Newbold took away 
the authority of his agent to draw the bill. 

1. The letter states that the bill may be 
drawn payable on the 19th of March; the 
sum is precisely mentioned, and the bill con- 
forms to the letter in both particulars. The 
bill was taken by the plaintiff, as so much 
cash, for the discharge of a debt actually due 
to them. Coolidge v. Payson, 2 Wheat [15- 
U. S.] 66, decides the case in every particu- 
lar. Johnson v. Collings. 1 East, 98, is re- 
lied upon by the defendants; but in that case 
the promise to accept was not shown to the 
person taking the bill, but was a mere prom- 
ise from a debtor to his creditor. Lord Ken- 
yon goes the whole length of saying, that a 
promise to accept a non existing bill is not 
binding; but see Le Blanc's opinion, which 
limits it and makes it binding under circum- 
stances; and see remarks on that case in 
[Coolidge y. Payson] 2 Wheat. [15 U. S.] 73. 
The true principle is the credit given to the 
promise, this 'cannot be weaker if the party 
making the promise has funds. Was there 
an express promise? The words are, "for 
which you can value on us." Nothing is 
said expressly about accepting or honouring 
the bill; none of the cases contain an ex- 
press promise in terms to accept Pierson 
V. Dunlop, Cowp. 572. That was a negative 
acceptance, that is, it will not be accepted till 
the navy bill was paid; "you can value," that 
is, we authorize you to do it, to draw a gogd 
and valuable bill. See Chit BiUs, 215, 227, 
as to what is an acceptance. 

2. Was the attorney authorized to draw the 
bill at the time he drew it, that is, did the 
bankruptcy of Thomas Newbold revoke the 
authority? Ward acted as the attorney of 
Newbold to the 17th of March, 1828. He 
dealt with the plaintiffs in that character; 
made them advances in that character; he 
had said or reported in New York, that New- 
bold (then in England) was bankrupt, but he 
had no oflOlcial knowledge of it until the 17th 
of March. Does a bankruptcy in England 
revoke a power of attorney in the United 
States, so far as relates to property in the 
United States, paying debts, &c. without no- 
tice? It does not, that is. so as to prevent 
the attorney from paying debts. The revo- 
cation by bankruptcy is by the operation of 
law, not by the act of the principal. The 
English bankrupt law has no extra-territorial 
iwwer, it operates no transfer of property in 
the United States, to the prejudice of Ameri- 
can creditors. Creditors have attached prop- 
erty here after bankruptcy there. Harrison 
T. Sterry, 5 Granch [9 U. S.] 302; Milne v. 
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Moreton, 6 Bin. 353, 360. Can a foreign at- 
taching creditor take the property, notwith- 
standing the hanliruptcy, and yet a creditor 
here cannot receive it from the attorney with 
wliom he dealt, to whom he made his ad- 
vances on the credit of the funds in his hands, 
and that they would he at his 'disposal? If 
the power of attorney is revoked by the bank- 
ruptcy in England, it must be by transferring 
the property in the hands of the attorney to 
the assignees under the commission; the 
transfer then should also reach -the attach- 
ments, which can hold the property only as 
the bankrupt's at the time of the attachment. 
The objection must be, not that the assign- 
ment in England directly affected or revoked 
the power, but that the property in question 
no longer belonged to the principal or to his 
attorney; that he has no power over it, be- 
cause it was transferred to the assignees. 
Did it transfer the property? Could not the 
bankrupt himself have paid debts with this 
money? Bankruptcy, assignment, &c, are all 
nothing, as to the acts of the attorney, with- 
out notice. Wiekersham v. Nicholson, 14 
Serg. & R. 118. This case proceeded on a 
misapprehension of the English law, as it ap- 
pears in Vernon, which was overruled in Sow- 
erby v. Brooks, 4 Bam. & Aid. 523. Issuing 
a commission is not of itself notice of an act 
of bankruptcy. There is but one instance of 
consti-uctive notice in the English banlirupt 
law, that is, a publication in the Gazette, 
with ground to believe that the party had 
read it; as to death, partnership and revoca- 
tion by the principal, notice is necessary. 
Gow, Partn. 53, 54; Paley, Ag. 142, 157; 
Salte V. Field, 5 D.urn. & B. [5 Term R.] 211; 

V. Harrison, 12 Mod. 346; 2 Ves. Jr. 

118; Eden, Eankr. 261. What was the no- 
tice in this case? The new attorney of the 
assignees presented himself and his power 
to the agent here, on the 17th of Mai-ch. 
This, the only notice, except a rumour he had 
heard before. No party bound to respect it, 
would the agent have been justified if by re- 
lying on it, his principal had lost a debt? It 
was uncertain in its terms. To say that a 
man is bankrupt does not necessarily mean 
that it is a banlu'uptcy, in due course, so as 
to affect the authority of an agent, or the 
property in his hands. The statute does not. 
make this notice, it must be knowledge. 16 
Vin. 10, pi. 2; 14 Serg. & R. 143. If the 
principal had sent a revocation to his agent, 
which was concealed from persons dealing 
with him as the agent, it would not affect 
them. A foreign bankruptcy cannot have 
more effect than an absolute revocation of the 
power. Morgan t, Stell, 5 Bin. 315. 

Mr. Broom, for defendant. 

The case in 2 Wheaton [supra] puts at rest 
many of the doubts on this subject in Eng- 
land. There must be a promise to accept. 
When I say, you may draw on me for a cer- 
tain amount, It is an undertaldng to accept 
and pay it? but is such a promise negotiable? 
ISfed.cas. — 39 



can it be transferred to another? Can the 
person who takes such a draft sue in his own 
name? Did the letter intend that Newbold 
should draw in favour of any body, or only 
that there was that balance to be paid to him 
if he called for it? 

2. As to the effect of the bankruptcy. We 
do not contend that a bankruptcy in England 
operates as a legal transfer of property here, 
but the assignees may sue in the name of the 
bankrupt for their own use. 6 Bin. 361. See 
argument of Mr. Binney in that case. Can 
the power of attorney subsist after all the 
authority of the principal is gone? He could 
not have made a contract in relation to this 
property. How could his attorney? It fol- 
lows liat provided there was notice, the 
transfer would be void as between the prin- 
cipal and agent. The whole power of the 
agent over this property was gone by the 
bankruptcy, the only question, as to third 
persons not having notice. Houston v. Rob- 
ertson, 6 Taunt 449; 16 East, 386; 5 Esp. 
158. How far will the want of notice pro- 
tect third persons? We do not contend that 
general rumour is notice. This rumour was 
sufficient to put the attorney on the inquiry. 
Why protect the plaintiffs more than any oth- 
er creditors of Newbold? If the draft is de- 
stroyed they will stand as they did before it 
was drawn; they are not injured, or their po- 
sition changed. 

Mr. Binney, in reply. 

The law, as established by the supreme 
court, is, that if an engagement authorizes 
another to draw, it is negotiable. 16 Vin. 5, 
pi. 12. The letter is not a promise to pay, 
but an authority to draw a bill— to make a 
negotiable instrument. When the question is 
between the bankrupt and his foreign as- 
signees, the court will assist the latter. The 
case is different when it is between the for- 
eign assignees and creditors here. The Eng- 
lish system of bankruptcy has no effect here 
by its own force; it is by courtesy, in a case 
between the banki-upt and his assignees. 
The injury to the party is not the question, 
but whether these acts are revocations to per- 
sons not having notice of them. [Coolidge v. 
Payson] 2 Wheat. [15 U. S.] 73. 

Mr- Broom cites 4 Camp. 272, as to revoca- 
tion of power. 

HOPKINSON, District Judge. On the 6th 
of July, 1826, Thomas Newbold, then of the 
city of New York, but about to depart for 
England, appointed Oliver D. Ward and 
George H. Newbold, jointly and severally his 
attorneys, for him and in his name, or in the 
name of Thomas Newbold & Co.; authoriz- 
ing them or either of them, among other 
things, "to draw such bill or bills of exchange, 
check or checks, note or notes, and accept, in- 
dorse and pay the same, and execute and 
deliver such instrument or instruments in 
writing, as they shall consider necessary in 
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tlie due course and management of Ms busi- 
ness." Shortly after the execution of this 
power, Thomas Newbold left the United 
States, and Oliver D. Ward took upon him- 
self thepowers given him by that instrument 
He transacted all the business of Newbold in 
this country, opened and answered his letters, 
drew drafts and bills in his name and 
in his behalf, and generally did his business. 
In the exercise of this trust and authority, 
Mr. Ward had put into the hands of the de- 
fendants, then residing in Philadelphia, a 
certain quantity of tin, on Newbold's account, 
and instructed them to sell it On the 13th 
of March, 1828 the defendants addressed a 
letter to Thomas Newbold & Co., New York, 
in which they write. "Gentlemen: Herewith 
you have sales of three himdred boxes tin, 
which we hope will be satisfactory, net 
amount 2,569 dollars 72 cents, which you 
can value on us for, payable on the 19th in- 
stant, say twenty-five hundred and sixty- 
nine dollars and seventy-two cents. Yours, 
very respectfully, G-illingham, Mitchell & 
Co." This letter, of course, was received by 
the agent, Oliver D. Ward, and opened by 
him. He was known by the defendants to 
have this authority, as several letters had 
passed between them on the subject of this 
tin. At the time Mr. Ward received the 
above letter, Thomas Newbold was indebted 
to the plaintiffs, Ogden, Ferguson & Co., and 
continued so after this suit was brought Mr. 
Ward had some money in his hands to pay 
them on account of their advances to New- 
bold. After receiving the letter he went to 
them, showed them the defendants' letter, 
and offered to give them a draft on the de- 
fendants for the amount stated in the letter, 
which they agreed to receive as cash. There 
was more than this amount due them by 
Thomas Newbold. On the 15th of the same 
March, that is, two days after the date of the 
defendants' letter. Ward drew a draft on the 
defendants, for the recovery of which the 
present action was brought. The draft is as 
follows: "$2,569.72. New York, March 15, 
1828. On the 19th instant, without grace, 
please to pay to the order of Messrs. Ogden, 
Ferguson & Co., twenty-five hundred and 
sixty-nine dollars and seventy-two cents, 
value received, and charge the same to your 
obedient servants, Thomas Newbold & Co., 
per O. D. Ward. To Messrs Gillingham, 
Mitchell & Co., Philadelphia." It will be ob- 
served that this bill is drawn precisely in 
conformity with the letter of the defendants 
in every essential particular. It is for the 
same amount; it is payable on the 19th in- 
stant, without the usual grace; it is unques- 
tionable that the letter describes the bill 
which may be drawn, and the biU actually 
drawn is according to that description. At 
the time of these transactions in Philadel- 
phia and New York, as it afterwards appear- 
ed, Thomas Newbold had become a bankrupt 
In England. There was a report of this in 
New York before the draft was drawn; but 



Mr. Ward, the agent, was not officially in- 
formed of it until the 17th of March, when 
the attorney under the assignees supei-seded 
Mr. Ward in his agency. When this bill was 
presented to the defendants, which was on 
the 17th of March, they replied that it could 
not be paid for want of authority, and it was 
accordingly protested. This action is brought 
against the defendants on their acceptance 
of the bill, according to the usage and custom 
of merchants, and the question is, ai*e the 
plaintiffs entitled to recover in this action? 

The prominent facts of the ease are: (1) 
A clear authority given by the defendants 
to draw the bill upon them, which is suffi- 
ciently described, and was afterwards drawn 
in conformity with the authority and de- 
scription; and a promise or undertaking, that 
If such a bill were drawn, it would be ac- 
cepted. ^ It is true they do not say in the 
terms, if you draw such a bill, we will ac- 
cept it; but they use a mercantile phrase, 
perfectly well and universally understood 
to mean the same thing, that is, "which you 
can value on us for," or which you can draw 
on us for; and to say that Newbold may 
draw, is to promise that they will accept; 
otherwise a paltry equivocation would be al- 
lowed to defeat a clear engagement, and to 
destroy all commercial faith and confidence. 
(2) When the defendants gave this authority 
to draw, and this promise to accept, they 
had in their hands, and still have, funds of 
the drawer, more than sufficient to answer 
the bill. (3) The bill was drawn after the 
promise was made, and promptly after it 
was received. There was no unreasonable 
delay in drawing, which by any possibility 
could have prejudiced the defendants, (-i) 
The bill was drawn in consequence of the 
promise contained in the letter of the 13th of 
March, 1828. That letter was shown to the 
payees of the bill, as the authority of the 
drawer; and the bill was taken by the plain- 
tiffs as so much cash, on the faith and credit 
of that letter. (5) The bill was taken for an 
antecedent debt, and not for money advanced 
particularly upon it. 

On these facts, a verdict was taken for the 
plaintiffs, for 2,822 dollars 82 cents, subject 
to the opinion of the court, on the following 
points: (1) Whether there was an accept- 
ance of the bill. (2) Whether the bankruptcy 
of Thomas Newbold took away the authority 
of his agent to draw the bill. 

On the first point, it is not necessary to 
consult the English cases for information 
or authority (although I think them very 
clear), when the law of the subject has been 
examined and settled by the supreme court 
of our country. In the case of Coolidge v. 
Payson, as reported in 2 Wheat. [15 U. S.] 
66, the English decisions are examined by 
the chief justice, who delivered the opinion 
of the court, beginning with Pillans v. Van 
Mierop, 3 Burrows, 1663; and it is considered 
by the chief justice that there is no essential 
difference between that case and the one be- 
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fore the supreme court. The chief justice 
distinctly states the question in Goolidg© v. 
Payson [supra] to he, "does a promise to 
accept a bill, amount to an acceptance, to 
a person who has taken it on the credit of 
that promise, although the promise was made 
before the existence of the bill, and although 
it is drawn in favour of a person who takes 
it for a pre-existing debt." I am at a loss 
to conceive how the question in the case be- 
fore this court, can be stated in more precise 
and comprehensive terms, in all its essential 
points. On my construction of the letter, 
the promise to accept was made, the bill 
was taken on the credit of the promise; the 
promise was made before the existence of 
the biU, and it was drawn in favour. of a 
person who took it for a pre-existing debt. 
The answer, therefore, which the supreme 
court gave to this question, in the case of 
Coolidge T. Payson, must be the answer of 
this court in this case. That answer is thus 
given: "It is of much importance to mer- 
chants that this question should be at rest. 
Upon a review of the cases which are repoit- 
ed, this court is of opinion, that a letter writ- 
ten within a reasonable time before or after 
the date of a bill of exchange, describing 
it in terms not to be mistaken, and promising 
to accept It, is, if shown to the person who 
afterwards takes the bill on the credit of the 
letter, a virtual acceptance binding the per- 
son who makes the promise." The judgment 
of the court below was aflirmed. On the 
first point, therefore, I am of opinion that 
there was a full and binding acceptance by 
the defendants, of the bill on which this suit 
is brought. 

2. Did the bankruptcy of Thomas Newbold 
take away the authority of his agent, O. 
Ward, to draw this bill; for if he had no 
authority to draw the bill, it cannot afiEect 
the funds of Thomas Newbold, on which it 
was drawn; and the letter of the defendants 
gave a righf only to Thomas Newbold & Co., 
or one possessing their authority, to draw. 
The power of attorney given in July, 1826, 
by Newbold to Ward, was full and explicit 
for this purpose, and unless afterwards re- 
voked or annulled, it continued when this 
bill was drawn. The agency of Ward was 
weU known to the plaintifEs; they had dealt 
with him in that capacity. The bankruptcy 
■of Thomas Newbold, in England, prior to 
the drawing of this bill in New York, is the 
only circumstance relied on to support the 
position that the powers of Mr. Ward, as 
the agent of Newbold, were determined and 
annulled at the time he drew the bill for 
Thomas Newbold & Co. Was such the legal 
operation and effect of the bankruptcy under 
the circumstances of this case? In the first 
place, had Ward, when he drew the bill, or 
the plaintiffs, when they took it in payment 
as cash, notice of the bankruptcy? We have 
no evidence on this point but from Mr. Ward 
• himself, on his cross-examination; nor have 
the defendants attempted to strengthen what 
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he has said, or to enlarge it, by other testi- 
mony in the city of New York or elsewhere. 
Mr. Ward says, "that he had heard it report- 
ed in New York that Thomas Newbold was 
a bankrupt before he gave the aforesaid 
draft; but was not oflacially informed of it 
until Monday, the 17th of March, 182S, 
about 11 o'clock, a. m., when Mr. Smith, the 
attorney for the assignees under the commis- 
sion of bankruptcy, superseded him in his 
agency aforesaid." Can Mr. Ward be con- 
sidered to have any notice of the bank- 
ruptcy which he was bound to regard, or 
would have been justified in regarding, until 
the 17th of March? He did not consider him- 
self to be superseded in his agency till that 
time. If he had ceased to act on the mere 
report of the bankruptcy, and it had after- 
wards turned out to be unfounded, as many 
reports in a great commercial city daily 
prove to be. and his principal had suffered 
in his property or credit by such precipi- 
tancy, it would hardly have protected Mr. 
Ward from a responsibility for the damages 
sustained, if he had merely proved the exist- 
ence of a vague report, vouched by no body, 
and without any known name or authority. 
Weak, however, as this report was, as a 
foundation for belief and adoption as a rule 
of action, it does not appear that it had 
reached the ears of the plaintiffs, who had 
acted in entire good faith in taking this bill. 
On this view of this part of the case, we 
must consider the effect of the bankruptcy 
upon the power of attorney and the acts of 
the agent, as if those acts were done without 
any knowledge or notice of the bankruptcy. 
If it were desirable or proper to discuss in 
this place abstract questions, not necessary 
to the decision of the case in hand, such 
speculations might be indulged on this oc- 
casion. How does the bankruptcy of the 
principal affect his power of attorney, and 
the authority of the agent under it? Is it by 
a direct and immediate operation upon the 
instrument or letter of attorney; or only 
indirect and consequential, by divesting both 
the bankrupt principal and his agent of all 
property on which the power can act? This 
question would be tested, by supposing a 
species of property (and Judge Washington 
thought there might be such) which does not 
pass by the assignment of the commissioners. 
Would the power of the agent over such 
property be revoked and determined by tne 
bankruptcy; or, in the present case, was the 
drawing of the bill an unauthorized and 
void act; a nullity not only in relation to the 
fund on which it was drawn, but to every in- 
tent and purpose to which the bill might be 
applied? Could the holder prove it as a 
debt under the commission, or if its date, 
being subsequent to the bankruptcy, would 
exclude it, would the bankrupt be liable for 
it as not being within his certificate and 
discharge? The principal himself has done 
nothing to revoke the power; and "if it be 
annulled, it must be so by the legal operation 
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of the assignment to the commissioners; but 
that assignment contains no terms to trans- 
fer anything but the property, effects and 
credits of the bankrupt. If the -whole opera- 
tion of the banliruptey and the assignment 
is on the property of the bankrupt, and it 
can reach the agency only by and through 
the property; it is the unquestionable law of 
this court, derived both from the supreme 
court of the United States, and the supreme 
court of this state, that the bankrupt law of 
a foreign country is incapable of operating 
as a legal transfer of property in the United 
States; that an assignment by law has no 
legal operation out of the territory of the 
law maker; and, in the case decided in Penn- 
sylvania, an American creditor attaching 
in the United States, the property of a bank- 
rupt debtor, who had become bankrupt in 
England, before the attachment was issued 
and laid, was preferred to the assignees of 
the commissioners. On what principle can 
w& say that a debt actually paid in this 
counti-y by the bankrupt, or, his authorized 
agent, or which is the same thing, that an 
appropriation by the agent and the accept- 
ance by the creditor of the bankrupt in the 
United States, of certain funds of the bank- 
rupt, also in the United States, shall be 
defeated by the assignment under the com- 
mission in England? Why is such a creditor, 
to whom it may be said the funds have been 
paid and delivered, at least against the bank- 
rupt and all claiming by and under him, by 
the delivery and acceptance of the bill, to 
be in a worse situation than a creditor who 
has laid his attachment on the same prop- 
erty or funds, which is liable to litigation 
and dispute in various ways? 

The cases cited by the defendants' counsel 
to show the effect of a banki-uptcy upon an 
agency in England; all the parties residing 
there; all subject to the 4av/ there, and all 
having notice of the bankruptcy, have no ap- 
plication to a case like the present; nor does 
the modus operandi by which the agency is 
destroyed in England by a bankruptcy, ap- 
pear in any of these cases. The case here is 
this; the agent held in his possession a full 
and unquestioned power of attorney, and 
had acted under it for two yeai-s antecedent 
to this transaction; he was known and rec- 
ognised and dealt with as the agent of Thom- 
as Newbold, both by the acceptor of the bill 
and the pereon in whose favour it was di-awn, 
and to whom it was delivered as so much 
cash, in payment of a bona fide debt due to 
him from the principal. The agent who drew 
the bill, and the payee, were both resident 
in the city of New York, where the bill was 
drawn, and the defendants, on whom it was 
drawn, resided in the city of Philadelphia, 
having in their hands the funds belonging to 
the principal on which the draft was made. 
At the time the bill was drawn by the agent 
and delivered to the plaintiffs, neither of 
them had any notice of the bankruptcy of the 
principal, which took place in England. In 



such a case, I am clear that the bankruptcy 
has no effect upon the acts of the agent, 
whatever its general operation on the agency 
may be. The fund in the hands of the de- 
fendants, to the amount of their acceptance, 
was appropriated to the use of the plaintiffs, 
and they are entitled to recover that amount 
in this action. Let judgment on the verdict 
be entered for the plaintiffs. 
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OGDEN V. HARRINGTON. 

[6 McLean, 418.] i 

Circuit Court, D. Michigan. June Term, 1855. 

Sale op Land pob Taxes — Purchaser's Title — 
Patmest to Cousxr instead of State. 

1. In a sale of land for taxes, any material act 
which the law requires, or which may prejudice 
the rights of the owner, will be fatal to the title 
of the purchaser. 

[Cited in Cahoon v. Coe, 57 N. H. 596.] 

2. But mere technicalities which do not come 
within this rule, and cannot prejudice the inter- 
est of the land holder, do not vitiate the sale. 

3. A payment of the money received on the 
sale into the county treasury, instead of the 
state, or the treasury of the county, instead of 
the treasury of the township, cannot affect the 
title. 

4. The officer who pays or receives the money 
wrongfully, is liable to pay it over to the proper 
treasury. 

At law. 

Mr, Walker, for plaintiff. 
Mr. Lathrop, for defendant. 

OPINION OF THE COURT. This Is an 
action of ejectment to recover the posses- 
sion of the north-east and north-west quar- 
ters of section 30 T. B. N., range 16 east, 
three hundred and twenty acres. The pat- 
ent was issued to J. W. Edmonds, 15th Au- 
gust, lb37, which covers the land. In 1842 
the patentee conveyed the land to plaintiff. 
The defendant claims under a tax title, and 
the points raised in tlie case are in regard 
to the validity of the procedure in the sale 
for taxes. 

It is objected that the warrant of the su- 
pervisors to the township, however, is de- 
fective. It is directed merely to the treas- 
urer, &c., whereas, it should have been is- 
sued in the name of the people of the state 
of Michigan. A reference is made to the 
Gth article of the constitution of Michigan, 
which relates to the judicial department, 
and which declares in the 7th section, that 
"the style of all process shall be 'in the 
name of the people of the state of Mich- 



igan.' 



"And in the act regulating the com- 



mencement of suits (Rev, Laws, 132), it is 
provided that the style of all process from 
courts of record in this state, shall be "in 
the name of the people, &e." These regula- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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txons, it would seem, were intended to apply 
only to judicial process; and if the same 
form had been used, to some extent, in di- 
recting certain things to be done, from a su- 
perior officer of the state to one who is in- 
ferior, it is mere matter of form, and need 
not be followed. It appears, indeed, where 
the form of the warrant, as it is called, 
which authorizes the treasurer to call the 
tax, is given by the proper authority, the 
form of judicial process is not followed. In 
such a case, where the form is not impera- 
tive, it can be of no importance. It is only 
necessary to direct or require the treasurer 
to collect the tax as stated on the duplicate. 

It has again been objected that the land 
has not been legally assessed. The 2d sec- 
tion of the revised law provides, that "undi- 
vided shares or interests in lands shall be 
assessed to the owners thereof, if such own- 
ership is known to the assessors, and no 
tract in the same section, originally entered 
as one parcel, shall be subdivided in as- 
sessing, unless the fact of a subdivision 
having been made by the owner or owners 
shall be known to the assessors. The entry 
of the land is proved by the register. The 
mode of assessing lands owned by more 
than one person depends upon the personal 
knowledge of the assessors. Where there 
is no evidence as to the extent of ownership, 
to the assessors, the court will presume that 
the assessment has been correctly made; 
this presumption always arises in favor of 
the acts of an officer. It appears in this 
case there was no possession of the prem- 
ises at the time it was assessed, so that it 
does not appear the assessors had any 
means of ascertaining the interest of such 
proprietor. The objection, therefore, that 
the assessment was erroneously made is not 
sustainable. An accurate description of the 
land is required, but to the description giv- 
en by the assessors there is no objection ex- 
cept the one above stated. 

It is again objected that the tax is not 
charged in dollars and cents. The signs of 
dollars and cents do not appear at the heads 
of the columns, but the valuation is stated, 
and the tax or the amount is so plainly stat- 
ed as not to be mistaken, and in the last 
column the total amount of the tax is stat- 
ed. The purposes of the tax are stated in 
each column, as for township, school, library 
and other purposes, so that there seems to 
be no force in this objection. In Sibley v. 
Smith, 2 Mich. 499, Chief Justice Shaw says: 
"Our rule is very plain and well settled, 
that all those measures which are intended 
for the security of the citizen for ensuring 
an equality of taxation, and to enable every 
one to know, with reasonable certainty, for 
what polls, and for what real and personal 
estate he is taxed, and for what all who are 
liable with him- are taxed" are essential. 
The county treasurer, who is collector, is di- 
rected to retain in his hands the sum of one 
hundred and fifty dollars for township pur- 



poses, and the further sum of one hundred 
and nine dollars and fifty cents, for school 
and library tax, and hold it, subject to the 
draft of the officers authorized by law to re- 
ceive the same. And he is authorized, in 
addition to the aforesaid sums, to retain 
four per cent, for collection; and he is re- 
quired, also, to pay over to the treasurer of 
the county of St. Clair the sum of five hun- 
dred and forty-seven dollars and fifty cents, 
for county purposes; and the further sum 
of forty dollars and eleven cents, for and on 
account of state assets; and the further 
sum of fifty-one dollars and fifty cents, for 
and on account- of the militia; and four hun- 
dred and five dollars and forty-four cents, 
on account of delinquencies in the tax for 
highways. 

It is objected, that the militia tax should 
have been directed to be paid to the town- 
ship treasurer, instead of the county treas- 
urer; but this cannot be material. A wrong 
application of the money cannot vitiate the 
sale for taxes. But in this case, if the pay- 
ment be made into the county treasury, in- 
stead of the township, the error can be easi- 
ly corrected by the payment of the sum to 
the township by the county treasurer. The 
tax assessed on the roll was, for state, 
county, township, school and militia pur- 
poses. 

There is a further objection to pay to state 
assets. In answer to this, it is only neces- 
sary to repeat, that a wrong payment of the 
tax by the officer who collected it by a sale 
of property, cannot affect the sale. The offi- 
cers through whose hands the money passes, 
and to whom it is paid wrongfully, are lia- 
ble to pay the sum to the proper treasury. 

Upon the whole, we do not see any such 
error in the proceedings under the tax sales, 
as afEects the validity of the sale. 

The jury were instructed accordingly, and 
they rendered a verdict for the defendant 



OGDEN (KASELDBN v.). See Case No. 6,- 
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OGDEN et al. v. MAXWELL. 

[3 Blatchf. 319.] i 

Circuit Court, S. D. New Tork. Oct., 1855. 

Cdstoms Duties— Constructive Permits to Laitd 
Goods— Fees for Same— Protest— TTsaqe— Per- 
sonal Liability op Collector for Exacting 
Illegal Fees. 

1. Under the act of March 3, 1799, § 2 (1 
Stat. 706), a collector has no right to charge 
fees for granting constructive permits to land 
goods, but only for such permits as he actually 
issues. 

2, Where but one permit to land the baggage 
of all the passengers on one vessel was issued, 
and the collector exacted from tie owner of the 
vessel fees for one permit for every five pas- 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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sengers: Sdd, that the fees for more than the 
one permit were illegal, and could be recovered 
back, in an action by such owner against the 
collector. 
[Cited in Hedden v. Iselin, 31 Fed. 269; Swift 

& Courtney & Beecher Co. t. U. S., Ill U. 

S. 29, 4 Sup. Ot. 2i7.] 

3. No written protest against the exaction of 
such fees was necessary, as the act of Febru- 
ary 26, 1845 (5 Stat. 727), requires such a pro- 
test only in regard to duties paid. 

[Cited in Moke v. Barney, Case No. 9,698.] 

4. No usage in regard to making such charges 
can legalize them. 

[Cited in Swift & Courtney & Beecher Co. v. 
U. S., Ill U. S. 29, 4 Sup. Ct 247.] 

5. A collector is personally liable for the ille- 
gal acts of his deputy, in exacting fees not au- 
thorized by law. 

[Cited in Cleveland, C, O. & I. R. Co. v. Mc- 
Clung, 119 U. S. 463, 7 Sup. Ct. 267.] 

6. And he is so liable, although he believed 
the exaction to be legal, and although he has 
paid over the amount of it to the government. 

This was an action against the defendant 
[Hugh Maxwell], as collector of the port of 
New York, to recover back money paid under 
the following circumstances: The plaintiffs 
[David Ogden and others] were owners of 
the ship Racer. She arrived at New York 
from liiveiTpool, in November, 1851, with 769 
steerage passengers, and their wearing ap- 
parel and other personal baggage and tools 
of trade. The vessel was duly entered, and 
the wealing apparel, personal baggage and 
tools of ti-ade were entered separately from 
the other goods brought by the vessel. Only 
one permit for the examination and landing 
of the baggage of all the passengers, was Is- 
sued by the collector. But he demanded pay 
for 154 permits, being one permit for every 
ftve passengers, at the rate of twenty cents 
for each permit, being $30.80 in all. The 
plaintiffs paid this amount, in order to ob- 
tain the one permit. In March, 1852, the same 
vessel brought 764 passengers to New York 
from Liverpool, and, undew like circum- 
stances, and a like exaction by the collector, 
the plaintiffs paid ?30.60 for 153 permits, al- 
though but one permit was issued. In each 
case, the money was paid without any writ- 
ten protest being made. It appeared, on the 
trial, that for more than ten years prior to 
November, 1851, it had been the uniform 
practice, at New York, for the collector to 
grant one permit for the baggage of all pas- 
sengers arriving in any one vessel, and to 
charge therefor a fee of twenty cents for 
every five passengers mentioned in the entry, 
the permits being, in all eases, general, to ex- 
amine the baggage of all the passengers, and, 
if nothing was found but personal baggage, 
to permit the same to be landed, without ex- 
pressing the number of passengers, but ap- 
plying to all on board. The jury found a 
verdict for the plaintiffs, for the amount 
claimed, with interest, subject to the opinion 
of the court on a case. 

Francis B. Cutting, for plaintiffs. 
Benjamin P. Dunning, for defendant. 



BETTS, District Judge. An objection is 
raised by the defendant, preliminarily, to the 
action, or rather to his personal liability, on 
the ground that he acted, in the matter in 
question, as the agent of the government, and 
had paid into the treasury the moneys de- 
manded, before suit was brought. This ob- 
jection was not supported by any proof; and, 
although the covirt will judicially notice, that 
by the act of March 3, 1841 (5 Stat. 432, § 5), 
the defendant is entitled to retain, for his 
own compensation, from the fees and emolu- 
ments received in his office, no more than the 
sum of §6,000 per annum, and that all sums 
beyond that are to be accounted for and paid 
into the treasury, yet we cannot assume, 
without evidence, either that the total of his 
receipts from those sources exceeded that 
limitation in the year 1851 or the year 1852, 
or that the particular sums paid by the plain- 
tiffs and sued for in this action, did not con- 
stitute a part of the emolument retained by 
the defendant for his individual use. We 
are, however, inclined to the opinion, for rea- 
sons hereafter to be stated, that if those sug- 
gestions had been established by the proofs, 
they would have furnished no adequate de- 
fence to the action. 

The "right of the collector to charge and 
collect the fees in question, is justified by the 
defence, both upon an implied authorization 
by the second section of the act of congress 
of March 3, 1799 (1 Stat. 706), and also under 
a long-continued usage and pi-actice in the 
collector's office of this port, in executing 
that act in this particular. That section en- 
acts that, "in lieu of the fees and emolu- 
ments heretofore established, there shall be 
allowed and paid for the nse of the collec- 
tors, naval officer and stu:veyors appointed 
and to be appointed in pursuance of law, the 
fees following, that is to say: "to each col- 
lector, * « * for every permit to land 
goods, twenty cents." Section 46 of another 
act passed the same day (Id. 661, 662) ap- 
points the manner in which the baggage and 
mechanical implements imported by passen- 
gers shall be entered, and directs that, on 
compliance with the conditions prescribed, "a 
permit shall and may be granted for landing 
the said articles." 

The transactions at a collector's office, 
which are made subject to charges or fees, 
are enumerated in the statute, and the com- 
pensation to be collected for each act done 
by him is specifically stated. In the levy of 
these emoluments, he is governed by the lim- 
itations, no less than by the express direc- 
tions of the statute. No equity or usage in 
respect to these rates of compensation can 
be appealed to, as a sanction for a departure 
from the terms of the act. It does not admit 
of question, that a charge of ?61.40 would 
be illegal and extortionate, if no more than 
the personal baggage and implements of 
trade of two passengers were to be entered 
and landed as such, under two permits given 
by a collector, whatever might be the num- 
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ber or value of those articles. This would 
be so, because congress has required a defi- 
nite service to be done by the collector, and 
has granted, for the performance of that 
sei'vice, a specific compensation. The statute 
gives no reward except for doing the indi- 
vidual act named;, and no consideration of 
convenience to either or both of the parties, 
or saving of expense, by substituting an- 
other practice iu place of that directed by 
law, will authorize a collector, colore officii, 
to charge and receive compensation for a 
service differing from that appointed by posi- 
.tive law. 

Numerous adjudications in the courts of 
the United States in this district have de- 
clared that, when a rate of fees to an officer 
of court is established by statute for a par- 
ticular service, it is illegal in the officer to 
charge or accept a greater fee for that serv- 
ice. 

The rule is equally stringent in the state 
courts. An action of assumpsit will lie by 
the party making payment, against the offi- 
cer, to recover back the overcharge. M'ln- 
ityre v. Trumbull, 7 Johns. 35. And, if the 
act be done corruptly, it is extortion, and 
subjects the officer to indictment People v. 
Whaley, 6 Cow. 661. 

The custom or usage allSged to prevail at 
•this port, to make constructive charges for 
granting permits, whatever may be its noto- 
riety or continuance, is void, both because it 
contravenes the spirit of the statute, and 
also because there is no warrant of law, ex- 
cept under the statute, for imposing any 
charge or fee for that official act The de- 
fendant would, without the aid of the stat- 
ute, be guilty of extortion, in levying fees 
of any kind for his official services. 

The high character of the collector takes 
away every color of suspicion that, in these 
cases, he was actuated by any wrongful mo- 
tives. He administered the office as he found 
his predecessors had done, and most prob- 
ably these special details of duty were per- 
formed by his assistants, and his assent there- 
to, if ever given, was merely formal. The 
principle, however, is not affected, if these 
presumptions are admitted as facts. The col- 
lector is personally liable for the illegal acts 
of his deputy, in exacting a compensation 
not authorized by law. M'Intyre v. Trum- 
bull, 7 Johns. 33. And it is not necessary to 
the maintenance of a civil action for the 
recovery of raoney wrongfully collected, that 
any turpitude should be proved against the 
officer. The suit in no way rests on any il- 
legal purpose of the defendant in exacting 
the payment It is well sustained, if his offi- 
cial power was exercised in the collection, 
without warrant of law. Maxwell v.Gris- 
wold, 10 How. [51 TJ. S.] 242. The payment 
was compulsorily obtained from the plaintiffs 
in this instance, -and they are entitled to 
charge the collector with the amount not- 



withstanding he received It for and paid it 
to the government Ripley v. Gelston, 9 
Johns. 201. Any charges or costs illegally 
exacted by an officer colore officii, may be 
recovered back from him by the common law 
action of indebitatus assumpsit. Clinton v. 
Strong, 9 Johns. 370. 

"We do not consider the objection that the 
action should be in the names of the individ- 
ual passengers, and not in that of the ship- 
owners, as sustainable. In the absence of 
proof upon this point, the implication would 
be, that the passage money was all that the 
ship-owners could claim from passengers for 
their transportation to and delivery at the 
port of discharge. This presumption is forti- 
fied by the fact that the owners assumed the 
satisfaction of these demands, and also that 
the defendant exacted payment from them. 
The demands must therefore, be regarded as 
charges which the owners were bound to 
satisfy, as a condition to the unloading of 
the ship. If the demands were exacted ille- 
gally, the owners would have no remedy for 
them against the passengers, even if the pas- 
sengers were bound to pay all proper port 
charges hete. 

We do not think that the act of February 
26, 1845 (5 Stat 727), applies to exactions of 
this character. The terms of that act re- 
quiring notice in writing to be given to the 
collector of objections made to payments ex- 
acted by him, are expressly confined to du- 
ties paid. In all other respects, the parties 
stand upon their common law rights and lia- 
bilities; and, under those, the action in this 
case well lies, although the fees .collected by 
the defendant were paid into the treasury 
before suit was brought Ripley v. Gelston, 
ubi supra. 

In our opinion, the collector has no authori- 
ty to charge for any other permits than .those 
actually issued, at twenty cents for each per- 
mit In the present case, he has demanded 
and received payment for three hundred and 
seven permits, amounting to §61.40, when by 
law he was authorized to collect no more 
than forty cents, being twenty cents each for 
the two actually granted by him. Judgment 
must be entered for the plaintiffs, for the 
above excess, with interest 
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OGDEN V. PARSONS. 

[The case reported tinder above title in 37 
Hunt, Mer. Mag. 710, and 38 Hunt Mer. Mag. 
710, is the same as Case No. 10,781.] 
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Case No. 10,460. 

OGDEN'T. STRONG. 

[2 Paine, 584.] i 

Circuit Court 2 

CONSTllUCTION OF STATUTES — LEGISLATIVE INTEN- 
TION — ^The Title — English Doctrine. 

1. The fundamental rule in construing stat- 
utes, is to ascertain the intention of the legis- 
lature. It is only in statutes of doubtful mean- 
ing that courts are authorized to indulge conjec- 
tures as to the intention of the legislature, or to 
look to consequences in the construction of a 
law. When the meaning is plain, the act must 
be carried into effect, or courts would Ite as- 
suming legislative authority. 

[Cited in Cory v. Carter, 48 Ind. 337; Buffi- 
ham V. Kacine, 26 Wis. 454; McOauI v. 
Thayer, 70 Wis. 149, 35 N. W. 353.] 

2. In the construction of a statute, every part 
of it must be viewed in connection with the 
whole, so as to make all the parts harmonize if 
practicable, and give a sensible and intelligible 
effect to each; nor should it be presumed that 
the legislature meant that any part of the stat- 
ute should be without meaning, or without force 
and effect. 

[Cited in U. S. v. Reese, 92 IT. S. 244.] 
[Cited in Atlantic & P. R. Co. v. Mingus (N. 

M.) 34 Pac 597; Harrington t. Smith, 28 

Wis. 59.] 

3. The doctrine held by English writers that 
the title of an act is no part of it, because added 
by the clerk, does not apply in the United 
States, where the legislature makes the title. 
But even though the title may not, strictly 
speaking, be a part of the act, yet it may serve 
in doubtful cases to explain and show the gen- 
eral purport of the act, and the inducement 
which led to its enactment. 

[Cited in Hahn v. Salmon, 20 Fed. 809.] 

4- Where, therefore, the title of an act of 
congress directing moneys to be paid out of the 
treasury to a widow and her children, was en- 
titled "An act for the relief of the widow and 
children of B. W. H.," and there was nothing 
in the act from which a trust could fairly be 
raised, nor any intimation that the appropria- 
tion was intended for any other than their own 
private benefit, it was held that the moneys 
must be considered as given to the widow and 
children in their own right, and not as assets to 
go to the creditors of B. W. H. 

[Cited in Rice v. U. S., 122 TJ. S. 611, 7 Sup. 
Ct. 1381.] 

5. If a statute admit of a construction which 
will give effect and operation to every part, it 
ought never to be so construed as to draw after 
it unnecessary and superfluous provisions. 

The complainant [Ogden] filed his bill 
against the defendant [Strong, admimstrator 
of B. W. Hopkins, deceased] to recover mon- 
eys paid by him as surety for B. W. Hop- 
kins, upon custom-house bonds, judgments 
having been obtained against him by the 
United States on such bonds. The bill was 
founded upon an appropriation made by con- 
gress under an act of congress o-f February 
11, 1830 [6. Stat. 404], by which $13,220 were 
directed to be paid to the widow and chil- 
dren of B. W. Hopkins; and the great ques- 
tion in the case was, whether this was to be 

1 [Reported by Hon. Elijah Paine, District 
Judge.] 

2 [District and date not given. 2 Paine in- 
cludes cases from 1827 to 1840.] 



considered as eiven to them in their own 
right, or as assets to go to the creditors of 
B. W. Hopkins. 

THOMPSON, Circuit Justice. The com- 
plainant filed bis bill for the purpose of re- 
imbursing himself out of a specific appropria- 
tion by congress, for payments made by him 
as a surety of Benjamin W. Hopkins upon 
certain custom-house bonds, which payments 
were made upon judgments recovered against 
him upon such bonds. The bill sets out spe- 
cially the bonds and judgments, and the pay- 
ments made by the complainant— all which 
are not denied by the answer. The bill 
also sets out, at large, the act of congress 
by which the appropriation is made, and 
claims that this is a ftmd belonging to 
the estate of Benjamin W. Hopkins, and 
out of which, the complainant alleges, he is 
entitled to have satisfaction for the advan- 
ces made by him as surety of B. W. Hop- 
kins; and that, under the laws of the United 
States, he is a preferred creditor. The an- 
swer does not deny any of the material al- 
legations in the bill, except that which re- 
lates to the liability of this fund to the pay- 
ment of any claim against the estate of 
Benjamin W, Hopkins, but sets up that the 
appropriation was made for the use and 
benefit of the widow and children of B. W. 
Hopkins, and not in trust or for the use and 
benefit of any other person. In the argu- 
ment at the bar, several objections have 
been taken to the mode and manner in which 
relief has been sought, even if any relief 
can be obtained. These may, however, be 
considered as mere formal objections, not 
involving the substantial merits of the case, 
and would not, if well founded, put an end 
to the cause. I shall, therefore, pass them 
by, and proceed at once to the merits of the 
case; and this depends entirely upon the 
construction of the act of congress which is 
set out at large in the bill. It is entitled 
"An act for the relief of the widow and 
children of Benjamin W. Hopkins," and is 
as follows: "Be it enacted by the senate and 
house of repi-esentatives of the United States 
of America, in congi-ess assembled, that the 
secretary of the treasury be, and he is here- 
by authorized and directed to pay out of any 
moneys in the treasury not otherwise ap- 
propriated, to Harriet Strong, widow, Ed- 
win W. Hopkins and Maria A. Hopkins, 
children of Benjamin W, Hopkins, deceased, 
the sum of $13,270, being for damages sus- 
tained by the said Benjamin W. Hopkins, 
in consequence of the government failing to 
furnish an engineer to lay out the fort at 
Mobile Point, at the time the contract com- 
menced." To which a proviso is added, de- 
ducting therefrom $1,762 31, the amount of 
three judgments recovered against Benja- 
min W. Hopkins and his sureties upon cus- 
tom-house bonds. The construction of this 
act is certainly not free from doubt. The 
great fundamental rule, in construing stat- 
utes, is to ascertain the intention of the 
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legislature. It is only in statutes of doubt- 
ful meaning that courts are authorized to 
indulge conjectures as to the intention of the 
legislature, or to look to consequences in the 
construction of a law. Where the meaning 
is plain, the act must be carried into effect 
by com-ts of justice, or they would be as- 
suming legislative authority. It is a general 
rule of construction, that every part of a 
statute must be viewed in connection with 
the whole, so as to make all the parts har- 
monize, if practicable, and give a sensible 
and intelligible efiEect to each. It ought not 
to be presumed that the legislature intended 
any part of the statute should be without 
meaning, or without force and effect. It is 
observed, by the learned Mr. Dane, in his 
Abridgement of American Law (volume 6, 
p. 598, art 5, § 11), that it is said, in many 
English books, that the title of a statute is 
no part of it, because the clerk adds it; but 
that this reason does not hold in the Unit- 
ed States, where the legislature makes the 
title as much as the preamble or body of the 
statute. But although the title may not, 
strictly speaking, be any part of the act, yet 
it may serve, in doubtful eases, to explain 
and show the general purport of the act, 
and the inducement which led to the enact- 
ment It is said, by the supreme court of 
the United States, in the case of Fisher v. 
Blight (2 Cranch [6 U. S.] 3S6), that the title 
of an act, when taken in connection with 
other parts, may assist in removing ambigu- 
ities where the intent is not plain; for where 
the mind labors to discover the intention of 
the legislature, it seizes everything— even 
the title— from which aid can be derived. 
The title of the act in this case may afford 
some aid in judging whether the appropria- 
tion was intended for the private benefit of 
the widow and children of B. W. Hopkins, 
or to constitute a part of his estate, and to 
be applied to the payment of his debts. If 
the former was the object and purpose of 
the law, it is in harmony with the title; but 
if the latter was the intention, there could 
be no propriety in calling it an act for the 
relief of the widow and children of B. W. 
Hopkins. Such a title would be at war with 
the enacting clause; it should have been 
an act for the relief of the creditors of B. 
W. Hopkins, and the fund would probably 
have been placed in the hands of his person- 
al representatives. The bill alleges that B. 
W. Hopkins died insolvent, and this is not 
denied in the answer. Whether this fact 
was known to congress does not appear from 
the act itself, but the fact is pretty clearly 
to be inferred from the petition upon which 
the law was passed; and as it expressly al- 
leged in the bill, it is no more than reason- 
able to conclude that the law was passed 
with full knowledge of this fact, and would 
ha-^e been so framed as to meet such a state 
of things, if it had been intended that it 
should be considered a part of B. W, Hop- 
kins' estate. The doubt which is thrown up- 



(Case No. 10,460; OGDEN 



on the construction of this act arises from 
the statement which it contains as to the 
consideration upon which the appropriation 
is made, viz., for damages sustained by Hop- 
kins by reason of the non-fulfilment of the 
contract between him and the government 
Had this been omitted, the act would clearly 
have admitted of no other construction, than 
that the appropriation was intended, as in- 
dicated by the title, for the relief of the 
widow and children of B. W. Hopkins; not 
only the title of the act shows the money 
was intended for the private benefit of the 
widow and children, but it is given to them 
by name, without any words from which a 
trust can fairly be raised, or the least in- 
timation that it was intended for any other 
than their own private benefit The con- 
sideration or inducement upon which the act 
is alleged to have been passed, being the 
damages sustained by Hopkins, certainly af- 
fords some strong equitable groimds for con- 
cluding that the money ought to have been 
applied to the general benefit of Hopkins' es- 
tate. But this was a question resting with 
congress, and will not authorize the court 
so to consider it, unless such is the con- 
struction warranted by the act; and it ap- 
pears to me that this circumstance is not 
sufficient to outweigh other parts of the act 
indicating an intention of a personal benefit 
to the widow and children. This may well 
be considered as thrown in for the purpose 
of showing it was not a mere donation with- 
out any consideration, but founded upon a 
just claim. Suppose there had been no debts 
due from Hopkins, and he had left other 
children than those named in the act, if this 
money constituted a part of Hopkins' es- 
tate, such other children, in the case sup- 
posed, would come in for their distributive 
share; but I apprehend the act would not 
admit of such construction. The petition 
upon which the law was passed is made a 
part of the answer; and if we look to the 
facts there stated, satisfactory reasons ap- 
pear for limiting the appropriation to the 
personal benefit of the widow and children. 
The petition states, that it was required on 
the part of the United States, in order to 
enable them to transfer the contract with 
Hopkins to Hawkins, that she should re- 
linquish her claim to certain property, which 
she accordingly did; that she was to ^ave 
received therefor, from Hawkins, for the 
benefit of herself and children $20,000, no 
part of which, however, had been paid her; 
and that she and her children have been left 
wholly destitiite. As this relinquishment 
was at the instance of the United States, it 
furnished some equitable considerations for 
compensating her in part, at least, for the in 
jury she had sustained. The proviso in the 
act requiring certain debts due to the United 
States, to be deducted from the appropria- 
tion, goes in some measure to corroborate 
and strengthen the construction, that the 
money was intended for the private benefit 
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of the widow and children; for, if it consti- 
tuted a part of the estate of Hopkins, and he 
died insolvent, the United States, hy the ex- 
isting law, would be entitled to priority of 
satisfaction, and the proviso would be super- 
fluous; and a statute ought never to be so 
construed as to draw after it such conse- 
quences, if it will admit of a construction 
which gives effect and operation to every 
part. Such must be presumed to have been 
the intention of the legislature, and not that 
any unnecessary and superfluous provision 
had been made. Upon the whole, although 
the claim of the complainant is supported by 
many equitable considerations, we cannot 
sustain it upon what we think is the fair con- 
struction of the act upon which it rests. The 
bill must, accordingly, be dismissed with 
costs. 



OGDEN (UNITED STATES v.). See Oases 
Nos. 15,912 and 15,913. 
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OGDEN V. WITHEKSPOON. 

[2 Hayw. (N. O.) 227.] 

Circuit Court, D. North Carolina. Dec, 1802. 

Repeal op Statutes— Retroactive Laws— Judi- 
cial AUD Legislative Fusotioxs— Limitation 
OF AcTiox — Suspension during Wah. 

[1. There are two rules for determining what 
statutes are repealed by a later one: (1) If the 
later act be inconsistent with the earlier, it re- 
peals the same. (2) If the later be reconcilable 
with the earlier, but legislates upon the same 
subjects and expressly repeals all other laws 
within its purview, the earlier is repealed.] 

[2. The act of North Carolina of 1715 (chap- 
ter 48, § 9) requiring claims against the estates 
of deceased persons to be filed within seven 
years, was suspended by the act of 1777 (chap- 
ter 2, § 101) which disabled British subjects 
from suing in the state courts; and the disabil- 
ity continued until the treaty of peace was en- 
forced in the state by the act of 1787, which de- 
clared the treaty to be a part of the law of the 
land.] 

[3. The act of 1715 was repealed by implica- 
tion by the act of 1789 which prescribed a short- 
er period of limitation; and the act of 1799, 
which declared that the act of 1715 had not 
been repealed and had continued in force, was 
ineifectual, as being an invasion of the judicial 
authority by the legislative power.] 

[4. It belongs to the judiciary, and not to the 
legislative, power to determine the extent and 
operation of laws after they are made, and an 
attempt by the legislature to determine retroae^ 
tively whether one act operated to repeal or sus- 
pend a prior one is void.] 

[This was an action by Ogden, administra- 
tor of Cornell, against "Witherspoon, admin- 
istrator of Nash.] 

The defendant pleaded the act of 1715, c. 
48, § 9: "Creditors of any person deceased 
shall make their claim within seven years 
after the death of such debtor, otherwise 
such creditor shall be forever barred." Di- 



vers other actions were in court pending 
upon the same pleadings; and the court ap- 
pointed a day for the argument respecting 
the validity and effect of the plea. On the 
day appointed, an argument was had, and 
the court took time to advise; and some 
days afterwards delivered their opinions in 
substance as follows: 

Before MARSHALL, Circuit Justice, and 
POTTER, District Judge. 

POTTER, District Judge. The act of 1789 
is inconsistent with that of 1715, for it estab- 
lishes a shorter limitation than the act of 
1715, and upon different terms. The act of 
1789, e. 23, § 4, enacts "that the creditors of 
any person or persons deceased, if he or they 
reside within this state, shall within two 
years; and if they reside without the limits 
of this state, shall within three years from 
the qualification of the executors or ad- 
ministrators, exhibit and make demand of 
their respective accounts, debts, and claims, 
of every kind whatever, to such executors or 
administrators; and if any creditor or cred- 
itors shall hereafter fail to demand and 
bring suit for the recovery of his, her, or 
their debt as above specified, within the 
aforesaid time limited, he, she, or they shall 
forever be barred from the recovery of his, 
her or their debt, in any court of law or 
equity, or before any justice of the peace 
within this state." Section 5 directs "ad- 
vertisements within two montiis after quali- 
fication," etc. The act of 1715, however, 
was in force till the act of 1789; but clearly 
Its operation was suspended by Act 1777, c. 
2, § 101, commonly called the court law, and 
by other acts passed after the beginning of 
the war, disabling British subjects to sue in 
our courts. The disabilities continued till 
the treaty of peace was enforced in this 
state by the act of 1787, which declares it to 
be a part of the law of the land. The act 
of 1799, declaring the act of 1715 not to have 
been repealed, and to have continued in 
force, has not the effect of making that act 
to have been In force after it was repealed, 
till re-enacted. 

MARSHALL, Circuit Justice. In the act of 
1789 there is this clause: "That all laws 
and parts of laws, that come within the 
meaning and purview of this act, are hereby 
declared void, and of no effect." There are 
two rules for determining what act shall be 
deemed to be repealed by a latter one. If 
the latter be inconsistent with the former, 
it repeals the former. If it be reconcilable 
with the former, but legislates upon the 
same subjects as the former does, and re- 
peals all other laws within its piurview, the 
former is repealed. Then what is the sub- 
ject of the 9th section of the act of 1715? 
The estates of all dead men and all cred- 
itors upon them, and a limitation of the time 
for the exhibition of such claims. What is 
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the subject of the latter act? Precisely the 
same estates and persons, and a limitation 
of the time for bringing forward their 
claims. There is a legislation in both acts 
upon the same cases. The repealing clause 
then extends to the section in question. The 
act of 1715 prescribes a limitation without 
an exception of persons; the act of 1789 ex- 
cepts persons under disabilities, such as femes 
covert and the like. If the act of 1715 be in 
force, persons under. disabilities, will be ex- 
cepted until the expiration of seven years, 
and not afterwards; for at that period all 
persons will be barred by the act of 1715, if 
It stands with the act of 1789. But why 
should the legislature design a permission 
for persons under disabilities to sue after 
the time prescribed in the act of 1789 for 
other persons, and until the completion of 
the seven yeajs fixed by the act of 1715, and 
not afterwards? The same reason which 
continued the exception till the expiration of 
seven years will still operate to continue it 
longer. If the exceptions are to last, as 
mentioned by the act of 1789, until the disa- 
bilities be removed, then the act of 1715 
must be repealed. The act of 1799 declares 
that the act of 1715 hath continued and shall 
continue to be in force. I will not say at 
this time that a retrospective law may not be 
made; but if its retrospective view be not 
clearly expressed, construction ought not to 
aid it That however is not the objection to 
this act The bill of rights of this state, 
which is declared to be a part of the con- 
stitution, says, in the fourth section, "that 
the legislative, executive, and supreme judi- 
cial powers of government ought to be for- 
ever separate and distinct from each other." 
The separation of these powers has been 
deemed by the people of almost all the states 
as essential to liberty. And the question 
here is, does it belong to the judiciary to de- 
cide upon laws when made, and the extent 
and operation of them; or to the legislature? 
If it belongs to the judiciary, then the mat- 
ter decided by this act, namely, whether the 
act of 1789 be a repeal of the 9th section of 
1715, is a judicial matter, and not a legis- 
lative one. The detennination is made by a 
branch of government, not authorized by the 
constitution to make it^ and is therefore, in 
my judgment, void. It seems also to be 
void for another reason. The 10th section 
of the first aiiicle of the federal constitution 
prohibits the states to pass any law impairing 
the obligation of contracts. Now, will it not 
impair this obligation, if a contract which, 
at the time of passing the act of 1789, might 
be recovered on by the creditor, shaU by the 
operation of the act of 1799, be entirely de- 
prived of his remedy? 

Upon the point of suspension of the act of 
1715, prior to its repeal by the act of 1789, 
I am of opinion with my brother judge, and 
for the reasons by him given, that it was sus- 
pended and continued so till the act of 1787, 
declaring the .treaty of 1783 to be a part of 
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the law of the land; for it was not settled 
till the making of the federal constitution, 
that treaties should ipso faoto become a part 
of .the laws of every state, without any act 
of the state legislature to make them so. It 
has been argued that, by an act passed in 
1791, all acts and parts of acts retained in 
the compilation of Mr. Iredell, and not by 
him declared to be repealed or obsolete, or 
not in force, shall be held to be in force; and 
that the 9th section of the act of 1715, being 
retained therein, and having no such declara- 
tion attached to it, is therefore in force. The 
whole of the act of 1789 is also retamed, and 
the repealing clause, as well as the other 
parts of the act: and if the repealing clause 
be in force, as no doubt it is, it had the same 
effect in 1791 as in 1788 and 1789, and con- 
tinued to keep the 9th section of the act of 
1715 repealed, until the passing of the act of 
1799. 

NOTE. This cause was removed to the su- 
preme court by writ of error, where it was also 
decided that the act of 1715 had been repealed 
by the act of 1789. 

N. B. The reporter was of the same opinion 
in 1799 when he published the manual, and 
placed the act of 1715 as taking effect in the 
year 1799; hut Judge Taylor, and some of the 
other judges of the court of conference, were of 
a different opinion, and held the act of 1715 
not to have heen repealed by that of 1789. 
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OGLE et al. v. EGB. 

[4 Wash. O. C. 584; 1 1 Robb, Pat Cas. 516.] 

Circuit Court, D. Pennsylvania. April Term, 
1826. 

Patents — Assigsmest— Suit at Law sr As- 
signee — Injusctios. 

1. Quaere. Whether an assignee of part of a. 
patent to be made, sold or used within a particu- 
lar district can maintain a suit at law? But he 
may in equity. 

[Cited in Jenkins v. Greenwald, Case No. 7,- 
270.] 

2, Gases in which, and terms on which in- 
junctions in eases of alleged infringements of 
patent rights, are granted. 

[Cited in Brooks v. Bicknell, Case No. 1,944; 
Woodworth V, Hall, Id. 18,017; Orr v. Lit- 
tlefield. Id. 10,590; Allen t. Blunt Id. 215; 
Brown v. Hinkley. Id. 2,012; Miller v. Mc- 
Elroy, Id. 9,581; Hussey v. Whitely, Id. 6.- 
950; Motte v. Bennett, Id. 9,884; Farmer 
V, Calvert Lithographing, etc., Co., Id, 4,- 
651.] 

The plaintiffs [Ogle and Withero] filed their 
bill on the equity side of the court, setting 
forth that the plaintiff Ogle is the original in- 
ventor of a new and useful improvement in 
the plough, for which he obtained a patent 
in the year 1818. That in the year 1824, he, 

1 [Originally published from the MSS, of Hon. 
Bushrod Washington, Associate Justice of the 
supreme court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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by deed, and for a valuable consideration, as- 
signed and conveyed to the other plaintiff all 
his exclusive right to the said invention, with 
the liberty of making, constructing, using, 
and vending the same to others to be used, in 
and throughout the state of Pennsylvania, 
with a power of attorney for those puiposes. 
That the defendant has, since the date of the 
said patent, and also of the said assignment 
within the state of Pennsylvania, constructed, 
and used ploughs with the improvement so 
patented, and is still employed in making and 
using the same. The bill prays an injunc- 
tion, which was granted at a former session 
of this court imtil answer or further order. 

The defendant, without having put in an an- 
swer, now moved to dissolve the injunction 
for the following reasons. 1. Because a pat- 
ent cannot be partially assigned,- so as to ena- 
ble the assignee to bring an action in his own 
name. Tyler v. Tuel, 6 Cranch [10 U. S.] 324; 
Whirtemore v. Cutter [Case No. 17,600]. 2. 
Because the bill does not charge the possession 
of the invention by the plaintiffs, 1 Madd. 
Ch. Prac. 137. On the other side were cited, 
Gods. Pat 169, 177; 2 Madd. 177; 1 Ves. Sr. 
476. 

C. J. IngersoU, for defendant. 
Mr. Read, for plaintiffs. 

WASHINGTON, Circuit Justice. As to the 
first ground for dissolving the injunction, I 
shall content myself with observing, that 
whether an assignee of part of a patent, cir- 
cumscribed as to the interest hy local limits, 
can maintain a suit at law in his own name, 
or xmlted with the patentee or not (a ques- 
tion unnecessary to be decided in this case); 
there can exist no doubt but that he may 
support a suit in equity to enjoin thu-d per- 
sons from infringing the patent, and for an 
account. 

2. I take the rule to be, in cases of injunc- 
tions in patent cases, that where the bill 
states a clear right to the thing patented, 
which, together with the alleged infringement, 
is verified by affidavit; if he has been in pos- 
session of it by having used or sold it in part, 
or in the whole, the eomt will grant an injunc- 
tion, and continue it till the heai-ing or further 
order, without sending the plaintiff to law to 
try his right. But if there appear to be a 
reasonable doubt as to the plaintiffs right, or 
to the validity of the patent, the court will 
require the plaintiff to try his title at law; 
sometimes accompanied with an order to ex- 
pedite the trial; and will permit him to re- 
turn for an account in case the trial at law 
should be in his favour. Hill v. Thompson, 
3 Mer. 622, cited in Eden, Inj. 260-262; 14 
Ves. 132; 3 Jler. 624, 628; Coop. Eq. Prac. 158; 
6 Vos. 707; 1 Madd. Ch. Prac. 113; 14 Ves. 
130; Amb. 406; 1 Vem. 120; 2 Madd. 175; 3 
Atk. 496; 3 Brown, Oh. 376. Now in this 
case, the patent was granted in 1818, and is 
on its face free from all exception. Six years 
after the issuing of the patent, the patentee, 
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for the consideration of $700 paid to him, sold 
and assigned to his co-plaintiff his right and 
title to the same within the state of Pennsyl- 
vania. This is therefore a strong case for re- 
taining the injunction imtil the answer, or un- 
til the invalidity of the patent, or the want of 
title in the plaintiffs, is established at law. 
Motion overruled, with costs. 



OGLETHORPE, The (McKENZIE v.). See 
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° In re O'HALLORAN. 
[8 Ben. 128.] i 
District Court, S. D. New York. June, 1875. 

AtTOUNET — JdKISDICTION — PjlACTICE. 

The fact that the attorney for a voluntary 
bankrupt, who signed the petition as such at- 
torney, had not at that time been admitted to 
practice in the district court of the United 
States where the proceedings are pending, is 
not a ground for dismissing the proceedings, but 
for an order, on notice to the bankrupt and the 
alleged attorney, that such alleged attorney will 
no longer be recognized as attorney in the case. 

[In the matter of Dennis W. O'Halloran, a 
voluntary bankrupt] 

In this case, the attorney for a creditor, 
who had proved his debt, objected before the 
register to the proceedings of the bankrupt 
on the ground that the attorney for the pe- 
titioner, who had signed the petition and 
other papers as such attorney, was not at 
the time admitted to practice in the court 
of which fact he furnished proof. The reg- 
ister decided that the objection must be made 
to the coiurt, whereupon the proof was pre- 
sented to the court 

BLATOHFORD, District Judge. This is 
no ground for dismissing the proceedings. It 
is ground for making an order, on notice to 
the alleged attorney and to the bankrupt 
declaring that the alleged attorney will no 
longer be recognized as attorney. 
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Es parte O'HARA.a 

Circuit Court District of Columbia. Nov. 28. 
1860. 

Patents— Rejection- op Application-— Retorn 
OF Fee — Renewal — Appeal. 

[1. Under the act of 1836, c. 357, § 7 (5 Stat 
119,) the applicant for a patent on notice of 
its rejection by the commissioner of patents, 
has an election either to withdraw his applica- 
tion and receive back his §20 or to appeal, and 
on his withdrawal of the application the com 
missioner's decision becomes final.] 



1 [Reported by Robert D. Benedict Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.] 

2 [Not previously reported.] 
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[2. An affidavit by an applicant that he signed 
a power of attorney authorizing his attorney 
to withdraw his application without knowledge 
of its contents, and that he had no knowledge 
of its withdrawal, is not sufficient to allow him 
to renew his application after 10 years from its 
rejection by the commissioner and its withdraw- 
al by his attorney.] 

[Appeal by John O'Hara from the decision 
of the commissioner of patents refusing to 
giant him a patent for bis improyement in 
bats.] 

aiORSELI/, Circuit Judge. The appellant 
describes bis claim thus: "What I claim 
as new, and for Tvbicb I desire letters patent, 
is piercing the whole surface of the hat at 
short intervals with small boles, thereby de- 
creasing its weight and rendering it pervious 
to the air. I also claim the forming of the 
sweat leather in the manner described for the 
purpose specified. And I also claim the in- 
troduction of cork between the sweat leather, 
and the body of the hat" Upon the refusal 
of the commissioner to grant lettei-s as pray- 
ed, O'Hara filed his reason of appeal: "Be- 
cause the commissioner of patents has not 
shown any sufficient reasons in law or in 
fact for refusing to grant this appellant a 
patent for his said invention as prayed for 
in his application for the same." The com- 
missioner, in his report in reply, says: "That 
on May 18, 1848, appellant filed an applica- 
tion for a patent in this office, for alleged 
improvements in hats, which was rejected 
Februaiy 15, 1849. On June 30, 1850, this 
application was withdrawn from the office by 
his regularly authorized attorney. The spe- 
cification described a bat pierced with small 
holes at a little distance apart, all over its 
surface, to ventilate and make the body light, 
a peculiar mode of forming the sweat-leather; 
and a mode of introducing strips of cork 
between the rows of holes in the sweat- 
leather and attaching them thereto. On Jnne 
20, 1860, the appellant renews this applica- 
tion for a patent, for the same invention, 
which was refused, on the ground of abandon- 
ment. The negligence of the appellant has 
gone too fai*. He has slept on his invention 
for nearly ten years; and is brought by his 
own acquiescence into the condition of pre- 
sumed abandonment. His position before 
the office was clearly defined bj-- his honor, 
Judge Merrick in the case of "SVickersham 
V. Singer [Case No. 17,610], and the reason- 
ing in that case applies in its full force in 
this." Patent office letter of July 9, 1860, 
to O'Hara, amongst other things, states: 
"Without discussing the pertinency of the 
references given you in rejecting your appli- 
cation in 1849, you are informed tiiat the of- 
fice must regard your invention as aban- 
doned," &c. 

As a foundation for reinstating the case al- 
luded to in the proceedings of the office just 
recited, the appellant, with bis petition and 
specification, filed an affidavit dated August 
].4> 1S60. the substance of which is: "That, 
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in the year 1848, he filed an application for 
a patent upon an invention of a ventilating 
hat. That he employed an attorney in Wash- 
ington, J. J. Greenough, who filed said case 
according to said O'Hara's instructions. But 
he further says at the time he executed the 
said application in said Greenough's office in 
Washington, he signed sundry papers, the 
ti'ue import of which he did not understand; 
one of which papers seems since to have been 
a power of attorney or writing empowering 
him to withdraw his said application, which 
he did not wish withdrawn under any cir- 
cumstances, until his resources were ex- 
hausted in seeming Ms first rights. That, 
before making up the case and filing the 
same, he requested said attorney to go and 
examine the patent office thoroughly to learn 
whether his invention was patentable, which 
examination he did perform, in said O'Hara's 
presence, and reported to him that he was not 
anticipated and could secure a patent for 
his said invention, and there was no risk in 
paying his money, and he left the case with 
him to prosecute, and removed with his fam- 
ily to the extreme West, within a few months 
afterwards. That he paid him for his serv- 
ices, which he holds a receipt for at this time. ' 
That he wrote him divers letters, but could 
not hear from him until more than two years 
had elapsed, at which time he wrote that said 
case was rejected for want of novelty. At 
this time he had met with serious misfortunes 
in business, and was unable to raise funds 
to fee an attorney to prosecute his said appli- 
cation, and from that time to this, having had 
a large family to support by daily labor, he 
had to delay said prosecution; but believed 
at all times he could prosecute his case when- 
ever he became enabled; not at any time in- 
tending to abandon it. When his attorney, 
Amos Broadnax, of Washington, D. C, took 
the case in hand in June last, after his in- 
vestigation of the same, he reported that his 
(said O'Hara's) application had been with- 
drawn by the said Greenough, which was 
without his (said O'Hara's) knowledge or con- 
sent." The aforegoing is the case laid before 
me, according to due notice previously given, 
and the appellant hath filed his argument in 
writing by his attorney, and submitted the 
case. 

The object in this case appears to have been 
in substance to reinstate a case, for the same 
claim, and on behalf of the same party, tried 
and determined by the commissioner on the 
merits, and rejected by him, in the year, 1849, 
and by the appellant (or his attorney), under 
the right given to him by the 7th section of 
the act of 1836, withdrawn, receiving back 
$20, as therein provided. The grounds on 
which the application rests are the circum- 
stances stated in the aforegoing affidavit, and 
the argument is that O'Hara did not abandon 
his invention to the public— First, because the 
mere act of withdrawal does not work an 
abandonment of the invention to the public 
by operation of law; second, that the mere 
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loss of time does not; and, third, that neither 
John O'Hara or the public have done any- 
thing, Avhereby the public have acquired a 
right to the invention. The question to be 
considered is "whether this method of recourse 
is open to him. Whether a withdrawal un- 
der some particular circumstances would or 
would not be evidence of abandonment need 
not be considered, because the present is not 
such a case. Act 1836, c. 357, § 7, authorizes 
and mates it the duty of the commissioner 
of patents, amongst other things, to examine 
the inventions and proceedings therein direct- 
ed for the obtaining of a patent, to determine, 
under the conditions therein mentioned, who 
of the applicants is or is not entitled to a 
patent The lattei part of the clause, which 
is the part bearing particularly on the ques- 
tion now under consideration, provides that if 
the commissioner thinks the application ought 
to be rejected because of a double use, or 
that description is defective and insufficient, 
"he shall notify the applicant thereof, giving 
him briefly such information and references 
as may be useful in judging of the propriety 
of renewing his application, or of altering his 
specification to embrace only that part of the 
invention or discovery which is new. In 
every such case, if the applicant shall elect to 
withdraw his application reliuquishing his 
claim to the model, he shall be entitled to re- 
ceive back twenty dollars, part of the duty 
required by this act, on filing a notice in 
writing of such election in the patent office, a 
copy of which certified by the commissioner 
shall be a sufficient warrant to the treasurer 
for paying back to the said applicant the said 
sum of twenty dollars. But if the applicant 
in such case shall pereist in his claims for a 
patent with or without any alteration of his 
specification, he shall be required to make 
oath or affirmation anew in manner afore- 
said. And if the specification and claim sliall 
not have been so modified, as in the opinion 
of the commissioner shall entitle the appli- 
cant to a patent, he may on appeal, and upon 
request in writing, have the decision of a 
board of examiners," &C- (since changed to 
an appeal to either of the judges of the cir- 
cuit court of the District of Columbia, by the 
several acts of congress on the subject by 
which said appeal is provided), "by giving 
notice thereof to the commissioner, and ffiing 
in the patent office, within such time as the 
commissioner shall appoint, his reasons of ap- 
peal," &c. The notice as required was given 
by the commissioner, with the references on 
which his decision was founded, that the ap- 
pellant's invention had been anticipated in 
the year 1S49. At that time O'Hara had an 
election, given by the statute, either to give 
notice to the commissioner of his desire to 
appeal, or to withdraw his application and 
receive back $20, relinquishing his claim to 
the model, as before stated. He did the lat- 
ter, by his attorney, thereby suffering the de- 
cision to become final, and so it was sufiCered 
to remain until the filing of the application 



in this case in the year 1860. With respect 
to the circumstances alleged by him that he 
signed the power of attorney authorizing the 
withdrawal of the application, without know- 
ing what it was, however true this maj- be, 
it cannot he considered as sufficient, proceed- 
ing as it did from carelessness. 

How far the other circumstances mentioned 
in the affidavit might have weight in anothei* 
tribunal to which the appellant may resort 
it is not for me to say. I cannot satisfy 
myself that it can be given here. I have 
endeavored duly to appreciate the learned ar- 
gument on behalf of the appellant, and, so 
far as its principles relate to the original 
rights of the inventor in the property of his 
discoveries, they may be just; but when he 
resorts to the public for protection in the ex- 
clusive enjoyment, they become modified, re- 
ciprocal rights arise, a valuable consideration 
must be given, and the very terms and con- 
ditions upon which the grant will be made 
must be complied with, amongst others, is 
this very right of appeal. I will conclude 
by quoting the language of Judge McLean, 
in delivering the opinion of the supreme court 
in the case of Shaw v. Cooper [7 Pet. (32 U. 
S.) 292]: "It is undoubtedly just that every 
discoverer should realize the benefits result- 
ing from his discovery for the period con- 
templated by law. But these can only be 
secured by a substantial compliance with 
every legal requisite. His exclusive rieht 
does not rest alone upon his discovery; but 
also upon the legal sanctions which have bren 
given to it, and the forms of law with which 
it has been clothed." 

For the foregoing reasons, I think the de- 
cision of the commissioner is correct, and it 
is hereby affirmed. 



Case ISo. 10,465. 

In re O'HARA. 

[8 Am. Law Reg. (N. S.) 113; 1 Am. Law T. 

Rep. Bankr. 123; 15 Pittsb. Leg. J. 

134; 3 Pittsb. Rep. 111.] 

District Court, W, D. Pennsylvania. Dec. 15, 
1868. 

Bankrxjptot — Costs — CoaiPENSATion or Credit- 
ors' Counsel— CoXTRiBDTiON peom 
Other Creditors. 

1, Compensation of counsel for petitioning 
creditors in involuntary bankruptcy is taxable 
as part of the costs of the proceedings, and 
payable out of the fund realized. 

[Cited in Ex parte Jaffray, Case No. 7,170; 
Re King, Id. 7,780.] . 

2. But the principle does not extend to give 
petitioning creditors a right to contribution from 
the other creditors in case of failure to realize 
a sufficient fund to pay expenses and counsel 
fees. 

In bankruptcy. Counsel for the petition- 
ing creditors presented to the register a 
claim of $1,500 for compensation for their 
services as counsel, which they asked to 
have taxed in their favor as costs in the 



[18 Fed. Cas. page 628] 



CCase No. 10,465) O'HARA 



proceedings, to be paid out of the funds in 
the hands of the assignees. At the time of 
presenting said claim, they also maae proof 
that notice of their intention to do so had 
been served upon the bankrupt and the as- 
signees. The banlirupt neither appeared in 
person, nor was he represented by counsel. 
The assignees appeared and filed a written 
objection to the allowance of said claim, on 
the ground that no provision therefor is 
made either in the bankrupt act [of 1S67 (14 
Stat 517)] or general orders; admitting, 
however, the extent of the services render- 
ed, and the reasonableness of the charge 
threrefor. 
By SAMUEL HARPER, Register: 
A question similar to this one has been de- 
cided in favor of allowing compensation to 
the petitioning creditors' counsel by Judge 
Bryan, of the United States district court 
for South Carolina. In re Williams [Case 
No. 17,704]. It is truS that the decision in 
that matter rested on an analogy drawn 
from the practice in the courts of that state, 
in chancery, in allowing counsel fees on a 
creditors' bill against the insolvent estates 
of deceased persons, yet the learned judge 
gives other equitable and just reasons for 
the allowance. "There is," said he, "a very 
cogent reason why any single creditor 
should feel at liberty to prosecute without 
the fear of having his claim swallowed up 
by the expenses of the suit— even when suc- 
cessful. The act contemplates fraud as the 
ground of prosecution in a great variety of 
forms. Instant action by one creditor in a 
precise locality, separated from all other 
creditors, and without opportunity of coun- 
selling with them, is necessary for the effi- 
cient administration of the law, and the pro- 
tection of the whole body of creditors. To 
wait for time for consultation would, in nu- 
merous instances, be to lose the golden mo- 
ment, and let the fraudulent debtor go free." 
In that case it was remarked that, "in con- 
templation of law, so far as his property is 
concerned, the bankrupt is dead. He is no 
longer entitled to control over it, or the dis- 
tribution of it It is assets in the possession 
of the court, to be administered by the 
agency of an assignee, for the equal benefit 
of all creditors— not preferred and protect- 
ed by liens— and such lien-creditors secured 
in their liens, as in the case of an insolvent 
deceased's estate." In the present case, this 
condition of things exists as the result of 
the proceedings instituted, and (after an un- 
usually "severe struggle) successfully prose- 
cuted by the petitioning creditors; and al- 
though the bankrupt act and general orders 
are silent upon the subject, I think it is 
within the equity of the court to say wheth- 
er the general creditors shall reap the bene- 
fit and share in the burdens, or whether they 
shall be entirely esempt'from the latter, and 
the expense of preparing the petition and its 
prosecution to the decree of bankruptcy be 
thrown upon the petitioning creditors alone. 



To say the latter, is to say that the involun- 
tary feature of the bankrupt law is a delu- 
sion and a fraud. A decision that casts such 
a pecuniary burden upon the creditor who 
rescues the property of a fraudulent debtor 
for the benefit of all his creditors, will vir- 
tually amount to the abrogation of the invol- 
untary provisions, for it will deter individual 
creditors from instituting proceedings against 
their debtors, which are almost sure to in- 
volve them in still greater pecuniary loss. 
The debt of the petitioning creditors in this 
matter, as proved , before the register, 
amounts to ?1511.80. If the burden of this 
claim should be thrown on them, and tne 
bankrupt's estate should pay all debts in 
full, it follows that the petitioning creditors 
would realize out of the estate eleven dollars 
and eighty cents, or considerably less than 
one per cent, while the other creditors would 
realize one hundred per cent. 

It is no answer to this position to say that 
the creditors of a debtor can consult togeth- 
er before proceedings are instituted, and 
agree to equally bear the necessary ex- 
penses. I have no knowledge of any bank- 
ruptcy matter all the creditors in which 
could be got together in time to prevent the 
accomplishment of the debtor's purpose. It 
is difficult to follow the most kinds of prop- 
erty after the possession has passed to oth- 
ers; and the hope of recovering the value of 
such property from those who may have aid- 
ed the debtor in his fraudulent transactions, 
affords but little encouragement for the in- 
stitution of legal proceeding^ necessarily ex- 
pensive. The suggestion that the creditors 
may or should consult before filing the peti- 
tion, and agree to bear the expense jointly, 
is, however, a recognition of the equity of 
this claim. To allow this claim is merely to 
say— after the successful prosecution of the 
petition— what the creditors themselves 
would almost universally say before the fil- 
ing of the petition. And there is more rea- 
son and justice in saying it now, because by 
the prompt action of the creditor who first 
learns of the fraudulent actions of the debt- 
or, much more of his property is rescued for 
the benefit of the creditors than would be 
the ease if the proceedings were delayed un- 
til the creditors could be got together for 
consultation. The summary processes of 
the bankrupt law encourage prompt action. 
Its involuntary provisions were intended to 
be efficient in the punishment of dishonest 
debtors, and the distribution of their prop- 
erty among their creditors. That efficiency 
would be entirely neutralized if the petition- 
ing creditors, instead of acquiring advantages 
by their proceedings, are to incur heavy pe- 
cuniary burdens. 

The analogy in the South Carolina case I 
have cited, does not, however, exist in Penn- 
sylvania, but I do not think it necessary 
that it should. I base my opinion on the 
equitable rule that he who shares in a bene- 
fit should contribute a like "share to the ex- 
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penses incurred in realizing tlie benefit. The 
bankrupt law is intended to be an uniform 
system. If It be just and equitable in Soutb 
Carolina to tax the compensation of the 
counsel for the petitioning creditor as part 
of the costs, as I believe it is, it is just and 
equitable to do the like in Pennsylvania. 

The case Ex parte Plitt [Case No. 11,228] 
is some-\vhat in point. One Mathias Aspden 
died in London, 1824, leaving an immense 
personal estate to his "heir at law" or "law- 
ful heir," Litigation followed to determine 
who was entitled to the estate, and occupied 
the attention of the federal courts from 1826 
to 1852. Several of the most eminent coun- 
sel in the country were concerned in it; and 
the question presented in Ex parte Plitt [su- 
pra] in relation to counsel fees was raised 
by counsel, who, owing to the complex char- 
acter of the litigation, were instrumental in 
securing the fund for the successful claim- 
ants, though in the end they represented 
conflicting interests. Judge Kane, in the 
absence of Judge Grier, delivered the opin- 
ion of the circuit court I quote as follows: 
"Over and above the fees of office, this fund 
is subject to three classes of charge: 1st. 
The necessary expenses of ascertaining it, 
and reducing it into possession. 2d. A rea- 
sonable compensation for its safe keeping, 
and the supervision of its interests. 3d. The 
expenses of ascertaining the proper dis- 
tributees, and making distribution among 
them." In the first class he included the ex- 
penses paid by an unsuccessful claimant for 
a commission to England, and $1000 as com- 
pensation for services in securing a large 
amount of money to the estate. In the third 
class he included the claims for counsel fees, 
and said: "We have no doubt of the power 
of the court, where a fund is within its con- 
trol, as in the ease before us, to take care of 
the rights of the solicitors who have claims 
against it, whether for their costs, technic- 
ally speaking, or their reasonable counsel 
fees." Again: "Now, it is the familiar rule 
of courts of equity, where a suit has been in- 
stituted and carried on for the benefit of 
many, that all who come in to avail them- 
selves of the decree shall bear their just 
proportion of the charges." The parallel is 
sufficiently clear to need no application to 
the present matter. 

Of course this decision would not give to 
the petitioning creditors the right to enforce 
contribution from the other creditors in case 
of failure. It is only when success follows 
his petition, and there are assets to be dis- 
tributed, that they can be called on to share 
the expense. The petitioning creditor takes 
these chances; and should he fail to obtain 
a decree of bankruptcy, or after decree fail 
to discover assets, he must bear .the burden 
alone. The only general principle ruled is, 
that the compensation of the counsel for the 
petitioning creditor is taxable as costs in 
eases of involuntary bankruptcy. No gen- 
eral rule can be laid down as to the amount 



of compensation. That is a subject within 
the discretion of the court, and cannot be 
determined hj an agreement between the 
parties. The practice observed in this case 
is approved, and will be a precedent to gov- 
ern in all like matters. 

McCANDLESS, District Judge. As the so- 
lution of this question does not depend upon 
any statutory provision, and, as a precedent, 
is of consequence to the profession and the 
public, before concurring with the register, 
I have given to the subject mature consider- 
ation. I have arrived at the conclusion that 
his opinion is based on sound principles, and 
sustained by sufficient authority. The fund 
is within the control of the court, and it is 
our province so to administer it as to do 
exact justice to all the creditors. We have 
judicial knowledge of the professional serv- 
ices rendered by the able counsel of the pe- 
titioning creditors, by whose exertions the 
fund has been realized; and, as we consider 
the fee charged reasonable, it is proper that 
their compensation, as one of the incidental 
expenses, should be deducted before distri- 
bution. The decision of, the register is af- 
firmed. 



Case No. 10,466. 

O'HARA V. HAWBS. 

[3 App. Com'r Pat. 247.] 

Circuit Court, District of Columbia. Dec. 9, 
1859. 

Patent Oppice Rules— Testimony is Contested 

Cases— P0STPONBMEST—D1SPENSIN& 

■with Rules. 

[Certain rules of the patent office made in pur- 
suance Of act March 3, 1839, § 12 [5 Stat. 355], 
giving the commissioner power to make rulqs 
respecting the taking of testimony in contested 
eases, provide that upon the declaration of an 
interference a day will be fixed for the hearing 
of the case, previous to which the arguments 
must be filed; and, if either party wishes a post- 
ponemeut of either "the day for closing the tes- 
timony" or the day of hearing, he must within 
a certain time, by affidavit, show sufficient rea- 
sons, etc. Held, that such rules are binding up- 
on the parties and the commissioner, and can- 
not be dispensed with by the latter so as to 
permit the introduction, against objections, of 
depositions taken after the day fixed for clos- 
ing the testimony.] 

[Appeal by James O'Hara from the decision 
of the commissioner of patents in the matter 
of interference declared between the applica- 
tion of said John L. Hawes and the said 
James O'Hara for an improvement in retort 
for distilling coal oil.] 

MORSELL, Circuit Judge. The examiner's 
report of April 19, 1859, adopted by the acting 
commissioner as his decision, makes the fol- 
lowing statement of the case; "On November 
27, 1858, James O'Hara filed an application 
for an improvement in retorts for distilling oil 
from coal, which consisted in the application 
of an archimedean screw-stirrer in a vertical 
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retort or distilling tower wliere the screTV did 
not occupy the whole cavity of the circular 
tower, and which left thereby a vacant space 
between the extremity of the blade of the 
screw and the internal surface of the wall 
of the retort The screw by power is made to 
revolve and cause the continuous elevation of 
the central portions of the charge of coal, 
while at the same time the coal descends 
through the space between the screw and the 
wall of the retort The claim is made for the 
employment in an. upright retort for distilling 
coal of a revolving screw, of a circumference 
smaller than the interior of the retort, so ap- 
plied that while hy its revolution it produces 
a continuous elevation of the central poition 
of the charge it permits and causes a contin- 
uous descent of the surrounding portion, by 
gravitation, and thus produces a positive, 
continuous, and uninterrupted upward and 
downward circulation, substantially as and 
for the purpose- herein set forth. The ofBLce 
granted a patent to O'Hara for the above im- 
provement, which was dated December 28, 
1858. On March 8, 1859, John L. Hawes filed 
an application for an improvement in. coal-oil 
retorts, in. which the nature of the invention, is 
substantially the same and the claim con- 
cludes in, the same language with that de- 
scribed in the patent of Q'Hara,. Hawes filed 
a caveat in this office, dated November 27, 
being the same day on which O'Hara filed his 
appliiiation. Interference was. declared by 
the office March 1^, and the day of heartug 
fixed for April IS. No testimony to show 
priority is adduced by O'Hara, but in his ar- 
gument stress is laid upon the fact of the con- 
temporaneous filing of his application and of 
the filing of Hawea' caveat, and as the latter 
is presumed to relate to an incomplete taven- 
tion that priority, therefore, rightly belongs 
to him, O'Hara. He also objects to the re- 
ception of any testimony offered by Hawes 
inasmuch as such was not forwarded to the 
office, one week before the day of heai-ing 
said interference and as the rule of the office 
points out the tune for transmitting testi- 
mony, when such is received at a later date, 
he protests against its admissibility inas- 
much as he had no opportunity to take any 
testimony to rebut any evidence sought to be 
adduced. Testimony from Hawes was filed 
in the office on the morning of April 18, with- 
out accompanying argument This testimony 
has been received and allowed by the ex- 
aminer because, although not in strict con- 
formity with the office notice, yet it is not con- 
trary to the rules of evidence, copies of which 
were forwarded to both parties, and because 
13ie law does not stringently declare what 
shall be the latest period for receiving testi- 
mony in cases of interference provided it be 
furnished before the day of bearing. Office 
rule 97 (Kules and Regulations) appears to 
contemplate a case such as the present, where 
a technical objection is raised by one party; 
and in this case with peculiar force, for 
O'Hara received notice of the time and place 
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for taking this testimony, the objection to 
which has been made by him and on the face 
of the depositions taken and forwarded by 
the justice. It appears that O'Hara and his 
attorney were present at the taking of testi- 
mony and offered no protest nor did O'Hara, 
by himself or attorney, forward any protest 
to lihe office before the day of hearing and 
thus give the office an opportunity to allow 
him to put in rebutting evidence, ^or the 
above reasons, therefore, it has been deemed 
but equitable to Hawes to receive the testi- 
mony on his part" The examiner then pro- 
ceeds to state the substance of Hawes' testi- 
mony so received and admitted by the ex- 
aminer and to overrule the objection made to 
the admissibility by the counsel of the ap- 
pellant^ which testimony seems to form the 
only ground on which he decides the point 
of priority in favor of said Hawes. This re- 
port was adopted and confirmed by the acting 
commissioner April 25, 1839, and priority of 
invention awarded to- Hawes, and a patent 
ordered to- issue to him. 

Thirteen reasons were filed by the appellant 
for appealing from the said decisions Eight 
of them relate to the inadmissibility of the 
testimony ofEered and admitted on behalf of 
Hawes, the other part relates to the merits 
of the subject As the reasons appear suffi- 
ciently special and extensive to cover all the 
objection for consideration it will not be 
necessary to state them particularly here. 
The acting commissioner in his reply and re- 
port, in the first part thereof, offers his an- 
swer as to the subject of the last part of the 
reasons. The subsequent part, in answer to 
the subject of the first eight reasons, is as 
follows: "It is objected that this testimony 
was taken in opposition to the rules of the 
office established in such cases; that, being 
taken after the Monday preceding the day of 
hearing, it should not have been considered. 
A copy of these rules made hj virtue of sec- 
tion 12 of the act of congress of March 3, 
1839, is herewith submitted as attached to 
tiie office circular, and an older office circular 
(with the rules) also in use is also submitted. 
In this case it happened that the newer office 
circular fixing the day of closing the testi- 
mony on the aionday previous to the day 
of hearing was sent to O'Hara, while Hawes 
received the older circular, in which the day 
of dosing testimony is not fixed. It may be 
remarked that the fixing a day of closing the 
testimony is not directed in the rules, but is 
rather an office regulation based upon the 
rules. Upon the hearing of the interference 
it was found, on examination of the papers, 
that Hawes had not received from the office 
any limitation of the period of taking testi- 
mony, provided it was taken before the day 
of hearing, as an inspection of the above- 
mentioned older office circular- will indicate; 
Inasmuch, then, as Hawes, by official notice, 
was not lunited, it was not deemed^equitable 
to adhere to the more usual and newer- regu- 
lation fixing; the limit at the Monday previr 
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ous; and, as he had really complied with the 
ofiScial notice forwarded to Mm, the testi- 
mony was allowed and taten into considera- 
tion, and in so doing it was deemed that no 
injury coiild result to O'Hara therefrom, for 
the record of the testimony shows that 
O'Hara was notified of the time of taking 
such testimony, was present at the taking, 
and did not then object to the reception of 
said testimony, and it is to this new objec- 
tion at that time by O'Hara, that the ex- 
aminer alluded in the report upon the inter- 
ference made by him to the commissioner. 
This omission to urge the objection to re- 
ceiving said testimony would operate to place 
O'Hara subject to clause 90 of the rules and 
regulations of tiiis office, and to make his 
subsequent) objection a technical rather ttian 
an equitable one," etc 

This is the case, with all the original pa- 
pers and evidence, etc., as laid before me by 
the commissioner at the time and place of 
hearing, when also the parties appeared by 
their counsel, filed their respective argu- 
ments, and submitted the case. The prelun- 
inary question raised by lihe objection to the 
admissibility of the testimony is rested upon 
the ground that it was not taken according 
to the rules and regulations of the patent 
office on that subject Those rules were 
made by the commissioner under the au- 
thority of the act of congress of March 3, 
1839, § 12, which says, "That the commis- 
sioner of patents shall have power to make 
all such regulations in respect to the taking 
of evidence to be used in contested cases be- 
fore him as may be just and reasonable." 
In a contested ease such as this is, the rules 
and regulations on the subject of taking evi- 
dence are binding upon the pairties, and each 
party is entitled to the benefit of them, and, 
until abrogated, are as binding upon the com- 
missioner himself, as much so as they would 
be if enacted in so many words in the statute 
itself. The parties therefore- have a legal 
right to claim that the evidence should be 
taken according to said rules and regulations; 
and, in the admission or rejection of the testi- 
mony on the trial, the commissioner has no 
right to vary or adopt any other rule for any 
special case. The circular in this case sent to 
the appellant was the one which the com- 
missioner calls the "new one," and it pro- 
vides, in express terms, that the taking of 
the testimony must be closed on the Monday 
next before the day appointed for the trial, 
which was April 18. The notice given to 
him by the appellee to attend the taking of 
the testimony stated the time to be on April 
11, a day after the day limited for the closing 
thereof, and, without giving the names of the 
witnesses intended to be examined, gave but 
that short interval to take his rebutting evi- 
dence and to file the required argument be- 
fore the commissioner. This seems to me to 
be hardly reasonable time, even if there had 
been no time limited by the rule. To obviate 
this objection, the commissioner says there 



were two circulars, which he calls the "old" 
and the "new," and that there was no time 
limited in one of them for closing the testi- 
mony, and that it was this latter kind that 
was sent to the appellee. If such was the 
case, did not the subsequent rule limiting the 
time modify the old regulation? Otherwise 
the evil which has happened in this case 
might constantly occm*. The commissioner 
says that it may be remembered that the 
fixing a day of closing the testimony is not 
indicated in the rules, but is rather an office 
regulation, based upon the rules. In this it 
would appear that the commissioner is mis- 
taken. The forty-second and forty-third rules 
are to this effect: "Upon the declaration of 
an interference a day will be fixed for the 
hearing of the cause." Previous to this lat- 
ter day, the arguments of coimsel must be 
filed, if at all. "If either party wishes a 
postponement of either the day for closing the 
testimony or the day of hearing, he must, be- 
fore the day he thus seeks to postpone is 
past, show by affidavit a sufficient reason for 
such postponement." These rules seem to me 
too imperative to permit of the equitable rule 
which seems to have been on the mind of the 
commissioner. It is also said that the appel- 
lant was present, and did not object There 
is no evidence that h.e consented, but the re- 
verse, as he would not act even to cross-ex- 
amine the witnesses. 

I am entirely satisfied, therefore, that the 
acting commissioner erred in admitting the 
testimony in evidence, and that, the said evi- 
dence being so inadmissible, the award of 
priority to the appellee ought not to have 
been made, and that said decision ought to 
be reversed, annulled, and set aside, and the 
same is hereby so done. 



Case -No. 10,467. 

O'HARA et al, v. The MARY. 

[1 Bee, 100.] i 

District Court, D. South Carolina. June 4, 
1798. 

Admiralty Jurisdiction — Amount Ikvolved— 
Ohangixs Sehurity. 

Of three several sums advanced for repairs 
and outfit of this vessel, one only could attach 
as a sufficient lien to give jurisdiction to the 
admiralty; and that security having been chan- 
ged, the libel was dismissed in toto. 

[Cited in Putnam v. The Polly, Case No. 11,- 
482.] 

In admiralty. 

BY THE COURT. The libel states three 
allegations whereon to found a daim against 
this ship: 1st For 741 dollars, laid out by 
Campbell and O'Hara as ship's husband, at 
Jamaica, for the benefit of the owner and 
owners of said ship, (and particularly for 
the benefit of J. G. Glover of New-York, the 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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proprietor of tbe sMp by virtue of a bill of 
^ale or transfer from Ricliard Huglies, tbe 
registered owner) to procure insurance on lier 
intended voyage from Kingston to Charleston. 
2d. For 402 dollars, advanced by a Mr. Earle, 
in Jamaica, to the captain, for necessaries 
for the ship; for which sum the captain drew 
a bill on the reputed owner of the ship, ex- 
pressing that the same was for and on ac- 
.count of the disbursements of the ship. This 
bill was afterwards indorsed by Daniel O'Ha- 
ra and son, that Earle might be enabled to 
pegotiate it This was done at the particu- 
lar request of the captain, who, in considera- 
tion thereof, agreed to deliver, and actually 
delivered, possession of the ship to these in- 
dorsers, as security. They now hold the ship 
for that pnrpose; and the bill having been 
pro'tested and returned, it is insisted that the 
ship must be considered as duly hypothecat- 
ed. 3d. For 600 dollars, advanced by said 
Daniel O'Hara and son in Charleston, to the 
captain for wages of the crew. For this sum 
also another bill was drawn by the captain 
on Glover, the reputed owner, for value re- 
ceived in the disbursements of the ship. 
This transaction was also, by agreement of 
the captain, to be considered as an hypothe- 
cation of the vessel; and this bill, too, was 
protested. To reimbmrse these several sums 
the libel prays that the ship may be sold, and 
the balance, if any, paid to said Daniel O'Ha- 
ra and son, for and in behalf of said Glover, 
who is legally entitled thereto as purchaser 
from Richard Hughes, the registered owner, 
for valuable consideration ej^ressed in the 
bUl of sale. 

To this libel a claim has been interposed 
by Richard Morgan, of New-York, setting 
forth a bill of sale, for valuable consideration, 
from Hughes to him, dated 23d February, 
1797, by which he became lawful owner of the 
ehip agreeably to the act of congress; the ves- 
sel being at that time in parts beyond the 
seas. Claimant prays that the ship may be 
.adjudged to him, or be sold to satisfy him for 
;noney due to him. Richard Hughes, the reg- 
istered owner, has interposed a plea to the 
jurisdiction, inasmuch as the several con- 
tracts and causes of suit, if any exist, were 
made on land, within the jmrisdiction of the 
com'ts of coromon law, and not of the admi- 
ralty. The captain who was, at first, made 
.a party, has been since admitted as a witness, 
by consent of all parties. Several exhibits 
have been filed; particularly two letters of 
J. G. Glover. One of these is to Campbell 
and O'Hara, at Jamaica, dated 16th Decem- 
ber, 1797: the other is to Daniel O'Hara and 
son, dated 1st May, 1798. 

In support of the jurisdiction of the court 
it is contended: 1st. That the money fur- 
nished in Jamaica by Earle, was advanced 
in a foreign port, and for necessary supplies, 
and that a lien on the vessel was created, 
though there was no express hypothecation, 
nor other written evidence than a bill ^drawn 
"by the captain on the owner. 2d. That the 



money paid to prociu:e insurance on the 
ship was also absolutely necessary, as the 
vessel could not have proceeded without it. 
3d. That the 600 dollars, supplied in Charles- 
ton by O'Hara and son, to pay the crew, 
was not less necessary; and that the par- 
ties previously agreed that the ship should 
be considered as pledged therefor. That 
Charleston is a foreign port, as relates to 
New-York, though both are under one gov- 
ernment. That if either of these points be 
sustained, the court must exercise jurisdic- 
tion, 'and direct a sale. 

I shaU, at present, take notice merely of 
the plea to the jurisdiction. To constitute 
a right to hypothecate the ship, there must 
be urgent necessity, in a foreign port, and 
a total want of sufficient personal credit 
3 Mod. 244. Apply this rule to the present 
case. When this ship arrived at Jamaica, 
she had made 1600 dcaiars freight She had 
met with a gale of wind, and been forced in- 
to Ourracoa to refit; there she disbursed 825 
dollars for that purpose, and had remaining 
775 dollars. This was on the 29th Novem- 
ber, 1797. While she remained at Jamaica, 
waiting, but without success, for freight 
home, Earle supplied 402 dollars. The cap- 
tain says, Earle objected to the vessel's sail- 
ing till he should be paid; but that he after- 
wards agreed to come here in the ship, which 
he considered liable to him for the above 
sum. About this time Glover's letter to 
Campbell and O'Hara must have arrived; it 
is dated at New-York on the 16th December, 
1797. The whole business was now changed. 
They, as Glover's agents, seized the vessel, 
turned out the captain, and put in another; 
but afterwards reinstated the same, upon an 
express agreement that he should carry the 
ship to Charleston, and deliver her to Daniel 
O'Hara and son. It must have been at that 
time that the insurance was made, for which 
the captain drew a bill of 714 dollars on 
Glover, fe it possible, under these circum- 
stances to say there was a want of personal 
credit on. the part of the supposed owner. 
Glover? Campbell and O'Hara acted by his 
directions, with a bill of sale of the ship 
from Hughes in their possession, and orders 
to attach her if they could not make good 
terms with the captain. This clue tmravels 
the subsequent proceedings. 

The libel states that the insurance was 
made by Campbell and O'Hara, as ship's 
husband. Does this shew a want of per- 
sonal credit in the captain sufficient to cre- 
ate a necessity for advancing money upon 
the security of the ship, and to give juris- 
diction to a court of admiralty? surely not. 

As to Earle's claim for 402 dollars, he had 
a lien on the ship for that siun in Jamaica, 
which he relinquished by coming here in 
her, and receiving payment from O'Hara. 
Had he libelled for this advance in Jamaica, 
or upon his arrival in Charleston, his. suit 
must have been sustained. As the transac- 
tion now stands, that lien is gone. 
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As to the 600 dollars paid for "wages of the 
crew, by Daniel O'Hara and son, and for 
which the captain drew a bill on Glover, this 
reasoning applies more strongly than to 
either of the other sums. Without deciding 
whether this can be deemed, in any sense, a 
foreign port; as relates to another of the 
United States, it is clear that every step 
taken by Campbell and O'Hara, in Jamaica, 
or by Daniel O'Hara and son here, was taken 
by them as agents for Glover of New-Tork, 
owner of this ship. Glover's letters to them 
sufficiently evince this; from the last of 
which it is clear that the admiralty has no 
jurisdiction of this question. In that, Glover 
tells them that the bill for 741 dollars for in- 
surance (the first allegation in the libel) will 
be due on the 15th May last, and that he will 
take it up. 

Upon the whole, it appears that these par- 
ties have mistaken their remedy by applying 
to a court of admiralty. What redress they 
may have in equity, or at common law, it 
is not for me now to say. I adjudge and de- 
cree that the libel be dismissed, with costs. 



O'HAHRA CFBRGUSON v.). See Case No. 4,- 
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Case "No. 10,468. 

O'HARRA V. HAIiL. 

[4 Dall. 340.] 

Oircnit Court, D. Pennsylvania. April Term, 
1800. 

CONTEACTS — ^ESPLANATIOX OR ALTEHATION BY 

Pakol. 
Case. This was an action brought by the 
assignee of a bond, against the assignor, up- 
on a written assignment, in general terms. 
On the trial, Mr, IngersoU, for the plaintiff, 
ofEered parol testimony to show, that the de- 
fendant had expressly guaranteed the pay- 
ment of the bond. W. Tilghman objected, 
that as the contract of the parties was in 
writing, no parol testimony could be admit- 
ted, on a trial at law, to vary its expressions 
and import Mr. IngersoU replied, that 
wherever there is an oral misrepresentation 
at the time of a sale, or transfer, even though 
the jprincipal bargain is reduced to writing, 
the misrepresentation may be proved. A 
court of equity would, in such case, grant re- 
lief; and even the courts of law are now ac- 
customed to regard actions on the case, like 
the present, as bills in equity. Moses v. 
Macferlan, 2 Burrows, 1005; [Thoi:i5f»n v. 
White] 1 Dall. [1 U. S.] 428. 

Before CHASE, Circuit Justice, and PE- 
TERS, District Judge. 

CHASE, Circuit Justice. Tou may ex- 
plain, but you cannot alter, a written con- 
tract, by parol testimony. A case of expla- 
nation, implies uncertainty, ambiguity, and 
doubt, upon the face of the writing. But 
the proposition now, is a plain case of altera- 



tion: that is, an offer to prove by witnesses, 
that the assignor promised something, be- 
yond the plain words and meaning of his 
written contract. Such evidence is inadmis- 
sible; and has been so adjudged by the su- 
preme court in Clarke v. Eussel, 3 Dall. [3 U. 
S.] 415. As to the authority of Moses v. Mac- 
ferlan, 2 Burrows, 1005, it has always been 
suspected, and has lately been over-ruled,* on 
the principle, that the previous decision, 
there brought into question, was pronounced 
by a competent court I grant, that chan- 
cery will not confine itself to the strict rule, 
in cases of fraud, and of trust. But we are 
sitting as judges at common law; and I can 
perceive no reason to depart from it 

PETERS, District Judge. If we were sit- 
ting as judges in a state court, I should be 
inclined to admit the testimony, in order to- 
attain the real justice of the cause; as there 
is no court of equity in' Pennsylvania. But 
there is no such defect in the federal jurisdic- 
tion; and, therefore, when the party comes 
to the common law side of the court, he must 
be content with the strict common law rule- 
of evidence. 



Case No. 10,469. 

OH CHOW et al. v. HALLETT. 

SHE AT et al. v. HALLETT. 

[2 Sawy. 259; i 5 Chi. Leg. News, 109.J 

Circuit Court, D. Oregon. Nov. 11, 1872. 

WrITIKO — How Pl/BADED — DISTINCT STIPULA- 
TIONS — Allegation not Uncertain. 

1. In actions at law a writing complained up' 
on or pleaded must be set forth in the pleading- 
according to its tenor or legal effect, and if it 
is merely referred to and annexed as an ex- 
hibit, it will be -stricken out, on motion, as im- 
pertinent and irrelevant 

2. Where a contract contains various sub- 
stantive and independent stipulations, and there 
is a breach of more than one of such stipula- 
tions, there arises distinct causes of action which 
should be pleaded separately. 

ICited in Toy William v. Hallett Case No. 
14,123.] 

3. An allegation that the defendant failed to 
furnish transportation to laborers furnished the 
defendant by plaintiff to his damage so many 
dollars is not uncertain, but only nominal dam- 
age can be recovered under it 

[These were actions at law by Oh Chow 
and Gin Lee against J. L. Hallett, and She At 
and Wing Lock against same defendant, to 
recover balance of wages, and damages for 
breach of contract.] 

Charles B. Bellinger, for plaintiffs, 
Joseph N. Dolph, for defendants. 

DEADY, District Judge. These action* 
were commenced October 14, 1872, and the 
motions to strike out were argued and sub- 
mitted together on November 9. The first 
named one is brought to recover the balance 

1 [Reported by L. S. B. Sawyer, Esq., and hero 
reprinted by permission.] 
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of $1,982 46, alleged to be due the plaintiff 
for laborers furnislied the defendant to work 
upon the North Pacific Railway; and the 
fium of $365 33 damages for a failure on the 
pai-t of the defendant to furnish transporta- 
tion to take said laborers and their freight 
from said railway to the town of Eoseburg. 
The second is brought to recover a balance 
of §654 26 and the sum of §142 damages, al- 
leged to be due the plaintiffs and incurred in 
like manner. 

In each case the contract sued upon, in- 
stead of being pleaded in the complaint ac- 
cording to its tenor or legal effect, is an- 
nexed thereto as an exhibit. In each com- 
plaint the allegation in regard to the failure 
■to furnish ti-anspoi-tation is numbered six, 
and commences: "And for a further breach 
of defendant's said contract plaintiff alleges 
tliat defendant failed," etc. No facts are 
stated except the failure aforesaid to show 
that the plaintiffs sustained damage by rea- 
son thereof. 

The motions to strike out are aimed at these 
allegations as well as the ones making the 
contracts exhibits, and the contracts them- 
selves. As to the allegations concerning the 
contjacts, the moUons must be allowed. In 
pleadings in actions at law, there are no such 
things as exhibits. If a party desires to com- 
plain upon or plead a writing he must state 
It in his complaint or plea according to its 
tenor or legal effect Such has always been 
the ruling and practice in this court. 

As to the allegations numbered six, they 
should have been pleaded not as "a further 
breach" of the contract, but as a separate and 
further cause of action. The practice of as- 
signing more than one breach in the same 
count or statement of a cause of action, prior 
to the Code, was permitted only in covenant 
upon a deed and by statute In debt upon bond 
with a condition, or to secure covenants. 
When an ordinary contract contains various 
substantive and independent provisions—as 
In this case, to pay for labor furnished, and 
to furnish transportation to laborers— if there 
is a breach or failure to perform more than 
one of the stipulations, there are distinct 
causes of action, requiring different proofs, 
and which may admit of different defenses, 
and therefore should be stated separately. 
This cause of action not being pleaded sep- 
arately is liable to be stricken out on motion. 
Code, Or. 163. But these allegations are not 
liable to be stricken out upon the ground as- 
signed in the motion as being "immaterial 
and irrelevant" True, no special damage 
could be proven or recovered under them, be- 
cause no facts showing such damage are stat- 
ed in them, as that the plaintiffs by reason 
of such failure were compelled and did fur- 
nish such .transportation and pay for the 
same so much. Still the allegations contain 
an averment of a breach of the respective con- 
tracts, for which, if found true, the plaintiffs 
would be entitle! to recove;r nominal dam- 
ages. So much of the motions is denied. 



OHIO, The. See Case No. 13,716. 

OHIO (MERCY v.). See Case No. 9,457. 

OHIO, The (UNITED STATES v.). See Cas- 
es Nos. 15,914 and 15,915, 

OHIO, The (WILSON v.). See Case No. 17,- 
825. 



Case 'No. 10,470. 

In re OHIO & M. RY. CO. 

Circuit Conrt, B. D. Missouri. 1876. 

[Cited in Central Trust Co. v. "Wabash, St L. 
& P. Ry. Co., 29 Fed. 624. Nowhere reported. 
The proper title of tliis case is Garrett v. Ohio 
& M. Ry. Go. The bill of complaint was filed 
November 20, 1876. The court did not file a 
written - opinion.] 



OHIO & M. R. 00. (DIMPFEL v.). See Case 
No. 3.918. 

OHIO & M. R. CO. (KING v.). See Oases 
Nos. 7,800 and 7,801. 



Case No. 10,471. ' 

In re OHIO CENT. R. CO. 

[Cited in Taylor v. Philadelphia & R. R. Co., 
7 Fed. 378. Nowhere reported; opinion not now 
accessible.] 

OHIO LIFE & TRUST CO. (BELL v.). See 
Case No. 1,260. 

OHIO LIFE INS. CO. (BELL v.). See Case 
No. 1,261. 



Case 3Sro. 10,472. 

OHL V. EAGLE INS. CO. 

[4 Mason, 172.] i 

Circuit Court, D. Massachusetts. Oct Term, 
1826. 

SlAttiNE Insurance— Pabol Titl^: to Vessel Dif- 
PEUEST Tiioa That Shown in Papers. 

• If a policy of insurance is underwritten on a 
ship, the assured cannot set up a parol title to 
the whole of the ship, when the ship's papers on 
the voyage prove a joint ownership in himself 
and the master. In such case he can recover 
only for his own moiety in case of loss. 
[Cited in U. S. v. Bartlett Case No. 14,532; 
Dowling V. The Reliance, Id. 4,042.] 

Assumpsit on a policy of insurance of 
2500 dollars on the schooner Warren, at and 
from Philadelphia to Alvarado, valued at 
2500 dollars. Loss averred to be total by 
perils of the seas. (2) Count, on a policy of 
1200 dollars on the freight on board of the 
same vessel, valued at 1200 dollars. Loss 
averred to be total in like manner. (3) 
Count, money had and received. Plea, the. 
general issue. At the trial the plaintiff, to 
establish his ownership of the schooner, pro- 
duced a bill of sale from Thomas Hendrich 
and others to himself ([John P.] Ohl) and 
one Remington, the master of the ship, dated 
1st of June, 1824, and a register of the 

1 [Ileported by William P. Mason, Esq.] 



OHL (Case No. 10,473) 



[18 Fed. Cas. page 630] 



scliooner on the 2d of Jtme, 1824, taken out 
by the plaintiff, at the custom-house, in 
Philadelphia, in the names of himself and 
Kemington, as owners, and the plaintifif, on 
that occasion, made oath to the ownership, 
as stated in the register. The schooner had 
ever since sailed under this register. Rem- 
ington being master during the whole pe- 
riod. The plaintiff then offered to prove, by 
parol evidence, that the purchase had been 
originally made on his sole account, and 
that Remington's name was inserted in the 
bill of sale and registry by mistake. That 
at all events, if this could be shown, it would 
operate an implied surrender of the interest 
of Remington, if any vested in him. The 
defendants objected to the evidence. 

Mr. Loring, for plaintiff. 

"Webster & Williams, for defendants. 

STORY, Circuit Justice. I am of opinion, 
that the evidence is not admissible. I think 
that a title to a ship cannot pass by parol, 
when she is sold, to a purchaser. The gen- 
eral maritime law requires a ship to have 
some written documents of ownership, at 
least when sailing on the ocean; and there 
is nothing in our jurisprudence, which dis- 
penses with such a written instrument of 
transfer. Lord Stowell has observed (The 
Sisters, 5 0. Rob. Adm. 155 [438]) that a 
bill of sale is "the universal instrument of 
transfers of ships, in the usage of all mari- 
time countries, and in no degree a peculiar 
title deed or conveyance known only to the 
law of England. It is what the maritime 
law expects, what the court of admiralty 
would, in its ordinary practice, always re- 
quire." From such an authority one would 
be little inclined to differ, unless upon some 
urgent occasion. But here is a bUl of sale_ 
and a registry of the schooner as an Ameri- 
can vessel, at the port of Philadelphia, un- 
der and by viitue of that instrument. A 
bill of sale is indispensable to pass the title 
to a ship under our registry act of 1792, c. 
1, § 14 [1 Stat. 294], so as to preserve her 
American character. 

When the sale was made In this ease, the 
bill of sale was made out and executed by 
the vendor in the joint names of the plaintiff 
and Remington. The legal title, therefore, 
passed to both; and to introduce the parol 
proof, would be to contradict the direct alle- 
gations of the deed. This is not all. The 
register was taken out in the joint names 
of both parties, and the ownership was 
sworn to by the plaintiff to be as stated in 
the roister. The schooner has always sail- 
ed under that register, and Remington has 
continued in possession as master, during 
the whole period since the purchase. It 
appears to me, that the plaintiff cannot now 
be permitted to show that the ship's papers 
are false, and that the ownership is solely 
in himself, in opposition to them all. So far 
as he is concerned, the underwriters have a 



right to deny that he has more Interest than 
the ship's documents disclose. A different 
rule would be productive of the grossest 
frauds. I think, too, that there is always 
an implied representation on the part of the 
ship owner, that the ship's documents con- 
tain a true statement of the ownership, at 
least where she sails under a register. The 
evidence is rejected; and the plaintiff can 
recover a verdict only for a moiety of the 
value of the schooner and freight Verdict 
accordingly. 

DFor proceedings on a motion for a new trial, 
see Case No. 10,473.] 



Case ISTo. 10,473. 

OHL 7. EAGLE INS. CO. 

[4 Mason, 390.] i 

Circuit Court, D. Massachusetts. May Term, 
1827. 

Maeinb Insdraxoe— Parol Evidence op Title- 
Ship's Papers — Notice of Equitable " 
Ownership. 

1. A policy of insurance was underwritten on 
the entirety of a ship; and the ship's papers on 
the voyage showed a joint ownership of the 
master and the assured. Edd, that parol evi- 
dence was not admissible to contradict the 
ship's papers, and prove a sole ownership in the 
assured, and that the papers were all wrong, 
and founded in mistake. 

[Cited in U. S. v. Bartlett, Case No. 14,532; 
The Henry, Id. 6,372; O^urber v. The Fan- 
nie, Id. 14,014.] 

2. Qusere, if a title to a ship, engaged in for- 
eign trade, can pass by parol? 

[See Dowling v. The Reliance, Case No; 4,- 
042.] 

3. In a policy on the ship there is always an 
implied representation, that the ship's papers 
disclose the true legal ownership. 

4. If the party intends to insure a special or 
equitable ownership, he must give notice to the 
underwriter. A common policy on ship covers 
only the legal ownership. 

This cause was tried at the last term, and 
the facts, as they appeared at the trial, are 
reported in the former report [Case No. 10,- 
472]. 

A motion was afterwards made [by John 
P. Ohl] for a new trial, and was argued at 
the present term. 

Mr. Loring, for plaintiff. 
Mr. Webster, for defendants. 

STORY, Circuit Justice. The points now 
made, on the motion for a new trial, do not 
substantially differ from those made at the 
former trial, although the form, in which 
they are presented, gives them a broader as- 
pect than the ruling of the court would war- 
rant. I do not go over the facts, because 
they are to be found in the report of the 
trial; and nothing material now turns upon 
them. The ship sailed on the voyage in- 
sured, with every document on board, prov- 
ing a joint title in Ohl (the plaintiff) and 

1 [Reported by William P. Mason, Esq.] 
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Remington, the master. The bill of sale -was 
in their joint names; the ship's register, and 
the oath taken by Ohl at the custom-house, 
all establish the same fact. There was no 
attempt made to prove, by any "writing or 
otherwise, that the ownership was not in 
equal moieties in Ohl and Remington, if 
Remington had any title at all. The object 
of the testimony was to establish an exclu- 
sive title in Ohl, by parol, unwritten, evi- 
dence, in opposition to the ship's papers and 
the bill of sale; to prove that the whole pur- 
chase money was paid by Ohl; that the bill 
of sale was in their joint names by mistake; 
and that the- register was taken out, and the 
oath taken by Ohl by mistake. That, under 
such clreumstances, there was an exclusive, 
legal, proprietary interest of the whole ship 
in Ohl; or that, at all events, there was a 
constructive trust, as to the moiety in the 
name of Remington, which, though existing 
only in personal confidence, and to be estab- 
lished only by parol proof, was yet sufficient 
to entitle Ohl to recover the value of the 
whole ship, as an equitable interest. At the 
trial I thought, and still think, that such 
proof of interest was wholly inadmissible to 
establish the plaintiff's title, in opposition to 
the ship's papers under which she was navi- 
gating for the voyage. The legal title must 
be deemed, so far as underwriters are con- 
cerned, to be truly exhibited on the ship's pa- 
pers; and it appears to me, that it would 
introduce the jnost loose and inconvenient 
practice, to suffer any person to set up a pa- 
rol title, as a ground of recovery against un- 
derwriters, without any prior notice of the 
nature of the interest intended to be insured. 
First, it is said, that a sale of a ship is 
good by parol contract, without any writing 
to evidence the transfer; and that it is sufS,- 
cient if there be a delivery to, and possession' 
by, the vendee. If this be so, it may well be 
doubted, if it can apply to a case, 'where 
there is a bill of sale, and the possession and 
navigation of the ship is precisely in con- 
formity to the bill of sale; for there the pa- 
rol contract contradicts and controls the doc- 
umentary evidence of title. But I am not 
prepared to admit, that a transfer of a ship 
Is good without a bill of sale, or some writ- 
ten contract of sale, at least as to third per- 
sons. It is true, that a ship is personalty, 
and ordinarily personal property may pass 
by delivery. But the proposition itself is, 
or perhaps may not be, universally true, un- 
der all circumstances. In respect to ships 
a different course has, from the earliest 
times, prevailed. The general practice, I be- 
lieve, of all civilized nations, has been to evi- 
dence the title to them by a bill of sale, or 
other written document. The nature of the 
vehicle, the interests of trade and naviga- 
tion, and the necessity of furnishing, in for- 
eign ports and upon the ocean, some proofs of 
property beyond mere possession, have prob- 
ably led to the adoption of this practice. I 
have not been able to fiod a single case in 



English jurisprudence, in which it has been 
held, that a ship might pass, by mere deliv- 
ery, without any document in writing of ac- 
tual ownership. In RoUeston v. Hibbert, 3 
Term R. 406, the very point was made by 
counsel. Lord Kenyon, on that occasion, 
said: "It was first contended, that it is not 
necessary that the property in a ship should 
pass by a written instrument. On that point 
I give no opinion, -because it is not necessary. 
But certainly, if the parties choose to convey 
by a written instrument, that shows what 
the intention and the rights of the parties 
are; and they shall not afterwards be per- 
mitted to refer to any other agreement." 
The strong application of this language to 
the facts of the present case, cannot escape 
observation. Mr. Chief Justice Abbott, in 
his excellent work on Shipping (part 1, c. 1). 
says: "This species of property (that is, 
ships) appears, from very early times, to 
have been evidenced by written documents, 
and at present always is so, which other 
moveable goods rarely are;" and he thus 
confirms the doctrine of Lord Stowell in The 
Sisters, 5 C. Rob. Adm. 155. Mr.' Jacobsen 
deduces the same, as the general maritime 
usage of commercial nations, and adds, that 
"at all times the property in vessels was only 
known by such written evidence, as ,is not 
required of other moveable property in mar- 
ket overt." Jacobsen, Sea Laws, bk. 1, c. 2, 
p. 21; see, also. Ex parte Halkett, 19 Ves. 
474. I own, therefore, that I am not yet 
satisfied, that the doctrine that a biU of sale 
is necessary to pass a title is either new 
or unfounded in principle. In the case of 
Lamb v. Durant, 12 Mass. 54, there is indeed 
a dictum to the contrary; but the ease itself 
turned entirely upon a difEerent point, the 
right of one partner to convey a good title to 
a ship owned by the firm. A like dictum is 
found in Taggard v. Loring, 16 Mass. 336. 
But there again the question before the court 
did not turn upon any such consideration; 
for the only point was, whether barratry 
could be committed by the master, who had 
hired the vessel for the voyage. The court 
very .properly decided, that it could not In 
Oliver v. Greene, 3 Mass. 133, there was a 
charter-party, which constituted the part 
owner the sole owner for the voyage. The 
same fact existed in Bartlet v. Walter, 13 
Mass. 267. K this were a case depending 
upon the local law of Massachusetts, the doe- 
trine, asserted by the state court, even inci- 
dentally, would doubtless be entitled to very 
great respect. But the present case either 
turns upon the law of Pennsylvania, or, as 
may, be fairly presumed, upon principles of 
general, if not universal, jurisprudence. 

The New York cases, relied on at the bar, 
are distinguishable. In Kenny v. Clarkson, 
1 Johns. 385, there was a written contract of 
sale, and the ship's papers were, by the con- 
sent of the parties, to remain until aU the 
purchase money was paid. "Wendover v. 
Hogeboom, 7 Johns. 308; Leonard v.. Hunt- 
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iugton, 15 Jolms. 298; Champlin t. Butler, 
18 Jolins. 169, are disposed of by the single 
remax'k, that the sole question was, whether 
the party in possession, as owner, ordering 
repairs, or engaging mariners, was liable for 
compensation, or the mere registered owner, 
who had neither expressly nor impliedly 
made the contract, or authorized the ex- 
pense. Upon the plainest principles of jus- 
tice, the former was held- exclusively liable. 
The case of Murgatrod v. Crawford, 3 Dall. 
[3 U. S.j 491, cannot be deemed an authority, 
for it was overruled in Duncanson v. Mc- 
Lure, 4 Dall. [4 TJ. S.] 308. The case of U. 
S. v. Willing, 4 Oraneh [8 TT. S.] 48, turned 
upon the construction of a statute of the 
United States; and no point was made as to 
the sufficiency of what is called the parol 
sale in that case, to transfer the title of part 
of a ship while at sea. Without a more clear 
and decisive course of authority to the con- 
trary, I confess myself unwilling to desert 
the opinion held by Lord Stowell, and recog- 
nized at the trial, that a written document is 
the proper and necessary evidence of the 
title of transfer of a ship which navigates 
the ocean. But the present case does not 
turn upon that point. For here there was a 
written transfer, and the attempt is to set up 
a parol title to control the written documents. 
I think such evidence Inadmissible. In Car- 
roll V. Boston Mar. Ins. Co., 8 Mass. 515, iiie 
court rejected proof of title of ownership, in- 
consistent with the ship's papers and bill of 
sale. The court said, "every document 
proves an absolute transfer; and these docu- 
ments must be conclusive in establishing the 
property of the vessel between the parties." 
A doctrine somewhat analogous was held by 
the court in Robinson v. M'Donnell. 2 Barn. 
& Aid. 134. My own opinion is, that it stands 
upon a principle commended by the soundest 
policy and justice. 

I agree, that an equitable interest is an in- 
surable interest. Whether it binds the un- 
derwriter to answer for any loss, when its 
peculiar nature is not disclosed, and the 
terms of the insurance are strictly applicable 
to legal interests; and whether there would 
be any difference in such case, if the dis- 
closure were not material to the risk, are 
questions upon which I give no opinion. I 
am not unaware of the bearing of some of 
the cases cited at the bar on these points 
(13 Mass. 61; Id. 267; 3 Mass, 133; 1 Johns. 
385); but I shall be scrupulous in avoiding 
any decision on them, until they constitute 
the very point in judgment Whatever may 
be the general rule on this subject, in ordi- 
nary cases, I am of opinion, that an insur- 
ance on a ship is to be deemed, unless a spe- 
cial explanation is given, to be an insurance 
on the legal interest, and not on a mere 
equitable interest, as contradistinguished 
from the legal interest of the ship; and at 
aU events not an insurance upon a mere pri- 
vate, verbal trust, in opposition to the ship's 
papers and the overt acts of the parties. 
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If such an interest Is to be insured. It ought 
to be disclosed. The nature of such a title 
must ordinarily be material to the risk: and 
if by possibility it be not so, still it cannot 
be fairly presumed to be within the intention 
of the underwriter upon the common terms 
of a policy on a ship. In the absence of all 
explanation I think those terms must be un- 
derstood to apply to a legal interest, and not 
to a mere parol trust or equity. I confesa 
myself also to be strongly of opinion, that 
there is, in every case of this nature, an im- 
plied representation, that the ship's papers 
are according to the real legal ownership. 
No one has a right to say, that the true char- 
acter of the ship and the representation of 
the genuine Interest of the parties to the In- 
surance are not, or may not be, material to 
the underwriter in estimating his risk. No 
one has a right to suppose, that in case of 
loss the underwriter is to be responsible, not 
according to the legal import of the ship's 
papers, but to verbal engagements and parol 
trusts, which are susceptible of being shaped 
according to events. In what manner could 
the underwriters. In this very case, assert an 
exclusive ownership upon an abandonment 
against Remington? The effect of the acts 
of the master, being a part owner, might be 
very important in the consideration, not only 
of questions of peril and revenue, but of the 
general conduct of the voyage. If the under- 
writer is not put upon any inquiries of this 
nature by any disclosure of a special interest 
or special ownership, he has a right to sup- 
pose, that the parties deal with him upon 
the naked avowal of legal titles. 

My judgment accordingly is, that there is 
no ground for a new trial; that the l^al title 
in the ship is iiot, and cannot be, varied by 
any parol evidence; and that the plalntifiC 
must be deemed the owner of a moiety of the 
ship only, there being no document, contract, 
or writing, which in any shape controls the 
ordinary presumption of ownership, arising 
upon the bill of sale. Motion overruled. 
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Case No. 10,474. 

In re 6'KELL, 

[2 Ben. 144; 1 N. B. R. 303 (Quarto, 52); 1 

Am. Law T. Rep. Bankr. 32; 3 Pittsb. 

Leg. J. (N. S.) 232.] i 

District Court, S. D. New York. Feb., 1868. 

Witness' Fees. 

A bankrupt is bound to appear and submit to 
an examination, when ordered, without being 
paid witness' fees. 

[In the matter of William O'Kell, a bank- 
rupt] 

1 [Reported by Robert D. Benedict, Esq., ajid 
here reprinted by permission. 1 Am. Law T. 
Rep. Bankr. 32, contains only a partial report] 
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By ODLE CLOSE, Kesister: 

2 LOu tlie VSth day of Jannary, 18(38, upon the 
application of Charles "Wallse, a creditor of 
the above named bankrupt, I issued an or- 
der for the examination of said banla-upt, 
returnable at my office at White Plains, New 
York, on the oth day of February, 186S, at. 
ten a. m. On the return day of said order, 
Mr. Conable appeared as attorney for. said 
■creditor, and Mr. Taggart as attorney for 
fiaid bankrupt. Mr. Taggart, in behalf of 
said bankrupt, insisted that said bankrupt 
■was entitled to his fees as a witness. Mr. 
Conable, on the other hand, insisted that he 
was bound to appear and submit to an ex- 
iimination, pursuant to the order, and was 
not entitled to any fees. The undersigned 
■decided that said bankrupt was boimd to ap- 
pear and submit to such examination pursu- 
ant to said order, without fees. Whereupon, 
a,t the request of the counsel for said bank- 
rupt that the same should be certified to the 
judge for his opinion thereon, the question 
Is submitted as to whether said bankrupt, 
who is required by an order of the court to 
appear before the register and submit to an 
examination, is entitled, before being exam- 
ined, to be paid witness' fees. The under- 
signed is of opinion that said bankrupt is 
not entitled to such fees. Section 26 of the 
"bankrupt act [of 1867 (14 Stat 529)] provides, 
■"that the court may, on the application of the 
assignee in bankruptcy, or of any creditor, 
or without any application, at all times re- 
<[uire the bankrupt, upon reasonable notice, 
to attend and submit to an examination on 
■oath," &e. I find no provision in the act 
allowing the bankrupt fees as a witness in 
such eases. He may be required to submit 
to an examination without the application of 
a creditor; in such case it is difficult to see 
from whom he could obtain fees as a wit- 
ness. The bankrupt applies to the court to 
tie discharged from all his liabilities, and it 
would seem to "the undersigned but reason- 
able that he should attend at the instance of 
a creditor whose debt is to be swept away 
by the discharge, and submit to an examina- 
tion as to his property. All of which is re- 
spectfully submitted.] 2 

BLATGBDFORD, District Judge. The reg- 
ister was correct In his decision. 

[Subsequently the bankmpt was granted a 
-discharge. See Case No. 10,475.] 



Case No. 10,476. 

In re O'KBLL. 

[2 N. B. R. 105 (Quarto, 35).] 1 

District Court, S. D. New York. 1868. 

BA>rKiiupTcr — Specifications in Opposition to 
Discharge — Bhrdes op Proof. 

Where specifications are filed in opposition to 
the discharge of a bankrupt, the burden of proof 

3 [From 1 N. B. R. 303 (Quarto, 52).] 
1 [Reprinted by permission.] 



is on the creditor, and when he fails to show 
just cause for refusing a discharge, it must be 
granted. 

[In the matter of WiUIam O'Kell, a bank- 
rupt See Case No. 10,474.] 

S. C. Conable, for creditor. 
W. H. Taggart for bankrupt 

BliATOHFORD, District Judge. I have 
carefully examined the testimony in this case 
In connection wi'th the eight specifications 
filed on the part of Charles Walke, a creditor, 
in opposition to the discharge of the bankrupt^ 
and am not satisfied that any one of the speci- 
fications is sustained by the proofs. The bur- 
den of proof is on -the creditor, and although 
the character of the e-yidence is such as to 
shdw that the creditor was justified in examin- 
ing closely into the "transactions of the bank- 
rupt, and in opposing his discharge, and' there 
are many things disclosed by the testimony 
that are quite discreditable to the bankrupt, 
I cannot say "that anything is shown that 
•will warrant "the withholding of a discharge. 
A discharge is -therefore granted. 



Case 1^0. 10,476. 

OKELY V. BOYD. 

[2 Cranch, O. O. 176.11 

Circuit Court, District of Columbia, June Term, 
1819. 

Execution without Judgment — Bank Charter 
— What Must be Shown. 

Aji execution issued by order of the president 
of the Bank of Columbia, without any previous 
judgment, under the 14th section of the Mary- 
land act of 1793 (chapter 30) entitled "An act 
to establish a bank in me District of Columbia," 
must show upon its face all the facts necessary 
to justify the derk in issuing it 

This was an action of replevin against the 
marshal of the District of Columbia, to re- 
plevy the plaintiff's goods taken in execution 
upon two writs of fieri facias issued by the 
clerk of this court on the 19th of June, 1816 
(Nos. 7 and 8 on the judicial docket of Decem- 
ber term, 1816), one for ?1,000, and the other 
for $900, upon the order of the president of 
the Bank of Columbia, in vu'tue of the au- 
thority vested in him by the 14th section of 
Act Md. 1793, c. 30, entitled "An act to es- 
tablish a bank in the District of Columbia," 
by which it was enacted, "that whenever any 
person or persons are indebted to the said 
bank for moneys borrowed by them, or for 
bonds, bills or notes given or indorsed by 
them, with an express consent in writing that 
they may be made negotiable at the said 
bank, and shall refuse or neglect to make pay- 
ment at the "time the same become due, the 
president shall cause a demand in writing on 

1 [Reported by Hon. William Cranch, CUef 
Judge.] 
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the person of the said delinquent or delin- 
quents, having consented as aforesaid, or, if 
not to he found, have the same left at his last 
place of abode; and if the money so due shall 
not he paid within ten days ^ter such de- 
mand made, or notice left at his last place of 
abode as aforesaid, it shall and may be lawful 
for the president, at his election, to write to 
the clerk of the general court, or the court 
of the county in which the said delinquent 
or delinquents may reside, or did, at the time 
he or they contracted the debt, reside, and 
send to the said clerk the bond, bill or note 
due, with proof of the demand made as afore- 
said, and order the said clerk to issue a capias 
ad satisfaciendum fieri facias, or attachment 
by way of execution, on which the debt and 
costs may be levied by selling the property 
of the defendant for the sum or sums of 
money mentioned in the said bond, biU, or 
note; and the clerk of the general court, and 
the clerks of the several county courts are 
hereby respectively required to issue such exe- 
cution or executions, which shall be made re- 
turnable to the court, whose clerk shall issue 
the same, which shall first sit after the issu- 
ing thereof, and shall be as valid and as ef- 
fectual in law to all intents and purposes, 
as if the same had issued on judgment regu- 
larly obtaJned in the ordinary course of pro- 
ceeding in the said court; and such execu- 
tion or executions, shall not be liable to be 
stayed or delayed by any supersedeas, writ 
of error, appeal or injunction from the chan- 
cellor; provided always, that before any exe- 
cution shall issue as aforesaid, the president 
of the bank shall make an oath," "ascer- 
taining whether the whole or what part of the 
debt due to the bank on the said bond, bill or 
note, is due; which oath or affirmation shall 
be filed in the office of the clerk of the court 
from which the execution shall issue; and 
if the defendant shall dispute the whole or 
' any part of the said debt, on the return of the 
execution, the court before whom it is re- 
turned shall and may order an issue to be 
joined and trial to be had at the same court 
at which the return is made, and shall make 
such other proceedings that justice may be 
done in the speediest manner." The execu- 
tion (No. 7) recited that whereas, in virtue of 
Act Md. 1793, e. 30, entitled "An act to es- 
tablish a bank in the District of Columbia," 
John Mason, Esquire, president of the said 
Bank of Columbia, hath this day (19th of 
June, 1816), filed in the circuit court of the 
district aforesaid, for the county of Washing- 
ton, a certain note, commonly called a prom- 
issory note, drawn by a certain John Okely, 
and dated at Georgetown, on the 16th day of 
February, 1816, and thereby, sixty days after 
the date thereof, the said John Okely prom- 
ised to pay to a certain Hyatt and Wilson, 
by the name of Hyatt & Wilson, or order, 
one thousand dollars, value received; and by 
the said Hyatt & Wilson indorsed payable to 
the president, directors and company of the 



Bank of Columbia for value received; upon 
which said note, so indorsed, the said presi- 
dent of the said bank hath ordered and di- 
rected the clerk of the said circuit comt to 
issue the writ of the United States of fieri 
facias against the said John Okely in the 
name of the said president, directors and com- 
pany of thfi Bank of Colinnbla, for the sum 
of one thousand dollars current money, and 
also the costs of the said fieii facias. And 
as it appears by the proofs annexed to, and 
exhibited with the said note, that the req- 
uisites of the said act of assembly have been 
fully complied with; therefore you are here- 
by commanded that of the goods and chattels, 
&c., you cause to be made, &c., retm-nable on 
the 4th Monday in December, 1816." On the 
9th of October, 1816, at an adjourned session 
of June term, a rule was obtained by Okely 
against the bank to show cause on the next 
Monday why these executions should not be 
quashed, as being illegal, null, and void. The 
rule was served but no order thereupon at 
that session. 

On the 19th of November, 1816, Okely re- 
plevied the goods; and at June term, 1819- 
(No. 36, Trials), the cause came on for trial;, 
a jury was sworn, but a juror was with- 
drawn, by consent, and the motion to quash 
the- executions seems to have been revived, 
and was argued by 

Mr. Jones, for plaintiff Okely. 
Mr. Key, for the bank. 

For the plaintiff, in replevin, it was said,, 
that the act, being in derogation of common 
right, must be construed strictly. If the exe- 
cution were upon a judgment, that judgment 
must be truly recited and certain. All the 
facts should appear upon the face of the exe- 
cution which are necessary to show the right 
of the bank to have the execution, and the 
authority of the clerk to issue it It is not 
sufficient for the clerk to state that it ap- 
pears to him that the requisites of the act 
have been fully complied with. He only 
states that it appears by the proofs annexed 
to and exhibited with the note; and although 
he states that the note was filed in the court, 
and the proofs being ann^ed to it may be 
presumed to be also filed, yet the act does 
not require the note or proofs to be filed, 
and the filing them does not make them mat- 
ter of record so that the court can judicially 
take notice of them, or the clerk officially re- 
fer to them. They might as well be referred 
to as being in the vaults of the bank. 

But if the court could judicially take notice 
of the note and the proofs, there are several 
objections to the writ. (1) It contains no 
averment, nor is there any proof, that the 
note was not paid "at the time the same 
became due;" nor is there an averment that 
the president of the bank caused "a demand 
in writing on the person of the delinquent;" 
nor that he was not to be found; nor that 
the president wrote to the clerk, or sent his 
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order in -nriting. (2) There is no averment 
in tlie execution, ttiat there was an express 
consent in "vvriting that the note sliould he 
made negotiable at the Bank of Columbia, 
nor is the note described as "negotiable at the 
Bant of Columbia," although the note refer- 
red to by the clerk has those words in it. The 
execution (No. 8) for $900 describes the note 
upon which it was issued, as a note made 
by Okely, datetl at Georgetown on the 7th of 
March, 1816, by which, sixty days after the 
date thereof, he promised to pay A. J. Hyatt, 
or order, §900, value received, "negotiable at 
the Bank of Columbia." In other respects it 
was liable to all the objections to which the 
other execution was liable. 

For the bank, it was contended, that the 
court was not bound by the recital in the exe- 
cution, but may and ought to look behind it, 
and see whether the documents furnished by 
the bank authorized the clerk to issue the exe- 
cution, whatever its recitals, whatever its 
omissions might be. It was not necessary 
that it should recite or state any facts but 
the order and oath of the president of the 
bank. The execution, in its recitals, con- 
forms exactly to the precedent in 2 Har. Ent. 
637, which refers in the same manner to the" 
note and proofs. It was not necessary that' 
any thing should be filed, but the oath of the 
president; but the other documents, if re- 
quired to be sent to the derk, must be filed 
by him, and become part of the record upon 
which the execution issues, and may be ex- 
amined by the court. The oath of the presi- 
dent, is evidence that the note was not paid 
when the same became due, and that §1000 
were due with interest, and the defendant 
must have refused or neglected to pay it 
when due, or it could not have been due with 
interest. The oath of the jEiresident is aH that 
is necessary to justify the execution. If there 
be any defence, the defendant may avail 
himself of it on the return of the execution. 
The clerk could only aver that it appears by 
the papers filed, that the requisites have been 
complied with. The defendant, by making 
the note "negotiable at the Bank of Colum- 
bia," lias consented to the process. 

THE COTIRT quashed the execution for 
§1000 (No. 7) nem. eon., and the execution 
for $900 (No. S), MORSELL, Circuit Judge, 
dissenting. 

NOTE. In the case of Bank of Columbia v. 
Okely, 4 Wheat. [17 tJ. S.] 235, the sapreme 
court decided that the 14th section of the char- 
ter of that bank was not unconstitutional, and 
that the clerk of this court was competent to 
issue the execution upon the order of the presi- 
dent. That section of the charter, however, was 
repealed by the 8th section of the act of congress 
of the 2d of March, 1821 (3 Stat 618), entiUed 
"An act to extend the charters of certain hanlis 
in the District of Columbia," 
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Case ia"o. 10,477. 

The OLBEBS. 

[3 Ben. 148.] i 

District Court, S. D. New York. Feb., 1869. 

Bill op Ladisg— Leakage of Cask— Burden of 
Proof— Pleadixg. 

1. Where an answer contained allegations 
which were inconsistent, but it had not been 
excepted to, and the case went to trial, hdd, 
that the court must take that allegation, which 
operated most strongly against the claimants, 
to be the one really made. 

2. The averment, in a bill of lading, that a 
cask was "in good order and well conditioned," 
extends only to its apparent external condition, 
excluding any implication as to its intrinsic 
soundness and sufficiency. 

[Cited in Vaughan v. Six Hundred and Thir- 
ty Casks of Sherry Wine, Case No. 16,900; 
The T. A. Goddard, 12 Fed. 177.3 

3. Where a cask of wine was delivered empty, 
the wine having leaked out through a hole, which 
on the evidence, the court foimd to have been 
a latent defect in the cask, the bill of lading 
containing the clause "not accountable for leak- 
age," liela, that a loss by such defect afforded 
an excuse for the non-performance of the bill of 
lading, and the burden was thrown upon the 
consignee to show that the loss might still have 
been avoided by the exercise of reasonable skill, 
diligence, and attention on the part of the car- 
rier. 

4. As such evidence was not given, the ves- 
sel was not liable for the loss. 

This was a libel to recover the sum of $-389, 
as the value of the wine contamed in a cask, 
shipped on the bark Olbers, at Botterdam, on 
the 3d of November, 1865, by O. Hemmann 
& Co., consigned to the libellants, Jacob Wolf 
and Alexander Wolf, at New York. The 
shipment was made under a bill of lading 
signed by the master of the vessel. The bill 
of lading covered twenty-six casks in all. It 
contained a statement that the property was 
shipped "in good order and well conditioned," 
and contracted for the delivery of it "in the 
like good order and well conditioned," "aU 
and every dangers and accidents of the seas 
and navigation, of whatsoever nature or kind, 
excepted." Upon the face of the biE of lad- 
ing, (wliieh was a printed blank, in English, 
filled in with written words,) the following 
words were separately impressed by a stamp: 
"Not accountable for leakage, breakage, rust, 
or corruption." The libel alleged, that the 
master failed to deliver to the libellants the 
wine in one of the casks, although no danger, 
or accident of the seas or navigation, pre* 
vented, and that, through the negligence of 
those in charge of the vessel, while the wine 
was in such cask, and such cask was in the 
keeping of the vessel and her master, a hole 
was pierced in the head of the cask, near the 
chime thereof, with an instrument unknown 
to the libdlants, and all of the wine was 
taken out of the cask, and no part of it was 
ever delivered to the libellants. The answer 
admitted, that the cask was delivered to the 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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master of the vessel in apparent good order, 
as to its external condition, and set up tbat, 
by the bill of lading, the vessel was not to be 
accountable for any loss arising from leakage, 
breakage, rust or corruption; that tbe cask 
was delivered to the libellants, at New York, 
to all external appearance, in the same condi- 
tion in which it was received by the vessel; 
that any loss or abstraction of its contents 
which occurred, happened before it came on 
board of the vessel or after its delivery there- 
from; that, during the voyage, the vessel met 
with great storms; that, if the contents of 
the cask were lost, the loss was caused by 
the perils of the sea, and by reason of the 
cask being defective and imperfect and not 
sufficiently strong to withstand the voyage; 
and that, by usage and custom in regard to 
such merchandise, the vessel was not account- 
S-ble for leakage under such circumstances. 

C, Goepp, for libellants. • 
J. K. Hill, for claimants. 

BLATGBEFOKB, District Judge. It is im- 
possible not to remark the wholly and reck- 
lessly inconsistent statements in this answer, 
and which, moreover, are sworn to. There 
Is, first, a statement that the loss or abstrac- 
tion of the contents of the cask, l£ any there 
were, did not take place on board of the ves- 
sel; and then a statement that the loss, if 
any, was caused by the- perils of the sea, 
and the inability of the cask to withstand 
the voyage, and consequently during the voy- 
age and while the cask was on board of the 
vessel. It is unnecessary to say that both 
of these averments cannot be true. The an- 
swer not having been excepted to for these 
inconsistencies, this court must take that al- 
legation which operates most strongly against 
the claimants, to be the one really made, 
iiamely, the allegation that the loss took place 
wbUe tie cask was on board of the vessel, 
and from an excusable cause. 

The proof, in this respect, corresponds with 
the allegations of both the libel and the an- 
swer, and shows that the leakage of the wine 
from the cask took place while the cask 
and its contents were on board of the vessel. 
Such loss being shown, the burden falls upon 
the claimants to show that it was occasioned 
by one of the perils or causes from which they 
were exempted by the biU of lading, or by 
the general rules of law. Clark v. Barnwell, 
12 How. [53 U. S.] 272, 280. There is no 
satisfactory evidence that the loss of the wine 
was occasioned by any danger or accident of 
the seas or of navigation. 

The only other exception in the bill of lad- 
ing, on which the claimants can rely to shield 
the vessel from responsibility, is the provi- 
sion, that the vessel shall not be accountable 
for leakage. In this connection, the answer 
avers that the* cask) was defective and imper- 
fect. The averment in the bill of lading, 
that the property was "in good order and well 
conditioned," so far as it is applicable to the 



cask, extends only to the apparent external 
condition of the cask, excluding any implica- 
tion as to its infringe soundness and suffi- 
ciency. Clark V. Barnwell, 12 How. [53 0. 
S.] 272, 283; The Columbo [Case No. 3,040]. 
The claimants are at liberty, therefore, not- 
withstanding the bill of lading, to show the 
defectiveness of the cask. It is shown, by 
the evidence, that the cask was in apparent 
good order when it was put on board and did 
not then leak. When the cask was brought 
to light, on brealcing out bulk at New York, 
and before it was taken out of the vessel, it 
was found to be substantially empty, and 
marks were found of the wine which had leak- 
ed out. The leakage had evidently taken place 
through a hole which was found in one of the 
two heads of the cask. The hole was on the 
line of the joint between two of the pieces of 
wood which formed the head. There is much 
conflicting testimony as toi what was the size ' 
and character of this hole, when it was first 
seen after the arrival of the vessel at New 
York. Some of the witnesses for the claim- 
ants describe it as a round hole, and as being 
no larger than the head of a pin, or the point 
' of a pencil, while witnesses for the libellants 
describe it as a hole whose cross-section was 
a square, or a parallelogram, and such a hole 
as would be made by a nail. The theory, on 
the part of the claimants, is, that the hole 
was made by the working out of a plug, 
which had been inserted into what was orig- 
inally a hole made by a worm in the wood 
of the cask. The testimony of the master and 
that of the first mate of the vessel is, that the 
wine which leaked out escaped through that 
hole. In view of this fact, and of the char- 
acter of the hole, in any view that can be 
taken, I do not think that the exemption of 
the vessel from responsibility for leakage, un- 
der the provision to thkt effect in the biU of 
lading, necessarily extends to leakage through 
a hole of this description; but that, when 
such a hole is shown to exist, it is incumbent 
on the vessel to show that the hole was caused * 
by a defect in the cask. This the claimants 
have undertaken to do, and I think the evi- 
dence satisfactorily shows, that a plug had 
been put into a hole, and that a longitudinal 
piece of that plug had become broken away 
from the rest of the plug and worked out, 
the piece so broken away being coincident, to 
some extent, in its outer surface, with the 
inner surface of the original hole. This made 
an orifice, through which the wine escaped. 
This plugged hole was a latent defect in tlie 
cask. As the evidence leads to the inference 
that the loss of the wine was caused by this 
defect in the cask, and that such defect ex- 
isted before the cask was put on board, and 
as, according to the general rules of law, a 
loss by such defect affords an excuse for the 
non-performance of the contract, the burden 
is thrown on the libellants to show that the 
leakage and loss might still have been avoided 
by the exercise of reasonable skill, diligence 
and attention on the part of the carrier. It 
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was, therefore, open to the libellants to show 
improper stowage of the cast, sufficient to 
cause the development of the defect, or to 
show that the ordinary working of the ship 
and cargo, as an incident of navigation, would 
not have caused the breating out of the plug. 
Clark T. Barnwell, 12 How. [53 U. SJ 280, 
2S3, 284. This tiiey have not shown, and the 
libel must, therefore, be dismissed, with costs. 




Case No. 10,478. 

In re OLCOTT. 

[2 Ben. 443.] i 

District Court, S. D. New York. May, 1868. 

Injunction— ExECDTioM. 

Where an execution had been issued on a 

made 
peti- 

-.u^ ^^ ^^^^^^t"—c "J J o *^> ^^ 

injunction was issued restraining proceedings on 
the execution, and thereafter a motion was 
made to dissolve the injunction, on which the 
bankrupt produced aflSdavits to show that he 
had no interest whatever in the property levied 
on: Jidd, that, as the assignee, though notified 
of the proceedings, had taken no steps to ac- 
quire possession or the property, and as it did 
not appear that the proceedings of the creditor 
under the execution would affect any one who 
was entitled to the protection of the court imder 
the bankruptcy act [of 1867 (14 Stat. 517)] the 
injunction would be dissolved. 

In this case, the petition of the bankrupt 
[Cornelius Olcott] was filed in July, 1867, 
and on an affidavit of the bankrupt, an order 
was made, enjoining the Ocean Bank from 
proceeding under an execution issued upon 
a judgment against the bankrupt, under 
which execution a levy had been made upon 
certain personal property as being the prop- 
erty of the bankrupt. The assignee in bank- 
ruptcy was appointed in August, 1867. in 
November, 1867, a motion was made ,in be- 
half of the bank, to dissolve the injunction, 
which was from time to time adjourned. 
The question whether there was a valid levy 
upon the property under the execution, was 
contested. 

BENEDICT, District .Tudge. This is a mo- 
tion made by the Ocean Bank to dissolve 
the injunction" heretofore granted, restrain- 
ing the bank from further proceedings upon 
an execution issued against the banki-upt, 
by vii-tue of which the bank claimed to have 
levied upon certain personal property. 

In the aspect which the ease now presents, 
I do not deem it necessary to consider, up- 
on this motion, the question whether the 
bank had or had not a valid levy upon the 
property described in the papers; for the 
bankrupt, as it appears, makes no claim to 
the ownership or possession of this prop- 
erty, but, on the contrary, expressly de- 
clares that it is the property of his wife, 
and that he has no interest whatever in it; 

i [Reported by Robert D. Benedict^ Esq,, and 
here reprinted hy permission.] 
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while the assignee in bankruptcy, having 
been appointed and notified of these pro- 
ceedings, and having had abundant time 
and opportunity, does not see fit to take any 
steps to acquire possession of the property^ 
and asks no relief at the hands of the court 
in relation thereto. 

Inasmuch, therefore, as it does not appear 
that the proceeding of the bank against the 
property in question will affect the interests 
of any party entitled to the protection of 
this court, under the bankruptcy act, no rea- 
son exists why the power of the court should 
be exercised to stay such proceedings. 

The injunction, therefore, is dissolved. 



Case ISTo. 10,479. 

" OLCOTT V. FOND DU LAG COUNTY. 

[2 Biss. 368; 1 4 Am. Law T. Rep. U. S. 
Gts. 47.] 

Circuit Court, E. D. Wisconsin. ' Oct., 1870.2 

Fedekal Coubts— Constbdctioh of State Stat- 
utes. 

L The established rule is that the federal 
courts are to administer the laws of the states 
in cases where they apply; and the uniform 
practice has been to consider a judicial inter- 
pretation placed uiK>n a statute the same as- 
if incorporated within the language' of the stat- 
ute itself. 

2. When the highest judidal tribunal of a 
state has placed a construction upon a statute- 
of a state, that construction will be adopted by 
this court 

[This was a suit . by Horatio J. Olcott 
against the county board of supervisors of" 
Fond du Lac county.] 

The legislature of Wisconsin in 1867 author- 
ized the imposition of a tax upon the prop- 
erty of the county of Fond du Lac, for the 
purpose of enabling a railroad company to- 
prosecute the construction of a railroad, the 
money raised by taxation being intended as 
a donation for that purpose. Under this law 
certain county orders were issued, bearing' 
date the loth of December, 1869, which or- 
ders constitute the cause of action in the 
case. When the county authorities were in 
the act of carrying into effect the provisions 
of this law, and before, in fact, the county 
orders in controversy were issued, an appli- 
cation was made to the state circuit court 
of that coxmty, by one Whitney, for an in- 
junction against the county of Pond du Lac, 
to restrain them from taking any steps in the 
execution of the law, on the ground that it 
was not wari-anted by the constitution of the- 
' state. An injunction was issued. .Subse- 
quently a motion was made to dissolve the- 
injunction, and it was accordingly dissolved 
by the state court and thereupon the orders 
In controversy were issued and sold, amount- 
ing in the aggregate to the sum of thirty 
thousand dollars. Whitney, however, took 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Reversed in 16 Wall. (83 U. S.) 678.] 
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an appeal to the supreme court of tlie state 
from the order dissolving the injunction, and 
that court held that the law under which 
these county orders were issued was un- 
constitutional, and made the injunction per- 
petual. 

M. H. Carpenter and Finches, Lynde & Mil- 
ler, for plaintiff. 

J. M. Gillett and Sloan & Bennett, for de- 
fendants. 

Before DRUMMOND, Circuit Judge, and 
MILLEB, District Judge. 

DRXJMMOND, Circuit Judge. The only 
question in this case is as to the effect of a 
decision of the supreme court of the state of 
Wisconsin as a rule of construction for this 
court in the present controverey. In other 
words, should this court follow the ruling of 
the state court on the statute? It has been 
strongly ur^ed by the counsel for the plain- 
tiff that the supreme court of Wisconsin has 
made decisions inconsistent in principle with 
that of Whiting v. Sheboygan & F. By. Co., 
25 Wis. 167, the case referred to, and that 
it is the duty of this court to follow what is 
claimed to be the general scope and spirit of 
these decisions rather than the decision in 
this particVilar ease. The principle declared 
by the supreme court of the United States in 
the Iowa cases, that where the highest legal 
authority of a state had settled the law un- 
der which instruments bearing the qualities 
of commercial paper were issued, affirming 
their validity, and on the faith of such de- 
cisions they were taken for value by different 
persons in the market, and the same au- 
thority subsequently decided that they were 
invalid, that the first ruling would be fol- 
lowed in the courts of the United States, is 
one which is binding on this court as au- 
thority, and the correctness of which cannot 
be disputed; and i£ that rule was applicable 
here it would govern this case. But the only 
case in which any question has ever arisen 
before the supreme court of Wisconsin upon 
the validity of this statute is the case just 
ref6n*ed to, where this act of the legislature 
was declared to be inoperative as being in 
conflict with the fundamental law of the 
state. 

The rule established hy the judiciary act of 
1789 [1 Stat. 73] is that the federal courts are 
to administer the laws of the states in cases 
where they apply, and the uniform practice 
has been to consider a judicial interpretation 
the same as incorporated within the language 
of the statute itself. And it is obvious that 
no other rule can be safely obsei*ved in our 
mixed system consistently with the rights of 
all parties. This court, although a court 
of the United States, is sitting here to ad- 
minister the laws of Wisconsin, in cases 
where they apply, precisely as a court of the 
state would administer them. It is only in 
this way that harmony can be preserved be- 
tween the courts, state and national. Where 



a state court has adopted more than one con- 
struction of a state law it may be competent 
for the federal court to receive or accept one 
in preference to the other; but where there 
is only one construction given by the state 
court to a law of the state, then it would 
seem to be disregarding well settled prin- 
ciples for the federal court to decide con- 
trary to the adjudications of the state court. 
Now, in this case, the plaintiff claims a right 
under a law of the state of Wisconsin. He 
has no other standing in court It is a recent 
statute. It has become the subject of de- 
liberate examination and adjudication by the 
supreme court of Wisconsin, and it seems to 
me, under the circumstances of this case, 
that this court should foUow that decision. 
If it were a hasty or ill-considered judgment, 
then there might possibly be some reason 
for disregarding it. But this opinion was 
given after a full and able argument, and 
after an argument upon a motion for a 
rehearing; an additional opinion was given 
by the chief justice, and in these opinions 
that coint considered and determined the ef- 
fect of the previous decisions of the supreme 
coxirt of the state, which it is claimed were 
not entirely consistent with this, so that It 
is the deliberate and well considered judg- 
ment of the supreme court of the state not 
only that this statute was imconstitutional, 
but that there was nothing in any previous 
decisions of that court to prevent its so de- 
ciding. If there is to be any different rule 
established by the supreme court of the Unit- 
ed States than the one which we think appli- 
cable here, that court must take the responsi- 
bility. It has certainly never gone so far as 
the counsel for the plaintiff desire that this 
court should go in this case. The instruction 
of the court, therefore, to the jury will be 
that inasmuch as the supreme court of this 
state has decided the act under which these 
county orders were issued to be invalid, that 
this court must also decide them to be in- 
valid, and that the plaintiff cannot recover. 

This case was carried to the supreme court, 
and reversed by a divided court [16 Wall. {S3 
U. S.) 678]. 

NOTE. In the case of Morgan v. Curtenius, 
20 How. [61 U. S.] 1, the supreme court ruled 
that when the circuit court adopted the con- 
struction of a state statute which was placed 
upon it by the supreme court of the state, the 
fact that that court subsequently overruled its 
decision, and placed a contrary construction up- 
on the statute, will not authorize the United 
States supreme court to reverse the judgment of 
the circuit court as having been erroneously 
given. 

That there may he exceptions to the general 
rule that the courts of the United States will 
follow the decisions of the state courts on the 
construction of state laws, and some such excep- 
tions stated, see Pease v. Peek, IS How. [59 
U. S.] 595. In cases depending upon the statute 
of a state, especially in those respecting the ti- 
tles to land, the federal courts will adopt the 
construction of the state courts, when that con- 
struction is settled or can be ascertained. Lor- 
ing V. Marsh [Case No. 8,514]. The same rule 
prevails in suits in equity as at law. Id. 

The natural import of the words in the judi- 
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ciary act includes the laws in. relation to- evi- 
dence as •well as the laws in relation to property. 
Loring v. Marsh [Case No. 8,514]. The con- 
struction given to a state statute of the descrip- 
tion mentioned, by the state court, is regarded 
XLS a part of the statute, and is as obligatory on 
the courts of the United States as the text; and 
if the state court adopts new views as to the 
•construction of such a statute, the federal courts 
will follow the latest settled adjudication. Id. 

The decisions of the state courts, however, 
cannot be allowed to retroact upon the judg- 
ments of the federal courts. The supreme court 
-will not reverse its own judgment in a case de- 
pending upon the local law, if correctly given 
jit the time in accordance with the settled con- 
struction ffiven to the law by the state court, 
"even should it appear that the state court sub- 
sequently changed its views and adopted a dif- 
ferent construction. Loring v. Marsh [Case No. 
8,514]. The same is true of the decision of the 
circuit courts. See, also. Van Bokelen v. Brook- 
lyn City B. Co. Did. 16,830]; Blossburg & Com- 
■ing E. Co. V. Tioga R. Co. [Id, 1,563]. 

On commercial questions the courts of the 
United States are not bound by the decisions of 
-the state courts. Robinson v. Commonwealth 
Ins. Co. [Case No. 14,949]; -Williams v. Suf- 
folk Ins. Co. [Id. 17,738]. Adopt state statutes 
of limitation. Martin v. Smith [Id. 9,164]; 
Brown v. Hiatt [Id. 2,011]. Will follow deci- 
sions of state tribunals on aU questions de- 
pendent upon local laws. Springer v. Foster 
[Id. 13,266]. Follow state construction of stat- 
ute. Woolsey v. Dodge [Id. 18,032]; MeKeen 
V. Delaney's Lessee, 5 Cranch [9 U. S.] 22; Bl- 
mendorf v. Taylor, 10 Wheat. [23 U. S.] 157; 
Stapp V. The Swallow [Case No. ISiSpo]; Coo- 
lidge V. Curtis [Id. 3,184]; King v. WDson [Id. 
7,810]; Meade v. Beale [Id. 9,371]. If these 
conflict, will follow the latest. Smith v. Shri- 
ver [Id. 13,108]. Are not bound in interpreta- 
tion of deeds by local adjudications. Thomas 
V. Hatch [Id. 13,899]. WiU not rest its judg- 
ment upon construction of statute by a state 
court if the construction of the statute was not 
necessary for the decision of that case, Carroll 
V. CarroU, 16 How. [57 U. S.] 275. The feder- 
al courts ordinarily follow the state laws, and 
regard the decisions of the highest state tribunal 
npon a state law as conclusive; but in cases 
depending upon general usages of commerce or 
principles of commercial law, they will not be 
bound by state decisions. Meade v. Beale [su- 
pra]. 



Case TTo. 10,480. 

OLCOTT V. HAWKINS. 

[2 Am. Law J. (N. S.) 317.] 

District Court,. D. Wisconsm. 1849. 

Patents— Infjhsgemejit—Pekpetual Injunction. 

Perpetual injunction in favor of Woodworth's 
j)atent for planing, tonguing, and grooving 
boards, «S;c. 

[This was a bill In equity by Thomas W. 
Olcott against William Hawkins, for an in- 
junction to enjoin the infringement of cer- 
tain letters patent] 

This ease was heard upon bill, answer, 
proofs and exhibits; and was argued by 

Finch & James, for plaintiff 

A. Smith and Mr. Payne, for defendant. 

At a special term held at the city of Mil- 
waukee, on the first Monday of April, 1849, 
an opinion, of which the following is the 
.substance, was delivered by- 



MILLER, Judge. The bill represents that 
letters patent were issued to William Wood- 
worth, in December, 1828; and were renew- 
ed to William W. Woodworth, as adminis- 
trator of said William Woodworth (the pat- 
entee) deceased. That by an act of con- 
gress, approved February 26th, 1845 [6 Stat. 
936], the said patent was extended. This 
patent is for an improvement in the method 
of planing, tonguing, grooving and cutting 
into moulding, &c., either plank or boards, 
or any other material; and for reducing the 
same to an equal width or thickness, &e. 
For the purpose of planing, &e., the plank 
or boards may be placed on, or against a 
suitable carriage, resting on a frame or plat- 
form, so as to be acted upon by a rotary cut- 
ting, or planing and reducing wheel; which 
may be made to revolve, either horizontally 
or vertically; and the cutters on this wheel 
are made to cut upwards from the reduced 
point of the plank to the said surface. After 
the board or plank passes the i)laning cylin- 
der, and as soon, or as fast as the planing 
cylinder has done its work on any part of 
the board, or plank, the edges are brought in- 
to contact with two revolving cutter wheels, 
for the purpose of grooving and matching. 
The carriage, on which the board, or plank, 
are placed, may be moved forwards bj 
means of a rack and pinion, by an endless 
chain or band; or by geared friction rollers. 
Assignments and conveyances from W. W. 
Woodworth to the plaintiff, through sundry 
persons, ",of aU his right, title and interest, 
which the said W. W. Woodworth then had, 
in and to the said exclusive privileges with- 
in the territory of Wisconsin, to the num- 
ber of thirty-one, are alleged and proven. 
Said assignments were recorded more than 
three months after the date of their execu- 
tion. 

The defendant, in his answer, denied hav- 
ing made and set up a machine; in all its 
material parts substantially like and upon 
the plan of the machine described in the bill 
and letters patent to Woodworth. He fur- 
ther stated that he constructed and put in 
operation a machine for planing boards, and 
is still using it; and that it is not a violation 
of the Woodworth patent; but in conformity 
to a patent to Robert Luscombe, for an Im- 
provement, &c. He admits that he did an- 
nex to his machine, machinery for tonguing 
and grooving, which Is covered by the Wood- 
worth patent. The patent to Luscombe con- 
sists of a moveable or receding face, which 
is to act in connexion with a wheel, to which 
gouges and irons, similar to plane bits, are 
attached for the purpose of planing. 

The patent act of July 4, 1S3G (chapter 357, 
§ n [5 Stat 121]), provides "that every pat- 
ent shall be assignable In law, either as to 
the whole interest, or any undivided part 
thereof, by any instrument in writing; 
which assignment, and also every grant and 
conveyance of -the exclusive right, under any 
patent, to make and to grant to others to 



OLCOTT cCase No. 10,480) 



[18 Fed. Cas. page 6403 



make and use, the thing patented, within 
and throughout any specified part, or por- 
tions of the United States, shall he recorded 
in the patent office within three months 
from the execution thereof." The deed from 
Woodworth is a grant and conveyance to the 
grantee, his executors, administrators and 
assigns, of the exclusive right, under the 
patent, to make and use, and to grant to 
others to make and use the machine within 
and throughout the territory of Wisconsin, 
to the number of thirty. It is more than 
a mere license; it is a fuU consent, permis- 
sion and license to him, his executors, ad- 
ministrators and assigns to construct and 
use thirty machines within Wisconsin; with 
authority to commence and prosecute to 
final judgment, any suit, or suits, for the in- 
fringement of said patent, within said ter- 
ritory, accompanied with a covenant not to 
construct, or use, or give a license for such 
purpose, any machines, within the territory. 
The case of Woodworth & Bunn v. Wilson, 
4 How. [45 TJ. S.] 712, is in point. The deed 
from Woodworth to Bunn is the same as 
this one, except that Bunn was authorized to 
commence and prosecute suits In the name 
of Woodworth, or in his own name. The 
supreme court decided that Bunn was an as- 
signee of the exclusive right, within the ter- 
ritorial limits, described in his deed. That 
part of the act, requiring deeds, or assign- 
ments, to be recorded within three months is 
merely directory; and except, as to inter- 
mediate bona fide purchasers without no- 
tice, any subsequent recording of such pa- 
pers is sufficient to pass the title to the as- 
signee. Brooks V. Byam [Case No. 1,948]; 
Boyd V. McAlpin [Id. 1,748]. The defendant 
does not come within this exception. He 
does not pretend to be a bona fide purchaser 
without notice. 

There is no doubt of the validity of the 
Woodworth patent It has been sustained 
in several circuit courts of the United States, 
against, probably, every other machine con- 
structed, in almost every variety of shape 
and form. The supreme court has sustained 
it; and congress, by a special act has ex- 
tended it. It is considered a highly merito- 
rious and important patent right. The pat- 
ent to Luscombe, for his improvement, can- 
not afCect the plaintiff, if the defendant's 
machine is an infringement of the Wood- 
worth patent. Woodworth claims, "as his 
invention, the improvement and application 
of cutter, or planing wheels, to planing 
board^" &c. He describes how the several 
operations may be so combined as to plane, 
tongue and groove at the same time. The 
application of the planing cutters to planing 
boards, &c. together with the action of the 
other cutters constitute the inventioji. Tnis 
invention consists of a combination of 
known mechanical powers, by which cer- 
tain results are produced. This patent, by 
Its terms, being for a new combination of ex- 
isting machinery, or machines; and not 



claiming any improvement or invention, ex- 
cept the combination, unless ttiat combina- 
tion is substantially violated, the patentee is 
not entitled to. any remedy for the use of 
parts of the machinery. The enquiry is not 
whether any part of the combination has 
been used since the patent, but whether the 
whole combination has been substantially vio- 
lated. Prouty V. Buggies, 16 Pet [41 U. S.] 
336; Barrettv. Hall [Case No. 1,047]; Moody 
V. Fiske [Id. 9,745]; Evans v. Eaton, 3 
Wheat [16 U. S.] 4S4; Howe v. Abbot [Case 
No. 6,766]. The principle of two machines 
may be the same, and their form or propor- 
tions different Their external mechanism 
may be apparently different, and they may 
substantially employ the same power in the 
same way. The word "principle" means the 
operative cause, by which a certain effect is 
produced; the combination of certain me- 
chanical powers; the mode of operatic n. 
Upon the question of principle we may ar- 
rive at a correct conclusion, by ascertaining 
what is the result which the invention is 
designed to produce. Whatever is essential 
to produce the appropriate result of a ma- 
chine. Independently of its mere form, is 
a matter of principle. By this combina- 
tion, the board is planed upon its sm'face, 
tongued on one edge, and grooved on the 
other, by one operation. Now, where this is 
produced by a combination of the same me- 
chanical powers, though the machines may 
be somewhat different in their structures, in 
principle they are the same. The frame rol- 
lers and matchers of these two machines are 
the same in principle. The only question is, 
whether the planing part of the defendant's 
machine is an infringement of the Wood- 
worth patent This is a point of some dif- 
ficulty. It involves, like almost every one 
arising in patent cases, not so much general 
principles, as the minute and subtle distinc- 
tions which occasionally arise in the applica- 
tion of those principles. 

The patent act contemplates two classes of 
persons as peculiarly appropriate witnesses 
in patent eases, viz: 1st, practical mechanics, 
to determine the sufficiency of the specifica- 
tion, as to the mode of. constructing, com- 
pounding and using the patent; 2d, scien- 
tific and theoretic mechanics to determine 
whether the patented thing is substantially 
new in its structure and mode of operation, 
or a mere change of equivalents. The sec- 
ond is by far the higher and more important 
of the two. Allen v. Blunt [Case No. 216]. 
The court has been favored with the tes- 
timony of operatives and mechanics of in- 
telligence; but not sufficiently with that of 
experts, or men of science, which is general- 
ly necessary to a proper understanding of 
the principle involved. The witnesses speak 
generally of the planing wheels and of cer- 
tain principles connected therewith: but do 
not enter into, either an analysis of those 
wheels from actual measurement; or a 
mathematical demonstration of those prin- 
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ciples, sufficiently to satisfy a mind enquir- 
ing after trutli. Tlxe macliine, as described 
by tlie witnesses, to liave been constructed, 
according to the specifications accompanying 
the Woodworth patent, the axis of the cylin- 
der is horizontal, and the knives are used 
in various forms; and as the board passes 
under, and the cylinder revolves, the knives 
operate upon the principle of the adze. Up- 
on the defendant's machine, the planing is 
performed by a wheel which turns upon an 
upright shaft with knives and gouges set in 
and on the edge of the wheel. The gouges 
on the edge of the wheel take oQ the super- 
abundant stuff, and the knives finish the 
work. The board passes to, and under the 
planing wheel, by the same means as the 
Woodworth patent. The witnesses general- 
ly described the principle of cutting away 
the surface of the board upon the Wood- 
worth patent to be that of an adze; and the 
principle of the defendant's machine, to be 
that of a common plane traversing across 
the board, moving in lines parallel to the 
surface, which it finishes. They generally 
state that the two machines are different in 
principle. They speak in general terms of 
the dissimilarity of the machines, in refer- 
ence to the cylinder and the wheel; and the 
adze and the plane cut Some of the wit- 
nesses state, that the bed plate in the- Wood- 
worth machine is intended to be a perfect 
level; and in the defendant's, is the fullest 
at the line the cutters travel over while per- 
forming their work, and in form is circular. 
Also, that the board is depressed after be- 
ing planed, to avoid the back cut or lash. 
That at the point where the cutters. strike, 
in the defendant's machine, the board is 
parallelled with the face of the wheel; and 
that it was necessary to incline the board to 
the face of the wheel; and that the part of 
the board planed Is depressed. They have 
not given the court to understand whether 
the cylinder upon the Woodworth machine 
is a perfect cylinder, or not If it is not 
then the cut would not be strictly that of an 
adze. But be that as it may; if the disc of 
the defendant's wheel should not be exactly 
plane, but in the least dished, the appro- 
priate motion of the adze is introduced. The 
same principle may be occasioned by adjust- 
ing the board to the face of the wheel, as 
described by the witnesses. And as the bed 
plate of defendant's machine is not level, 
but highest where the cutters act upon the 
board, although they may enter as planes, 
yet they assimie the adze cut in leaving the 
board. The principle is the same, whether 
the knives cut upwards on a level board, or 
run level over a curved board highest at the 
point of action. When the board is straight- 
ened the shape of the cut is the same— not 
level, but grooved. In my opinion, at the 
effective moment^ it is not the plane, but the 
adze cut that finishes the work. Upon the 
same principle is it^ when the board ie In- 
18FED.0AS. — 41 
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elined to avoid the back lash, or cut Nor 
does the action of the wheel necessarily de- 
termine the principle, or character of the 
cut 

I cannot see any essential difference, in 
principle, between defendant's machine, and 
those patented to McGregor and Ira Gay. 
Nor is there any essential difference, in prin- 
ciple, between defendant's wheel and a ma- 
chine having knives extending from a per- 
pendicular axis, and constructed so as to 
avoid the back lash. All machines, con- 
structed upon these principles, have been en- 
joined in different circuit courts. I am, 
therefore, of opinion, that the defendant's 
machine is, in principle, similar -to the Wood- 
worth patent; and that the whole combina- 
tion, embraced by the Woodworth patent, 
has been substantially violated. 

Decree, that the injunction be, and remain 
perpetual. 

[For other cases involvinff this patent see cas- 

l&:^fli:oiif^' ^^'^^^' ^^''^'' ^«'«^' 



Case No. 10,481. 

, OLCOTT V. WING. 

[4 McLean, 15.] i 

Curcuit Court, D. Michigan. June Term, 1845. 

Pabtxebship— Trading in Land— Appoetion- 
MEKT OP Loss. 

, !• •^. partnership in purchasing and selling 
lands, IS governed by the same principles as or- 
dinary partnerships. 
[Cited in brief in Chester v. Dickerson, 54 N. 

Y. 7; Rovelsky v. Brown, 92 Ala. 522, 9 

South. 184.] 

2. The complainant and defendant entered in- 
to a partnership to buy and sell lands, the com- 
plainant to famish the capital, the defendant to 
buy; and after the close of the business, the 
money paid by complainant and the interest 
thereon, to be first paid out of the proceeds, and 
the residue to he divided as profits. If a loss 
should be incurred, they were to bear it equally. 
Under this contract a large tract of land was 
purchased. The land deteriorated in value; it 
was conveyed to the complainant, but on a bill 
the court ordered the land to be sold, the loss to 
be borne equally by the parties. 

CDisticguished in Ellsworth v. Pomeroy, 26 

[This was a bill in equity by Thomas W. 
Olcott against Austin E. Wing.] 

Mr. Backus, for complainant 
Jay & Porter, for defendant 

OPINION OF THE COURT. It appears 
from the facts in this case, that the complain- 
ant and defendant entered into an agreement 
to purchase real estate, the complainant to 
advance the money, and each to share equally 



i-TReported by Hon. John McLean, Circuit 
Jusnce.] 
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in tlie profits, after deducting the price paid, 
and interest. In tlie montli of Marcb, 1836, 
the defendant purchased a tract of land, de- 
scribed in the biU, for $4,250, the title for 
which was taken in the name of the defend- 
ant, although he drew a draft on the com- 
plainant for that sum, which was paid by 
him. This purchase was made in pursuance 
of the agreement. The partnership was lim- 
ited to five years, at the expiration of which 
time the bushaess was to be closed. And it 
was fairly within the terms of the. contract, 
tiiat the sales of real estate purchased should 
be made when a good profit could be realized, 
or other circumstances rendered a sale proper. 
The abOTe tract, however, remained on hand, 
and greatly deteriorated in value, with the 
general fall in the value of real property in 
the counlry at the time. The complainant 
alleges that he repeatedly m-ged the sale of 
the premises. At length, in April, 1839, the 
defendant conveyed the premises to the com- 
plainant; and the question is, whether such 
a conveyance shall discharge him from the 
obligations of his partnership. Under the 
circumstances, we thinli it was proper to ask 
the aid of a court of chancery to adjust this 
matter. With the consent of both parties, 
the premises might have been sold, and the 
amount of the sale being compared with the 
purchase money and interest, would show the 
profit or loss. But without such consent, the 
only regular and safe course for the com- 
plainant to take, was to file a bill, and ask 
for a sale of the land, under the direction of 
a court of chancery. No difficulty is per- 
ceived in giving a construction to this con- 
tract of partnership. Tlie complainant was to 
furnish the capital, and the defendant was 
to perform the labor; and they were to par- 
ticipate equally in the profits. But little 
labor was required from tiie defendant in 
making the purchases contemplated. Where 
persons agree to enter into a partnership in 
selling goods which require continual labor 
and responsibility, the capital to be advanced 
by one, and the labor to be performed by the 
other, the use of the capital is generally con- 
sidered as an offset to the labor. But this 
principle does not apply to the case under 
consideration, where very littie labor is neces- 
sary. In the estimation of the defendant, at 
least, a large profit from the operation was 
anticipated; and that appears to have induced 
the complainant to advance his money. The 
court will decree a sale of the premises, the 
master giving notice, etc., and time, as speci- 
fied in the decree. And if the sale shall fall 
below the money, with interest, advanced 
by the complainant, the difference constitutes 
the loss, which shall be equally divided be- 
tween them. Any actual expense incurred 
by the defendant in purchashig the land, to 
be allowed to him. If the land shall sell for 
more than the purchase money and interest, 
and the actual expense of the defendant, on 
the sale, the excess shall be equally divided 
between the parties, as profit 



[18 Fed, Caa. page 642J 
Case No. 10,483. 

The OLD CONCORD. 

[1 Brown, Adm. 270; 2 Abb. U. S. 20, note.] i 

District Court, B. D. Michigan. April, 1870. 

Pkactice— Right op Moktgagee to Intervene— 
Rbakbest op Vessel, 

1. A mortgagee of a vessel has a right to in- 
tervene in an admiralty suit for the protection 
of his interest. 

[Cited in The Grand Republie, 10 Fed. 400; 
The Two Marys, 10 Fed. 925.] 

2. A vessel, discharged from arrest upon giv- 
ing bond or stipulation, returns to her owner 
forever discharged from the lien which was the 
foundation of the proceedings against her, and 
the court has no power to order her rearrest. 

[Distinguished in The Favorite, Case No. 4,- 
698. Cited in The William F. M'Bae, 23 
Fed. 558.] 

3. It seems where the sureties become in- 
solvent, the court may require the claimant to 
furnish new sureties, on penalty of contHnpt, or 
of being denied the right to appear further and 
contest the suit 

Motion to vacate order remanding vessel 
to the custody of the marshal. In this case 
the propeller was arrested November 10, 

1868, and bonded on the same day by John 
Hutchings, claimant, with two sureties. De- 
cember 18, 1868, Hutchings mortgaged the 
propeller to Eber B. Ward, who intervened 
pendente lite, setting up his mortgage as 
the basis of his right to intervene. July 5, 

1869, an order was entered, remanding the 
propeller to the custody of the marshal, on 
the ex parte application of libellants, on the 
ground that the sureties had become insol- 
vent since the bond was given. Ward now 
moved to vacate the order so remanding the 
propeller, on the ground that the court had 
no jurisdiction over the vessel after she was 
so bonded, and therefore had no power to 
make the order. 

H. B. Brown, for motion. 
W. A. Moore, contra. 

LONGYEAB, District Judge. It is eon- 
tended, on behalf of libellants, that Ward 
has no standing in court, he being a mort- 
gagee merely, and not the owner or an agent, 
consignee or bailee for the owner, as re- 
quired by rule twenty-six. Kuie twenty-six 
has been considerably altered and enlarged, 
if not entirely superseded by the act of 
March 3, 1847 (9 Stat 181). But the nile 
and the act relate exclusively to the condi- 
tions to be complied with to entitle a claim- 
ant to avoid an arrest of the property, or to 
obtain its discharge after it shall have been 
arrested, and not to conditions necessary to 
entitle a party to intervene pendente lite, to 
participate in the distribution of proceeds, 
or to protect any interest he may have in the 
subject-matter of the litigation. The right 
of a party to intervene for these purposes 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and by Benjamin Vaughan Abbott, 
Esq., and here compiled and reprinted by per- 
mission.] 



[18 Fed. Cas. page 643] 



(Case No. 10,483) OLD 



bas Tjeen recognized, both in England and 
in this country, as extending to judgment 
creditors who have acquired a lien, and also 
to attaching creditors. See 1 Conk. Adm. 55, 
66-70, citing The JFlora, 1 Hagg. Adm. 298, 
303; The Eebecca [Case No. 11,619]; The Mary 
Anne [Id, 9,195]. Tliis being so, what rea- 
son can there be why a mortgagee should 
not be admitted to intervene for protection 
of his own interest, and contest a forfeiture 
so far as his right or interest would be 
prejudiced by the decree? I can see none. 
I am therefore clearly of the opinion that 
"Ward is properly admitted to intervene as 
mortgagee, and consequently that he has a 
right to make this motion, and to be heard 
upon it. 

The nest and remaining question is as to 
the validity of the order remanding the ves- 
sel. I shall hot stop to argue the question. 
It seems to be too well settled, both in this 
country and in England, to need further 
elucidation, that the vessel, on being dis- 
charged from arrest upon the giving of the 
bond or stipulation, returns into the hands 
of her owner, discharged from the lien or 
incumbrance which constituted the founda- 
tion of the proceedings against her, forever 
and for aU purposes whatsoever, the surety 
taken being a substitute for the vessel, and 
the court has no power or jurisdiction over 
her thereafter in the same suit or for the 
same cause. The Union [Case No. 14,346]; 
The Wliite SquaU [Ed. 17,570]; The Kala- 
mazoo, 9 Eng. Law & Eq. 557, 5G0; 15 Law 
Eep. 563. 

No question of fraud, mistake or improvi- 
dence in entering into the bond, or dischar- 
ging the vessel, arises in the case, and there- 
fore need not be considered. The only rem- 
edy that seems to be provided in a case 
where the sureties shall become insolvent 
is an application to the court for an order 
requiring new sureties to be given. Diso- 
bedience to such order would put the party 
in contempt, and he could be proceeded 
against accordingly, and be denied the right 
further to appear and contest the suit imtil 
he complied with the order, or otherwise 
purged his contempt. Adm. rule 6; Ben. 
Adm. § 492; 2 Conk. Adm. 112. 

I am therefore of opinion that the court 
had no power to make the order remanding 
the vessel into the custody of the marshal. 
Motion granted. 



Case Wo. 10,483. 

The OLD DOMINION. 

[8 Ben. 221.] i 

District Court, E. D." New York. July, 1875. 

CoLUSiOK IN Hasipton Roads— Steamer and 

Schooner— Dangerous Mancedvhe. 
Three schooners were running into Hampton 
Roads in the night, all heading west north west 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission,] 



for the Thimble light, A steamship bound out 
from the Roads passed the two first schooners 
on her port side, but came in collision with the 
third, which was about a quarter of a mile 
astern, and which struck her on her starboard 
bow nearly at right angles and was sunk by the 
collision. The schooner alleged that she kept 
her course and that the steamer, which was on 
her port hand, starboarded her wheel and ran 
across her bows. The steamer alleged that the 
schooner was on her starboard hand; that she 
starboarded to give her more room, and that 
the schooner changed her course by porting her 
helm and endeavored to cross the steamer's bows 
and thus caused the collision: Mdd, that the at- 
tempt to pass between the two schooners was a 
dangerous manoeuvre, which caused the colli- 
sion, and for which the steamer was liable, 
whether the attempt arose from an error of 
judgment on the part of her officers or from their 
failure to observe the third schooner, with which 
she collided. 

On the evening of the 11th of November, 
1874, the schooner Louise Crockett, which 
had put to sea from Hampton Roads, meet- 
ing threatening weather, put back to Hamp- 
ton Roads, and when withta a mUe or two 
of the Thimble light was sunk by a collision 
with the steamship Old Dominion, which was 
bound out from Norfolk to New York. The 
owners of the schooner and of the cargo on 
board her filed separate libels to recover their 
damages. On behalf of the schooner it was 
alleged that the schooner had the regulation 
lights set and was sailing on her port tack 
for the Thimble light,- heading west north 
west with the wind north east; that the head 
light of the steamer was seen about two 
miles off, bearing one or two points on the 
schooner's port bow; that the schooner kept 
her course, and the steamer approached, 
showing first her green light and then the 
green and red lights; that the steamer then 
changed her course and ran across the schoon- 
er's bows, showing her green light only, and 
the vessels struck, the schooner striking the 
starboard bow of the steamer nearly at right 
angles. On behalf of the steamer it was al- 
leged that shortly after passing the Thimble 
light, while heading east by south on her 
course down the bay, the red and green lights 
of the schooner were seen about a point and 
a half or two points on the starboard bow; 
that shortly thereafter the schooner's red 
light shut in and the steamer's helm was at 
once put to starboard to pass the schooner 
starboard to starboard, and then the schooner 
ported her helm and changed her course to 
cross the steamer's bows and ran into the 
steamer, whose engines were not stopped till 
after the collision. It appeared in the evi- 
dence that there were two other schooners, 
the Maggie and Lucy and "the Greene, which 
were running into H^jnpton Roads ahead of 
the Crockett, aU three running on about the 
same line for the Thimble light, and that the 
steamer passed them on her port side. The 
Greene was about a quarter of a mile ahead 
of the Crockett. 

W. W. Goodrich, for libellants. 
Owen & Gray, for claimants. 
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BENEDICT, District Judge. I bave exam- 
ined the evidence in these cases in the light 
of the arguments presented by the respective 
advocates, and am satisfied that the collision 
in question arose from an attempt on the part 
of the steamship to pass between the schoon- 
er Crockett and the schooner Greene, thus 
crossing the bows of the Crockett, when she 
should have gone under her stern. As the 
schooners were sailing, it was not safe to at- 
tempt to pass between the schooners, nor was 
there any reason for making the attempt. 

It may be that the attempt arose simply 
from an error in judgment on the part of 
those navigating the steamship, although my 
mind inclines strongly to the belief that it 
arose from the fact that tihe attention of 
those on the steamship was devoted to the 
two schooners ahead of the Crockett, and that 
the last vessel was not seen till the steamer 
was just upon her. The positive evidence of 
those on the steamship may perhaps be ex- 
plained by their supposing that there were 
but two uistead of three schooners following 
each other. However this may be, the liabili- 
ty of the steamship is the same whether her 
course arose from error of judgment or the 
failure to see that the Crockett was follow- 
ing behind the Greene. 

Let decrees be entered in favor of the libel- 
lants, with an order of reference to ascertam 
the amoxmt of the loss. 



OLD DOMINION INS. CO. (MUBPHREY 
v.). See Case No. 9,945. 

OLDHAM (HOLMES v.). See Case No. 6,643. 

OLD NATIONAL BANK OF PROVIDENCE 
(KNIGHT v.). See Case No. 7,885. 
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In re OLDS et al. 

[4 N. B. R. 146; (Quarto 37).] i 

District Court, W. D. Michigan. Aug. 31, 1870. 

Bankruptcy — Costs — Payment by Assignee. 

Where bankrupts (involuntary) complied with 
all the requirements of the bankrupt law [of 
1867 (14 Stat. 517)], filed a petition for their 
discharge, there being funds in the hands of the 
assignee, and the final dividend not having been 
declared, the following question arose: "Wheth- 
er the costs incurred upon the petition of bank- 
rupts for their discharge, the hearing on said 
petition, publication of notice of hearing, etc., 
shall be paid out of the funds in the assignee's 
hands belonging to the estate of said bankrupts, 
or by tiie bankrupts themselves,"— AeW, the as- 
signee, when he has funds, should pay the costs. 

[Cited in Re Blmendorf, 9 Fed. 546,] 

[In the matter of M. Olds, W. Olds, and L. 
Olds, involuntary bankrupts.] 

At Kalamazoo, in said district, on the 31st 
day of August, A. D. 1870. 

Before J. DAVIDSON BURNS, Register in 
Bankruptcy: 



1 [Reprinted by permission.] 



I, the above-named register, do hereby cer- 
tify that, in the course of the proceedings in 
said cause before me, the said bankrupts 
[M. Olds, W. Olds, and L. Olds] have filed 
a petition for their discharge; a hearing has 
been had thereon, no opposition has been 
made by any creditor to the granting of dis-i 
charge; two of the bankrupts have taken the 
oath required by section 29 of the bankrupt 
act, and I have made certificate of conform- 
ity, and report in favor of their discharge. 
This is an involuntary case, and there are 
funds in the hands of the assignee, the final 
dividend not having been declared. The fol- 
lowing question pertinent to the proceedings 
has arisen, and I have been requested to cer- 
tify the same to the district judge, for his 
opinion thereon, to wit: "Whether the costs 
incurred upon petition of bankr.upts for their 
discharge, the hearing on said petition, pub- 
lication of notice of hearing, etc., shall be 
paid by the assignee out of funds in his hands 
belonging to the estate of said bankrupts, 
or by the bankrupts themselves." In my 
opinion the assignee, when he has funds, 
should pay such costs. The bankrupts hav- 
ing, by force of law, surrendered all their 
property to be disposed of for the benefit of 
their creditors, it seems just and right that 
the avails of such property shall, so far as 
necessary, be used to give the bankrupts 
that relief which, upon conformity to the re- 
quirements of the law, they are entitled to 
claim, viz., a discharge from their debts. The 
case would be different if creditors success- 
fully opposed the granting of a discharge, but 
when no opposition is made, and the bank- 
rupts in all things conform to their duty un- 
der the act, they should not be deprived of 
the discharge which (unless the costs thereof 
shall be paid by the assignee out of the es- 
tate funds) they may not have the pecuniary 
ability to obtain. Section 28 of the bankrupt 
act provides that in the order for a dividend, 
the following claims shall be entitled to priori- 
ty and to be first paid in full: First, the fees, 
costs, and expenses of suits, and the several 
proceedings in bankruptcy under this act. 
The proceedings on petition for dischargt^ 
are certainly "proceedings in bankruptcy." 

WITHEY, District Judge. The decision of 
the register, J. Davidson Burns, Esq., certi- 
fled above, is approved. 



Case No. 10.485. 

The OLER. 

[2 Hughes, 12; i 14 Am. Law Reg. (N. S.) 300.] 

Circuit Court, E. D. Virginia. July 14, 1874, 

Admihalty Jurisdiction — Collision on Ship 
Canal. 

1. The admiralty jurisdiction of the United 
States courts extends to a tort committed by 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.) 
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•collision on an artificial ship canal connecting 
navigable waters which are within that juris- 
diction. 

[Cited in The B. & C, 18 Fed. 544.] 

[See The Avon, Case No. 680.] 

2. Where, by collision, one vessel is left help- 
less in the track of navigation, and on the fol- 
lowing day is injured by a passing vessel, the 
vessel in fault in the original collision is liable 
for the cost of repairing the injuries received by 
the disabled vessel in the second collision. 

This is an appeal into this court from a ae- 
cree of the district court, rendered on the 
21st November, 1873. [Case unreported.] 
The leading facts are as follows: On the 21st 
November, 1872, the schooner Annie Cole, 
John Q. Hozier (the libellant), master, being 
In North river. North Carolina, near the 
mouth, laden with fresh fish for Norfolk, 
fell in with the steamer W. G. Oler, John E. 
Wyatt, master, also bound for Norfolk, and 
signalled the steamer for a tow. The Oler 
slacked her speed, threw her line, which was 
caught by the schooner, and the two vessels 
proceeded up the North river, and into the 
"Virginia Cut" of the Chesapeake and Albe- 
marle Canal, until they got within two miles 
of the northern terminus. This was late in 
the day, and the steamer grounded, some say 
on the starboard (east), some on the port 
(west) side of the canal. When the steamer 
grounded they were moving at less than two 
miles an hom*. The tow-rope was some two 
hundred feet long. As soon as the steamer 
grounded, the master of the Aunie Cole turn- 
ed her bow to the starboard bank of the 
canal, and ran it aground within twenty-five 
yards of the place where the steamer struck. 
The steamer soon reversed her wheel, there- 
by loosed herself, and comrnenced moving 
back towards the schooner. The master of 
the latter and his mate shouted vehemently 
to the steamer to stop backing, lest she 
should strike and sink the schooner. Three 
men in the schooner took poles and set'them 
against the steamer to prevent collision, but 
they broke. For some reason the steamer 
continued to back. On nearing the schooner 
the action of her screw wheel had caused a 
"suck," which loosed the schooner from the 
bank. The schooner was then drawn under 
the steamer, where the wheel of the latter 
soon struck her, knocking a hole in her be- 
low the water-line so large that the schoon-' 
er soon sank. The value of the cargo would 
have been at Norfolk from $950 to ?1300. 
Energetic efforts were made to save it, but 
without success, and it proved a total loss. 
The steamer went on to Norfolk; the schoon- 
er remained sunk on the side of the canal in 
a careened position. The next day another 
vessel in passing struck the mast and other 
parts of the schooner, still further damaging 
her. The cost of repairs to the schooner and 
of raising her was ?531. The libel is for 
damages to the vessel and the cargo, both ex- 
ceeding $1500. The respondents resist the 
claim on several grounds, viz.: (1) They 
claim that the towing was gratuitous, and 



not for hire, and that there, was, no implied 
contract on the part of the master of the 
tug to sustain the risk of such an accident as 
happened. (2) They deny that the accident 
was the result of negligence on the steamer's 
part, but insist that it happened by the want 
of judgment and skill in the master of the 
schooner. (3) They claim that even if the 
steamer were responsible for the collision and 
direct damages, she is not responsible for the 
damages inflicted upon the schooner on the 
next day by another vessel. (4) They object 
that the libel is in form for breach of con- 
tract, and in fact for tort, and therefore de- 
murrable. (5) They deny that tort commit- 
ted on a canal is cognizable in an admiralty 
court. 

Ellis and Welbom, for steamer. 
Gtoode and Chaplain, for libellants. 

HUGHES, District Judge. As to the first 
two objections, I think they are clearly un- 
tenable, from the evidence. The tug had 
towed the schooner on a former occasion for 
hire; and there was, independently of that 
fact, enough in this transaction to imply a 
contract for hire. It cannot be questioned that 
the backing of the tug for the distance of 
twenty yards upon the schooner, which caus- 
ed the collision, was by the fault of those 
upon the tug. Her master was bound to the 
observance of care and diligence, and the 
facts proved upon him carelessness and pos- 
itive blame. 

The third objection cannot be sustained. 
The collision left the schooner helpless in the. 
canal, liable to continual injury from passing 
vessels and otherwise. For such injuries as 
she was liable to sustain wliile in that condi- 
tion, the tug was responsible. She is there- 
fore liable for the cost of repairs for the in- 
jury which the schooner did, actually sustain 
on the day after the collision. This is a 
much stronger ease than that of The Narra- 
gansett [Case No. 10,017], where the comt. 
gave costs resulting from damage happening 
in consequence of the collision, from the in- 
jured vessel upsetting before she was got into 
port. 

The fourth objection merely goes to the 
form of the libel, and not to the substance. 
The objection is such as can be cured by 
amendment at any time before the decree, 
and leave is given to make the amendment 
This libel is in fact for tort, and the only 
informality consists in its using the phrase 
"in a cause of contract" when, it ought to 
have said "in a cause of collision," in its 
opening statement of- the cause of action. 
A like objection was overruled in the case 
of The Quickstep, 9 Wall. [76 U. S.] 665, 
where it was decided that the recital of a 
contract for towage in a libel for collision 
does not necssarily convert the libel into a 
proceeding on the contract. In truth, there 
was cause of action, both for breach of con- 
tract or bailment, and for collision; and both 
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causes of action miglit have been joined in 
the libel. 

Coming, therefore to the fifth objection, and 
that on which counsel for defence laid chief 
stress, I am called upon to decide whether 
the jurisdiction of the admiralty courts of 
the United States extends to a tort commit- 
ted on a canal, connecting two navigable riv- 
ers affected by the tides. The "Virginia Cut" 
of the Albemarle and Chesapeake Canal has 
capacity to pass a vessel of a thousand tons; 
and for an aggregate tonnage of fifty millions 
a year. An annual commerce of 400,000 tons 
passes through it The number of vessels, 
masted and otherwise, traversing it per an- 
num is now about 6000. It has but one lock, 
which is 220 feet long and 40 feet broad, and 
this is a tidewater lock. It connects the 
waters of the Elizabeth and North rivers, of 
Hampton Roads and Albemarle Sound, and is 
part of an inside chain of navigation parallel 
to the coast, extending from New York to 
Florida. It is a part of the great system of 
navigable waters of the Atlantic seaboard of 
the United States; and the magnitude and 
character of its commerce are such as un- 
doubtedly place it within the admiralty juris- 
diction, if it is not withdrawn therefrom by 
the fact that it is an artificially constructed 
work, open to the public, but owned by a pri- 
vate corporation. 

Judicial opinion, as to the admiralty juris- 
diction, has been quite progressive in this 
country. At first, the narrow view of the old 
English common law judges obtained in our 
courts; and it was held that the admiralty 
jurisdiction with us extended only to tide- 
waters, and to rivers navigable from the 
sea as far as they were affected by the tides. 
Such was the tenor of the decision of the 
United States supreme court in the case ot 
The Thomas Jefferson, rendered in 1825, see 
10 Wheat. [23 U. S.] 42S. The position thus 
taken was held for twenty-six years by the 
court The vast commerce of the Mississippi 
river and its tributaries, as well as of the 
Great Lakes and their connecting waters, was 
thus deprived of the benefit of the system of 
admiralty jmisdiction which had grown with 
the growth and accommodated itself to the 
wants of the commerce of the world for cen- 
turies. Some refief from this decision was 
found necessary. The position taken by the 
supreme court in The Thomas Jefferson [su- 
pra], compelled a resort to some legislative 
provision for the commerce of the Great Lakes 
and rivers; and, accordingly, congress, by 
the act of February 26, 1845 [5 Stat 726], 
gave jurisdiction in the nature of admiralty 
jurisdiction to the district courts of the 
United States "in aU matters of contract and 
tort," upon vessels of twenty tons, etc., etc., 
arising upon the Lakes- and the waters con- 
necting them. Under this act, the coiuis of 
the United States took cognizance of the 
class of causes it names arising in those wa- 
ters, for some sis years. In such causes they 
did not act as admiralty courts; they did 



not administer an admiralty jurisdiction; 
they acted under statutory authority as quasi 
admiralty courts, and administered a statu- 
tory jurisdiction in the nature of the admiral- 
ty and maritime jurisdiction. By 1851 the 
supreme court had arrived at a different 
opinion of the proper jurisdiction for the ad- 
miralty courts of the United States from that 
which it had held in the case of The Thomas 
Jefferson in 1825. Commencing in that year 
with tlie case of The Genesee Chief [12 How. 
(53 U. S.) 443], a case of collision occurring on 
Lake Ontario, in a chain of decisions reach- 
ing down to The Eagle [8 Wall. (75 U. S.) 
15], decided in 1868, it has assumed positions 
more and more advanced on this subject, un- 
til it has come to hold that the act of 1845 
conferred no powers upon the district courts 
of the United States which they did not al- 
ready have as admiralty comts; and that 
their jurisdiction as admiralty courts not only 
extends over the ocean and its bays and 
harbors, its gulfs and waters, but to the in- 
land lakes and their connecting waters, and 
to the interior rivers of the country to the 
extent of their navigable capacity, holding 
that the navigability of waters, open and 
public, brings them within the admiralty ju- 
risdiction, and not the circumstance of their 
being affected by the tides or of their emp- 
tying into or opening from tidewaters. I 
have examined these decisions carefully, and 
I nowhere find that the supreme court, in de- 
fining the waters over which the admiralty 
jurisdiction of the district courts extends, 
uses any discrimination between natural pub- 
lic waters and artificial public- waters. Chief 
Justice Taney, in The Genesee Oliief [supra], 
employed language which has been substan- 
tially adopted in ail recent decisions of that 
tribunal. He said: "There can be no reason 
for admiralty power over a public tidewater 
which does not apply with equal force to any 
other public waters used for commercial pur- 
poses and foreign trade," using the word pub- 
lic in the sense of open to the public. 

I know of but one caise that has come be- 
fore our courts in which this question, wheth- 
er the admiralty jurisdiction extends to a 
canal has occurred. That was the case of 
Scott V. The Young America [Case No. 12,- 
549], in which there was a collision on the 
*Welland Canal, which is on British territory. 
Judge Wilkins held that the court had ju- 
risdiction there, even under the act of 1845; 
which must be confessed to be a far weaker 
source of authority in admiralty causes aris- 
ing in a foreign country, than the admiralty 
and maritinje law itself, and the jurisdiction 
confers. 

Another canal case was that of The Diana, 
decided in England and reported in [1 Lush. 
539], which was quoted approvingly by our 
supreme court in "The Eagle, 8 Wall. [75 U. 
S. 15]. I have not been able to consult the 
reporter of that case, but it was one of col- 
lision on the Great Holland Canal in 1862. 
The objection there raised to the jurisdiction 
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of the admiralty court was not that the wa- 
ter on which the collision occurred was an 
artificial canal, but was the old EngUsh ob- 
jection that the canal was not a tidal wa,ter. 
The objection was oveiTuled by Dr. Lushing- 
ton, and the jurisdiction of the English ad- 
miralty over an inland canal in a foreign 
country was maintained. Acting in the spirit 
of the United States supreme court in all its 
decisions, from that of The Genesee Chief 
down to the present time, and upon the two 
precedents of canal cases which I have cited 
on this side of the Atlantic and Lushington 
on the other, I have no hesitation in decid- 
ing that causes of contract and tort arising 
in the Virginia part of the Albemarle and 
Chesapealie Canal, otherwise cognizable in 
admiralty, are within the admiralty jurisdic- 
tion of the court. 

A decree may be taken for the libellants 
for §531.95, the cost of repairs to the vessel, 
and for ?1030, the amount of loss sustained 
on the fish, and costs. 



Case liTo. 10,486. 

OlilPHANT V. SALEM FLOUIIING MILLS 
CO. 

[3 Ban. & A. 236; i 5 Sawy. 128; 10 Chi. Leg. 
News. 276.] 

District Court, D. Oregon. March 29, 1878. 

Patents — Falsest Stampino an Article "Pat- 
ented "—PESALTr— Patentability OF THE Ak- 
TiOLE— Pakties to Action pok the Penalty. 

1. The question, whether it is a violation of 
the statute, to mark with the word "patent ar- 
ticles which are not patentable, discussed. 

2. The action was brought to recover a pen- 
alty under section 4,901 of the Revised Stat- 
utes for marking certain sacks of unpatented 
flour with the word "patent." The defendants 
demurred to the complaint, upon the ground 
that it did not state facts sufficient to consti- 
tute a cause of action: Mdd, that the allegation 
in the complaint "that all of said flour and sacks 
were the property of the defendant and patent- 
able under the laws of the United States," was 
a sufficient allegation that the flour marked was 
patentable, and that it was not a sham alle- 
gation, as flour may be a patentable article, 

[3. Cited in Winne v. Snow, 19 Fed. 508, to 
the point that in an action brought by an in- 
former for his own benefit and that of the Unit- 
ed States under section 4901, Rev. St., for false- 
ly stamping the word "Patented" on an unpat- 
ented article, the plaintifE may properly describe 
himself as bringing the action for the benefit of 
himself and of the United States; that in such 
cases the United States is not regarded as a 
party to the action; and that a demurrer for 
misjoinder will not be sustained.] 

[Action by W. S. Oliphant against the Sa- 
lem Flouring Mills Company, to recover pen- 
alties for the violation of section 4901 of the 
Revised Statutes.] 2 Heard on demurrer. 



1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and L. S. B. Sawyer, Esq., 
and here compiled and reprinted by permission. 
The syllabus and opinion are from 3 Ban. & A. 
236, and the statement is from 5 Sawy. 128.] 

2 [From 5 Sawy. 128.] 



(Case No. 10,486) OLIPHANT 

Addison O. Gibbs and J. Quinn Thornton, 
for plaintifE. 

William H. Efanger and J. J. Shaw, for 
defendant. 

DEADT, District Judge. This action is 
brought by the plaintifE, who sues as well for 
himself as the United States, under the third 
clause of section 4,901 of the Revised Stat- 
utes, to. recover of the defendant penalties 
for marking one thousand sacks of unpatent- 
ed flour with the word "patent," "for the 
purpose of deceiving the public, and having 
it understood and believed by tl^e public that 
the flour put into each of said sacks was pat- 
ented." 

The defendant demurs to the complaint, 
and for cause of demurrer alleges that it 
does not state facts sufficient to constitute a 
cause of action. Upon the argument of the 
demurrer, the only point made in support of 
it was that the article upon which the word 
"patent" is used must be a patentable one, 
entitled to be patented, and this must be 
sufficiently alleged. 

The section of the Revised Statutes in 
question provides substantially that who- 
ever (1) "marks upon anything made, used 
or sold by him, for which he has not ob- 
tamed a patent, the name or any imitation" 
thereof of the patentee of such thing without 
his consent; or (2) "marks upon or affixes to 
any such patented article the word 'patent,' 
or 'patentee/ or the words 'letters patent,' 
or any word of like import, with intent to 
imitate or counterfeit the mark or device of 
the patentee," without his consent; or (3) 
"marks upon or affixes to any unpatented ar- 
ticle the word 'patent,' or any word import- 
ing that the same is patented, for the pur- 
pose of deceiving the public, shall be liable, 
for every such ofEence, to a penalty of not 
less than one hundred dollars, with costs," 
to- any person who shall sue for the same, 
one half to go to himself, and the other to 
the United States. 

The first two clauses of this section are 
evidently intended to protect the patentee of 
a patented article against the fraudulent use 
of his name or device upon a spurious article, 
and it is equally manifest that the third 
clause is mtended to protect the public 
against the fraudulent use of the word pat- 
ent What art, machine, composition, pro- 
cess, or result may be patented is largely a 
question of fact, which in most cases lies 
beyond the knowledge or observation of the 
mass of mankind, the public. To say wheth- 
er an article is both novel and useful, and 
has "a sufficiency of invention" to entitle it 
to be patented, is often a difficult question, 
and one which in most cases re'quires the 
skill and research of experts to determine. 
It may be usefifl but not new, or the reverse, 
and in neither case is it patentable. But the 
word "patent" upon an article is prima facie 
an assertion that it has some peculiar value 
or merit sufficient to induce the government, 
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upon a thorougli examination of tlie subject, 
to give the inventor the exclusive right to 
make and vend the same. The impression 
which the fact ordinarily makes upon the 
mind is, that the article marked "patent" is 
in some respects more useful or desirable 
than articles of the same general kind or use 
which are not so marked. If, then, a per- 
son marks an unpatented article with the 
word "patent," the public are thereby liable 
to be deceived as to the character and value 
of the article. The ' act is a species of coun- 
terfeiting. This being so, the presumption 
is, until the contrary appears, that the mark 
was placed on the article with the intention 
to deceive. The falsehood is a badge of 
fraud. 

To my mind it is clear, both upon the rea- 
son of the thing, and the plain words of the 
statute, that the penalty is incurred by mark- 
ing an unpatented article with the word 
"patent," whether the same is patentable or 
not The statute is made for the protection 
of the public, and is intended to prevent un- 
scrupulous persons from imposing upon the 
community by the unauthorized and false 
use of the word "patent." But it must also 
appear that the article was so falsely mark- 
ed with intent to deceive the public. Oases 
may arise in which it is apparent that the 
marking was done on unpatented articles in 
jest or ridicule, or as a mere fancy or ca- 
price, under such circumstances that it is 
not possible that any one could be misled or 
deceived by it. A person might mark his 
dog or horse with the word "patent," but 
hardly with the intention to make the public 
believe that either was of any more use or 
value than any other like animal. And in 
such an extreme case the court might be able 
to say on demurrer to the complaint that 
there could not by any possibility have been 
any intention to deceive. 

But in all ordinary cases, or cases in which 
there can be any doubt about it, the ques- 
tion of fraudulent intent or purpose to de- 
ceive is one for the jury. In passing upon 
it, the probability or improbability of the 
public being deceived by the alleged false 
marking will be taken into consideration by 
them. In this case, the court is unable to 
say, judicially or otherwise, that flour has 
never been patented, and cannot be; and 
more, that that is a fact of such general no- 
toriety the public could not be deceived in 
regard to it. So far from this being the 
case, it is easy to conceive, in the light of the 
numberless patents for special preparations 
of farinaceous food, of flour being so pre- 
pared, either by means of peculiar machinery 
or some mixture with the grain of some 
chemical ingredient, as to be patentable. It 
is fair to presume that this flour was marked 
"patent" for some purpose. The demurrer 
admits that this purpose was to deceive the 
public, unless, as has been suggested, the 
court can say that such a result is tmpossi- 
blt!. 



In TJ. S. V. Morris [Case No. 15,814], Mr. 
Justice Leavitt expressed the opinion that 
this statute did not apply to non-patentable 
articles. But this was mere obiter and with- 
out the argument. This opinion stands 
alone, and I am unable to concur with its 
reasoning or conclusions. 

In Nichols v. Newell [Id. 10,245], as stated 
in Brightly's Dig. p. 037, it was decided that 
the object of this section "is to guard the 
public right to use unpatented articles; and 
to prevent deception, by assertions, that ar- 
ticles not entitled to that privilege, have 
been patented." The full report of the case 
is not obtainable here, but the reputation of 
the author of the digest is a sufficient guar- 
antee that the effect of the decision is cor- 
rectly given therein. From this it appears 
that the law applies to all unpatented arti- 
cles, whether patentable or not, for the plain 
reason that the public should not be prevent- 
ed from exercising their undoubted right to 
use unpatented articles by the false, and 
may be corrupt, assertion of any one, that 
they are patented. 

In the case of Stephens v. Caldwell [Case 
No. 13,367], cited from the manuscript of 
Mr. Justice Sprague (1860), the digest says 
the penalty provided in this section "for af- 
fixing the word 'patent' to an unpatented 
article, is incurred as to all articles made 
and having such word affixed with a guilty 
purpose." It is probable from the context 
that the article involved in the case was a 
patentable one, but the language is clear 
and unqualified, and indicates plainly that 
no such limitation upon the ordinary signifi- 
cation of the word "unpatented" was thought 
of. 

In "Walker v. Hawxhurst [Id. 17,071], there 
was a verdict for the defendant and a mo- 
tion for a new trial, on account of alleged 
error in the charge. In overruling the mo- 
tion Mr. Justice Nelson said that the simple 
act of marking an article was not sufficient 
"The marking must not only give the public 
to understand the fact of a patent but the 
act must be done malo animo, with an intent 
to deceive; and this ingredient of the of- 
fence, which is essential to make it com- 
plete, must be left to, and be found by, the 
jury." It does not appear from the report 
what was the nature of the article marked, 
but there is no suggestion that it was at all 
material whether it was patentable or not. 

This demurrer was taken and argued upon 
the assumption that the complaint did not 
sufficiently allege that the flour was a pat- 
entable article; and that if it did, it was a 
sham allegation, being manifestly false be- 
cause it is impossible for flour to be patent- 
ed. But upon examination of the complaint 
I am inclined to think that the allegation up- 
on that subject is sufficient: It Is "that all 
of said flour and sacks were the property of 
the defendant and patentable articles under 
the laws of the United States." This is not, 
as was contended, an allegation that the 
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flour and sacks taken coniunctively, together, 
constituted one patentable article, but rather 
that all the flour and sacks, as such, that is, 
both sacks and flour, are patentable. But, 
however this may be, I regard the allegation 
as immaterial, and the complaint is sufficient 
without it. The demurrer is overniled. 
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Case 'No. 10,487. 

The OLIVE. 
[Blatchf . Pr. Cas. 185.] i 
District Court, S. D. New York. June 20, 1862. 
Prize— Enemy Pboperti. 
Vessel and cargo condemned as enemy prop- 
erty. 

In admiralty. 

BETTS, District Judge. The above vessel 
and cargo were captured by the United 
States ship-of-war New London, in Novem- 
ber, 1862, in Mississippi Sound, off Bilosi. 
The schooner was loaded with lumber, and 
was directing her course towards the Mis- 
sissippi passes. It appears, from the pa- 
pers foimd on board of her, that she was 
enrolled and licensed at the port of Pensa- 
cola under the authority of the Confederate 
States, as owner by residents on Florida, 
thus being enemy property. On her arrest 
she was, under the dk-eetions of the United 
States naval officer in command, taken to 
Ship Island, and the vessel and cargo were 
there appraised,— the vessel Ut $700r and the 
cargo of lumber, being 42,000 feet, at §25 
per thousand feet, and the vessel and cargo 
were, at that valuation, appropriated to the 
military use of the United States. On the 
libel filed May 19, 1862, in this court, and 
the return of service and notice of the at- 
tachment and monition issued therein, and 
on public proclamation on such retiirn made, 
no appearance being entered for the ves- 
sel or the cargo, judgment by default is ren- 
dered on motion of the United States attor- 
ney, condemning the vessel and cargo to be 
forfeited, and that the sums so appraised as 
the value thereof be paid into the registry 
of the court in satisfaction of said decree 
and forfeiture. 



Case No. 10,488. 

OLIVE et al. v. MANDEVILLH. 

[1 Cranch, C. C. 38.] 2 

Circuit Court, District of Columbia. Oct. Term, 
1801. 

Practice— MoTioiT to Appear tvithout Bail be- 
fore Appeara^-ce Day. 

A motion, made before the appearance day, to 
appear without bail, will not be heard if the 
defendant be not in actual custody. 

1 [Reported by Samuel Blatchford, Esq.] 
s [Reported by Hon. William Cranch, Chief 
Judge.] 



[This Is an action by Olive, Colcott & Co. 
against Mandeville.] 

The writ was returnable to this term. The 
appearance day of this term is the day after 
the rising of the court 

Motion by Mr. Jones to appear for the de- 
fendant without bail, grounded on the de- 
fendant's discharge under the bankrupt law 
of England. 

The plaintiff's counsel, B. J. Taylor, made 
affidavit that the defendant's motion was 
made the last evening; that he is informed 
and believes that John Sutton will prove that 
the discharge was obtained by fraud; that he 
has called twice at" the house of Sutton, and 
was informed that he was so ill that he could 
not be seen; and thereupon moved that the 
defendant's motion might be continued till 
nest term. The defendant had given ap- 
pearance-bail. ' 

TBU COURT would not now, in this case, 
the defendant not being in actual custody, 
hear the motion to appear without bail be- 
fore the appearance day. 



Case No. 10,489. 

The OLIVE BAKER. 

[4 Ben. 173.] 1 

District Court, S. D. New York. May, 1870. 

CoLusioN IS Net7 York Harbor— Tua akd Tow 
— ISEVITABI.E Accident. 

1. A barge, while under tow, lashed to the 
side of a tug, was injured by a collision with a 
vessel lying at a dock. On the part of the tug, 
it was claimed, that the collision was caused by 
the slackening of the bow line between the 
barge and the tug, by some one in charge of the 
barge, against the will of the master of the tug, 
whereby the tug had not full control of the 
barge: that another tug, passing close by the 
tow, raised a swell, which, with the tide, gave 
the barge a sheer towards the dock, which the 
tug was not able to check, owing to the slack- 
ening of the bow line; and that the collision 
was caused by inevitable accident: Sdd, that, 
as the tug had acquiesced in the slackening of 
the bow line, she became responsible for what- 
ever consequences resulted from that arrange- 
ment. 

[Cited in The Sweepstakes, Case No. 13,687.] 

2. That the tide was known and ousrht to have 
been calculated for, and the effect of the pass- 
ing of the other tug ought to have been guard- 
ed against. 

[Cited in The Merrimac, Case No. 9,478.] 

3. That the circumstances, therefore, did not 
make out a case of inevitable accident. 

In admiralty. 

Beebe, Donohue & Cooke, for libeUants. 
Scudder & Carter, for claimants. 

BLATCHFORD, District Judge. The libel- 
lants, as owners of the barge Halleck, sue 
the steam propeller Olive Baker, to recover 
the sum of $1,200, as the damages sustained 
by them in consequence of injuries caused to 
the barge, while she was being towed by the 

• 1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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Olive Baker, on the ITth of August, 186S, 
from the foot of Bridge street, in Brooklyn, 
to tlie Wallabout Bay, around the upper end 
of the Cob dock. The barge, while under 
tow, and lashed to the starboard side of the 
Olive Baker, was earned across the entrance 
to the bay, and to the side opposite the Cob 
dock, and her bow struck against the side of 
a heavy ice boat lying at a dock at Williams- 
burg, so as to inflict considerable damage 
upon the barge. The libel alleges, that the 
injurs' was caused solely by the fault of the 
Olive Baker. The answer alleges, that, after 
the Olive Baker and the barge had started on 
their ti"ip, some one having charge of the 
barge slackened her bow line, against the will 
of the master of the Olive Baker, whereby 
the Olive Baker had less control of the move- 
ments of the barge than she otherwise would 
have had; that, when the Olive Baker, with 
the barge in tow, reached the entrance to 
.Wallabout Bay, the tide was running out 
and against the Olive Baker; that the chan- 
nel was narrow, and, as the Olive Baker was 
attempting to enter the bay, a tug passed 
rapidly by her; that the water from the 
wheel of such tug came against the starboard 
bow of the barge; that the force of the tide 
and of such tug on the Olive Baker was .so 
great that, without any fault on the part of 
those navigating the Olive Baker, she took a 
sudden sheer across the narrow channel, to- 
wards an ice boat lying at or near the shore; 
that, in order to prevent the Olive Baker and 
the barge from colliding with the ice boat, 
the Olive Baker was at once backed, but, as 
she had not complete control of the barge, 
after the slackening of the bow line, the barge 
continued to go forward until the bow line 
was straightened, and, when it was so 
sti*aightened, it parted and allowed the barge 
to collide with the ice boat; and that such 
collision was caused by inevitable accident. 

This defence resolves itself into two matters 
—the slackening of the bow line of the barge 
against the will of the master of the Olive 
Baker; and the action of the tide and the 
tug, causing the Olive Baker to sheer and 
necessitating her backing, and causing the 
slackened bow liae to part, and thereby bring- 
ing about the collision, through inevitable ac- 
cident. 

In regard to the slackening of the bow line, 
to whatever extent it was slackened, if it 
was slackened at all, the captain of the Olive 
Baker testifies, that he slowed his boat down 
whUe the captain of the bai'ge was slackening 
the line, during the trip, and before the en- 
trance off the upper end of the Cob dock 
was reached, and that, after the line had 
been slackened and again fastened, the Olive 
Baker went ahead again. The Olive Baker, 
in undertaking to tow the barge, made herself 
responsible for any arrangement of the tow- 
ing lines that was known to and acquiesced 
in by her. Whatever slackening of the line 
took place in this case, was acquiesced in by 
the Olive Baker. There were three lines— a 
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bow line, a tow line midships, and a stern 
line, the tow line belonging to the Olive Baker 
and the other two lines to the barga The 
evidence is satisfactory, and comes from 
those on the Olive Baker, that, when the 
Olive Baker was backing, before the collision, 
and in order to prevent it, although the bow 
and stern lines parted by the backing, the 
Olive Baker aftenvards brought up on the 
tow line and backed on that, and the col- 
lision occurred after that. The parting of 
the bow line alone is set up in the answer, 
and the parting of that is attributed to its 
having been slackened. The evidence shows 
that it was a new and strong line. The head- 
way of the Olive Baker and the barge were 
very great when the Olive Baker started to 
back, and the line undoubtedly snapped from 
the sudden strain upon it, the barge going 
ahead and the Olive Baker backing. As the 
tow line did not break and the Olive Baker 
brought up on it, and the other two lines 
parted before the tow line was brought up 
on, it would seem, that the tow line must 
have be"en more slack than either of the other 
two lines, after the backing commenced. But, 
for the condition of slackness of all the lines, 
the Olive Baker was, on the evidence, respon- 
sible, and, in so far as the collision was pro- 
moted by the parting of the bow line through 
its slackness, the Olive Baker, being respon- 
sible for such slackness, is responsible for 
the parting and its consequences. 

As TO the joint action of the tide and the 
tug in producin^^ the accident, the evideu(!e 
shows, that the tug, being light and not hav- 
ing anything in tow, was coming up from be- 
hind the Olive Baker. The tide* was ebb 
and the Olive Baker was running against it. 
The barge was down by the stern and towed 
hard. The pilot of the Olive Baker saw the 
tug coming up on the starboard side of the 
bai'ge, the barge being on the starboard side 
of the Olive Baker. The stem of the barge 
projected from ten to fifteen feet ahead of 
the stem of the Olive Baker, and the stern 
of the barge extended some ten feet in the 
rear of the stern of the Olive Baker. The 
bows of the two boats were pressed in to- 
gether, so that their stems lay out from each 
other. As the tug was coming up, the cap- 
tain of the Olive Baker, who was her pilot, 
and was at her wheel in her pilot house, blew 
a signal of two blasts of his steam whistle, 
indicating that he desired the tug to go to 
his port side. The tug made no reply, but 
went on. When the tug had got alongside of 
the barge, and was passing between it and 
the face of the Cob dock, so close to the 
barge that she scraped the barge as she pass- 
ed, and so close to the dock that there was, 
as the captain of the Olive Baker says, only 
two and a half feet distance betwen the tug 
and the dock, the captain of the Olive Baker 
ported his helm, so as to o-owd the tug still 
more, and tend to throw the head of the barge 
and ot the Olive Baker to the right, into the 
bay, and in the direction in which the Olive 
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Baker and the barge were bound, to reacb- 
their destination. The captain, of the Olive 
BaJcer says, that, the water being shoal,^ the 
suction caused by the tug, as she passed, 
caught the stern of the barge and drew It to- 
wards th6 comer of the dock, and thus threw 
the head of the barge away from the entrance 
to the bay. Tbe theory is, that this force 
and that of the tide running out of the bay, 
against the starboard bow of the barge,, coun- 
teracted the effect of the porting by the Oliye 
Baker, and catised her to shoot across the 
entrance and against the ice boat on the other 
side. As soon as the captain of the Olive 
Baker saw that the head of the barge was 
behig tlirown away from the entrance to the 
bay, he stopped and backed his engine, it 
having before been slowed, under one bell. 
I can see nothing, in all this, of inevitable 
accident It is in proof, that the captain of 
the barge, when he saw the tug trying to 
run on the inside of him, called the attention 
of the captain of the Olive Baker to the fact 
that he ought to be careful lest the barge 
should be damaged, and that the captain of 
the Olive Baker replied that lie knew his own 
business. I think there was, in the evidence, 
a strife between the Olive Baker and the tug 
as to which should have the inside and, there- 
fore, the shorter line into the bay, "the Olive 
Baker should have gone further out when she 
saw that the tug had refused to go outside. 
There was room enough for the Olive Baker 
to have done so by starboarding her helm. 
She could have stopped and reversed sooner. 
The tide was known and should have been 
calculated for, and the effect of the rapid 
passing by of the tug in such close proximity 
ought to have been known and guarded 
against The barge was whoUy at the mercy 
of the Olive Baker, and the latter is, I think, 
chargeable with the consequence of the col- 
lision. 

There must be a decree for the libellant, 
with costs, with a reference as to the dam- 
ages. 

Case ISTo. 10,490. 

The OlilVE BRANCH. 

CL Lowell, 286.] i 

District Coittt, D. Massachusetts. Nov., 1868. 

Salvage— Whe>t Crew Can be Salvors— Ab^n- 

DOKMENT BY MASTER— LOCAL USAGE ReQUIKIUG _ 

Men to Assist in Usloahing Fishing Vessel. 

1. The crew can be salvors of their own. ves- 
sel when their contract has been put an end to, 
either voluntarily hy the master, or as the ef- 
fect of a vis major. 

[See The Antelope, Case No. 484.3 

2. But where the crew were abandoned by 
the master, near the home port, and the vessel 
was soon afterwards stranded, and there was 
no mate, and the men got the ship ofiE the 
shore and saved her with considerable difi&culty 
and danger, held, they were not salvors. 



1 [Reported by Hon. John Lowell, LL. D., 
District Judge, ahu here reprinted by permis- 
sion.] 



(Case No. 10,490) OLIVE 

3. A local usage to requhre the men to stay 
by a fishing vessd till she is unloaded and 
cleaned, in her tarn, will not authorize the own- 
ers to claim a deduction from the wages of the 
men who have not assisted in this work, if they 
were not asked to stay for this purpose, and 
the custom was merely made use of to cheap- 
en their demand for wages. 

4. Qusere, if a usage to wait for an indefinite 
time until the owners are ready to discharge the 
vessel is valid? 

Five seamen of this schooner proceeded for 
their wages and for salvage. Their contract 
was to carry on the bank and other cod fish- 
ery from Plymouth during the season, and 
to make two trips, if the owners should wish 
to make so many, for round sums of money 
for the season. The schooner was a large one, 
and her first trip lasted until the early part 
of September. The master on his return 
anchored the vessel near Yarmouth, some 
twenty miles from Plymouth, and left the 
vessel towards night taking with him the 
two sharesmen; and it was admitted that he 
did so without right, and in pursuance of a 
purpose to defraud tlie owners, some of 
whose property he had embezzled. A storm 
was even then rising, and in the course of the 
night the vessel was stranded. The libellants 
stayed by the schooner, and on the next day, 
with much labor and danger, and some pri- 
vation, succeeded in getting her afloat and 
pumped out in Yarmouth harbor. They were 
without officers, for no mate had been con- 
nected with the schooner. They telegmphed 
to the owners at Plymouth, and a man was 
sent who took command, and the vessel was 
taken safely to Plymouth and anchored near 
the claimants' wharf on Simday. The libel- 
lants asked for th^ wages more than once; 
and on Wednesday or Thursday the owners 
offered to pay Uiem if they would deduct ten 
dollars each, which they refused. Some of 
them afterwards offered to take ofE five dol- 
lars, but this offer was not accepted. The 
owners testified to a custom at Plymouth, for 
aU seamen of fishing vessels who do not ex- 
pressly stipulate to the contrary, to stay by 
the vessel imtil the fisb are washed and the 
vessel fully discharged and cleaned, and that 
if the same owners have other vessels which 
are being discharged, the regular turn must 
be tak^i for the vessel in question. That in 
this case there were one or more vessels of 
theirs which had priority, and that some 
time would elapse before the Olive Branch 
could be unloaded. By way of set-off for this 
remaining duty the owners asked for this re- 
duction. The libellants demanded not only 
full wages but salvage. 
O. G. Thomas, for libellants. 
W. D. A. Whitman, for claimants. 

LOWELL, District Judge. Seamen may be 
salvors of their own ship when their contract 
has been dissolved, either voluntarily by the 
master or by the effect of a vis major. Ma- 
son v. The Blaireau, 2 Oranch [6 U. S.] 240; 
The Triumph [Case No. 14,183]; The Flor- 
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ence, 16 Jur. 572; The "Wamor, Lush. 476. 
That this point may be one of some nicety, 
will be seen by comparing the case of The 
Triumph, ubi supra, with that of The John 
Perkins [Case No. 7,360J. In this case I am 
obliged to say that the conduct of the libel- 
lants, courageous and meritorious as it was, 
does not bring them within the law of salv.- 
age, because their voyage was not ended, nor 
their contract in any way annulled or dis- 
solved. The master had left tibiem, and it 
happened, from the nature of the voyage, 
that they had no mate; but the desertion had 
no reference to the approaching storm, and 
I regret to say that I cannot distinguish the 
case from one in which the master should 
have lawfully gone on shore, leavmg these 
men in charge, or should have been lost over- 
board. I do not, of course, mean to be under- 
stood that where a ship at sea is deprived of 
her officers, and the men, or some of them, 
are competent to navigate the ship, and do 
supply the place of officers, they would not 
be entitled to extra compensation, but it 
would probably not be a salvage reward, and 
the evidence here does not enable me to ascer- 
tain any such service. Whether the action 
of the owners has been either generous or 
even gracious, I have no jurisdiction to deter- 
mine. 

Upon the question of wages. It appears 
that the owners did not deske to make 
a second trip, though perhaps the season was 
not so far advanced that they might not have 
required the men to go again under their 
contract; the dispute is upon the alleged 
usage. The libellants were shipped at Bos- 
ton, and some of them had sailed but seldom 
from Plymouth or its neighborhood. They 
deny knowledge of the custom set up, and say 
that so far as they know, the usage is to 
wash the fish only when that service is ex- 
pressly mentioned in the articles. The claim- 
ants are likely to be better informed on this 
subject, and the preponderance of the evi- 
dence is that such a usage exists. It is an- 
alogous to the general rule applicable to oth- 
er voyages, unless when varied by contract 
or usage, that the seamen are to stay by the 
vessel until the cargo is unladen. 

But it is clear that, in this case, it was for 
the interest of both parties that the men 
should be discharged when they were dis- 
charged. The vessel would not be imloaded 
and cleaned for an indefinite period, has not 
in fact been cleaned yet, some six weeks 
after her arrival; the board of the men would 
have come to much more than their services 
would be worth. One of the owners said 
very frankly that he considered it for the 
benefit of both parties that the men should 
be discharged on the Thursday, but that it 
was usual for them to make a discount when 
that was done, and this voyage having turn- 
ed out ill, the saving was of some importance 
to the owners. It does not appear that the 
owners asked the men to stay; but, on the 
contraiy, they were quite ready to have them 



[18 Fed. Oas. page 652] 

.go, upon terms. They told them why they 
asked the discount, but beyond that made no 
claim, but rather encouraged the belief that 
they would settle with the men. I cannot re- 
gard this conduct- as quite ingenuous. The 
men may have been deceived by it, and have 
imderstood, as the fair result of the inter- 
views, that there was no question at all of 
their staying, but only upon what terms they 
would go. I so understand the matter my- 
self as developed by the evidence. Under 
these circumstances equity requires me to re- 
gard the contract as ended by the consent of 
both parties; and as the owners have made 
no loss by its termination, I shall make no 
deduction from the wages. It is well undei-- 
stood that after a voyage is ended no statute 
desertion can take place; but a refusal of 
duty even then may lead to a diminution of 
wages by way of penalty; but the facts do 
not authorize the imposition of a penalty 
here. 

It may be doubted whether a usage to de- 
tain the crew for an indefinite time, in the 
discretion of the owners, would be vaHd. 
Decree for full wages. 



Case ]S"o. 10,491. 
The OI/ITE CHAMBERLAIN. 
[1 Spr. 9.] 1 
District Court, D. Massachusetts. Oct, 1841. 
Seamen's Wages— Forfeiture for Violence up- 
on Master— CoNDOXATiox— Imprisonment. 
1.. Forfeiture of wages by the first mate for 
personal violence upon the master. 
[See The Almatia, Case No. 254.] 
2. His being permitted to continue in Ms of- 
fice for a few days, until the master can reach 
a place more convenient for the exercise of his 
authority, is not a condonation, especially if the 
mate continue to be contumacious. 

^^^' ^^^ . o-mners having suffered no damage, 
the forfeiture is decreed only as a penalty for 
the offence. 

4. If the mate has been sufficiently punished 
by imprisonment, he ought not to be subjected 
to a further: infliction. 

In admiralty. 

E. Smith, Jr., for libellant. 

F. Dexter and G. W. PhUlips, for claim- 
ants. 

^ SPRAGUE, District Judge. This is a libel 
in rem for wages. The defence is forfeitxn-e 
by misconduct. Merry, the libellant, was 
mate of the brig Olive Chamberlain. While 
at Cardenas, he, without justifiable cause, 
assaulted the master, striking him one or 
more blows, and committing other violence 
on his person. He at other times manifested 
a spirit of insubordination, and spoke of the 
master, in presence of the crew, in language 
of contempt The libellant continued in his 



1 [Reported by F. E. Parker, Esq.. assisted 
by Charles Francis Adams, Jr' Esq. and here 
reprinted by permission.] 
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office of mate, and perfonned its duties, for 
four or five days after the assault, and until 
the arrival of the brig at Havana; and it was 
there agreed "between him and the master, 
that he should exchange places with the sec- 
ond mate, but upon being required to give 
up the log-book, he refused. The master, 
thereupon, after consulting the American con- 
sul, caused the libellant to be taten from the 
vessel, and committed to jail, where he re- 
mained four days, when he w^as released, and 
immediately returned to Boston, He was 
there ari*ested on a criminal complaint for the 
assault at Cardenas, and now stands bound 
over to take his trial, at the next circuit 

COUl't. 

It is contended by the libellant's proctor, 
that the offences are not set forth with suffi- 
cient distinctness in the answer. But this 
does not apply to the assaidt at Cardenas, 
which is set forth with precision. That out- 
rage was of itself sufficient to work a for- 
feiture of wages. 

It is contended that the misconduct was for- 
given by permitting the libellant to continue 
in his office, and perform its duties, until the 
brig arrived at Havana. But the master 
merely waited a few days, until he reached 
a more convenient place for exercising bis 
authority. It is not so strong a case as that 
of The Mentor [Case No. 9,427], which was 
held to be no remission. Beside this, the 
libellant pefused at Havana to give up the 
log-book, and persisted in this refusal, until 
he was taken out of the v^sel and commit- 
ted to prison. His disobedience and contu- 
macy were thus continued to the last. 

It is further insisted, that the libellant has 
already been punished by the imprisonment 
at Havana and the criminal proceedings here, 
and that to enforce a forfeiture of wages 
would be to punish him twice. In this case 
the owners suffered no damage, and they can 
withhold the wages of the libellant only as a 
penalty for his misconduct. The punish- 
ment is to be proportioned to the offence, and 
if sufficient has already been suffered, the 
court will not permit a further infliction. 
The offence is not of a trivial character. Ac- 
tual violence upon the person of the master, 
on board of his own vessel, by one bound to 
submit to his authority, is not to be passed 
over lightly. The criminality of the libel- 
lant is heightened by the office which he held. 
To the first mate, above all others, has the 
mast^ a right to look, not only for an ex- 
ample of obedience, but for active and effi- 
cient assistance in repressing insubordination, 
and upholding his lawful authority. His mis- 
condTiet at other times, though not relied on 
as substantive ground of forfeiture, must at 
least deprive him of that favorable regard to 
which he might have been entitled, had he at 
all other times been exemplary in the dis- 
charge of his duties. 

The forfeiture of his wages earned prior to 
the assault at Cardenas, in addition to wliat 
has been already suffered, will- not, in my 
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judgment, exceed the just measure of punish- 
ment For the five uays which he continued 
to serve after the offence, he is entitled to re- 
cover wages. No costs will be allowed. 



Case TsTo- 10,492. 

In re OLIVER et al. 

[19 N. B. B. (1879) 291.] i 

District Court, E, D. Michigan. 

Chattei, Mortgages —Debts Contracted after 
Execution and befoke Recording— Fol- 
lowing State Pbactiob. 
Where the supreme court of a state has de- 
cided that, under its chattel mortgage law, 
mortgages are void as to all creditors who he- 
come such between the giving and recording of 
the mortgage, the district court will adopt sucH 
construction, and hold such mortgages void a^ 
against the assignee in bankruptcy of the mort- 
gagor, where debts were contracted after the 
execution of the mortgage. Sawyer v. Turpm,. 
91 U. S. 114, distinguished. 

On 'the petition of Isaac Young that the- 
assignee be required to pay over to him the 
proceeds of certain mortgaged property. The 
petition alleged that petitioner held a mort- 
gage of personal property, executed by the- 
bankrupts to him August 12, 1877, but not 
recorded until November 29th of the same- 
year. The mortgage covered certain goods, 
from the sale of which the assignee received 
the money now in his hands. Bankruptcy 
proceedings were instituted December 12th. 
The answer of the assignee admitted the 
^ving and recording of the mortgage at the- 
dates named, his appointment as assignee, 
and the fact that he had in his hands nearly 
one thousand dollars, the proceeds of the- 
sale of the mortgaged property; but denied 
that he should pay that amount to the peti- 
tioner, for the reason that, practically, all 
of the debts proven against the bankrupts*' 
estate were contracted before such mortgage 
was recorded; and claimed that, under the- 
statutes of this state, the mortgage was ab- 
solutely void as against such creditors, and, 
consequently, against himself,^ as represent- 
ing them. 

Shepard & Lyon, for petitionear. 

Mr. Cooley, for assignee. 

BROWN, District Judge, There Is no 
question that the mortgage was given for a 
valuable consideration, passing at the dato 
of its execution. It is claimed, however, 
that the debts of the bankrupt were mainly- 
contracted after the giving of the mortgage, 
and before its filing; that it was not filed 
until fourteen days before the commence- 
ment of bankruptcy proceedings, and that 
it is, therefore, invalid as against the as- 
signee. Section 4706 of the compiled laws of 
this state provides: "That every mortgage, 
or conveyance intended to operate as a mort- 
gage, of goods and chattels not accompanied, 

1 [Reprinted by permission.] 



OLIVER (Case No. 10,492) 



[18 Fed. Gas. page 654] 



by immediate delivery and followed by an 
actual and continued cbaxige of possession 
of the things mortgaged, shall be absolutely 
void as against the creditors of the mort- 
gagor, and as against subsequent purchas- 
ers or mortgagees in good faith, unless the 
mortgage shall be filed," etc. The act does 
not define who are creditors within the 
meaning of this section, and it is left for th'e 
courts to determine whether it applies to 
those who have levied upon the stock by 
virtue of an attachment or execution before 
the mortgage is filed, or to all those who 
became creditors between the execution and 
filing of the mortgage. A similar statute in 
Massachusetts, declaring that no such mort- 
gage should be valid "against any other 
persons than the parties thereto, imless re- 
corded, was considered by the supreme 
court of that state in Mitchell v. Black, 6 
Gray, 100. In that case it was held that 
one who had taken bills of sale of merchan- 
dise from his debtor, as secm:ity for money 
advanced, and who had allowed the debtor 
to sell portions of the merchandise, in the 
usual course of his business, as if he were 
the owner thereof, might take possession of 
it at any lime, in order to secure his debt, 
and that such taking of, possession, though 
at a time when the debtor was known by 
himself and the creditors to be insolvent, 
was effectual, notwithstanding the state in- 
• solvent law, which contained provisions 
very like those of the bankrupt act [of 1867 
(14 Stat 517)]. In speaking of the. registra- 
tion of mortgages, the court observed: "The 
time when the record shall be made is not 
specifically prescribed by the statute, though 
it must undoubtedly precede the possession 
by others subsequently acquiring an inter- 
est in the mortgaged property. To prevent 
it from passing to them, it will be sufiieient 
that the record is made at any time befo're 
such possession is taken, though it be long 
after the execution of the mortgage." A 
somewhat similar case came before the su- 
preme court of the United States, on appeal 
from the circuit court for the district of 
Massachusetts, in Sawyer v. Turpin, 91 U- 
S. 114. In this case a bill of sale of personal- 
property was executed on the loth of May, 
1869, but the conveyance was not recorded, 
nor was possession had thereunder. On the 
31st of July this bill of sale was sun-en- 
dered, and a chattel mortgage- upon the same 
property executed in exchange therefor, but 
this mortgage was not recorded until the 
17th of September. Proceedings in bank- 
ruptcy having been commenced within a lit- 
tle more than a month thereafter, the as- 
signees filed their bill in the district court 
to set aside this mortgage as a fraudulent 
preference. In passing upon the question, 
the supreme court adverted to the case of 
Mitchell V. Black, above cited, and adopt- 
ed the construction given therein to the chat- 
tel mortgage law of Massachusetts, and held 
that, as the mortgage was recorded before 



the rights of the assignee in bankruptcy ac- 
crued, it could not be impeached by th^ 
complainant, and the court added that, even 
if the failure to put it on record enabled the 
debtor to maintain a credit he ought not to 
have enjoyed, it could make no difference, 
as the bankrupt act was not intended to pre- 
vent false credits. Other eases to the same 
effect are: In re Wynne [Case No. 18,117]; 
Miller V. Jones [Id. 9,576]; Ex parte Dalby 
[Id. 3,540]; Cragin v. Cax-micbael [Id. 3,319]; 
Seaver v. Spink [65 111. 441]; Player v. Lip- 
pincott [Case No. 11,224]; National Bank of 
Fredericksburg v. Conway [Id. 10,037]. The 
same question came before this court in the 
case of In re Barman [Id. 999], in which the 
mortgage was made on the 9th of August, 
but was not filed until the 8th of December, 
nor possession taken until January. It was 
conceded that the mortgage was given for a 
present consideration, and would have been 
valid, if filed when executed, as against bank- 
i-uptcy proceedings; but that, as it was not 
filed until December, it should be regarded, 
as against the assignee of the banknipt, as 
taking effect from that date. As the su- 
preme court of this state had not then set- 
tled the construction to be given to the word 
"creditors" in the chattel mortgage act, I 
felt constrained to follow the case of Saw- 
yer V. Turpin [supra], as giving a construc- 
tion to a similar statute of another state, al- 
though I was aware at the time that such 
construction was putting it in the power 
of debtors to defeat the purposes of the 
bankrupt act, by giving chattel mortgages 
upon their stocks in trade, and persuading 
the mortgagee to keep them off the record, 
to the prejudice of creditors, who might 
have trusted them upon the faith of their 
apparent ownership of the property. But, 
at the last term of the supreme court of this 
state, a construction was given to this stat- 
ute in the ease of Feary v. Cummings, 1 N. 
W. 946, different fi-om that given by the 
supreme court of Massachusetts to the stat- 
ute of that state. In this case the mortga- 
gees, who had purchased the mortgaged 
property upon foreclosure, were sought to be 
held as garnishees of the principal debtor. 
It appeared the mortgage was made Octo- 
ber 8, 1877, but was not filed until May 28, 
1878. Plaintiffs became creditors of the 
mortgagor, the principal defendant, between 
the giving and the filing of the mortgage, 
although they did not obtain judgment until 
September, 1878, after the seizure and sale 
of the property to the mortgagee. The 
court held that, if the mortgage was not 
put on file prior to the plaintiffs becoming 
creditors, it was invalid as against 'them, 
"the law being that those who become cred- 
itors while the mortgage is not filed are 
protected, and not merely those who ob- 
tain judgments or levy attachments before 
the filing;" and that, although no creditor 
could impeach the mortgage before taking 
proceedings against the property, yet, if 
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such proceedings were taken, lie would be 
considered as a creditor within the meaning 
of the section, if his debt accrued betweeh 
the giving and filing of the mortgage; citing 
in this connection Hiompson v. Van Yeeh- 
ten, 27 N. Y. 568, where a similar construc- 
tion was given to the statute of that state. 
See, also, Bostwieb: v. Foster [Case No. 1,- 
€82]; Harris v. Exchange Nat. Bank [Id. 6,- 
119]; Moore v. Young [Id. 9,782]; Allen v. 
Massey [Id. 231]; Harvey v. Crane [Id. 6,- 
178]. The construction thus given to this 
statute is obligatory upon this court, and I 
must therefore hold in this case that the 
petitioner can take nothing by his mort- 
gage. The petition is therefore dismissed. 

Since this opinion was prepared, the case 
of Piatt V. Preston [Id. 11,219], decided by 
Judge Ohoate, has appeared in the Bank- 
ruptcy Register. In that case the same con- 
clusion was reached, for the same reasons 
here given. The mortgage is not rendered 
invalid by the bankrupt law or because the 
filing constitutes a preference, but it may 
be set aside by the assignee, because, by 
the law of the state, it is void as against 
the creditors whom he represents. 
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Case nSTo. 10,493. 

OLIVER v. CUNNINGHAM et aL 
[See 6 Eed. 60.] 



Case l^o. 10,494. 

OLIVER V. DECATUR. 

[4 Cranch, C. C. 458.] i 

Oirenit Court, District of Columbia. March 
Term, 1834. 

ilOETGAGES — FORECLOSOKE BY BlLI» IS EQUITT — 

Receiver — Rekts and Profits be- 
fore Anstyek. 

1. In a suit m equity to foreclose a legal 
mortgage, the court will not, before answer, 
grant an injunction to prevent the mortgagor 
in possession from receiving the rents and prof- 
its; nor will they appoint a receiver, the de- 
fendant being in no default for not answering. 

2, The defendant may, at any time, before 
the bill is taken for confessed, plead, demur, or 
answer; and the plaintiff is to pursue the same 
course as if the plea, demurrer, or answer had 
been filed before the expiration of the three 
months limited, for answer, by the rules of the 
court 

Bill [by Robert Oliver against Susan Deca- 
tur] to foreclose a legal mortgage, and for an 
injunction to prevent the defendant from re- 
ceiving the rents, and praying that a receiver 
may be appointed; on the suggestion that the 
property is insufficient security for the debt. 
The defendant was in no default for not an- 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. Key and Mr. Dunlop, for plaintiff, mov- 
ed the court to appoint a receiver, and cited 
2 Madd. 231, 233, 235; Wills v. Pugh, 10 Ves. 
403; Middleton v. Dodswell, 13 Ves. 266; 
Lloyd v. Passingham, 16 Ves. 59, and the 
cases cited in 2 Madd. 231, and Duckworth 
T. Trafford, 18 Ves. 283; Berney v. Sewell, 1 
Jac. & W. 647. 

Mr. Marbiiry, for defendant, cited 2 Madd. 
231; Coop. Ch. 42, 107; Berney v. Sewell, 1 
Jac. & W. 647,— to show that it is not usual 
to appoint a receiver before answer; nor in 
a case of legal mortgage. 

THE COURT (nem. con.) refused to grant 
an injunction and to appoint a receiver. 

In November, 1833, the defendant pleaded 
the pendency of another suit for the same 
cause hi Norfolk, CVirginia,) but afterwards, 
and before the plea was set down for argu- 
ment, namely, on the 29th of March, 1834, 
withdrew the plea and filed an answer, which 
the plaintifiCs counsel contended was wholly 
insufficient and ought not to be received, 
and must be considered as a nullity, and 
again moved the court to appoint a receiver. 

Mr. Dunlop, for plaintiff, cited Dillon v. 
Alvares, 4 Ves. 357, that the pendency of a 
suit in Ireland is no bar to an injunction; 
Avery v. Petten, 7 Johns. Ch. 211; Verplank 
V. Caines, 1 Johns. Ch. 57,— as to power to 
appoint a receiver. 

Mr. Marbuiy, contra, cited Berney v. Sew- 
ell, 1 Jac. & W. 647. The defendant has a 
right to answer at any time before the bill is 
taken for confessed; which is not yet done. 
If the answer is not sufficient in some re- 
spects, the plaintiff must except to it. It can- 
not be treated as a nullity. 

CRANCH, Chief Judge. (MORSBLL, Cir- 
cuit Judge, absent). This is a bill to fore- 
close a mortgage in fee, and for the appomt- 
ment of a receiver; and for an injimction to 
prevent the mortgagor in possession from re- 
ceiving the rents, and the tenants from pay- 
ing them to her. The bill was filed on the" 
22d of March, 1833. On the 2Sth of Novem- 
ber, 1833, the bill not having been taken for 
confessed, the defendant filed a plea of a 
prior suit for the same cause still depending 
in a court of equity in Norfolk, in Virginia. 
On the 29th of March,- 1834, the plea not hav- 
ing been set down for argument, the defend- 
ant withdrew it, and filed her answer. On 
the 1st of April, 1834, the plaintiff again 
moved for a receiver and injimction on the 
ground of the insufficiency of the answer, 
which he avers the defendant had no right 
to file, imless by leave of the court; and con- 
tends that the court should consider a bad 
answer as no answer; and should now take 
the bin for confessed, and proceed to decree. 
By the 6th rule of practice prescribed by the 
supreme court of the United States, the de- 
fendant has three months, after the appear- 
ance day, to answer; and, by the 10th rule, if 
he does not answer by that time, the plaintiff 
may take the bill for confessed, or have a 
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general commission or attaeliment to answer 
interrogatories; but the court may permit 
an answer. By the ISth rule, the defendant 
may, before the bill taken for confessed, de- 
mur, or plead to the whole bill or to part of 
it, and answer to the residue; and, by the 
20th rule, if the plea or demurrer be overrul- 
ed, the" defendant has two months to answer; 
and, if his answer be insufficient, the plain- 
tiff, by the 13th rule, may, in two months, 
except; and; by the 14th rule, the defendant 
has two months to file a better answer, or to 
insist on the sufficiency of that which is al- 
ready filed. If he insists, the plaintiff may 
set down the exceptions for argument at the 
next term. If the answer be adjudged insuf- 
ficient, the defendant must put in a better, 
&e. Thus, it seems, that, at any time before 
the bill is taken for confessed, the defendant 
may plead, demxn:, or answer, as he may think 
fit, and the plaintiff is to pursue the same 
course as if the plea, demurrer, or answer 
had been filed before the expiration of the 
three months limited for answer. So that 
it does not yet appear that the defendant is 
in default But, if she were, the plaintiff 
could only get a decree nisi, according to the 
6th rule; and that decree could not be for 
a receiver or an injunction. No case has 
been shown in which a receiver has been ap- 
pointed in favor of a legal mortgagee, against 
the mortgagor in possession; and the case 
of Berney v. Sewell, in 1 Jac. & TV. 647, seems 
decisive that it cannot be done consistently 
with the rules of a court of equity in Eng- 
land; and it is upon the English cases, and 
the cases in this country, which have been 
decided upon English cases, that the appoint- 
ment of a receiver is now (daimed. 

The plaintiff, in this case, has not used due 
legal diligence. The mortgage became ab- 
solute, or, by proper demand, might have be- 
come absolute, on the 14th of June, 1829. 
The bill was not filed until the 22d of March, 
1833; and the plaintiff has brought no ac- 
tion of ejectment to obtain possession, and 
cannot recover, at law or in equity, the rents 
received by the mortgagor in possession. The 
court has already decided that the facts stat- 
ed in the bill do not sititle the plaintiff to 
have a receiver or an injunction; and noth- 
ing has occurred since, to give him a right to 
claim either. We think, therefore, that the 
motion must be overruled. 

This cause came on again, to be argued tip- 
on the exceptions to the answer, on the 26th 
of November, 1834, and was argued by 
Messrs. Key and Dunlop, for plaintiff, and 
Mr. Marbury, tor defendant 

The plaintiff's counsel stiU insisted that 
the answer was so imperfect that the court 
must consider it a nulUty, and should take 
the bill for confessed, and appoint a receiver. 

OKAJSfCH, Chief Judge, after reciting the 
thirteen exceptions taken by the plaintiff, to 
the defendant's answer, said: Upon a care- 



ful reading of the bill and answer, I think 
the answer is exceptionable in every particu- 
lar in regard to which it is excepted to; but 
still I cannot consider it as a nullity. It an- 
swers some of the material allegations of the 
bill, and insists, by way of plea and demur- 
rer, that the complainant is not entitled to 
relief or discovery, as to some of the other 
grounds of complaint But it is certainly an 
insufficient answer. 

The question then occurs, what is ttie order 
to which the complainant is now entitled, ac- 
cording to the rules of practice in a court of 
equity? By the 14th rule prescribed by the 
supreme court of the United States, for the 
circuit courts, the defendant, having insisted 
on the sufficiency of his answer, and the ex- 
ceptions having been set for argument, and 
argued, the court cannot receive any further 
or other answer, "but on payment of costs." 
By the loth rule, the costs thus to be paid 
are to be "such costs as shall be allowed by 
the court." By the 16th rule, upon a second 
answer being adjudged insufficient, costs 
shall be doubled, and the defendant may be 
examined upon interrogatories, &c., or the 
plaintiff may move the court to take so much 
of the bill as is not answered, for confessed, 
and proceed for the residue, in the ordinary 
mode, by replication, commission, and hear- 
ing. The order of the court is, that the plain- 
tiff's bill shall be taken for confessed, unless 
the defendant, on or before the 15th day of 
.this month of December, 1834, answer fully 
as to all the particulars in regard to which 
her former answer was excepted to by the 
plaintiff, and pay to the plaintiff the full legal 
costs by him expended in this suit, up to that 
day, {See 2 Madd. Ch. Prac. 343; Tomkin v. 
Lethbridge, 9 Ves. 178, 463; and Smith v. 
Serle, 14 Ves. 415, as to what answer will 
be deemed iUusive and a nullity. 

[NOTE. The plaintiff died, and to the bill of 
revivor filed by his executors it was held that 
the defendant was not entitled to the three 
months' time within which to plead, answer, or 
demur. Case No. 10,496.] 



Case ISTo. 10,495. 

OLIVER V. DECATUB. 

[4 Oranch, C. C. 461.] i 

Circuit Court District of Columbia. March 
Term, 1834. 

Usury — ^Interest Payable Asnuai.lt — ^Addition 
TO Principal at Esd op Yeah, 

If the interest is, by the agreement, payable 
annually, it is not usury to add it to the prin- 
cipal, at the end of the year, and take a new 
note for the whole, bearing interest 

Assumpsit against the maker of a prom- 
issory note. 

Mr. Marbury and R. S. Coxe, for defend- 
ant [Susan Decatur], prayed the court to in- 
struct the jury, in effect, that if they should 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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be satisfied, by the evidence, that the plain- 
tiff [Robert Oliver] loaned to the defendant, 
on the 3d of November, 1820, the sum of 
§3,000, and on the 22d of December, 1820, 
the further sum of $12,000, and on the 26th 
of June, 1822, the further sum: of §8,000, and 
that at the times of the loans, respectively, 
it -was agreed between the said parties, that 
the interest thereon should be paid annually, 
according' to the respective dates of the said 
loans; and that afterwards the plaintifE 
calculated the interest of the said loan of 
§3,000 from the 3d of November, 1820, to the 
31st of December, 1821^ and on' the said loan 
of §12,000, from the 22d of December, 1820, 
to the 31st of December, 1821, and after- 
wards calculated interest upon the said in- 
terest from the 31st of December, 1821, to 
the 3Ist of December, 1S22,, and that the 
promissory note ot the defendant upon' 
whiclL this suit is brought was given- foE 
and included the interest upon the interest 
so. calculate^ and also the interest upon the 
said loan of §8,000 so calculated as' aforesaid, 
then the said note iff usurious; and the plain- 
tiff cannot recover thereupon in this action. 

Mr. Maxbury cited Gomyn, Usury, 8^ §§: 
7-14; Nby, 71; 3 Bo3. &:B. 154r 9 Ves. 223^ 6 
Johns. Ch. 313. 

But TEDB COURT (THUUSTON, Circuit 
Judg^ contra) rrfused to- give the Instrue- 
tion* 

Mr, Key cited Peter' v. Bradienridge [unret- 
ported] in this court; May, 1830; Bank of. 
Washington v. Eliot [Case No. 9i9]; Anstr, 
495; and 1 Johns. Oh. 14. 

See Comyn, Usury, 87, 147; 1 Bulst 17; 2 
Salk. 449; 1 Ch. Cas. 258; Brown, v. Bark- 
ham, 1 P. Wms. 652; Thornhill v. Evans, 2 
Atk. 330; Morgan v. Mather, 2 Ves. Jr. 15; 
Waring V. Cunliffe, 1 Ves. Jr. 99. 

Verdict for plaintiff, §7,558. 



Case M"o. 10,496. 

OLIVER V. DECATUR. 

[4 Cranch, 0. C. 592.] i 

Circuit Court, District of Oolumhia. Nov. 
Term, 1835. 

BrDL OF Revivor — Appeabanoe. 

A. defendant who appears to a bill of revivor 
is not entitled to the benefit of the sixth and 
tenth rules of practice established by the su- 
preme court of the United States for the circuit 
courts, but the court will order the suit to stand 
revived unless cause be shown to the contrary 
in 10 days. 

[This was a bill in equity by Robert Oliver 
against Susan Decatur.] 

The complainant, Robert Oliver, died, and 
his executors filed a bill of revivor, and is- 
sued a subpcena which was returned served 
at the October rules, 1835, so that the appear- 
ance day was the first Monday in November. 
[See Cas9 No.. 10,494.] 

1 [Reported by Hon. William Cranch, CMef 
Judge.] 

18EED.0AS. — i2 



Key & Dunlop, tho complainant's solicitors, 
moved the court now to order the suit to 
stand revived. 

Mr. MarbiU7, the defendant's solicitor, now 
entered his appearance for the defendant arid 
claimed time (three months) to plead, answer, 
or demur, according to the rules of this court 
as prescribed by the supreme court of the 
United States in casfeS of original bills. See 
Rules 6 and 10. in the English practice the 
same time is given to answer or plead to 
bills of revivor as to original bills, And the 
rules pr^cribed by the supreme court make 
no difference. 2 Madd. Ch. PraC. 260, 534. 

•THE COURT (Cranch, Chief Judge, con- 
tra) oMered the suit to stand revived, tinTess 
cause to the contrary should be shown in 10 
days. 



OTilVBE (HUNOJ v.). See Case No. 6,8^ 



Case No. 10,496a. 

OLrVUR V. KAUB'MAI^. 
[See Case No. 10;497.] 



Case Wo. 10,497. 

OLIVER et al. v. KAUFPMAN et al 

[Ser. Bk. 170^ 1 Am. Law Reg. 142'; & Leg. Int. 
152J1 

Circuit Court, E. D. Pennsylvania. Oct, 1850. 

Slavbut — Harboring Fugitives — "Notice" — 
What sidst be Shown iit AcTroir fob Da*mages. 

[1. The word "notice," as used in Act Cong, 
Feb. 12, 1793, § 4 (1 Stat 305), making it an 
offense to harbor or conceal a person "after 
notice that he is a fugitive from labor," means 
"knowledge."! 

[2. The harboring of a fugitive from labor 
made criminal by such act is the lending of en- 
touragement to the fugitive in his desertion of 
Ms master, to farther his escape, and to impede 
and frustrate his reclamation, not mere acts of 
Idndness and charity.] 

[3. In an action on the case for harboring and 
concealing plaintiff's fugitive slaves, plaintiff 
must show that the slaves were lost to him by 
defendant's illegal interference, or tiiat some 
other loss, injury, or damage was suffered by 
him in consequence thereof.] 

This was an action on the ease' by Cecilia 
Oliver and others, My their nesrt friend, Eli 
Stake, against Daniel Kauffman, Stephen 
Weakley, and Philip Breekbill, for damages 
caused by their illegal harboring and seeret- 
ing of plaintiffs' fugitive slaves. 

H. M. Watts, C. B. Penrose,, and W. B. 
Reed, for plaintiffs. 
Thaddeus Stevens, for defendants. 

GRIER, Circuit Justice (charging jury). 
The plaintiffs in this action are Cecifla Oli- 

1 [Published' from Scrap Book in the custody 
of the clerk of the circuit court foe the Eastern 
district of Pennsylvania.- 1 Am.- Law Reg. 142, 
a-nd 9 Leg. Int 152,, contain only partial re- 
ports.] 
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ver, Ellen R. Oliver, and Catharine Oliver. 
They are the minor children of Shadraeh S. 
Oliver, and sue by their next friend, Eli 
Stake. Shadraeh S. Oliver, their father, 
had formerly resided in Maryland, and re- 
moved to the state of Arkansas, where he 
died in Febraary, 1846. He was owner of cer- 
tain slaves. His estate was settled up, and 
the property amicably divided between his 
widow and children. Twelve slaves, consist- 
ing of two husbands and their wives and their 
children, were allotted to the plaintiffs. In 
May, 18^7, the mother returned to Williams- 
port, Maryland, taking with her the plain- 
tills, her children, and their slaves. On their 
way they passed through Pennsylvania, on 
the National road between Wheeling and 
Cumberland. In October, 1847 (from 10th to 
15th), these slaves fled to Pennsylvania, and 
were pursued by the agent and friend of the 
plaintiff for the purpose of recapturing them 
and taking them back. In this attempt they 
were unsuccessful. The fugitives were tra- 
ced through Ohambersburg into Cumberland 
county. This action has been brought in 
the name of these infant children against 
the defendants, Stephen Weakley, Daniel 
Kauffman, and Philip Breekbill, citizens of 
Cumberland county. It is an action on the 
case. The declaration sets forth: 1. That 
plaintiffs are citizens of the state of Mary- 
land, and were owners of twelve certain 
negroes, who, by the law of Maryland, were 
held to labor and service by the plainticrs. 
That in October, 1847, the said twelve ne- 
groes made their escape from the plaintiffs, 
and came into Cumberland county. Pa., 
where the plaintiffs, by the constitution and 
laws of the United States, had a right to 
pursue and arrest and take said fugitives, 
and cause them to return to their owners, in 
Washington county, Maryland. But the de- 
fendants, well knowing the premises, and 
contriving and fraudulently intending to de- 
prive the plaintiffs of the labor and serv- 
ices due to them by said fugitives, did tor- 
tiously and illegally harbor and conceal the 
said twelve negroes, knowing them to be 
fugitives from labor, and enticed, persuaded, 
and assisted them to escape from and leave 
the labor and service of the plaintiffs, and 
obstructed and hindered them from seizing, 
arresting, and recovering said slaves, where- 
by they were wholly lost to the plaintiffs, 2. 
The second count of the declaration charges 
the defendants with illegally enticing, per- 
suading, procuring, aiding, and assisting 
said twelve negroes to absent themselves 
from and wholly to leave and escape the 
service and labor of plaintiffs. 3. The third 
count, after stating the ownership and es- 
cape of the slaves, substantially as in the 
first, and the right of plaintiffs to pursue 
and reclaim them, charges that the defend- 
ants, well knowing the premises, illegally 
and fraudulently harbored and concealed 
them, whereby they escaped from the laoor, 
etc. Damages laid at $20,000. 



To these charges the defendants have 
pleaded that they are not guilty. And 
whether they ar-e guilty, or not, of the con- 
duct so charged, is the question which it is 
your duty to decide, under the instructions 
of the court as to the law. (The judge here 
read from his charge to the jury in a late 
case tried at Pittsbm'gh. Van Metre v. Mitch- 
ell [Case No. 16,864].) To men of your in- 
telligence, it is perhaps unnecessary to re- 
mark that in order to discharge the duty 
you have sworn to perform, of rendering a 
true verdict on the issues presented to you, 
the law of the land, as stated to you by the 
court, and applied by you to the facts of the 
ease, constitute the only elements of such a 
verdict. No theories or opinions which you 
or we may entertain with regard to liberty 
or human rights, or the policy or justice of 
a system of domestic slavery, can have a 
place on the bench or in the jury box. We 
dare not substitute our convictions or opin- 
ions, however honestly entertained, for the 
law of the land. 

2 [In the performance of your duty on this 
subject, it will be proper that you suffer no 
prejudice to affect your minds, either for or 
against either of the parties to this suit. 
The odium attached to the name of "Aboli- 
tionist" (whether justly or unjustly, it mat- 
ters not), should not be suffered to supply 
any want of proof of the guilty participa- 
tion of the defendants in the offence char- 
ged, even if the testimony in the case should 
satisfy you that the defendants entertained 
the sentiments avowed by the class of per- 
sons designated by that name. The defend- 
ants are on trial for their acts, not for their 
opinions. Beware, also, that the occasional 
insolence and violent denunciation of the 
South be not permitted to prejudice your 
minds against the just rights guaranteed to 
them hy the constitution and laws of the 
Union. An unfortunate occurrence has tak- 
en place since the 'former trial of this case, 
which, as it is a matter of public history, 
and as such has been introduced into the 
argument of this case, it becomes the un- 
pleasant duty of the court to notice in con- 
neetion with this portion of our remarks. A 
worthy citizen of Maryland, in attempting to 
recapture a fugitive, was basely murdered 
by a mob of negroes on the southern borders 
of our state. That such an occurrence should 
have excited a deep feeling of resentment in 
the people of that state, was no more than 
might have justly been expected. That this 
outrage was the "legitimate result of the 
seditious and treasonable doctrines diligent- 
ly taught by a few vagrant and insane fa- 
natics, may be admitted. But by the great 
body of the people of Pennsylvania, the oc- 
currence was sincerely regretted, and an 
anxious desire was entertained that the per- 
petrators of this murder should be brought 
to condign punishment. Measures were tak- 

2 [From 1 Am. Law Reg, 142.] 
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en, even at the expense of sending a large 
constabulary and military force into tlie 
neighborhood, to arrest every person, black 
and white, on Tvhom rested the least sus- 
picion of participation in the offence. A 
large number of bills of indictment were 
found against the persons arrested for high 
treason, and one of them was tried in this 
court. The trial was conducted by the at- 
torney general of the state of Maryland; and 
although it was abundantly evident that a 
riot and murder had been committed, by 
some persons, the prosecution wholly failed 
in proving the defendant, on trial, guilty of 
the crime of treason with which he was 
charged. But, however much it was to be 
regretted that the perpetrators of this gross 
offence could not be brought to punishment, 
the court and jury could not condemn, with- 
out proof, any individual, to appease the 
justly offended feelings of the people of 
Maryland. Unfortimately, a different opin- 
ion with regard to our duty in this matter, 
seems to have been entertained, by persons 
holding high official stations in that state; 
and certain official statements have been 
published, reflecting injuriously upon the 
people of Pennsylvania and this court, which 
have tended to escite feelings of resent- 
ment, and to keep up a border feud, which, 
if suffered to have effect in our courts, or 
in the jury-bos, may tend to prejudice the 
Just rights of the people of Maryland, and 
of the plaintiffs in this case. These offen- 
sive documents, I have reason to believe, 
are neither a correct exhibition of the good 
sense and feelings of the people of that 
state, nor of the legal knowledge and ca- 
pacity of its learned and eminent bar. It 
would do them great wrong to suppose them 
incapable of understanding the legal pro- 
ceedings, which have been made the sub- 
ject of so much reprehension, or capable of 
misrepresenting them. It is your duty to 
treat with utter disregard ignorant and ma- 
licious vituperation of fanatics and dema- 
gogues, whether it come from North or 
South, and give to the respective parties 
such protection of their respective rights as 
the constitution and the laws of our country 
secure to them. I have urged these consid- 
erations on your attention more at length, 
because "they have been the subject of much 
comment by counsel. The foundation of the 
legal rights now asserted on behalf of the 
plaintiffs, is found in the constitution of the 
United States.] 2 

The extradition of criminals or slaves es- 
jcaping from one country to another has gen 
erally been considered a matter of comity 
and not of right; and the common law and 
law of nations which refuse to deliver up 
persons guilty of mere political offences most 
probably have borrowed this principle from 
the Jewish code (Deut & 23, v. 15): "Thou 
^halt not deliver unto his master the servant 

2 [Prom 1 Am. Law Reg. 142.] 
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which has escaped from his master unto 
thee," etc. The institutions of the .Tews, 
while they tolerated slavery, and would not 
permit the harboring or concealing of the 
slave of one Jew by another, nevertheless 
forbade their extradition when they escaped 
into Judea from a gentile or foreign nation. 
And therein our own laws are assimilated to 
theirs. While we would not deliver up slaves 
escaping from foreign nations, the people of 
these United States, as one people, united un- 
der a common government, have bound them- 
selves, by the great charter of their Union, 
to deliver up slaves escaping from one sta.te 
into another. "Whatever may be our pri- 
vate opinions (says Chief Justice Tilghman) 
on the subject of slavery, it is well known 
that our Southern brethren would not have 
consented to become parties to a constitution 
under which the United States have enjoyed 
so much prosperity unless their property in 
slaves had been secured." This constitution 
has been adopted by the free consent of the 
people of Pennsylvania, and it is the duty 
of every man to give it a fair and candid 
construction, and carry it into full force and 
effect 

The provision of the constitution (article 4, 
§ 3) is as follows: "No person held to serv- 
ice or labor in one state under the laws there- 
of, escaping into another, shall, in conse- 
quence of any law or regulation thereof, be 
discharged from such labor or service, but 
shall be delivered up on claim of the party 
to whom such service or labor may be due." 
It declares, also (article 6, § 2), "that this con- 
stitution and the laws of the United States, 
made in pursuance thereof, shall be the su- 
preme law of the land, and the judges of 
every state shall be bound thereby, anything 
in the constitution or laws of any state to the 
contrary notwithstanding." By virtue of this 
clause of the constitution the master might 
have pursued and arrested his fugitive slave 
in another state, he might use as much force 
as was necessary for his reclamation, he 
might find and secure him so as to prevent 
a second escape. But as the exercise of such 
a power, without some evidence of legal au- 
thority, might lead to oppression and outrage, 
and the master, in the exercise of his legal 
rights, might be obstructed and hindered, it 
became necessary for congress to establish 
some mode by which the master might have 
the form and support of legal process, and 
persons guilty of improper interference with 
his rights might be punished. For this pur- 
pose the act of congress of 12th February, 
1793, was passed. By the third section of 
this act, the master or his agent is empow- 
ered to seize and arrest the fugitive, and take 
him before a judge or magistrate, and, hav- 
ing proof of his ownership, obtain a certifi- 
cate, which should serve as a legal warrant 
for removing the fugitive. The fourth sec- 
tion describes four different offences: 1st, 
knowingly and wiUfully obstructing the 
claimant in seizing or arresting the fugitive; 
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2nd, rescuing the fugitive wlien so arrested; 
3d, harboring; 4tli, concealing such person 
after notice that he is a fugitive from labor. 
Jones V. Van Zandt [Case No. 7,501]. Under 
this statute you -will observe that a penalty 
of five hundred dollars is incurred for har- 
boring or concealing a fugitive, which the 
party injured may recover, but the present 
action is not for this penalty. In this suit, 
the plaintife is only entitled to recover the 
damages he has actually sustained by the 
acts of the defendants. You will first deter- 
mine whether the proof, under the principles 
here laid down, entitles the plaintiff to re- 
cover. And, i£ they be so entitled, you will 
then have to consider the amount of dam- 
ages. 

In order to entitle the plalntifEs to your 
verdict, they must have proved to your satis- 
faction: 1. That the slaves, or persons held 
to labor, mentioneu in the declaration, or 
some of them, were by the laws of Mary- 
land the property of the plaintiffs, or, as the 
statute expresses it, that their labor and serv- 
ices were due to the plaintiffs for life, or a 
term of years. 2. That these persons so held 
to labor escaped to the state of Pennsylvania. 
3. That the defendants, or some of them, 
aware of these facts (having notice or knowl- 
edge that the persons harbored or concealed 
were fugitives from labor), did harbor or con- 
ceal them eonti-ary to the true intent and 
meaning of the statute. 4. And, if you find 
these facts in favor of plaintiff, the amount 
of the damage. Injury, or loss sustained by 
the plaintiff in consequence of such harboring 
or concealing. 

On the first two points, there is no contra- 
dictory testimony. But while the escape of 
the twelve negroes has not been disputed, 
the defendants' counsel contend that the 
facts, as proved, do not show that the fugi- 
tives were slaves, or the property of the plain- 
tiffs, but, on the contrary, that they were 
free. That the fugitives were the property 
of Shadrach S. Oliver at the time of his 
death, and that the plaintiffs, his children, 
became their owners by succession, has not 
been controverted; but it is contended that 
the negroes had- become free by the act of the 
plaintiffs: 1st. By taking them into the state 
of Maryland contrary to a law of that state. 
2d. By voluntarily bringing them into the 
state of Pennsylvania. But as the proof of 
this subject rests entirdy on the evidence 
given by plaintiffs, and has not been contra- 
dicted, the counsel have consented, at the 
suggestion of the court, that the questions of 
law arising thereon shall be reserved for 
future consideration if necessary. You will 
therefore proceed to consider ttds case as if 
the court had instructed you that these objec- 
tions do not affect the plaintiffs' title, and 
find your verdict on the other point— and if 
on that 3'ou find for the plaintiffs we will en- 
deavor to put the case in the shape of a spe- 
cial verdict, so that the case may be reviewed 
if necessary. 



[18 Fed. Gas. page 660} 



2 [It has been contended that these slaves 
became free by the act of the plaintiffs in 
voluntarily bringing them into the state of 
Pennsylvania. This question depends on the 
law of Maryland, and not of Pennsylvania. 
This court cannot go behind the status of 
these people where they escaped. We know 
of no law or decision of the courts of Mary- 
land, which treats a slave as liberated, who 
has been conducted by his master along the 
National road through the state of Pennsyl- 
vania. On this subject. Lord Mansfield has 
said some very pretty things- (in the Case of 
Somerset), which are often quoted as prin- 
ciples of the common law. But they will 
perhaps be found, by examination of later 
cases, to be classed with rhetorical flourishes 
rather than legal dogmas. Since the former 
trial of this case, the point has been decided 
in the supreme court, as I think. But, how- 
ever that may be, the point is ruled in favor 
of the plaintiffs, for the purposes of the pres- 
ent case, as we desire to have your verdict 
on 'the facts of the ease, which are so much 
contested. Whether the plaintiffs could have- 
sustained an action on the- case on the mere 
guai-antee of their rights as contained In the 
constitution, we need not inquire. The ac- 
tion has been instituted with reference to the- 
terms used in the act of congress of 1793. 
The fine inflicted by that act can be no longer 
recovered, because the act of 1850 [9 Stat. 
462], having changed the penalty, has there- 
by repealed the act of 1793 to the extent to 
which it has been thus supplied. But the 
statute, so far as it gave an action on the 
case for harboring and concealing, has not 
been supplied or repealed.] 2 

The question to which your attention will 
be chiefly directed is whether the defendants, 
or either, of them, have harbored or concealed 
the fugitives contrary to the true meaning of 
the act of congress. For this action is upon 
the statute, and could not be sustained at 
common law. The statute gives, not only an 
action for a penalty of ?oOO against the per- 
son offending against it but also an action on 
the case for the special injury which may 
have accrued to the master or owner. But 
in tMs action the plaintiffs must show, not 
only that the defendants have acted contrary 
to the statute, but that loss, damage, or in- 
jury has been caused to the plaintiffs by such 
illegal interference. The act of congress con- 
templates pursuit and recapture, and the con- 
duct prohibited is such as tends and is in- 
tended to hinder, obstruct, or prevent such 
reclamation. In case of a rescue of a cap- 
tured fugitive, or of an illegal interference to 
hinder such recapture, when the master had 
It in his power to effect it, the defendant 
would be liable, not only to the penalty, but 
also to pay the full value of the slave thus 
rescued, and even punitive or exemplary 
damages, as in other actions for a tort But, 
where the offence alleged is harboring or 

2 [From 1 Am. Law Keg. 142.] 



£18 Fed. Cas. page 661] 



(Case 1^0. 10,497) OLIVER 



concealing, the plaintiff, if he -would recover 
more than nominal damages, must show that 
the slave was lost to him in consequence of 
such illegal harboring or concealing. In the 
case of the harboring of an apprentice who 
had left his master, the common law gave an 
action on the case to the master, because it 
considered it a wrong or injury to the mas- 
ter that his neighbor should encom-age or 
protect his absconding apprentice, instead of 
sending him back to his master. But the 
principles of natm'al or national law, drawn 
probably from the Jewish code, did not re- 
quire that a slave who had escaped from 
bondage, or one charged with merely political 
offences, should be delivered up. Hence, if 
these states had continued to be independent 
governments, foreign to each other, or with- 
out any political connexion or union, the 
state of Pennsylvania would not have been 
bound to deliver up a fugitive slave, nor 
could an action have been maintained by a 
citizen of a foreign state against a citizen of 
this state for harboring or concealing the 
fugitive. But one of the great objects of this 
union, and the constitution, which we are 
bound to support, and which is the supreme 
law of the land, is to make us in many re- 
spects one people or nation. And it is well 
known that the Southern states would not 
Jiave become parties to this Union, but for 
the solemn compact of the other states to 
protect their rights in this species of prop- 
erty. This constitution, and these laws en- 
forcing it, are binding on the conscience of 
every good citizen and honest man, so long as 
he continues to be a citizen of the United 
States or of Pennsylvania, while Pennsyl- 
vania continues to be a member of this Union. 
Those who are imwilling to acknowledge the 
obligations which tlie law of the land imposes 
upon them should migrate to Canada, or some 
country whose institutions they prefer, and 
whose institutions do not infringe upon their 
tender consciences. But while they claim the 
benefits of the Union they cannot repudiate 
Its obligations. The people of Pennsylvania 
are opposed to the institutions of slavery, and 
have abolished it within their borders. But 
they acknowledge the right of other states to 
make their own institutions, and the obliga- 
tion imposed upon us to regard the solenm 
compact which we have made with the sister 
states. And, however it may suit the taste 
of a few individuals to denounce the compro- 
mises of this Union as "odious," Pennsyl- 
vanians both see and feel the impolicy and 
folly of making their territory a city of ref- 
uge for the refuse population of other states. 
We resent the conduct of foreign nations who 
cause their white paupers and criminals to be 
transported into our cities, and have in some 
instances compelled them to be returned to 
their own governments; and our compact 
with om; sister states does not compel us to 
submit to such a grievance from them. It 
would seem, therefore, to be as inconsistent 
with our true policy, as it is with our solemn 



obligations to our fellow citizens of the South- 
ern states of the Union, to encourage the im- 
migration of fugitives," or interfere with their 
covenanted right of reclamation. 

Much has been said during the discussion of 
this case, by learned counsel, on this unfortu- 
nate subject of slavery, as one which has 
perverted the moral sentiments of many of 
our citizens, both North and South, and orig- 
inated peculiar notions, hostile to the stabili- 
ty of this Union. But if such be the case, 
as I hope it is not, I think it due to the good 
citizens of Pennsylvania to state my belief 
that the moral disease engendered by this 
morbid epidemic has infected but a small 
number. Conventions for plotting disunion 
(which would be certainly followed Itj civil 
war and bloodshed), for defiling the graves 
and maligning the memories of the patriots 
of the devolution, for reviling and denoun- 
cing the officers of our government, and all 
those who support and uphold our institu- 
tions, bave hitherto met with little encourage- 
ment from ^ny persons who profess a^ regard 
for religion, morality, or the law of the land. 
It is, perhaps, too true, that some attempts 
have been made to excite violent and armed 
opposition to the execution of the laws, and 
to murder its officers; but we are happy in 
believing that such Incendiary doctrines find 
no lodgment in the minds of our citizens, and 
■Uie apostles who madly propagate them will 
meet with but little success bere. The good 
citizens of Pennsylvania are opposed to 
slavery, but they revere the constitution and 
laws of their country. Since the days of 
Franklin, associations have existed among 
the philanliirDpists, and true friends of hu- 
manity, to protect .the colored man from the 
oppressive grasp of the kidnapper, and ele- 
vate his character; but these friends of re- 
ligion and humani^ have no connection with 
those unhappy agitators wbo infest other por- 
tions of the Union, and, with mad zeal, ai-e 
plotting its ruin. The time has not yet come 
when the jury box will be contaminated by 
men whose moral perceptions are so pervert- 
ed by a strange hallucination that they will 
not render a true verdict according to their 
oaths and the law of the land. 

I have been led to make these remarks, be- 
cause the subject has been brought to your 
attention in the course of the argument, and 
by the reports of meetings and conventions 
which must have met your eyes in every 
newspaper since the commencement of this 
trial. But I desire that you will not suffer 
any prejudice to arise in your minds to affect 
either of the parties in this case. With what 
may be the "peculiar opinions" of the defend- 
ants, you have no concern. They are free to 
entertain any opinions they may choose to 
adopt, and are on trial only for their acts. 
They are charged with having done acts con- 
trary to law, and are entitled to your verdict, 
unless the plaintiffs have given satisfactory 
evidence to show that they have transgressed 
the laAv to the injury of the plaintiffs. The 
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right of tlie plaintiffs to support this action, 
as I have already stated, depends on the act 
of wrongness, and not on the principle of the 
common law. And, although the declaration 
does not say the offence was committed 
against the statute, we must look to it for 
the definition of the offence with which the 
defendants are charged. In assisting you in 
this investigation, I shall only state the gen- 
eral principles of the law applicable to the 
case, without any application of them to the 
facts of this ease. For the testimony is so 
contradictory that the court cannot assume 
anything as proved, without trespassing on 
your peculiar province of deciding contested 
facts, and passing on the credibility of con- 
flicting witnesses. 

As to the nature of the harboring and con- 
cealing, which is the substance of the com- 
plaint in this case, and which would subject 
the defendants to liability in this form of ac- 
tion, I shall repeat the observations made on 
a former occasion: First, what is meant by 
"notice"; and second, what constitutes "har- 
boring." 

On the first point, the court has been re- 
lieved from much difficulty by a late case 
tried before Mr. Justice McLean in Ohio, and 
which has been affirmed in the supreme court 
of the United States. See Jones v. Van Zandt 
[Case No. 7,501]; s. c, 5 How. [46 V. S,] 216. 
In. that case it was decided that the word 
"notice," as used in this act, means "loiowl- 
edge"; that it is not necessary that a specific, 
written, printed, or verbal notice from the 
owner be brought home to the defendant, 
but that it is sufficient if the evidence show 
that he tnew the person he liarbored or con- 
cealed was a fugitive from labor. 

The word "harbor" is defined by lexicog- 
raphers by the words, "to entertain," "to 
shelter," "to secure," "to secrete." It evi- 
dently has various shades of meaning, not 
exactly expressed by any synonym. It has 
been defined in Eouvier's Law Dictionary, "to 
receive clandestinely, and without lawful au- 
thority, a person for the purpose of conceal- 
ing him, so tibat another, having the right to 
the lawful custody of such person, shall be 
deprived of the same." Tliis definition is 
quoted in the opinion of the court, as deliv- 
ered by Mr, Justice Woodbury, in Jones v. 
Van Zandt, 5 How. [46 tJ. S.] 227, but without 
the intention of affirming either the authority 
of the book, or the correctness of the defini- 
tion. For, although the word may be used 
in the complex meaning there given to it, it 
does not follow that all these conditions are 
necessary elements in its definition. Receiv- 
ing and entertaining a person clandestinely, 
and for the purpose of concealment, may well 
be called "harboring," as the word is some- 
times used. Yet one may harbor without con- 
cealing. He may afford entertainment, lodg- 
ing, and shelter to vagabonds, gamblers, and 
thieves, without the purpose or attempt at 
concealment, and it may be correctly affirmed 
of him that he harbors them. 



The act of congress, by using the terms 
"harbour or conceal," evidently assumed that 
the terms were not synonymous, and that 
there might be a harboring without conceal- 
ment. The act seems to be drawn with great 
care and accuracy, and bears no marks of 
that slovenly diction which sometimes char- 
acterizes acts of assembly, where numerous 
synonyms are heaped togeth^, and words 
are multiplied only to increase confusion and 
obscurity. But neither in legal use or in com- 
mon parlance is the word "harbor" precisely 
defined by the words "entertain" or "shelter." 
It implies impropriety in the conduct of the 
person giving the entertainment or shelter, 
in consequence of some imputation on the 
character of the person who receives it. An 
inn-keeper is said "to entertain" travelers and 
strangers, not to "harbor" them, but may be 
accused of harboring vagabonds, deserters, 
fugitives, or thieves,— persons whom he ought 
not to entertain. It is too plain for argument 
that this act does not intend to make common 
charity a crime, or treat that man as guilty 
of an offense against his neighbor who merely 
furnishes food, lodging, or raiment to the 
himgry, weary, or naked wanderer, though 
he be an apprentice or a slave. On the con- 
trary, it contemplates, not only an escape of 
the slave, but the intention of the master to 
reclaim him. It points out the mode in which 
this reclamation is to be made, and it is 
for an unlawful interference or hinderance 
of this right of reclamation, secured to the 
master by the constitution and laws, that this 
penalty is imposed. The harboring made 
criminal by this act, then, requires some oth- 
er ingredient besides a mere kindness or 
charity rendered to the fugitive. The inten- 
tion or purpose which accompanies the act 
must be to encourage the fugitive in his de- 
sertion of his master; to further his escape 
and impede and frustrate his reclamation, 
"The act must evince an intention to elude 
the vigilance of the master, and be calculated 
to obtain the object." Jones v. Van Zandt 
[supra]. This mala mens or fraudulent intent 
required by the act to constitute illegal har- 
boring is not to be measured by the religious 
or political notions of the accused, or the 
correctness or perversion of his moral per- 
ceptions. Some men may conceive it a re- 
ligious duty to break the law, but the law 
will not receive that as an excuse. If the de- 
fendant was connected with any society or 
association for the purpose of assisting fugi- 
tives from other states to escape from their 
masters, and, in pursuance of such a scheme, 
afforded this shelter and protection to the 
fugitive in question, he would be legally lia- 
ble to the penalty of this act, however much 
his conscience, or that of his associates, might 
approve his conduct. 

The difference between the action for the 
penalty and the action on the case is this: 
The defendants might be liable for the pen- 
alty if they illegally harbored and concealed 
the fugitives, even though the master may 
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have aftenvards reclaimed them. But in an 
action on the ease, for damages, the plain- 
tiff must show that the slaves were lost to 
him through the illegal interference of the 
defendants, or that some otlier appreciable 
loss, injury, or damage was suffered by him 
in consequence thereof. In the first case he 
would recover the whole value of the slaves, 
as damages; in the latter, only to the amount 
of loss or actual damage which he shows he 
has suffered. 

2 [K the owner of the fugitive does not 
think fit to pursue, in order to reclaim them, 
he cannot complain that those who have 
merely harbored them after their escape 
have injured him, unless he can connect such 
persons with the original escape of the 
slaves, and show that they seduced the 
slaves, and helped them to escape from the 
possession of their master. If the master 
bad entirely abandoned the pursuit of his 
slaves and given up all attempts to reclaim 
them, before interference of the defendants, 
the whole value of the slaves could hardly 
be claimed as the measure of his damages, 
as their loss could not be then imputed to 
theh* harboring. But if the owner or his 
agent, pursuing the fugitives for the purpose 
of reclamation, should trace them to the 
premises of a certain individual and could 
trace them no farther, because they had been 
harbored and concealed, and carried away 
secretly by nighl^ and delivered to another, 
who continued the same process, and the 
pursxiit of the claimant was thus baffled, no 
one of those individuals thus interfering 
could be suffered to allege that his interfer- 
ence did not cause the loss of the fugitives, 
or that their value -was not a proper measure 
of damages in an action for such harboring. 
If a number of persons combine together to 
commit a trespass or wrong, they are liable 
to damages to the extent of the whole in- 
jury. The injured party may recover judg- 
ment for the whole damage against each, 
and elect de melioribus damnis, as he can 
have but one compensation. And where a 
number of persons are sued for a aoint tres- 
pass or tort, and the plaintiff can prove any 
one of them to be guilty, the jury may find 
the others not guilty, and assess tbe whole 
damages against that one, even though many 
others, known or unknown, may have com- 
bined with that one to do the act, and have 
not been sued. Although the plaintiff can 
recover but one satisfaction, the damages are 
indivisible, and each joint trespasser is liable 
for the whole. 

[It will be for you, gentlemen of the jury, 
to apply these principles to the facts of the 
ease before you. The evidence is very con- 
tradictory. In some cases, testimony appar- 
ently conflicting may be reconciled without 
imputing corrupt perjury to either side. It 
would be difficult, perhaps, for the most en- 
larged charity to do so in this case. The 

8 DFrom 1 Am. Law Reg. 142.] 



whole case has been argued before you with 
very great ability by the learned counsel, 
and as you are the sole judges of the facts, 
the court do not think it necessary to make 
any remarks upon them. If in your judg- 
ment, the hypothesis of the defendants' coun- 
sel is supported by the evidence; if Mr. 
Breckbill was merely a spectator, without 
counsel, interference or assistance; if Mr. 
Weakley did not participate in the transac- 
tion at all, you should find them not guilty. 
If you believe, also, that Kauffman did not 
assist in harboring, secreting or deporting 
the slaves, but merely fed them out of char- 
ity, and suffered them to rest for a few hours 
in his barn; that they were brought there 
without his knowledge, consent, or approba- 
tion, and taken away without his assistance, 
or any act of his, to enable them to elude the 
pursuit of their owners, or to further their 
escape, your verdict should be in his favor 
also. If, on the contrary, you find the hy- 
pothesis of the plaintiffs' counsel to be a true 
one; if, from the facts in evidence, you be- 
lieve that certain persons in the region of 
country where -the defendants reside, and in- 
cluding them, or any of them, were known 
as persons willing to assist fugitives to es- 
cape; that for this reason they were'braught 
to the premises of Kauffman, by some per- 
son, known or unknown, who was assisting 
the slaves to escape; if they were received 
by him, harbored and secreted in his barn, 
then taken away by him, or by his agents or 
servants, after night, in order to assist tliem 
to escape, and to elude pursuit; if the slaves 
were thus transferred by him, with the coun- 
tenance, counsel and assistance of Breckbill, 
to the barn of Stephen Weakley; if Weakley 
kept them secreted in his barn, and removed 
them on the following night to places tm- 
known, and the pursuit of the owners of 
these slaves was thus baffled, you should find 
for the plaintiffs the full value of the slaves 
in damages, as against all the defendants, or 
such of them as you believe from the evi- 
dence to have had an active participation in 
the offence.] 2 

In answer to a point put by defendants' 
counsel, as follows: "That if the jury shall 
believe that, before the negroes came or were 
brought by George Cole to Kauffman's barn, 
they had eluded the pursuit of the owner and 
his agent, the plaintiffs are not entitled to 
recover,"— the judge remarked that, in the 
abstract, this point was true, but it did not 
become the defendants to say, if it be proved 
that they harbored or concealed the slaves, 
or carried them off in their wagon, that they 
did not thus assist the slaves in eluding the 
pursuit of their owners, and frustrate their 
efforts to reclaim them; as much so as if a 
person carried off another's horse, and, when 
he reached a certain stage, delivered him to 
a comrade, who in turn delivered him to an- 
other, by which the property became entirely 

2 [Prom 1 Am, Law Reg. 142.] 
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lost to the owner. No one would doubt their 
responsibility. 

Have you evidence to satisfy your minds 
that the defendants, or any of them, har- 
bored or concealed the fugitives mentioned 
in the declaration? Did they do this, know- 
ing them to be fugitives from labor, and to 
further promote their escape from the pur- 
suit or reclamation of their masters? Did 
they, by such harboring and concealing, 
cause the escape of the fugitives, or hinder 
their recapture? If you find these facts to 
be true, your verdict should be for the plain- 
tiffs for the value of the slaves, say §3,000, 
and interest, if you see fit to add it. But the 
burthen of proof is on the plaintiff, and un- 
less he lias made out his case by satisfactory 
evidence, you should find for defendants, or 
for snch of them as have not been proved to 
be guilty. You should suffer no prejudice 
to operate on your minds against either party 
on account of any "peculiar notions" either 
ypu or they may entertain on the subject of 
Slayery. ■ In this court the same equal and 
exact Justice should be meted out both to 
master and servantf—to slaveholder and 
Abolitionist. With these remarks, the ease 
is committed to you. 

The jury, failing to agree, were discharged, 
standing ten for the plaintiffs, and two for the 
defendants. 
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Case ISTo. 10,498. 

OLIVER V. MUTUAL COMMERCIAL MA- 
RINE INS. CO. 

[2 Curt 277.] i 

Circuit Court, D. Massachusetts. May Term, 
1855. 

Marine Insokanoe — Agbbembnt fob Polict — 
BBFonsrATiON IN Eqoitt — Power to Agest 
"for Whom it Cosoebss "—Mistake — Fbaud- 
TJLBNT Design. 

1, If a policy, when drawn and received, does 
not correctly express a previously concluded 
agreement for insurance, which it was designed 
by both parties to esecute, equity will reform 
it. 

[Cited in Dean v. Equitable Fire Ins. Co., 
Case No. 3,705; Hearn v. Equitable Safety 
Ins. Co., Id. 6,300; Ivinson v. Hutton, 98 
U. S. 83; Kountze v. Omaha, Case No. 7,- 
928.] 

[Cited in Glass v. Hulbert, 102 Mass. 34; 
Parkhurst v. Gloucester Ins. Co., 100 Mass. 
303.] 

2. If underwriters conclude an agreement for 
insurance with one known to them to be merely 
an agent, and nothing is said as to whose ac- 
count the insurance is to be made, the agent has 
a right to a policy insuring him as agent, or for 
whom it concerns. 

[Cited in Hill v. Millville M. M. & F. Ins. 
Co., 39 N. J. Eq. 75.] 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice J 



3. If the agent makes a mistake in declaring 
the interest, equity requires it to be corrected, 
and the policy reformed. 

4. There is a distinction between the correc- 
tion of a mistake in a written contract, and in 
the execution of a power; in the latter case, 
courts interpose more willingly. 

[Cited in Dinwiddie v. Self, 145 HI. 306,33 N. 
B. 895. Cited in brief in Walker v. Metro- 
politan Ins. Co., 56 Me. 374.] 

5. But if the agent did not declare the inter- 
est in the wrong person by mistalie, but through 
a fraudulent design, equity will not relieve the 
principal. 

6. If a party fails, through mistake, to obtain 
such a policy as he is entitled to, by an existing 
valid contract, equity will relieve, though the 
mistake arose from ignorance of law. 

[Cited in Sias v. Roger Williams Ins. Co., b 

Fed. 186; Bailey v. American Cent. Ins. Co., 

13 Fed. 253.] 
[Cited in Clayton v. Freet, 10 Ohio St. 545; 

Canedy v. Marcy, 79 Mass. [13 Gray] 377. 

Quoted in Palmer v. Hartford Fire Ins. 

Co., 54 Conn. 502, 9 Atl. 250.] 

This bill was filed by Edward Oliver, an 
alien, against the Commercial Mutual Marine 
Insurance Company, a corporation created by 
a law of the state of Massachusetts, and es- 
tablished and doing business in that state, to 
have an alleged mistake corrected in a policy 
of insurance. I^e case being somewhat com- 
plicated in point of fact, the opinion of the 
court will be better understood by giving the 
substance of the bill and of the answer. The 
correspondence, and such of the evidence as 
was deemed material, are set forth in the 
opinion of the court. 

The substance of the statements in the bill 
was as follows: "And thereupon, your orator 
complains and says, that, on the seventh day 
of November, eighteen hundred and fifty-one, 
he was the sole owner of a ship or vessel of 
the value of twenty thoiisand dollars, <^lled 
the Liscard, then lying at Quebec, in the prov- 
ince of Lower Canada, and bound on a voy- 
age from said Quebec to a port of dischai-ge 
in said United Kingdom, on board which 
said ship there had been, and was then laden, 
a cargo of merchandise, the property of vari- 
ous pei'sons other than your orator, and which 
said merchandise your orator had ngi-eed 
should be conveyed in said ship fi-om said 
Quebec, to said port of discharge, for a cer- 
tain amount of hire or freight to be paid him 
by said parties respectively therefor, amount- 
ing in the whole, to the stun of nine thousand 
dollars. And your orator being desirous to 
proem'e said vessel and said freight to be 
insured for said voyage, at and from said 
Quebec to said port of discharge, namely, tiie 
said ship for the sum of ten thousand dollars, 
valued at twenty thousand dollars, and said 
freight for the sum of five thousand dollars, 
valued at nine thousand dollars, against the 
perils of the seas and other risks usually con- 
tained in marine jKilicies of insurance on 
property of such desei-iption, did, in writing 
by letter, bearing date November seventh, 
eighteen hundred and fifty-one, request his 
agent, one James E. Oliver, of said Quebec, 
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to procure the same to Tje insured on account 
of your orator, and to liave tlie policies of in- 
surance tliereon in the name of your orator, a 
copy of wliich letter, marked 'A,* your orator 
hereto annexes and prays that the same may 
he taken as part of this, Ms hill of complaint. 
And your orator fm-ther showeth unto your 
honors, that said James E. Oliver, afterwards 

xjn. the day of the same November, in 

compliance with the reguest of your orator, 
did, through one Henry McKay, of Montreal, 
broker, request one A. McLimont, of the city 
and state of New York, insurance broker, to 
procure said insurance upon said ship and 
said freight to be made and effected at some 
proper and solvent insurance company in said 
New York, or in Boston in said state of Mas- 
sachusetts, and did cause to be transmitted 
to said A. McLimont, insurance broker as 
aforesaid, a copy of your orator's said letter, 
bearing date the said seventh day of Novem- 
ber; and thereupon the said McLimont being 
imable to procure said insurance to be made 
and effected for a reasonable premium in 
said New York, did, in writing, authorize, 
and request one David R. McKay, of said 
Boston, commission merchant, to cause said 
insurance to be made and effected by some 
proper insurance company in said Boston, 
which said written request and authority so 
given by said McLimont to said McKay, was 
and is contained in two certain letters writ- 
ten by the said McLimont to the said Mc- 
Kay, one of which letters bears date the 
twenty-eighth day of this same November, 
and the other of said letters bears date the 
twenty-ninth day of the same November; and 
your orator hereto annexes copies of both 
said letters marked 'B' and '0', and prays 
that the same may be taken as part of this, 
his bill of complaint And your orator fur- 
ther shows, that in said letter of said Mc- 
Limont, bearhig date the twenty-eighth day 
of said November, by accident and mistake, 
the said McKay was directed to cause said 
ship to be insured for the sum of eight thou- 
sand dollars, to be valued at the sum of sis- 
teen thousand dollars, and said freight, to be 
insured for the sum of four thoi^and dollars, 
and to be valued at the sum of seven thou- 
sand two hundred dollars; and in and by 
said letter of said McLimont to said McKay, 
bearing date the said twenty-ninth day of 
November, said mistake was in part correct- 
ed, and said McKay was directed to insure 
said ship for the sum of ten thousand dollars 
and to insure said freight for the sum of five 
thousand dollars; but by accident and mis- 
take the sum for which said ship and said 
freight were to be valued thereon was wholly 
omitted. And your orator further shows un- 
to your honors, that the said McKay, after 
receiving said letters on the twenty-ninth day 
of said November, did apply to the said Com- 
mercial Mutual Marine Insurance Company 
to make insurance upon said ship and freight 
for your orators, according to the order and 
request of said McLimont, and did then and 
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there exhibit both said letters of said Mc- 
Limont to said insurance company, with the 
intent to inform said insurance company as 
well of the relation of said McLimont as 
agent of the owners of said ship, as to enable 
them to determine the character of the risk 
to be insured; and said insurance company 
did thereafterwards read and examine said 
letters, and on the same day agree with said 
McKay, acting as the agent of your orator, 
to insure the said ship on the voyage afore- 
said, at and from said Quebec, for the sum 
of ten thousand dollars, to be valued at the 
sum of twenty thousand dollars, and to insure 
the said freight of said ship on said voyage 
for the sum of five thousand dollars, to be 
valued at the sum of seven thousand two hun- 
dred dollai*s, and to receive as a premium 
therefor, the sum of eight hundred and twen- 
ty-five dollars. And your orator further 
shows unto ' your bonors, that, thereafter- 
wards, on the first day of December of the 
same year, the said insurance company, with 
the intent and design to carry into effect said 
agreement, did cause to be made a writing or 
policy of insurance,, signed T>y the president 
and secretary, bearing date the said first day 
of December, a copy of ■rt'hich is hereto an- 
nexed, marked 'D', which your orator prays 
may be taken as part of this his bUl of com- 
plaint, and did deliver said policy to said Mc- 
Kay, the agent of your orator, as aforesaid, 
and did receive from said McKay, the agent 
of your orator, said premium of eight hun- 
dred and twenty-five dollars, which sum was 
thereafterwards by your orator repaid to said 
McKay. And your orator further shows un- 
to your honors, that, although when said in- 
surance company had so agreed to insure 
said ship and freight for the amounts afore- 
said, it was well known to said insurance 
company tliat said A. McLimont was merely 
the agent of the owner of said ship and of 
the persooi entitled to, and solely interested 
in said freight; and that he, said McLimont, 
had no insurable or other interest whatever 
in either said ship or s^d freight, and that 
said McLimont was, by profession and pur- 
suit a mere insurance broker, and that he 
was acting as the agent of the person who 
owned said ship and who was solely inter- 
ested In said freight, and yet by accident and 
mistake said insurance on said ship and said 
freight was, by the terms of said policy, de- 
clared to be on account of said A. McLimont, 
and without adding thereto the word agent 
or any other term indicating iiat he, the 
said McLimont, was insured as said agent of 
the pai-ty owning said ship and interested in 
said freight, and without the usual clause 
commonly inserted in such policies, that said 
insurance was effected for whom it might 
concern. And your orator further shows un- 
to your honors, that said insurance company 
knew, and was distinctly informed by said Mc- 
Kay by said letter of said McLimont to said 
McKay, bearing date the said twenty-eighth 
day of November, and submitted to and read 
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by tliem as aforesaid, that said McLimont 
was the mere agent of, and brolier for the 
owner of said ship, and had no interest what- 
ever in said ship or freight except so far as 
he would he entitled to the usual commission 
of a broker for procuring said insurance; 
and that said insurance company did agree, 
consent, and undei-stand at the time said 
agreement to insure said ship and freight 
was made with said McKay, and before said 
policy so made to carry said agreement into 
effect was written and signed, that said in- 
sui-ance was to be made for the benefit and 
on the account of the owner of said ship; and 
that said McLimont was not the owner of 
said slup nor interested therein or in said 
freight, and that by mere inadvertence, acci- 
dent, and mistalve in writing said policy of 
insurance, it was omitted to be inserted in 
said policy that said insiuranee was made on 
account of said McLimont as -agent and for 
whom it might concern. And yoiu: orator 
further shows unto your honors, that said 
policy was received by said McKay and 
transmitted to the said James B. Oliver, the 
agent of your orator, and by him kept and 
retained in ignorance, that by the terms and 
legal effect thereof no other interest was in- 
sured thereby save that of the said McLi- 
mont, and in the full understanding as well 
by said McLimont, said McKay, and said 
Oliver, that the int«:est of your orator in said 
ship and freight to the extent of the sums 
named in said policy, was thereby insured 
and protected, in accordance with your ora- 
tor's directions contained in his said letter 
to said James E. Oliver, bearing date the said 
seventh day of November. And your orator 
further shows unto your honora, that said 
stiip Liscard, laden with goods to be carried 
on freight as aforesaid, sailed on the voyage 
described in said policy of insurance, on or 
about the nineteenth day of said November, 
and was in all respects at the inception of the 
•risk described in said policy, tight, staunch, 
strong, and sea-worthy; and thereafterwards, 
while pursuing th^ voyage described in said 
policy, was, by the perils of the sea, on or 
about the third day of December, wholly 
broken, d^troyed,' sunk, and lost, and the 
whole of the cargo, so laden on board said 
ship, was by the same perils and at the 
same time, destroyed, sunk, and lost, by 
means of which the said freight so insured, 
as well as said ship, became and were wholly 
lost to your orator. And your orator sub- 
mits to your honors, that, by reason of the 
premises, he is justly and equitably entitled 
to have said mistake so made in drawing said 
policy of insurance corrected, and said pol- 
icy reformed by inserting therein that said 
insurance was made on account of A. Mc- 
Limont as agent, or for whom it may con- 
cern; and that the sums so insured by said 
company on said ship and said freight, be 
paid to him accordingly. And your orator 
further shows unto your honors, that pre- 
viously to this suit being commenced, on the 



tenth day of February last past, and since, 
he applied to, and requested, and caused appli- 
cations to be made to said insurance company 
to act toward your orator in such a way as is 
equitable and Just, and to reform said policy 
as aforesaid, and to adjust and pay to him 
the sums so insured by them on said ship and 
said freight, and so lost to your orator as 
aforesaid by reason of the perils insured 
against in said policy, and exhibited to said 
insurance company the iisual and proper 
proofs of said agency of said McLimont and 
of said loss and of his sole ownership of said 
ship and sole intei*est in said freight at the 
time of said agreement so made with the 
agent of your orator by said insurance com- 
pany to insure the same as aforesaid, and 
your orator well hoped that said insurance 
company would have yielded to his said ap- 
plications and paid to him the sums so in- 
sured by them and lost by him as aforesaid." 
The substance of the answer was as fol- 
lows: "That on or about the twenty-ninth 
day of November, in the year eighteen hun- 
dred and fifty-one, one David B. McKay ap- 
plied at the office of this defendant in said 
Boston, for insurance on a certain vessel 
called the Liscard and her freight for the 
account of A. McLimont, and in pursuance 
of such application insurance was agreed to 
be made thereon, upon the terms and condi- 
tions set forth in a certain written policy 
of insurance, issued by this defendant and 
bearing date the first day of December, in 
the said last-mentioned year, a true copy of 
which policy except the indorsements there- 
on it is believed is annexed to said bill of 
complaint, but for greater certainty this de- 
fendant prays leave to refer to the originaL 
This defendant denies that at or before the 
time when such application was made or 
when the agreement to insure was made, 
and when the said policy was' issued, any 
communication was made to it or to its ofiB- 
cers by the said David B. McKay or any 
other person, to the effect that the said Mc- 
Limont was not the owner of said vessel or 
that the said insurance was effected by him 
as agent or for the account of any other per- 
son, but this defendant and its officers in re- 
ceiving such application, making said agree- 
ment, and issuing said policy, acted under 
the full impression and belief that said Me- 
Limont was the owner of said vessel and of 
her freight, and that the said insurance was 
effected and intended to be for his sole ac- 
count and benefit This defendant denies 
that when the said application and agree- 
ment were made, and said policy was issued, 
the letters mentioned in the said bill of 
complaint or any or either of them were ex- 
hibited to this defendant or to any of its offi- 
cers or were seen or read by them or any 
of them, or that the facts therein stated 
were disclosed to the defendant or any of its 
officers or the existence of any such letters 
known or suspected until after the said ves- 
sel was, as is alleged, lost. This defend- 
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ant denies, that vrhen the said application 
and agreement were made and said policy 
issued, it was known to it or to any of its 
officers, that the said McLimont was an in- 
sui-ance broker hy pursuit or occupation, or 
that any communication to that efEect was 
made to it or them, or that there was any 
understanding to that efiEeet; on the con- 
trary tliis defendant and its officers did be- 
lieve from the manner and form in which 
said application and agreement were made, 
that said McLimont was engaged in naviga- 
tion, and was the owner of said vessel and 
her freight This defendant saith, that in 
making the said policy, it did intend to 
fulfil the agreement for insurance made with 
said David R. McKay, and that the policy 
does contain the whole of the agreement 
made with him and conforms thereto in let- 
ter and in spirit This defendant denies it 
to be true, that the president thereof has at 
any time declared, that at the time of mak- 
ing the said contract he knew that said Mc- 
Limont was an agent or broker and not the 
owner of said vessel, or made any state- 
ment or declaration to that effect; or that 
when application was made to this defend- 
ant for payment of a loss claimed under the 
said policy, it ever promised to pay the same 
within the period of sixty days, as is alleged 
in said bill of complaint This defendant 
saith, that up to the time when a claim was 
made for payment upon said policy, by rfea- 
son of the alleged loss of said ship, this de- 
fendant and its officers had no knowledge, 
information, or belief, that any person other 
than said McLimont was an owner of or in- 
terested in the said vessel, or her freight, or 
the insurance thereon; that after such claim 
was made, it appeared on certain papers 
exhibited in part as proofs of said alleged 
loss, that the said MeLimont was not an 
owner of or interested therein, that the said 
vessel and freight or some parts thereof 
were insured elsewhere by previous policies, 
which fact was not disclosed to this defend- 
ant or its officers, when the agreement for 
insurance was made, and further that the 
statements made, as to the alleged loss of 
said vessd, were not satisfactory to show 
that this defendant was legally or ec[uitably 
bound to pay the same, if the said McLi- 
mont had been the owner thereof. This de- 
fendant denies that there is any error or 
mistake in said policy and insists that it 
does conform to the intentions of the parties 
Tjetween whom it was made, that the defend- 
ant was informed, if not in terms, yet by 
the manner and form in which application 
was made and the language used and be- 
lieved, that the said McLimont was the 
owner of the said vessel and freight that 
the said policy was made with intent to cover 
Ms interest as such, and not the interest of 
any other person, and was delivered to and 
accepted by said McKay as conforming to 
said application and agreement" 
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S. Bartlett and Mr. Thaxter, for complain- 
ants. 
F. C. Loring, contra. 

CURTIS, Circuit Justice. This is a suit 
in equity, the object of which is to correct 
an alleged mistake in a policy of insurance. 
On the 7th of November, 1851, the complain- 
ant, who is a merchant in Liverpool, bein^ 
the owner of a vessel called the Liscard, 
ordered James E. Oliver, his agent at Que- 
bec, to insure, in New Tork, at the best 
terms, two thousand pounds on the vessel, 
and one thousand pounds on her. freight, by 
policies in the complainant's name. Other 
insurance on other vessels was ordered at 
the same time. James E. Oliver, through 
Henry McKay of Montreal, requested An- 
drew McLimont an insurance agent in New 
York, to procure this and the other insur- 
'ances. On the 28th of November, 1851, Mc- 
Limont wrote by mail to D. R. McKay at 
Boston, as follows: 

"New York, 28th November, 1S51. D- R- 
McKay, Boston: My Dear Sir,— I am duly 
favored with yours of the 26th instant 
Contents duly noted, also telegraph of this 
day's date; and I have advised you by same 
conveyance to insure in Coasters Mutual 
Company. I also transmit you the following 
order to insure:— 

On ship Liscard ? 8,000 valued at §16,000 

On freight money. . 4,000 " " 7,200 

On ship Wakefield. 2,000 " " 11,200 

On freight money. . 2,000 " " 6,000 

?16,000 in an. 

"The Liscard is a fine new ship three years 
old; her destination is Liverpool, and she 
sailed from Quebec on the 18th instant. The 
"Wakefield is also a fine ship, eight years old; 
her destination is Greenock, Scotland. She 
sailed on the 17th instant I trust you will 
get these risks done on moderate terms, but 
you are not limited to a rate. Do the best 
you can and lose no time. You will please 
take out special policies for these risks, and 
inclose them to me, paying cash for the 
premium, and drawing: on me at one day's 
sight for the amount You should get a dis- 
count of five per cent on these premiums. 
I get it from, the offices here, and I am told 
money is "tight in Boston. In fact, you must 
do your very best to get that discount, as I 
allow it myself when rendering accounts. 
Now, as to the commission, all I charge is 
one fourth per cent upon amount insured, 
which has to be divided between your broth- 
er and myself; but we always calculate on 
a handsome scrip dividend for these policies, 
therefore we shall divide commissions and 
scrip. I am likely to do a very large business 
with you, in this way, next year, (if we are 
both spared,) amounting, perhaps, to twenty 
thousand dollars of premiums, so that the 
scrip should be a handsoTie thing for both of 
us. I am in hopes of seeing you next month 
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on tliis subject. I have "been thinking, that 
if you saw any safe chance of extending 
your business with the lower ports, we 
might make some mutual arrangements for 
our mutual benefit. I write this hurriedly, 
and conclude. Yours truly, A. McLimont" 

Finding that mistaises had been made in the 
sums mentioned in this letter, Mr. jMcLimont 
sent by telegraph, a despatch mentioning the 
order for insurance, and correcting the mis- 
takes therein. This despateli first arrived; 
and D. R. McKay went with it to the office 
of the defendants, and after some conversa- 
tion with the president of the company, con- 
cluded to wait for the arrival of the letter. 
When that arrived, McKay again went to 
the office, saw the president, and concluded 
with him an agreement to effect the insur- 
ance ordered on the Liseaxd. The president 
wrote in a book of the company the follow- 
ing memorandum: 

"December 1, 1851. Ship 'Liscard.' Que- 
bec, Canada, to Liverpool, England. $10,000 
on vessel valued at $20,000, and §5,000 on 
freight money valued at §7,200. 5^^." 

Before McKay left the office, he wrote and 
handed to the president or secretaiy, the fol- 
lowing memorandum: 

"A. 

"Insure as follows:— 

§10,000 on Bhip Llscard, valued at 
B.OOO on freight of do. •• 



S20,t00, 
7,200. 

"Sailed from Quebec, Canada, for Liver- 
pool, England, on the 18th November. 

"Also. §2,500 on ship Wakefield, valued at 
2,500 on frelgbt of do. *' " 



$14,000. 
6.000. 

"Sailed from Quebec, for Greenock, Scot- 
land, on the 17th November. D. K. McKay. 
Boston, December 1, 1851." 

During the same forenoon a messenger 
from the office aplied to him to know the 
names of parties to be inserted in the poli- 
cies, and thereupon he wrote and sent the 
following: 

"B. 

"Policies for D. R., McKay, on Liscard and 
Wakefield, to be made out on account of A. 
McLimont^ and payable to him or order." 

The policy in question was made and sent 
to McKay, purporting to "cause D. R. Mc- 
Kay, (a member of said company, pursuant to 
said act and by-laws,) on account of A. Mc- 
Limont; loss payable to A. McLimont, Esq., 
him, or his order, to be insured, &e." It is al- 
leged the vessel and freight were afterwards 
totally lost by a peril within the policy, the 
complainant being the sole owner thereof. 
The scope of the bill is, to reform the policy, 
so as to have it attach on the interest of the 
complainant, and to bave a decree for the 
amount due. The complainant, through D. 
R. McKay, and the respondents through their 
president, made an agreement for insurance, 



which preceded, in point of time, the writ- 
ing of this policy; and which the pblicy was 
intended to imbody. If the policy, when 
drawn, did not correctly express a concluded 
agreement which had previously been made, 
which agreement, the policy was designed by 
both parties to cariy into execution, equity 
wiU reform it. 

In this case the most material inquiries are, 
at what point of time a concluded agreement 
was made, what it was, and what were the 
rights of the parties imder it when the policy 
was made out. To a certain extent there is 
no conflict in the evidence upon these sub- 
jects. The president of the company, in his 
deposition, testifies that he made an agree- 
ment, and that he entered the substance of it 
on the books of the company, in the memo- 
randum already given. In answer to the 
fifth and sixth cross-intetrogatories, he says: 
"There was a written application made, be- 
fore it was decided to write the risk, and I 
made a memorandum embracing the sub- 
stance of the application, after it was decid- 
ed to write the risk. I have given the mem- 
orandum I made, in the words in which it 
stands on the book of the company." Though 
it is disputed whether a written application 
was made, it is clear, beyond all doubt, that 
an application, either oral or written, was 
made, that it was assented to, and its sub- 
stance recorded at the time by the president 
of the company in the memorandum already 
given. This memorandum ascertains the 
name of the vessel, the sum to be insvured 
thereon, her valuation, the valuation of the 
freight, and the sum to be insured thereon, 
the voyage, and the premium. Here is every 
particular necessary to be fixed. In order to 
make a concluded agreement for a policy in 
the form and with the clauses usual at that 
office. The promisor was, of course, to be 
the insurance company; the promisee, D. R. 
McKay, with whom the contract had been 
made. So we must conclude both parties un- 
derstood it; not only because when the poli- 
cy was made out, McKay's name was insert- 
ed in the policy as the person insured, but 
also because, in the absence of any stipula- 
tion to the contrary, he who makes a pro- 
posal for insurance, or any thing else, wJiich 
is accepted, is by implication, at least, taken 
to be the person contiacted with, unless the 
contrary is made to appear. 

Here, then, was a concluded agreement 
which embraced every essential stipulation 
to make a binding contract for a policy; 
and it covered every point necessaiy to be 
noticed, except two; the first being, a dec- 
laration of the interest, or account, upon 
which the insurance, wben effected, was to 
attach, and the second, the person to whom 
the amount of any loss should be made pay- 
able. In respect to the last, in the absence 
of any direction to pay to another, the 
amount of any loss would be payable to the 
person who was insured. A failure to make 
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any agreement, or ratlier, I should say, the 
omission of the assmred to give any direction 
on this subject, Tvould not prevent the issu- 
ing of the policy. And it remains only to in- 
quire, Tvhether any thing was at that time 
.agreed on, respecting the interest or account 
for which the insurance was made; and, if 
not, what were the rights of the parties in 
reference thereto. I am entirely satisfied 
that nothing was agreed on, or declared, on 
this subject, at the time the agreement for 
insurance was made. This results from the 
testimony both of D. R. McKay and the 
president, who are the only persons having 
knowledge of the subject, and also from the 
written memorandum made by both of them. 
The president testifies that he embraced in 
the written memorandum made by him in 
the books of the company, the substance of 
the proposal. That says nothing as to any 
interest or account McKay says he wrote 
Ihe paper A before he left the office. That 
is silent on this point. I am aware of the 
argument concerning the inference to be 
drawn from McLimont's letter and other cir- 
cumstances. But the point at which I have 
now arrived, is this. When McKay left the 
office, an agreement for a policy had been 
concluded, and there was no declaration by 
him of the interest or account for which the 
insurance was effected. Had he, at that 
time, and before any thing more was done, 
a complete right to a policy, containing the 
elements which appear in the memorandum, 
wherein he should stand insured, as agent, or 
for whom it might concern? I am of opin- 
ion he had this right. Parties who contract 
for policies of insurance are not expected 
to insert in the contract every particular, 
needful to be inserted in the policy. The 
underwriters, on their part, agree to effect 
insurance; the numerous limitations of their 
liability as insurers, which appear in the 
different memorandums and other special 
printed clauses in the policy are not men- 
tioned. Their obligation is understood to be, 
to make out a policy in the usual form, and 
containing the usual clauses, adapted to the 
case, made by the agreement of the parties. 
So if one applies for insurance, makes known 
that he is an agent only, and the company 
agrees to effect the insurance, or as the presi- 
dent of this company expresses it, to write the 
risk, it is a necessary implication that such 
words shall be inserted in the policy, as are 
usually inserted in such cases, and as are 
necessary to make a binding conti-act It is 
to be presumed, that the underwriters in- 
tend to earn their premium, and therefore 
that they expect and desire that the insur- 
ance should attach upon some interest, and 
understand and agree, if a known agent ap- 
plies for insurance, that the formula, usually 
inserted when an agent obtains insurance, 
and which is necessary to the assumption of 
the risk, shall be in the policy, when it is 
drawn. I think it may safely be laid down, 
that when a contract is made for a policy, 
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whatever clause is usually inserted in poli- 
cies, by reason of a given state of facts, and 
Which it is necessary to insert to adapt the 
policy to that state of facts, both parties will 
be understood as agreeing to have inserted, 
if they are both apprised of that state of 
facts, and contract in reference to it. That . 
it is usual, and necessary, to insert in policies 
of insurance effected by agents in their own 
names, a declaration that they are insured 
as agents, or for whom it may concern, or 
some equivalent words, or to declare spe- 
cially on whose account the insiu:ance is 
made, wiU hardly be controverted. That it 
was known to both McKay and the president 
of the company, that he was acting as an 
agent merely, that he himself had no inter- 
est upon which the insurance could attach, 
and that when the company agreed to write 
the risk, they contracted to insure property 
which belonged to some principal of McKay, 
is admitted on all hands. 

The result seems to me to be, that before 
McKay had sent his second memorandum 
(paper B) he had a complete right to a policy 
insuring him as agent, or for whom it might 
concern, or declaring specially his principal. 
In other words, I consider the right of Mc- 
Kay under this contract to have been a 
right to a policy upon the Liscard and freight, 
on a voyage from Quebec to Liverpool, for 
the sums, and under the valuations, and at 
the rate of premium mentioned in the memo- 
randum on the books of the company. And 
that as no declaration was made by McKay 
at the time the contract was made, respect- 
ing the interest upon which the insurance 
was to attach, he had the power, either to 
leave that point open in the policy, by hav- 
ing it made for whom it might concern, or to 
declare the interest, and have it inserted, in 
terms, in the policy. It was at this point, 
and in the exercise of this power, that the 
mistake was made. I do not consider it a 
broad question, whether a mistake was made 
in reducing to writing an oral contract for 
insurances, as it has been treated at the bar; 
"but a much narrower question, whether a 
mistake was made, in the execution of a 
power belonging to one of the parties, to de- 
clare the interest upon which the insurance 
should attach. Such a mistake, when occur- 
ring in the execution of a similar power re- 
served in a policy, has been allowed to be 
corrected even at law. In Robinson v. Ton- 
ray insurance was made on the 17th of July, 
at and from Archangel to Great Britain, on 
goods to be thereafter valued and declared. 
On the 16th of October, the brokers de- 
clared in writing, that the interest attached 
on goods on board two vessels named in the 
memorandum, and the underwriters put their 
initials to it. Subsequently, it was acertain- 
ed by the brokers, that their principals had 
no goods on board those vessels; and they 
called on the defendant to correct the mis- 
take, and declared the insurance attached on 
goods on board the America. The defend- 
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ant refused to assent. Lord Ellenljorougli 
was of opinion that the declaration of inter- 
est did not require an assent on the part of 
the underwriter; that the contract was com- 
plete when the policy was signed; that the 
declaration of interest was merely the exer- 
cise of a power reserved to the assured; and 
if a blunder was made, it could be corrected. 
Of thi? opinion was the court of king's bench, 
when a rule to show cause was applied for. 
3 Camp. 157; 1 Maule & S. 217. 

To state fully and precisely the grounds up- 
on which I think this case rests, I should say 
that when a complete contract for a policy, 
is made by a known agent, and nothing is 
said respecting any declaration of interest, 
the contract, is to insure the property of his 
principal, and in order that this contract 
may take effect, power is impliedly reserved 
to the agent specially to declare the interest 
upon which the insurance is to attach, and to 
have such declaration inserted in the policy, 
when drawn, or to have the policy drawn so 
as to insure him as agent, leaving the dec- 
laration of interest to be made afterwards, 
in case of loss. Either is within the known 
usage of agents and underwriters; and the 
conduct of the respondents in sending to Mc- 
Kay to obtain this declaration, and of Mc- 
Kay in making it, show, if any proof were 
needed, that it was understood by both, he 
possessed this power. And when a mistake 
was made in declaring the interest, it was, 
as Lord EUenborough said, a mistake in exe- 
cuting a power reserved to the agent by a 
complete and binding contract, in which 
power the underwriter has no interest, save 
that It should be rightly executed, so that he 
may obtain the premium, and have a valid 
title to retain it and over which he can, just- 
ly, exercise no control. 

It will thus be perceived that the groimds 
on which I rest the decree in this case, are 
free from all doubt in point of fact. It is a 
point much contested, whether McKay show- 
ed to the president the letter of McLimont, 
and made him acquainted with its contents, 
so as to apprise him that McLimont was 
merely an agent. But however this may be, 
there is no doubt whatever, that the presi- 
dent knew, that McKay was acting as an 
agent, that the interest to be covered was 
not his, and that no agreement was made, 
when the contract for the policy was com- 
pleted, and McKay left the office, to confine 
the insurance to the interest of any particu- 
lar person, or in any way to restrain the 
power which belonged to the agent, rightly 
and truly to declare the interest, so as to 
make the insurance efiEeetual, in behalf of his 
superior, whoever he might be. When the 
messenger of the defendants came to McKay 
afterwards, he was then, for the first time, 
caUed on to execute this power. That he 
knew McLimont was not the owner, and did 
not intend to cover his interest, but the in- 
terest of McLimont's principal, I cannot 
.doubt. He made a blunder in declaring the 



insurance to be for McLimont's account; and 
in my opinion, equity and good conscience 
require it to be corrected, and the policy re- 
formed. That courts of equity possess the 
authority to correct mistakes in policies of 
insurance, even to the extent of changing 
the most material clauses therein, which are 
the subjects of special agreement in each 
case, has not been controverted, and is too 
well settled to admit of doubt. Motteux v. 
London Assur. Co., 1 Atk. 543; CoUett v. 
Morrison, 12 Eng. Law & Eq. 171; Phoenix 
Fire Ins. Co. v. Gurnee, 1 Paige, 278. It is 
to be done only with great caution, and upon 
such proof as Is entirely satisfactory. But 
there is a considerable difference between the 
reformation of a written contract and the 
correction of mistakes in the execution of 
' powers. In the latter class of cases, courts 
interfere much more readily, and upon the 
footing of presumed intention. 1 Story, Bq. 
Jur. §§ 169-179; 2 Sugd. Powers, 94; Ash- 
hurst V. Mill, 7 Hare, 502. But I do not 
think it necessary in this case to press the 
power of the court at all beyond the narrow- 
est limits which have been assigned for the 
correction of mistakes; because I proceed 
wholly upon evidence in which there is no 
conflict, and upon those rights and duties 
which are the legal results of the admitted 
relations of the parties, and of the contract 
evidenced by the written memoranda which 
preceded the policy. 

It has been argued that McLimont was 
not authorized to procure insurance in Bos- 
ton; nor in any name but that of the com- 
plainant; and that he and McKay inten- 
tionally departed from their instruction in 
this last particular, and had the policy 
made out insuring McKuy on account of 
McLimont, so that they might share the 
scrip dividends made by this mutual insur- 
ance company, in fraud of the complainant 
This requires examination. Not that I 
think it, of itself, important, that the agent 
deviated from his instructions, in the par- 
ticulars mentioned; because a subsequent 
ratification by his principal, even after a 
loss, would remove the difliculty; Routh v. 
Thompson, 13 East, 274; Hagedorn v. Oli- 
verson, 2 Maule & S. 485; and this bill of 
complaint itself afEords the necessary evi- 
dence of ratification. Pinney v. Falrhaven 
Ins. Co., 5 Mete. [Mass.] 192; Finney v. Bed- 
ford Commercial Ins. Co., 8 Mete. [Mass.] 350. 
Nor have these respondents anything to do 
with a fraud, practised, or attempted, by an 
agent of the complainant on him; that being, 
as to them, res inter alios. But the effect of 
these circumstances on the case, if any, 
arises from their bearing on the intent of 
McKay; and in this point of view, and up- 
on the facts which clearly appear, the argu- 
ment must be this: McLimont intended to 
obtain insurance for account of Oliver, the 
complainant; McKay intended to obtain it 
for McLimont's principal, not knowing who 
he was; but they desired to place them- 
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selves In a position in wMch they would 
have the benefit of the scrip dividends; and 
therefore, when McKay came to execute the 
jjower to declare the interest, he purposely, 
and not by any mistake, declared it in Mc- 
Limont. If this were so, a court of equity 
could not treat an attempted fraud as an 
innocent mistake; and though the principal, 
in such a case, would be in no fault, it could 
not relieve him, but must leave him to his 
remedy against his agent But this Is a 
charge of meditated fraud; and it is incum- 
bent on the respondents to make it out in 
proof. ' Prima facie this is a case of mistake 
by McEiay. For he was apprised, by McLi- 
mont's letter, that the insiusince was not to be 
for his account. Indeed, the very ground 
taken by the respondents assumes this; for 
they say; he and McLimont, designed to get 
the scrip dividends to their own use, or that 
McKay designed to assist McLimont to do 
BO, in fraud of his principal. If McKay knew 
McLimont had a principal, and that the in- 
surance was meant to attach on the prin- 
cipal's property, and obtained a policy in 
such a form that it would not attach on the 
property of McLimont's principal, this de- 
parture, from title sole object of his agency, 
must either hare been intentional, or unin- 
tentional; if the latter, it was a mistake; 
if the former, a fraud; and this is not to be 
presumed, but must be proved by the re- 
spondents who allege it. 

Without going over the evidence in detail, 
it is sufficient to saj", that I am not satis- 
fied the insertion of lUcLimont's name, as 
the person for whose account the insurance 
was made, or the omission to add the words, 
as agent, or for whom it may concern, 
was intentionally done, for the pm-pose al- 
Jeged by the respondents. In the first 
place, the only communication between Mc- 
Limont and McKay, which could have led 
to this asserted fraudulent concert, is the 
letter of McLimont above copied; certainly 
this shows, clearly, an intention to take, to 
his own aceouni^ or to share with McKay, 
the scrip dividends, as part of the profits of 
the agency of obtaining insurance. Speak- 
ing in reference to one of these mutual in- 
ruranee companies, I understand the scrip 
dividends to be, the evidences of that share 
■of the profits of the company, during a fixed 
period, to which each person, obtaining in- 
surance during that period, is eniitled, under 
the charter and by-laws, in proportion to the 
amount of premium which he has contribut- 
ed .to the funds of the company. And if 
this be the correct view of it, I have no hes- 
itation in saying that the principal who or- 
-ders the insurance, and whose money pays 
the premium, on account of which the "divi- 
dend of profits is made, is the party equitably 
entitled to those profits; and I should hes- 
itate long before I sanctioned any usage, or 
allowed effect to any supposed consent of the 
principals, to permit the agents to take such 
profits to their own use. I do not say that it 
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would be impossible to make out such a 
usage, or to show a practice which would in- 
duce a legal conviction that the principal 
had consented to part with what justly be- 
longs to him; I cannot express an opinion on 
that question till it is before me,, with all the 
lights which belong to it. But in this case, 
and upon the facts now before me, there is 
no pretence for saying that these profits be- 
longed to the agents; and any attempt on 
their part, secretly to appropriate them to 
their own use, would be a fraud on tneir 
prlneipaL But though it does appear that 
McLimont probably intended to take the ex- 
pected scrip dividend, if any, on account of 
this policy to his own use, or to share it 
with McKay, it does not appear that he in- 
tended to do it secretly, or otherwise than 
with the consent of his principal. Indeed it 
is difficult to perceive how he could have 
done so; for the policy was to go into the 
hands of the principal, and that, must show 
him that the insurance was made by a mu- 
tual company, and how it was effected. Be- 
sides, there is no connection between the 
power over the scrip dividends, or the right 
to them, and the declaration that the insur-. 
ance was for the account of McLimont As 
appears from the testimouy of the secretary 
of the company, McKay, who was insured, 
and thereby became a member of the com- 
pany, was the person to whom the company 
would account for any such dividends, 
whether he declared the interest in McLi- 
mont, or the complainant. 

It is further urged by the defendant's 
counsel, that McKay gave a direction in 
writing to have the policy made for account 
of McLimont; that the defendants assented, 
and made it so; that it is, therefore, in point 
of fact, just what the parties intended it 
should be; and if they, or one of them was 
mistaken in the legal effect of what they 
purposely did, equity will not relieve. It is 
true, as settled by the supreme court in 
Hunt V. Kousmanier, 1 Pet [26 U. S.] 1, 
that the inquiry in aU these cases must be, 
not how the parties intended, or expected, 
an instrument to operate, but what they in- 
tended it to be. But there is a wide dis- 
tinction between a case where an instru- 
ment is, what the parties agreed it should 
be, but its legal effect is -mexpected, and 
a case where an instrument was designed to 
carry into effect an existing binding agree- 
ment, but by mistake fails ta do so. In the 
former case the party never had a rignt to 
anything more than he has got He may be 
disappointed in finding that what he acquir- 
ed was less valuable than he expected, but 
he acquired all he bargained for, and there 
is no ground upon which a court of equity 
can give him anything more. On the con- 
trary, in the latter case, the party had a 
complete right, by an existing contract to 
something which, hj mistake, he has fail- 
ed to get And this contract, and the right 
under it, still subsists, in point of equity; 
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because, though the parties attempted to ex- 
ecute the eoatract, by mistake they failed to 
execute it; and therefore a court of equity 
interposes, aud upon the footing- of an exist- 
ing contract, unexecuted, proceeds to put 
the party in that condition, to which his con- 
tract entitles him. And in this class of 
eases I apprehend it is wholly immat'erial 
whether the party has failed to obtain that 
to which he was entiled through a mistalie 
of fact or of law- 
Suppose a contract in writing, for a valu- 
able consideration, to convey a tract of land; 
and through mutual mistake of the law, 
some legal formality is omitted, which ren- 
ders the deed inoperative. Inasmuch as a 
court of equity would have decreed specific 
performance of that contract if no deed at 
all had been given, so it will give effect to 
the contract by reforming an invalid deed. 
Findlay v. Hynde, 1 Pet £26 U. S.] 241. In 
Hunt V. Rousmanier [supra], a position is 
laid down which precisely covers this point 
"Where an instrument is drawn and exe- 
cuted, which professes, or is intended to 
carry into execution an agreement, whether 
in writing or by parol, previously entered 
into, but which, by mistake of the drafts- 
man, either of fact or law, does not fulfil, or 
violates the manifest intention of the par- 
ties to the agreement, equity will correct 
the mistake so as to produce a conformity 
of the instrument to the agreement" Now 
here was a previous agreement to insure 
property of McEIay'S' principal. The presi- 
dent of the company says he supposed Mc- 
Limont to be that principal. If so, he was 
mistaken in point of fact; but his mistake 
is not important, because it was respecting 
a matter which was not a subject of stip- 
ulation between the parties, but only of the 
exercise of a power by one of them. Mc- 
Kay, either intended to have the secretary 
insert after the words "for account of Me- 
Limont," the words "as agent" or "for 
whom it may concern," or he was ignorant 
that those words were necessary to make 
the policy an effectual execution of the con- 
tract to insure the property of his principal; 
in the last event it was a mistake of law by 
McKay, whereby he failed to obtain effect- 
ual insurance on the property of his prin- 
cipal, to which he was entitled, under his 
contract with the company; in the former 
event it was an omission, by the secretary, 
in consequence of Ignorance of the fact that 
McLimont was an agent merely, which omis- 
sion, McKay did not perceive, or have cor- 
rected at the time, and so the policy, as 
drawn, failed to execute the agreement 

My opinion Is, that the complainant is 
entitled to a decree to reform the policy; but 
as the defendants contest their liability un- 
der the policy, when reformed, an issue 
must be put to- the jury to find whether the 
defendants are liable for anything, and if 
soj for how much, under the policy as re- 
formed. 
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OLIVER V. OMAHA. 

[3 Dm. 368; i 1 N. T. Wkly. Dig. 385; 2 Cent. 
Law J. 772.] 

Circuit Court, D. Nebraska. May Term, 1875. 

IxjDNCTiox TO Restrain Ihegal Taxes — Au- 
thoritative Force of State Adjudica- 
tions—Federal Jurisdiction. 

1. On a question of restraining the collection 
of city taxes, upon lands within the city limits, 
used exclusively for agricultural purposes, this 
court is bound by the decision of the supreme 
court of the state. 

2. A citizen of another state, in the case of an 
illegal tax upon his real property, levied under 
state authority, may proceed originally in this 
court, notwithstanding a provision of the state 
statutes, requiring a previous decree in the state 
chancery court before any sale for taxes can be 
made. 

This was an action brought [by George T. 
Oliver] to restrain the collection of taxes 
by the city of Omaha on the plaintiff's lands 
lying within the corporate boundaries of said 
(dty, but used exclusively for agricultural 
purposes. No- suit for the taxes had been 
commenced in the state court when this 
suit was brought Submitted upon the 
pleadings and agreed state of facts. The 
15th proposition in Mr. Thurston's l>rief, re- 
ferred to below, is a& follows: "(15) The re- 
lief sought is to restrain the sale of the 
land for the taxes, which sale, if made, 
would cast a cloud upon plaintiff's title. By 
general statutes in force at the commence- 
ment of this suit (see Gen. St. p. 940), after 
the first day of December, 1873, no sales 
of land could be made by treasurers for 
taxes levied thereon prior to the year 1872. 
The only manner in which sale for such 
taxes could be made after said date, was by 
a decree in chancery granted by the district 
court of the state, after judicial proceedings 
had therefor in the manner pointed out by the 
aforesaid statute, in which proceedings every 
party interested would have an opportu- 
nity to be heard upon the merits and equi- 
ties, and which proceedings to obtain such a 
decree have been duly instituted and are 
now pending. The effect of a decree herein, 
then, would be to enjoin the action of a 
court of competent jurisdJction from render- 
ing a decree of sale, or hearing the rights 
of the respective parties therein." 

J. M- Woolworth, for plaintiff. 
J. M. Thurston, for defendant 

MILLER, Circuit Justice. I am satisfied 
that the case comes within the principle of 
Eradshaw v. Omaha, 1 Neb. 16, and this 
court Is bound by it The only doubt I have 
had is raised by the 15th proposition of Mr. 
Thiurston's printed argument; but as the 
present plaintiff is entitled to come into the 



1 [Reported' hy Hon; John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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federal court, I see no good reason wliy lie 
should wait until lie is sued in a state court 
with many others, who may have no such 
defence as he has, and then ask to remove 
his case into the federal court. Therefore, 
let a decree be entered for the plaintiff, for 
a perpetual injunction against the collection 
of the tax. Decree accordingly. 

[NOTE. Subsequently the supreme court of 
Nebraska overruled the case of Bradshaw v. 
Omaha. Turner v. Althaus, 6 Neb. 64. The 
circuit court, in Kountze v. Omaha, Case No. 
7,928, follows this last decision of the Nebras- 
ka supreme court.] 
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OLIVER V. PARISH. 
[2 Wash. C. O. 462.] i 

Circuit Court, D. Pennsylvania. April Term, 
1810. 

Discharge on Common Bail— Affidavit to Hold 
TO Bail — Exawisation of Affiant. 

The court are not precluded from obtaining 
farther satisfaction, as to the debt sworn to in 
an aflSdavit to hold to bail, because the affidavit 
is positive; but the necessity to examine the 
party making the same, must be presented on 
the face of the affidavit. 

Rule to show cause of action, and why the 
defendant should not be discharged on com- 
mon bail. The plaintiff produced a positive 
affidavit of the debt, made by Sarmiento, the 
real plaintiff. The defendant suggested that 
the promise of the defendant mentioned in 
the affidavit, was in fact conditional, and 
prayed that under the rule of the court, 
which states that the court will, in its dis- 
cretion, interrogate the party making the af- 
fidavit, in order to satisfy its conscience as 
to the cause of action, and quantum of bail, 
that Sarmiento might be examined. 

BY THE COURT. If where the affidavit is 
positive, as in this ease, the defendant, by a 
suggestion of circumstances to invalidate it, 
may examine the plaintiff upon interrogato- 
ries, there is an end of discretion, and the in- 
quiry must be gone into, in every instance. 
The meaning of the rule is, that if, from the 
face of the affidavit itself, further satisfac- 
tion be deemed necessary, the court is not 
precluded from obtaining it, by examining 
the. person who made the affidavit, merely 
because the debt is positively sworn to. This 
may be particularly proper, where the affida- 
vit is made by some other .person than the 
plaintiff himself. Rule discharged. 



OLiyBR (PIATT v.). See Cases Nos. 11,114^ 
11,116. 

OLIVER (UNITED STATES v.). See Case 
No. 15.917. 

1 [Originally published from MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
supreme court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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OLIVER et al. v. VERNON. 

[4 Mason, 275.] i 

Circuit Court, D. Massachusetts. Oct Term, 
1826. 

Contracts— Service as Treasurer of SociEir — 

Compensation— Witness for Exeootob 

— Release of Claim on Estate. 

1. A release by a party to make him a compe- 
tent witness in favor of an executor is suffi- 
cient, if it releases all claim to the estate of the 
deceased, although by mistake the executor's 
name is omitted in the release. 

2. Where an allowance is made to a party, as 
a compensation, up to a certain period, for his 
services as treasurer of a society, which is ac- 
cepted by him without objection, it is conclu- 
sive as an adjustment for such services, espe- 
cially if the party making the allowance was 
authorized to fix that compensation. 

3. If subsequent services of a like nalTire are 
rendered, the party is entitled to a compensa- 
tion, unless it is clearly established, that he 
meant them to be voluntary. 

Bill in equity [by Bbeuezer Oliver and oth- 
ers against William Vernon, executor]. The 
bill states, that in the year 1796, the New 
England Mississippi Land Company pur- 
chased a tract of land in the Mississippi ter- 
ritory, containing eleven millions three hun- 
dred and eighty thousand acres. That they 
I conveyed all their right and interest in that 
I tract to Leonard Jarvis, Henry Newman and 
William Hull, their heirs and assigns, and 
the survivor of them in trust, to be appropri- 
ated according to articles of agreement then 
entered into by the said company. That the 
directors of the company, together with Hull, 
the surviving trustee, conveyed and released 
the said lands to the United States, in con- 
formity to an act of congress of the 31st 
March, 1814 [3 Stat 116]. That certain com- 
missioners, appointed by virtue of that and 
other acts of congress, adjudged the sum of 
one million seventy-eight thousand three 
hundred and thirteen dollars, to be paid to. 
the directors of the company, or to Benjamin 
Joy and Samuel Dexter, Esquires, as agents 
of the said directors. That Joy and DexteV 
received that sum, in Mississippi stock, from 
the treasury of the United States, and in July, 
1815, by order of the directors, deposited and 
paid the same to Samuel Brown, as treasurer 
of the association. That it appears, by the 
articles of agreement before referred to, that 
the sum, so to be received, should be paid 
into the treasury of the company, subject to 
the orders and disposal of the directors. 

It was admitted by the bill, that Mr. 
Brown paid out of the said sum, for the first 
and second dividends, $130,800 to Joy, acting 
for himself and other stockholders; $30,000 
to Mary Gilman; and that ? 685,300 were 
paid to other stockholder?. That $68,346.62 
were paid to Joy and Dexter (by agreement 
of the company), as agents, for their serv- 
ices and expenses; and $7,000 were paid to 

1 [Reported by William P. Mason, Esq.] 
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the directors for their services, and otlier 
sums not recollected. That by the death of 
Mr. Brown, all the effects, books, and ac- 
counts, which he possessed as treasurer, 
have come into the hands of Vernon, the de- 
fendant. That the plaintiffs always under- 
stood and believed, that a considerable bal- 
ance remained in Mr. Brown's hands, as 
treasurer, at the time of his death; that the 
defendant, denying this, retains the boolis, 
papers, &c. concerning the affairs of that 
company, and demands the sum of $16,174,- 
69, as a commission on the deposit, as due to 
Mr, Brown's estate. It is then alleged in 
the bill, that, according to the original plan, 
all services, both as treasurer and director, 
performed by Mr. Brown, were gratuitous, 
but that after the deposit, the stoclsholders, 
from courtesy, allowed the directors $7,000, 
and to Brown, as treasurer, $2,000, in full of 
all services. The bill then concludes by a 
prayer, that Vernon may be held to account, 
&c. and to deliver over the books, papers, 
and accounts to the directors, and to answer 
certain interrogatories, viz. whether Mr. 
Brown was treasurer; whether Joy and Dex- 
ter paid the deposit to Brown; whether the 
books and papers have come to his hands; 
whether there is any charge in Mr. Brown's 
books, made by him, for the commission on 
the deposit, or other services; and whether 
Vernon, the defendant, has not charged the 
commission, since the death of Mr. Brown, 

It was stated, in the answer, as follows: 
Vernon, the defendant, admits, that he is 
executor of Brown; that Brown was the 
treasurer of the association; that certain 
books and papers, relating to the concerns of 
the company, came into his hands as execu- 
tor, but whether all, or not, he is ignorant; 
that Mr. Brown charged himself with the 
sum of $1,078,313 stock, as stated in the bill, 
but not at the time, nor under the circum- 
stances, therein stated. The answer then 
goes on to state, that no articles of agree- 
ment were referred to in the books and pa- 
pers in his possession, concerning the trans- 
actions with the company. That every thing 
was transacted by special votes, and the 
committees of the company; and he denies, 
that there was any such agreement as is set 
forth in the bill. The answer further states, 
that a committee was appointed, July 19, 
1815, to liquidate the claims against the 
company, for the purpose of laying the same 
before the commissioners under the act of 
-congress; which committee reported, on the 
3d November, 1815, that it was expedient to 
allow for services rendered, as per their re- 
port, marked A, and annexed to the answer; 
that this report, after repeated adjournments, 
was accepted November 9, 1815, That, on 
the 21st February, 1816, the company ap- 
pointed seven directors, and unanimously re- 
elected Mr, Brown their treasurer. That an- 
other meeting was held June 6, 1816, to re- 
ceive from Mr. Joy such stock or money as 
he might receive for the company, and to 



pay it over to the treasurer. It is denied, 
in the answer, that the deposit of $1,078,313 
was made before the allowance of $2,000 
was made to Mr. Brown, or that this allow- 
ance was intended to be in full for all serv- 
ices, past and future, rendered and to be ren- 
dered, by Mr. Brown; which services were 
not limited to those connected with the office 
of treasurer, Mr. Brown being the most ac- 
tive agent, and all the most important trans- 
actions of the company being conducted un- 
der his advice and direction, and the final 
success of its claims being mainly attribu- 
table to his persevering energy and industry. 
It is then admitted, that Mr! Brown received 
the $2,000, but denied, that it was paid by 
courtesy, or received in full satisfaction for 
his services; that it was received, Novem- 
ber 9, 1815, and afterwards confirmed by the 
commissioners under the act of congress. 

It is further stated, that, at the meeting of 
May 7, 1817, the vote, passed to pay the 
services therein stated, was not intended to 
refer to services to be subsequently render- 
ed, that is, rendered after the deposit was re- 
ceived; that, although Mr, Brown actiui- 
eseed in this allowance for services previous- 
ly rendered, that is, previous to July, 1815, 
it is denied, that he ever gave any acknowl- 
edgment for the same, or declared himself 
satisfied therewith. It is further stated, that 
the vote of the 7th May, 1817, is only con- 
firmatory of the doings of the committee, ap- 
pointed July, 1815; that the stock paid to 
persons therein mentioned, on account of the 
expenses of the company, was not intended 
to be in full of said expenses, nor to liquidate 
any other claims than those actually existing 
against the company; that, subsequent to 
passing the vote appointing the committee 
to liquidate the claims then existing, said 
Brown rendered various other important 
services, for which he received no compen- 
sation; that he expected to receive such com- 
pensation, and did not intend to perform 
said services gratuitously. Having become 
the repository of stock to a large amount, 
and of large sums of money, for which he 
was responsible; having distributed said 
stock among the proprietors, conducted a 
very difficult and extensive correspondence, 
and several suits at law and equity, provid- 
ing accommodations, wine, &c. for 600 meet- 
ings of the company and directors, at his 
own house, for several years. That Mr. Joy 
was allowed $2,800 for wine. That Mr. 
Brown paid and charged the company and 
members, in stock and money, the whole 
amount received; and defendant has paid 
Stow the sum of $40 for stating the accounts. 
The answer then admits, that there is no 
charge in Mr, Brown's books for a commis- 
sion on the deposit, or for other services, but 
avers, that no general account was ever stat- 
ed with the company, and that his books 
were not "written up" at the time of his 
death; that defendant paid the third divi- 
dend a few months previous to the deatli of 
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Mr. Brown; that the severe illness of Mv, 
Brown, previous to his death, prevented his 
attention to the subject of his accounts with 
the company. The answer further admits, 
that the defendant has charged the commis- 
sion, which is the main subject of the pres- 
ent suit since the death of Mr. Brown, which 
he considers as reasonable, on account of the 
responsibility, hazard, &c. in paying such 
large sums, and in the management of the 
company's business; that he is ready to dis- 
pose of the books and papers, as the court 
shall order, the plaintiffs paying him the 
balance of his account. 

The case was submitted to a master, and, 
in his report, after giving an abstract of the 
bill and answer as above, he made the fol- 
lowing statement of the evidence adduced 
by the parties: 

"It is stated and admitted, that Mr. Brown 
never received more than $2,000 for his serv- 
ices as treasurer, and for all other services 
rendered the company, except the $1,000 as 
director, and that no other sums were voted 
for said services. The following is the vote 
of the company of July 19, 1815, appointed 
to liquidate the claims against the company. 
'Voted, that a committee of three be appoint- 
ed to liquidate the accounts of the company, 
and examine and determine all claims ex- 
isting against the company, in order that 
the amount of its expenses may be ascer- 
tained and transmitted to the commissiohers 
at "Washington. R. G. Amory, Joseph Se- 
wall, and M. TVatson, appointed.' The com- 
mittee, thus appointed, made their report on 
the 15th of November, 1815, wJiieh report is 
in the following words, to wit: 'The sub- 
scribers, having been appointed, by the 
New England Mississippi Land Company, 
by vote of the 19th of July last, being mem- 
bers thereof, to liquidate its accounts, do 
hereby certify, that the several debits of the 
within accounts exhibited by the treasurer 
of the company, showing the total amount 
of Mississippi stock due from the company, 
being one hundred and fifty-three thousand 
and thirty dollars ninety cents, are con- 
formable to the votes of the company, or in 
virtue of eontra&ts made by the directors, 
under the authority vested in them by the 
company; and we further certify, that the 
said sum is now Justly due in Mississippi 
stock from the said company, according to 
the within account. Boston, Nov. 15, 1815-' 
The account, liquidated by this committee, 
states, among other things, all the sums that 
had been granted and allowed by the com- 
pany to the directors, treasurer, and agents 
of the company, for their services and ex- 
penses; and if necessary to be referred to 
in the examination of the question, now in 
controversy between the parties, is marked 
A, and annexed to the answer to the bill, 
it is further stated and admitted, that Mr. 
Brown, as treasurer of the company, re- 
ceived the amount stated in the bill and an- 
swer, to wit, $1,078,313, which stock was 
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deposited in his hands to be paid out to the 
stockholders; and that he did distribute and 
pay it out to ninety-five stockholders in three 
dividends. 

"It is stated by the defendant, that on the 
6th day of June, 1816, Messrs. Brown, Win- 
throp, Amory, and Watson, were appointed 
a committee 'to receive from Mr. Joy such 
stock and money as he shall have received 
of the commissioDers, and pay the same to 
the treasurer,' and that therefore the de- 
posit of this stock must have been made to 
Mr. Brown subsequently to the vote before 
mentioned granting him $2,000, and there- 
fore not in full for future as well as past 
services. That Sir. Brown was much en- 
gaged In the service and business of the 
company; that he incurred great responsi- 
bility from the difficulty of the service and 
the liabilities incident thereto. That it ap- 
pears by Mr. Brown's books^ that he did ac- 
tually sustain loss, by advancing or overpay- 
ing the stockholders; particularly $1,000 to 
Gen. Boyd, and $613.05 to WiUiam Stackpole. 
The evidence, as to the advance to Boyd, is 
stated in the defendant's account, and proved 
by Mr. Brown's books. The evidence, as to 
the jnistake or over-advance to Stackpole, is 
to be found in Mr. Brown's book of receipts, 
letter S, which is referred to. The defeuQ- 
ant further states, that from June, ISlo, 
when the indemnity granted by congress 
was paid to Messrs. Joy and Dexter, the 
meetings of the company and of the direc- 
tors were at his house, and that the mem- 
bers were accommodated at his expense. 
The fact of the meetings being at Mj:. 
Brown's house, is proved by the books of the 
company, which state the meetings to be 
there held. The expense incurred by his ac- 
commodation is not specifically proved, and 
therefore no accurate statement can be made 
of the amount. That the sums x>aid to Mr. 
Joy, Mr. Dexter, Mr. Morton, and others, 
were for services rendered the company, 
the amoimt of which is stated in the ac- 
count marked A, before referred to. That 
the services of Mr. Brown, and his official 
liabilities, were greatly enhanced, after the 
deposit was made, and after the grant of 
$2,000 was voted. That many of the orig- 
inal stodcholders died during his agency, and 
the dividends were paid to their representa- 
tives and assigns; that many powers of at- 
torney were lodged with him; that he neces- 
sarily incurred the increased risk and addi- 
tional trouble of paying over the stock to 
these representatives and assigns of the 
original stockholders. That Mr. Brown was 
sick, and thereby disabled from doing busi- 
ness, the last year of his life. That no gen- 
eral-account, for that reason, was ever made 
out or settled between him and the com- 
pany; and that at the time of his death his 
accounts with the company were not bal- 
anced. That Mr. Brown's services were not 
limited to those connected with the office 
of treasurer, but that he conducted an ex- 
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tensive con*espondence for the company, and 
had the general care and superintendence of 
all its concerns and pecuniary interests. 
The defendant's counsel also furnished the 
deposition of Thomas English, the purport 
of -which is to prove the extensive and labor- 
ious services of Mr. Brown for the company, 
his dissatisfaction at the compensation he 
had received, and his intention to he further 
remunerated for his services. A copy of this 
deposition is hereto annexed and referred to 
as a part of this report. 

"Against the charge, hy the defendants, 
for a commission on the deposit, it is stated 
by the plaintiff, that, under the circumstan- 
ces referred to in the bill and answer, the 
sole question is, whether the said Brown, 
or his estate, is entitled, by way of compen- 
sation or commission, to any sum for his 
services, beyond that already allowed him, 
and paid according to the report of the 
committee. The plaintiffs allege, that the 
services of Mr. Brown, both as treasm*er 
and director, in common with the other di- 
rectors, were gratuitous, according to the 
intention and meaning of the articles of as- 
sociation agreed upon by the company, as 
stated in a printed copy thereof, filed in the 
ease, unless by special grant it were other- 
wise ordered; and the following extracts 
from the printed articles are relied upon, as 
proof of this statement: 'The directors shall 
pay over to the respective proprietors, their 
proportions of the moneys received from 
any and every sale, as soon after the re- 
ceipt thereof as may be, and shall annually 
settle their accounts with the company. It 
is agreed that a treasurer shall be chosen at 
the annual meeting in February, whose duty 
it shall be to have the custody of all moneys, 
and to receive all moneys due for taxes, and 
any that shall be received for sales, or any 
other moneys belonging to the company, 
and shall have the custody of all such es- 
tablished records and papers of- consequence, 
as the directors or trustees shall see fit to 
commit to his care for safe keeping; and 
such treasurer shall pay over aU moneys of 
the company agreeably to a warrant or or- 
der of the directors; and the treasurer shall 
give bond to the directors, in such sum as 
shall be from them from time to time re- 
quired, for the faithful discharge of the du- 
ties of his office; and shall receive such com- 
pensation as the directors snail think just. 
That the directors of the said company, at 
any legal meeting, or a majority of them, 
not less than five, shall be, and they are 
hereby fully authorized and empowered to 
agree to release or assign to the United 
States, the whole title and claim of the said 
company to all the lands they claim under 
the act of the legislature of the state of 
Georgia, and empowered to direct and re- 
quire the trustees of said company, for the 
time being, to deliver sufficient deeds for 
cariTing the same into efEect, which being 
done, the trustees shall be forever exonerat- 



ed from all claims of what nature soever, 
and any certificates, or other consideration 
therefor, which may be given by the Unit- 
ed States, shall be received and holden by 
the treasurer of said company, to be dis- 
posed of by order of the directors, for the 
use of the claimants, according to their re- 
spective interests, as soon as may be, after 
all the just claims and demands upon the 
said company shall have been discharged.' 

"The plaintifes fxirther state, that Mr. 
Brown, more than twenty years previous to 
his death, was treasurer of said company; 
that it does not appear, that he gave any 
bond, or that any was required by the di- 
rectors; or that he, at any time, demanded 
compensation from the directors; or that 
they, at any time, made to him any compen- 
sation, except as voted by the. company, in 
manner before stated; or that Mr. Brown, 
in his books, or any entry, charged the com- 
pany for compensation. As further evidence 
upon this question, the plaintiffs refer the 
court to the depositions of John Peck, Perez 
Morton, and John P. Boyd, which are hereto 
annexed and made a part of this report. 
The defendant objects to the admission of 
the deposition of P. Morton, Esq., on the 
ground of his interest in the event of this 
suit. On the 30th of June, 1825, the defend- 
ant gave said Morton an obligation of which 
the following is a copy: 'I hereby bind my- 
self and my heirs to pay the Hon. Peres 
Morton one half of all dividends, that may 
hereafter be made, on one hundred thousand 
acres of the original scrip of New England 
Mississippi Land Company. Witness my 
hand, Wm. Vernon.' 

"The defendant objects, that the tendency 
of the evidence of Mr. Morton was, to de- 
feat the claim of said Vernon for an allow- 
ance of commissions, and if said claim of 
commissions were disallowed, it would in- 
crease the amount to be received by said 
Morton, under the obligation of said Vernon. 
Releases have been executed and delivered, 
by the plaintiffs, to Mr. Moi*ton and Gen. 
Boyd, to qualify them as witnesses, which 
are filed in the case and made a part of this 
repori^ but whether competent to remove 
these objections, in point of law, the court 
will decide." 

Mr. Blake, Dist. Atty., for plaintiffs. 
Prescott & Minot, for defendant 

STORY, Circuit Justice. The master's re- 
port contains so full an exposition of the 
facts and circumstances of this ease, that it 
is unnecessary to do more than refer to it 
for the points in controversy. I shall con- 
fine my observations to the objections and 
arguments brought forward by the parties. 

1. In respect to Mr. Morton's deposition, if 
anything in my view of the case, turned 
conclusively upon that, I should rather fn- 
cline to think his testimony admissible. The 
release in the case was intended to release 
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every claim of the witness against Mr. 
Brown's estate, so far as this controversy- 
is concerned. It is but by a formal slip that 
Mr. Vernon's name is not introduced as one 
of the releasees; but there is an express re- 
lease, in terms, of all claims upon Mr. 
"Brown's estate as to this matter, reserving 
all other rights to the witness. I rather in- 
cline to think, that at least in a court of 
equity, this would be held a sufficient re- 
lease to bar the witness; and at all events 
If it became material, I should recommit the 
report, and direct a more formal release to 
be given, in order to qualify the witness. 
My own view of the case is not materially 
affected by the fact, whether the testimony 
of Mr. Morton be in or out 

2. The allowance to Mr. Brown of ?2,000, 
as a compensation for his services as treas- 
urer, is, in my judgment, conclusive, as to 
all claims for services up to the time when 
that compensation was made, by the accept- 
ance of the report of the committee appcHnt- 
ed to ascertain existing claims. I carry it for- 
ward to November, 1815, because I think it 
fair to infer, that it was the intention and ob- 
ject of all parties to liquidate all demands up 
to the period of the acceptance of the report. 
The ascertainment of the full demand was im- 
portant for a final settlement at Washington; 
and this was indeed its avowed object I think 
this allowance conclusive for the antecedent 
services, because it must be deemed to have 
been "acquiesced in by Mr. Brown, as a final 
adjustment, and because, by the regulations 
of the company, the treasurer's compensa- 
tion was to be in the discretion of the direc- 
tors. If Mr. Brown was dissatisfied with 
the allowance, he ought to have appealed to 
the directors. He did not; and his execu- 
tor cannot disturb the full effect of his acts. 
Indeed, from the whole evidence in the case, 
I am strongly inclined to think, that what- 
ever was Mr. Brown's legal right of com- 
pensation, even this allowance was jxot 
sought for or claimed by him. 

3. As to subsequent services, in point of 
law and equity, Mr. Brown was entitled to 
compensation, if he chose to claim it. He 
performed valuable services, and especially 
in the receipt of the stock, in large and 
small sums, and the payment of tlae divi- 
dends of it, among ninety-five stockholders. 
In common reason no man ought to be ex- 
pected to do such a duty without some con- 
pensation, for it must always be attended 
with considerable labour, and some hazard. 
In point of fact Mr. Brown has, by an er- 
ror in payment, o'verpaid to the amount of 
more than $1,600 in stock, and probably this 
error is, from other circumstances, now ir- 
reparable. The presumption of law, then, 
being, that for the performance of trainable 
services a compensation is duo, what is 
there in this case to rebut that presumption? 
It Is said, that it was originally understood 
and agreed by all parties, that Mr. Brown, 
as treasurer, was to receive no compensa- 
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tion. Now there is no such original agree- 
ment proved in the case. On the contrary, 
It is shown by" the articles, that it was orig- 
inally In contemplation of the company, that 
the treasurer should receive' compensation, 
for an authority is given to the directors to 
make It And the company. In the final al- 
lowance to Mr. Brown, must be deemed to 
have admitted his equitable claim to that 
sum, at least, for the services rendered. The 
testimony of the witnesses establishes, to 
my satisfaction, that Mr. Brown was strong- 
ly inclined against making any claim for his 
services; but he also thought, that every 
other director ought also to give his serv- 
ices gratuitously. They, however, did not; 
and there is no reason why his wishes of 
intentions should, under such circumstances, 
bar his own rights, and let In those of all 
others. Indeed, it is obvious from the tenor 
of the conversations related by the wit- 
nesses, that tbey applied to services rendered 
antecedently to November, 1815. 

But there is a material difference between 
cases where a man, from generosity of spir- 
it and liberal feelings, waives any com- 
pensation for services he has performed as 
a matter of bounty, and cases where he orig- 
inally stipulates to perform thpse services 
gratuitously. In point of law, Mr. Brown, 
on accepting the treasurership annually, 
must be deemed to nave undertaken the 
duties under the express stipulation of the 
articles, that the treasurer should be entitled 
to such compensation as the directors should 
think just. If he chose not to Insist on any 
compensation, he was certainly at liberty so 
to do. But if he had insisted on compensa- 
tion, it is plain, that the directors were 
bound to allow him, for his services, a just 
and reasonable sum. The legal right of Mr. 
Brown, under the articles, is. one thing; his 
private intention not to enforce it is quite 
another thing. It is matter of his private 
discretion, and cannot be pleaded as a re- 
lease or extinguishment of his claim. It is 
conceded, on all sides, that the character of 
Mr. Brown was that of liberality; a dis- 
position not to claim money for services, but 
to act without thought or care for compen- 
sation. Still, he had a right to compensa- 
tion in all cases where he did not expressly 
or impliedly waive it after the performance 
of them. 

Has he so waived compensation for the 
services .performed in superintending the 
dividends of the stock? I think there is no 
sufficient proof that he has. The directors 
had a right to fix his compensation, and to 
limit the amount; or to have told him, in 
February, 1816, when he was re-chosen as 
treasurer, that they would allow him no com- 
pensation. This was not done; and he 
therefore entered upon the office, confiding 
In the fair discretion of the directors under 
the articles. I think, too, that Mr. Brown 
could not have claimed any fixed amount of 
compensation; and unless the directors 
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fraudulently or unreasonably denied hira a 
proper compensation, his only remedy was 
an appeal to tlie justice of the directors. The 
case, however, is not presented under this 
aspect; for the directors never acted on the 
subject. And the calamitous illness of lir. 
Brown, for several years before his death, 
disabled him from any final decision, wheth- 
er he would waive his legal claim or not. 

4. As to the extent of compensation, 1 
cannot accede to the notion, that it ought to 
be any thing approaching the sum contended 
for by the executor. Mr. Brown has shown, 
by paying over all the proceeds in his hands, 
excepting about four or five thousand dol- 
lars, that he either waived any compensa- 
tion at all, or else confined his claim to a 
far smaller amount. He probably has in- 
curred a loss of $1,600 in the service of the 
company; and if his services were gratui- 
tous, to this extent, at least, in good faith and 
equity, the company ought to Indemnify 
him. It would be hard to visit on his estate 
a loss honestly arising by mistake, in very 
difficult duties, performed gratuitously in 
the company's service. My opinion, how- 
ever, being, that Mr. Brown did not contract 
for gratuitous services, but intended to hold 
his rights, and leave the company to his own 
liberality in the event, his estate is now en- 
titled to a reasonable compensation for them. 
His libei'ality of intention was never con- 
summated by any definitive act; and his ex- 
ecutor does not choose now to yield up a 
legal claim upon, any undefined intentions. 
I thiuk a gross allowance of 2,000 dollars is 
an adequate compensation; but if the plain- 
tiffs wish, I will decree a small sum more to 
enable them to take the opinion of the su- 
preme court 

There must be a decree for the delivery up 
of the company's books and papers, and a 
payment of the balance in the hands of the 
executor; but each party must bear his own 
costs. Decree accordingly. 



Case Wo. 10,503. 

OLIVER V. WEAKLEY et al. 

[2 Wall. Jr. 324.3 i 

Circuit Court, Third Circuit Oct. Term, 1853.2 

Fugitive Slaves— Escape — Harboring and Con- 
cealing— Action -FOR Damages. 

[In an action for damages, under the 4th sec- 
tion of the act of February 12, 1793 (1 Stat 
302), to recover the value of escaped .slaves, it 
is not sufficient to show merely that the de- 
fendant harbored or concealed the fugitives, hut 
it must further be shown that such harboring 
and concealing caused their escape or hindered 
their recapture.] 

This was a suit brought under the act of 
congress of February 12, 1798 [1 Stat. 302]. 
Oliver, of Maryland, was the owner of certain 

1 [Reported by John William Wallace, Esq.] 

2 [District not given.] 



slaves, who ran away from him, and came 
like the others into Pennsylvania, He traced 
his negroes to the defendant's barn, and 
endeavoured by particular and general evi- 
dence to show that this person had harboured 
and concealed them. But, admitting this fact, 
it rather appeared that before they got there, 
the plaintiff had lost the track of them; that 
they had already eluded his pursuit, and that 
although the defendant had harboured or con- 
cealed them, this was not the cause of the 
plaintifii's loss of them. 

This suit was not, like Van Metre v. Mitch- 
ell [Case No. 16,865], for the ?500 penalty, but 
an action on the case for damages under the 
last part of section 4 of the act cited above; 
and the declaration contained counts setting 
foi-th: 

The first. That the defendant well know- 
ing, &c., and contriving and fraudulently in- 
tending to deprive the plaintiff of the labour 
and services due to him by said fugitives, 
did tortiously and illegally harbour and con- 
ceal the said negroes knowing them to be 
fugitives from labour, and enticed, persuaded 
and assisted them to escape from, and leave 
the labour and service of the plaintiff, and 
obstructed and hindered him from seizing, ar- 
resting and recovering said slaves, whei*eby 
they were wholly lost to the plaintiff. 

The second. That the defendant illegally 
enticed, persuaded, procured, aided and assist- 
ed said negroes to absent themselves from, 
and wholly to leave and escape the service 
and labour of plaintiff. 

The thii'd. After stating the ownership and 
escape of the slaves substantially as in the 
first, and the right of the plaintiff to pursue 
and reclaim them, charged that the defend- 
ants well knowing the premises,* illegally and 
fraudulently harboured and concealed them 
whereby they escaped from the labour, &c. 

Plea, not guilty. 

[The statute upon which this action was 
based provides that when a person held to 
labor in one of the United States shall escape 
into another of them, the person to whom such 
labor is due, or his agent, may seize or ar- 
rest the fugitive. It then prescribes tiie mode 
in which the reclamation is to be made, and 
the fugitive returned to the state from which 
he had fled. Section 4 of the act reads as fol- 
lows: "And be it further enacted, that any 
person who shall knowingly and willingly ob- 
•struct or hinder such claimant, his agent or 
attorney in so seizing or arresting such fugi- 
tive from labor, or shall rescue such fugitive 
from such claimant, his a'gent or attorney 
when so arrested pursuant to the authority 
herein given or declared; or shall harbor or 
conceal such person after notice that he or 
she was a fugitive from labor, as aforesaid, 
shall, for either of the said offences, forfeit 
and pay the sum of five hundred dollars. 
Which penalty may be recovered by and for 
the benefit of such claimant, by action of debt, 
in any court proper to try the same; saving 
moreover to the person claiming such labor or 
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seiTice, Ms riglit of action for or on account 
of the said- injuries or either of them.'*] 

For the defendants. In this case, and under 
a declaration such as this is, on the case for 
damages, we may admit for the sake of avgii- 
ment, and to the fullest extent, the harbour- 
ing and concealment made penal by the act 
of eongi'ess. If the action were for the pen- 
alty, the cause of action would be complete 
when "harbouring" or "concealing" was 
shown, whatever might be the result of it. 
But here the gist of the action is in a "loss" 
or "escape," the result of the harbouring or 
concealment; and the plaintiff recovers noth- 
ing imless he shows what his declaration al- 
leges: St. as in the first count, that the de- 
fendant "assisted the negroes to escape" 
"whereby they were wholly lost;" or as in 
the second count, that the defendant "aided 
and assisted" "the negroes wholly to leave 
and escape the service," &c.; or as in the 
third, that he "harboured and concealed them 
whereby they escaped," &a The loss or es- 
cape must be shown to have been caused by 
the harbouring and concealing; that is,, must 
be shown to be the effect of it 

GRIER, Circuit Justice, laid down to the 
jury the meaning of the words "harbour" and 
"notice" as already given, and then contin- 
ued: This being an action, not of debt, for 
the penalty of §500, but on the case, and on 
account of injuries for which the act saves 
a right of action, the plaintiff, on whom lies 
the burthen of proof, must show that the 
slaves were lost to him through the illegal 
interference of the defendants, or that some 
other appreciable loss, Injury or damage was 
suffered by him in consequence thereof. The 
difference between the present action on the 
case for damages, and the one of Van Sletre 
V. Mitchell [Case No. 16,865], tried before me 
some time since, is that the latter, being debt 
for a penalty^ivenby the statute, for the mere 
act of harbom'ing or concealing, the defend- 
ant would be liable on proof of such harbour- 
ing or concealment, irrespective of its effects; 
while, in the present suit, he can recover only 
to the amount or actual loss, which he shows 
he has suffered. 

Have you then evidence to satisfy your 
minds, that the defendant harboured or con- 
cealed the fugitives mentioned in the deelara- 
tioh? 

Did he do this, knowing them to be fugi- 
tives from labour, and to further promote their 
escape from the pursuit or reclamation of 
their masters? 

Did he, by such harbouring and concealing, 
cause the escape of the fugitives, or hinder 
their recapture? If you find these facts to be 
true, your verdict should be for the plaintiff 
for the value of the slaves and interest, if 
you see fit to add it. 

The jury, failing to agree on the first trial, 
were discharged, standing (as was said) ten 
for the plaintiff, and two for the defendants. 
On the second they f oimd a verdict of guiiiy 



as to one of the defendants and damages of 
$2800 against him. The other defendants 
they found not guilty. 
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The OLIVER JORDAN, 

[2 Curt. 414.] 1 

Circuit Court, D. Maine. Sept Term, 1855. 

Admiralty— Arrest op Propektt Held by 
State under Attachment. 

Property in the custody of the law of a state, 
under an attachment, cannot be arrested by a 
warrant from a district coiurt, sitting in the ad- 
miralty, in a proceeding to enforce the lien of a 
material-man; consequently the district court 
cannot proceed in rem, and- if it do so, its de- 
cree is erroneous. 
[Cited in Lewis v. The Orpheus, Case No. 8,- 
330; Johnson v. Bishop, Id. 7,373; Taylor 
V. Carryl, 20 How. (61 U. S.) 600; The J. 
W. French, 13 Fed. 920; The B. L. Cain, 
45 Fed. 370; Moran v. Sturges, 154 U. S. 
. 256, 14 Sup. Ct 1026.] 

[Cited in Howe v. Freeman, SO Mass. (14 
Gray) 568. Cited in brief in Leifehton v. 
Harwood, 111 Mass. 69.] 

[Appeal from the district court of the United 
States for the district of Maine.] 

This was an appeal from a decree of the 
district court sitting in admiralty. The ap- 
pellants were the sheriff of the county of 
Cumberland, in the state of Maine, and the 
plaintiff in an action at law commenced in the 
supreme court of that state. Upon the origi- 
nal writ by which the action was commenced, 
the sheriff had attached the Oliver Jordan, and 
had the vessel in his custody under the at- 
tachment, when the libel was filed in the dis- 
trict court and the warrant of arrest issued. 
The libel asserted under the local law of 
Maine, a lien for materials. The suit in the 
supreme court of the state was also to enforce 
a similar lien. The plaintiff in that suit and 
the sheriff appeared in the district court, and 
took an exception to the jurisdiction, founded 
on the above facts. The exception was over- 
ruled, and a decree made in favor of the libel- 
lants [case unreported] from which this appeal 
was taken. 

Deblois & Gould, for appellants. 
Mr. Rand, contra. 

CURTIS, Circuit Justice. This vessel being 
in the custody of the law of the state, the mar- 
shal cotild not lawfully execute the warrant 
of arrest Under our system of government, 
there is no mode of preventing a conflict of 
jurisdiction, but to consider persons and prop- 
erty which are in the custody of the law of a 
state, to be withdrawn from the process of the 
courts of the United States, except in those 
cases where congress has specially provided 
for an exercise of the supremacy of the laws 
of the United States (see Act March 2, 1833; 
4 Stat. 634, § 7); and, e contra, that persons 

1 [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 
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and property in the custody of the law of the 
United States as not being subject to any 
state process. This rule has been frequently 
laid down and applied. 

In Harris v. Dennie, 3 Pet. [28 U. S.] 299, 
it was held, that goods imported from a for- 
eign countiT, and not yet entered, being in 
the CTistody of the laws of the United States, 
could not be attached by state process. 

In Hagan v. Lucas, 10 Pet [35 U. S.] 400, 
it was decided, that the first levy of an execu- 
tion upon property, whether made under the 
jurisdiction of the United States, or of a state, 
withdraws the property from the reach of 
process from the other jurisdiction. This was 
reaffirmed in Brown v. Clarke, 4 How. [45 U. 
S.] 4, and was again applied in PuUiam v. Os- 
borne, 17 How. [58. U. S.] 471. See, also, Tay- 
lor V. The Royal Saxon [Case No. 13,803]. 

In the case of The Robert Fulton [Id, 11, 
890], Mr. Justice Thompson had before him, a 
case not distinguishable from the case at bar. 
He held that the warrant of arrest could not 
be lawfully executed, and consequently the 
district comi; could not lawfully proceed in 
rem. I concur with him in that opinion, and 
the decree of the district coxict must be re- 
versed. But I shall not now order the libel to 
be dismissed. The state process may be so 
terminated as to render it practicable to pro- 
ceed in the admiralty against the vessel. I 
shall retam the libel, if the libellant desires 
it, to allow him an opportunity to learn 
whether he can make use of the jurisdiction; 
and he may hereafter submit such motion as 
he may be advised is proper. 
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OLMSTEAD V. The ACTIVE. 

[5 Oranch (9 U. S.) 124-126.] 

District Courf^ D. Pennsylvania, Jan. 4, 1803, 

Admibaltt JoRiSDrcTioN — Federal Courts. 

[The United States district court for the dis- 
trict of Pennsylvania has authority to enforce 
the decrees of the court of appeals in prize cases, 
established under the articles of confederation, 
against the proceeds of a prize condemned in 
that court, in whatever form such proceeds may 
appear as fully as it could against the original 
thing from which they were produced.] • 

[This was a libel by Gideon Olmstead and 
others against the executors of David Rltten- 
house, to enforce a decree rendered December 
15, 1778, of the court of appeals in prize 
cases of the United States, reversing a de- 
cree of the court of admiralty of Pennsylva- 
nia in relation to the disposition of the pro- 
ceeds of the sloop Active, which had been 
condemned as a prize in the latter court.] 

Gideon Olmstead, Artimus "White, Aquilla 
Rumsdale, and David Clark, citizens and in- 
habitants of the state of Connecticut, were, 
during the Revolutionary war, captured by 
the British and canied to Jamaica, where 
they were put on board the sloop Active to 
assist as mariners in navigating the sloop to 



New York, then in possession of the British, 
with a cargo of supplies for the fleets and 
armies of Great Britain. Dvoing which voyage, 
about the 6th of September, 1778, they rose 
upon the master and crew of the sloop, con- 
fined them to the cabin, took command of the 
vessel and steered for Egg harbor, in the 
state of New Jersey. On the 8th of Septem- 
ber, when in sight of that harbor, they were 
pursued, and forcibly taken possession of by 
Captain Thomas Houston, commander of the 
armed brig Convention, belonging to the state 
of Pennsylvania, and on the 15th of Septem- 
beu, brought into the port of Philadelphia; 
when Houston libeled the vessel as prize to 
the Convention. A claim was interposed by 
Captain James Josiah, master of the Ameri- 
can privateer Le Gerard, who claimed a share 
of the capture as having been in sight and by 
agreement cruising in concert with the Con- 
vention. A claim was also Interposed by 
Olmsfead and others for the whole vessel and 
cargo, as being their exclusive prize. The 
state court of admiralty, however, adjudged 
them only one-fourth part, and decreed the 
residue to be divided between the state and 
the owners of the privateer, and the officers 
and crews of the Convention and the Le Ge- 
rard. From this sentence Olmstead and oth- 
ers {appealed to the court of commissioners 
of appeals in prize causes for the United 
States of America, where, on the 15th of De- 
cember, 1778, the sentence of the state court 
was reversed, and it was ordered and ad- 
judged that the vessel and cargo should be 
condemned as lawful prize for the use of the 
appellants, Olmstead and others, and that the 
marshal should sell the same, and pay the 
net proceeds to them or their agent or at- 
torney. Upon receipt of a copy of this sen- 
tence, the court of admiralty made the follow- 
ing order; 

"In the Court of Admiralty for the State 
of Pennsylvania. Thomas Houston, Esq., et 
al. appellees, ads. Gideon Olmstead, Artimus 
White, Aquilla Rumsdale, and David Clark, 
appellants, claimants of the sloop Active and 
her cargo. 

"The court, taking into consideration the 
decree of the court of appeals in this cause, 
reversing the judgment or sentence of this 
court in the same cause, and further decree- 
ing a condemnation of the sloop Active, her 
tackle, apparel, furniture and cargo, as prize, 
«&c,, and the process of this court should issue 
for the sale of the said sloop, her cargo, &c., 
and for the distribution of the moneys arising 
from the said sale after deducting costs to 
the claimants above named, their agent or at- 
torney; after mature consideration are of 
opinion, that although the court of appeals 
have full authority to alter or set aside the 
decree of a judge of this court, yet that the 
finding of the jury in the cause does establish 
the facts in the cause without reexamination 
or appeal. And therefore the verdict of the 
jury still standing, and being in full I'oit-o. 
this court cannot issue any process, or yio- 
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ceed in any matter whatsoever contradictory 
to the finding of tlie said jury. And there- 
fore doth now decree, order and adjudge, that 
the marshal of this court he commanded to 
sell at public vendue at the highest price that 
can be gotten for the same, the said sloop or 
vessel called Ihe Active, her tackle, apparel 
and furniture, and the goods, wares and mer- 
chandises laden and found on board her at the 
time of her capture, &c., and after deducting 
the costs and charges of the trial, condemna- 
tion and sale thereof, out of the moneys aris- 
ing from the said sale, that he bring the resi- 
due thereof into court, there to remain ready 
to abide the further order of this court there- 
in. George Ross. December 28th, 1878." 

The finding of the jury, alluded to in the 
above order, was in these words; 

"In the cause wherein Thomas Houston is 
libelant, and Olmstead and others first claim- 
ants, and James Josiah second claimant, we 
find as follows: One-fourth of the net pro- 
ceeds of the sloop Active and her cargo to 
the firfet claimants; three-fourths of the net 
proceeds of said sloop and her cargo to the 
libelant and to the second claimants, as per 
agreement between them. Nov. 4th, 1778." 
The warrant which Judge Ross directed to 
be issued to the marshal to make sale of the 
vessel and cargo, in pursuance of the above 
order, and which was accordingly issued on 
the 28th of December, 1778, af tei- reciting the 
proceedings in this court, and in the court of 
appeals, proceeds as follows: 

"This court, therefore, taking into consider- 
ation the premises, and being of opinion that 
consistent with the laws of this state it can- 
not carry into execution the whole of the said 
sentence of the honorable the court of ap- 
peals aforesaid; yet willing, so far as the 
said sentence appears legal, to carry it into 
effect, and to prevent, as far as possible, any 
Injuries or losses which the parties to this 
cause, or either of them, may be liable to by 
the vessel or cargo continuing in their present 
situation, do therefore hereby command you 
forthwith to sell," &c, "and, after deducting 
the costs and charges, to bring the residue of 
the said moneys into court ready to abide the 
further order of this court." This warrant 
was made returnable at a court of admiralty, 
to be holden at the judge's chambers on the 
7th of January, 1779. 

Copies of the above order and warrant be- 
ing produced, on the same 28th of December, 
1778, before the court of appeals, it was 
moved, on the part of the appellants, Olm- 
stead and others, that process might issue to 
the marshal of the admiralty of Pennsylva- 
nia, commanding him to execute the decree 
of the court of appeals; and after argument 
the case was postponed for further argument 
until Monday, 4th of January, 1779, at 5 
o'clock p. m. On which day, at 8 o'clock a. 
m., the court of appeals being again convened 
at the pressing instance and request of the 
claimants Olmstead and others, it was moved 
and suggested by their advocates that, not- 
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withstanding the decree of the court of ap- 
peals, which had been ti-ansmitted to the 
court of admiralty, the judge of that court 
had appointed the hour of nine on that morn- 
ing for the marshal to pay into court the 
money arising from the sale of the sloop Ac- 
tive and cargo, which suggestion was sup- 
ported by the oath of the registrar of the ad- 
miralty; whereupon it was prayed that an in- 
junction might issue from the court of ap- 
peals directed to the marshal of 'the court of 
admiralty, commanding him to keep the mon- 
ey in his hands until the further order of the 
court of appeals; which injunction was ac- 
cordingly granted, reciting the sentence of 
the court of admkalty and its reversal, and 
the decree by the court of appeals; the re- 
fusal of the judge of the court of admiralty 
to cause that decree to be executed; and the 
motion to the court of appeals for a writ to 
the marshal commanding him to execute the 
same; the continuance of the motion to the 
4th of January, 1779, at 5 o'clock p. m. and 
the appointment of the hour of 9 o'clock a. 
m. of the same day, by the special order of 
the judge of the coxurt of admh-alty, for the 
marshal to pay money into that court, where- 
by the efEect of the writ prayed for, if the 
court should grant it, would be eluded. This 
injunction was served upon the marshal be- 
fore he paid the money into the court of ad- 
mhralty; but he disregarded it, and paid the 
money over to the judge, who gave a receipt 
for it "Whereupon the court (of appeals) de- 
clared and ordered to be entered on record, 
that as the judge and marshal of the court 
of admiralty of the state of Penn^lvania had 
absolutely and respectively refused obedience 
to the decree and writ regularly made in and 
issued from this court, to which they and each 
of them were and was bound to pay obedi- 
ence, this comi: being unwilling to enter upon 
any proceedings for contempt, lest consequen- 
ces might ensue at this juncture dangerous to 
the public peace of the United States, will not 
proceed further hi this afleau:, nor hear any 
appeal, until the authority of this court be so 
settled as to give full efficacy to theh: decrees 
and process. Ordered that the register do 
prepare a state of the proceedings had upon 
the decree of this court, in the ease of the. 
sloop Actiye, in order that the commission- 
ers may lay the same before congress." Up- 
on the writ issued by the judge commanding 
the marshal to sell the vessel and cargo, and 
bring the proceeds into court to abide its fur- 
ther order, the marshal, on the 4th of Janu- 
ary, 1779, returned, that in obedience to that 
writ he had deposited ha the court of admiral- 
ty £47,981. 2s, 5d., Pennsylvania cuiTency, 
on account of the cargo of the prize sloop Ac- 
tive; but that the sloop remained yet unsold. 
The money was loaned to the United 
States, and the loan-office certificates brought 
into court and deposited in the hands of the 
judge, who, on the 1st of May, 1779, deliv- 
ered to David Rittenhouse, treasurer of the 
state of Pennsylvania, fifty of the certificates, 
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amounting to £11,496. 9s. 9d., "being the 
share or diriaend of the state in right of the 
brig Convention in and out of the prize 
sloop Active, according to the verdict of the 
jury on the trial of the said sloop Active in 
the admiralty court of the state;" at the 
same time taking a bond of indemnity from 
Mr. Eittenhouse, hj the name of "David Rit- 
tenhouse, of the city of Philadelphia, Gent.," 
the condition of which was that: "Whereas 
the said. George Ross hath this day paid to 
the said David Rittenhouse, treasurer of the 
state of Pennsylvania, for the use of the said 
state, the sum," &e., now, "if he, the said 
David Rittenhouse, shall make repayment 
and restitution of the said sum of £11,496. 
9s. 93. unto the said George Ross, his execu- 
tors or administrators, in case he, the said 
George Ross, shall hereafter by due course of 
law, be compelled to pay the same accord- 
ing to the decree of the court of appeals in 
the case of the said sloop Active; and if he, 
the said David Rittenhouse, shall and do in 
all things well and truly save harmless and 
indemnified at all times hereafter the said 
George Ross, his heirs, executors and admin- 
isti-ators, and his and their lands and tene- 
ments, goods and chattels of and from all 
damages, actions and demands which may 
arise or happen, for or on account of his hav- 
ing paid the money aforesaid, then the above 
obligation to be void, or else' to be and re- 
main in full force and virtue." The certifi- 
cates were afterwards f mided in the name of 
David Rittenhouse, and among his papers 
was found a Ust of the old loan-office certifi- 
cates, and of the new funded stock, at the 
foot of which was written, in the handwrit- 
ing of Mr. Rittenhouse, the following mem- 
orandum: "Note.— The above certificate will 
be the property of the state of Pennsylvania, 
when the state releases me from the bond I 
gave in 1778, to indemnify George Ross, Esq., . 
judge of the admiralty, for paying the fifty 
original certificates into the state treasury as 
the state's share of the prize." In the year 
ISOl, the legislature of Pennsylvania passed 
an act [4 Dall. Laws Pa. 700] requiring the 
treasurer to call upon the executrixes of Mr. 
Rittenhouse for the certificates of stock, and 
to give them a bond of indemnity, but they 
refused to deliver them up, being advised 
that they would not be safe in so doing. 

PETERS, District Judge. This is the long- 
depending case of the sloop Active and cargo. 
It comes before me by libel filed against the 
executors of the late Mr. Rittenhouse, who 
received from George Ross, Esq., then judge 
of the state court of admiralty, the sums men- 
tioned in the libel, which were invested in 
the certificates of stock as stated therein. 
Mr. Rittenhouse, on receiving these certifi- 
cates, which were proceeds of the sales of 
the said sloop and cargo, gave a bond of in- 
demnity to Mr. Ross, which is now offered, 
when payment of these proceeds is made, to 
be delivered up. The suit is instituted for 



the purpose of carrying into effect a decree 
of the court of appeals established under the 
old confederation, a copy whereof appears 
among the exhibits. In the answer it is al- 
leged that the moneys were received for the 
state of Pennsylvania. In the replication this 
is denied. In a memorandum made by Mr. 
Rittenhouse, at the foot of the account ex- 
hibited, it appears that he intended to pay 
over these proceeds to the state when in- 
demnified. No such payment ever has been 
made, and the certificates and moneys are 
yet in the hands of the respondents. It ap- 
pears to me that Mr. Rittenhouse considered 
himself, as I conceive he was, a stake-holder, 
liable to pay over the deposit to those law- 
fully entitled thereto. His executors con- 
ceive themselves in the same predicament, 
and have declined paying over the certifi- 
cates and. interest. No counsel have appear- 
ed, and requested to be heard on the part of 
the respondents, and I am left to judge from 
the libel, answer, replication, and exhibits, 
which contain the state of the facts. If I 
should be thought mistaken in the opinion I 
form on the subject, there is time and oppor- 
tunity to appeal to a superior tribunal. I 
throw out of the case all circumstances not 
immediately within my present view of the 
duty I have to perfoi-m. I have nothing to 
do with the original question. That has been 
decided by the court of appeals; nor does it 
appear to me essential for me to determine 
with what intentions Mr. Rittenhouse re- 
ceived the certificates. The fact of the cer- 
tificates and interest being now in the hands 
of the respondents is granted by them in 
their answer. It has been determined by the 
supreme court of the United States that this 
court has power to effectuate the decrees of 
the late court of appeals in prize causes, and 
this court has, on several occasions, prac- 
ticed agreeably to that decision. There is na 
doubt in my mind (the authorities in the 
books being clear on this point) that the 
process and jurisdiction of this court will 
reach and extend over the proceeds of all 
ships, goods and articles taken as lawful 
prize, foimd within the district, and legally 
proceeded against therein. These proceeds, 
are under the same legal disposition, and 
subject to the same responsibility, under what- 
ever shape they may appear, as the original 
thing from which they were produced. It is 
conceded that the certificates and moneys in 
question are proceeds of the sloop and cargo 
in the libel mentioned. These were "decreed 
to the libellants by the judgment of the late 
court of appeals. I am, therefore, of opin- 
ion, and accordingly decree, and finally ad- 
judge and determine, that the certificates be 
ti'ansferred and. delivered, and the interest 
moneys paid over by the respondents to the 
libellants, in execution of the judgment and 
decree of the court of appeals, as stated in 
the proceedings in this cause, with costs. I 
make it, however, a condition that the bond 
of indemr:ity be cancolled or delivered to the- 
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respondents, on tlieir compliance with tMs 
decree. 

[NOTE. The respondents refused to obey this 
decree, and an application was made to the 
court for an attachment. This was refused. 
"Whereupon the complainants moved in the su- 
preme court for a mandamus against Judge 
Peters. Upon the hearing on the return a per- 
emptory mandamus was awarded commanding 
him to issue the attachment. U. S. v. Peters, 5 
Cranch (9 U. S.) 115.] 



OLMSTEAt) V. BITTENHOUSE. See Case 
No. 10,503a. 



Case 'No. 10,504, 

OLMSTEAD v. The SANDUSKY. 

[8 Betts, D. G. 53-] 

District Court, S. D. New York. Oct 15, 1846. 

Collision — ^VesseiJat Aschob "without Look- 

OXJT. 

[A schooner lying at anchor in the North riv- 
er at night, about 100 yards from the dock at 
Thirteenth street. New York, was injured by 
the tow of a steamboat which was endeavoring 
to land one of her tows at the dock. There 
was no lookout on the schooner, and the man 
who took liie helm on a hail from the steamboat 
forced the vessels in collision by sheering the 
scbooner in the wron^ direction. Sdd, that the 
schooner was alone in fault in anchoring in 
such place without keeping a lookout, but that 
no costs should be allowed claimants, as the 
maneuver of the steamboat was slightly hazard- 
ous.] 

[This was a libel in rem by John B. 01m- 
stead against the steamboat Sandusky for 
collision.] 

BETTS, District Judge. This was a col- 
lision in the harbor of New York. The 
schooner Ann M. had just anchored ofiE Thir- 
teenth street One of the libellant's wit- 
nesses concurs with the statement of the 
libel that site was orie-quarter or one-third 
across the river from the east shore; but 
the decided preponderance of testimony is 
that she lay far within that distalrtce, and 
she was probably not over 100 yards from 
the docks. The steamboat Sandusky, with 
a. heavy tow of barges, was endeavoring to 
make in so as to land one of her barges at 
Thirteenth street, and, in passing to the 
east of the schooner, a barge in tow and the 
schooner came together, inflicting damages 
to both, but only very trifling to the tow, 
and between $70 and §80 of injury to the 
schooner. 

To enable the libellant to recover for those 
damages, it must be clearly established that 
he was guilty of no fault or neglect on his 
part conducing to the accident, and that 
there was negligence on the part of the 
steamboat. Abb. Shipp. 300, 301. The doc> 
trine has been ealrried so far as to hold that 
the libellant must not only clear himself of 
all neglect, but the burthen is furthermore 
on him to prove the accident would have 
equally happened if he had performed his 
duty. Grattan v. Appleton [Case No. 5,707]. 



The collision occurred at 8 or 9 o'clock in 
the evening, in . Novemlier. The tide was 
running strong ebb. No person was on the 
watch on board the schooner until the 
steamboat was in dangerous proximity to 
her, nor until she had been hailed from the 
steamboat to sheer off or to slip her cable. 
Then two men came on deck from the cabin 
and cabin gangway. One of them swears 
that he sheered the schooner all he could, 
but the other says nothing was done at her 
helm, for there was no time to do anything 
before she was struck. The latter witness 
was probably confused by the incidents and 
mistaken in what he asserts. The other is 
more likely to be correct, as he speaks of 
his own actions. The want of a proper look- 
out on deck was an inexcusable omission. 
In anchoring directly in the path of vessels 
coming down the river and making the dif- 
ferent piers in that vicinity, it was a car- 
dinal duty of the schooner to place and keep 
a competent watch on deck for her own se- 
curity, as well as to aid in the protection of 
others. This was no idle service. It is 
fully proved by both classes of witnesses 
that the schooner, by aid of the tide under 
her, could be steered by the strain of her 
cable so as to veer 20 to 50 feet from her 
position. She had, half an hour before this 
collision, avoided one with the sloop High- 
lander by that maneuver. Owing, doubt- 
less, to alarm and the imminency of the 
danger, the helm, when taken, was not 
borne off in the right direction. 

The decided weight of evidence is that the. 
schooner was "given a rank sheer to the 
eastward, and that her movement that way 
caused the collision. A boat secured along- 
side of the steamer hit her on the starboard 
bow, and both glanced by. There is the dis- 
cordance of testimony usual to this class of 
cases as to almost every feature of the case. 
The witnesses for the libellant assert that 
the steamer was steering eastwardly across 
the bows of the schooner wheri they strack. 
Those for the claimant insist the steamer at 
the time was in a line directly east of the 
schooner, and straightened her course, head- 
ing down the river along the docks. More 
witnesses on the steamer and the towboats, 
noticing this fact, testify to it, than are 
produced to contradict them; and who were 
placed in equally favorable circumstances 
to determine the position and bearing of the 
two vessels. The witnesses on board the 
schooner insist she was lying fore and aft 
on the tide at the time; and this is corrob- 
orated by others on board the sloops R. 
Wilkie and Highlander. Those vessels, how- 
ever, were such distance off and so out of 
the line of the schooner as that persons on 
board them could not, in the night, give 
opinions upon the matter with equal oppor- 
tunity for accuracy with those placed upon 
the particular vessels coming in contact. 
The captain, two pilots of the steamer, and 
two captains of the boats in tow testify that 
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the schooner came on them quarterly, sheer- 
ing rank in eastward, and that the steamer 
had ample room to pass her safely with the 
tows, if she had aided by sheering west, or 
had even kept her position fore and aft on 
the tide. 

On this state of the evidence, it must he 
pronounced that the libellant has not sup- 
ported his allegations, and the decree must 
he for the claimants. But I am not dispos- 
ed to give them costs. The steamer under- 
took to make her passage through a place 
merely sufficient for her to do it if the two 
vessels she went between had both been 
■conducted with extreme prudence and good 
judgment. But her close approach in the 
night, with towboats spreading out wide, 
was calculated to produce perturbation and 
confusion with those on board the schooner, 
and a sudden exertion to get clear of the im- 
pending danger might lead them to fall up- 
on the mistake which insured it. Such I 
have no doubt was the fact here; and, al- 
though the circumstances are not so far 
blamable as to impose on the steamer the 
■consequences of the collision which ensued, 
I think they should equitably operate to 
take away her claim to costs. Decree ac- 
•cordingly. 



Case Wo. 10,505. 

In re OLMSTED. 

[4 N. B. R. 240 (Quarto, 71).] i 

District Court, E. D. New York. 1870. 

Baskkupttct — Abaxdonmest of Petition by 
Creditob. 

On the 23 day of December, 1870, A filed a 
petition against the bankrupt An order to show 
cause was granted, returnable December 10th. 
The case was adjourned till May 31, 1870, 
when, no one appearing, the proceedings were 
dropped. Subsequently B, another creditor, filed 
a petition alleging the bankrupt's indebtedness 
to him, and after alleging the filing and aban- 
donment of A's petition, prayed that bankrupt 
might be adjudicated upon A's petition. Edd, 
B's application must be dismissed, on the ground 
that it should have been made on the return 
or adjourned day. 

[Cited in Re Lacey, Case No. 7,965. Distin- 
guished in Ee Buchanan, Id. 2,073.] 

On the 2d of December, 1869. Pordyce, a 
creditor of Olmsted, filed a petition in bank- 
ruptcy against him. The usual order to show 
cause was granted, returnable December 
10th. On the return day the debtor did not 
appear, and on the motion of the petitioning 
creditor the ease was adjourned, and on sub- 
sequent days it was further adjourned till 
May 3, 1870, and no one appearing on that 
day the proceedings were dropped. On the 
13th of September following, another cred- 
itor, Filkins, filed a petition alleging in the 
usual form the indebtedness to him, and 
aiter alleging the filing of the Fordyce peti- 
tion, and its abandonment, as stated above, 
prayed that Olmsted might be adjudicated 

1 [Reprinted by permission,] 



upon Fordyce's petition— his own petition not 
alleging any act of bankruptcy as committed 
within the six months prior to September 13, 
1870. The court granted an order that Olm- 
sted show cause why adjudication should 
not be granted and provided for service upon 
,Fordyce and his attorney. On the return of 
this order execution was taken on Filkins* 
petition. 

Mr. Gorham, for debtor, argued that the 
petition of Filkins did not state facts suflS- 
cient upon which to make adjudication, and 
that under the last paragraph of section 42 
of the bankrupt act [of 1867 (14 Stat 537)] 
the adjudication must be made upon his peti- 
tion and not upon the petition of Fordyce, 
because the act provides that the court may, 
upon the petition of any other creditor, pro- 
ceed to adjudicate upon such petition, and 
that the word "such" can only refer to the 
petition of the new creditor. Further, that 
Filkins not having presented his petition 
upon the return or adjourned day of the For- 
dyce petition, he is too late, and cannot 
avail himself of the provisions of the act; 
and cited in support of this point In re Cam- 
den Rolling MUl Co. [Case No. 2,338]. 

Mr. Hughitt, for Filkins, argued that the 
new creditor was entitled to come in at any 
time, and was not limited to the return or 
adjourned day; and that the adjudication 
must be had upon the petition of Fordyce, 
and that Filkins' petition was only supple- 
mental to Fordyce's. 

HALL, District Judge, wrote no opinion, 
but after considering the case dismissed the 
application, and held the exceptions of the 
debtor well taken on the ground that the 
application of Filkins should have been made 
on the return or adjourned day, and said, 
that the reason of this rule was that the 
debtor was then in court, advised of the 
charges against him, and that it was then 
competent for the second creditor to take up 
and enforce the proceedings abandoned by 
the first ereditoif; but if he allowed that 
time to pass he could no longer rely upon that 
petition as his basis of action, but must be- 
gin anew and bring the debtor into court 
upon his own motion and proceeding. 

OLNEY (CHAPPELLB v.). See Case No. 2,- 
613. 

OLNEY (DESPAN v.). See Case No. 3,822. 



Case No. 10,506. 

OLNEY V- TANNER et aL 

[19 N. B. R. 178.] 1 

District Court, S. D. New York, Feb. 20, 1879. 

BANKRDjpTor — Jurisdiction op District Court — 
Suit Br or against Assignee^Proceedings 

IN State Court — Reobivek. 
1. District courts have jurisdiction, under sec- 
tion 4979, of a suit by or against an assignee 

1 [Reprinted by permission,] 
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whenever he is a necessary and proper party, al- 
though other persons may he joined. 

2. Ahoat sis months prior to the commence- 
menl of the proceedings in bankruptcy, the hank- 
mpt made a voluntary assignment. Flamtifi: 
was afterwards, and before the filing of the 
petition, appointed receiver of the bankrupt in 
certain proceedings supplementary to execution 
in the state court. In a suit brought against 
the bankrupt, the voluntary assignee and the 
assignee in bankruptcy to set aside the volun- 
tary assignment, as void under the state law 
for noncompliance with the statutory reguir^ 
ments, and as void as to creditors on the ground 
that it was void in fact, held, that the district 
court had jurisdiction; that the receiver was a 
person claiming an adverse interest within the 
moaning of the statute; that the assignment, 
being one void in fact or by force of express 
statute, was not within the limitation of three : 
months, and the property covered thereby and 
in which such interest was claimed was "prop- ! 
erty transferable to or vested in the assignee ; ■ 
and that all persons having an interest therein 
to be affected by the decree were properly joined 
as defendants. 

[This was a bill in equity by Hames B. 

Olney, receiver, etc., against Wilson P. Tan- . 

ner and others. Heard on demurrer,] } 

Norwood & Coggeshall, for complainant 
J. L & F. Werner, for defendants. 

CHOATE, District Judge. This is a demur- | 
rer to a bill in equity. The complainant is i 
the receiver, appointed August 15, 1877,^ in | 
supplementary proceedings uponan execution j 
issued under a judgment recovered by one i 
Seaman against the defendant Swartwout. 
A petition in bankruptcy was filed against 
Swartwout, September 11, 1877, on which 
there has since been an adjudication, and the 
defendant Sayre has been appointed his as- 
signee in bankruptcy. March 28, 1877, Swart- 
wout made a voluntary assignment to the de- 
fendant Tanner of personal and real prop- 
erty, nominally for the benefit of his credit- 
ors, which assignment the bill alleges to be 
actually void, under the laws of New York, 
for noncompliance with ca-tain requirements 
of statute, and also void as against creditors, 
on the ground that it was void in fact. 

The bill is brought against the bankrupt, 
his assignee in bankruptcy, and, the volun- 
tary assignee, and seeks to have the volun- 
tary assignment declared void, and to have 
the property applied to the satisfaction of the 
judgment under which the complainant was 
appointed receiver. The bill now demurred 
to is an amended bill. The original bill was 
demurred to, and the point especially relied 
upon, by the defendants was that, under sec- 
tion 4979, this court has jurisdiction of a 
suit by or against an assignee only where 
the assignee is sole plaintifE or sole defend- 
ant; and the demurrer was overruled on the 
ground that such was not the true construc- 
tion of the statute, but that the jurisdiction 
was granted whenever the assignee was a 
necessary or proper party to such a suit and 
was a party, although other persons might 
be joined. While there are some dicta of 
the courts possibly sustaining the view of 



the statute contended for by the defendant's 
counsel in this respect, the evident purpose of 
the grant of jurisdiction, as well as the lan- 
guage used, clearly requires the other con- 
struction. -The evident purpose of the en- 
actment was to secm-e to assignees the right 
to have controversies between themselves, as 
assignees, and parties claiming adversely to- 
them, determined in the federal courts. And 
this is equally an important right or privi- 
lege, if, from the nature of the controversy, 
there happens to be some other person who, 
as well as the assignee, is a necessary or 
proper party to the full determination of the 
same controversy. Nor is there, as it seems 
to me, the same reason for a restrictive con- 
struction of this act in this respect as ex- 
isted with reference to the statutes giving 
jurisdiction to the federal courts on the 
ground of the citizenship of the parties. 

The point chiefly urged in support of the 
present demurrer is that this is not a suit by 
a party claiming an adverse interest touch- 
ing property or rights transferable to or vest- 
ed in -the assignee; that it is, in fact, a suit 
by a creditor claiming a lien on the property 
of the bankrupt to enforce that lien, and 
that no such suit will lie, because, pending 
the question of the discharge, n» creditor 
can sue the banikrupt, and because no per- 
son but the assignee can sue to recover 
property fraudulently assigned by the bank- 
rupt; and defendants' counsel cites and reliea 
on the case of Glamy v. Langdon [94 "D. S. 
604] decided in the supreme court of the 
United States at the present term That case 
is conclusive that no creditor can, after the- 
appointment of. the assignee, maintain a suit 
to set aside a 'fraudulent assignment, even 
though the assignee refuses to proceed to 
recover the assigned property, vested ta the- 
assignee by force of the bankrupt law [14 
Stat 517] as the property assigned in fraud 
of creditors; that the creditors' remedy is in 
the bankrupt coxui:, to sue or to procure his 
removal for misconduct A creditor, even 
though he has a lien acquired before the 
bankruptcy, is not— it may be well conceded— 
a person claiming an adverse interest within, 
the meaning of this section of the statute,, 
and the rights of creditors in respect to such_ 
liens are otherwise carefully provided for in 
the statute; and certainly a suit against the- 
bankrupt and his assignee, without leave of 
the bankrupt court, is not the remedy ap- 
pointed for him by the statute. This, how- 
ever, is not the case of a creditor suing to- 
enforce a lien, although the ultimate result 
of the suit may be the satisfaction of a lien 
which the creditor has acquired. Upon the- 
appointment of a receiver by authority of a 
court of competent jurisdiction, the title to- 
the property of which he is appointed receiver 
vests in him in trust Porter v. Williams, 9- 
N. y. 142. While further proceedings may 
be necessary to actual manual possession or 
it, he has instantly something more than a. 
lien; he has the title. See Sedgwick v. 
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Menck [Case No. 12,616]. Tliis was, on tlie 
averments of the bill, the state of facts at the 
commencement of the bankruptcy proceed- 
ings, and it seems to me that the receiver 
is a person claiming an adverse interest with- 
in the meaning of the statute. It remains to 
consider whether the properly in which he 
claims this interest is "property transferable 
to or vested in the assignee." The bill states 
a case of an assignment void for fraud in 
fact, or void by force of express statute; it is, 
therefore, not within the limitation of three 
months, which applies to the right of the 
assignee to avoid a transfer merely void as 
against the banki-upt law. But for the ap- 
pointment of the receiver, therefore, the ti- 
tle to the property would have vested in 
the assignee in bankruptcy; and as the re- 
ceiver's title is in trust for the satisfaction 
of a particular debt, and, as to any surplus, 
first for the creditors generally, and then for 
the debtors, there seems to be an equitable 
interest in the property which passed under 
the bankrupt law to the assignee. As the 
trust under which the receiver holds the prop- 
erty cannot be performed except by a sale of 
the property under decree of the court, all 
parties having an "interest therein to be 
affectedoby such decree," among whom is the 
assignee, are properly joined as defendants in 
the suit. 

Demurrer overruled, with leave to answer 
on payment of costs. 

[NOTE. The case was subsequently heard 
upon bill, answer, and proofs, and the bill was 
dismissed. 10 Fed. 101. An appeal was then 
taken to the circuit court, where the decree of 
the district court dismissing the bill was af- 
firmed. 18 Fed. 636.] 



OLNEY (UNITED STATES v.). See Case 
No. lo,918. 

OLNEY (WHITNEY v.). See Case No. 17,- 
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Case No. 10,507. 

OLSHAUSEN v. LEWIS. 

[1 Biss. 419.] 1 

Circuit Court, N. D. Illinois. Jan., 1864. 

When Holder op Draft Bound to Use Dili- 
gence— Bill OF ExoHAXOE— Effect 
OF Holding. . 

1. If the maker of a draft had a well founded 
expectation that if presented within a reasonable 
time It would be honored, the holder must, in or- 
der to recover against him, use due diligence in 
presenting it, and give him notice of its dishonor. 

^^- "^^^^ following instrument: "St. Louis, 
May 10, 1861. At sight pay to the order of 
btilwell, Powell & Co., four thousand dollars, 
value received, and charge the same to the ac- 
count of Lewis, Page & Co. To the Marine 
Bank of Chicago, 111.,"— is a bill of exchange, 
and not a check. 

3. It is payable in the current coin of the 
country, and not in depreciated bank notes. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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, 4. Oral testimony is not competent to change 
its legal effect. 

5- The holder having retained it at Chicago 
more than a month without presentation, and 
not having protested it until three weeks after 
that time, is guilty of such negligence that he 
cannot recover of the drawer. 

The instrument upon which the action was 
brought was as follows; "St. Louis, Mo., 
May 10, 1861. At sight pay to the order of 
Stilwell, Powell & Co., four thousand dollars, 
value received, and charge the same to the 
account of Lewis, Page & Co. To the Marine 
Bank of Chicago, 111." 

On the same day on which the draft was 
drawn it passed into the hands of the plain- 
tiffs hy indorsement, and by them it was 
forwarded to Munn & Scott, of Chicago, with 
instructions to collect or convert into New 
York exchange, and remit proceeds. jMunn 
& Scott did not present the draft at all, but 
kept it until June 13th, and then returned it 
to the plaintifEs. On the 19th of June it was 
sent by the plaintiffs to the Merchants' Sav- 
ings Loan and Trust Company of Chicago, 
with instructions to presput for payment. On 
the 24th, it was presented, and the Marine 
Bank tendered depreciated Illinois bank bills 
in satisfaction, which were refused, where- 
upon the draft was returned to St. Louis 
without protest In the meantime, on or 
about May ISth, these Illinois bank bills 
had gone out of curculation. It was again 
sent to the loan and trust company for 
presentation, with instructions that, if pay- 
ment in coin or current money were refused, 
the draft should be protested. It was pre- 
sented the second time on the 6th of July. 
The bank refusing to pay in such funds, the 
draft was protested, and notice given to the 
defendants of its dishonor. The defendants 
claimed to be discharged from liability on the 
draft, on the ground "that due diligence was 
not used by the holders in presenting it to 
the bank for payment," and that "the draft 
was not protested, and notice given to the de- 
fendants of its first dishonor." The defend- 
ants, up to the time of the drawing this draft 
and its dishonor, were large depositors at the 
Marine Bank, and it appeared from the evi- 
dence, that their deposit account varied from 
?3,000 to ?12,000; that they were men of un- 
doubted responsibility, and that af the time 
this draft was drawn their credit was of the 
highest character, and such that a draft of 
this amount would have been paid by the 
bank, no matter what was the precise state 
of their account at the time. It appeared 
from the evidence, that at this time, the busi- 
ness in Chicago, and generally throughout 
this part of the country, was transacted in 
Illinois bank notes, a depreciated currency, 
and that there was a great deal of excite- 
ment upon the subject of the currency, and 
that the general tendency of its value was 
downwards; that the Marine Bank kept the 
accounts of their customers in the same way 
precisely that they would have kept them if 
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tlie currency had been sound and equivalent 
to gold and silver. They were in the habit of 
receiving special deposits, and where the cur- 
rency of the country was left with them, it 
was placed to the credit of the depositor, 
and, unless special instructions were given, 
as a credit in so many dollars and cents. 
They kept the account, however, in such a 
way as to show the nature and character of 
the money that was deposited; and where 
gold was deposited, or Eastern bank notes, or 
bank notes of much greater value than Illi- 
nois bank notes, the bank held itself re- 
sponsible to pay the depositor the equivalent 
These defendants kept their account with 
the Marine Bank in the same way that all 
the rest of the accounts were kept; they de- 
posited these Illinois bank notes, and were 
credited in the usual way, and the bank held 
itself responsible to the defendants for the 
payment of moneys similar, or bank notes 
similar in character to those which were de- 
posited. It also was in evidence that if the 
defendants had drawn a draft or check upon 
the Marine Bank, payable in gold or in New 
York exchange, and so specified, if the bank 
had had the gold or New York exchange, it 
would have been paid. The evidence also 
showed that by a sort of understanding 
among the bankers and the business com- 
munity, in order to make a check or draft 
payable in gold, it should be so specified upon 
its face, otherwise it was treated as payable 
in the currency of the community, Hiinois 
bank notes. A suit was accordingly brought 
against the drawers by the holders to re- 
cover the amoimt of money specified in the 
draft 

Cornell & Norton, for plaintiffs. 
Kales & Williams, for defendants. 

DKUMilOND, District Judge (charging 
jury). The instrument upon which this suit 
is brought is, in its form, a bill of exchange, 
and is to be governed by the rules apply- 
ing to such bills. 

Its legal effect is that it is payable in 
money, in the current coin of the country, 
and the holder had the right to call upon the 
Marine Bank, not for depreciated bank notes, 
but for money, and, on its refusal, to hold 
the drawers. It is not competent to intro- 
duce any oi*al evidence to change the legal 
effect of this instrument. 

The question then arises, whether these 
defendants had the right to draw upon the 
Marine Bank for this sum of money. If 
they had, secondly, whether due diligence 
has been used by the holders of the bill, in 
its presentment to the drawee. 

It is contended on the part of the plain- 
tiffs, that the defendants had no right to 
draw this draft, for the reason that it is a 
draft for the payment of $4,000 in good mon- 
ey, and that they had not at that time, or at 
the time when, in due course- of business, 
it might be presented for payment, this sum 



in good money on deposit in the bank. I 
think the true rule on that subject is stated 
in Parsons on Bills of Exchange, that the 
drawer should have a reasonable expecta- 
tion at the time he drawS a draft that when 
it is presented for payment, proper diligence 
being used in relation to its presentment, 
it will be duly honored. 

It is contended on the part of the defend- 
ants, that under the conceded facts of this 
case, it is a question of law whether the de- 
fendants had a reasonable expectation that 
this draft would be paid, if presented with- 
in a proper time. If they had, then it was 
incumbent on the holders to present it with- 
in a reasonable time, using proper diligence, 
and, upon its non-payment upon presenta- 
tion, to give notice to the drawers. Now the 
testimony upon which it is contended, on the 
part of the plaintiffs, that they had no rea- 
son to expect that this draft would be paid, 
is substantially, that -the kind of money 
which was deposited was .depreciated bank 
notes, and that, in the absence of any special 
statement upon the face of the draft, it 
would not, in point of fact, have been paid 
by the drawee, at any time after it was 
drawn. Independent of the usual mode of 
doing business, which has been detailed by 
the witnesses, it is also contended that there 
was an agreement between these defend- 
ants and the Marine Bank, that they should 
receive, on checks which they drew, the 
same kind of bills that they placed on de- 
posit There is no direct or positive evidence 
as to the signing of this agreement by the 
defendants. There is the evidence of two 
witnesses, that instructions were given by 
the officers of the bank, that all the cus- 
tomers of the bank should enter into such an 
agreement and that no business should be 
done with them unless they did, and a no- 
tice was pasted in the bank-book of each 
customer to that effect, which notice has 
been introduced in evidence; and it is con- 
sidered, on the part of the plaintiffs, that the 
bank-book of the defendants had a similar 
notice in it because, from the testimony 
which has been adduced, that was the course 
of business, and notice has been given to 
the defendants to produce that bank-book. 
They have not done so, and the plaintiffs 
claim that the presumption in consequence 
of the non-production of this bank-book, and 
the other testimony in the case, is that this 
book had a similar notice pasted in it. I 
shall leave it as a question of fact to be 
found by the jury, whether there was this 
agreement between the Marine Bank and 
the defendants. 

A sufficient consideration for such agree- 
ment would be the fact that the Marine 
Bank agreed to receive these notes on ae- 
posit. 

It is contended by the defendants, how- 
ever, that this agreement was done away 
with by mutual consent before this bill or 
draft was presented. This would not, how- 
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ever, avoid the effect of the evidence, as to 
what existed in the minds of the defend- 
ants at the time they drew this draft. The 
question is as to the expectation there was 
in the minds of the defendants at the time 
they di'ew this draft, as to its being paid 
on presentation. If they had no reasonable 
expectation, at the time they drew this 
draft, that it would be paid, if presented 
within a reasonable time, then they are not 
entitled to a demand and notice of non-pay- 
ment; because in such cases it is in the 
natm-e of a fraud upon the party with whom 
the draft was negotiated; but if you shall 
believe from the evidence, that they had 
reasonable ground to believe or to suppose 
that this draft would be paid, then they are 
entitled to the exercise of due diligence on 
the part of the holder, and if due diligence 
has not been used, then the plaintiffs can- 
not recover from the defendants. 

The holders of this draft, Munn & Scott, 
had no right, upon a supposition existing in 
their own mind, to decline to present it. 
There can be no absolute rule laid down with 
reference to the time in which a bill of ex- 
change shall be presented to the drawee; 
that depends upon the circumstances of the 
case. But whfere the facts are undisputed, 
as in this case, it becomes a question of law. 
This draft might have been sent to any part 
of the world; it might have been sent to 
New York or California, or it might have 
been sent to the East Indies; it might not 
have reached the Marine Bank for a year, 
or eighteen months or more, and still it 
might be it would have been, as against the 
drawer, presented in reasonable time. All 
that the law requires is reasonable diligence 
under the circumstances of the case; but 
here the draft was sent immediately to the 
place where it was payable^ and where the 
drawee was; it was retained here a whole 
month, returned to St. Louis, returned again 
to Chicago, and presented to the Marine 
Bank for payment, no notice being given 
to the defendants of non-payment; and not 
actually protested and notice given to the 
defendants till the 6th of July. Under the 
circumstances of the case, I feel constrained 
to say that due diligence was not used by 
the holders in the presentation of the draft; 
and, if the other fact existed, to which I 
have already so often called your attention, 
that there was a reasonable expectation that 
the draft would be paid, then, there not be- 
ing due diligence used by the holders, the 
defendants cannot be held responsible on 
the draft. 

The jury found for the defendants. 

For rules as to presentment and notice, con- 
sult 3 Kent, Gbmm. 104 et seg.; 1 Pars. Cont. 
268; Story, BHls, § 324. 
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Case K"o. 10,607a. 

In re O'MALLEY et al.i 
District Court, S. D. New York. Dec. 7, 1879. 

BaNKKDPTCT — FOKECLOSURE OF MOUTGAOES IN 

State Coukt — Injunction — Jdrisoic- 
Tiox— Contempt. 

[1. Where a suit to foreclose a mortgage on 
property belonging to the bankrupt's estate has 
been instituted in a state court after the com- 
mencement of the bankruptcy proceedings, and 
has subsequently been stayed by order of the 
bankruptcy court, such stay will be dissolved 
on its being made to appear that the mortgaged 
property is clearly of no value beyond the ad- 
mitted incumbrances thereon.] 

[2. It is at least doubtful whether a state 
court has not concurrent jurisdiction with the 
federal bankruptcy court of suits to foreclose 
mortgages on property belongingto the bankrupt's 
estate, and this doubt is sufficient to dispose of 
any suggestion of contempt in instituting such a 
suit in a state court after the commencement 
of the bankruptcy proceedings.] 

[In the matter of William O'Malley and 
others, bankrupts.] 

Hall, Brown & Westcott, for motion. 
W. G. Palmer, for assignees, 

OHOATE, District Judge. This is a mo- 
tion hj a mortgagee of leasehold property 
belonging to the bankrupt's estate to dissolve 
*a stay of proceedings in a suit commenced 
in a state court to foreclose the mortgage 
since the commencement of the bankruptcy 
proceedings. There is a second mortgage on 
the property subsequent to this mortgage and 
there are also arrears of ta:!ces and rent due 
to the bankrupt's lessor, who threatens dis- 
possession proceedings. The moving papers 
show that the banki'upt's estate has no valu- 
able interest in the property, the admitted 
liens being equal to its value, and this is not 
denied by the assignees. The assignees, 
however, claim that the motion should be 
denied, solely on the' ground that no state 
court had jurisdiction to foreclose a mort- 
gage on any property, the title to which has 
vested in the assignee by a suit commenced 
after the filing of the petition in bankruptcy; 
that the commencement of such a suit with- 
out the permission of the bankrupt court is 
a contempt of the bankrupt court; and he 
further claims that the appointment of a re- 
ceiver of the rents and profits pending the 
suit, which is part of the relief sought for 
in the state court, is inconsistent with the 
possession of the property by the assignee as 
the officer of this court; and that such re- 
ceivership should at any rate be enjoined as 
an improper interference with property in 
the custody of this court. 

The case, as presented on the affidavits, 
clearly makes it just and right that tht 
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mortgagee should be allowed to enforce Ms 
mortgage. While this court ordinarily stays 
the foreclosure of mortgages temporarily, 
and until the assignee can have a reasonable 
time to exercise the power given to him by 
the bankrupt law to make a sale subject to 
the incumbrances there, or, if it can be sold 
for a sum esceedhig those incumbrances, to 
enable him to sell it free from the incum- 
brances, yet, where the property is clearly 
of no value beyond the admitted incum- 
brances, or the assignee declines to exercise 
these powers, or after a reasonable time is 
unable to effect a sale, there is no reason for 
refusing permission to mortgagees to enforce 
their claims on the property, under condi- 
tions which will protect the other creditors 
from excessive and unreasonable claims for 
deficiencies against the bankrupt's estate. 
To deny them this right by enjoining their 
proceedings to that end would be an improp- 
er interference with their rights without any 
benefit to the banlcrupt's estate, and cannot 
be justified under any of the powers given 
to this court by the bankrupt law. 

"While the view has certainly been enter- 
tained that the jurisdiction given by the 
bankrupt law to the circuit and district 
courts of the United States under section 
4979, of stilts in equity brought by an as- 
signee in bankruptcy against any person 
claiming an adverse interest or owing any 
debt to such bankrupt, or by any such per- 
son against an assignee touching any prop- 
erty or rights of the bankrupt, transferable to 
or vested in such assignee, is exclusive (In 
re Brinkman [Case No. l,8Si]; Phelps v. Sel- 
lick [Id. 11,079], and cases cited), yet the 
point must be considered at least doubtful, 
in view of a recent opinion of the supreme 
court, although the case before the court 
was one where the jurisdiction of the state 
court had attached before the bankruptcy. 
Eyster v. GafE [91 V. S.] 52L Justice Miller 
in his opinion (page 525) says, referring ap- 
parently to this very section: "The debtor 
of a bankrupt or the man who contests the 
right to real and personal property with him, 
loses none of those rights by the bankruptcy 
of his adversary. The same courts remain 
open to him in such contests, and the statute 
has not divested those courts of jurisdiction 
in such actions. If it has for certain classes 
of actions conferred a jurisdiction for the 
benefit of the assignee on the circuit and 
district courts of the United States, it is 
concurrent with and does not divest that of 
the state courts." And while the bankrupt 
court has exercised the right of staying suits 
of foreclosure in the state court, so far as is 
necessary to secure to the assignee the ex- 
ercise of his powers to sell the property as 
allowed by the bankruptcy law, yet it has 
also assumed the right to permit such fore- 
closures to go on if the bankrupt's estate has 
no real interest in the property by reason of 
its being encumbered beyond its value. 
Phelps V. SelUck [Case No. 11,079]. 
18FBD.0AS. — 44 



(Case No. 10,508) OMALY 

As to whether the mortgagee ought to sue 
in the state court or the federal court, that 
is a matter for him to determine for himself. 
If he is willing to take the risk of the objec- 
tion that the state court's judgment may be 
challenged for want of jurisdiction, I do not 
perceive any reason why he should not be 
allowed to sue there if he prefers. The re- 
moval of the injunction, or even the express 
consent of this court to his commencing or 
continuing a suit of foreclosure, may not re- 
move the difficulty, if it exists, but it will do 
away with the suggestion that his proceed- 
ings are in contempt of this court. 

As to the proposed appointment of a re- 
ceiver, it is evident that the rents of the prop- 
erty should be applied to paying taxes and 
ground rent, and for the security of the 
mortgagees if, as seems to be the case, their 
security is inadequate. If the sale of the 
property were to be further restrained by 
this court, the mortgagees could have the 
same relief in this court by having the rents 
kept as a distinct fund for their security or 
applied to payment of paramount liens pend- 
ing the sale. As the course which the as- 
signees have taken is virtually the abandon- ' 
ment of any purpose or intention to attempt 
to obtain anything from this property for the 
benefit of the estate, I see no reason why 
the mortgagees should be prevented from ap- 
plying to the state court for the appointment 
of a receiver. 

Stay vacated except as to prosecuting the 
suit to a personal judgment against the bank- 
rupt. 
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OMALY V. SWAN. 

[8 Mason. 474.]i 

Circuit Court, D. Massachusetts. Oct. Term, 
1824. 

Foreclosure op Moktgage —Proceedings foe 

DEFICIEKCr. 

After a foreclosure by a mortgagee he is still 
entitled to recover the balance of the debt due 
him beyond the value of the mortgaged premises 
at the time of the foreclosure. 
[Cited in brief in Bliss v. Weil, 14 Wis. 39. 
Cited m Hunt v. Stiles, 10 N. H. 469; Por- 
ter V. PiUsbury, 36 Me. 284.] 

Assumpsit [by Michael Omaly against 
James Swan] to recover the amount of a 
simple contract debt, due to the plaintiff, 
for which a mortgage had been given as 
collateral security. The plaintiff had fore- 
closed the mortgage and taken possession of 
the mortgaged premises; and now sought to 
recover the balance of the debt, deducting 

1 [Reported by William P. Mason, Esq.] 
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the value of the mortgaged premises at the 
time of the foreclosure. 

W- Sullivan, for defendant, admitted that 
the only question in the cause was, wheth- 
er the plalntifC was entitled by law to recov- 
er such balance. 

F. O. Gray, for plaintiff, stated, that the 
point had been repeatedly decided in favour 
of the right of the plaintiff. 

STORY, Circuit Justice. This question 
has been long since settled by the local law. 
In Amory v. Fairbanks, 3 Mass. 562, the 
supreme court of this state afBrmed the 
right; and this court afterwards, in Hatch 
V. White [Case No. 6,209], recognised the 
same doctrine. It is too late now to con- 
trovert it. Judgment for the plaintiff. 



Case Ho. 10,509. 

In re O'MARA. 

[4 Biss. 506.] 1 

District Court, N. D. Illinois. Oct., 1868. 

Arrest op Bankrcpt under Process from 
State Court. 

Where a bankrupt is under arrest under pro- 
cess from a state court, he should make applica- 
tion to that court, before coming into the court 
of bankruptcy to obtain his release. This prac- 
tice is less likely to produce conflict of jurisdic- 
tion. 

In bankruptcy. Motion to discharge the 
bankrupt flSIichael O'Mara] from arrest on 
ea. sa. issued from the circuit court of Cook 
county. 

DRUMMQND, District Judge. I do not at 
present feel inclined to make an order in 
the case. I wisb^ in all cases, to avoid 
a conflict of jurisdiction. Where a man is 
arrested under the authority of a state court, 
the application should in the first instance 
be made in the state court for his discharge, 
not only on grounds that the state law will 
warrant, but on the ground that the bank- 
rupt law authorizes his discharge. It is not 
necessary that the party should apply hete. 
I suppose that the bankrupt law applies to 
aU courts. I do not like to have any conflict 
of Jurisdiction. I was obliged in one in- 
stance, where an application was made to 
a state court and refused, to grant an order; 
but that was done by consent when the court 
intimated an opinion upon the subject. In 
re Wiggers [Case No. 17,623]. 

The question is suspended, so that the 
counsel may renew upon notice. 



OMEARA (UNITED STATES v.). See Case 
No. 15,919. 

OMEGA, The (The CAMBRIDGE v.). See 
Case No. 2,336. 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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The OMER. 

[2 Hughes (1877) 96.] i 

District Court, E. D. Virginia. 

Maritime Liexs — Material-Men — Priority. 

An order is taken by material-men, on a con- 
signee, for the freights which a vessel is to earn 
on a voyage. Tlie order is given to satisfy them 
for a balance due. The vessel was disabled at 
sea from pursuing her voyage, put into Norfolk, 
and there other material-men refitted her. Hdd, 
that the order for freights to be earned only sus- 
pended the lien of the first material-men, which 
is good for the balance due them, but that the 
lien of the second material-men, who contributed 
"most immediately" to the completion of the 
voyage, must first be paid. 

[Cited in The Frank G, Fowler, 8 Fed. 333; 
The Rapid Transit, 11 Fed. 335.] 

In admiralty. The vessel is libelled by 
Staples. Peed & Co., of Norfolk, for supplies, 
etc., disbursed to her to the amount of $4,- 
012.80, to enable her to complete her voyage 
from Baltimore to Demerara, after putting 
in at Norfolk. The house of Loud, Claridge 
& Co., of Baltimore, come in by petition, 
claiming to be paid $1,128.09; the balance of 
an account due them for disbursements in 
Baltimore, in part for fitting her out for said 
voyage. Both the libellants and the petition- 
ers claim as material-men; the petitioners 
for disbursements in Baltimore, the libel- 
lants for disbursements in Norfolk, in fitting 
out the vessel for the same voyage; the lat- 
ter after she had put ia in distress. The 
Omer sailed in ballast from Baltimore to Nor- 
folk, where she received from Peters & Reed 
a cargo for Demerara, In the charter-pa(.'ty 
executed here, an order was given by the 
master on the consignees to pay the freight 
which was to be earned to the order of 
Loud, Claridge & Co., who took this assign- 
ment of freight, as they now allege, as col- 
lateral security for their disbursements in 
Baltimore on which the $1,128.09 was due. 
After taking on her cargo here, the brig set 
sail for her destination. But she encountered 
bad weather when several days out from 
the Virginia capes, fell into distress, and was 
obliged to put back into Norfolk. She here 
was obliged to discharge her cargo, and the 
libellants. Staples, Peed & Co., were em- 
ployed by her master, with knowledge of her 
owners and of Loud, Claridge & Co., to re- 
pair and refit and supply her for the renewal 
and completion of her voyage. The libel- 
lants took possession of her for that purpose, 
which they held until the libel was brought. 
The cost of the repairs and disbursements 
made by Staples, Peed & Co., under the eye 
and approval of the master, was $4,012.80, 
and is conceded to be just It was foimd 
necessary to resort to a bottomry loan to 
meet these expenses, and advertisement was 
made in the Norfolk newspapers for this 
loan, which was to be upon the faith of the 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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vessel, freight, etc. Hearing of this proposed 
resort to a bottomry loan, Loud, Olaridge & 
Co., through their agents here, Peters & 
Eeed, notified Staples, Peed & Co. not to al- 
low the freight to be included in the bottom- 
ry pledge. There is also evidence that a 
member of the house of Loud, Claridge & Co. 
stated on two or more occasions that he re- 
lied upon the assignment of freight which his 
house had received as above mentioned for 
the payment of his debt, and did not rely 
upon a lien upon the vessel, and regretted 
that he did not have such a lien. The mas- 
ter failed to obtain a bottomry loan, and the 
voyage of the brig to Demerara was not re- 
newed, and was broken up in consequence. 
The owners in New Brunswicic being unable 
to satisfy the claim of Staples, Peed & Co., 
this house libelled the vessel in this court, 
and the house of Loud,' Olaridge & Co. 
brought their petition here. 

HUGEDES, District Judge. No objection is 
maUe by either libellants or petitioners 
against the payment of some small seamen's 
claims and costs which have been satisfied by 
special decrees. It may also be stated that 
the vessel has, by consent, beea sold by the 
marshal at auction for $3,100, Loud, Olaridge 
& Co., being the purchasers. The vessel is 
alleged by the libellants to have brought 
only 1;wo-thirds of its value, but no exception 
has been taken to the sale. The petitioners 
claim to share as raaterial-mea pro rata in 
the fund to be distributed, with Staples, 
Peed & Co. I am to decide whether they 
are entitled to do so, or whether the whole 
fund shall go to Staples, Peed & Co. 

It is insisted on the part of the latter that 
the petitioners in talting a particular lien for 
their claim by the assignment of the freight, 
waived aijd lost their general lien upon the 
vessel. I do not think so. The acceptance of 
an order for the freight suspended their right 
to resort to their general lien until the freight 
was paid or was lost. Their general lien 
remained and is still good. It is further in- 
sisted by the libellants that their claim is 
superior to that of Loud, Claridge & Co., be- 
cause they contributed "most immediately" 
to the completion of the voyage. It cannot 
be questioned that, as a general rule, this 
latter principle is a good one. It is certainly 
good in this case. They had possession of 
the vessel on which they had disbursed the 
amount for which they libel her. By right 
of that possession and of the primary lien 
which they had for the disbursement, they 
cotdd have enforced the payment to them- 
selves of their claim, before she could have 
been released under the bottomry bond for 
which advertisement was made. They 
brought their libel to enforce the lien which 
they held by virtue of their possession, and 
by virtue of having contributed last to fitting 
the vessel for the voyage. Even if Loud, 
Claridge & Co. had taken a bottomry bond 
for their claim when the vessel was in Balti- 
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more, yet Staples, Peed & Co.'s lien for their 
subsequent disbursements would have been 
good against such a bond. See The Jerusa- 
lem [Case No. 7,294]. The case of The Para- 
gon [Id. 10,708], is to the same efEect, Judge 
Ware expressly holding that among material- 
men, the one contributing "most immediate- 
ly," that is to say, at the latest stage of the 
voyage, to enable the vessel to complete it, 
has preference over those who contributed 
at an earlier stage of the voyage. 

Staples, Peed & Co. may have a decree for 
the whole fund left after satisfying costs 
and seamen's wages. 



Case K"o. 10,510a. 

ONDERDONK v. PANNING et al. 

[5 Ban. & A. 562.] i 

Chreuit Court, E. D. New York. July, 1880. 

Patents— PRBLiiriNAHT Isjunctios. 
It appearing that the alleged infringing ma- 
chine had been patented to the defendant since 
a former suit in which a preliminary injunction 
had been granted against him, but that the ma- 
chine now made by him was not identical with 
the macliine alleged to infringe in the former 
suit; and it further appearing that the complain- 
ant's patent had never been upheld on final hear- 
ing, — a motion for apreliminaiy injunction was 
denied. 

[This was a bill in equity by Robert On- 
derdonk against John Fanning and others 
for damages for violation of rights under 
patent No. 217,519, for lemon squeezers. 
The patent in this case was originally issued 
to the defendant John Panning, and by him 
assigned to his wife, Josephine Panning, 
and to one Isaac Williams, a one-half in- 
terest to each. These assignees assigned 
the whole patent to the plaintiff. In a for- 
mer action, between the same parties as in 
this suit, a preliminary injunction was 
granted to the plalntifiE. 4 Fed. 148. Sub- 
sequently he moved for an attachment 
to punish an alleg.ed contempt of this in- 
junction. This motion was denied, on the 
ground that the machine then manufactur- 
ed by the defendant was not the same 
which had been adjudged an infringement 
of the plaintiff's patent, and was not clearly 
an infringement, so as to make the defend- 
ant liable for a contempt. 2 Ped. 568. In 
the meanwhile the defendant had procured a 
patent on his new manufacture. This suit 
is now brought by the plaintiff to restrain 
the manufacture of this last machine by 
the defendant. It is heard upon motion for 
a preliminary injunction for this purpose.] 

Poster, Wentworth & Poster, for com- 
plainant. 
Edwin H. Brown, for defendants. 

BENEDICT, District Judge. This applica- 
tion for a preliminary injunction presents a 
different state of facts from that shown up- 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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on the similar motion made by the plain- 
tiff In a former suit against this defendant. 
The machine here complained of is not iden- 
tical with that involved in the former suit, 
and for the machine in question here the de- 
fendant has been granted a patent since the 
motion in the former suit. Under these 
circumstances, and in view of the fact that 
the validity of the plaintiff's patent has nev- 
er been upheld at final hearing, I do not con- 
sider the case to be one calling for the 
issue of a preliminary injunction. 
Motion denied. 

[NOTE. At the final hearing the bill was dis- 
missed on the ground that the defendants' 
squeezer was not an infringement of thp plain- 
tifiE's patent. 9 Fed. 106.] 



O'NEAI/E (BANK OP THE UNITED 
STATES v.). See Case No. 932. 



Case ISTo. 10,511. 

O'NEAL V. BROWN. 

[1 Cranch, O. C. 69J i 

Circuit Court, District of Columbia. March 
Term, 1802. 

Ejectment — ^District op Columbia — Cession by 
Maryland — Deed op Trust of Original Pro- 
prietor—Right OP Cestui Que Trust. 

1. In ejectment for a lot in Washington, it is 
not necessary to show a grant from the state of 
Maryland. The act of cession by Maryland 'to 
the United States transferred to the United 
States all the right of the state of Maryland to 
the ungranted land in this part of the District of 
Columbia, 

2. The deed of trust of the original proprietor 
cannot he set up against the cestui que trust. 

3. By Acts Md. 1791, c. 45, § 2, and 1793, c. 
58, the legal title vests in the cestui que use. 

4. The commissioners were authorized to sell 
the public lots in Washington in April, 1797. 

Ejectment for lot No. 10, in the square No, 
78, in the city of Washington. The plain- 
tiff [O'Neal's lessee] proved that in the year 
1784, and from that time to the 20th of 
June, 1791, Benjamin Stoddert and James 
M. Lingan were and continued in peaceable 
and undisturbed possession of the land com- 
prehended in the square No. 78, in their 
own right and claiming to be proprietoi's 
thereof in fee-simple. That on the said 
20th of June, 1791, they being so in posses- 
sion, conveyed the said land by deed duly exe- 
cuted to Thomas Beall of Georgetown, and 
John Mackall Gantt, in trust, among other 
things, to be laid out with other lands for a 
federal city, with such streets, squares, par- 
cels, and lots as the president of the United 
States for the time being should approve; 
and that the said trustees should convey to 
the commissioners, for the time being, ap- 
pointed by virtue of the act of congress [of 
March 3, 1791 (1 Stat. 214)], for establishing 
the temporary and permanent seat of the 
government of the United States, and their 



1 [licported by Hon. William Granch, Chief 
J udge.] 



successors for the use of the United States, 
all the said streets and such of the said 
squares, parcels, and lots as the president 
should deem proper for the use of the Unit- 
ed States. And as to the residue of the said 
lots, that a fair and equal division of them 
should be made, and that such as should be 
divided or allotted to the said proprietors, 
should be by the said trustees conveyed to 
the said proprietors; and that the said oth- 
er lots should and might be sold at such 
times, in such manner, and on such terms 
as the president of the United States for the 
time being should direct; and that the said 
trustees should, on the order of the presi- 
dent, convey the lots so sold to the respect- 
ive purchasers. The plaintiff also pro- 
duced the order from the president of the 
United States to. the commissioners, da^ca 
September 16, 1793, authorizing them to sell 
any of the last mentioned lots, at such times, 
in such manner, and on such terms as they 
should deem proper. The plaintiff also pro- 
duced the acts of assembly of Maryland, 
1791, e. 45, and 1793, c. 58, and the act of 
congress of the 6th of May, 1796 (1 Stat, 
4G1). He also produced the record of the 
division of the square No. 78, between the 
said Stoddert and Lingan, and one Uriah 
Forrest, as original proprietors on one part, 
and the commissioners on the other, in 
which division the lot No. 10 was assigned 
or allotted to the public, and declared liable 
to be sold agreeably to the deed of trust. 
And lastly, he produced the certificate of the 
commissioners duly recorded, dated April 
7th, 1797, in which they certify that the 
plaintiff's lessor had purchased the lot No. 
10, for two hundred dollars, and acknowl- 
edged the payment of the whole purchase- 
money. Upon this title the plaintiff relies. 
The defendant [Joel Brown] prayed the 
court to instruct the jury that the plaintiff 
has not made out a suflScient title to enable 
him by law to recover, and relies on two 
objections: 1st. That the plaintiff has not 
shown any grant from the lord proprietor, 
nor from the state of Maryland, nor from 
the United States. 2d. That the commis- 
sioner had no power to sell lots on the 7th 
of April, 1797; 1st, because the words in 
the deed of trust, "president of the United 
States, for the time being," mean the presi- 
dent of the United States at the time of the 
sale. But at the time of sale, Mr. Adams 
was president, and the orders produced 
were given by General Washington, when 
he was president And 2d, because what- 
ever powers of sale the commissioners 
might have had by virtue of those or- 
ders, were taken from them by the act of 
congress of May 6, 1796 (1 Stat. 461), respect- 
ing the loan, by which all the public unsold 
lots were rendered liable to indemnify th? 
United State§ against their guaranty of that 
loan. 

Mr. Mason, for plaintiff. 
Mr, Gantt, for defendant. 
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THE COURT refused to give the instruc- 
tion pmyed by the defendant, and gave 
tUeii- reasons at length, ^he purport of 
which was — ^That if the land had not been 
granted by the lord proprietor, nor by the 
state of Maryland before the act of cession 
by the state of Maryland and the accept- 
ance by congress, the right of the state 
passed to the United States by the cession 
and acceptance. And the sale made under 
the act of congress of 1796 was the first 
grant, and therefore good. That if Stod- 
dert, Lingan and Forrest were lawfully seizr 
ed, in 1784, and conveyed the land in trust, 
the deed of trust cannot be set up to defeat 
the title of cestui que trust That the leg- 
islature of Maryland, in 1791 and 1793, had 
a right to legislate respecting private rights 
to the property, and were competent to 
enact in what mode the use of the property, 
the legal title to which was vested in the 
trustees, should be declared, and should pass. 
That when the right of cestui que use ac- 
crued the legal title, by virtue of 13ie act of 
1793, vested, and followed the use, in a man- 
ner analogous to the operation of the English 
statute of uses. That the question respecting 
the words "president for the time being," 
did not arise in the ease, because the sale 
was made tmder the act of congress, of 1796. 
The plaintiff was not bound to show the au- 
thority given by the president to the com- 
missioners to sell under that act, because it 
was not to be presumed to be in his power, 
and was not a matter of record. 

These reasons are given from memory, which 
at this timeJOct. 27, 1805) may not be perfectly 
accurate.— W. O. 



Case KTo. 10,51S. 

In re O'NBALE. 

t6 N. B. R. (1873) 425.] i 

District Court, E. X). Virginia, 

Bankruptcy— Amount Dub bt Bankrupt as 
Trustee. 

A was residuary legatee of B, and took the 
real estate subject to the payment of a certain 
Bum to C in trust for the benefit of three of B's 
children, to be paid at the espiration of three 
years from B's death. A enjoyed the possession 
of this real estate some thirty years, became 
insolvent, was adjudicated a bankrupt in Janu- 
ary, eighteen hundred and seventy-one, and the 
estate in question was sold by his assignee. C 
did not receive the sum which was to have been 
paid to him by A according to the terms of the 
will. On the question of distribution the court 
held, that A was not an express or direct trustee, 
and that the statutory bar was a complete de- 
fence to any claim for the amount to have been 
paid to as trustee. 

In bankruptcy. 

UNDERWOOD, District Judge. Thomas 
L. O'Neale, the ancestor of Albert G. O'Neale, 
died in eighteen hundred and thirty-five, leav- 
ing a last will and testament, by which he 
devised a large estate to his widow and chil- 
dren, giving to the former a life estate in 

1 [Reprinted by permission.] 



certain real and personal property, including 
slaves. To the children, four in number, he 
gave, under various conditions, property of 
different kinds. After these bequests and by 
another clause of his will, he declared: "I 
give to Albert G. O'Neale the whole balance 
of my estate, embracing Lindsey Hall— sub- 
ject to the payment of three thousand dollars 
to D. W. Pitt and B. D. Pitt, in trust for the 
support of my son Robert Johnson O'Neale 
and of my daughters Mary Lindsey Andrews 
and Sarah J. Jones, and their children, to be 
paid to the said trustees at the ej^piration of 
three years from my death." The will was 
duly probated in the proper county. On the 
death of the ancestor, Albert G. O'Neale went 
into possession of "Lindsey Hall" under the 
devise to him, and has continued to occupy it 
to the present time, a period of more than 
thirty years. Sarah J. Jones, now Sarah J. 
Dobyns, and Albert G. O'Neale have lived in 
the same neighborhood dm*ing all the period. 
O'Neale was a man of large wealth and un- 
doubted responsibility until the close of the 
war, when he became insolvent and was ad- 
judicated a bankrupt in June, eighteen hun- 
dred and seventy-one. Hjs estate, Lindsey 
Hall, was sold by his assignee, and this con- 
troversy arises on the question as to how the 
proceeds of that sale should be distributed. 

Sarah J. Dobyns claims a prior lien for part 
of the money bequest of three thousand dol- 
lars; whidi was to have been paid to the 
Pitts, for the use of herself and her children. 
One Baylor claims priority under a judgment 
recovered in April, eighteen hundred and sev- 
enty, for about two thousand three hundred 
dollars. Smith, as guardian, claims priority 
under- a trust deed executed March twelfth, 
eighteen hundred and seventy, but not re- 
corded until May tenth, eighteen hundred and 
seventy, for about two thousand three hun- 
dred dollars. 

It is admitted that the bequest of three 
thousand dollars, if treated as a right of ac- 
tion in suit before a court of law, is barred, 
more than the longest period for bringing 
civil actions having elapsed since the debt 
became due. It is also admitted the courts of 
eqmty apply the analogies of common law 
limitations, and will not enforce stale de- 
mands, and that no new promise has been 
made nor any act done to take this case out 
of the statute of limitations, but the claim- 
ant, Dobyns, insists that this is a trust, and 
that trusts are not within the statute of lim- 
itations. This general proposition is also con- 
ceded, but Smith and Baylor reply that the 
rule "that the statute of limitations does not 
apply between trustee and cestui que trust" 
extends only to direct or express trustees, 
and does not apply as between a cestui que 
trust and an implied trustee. There is some 
conflict of testimony as to whether the charge 
of three thousand dollars on Lindsey Hall 
has not been paid, but it is not necessary to 
consider that question now, nor to determine 
whether the whole or-eveiy part of the be- 
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quest, principal or interest, has been paid in 
fact to Mrs. Dobyns, or to her children, all of 
whom have been of age for many years, for 
in the view taken by the court the statutory 
bar is complete. It is manifest that O'Neale 
was not made a tmstee for Mrs. Dobyns by 
the terms of his father's will. Pitts and 
Pitts were the persons in whom the trust was 
reposed. They were the direct trustees, made 
so by the act and choice of the devisor. If 
Albert G. O'Neale took the character of a 
ti-ustee at all, it was that of an implied or re- 
sultant trustee. That character was imposed 
upon him either by operation of law or by 
matters of evidence. He was changed into a 
trustee, if he ever became one, by matters of 
evidence or construction of law. When did 
that relation first attach? Certainly not 
when he entered into possession of the prop- 
erty imder the will, for he took the estate in 
his own right, nor could it attach for three 
years thereafter, because the charge did not 
become due until the expiration of that pe- 
riod. The answer to the question must be, 
that if he ever becaocae ti'ustee it was because 
Pitts and Pitts failed to act as trustees, and 
Mrs. Dobj-ns and himself dealt with the es- 
tate and with each other as though he was 
the trustee, but it is not matei-ial when or 
how he became trustee, if he took the charac- 
ter, not by the appointment of the will, but 
afterwards by matter of evidence or construc- 
tion of law. 

The distinction between direct and implied 
trustees is important, and not to be overlook- 
ed. The former enters, takes and holds the 
estate not in his own right, but in the right 
and for the benefit of another. It would be 
against conscience for such an one to claim, 
as against his cestui que trust, any title ad- 
verse to him, until by open and notorious act 
of disavowal the trust estate had been termi- 
nated. As between such a trustee and his 
cestui que trust no time runs, and the statute 
would not be a bar. But as between the im- 
plied trustee, he who has entered into posses- 
sion of the property in his own right, and 
who holds for his own benefit, but whose ti- 
tle is subsequently by matter of evidence or 
construction of law, turned into that of a 
trustee for the use and benefit, in whole or in 
part, of another, time does run, and the stat- 
ute of limitations does apply, and that, in the 
opinion of the court, is the precise relation in 
which Albert G. O'Neale and Mrs. Dobyns 
stand, if in fact he ever became her trustee 
at all. This distinction as to the rights of ex- 
press or implied trustees under the statute of 
limitations, is not new in this country nor in 
England. It is laid down by Story (2 Story, 
Eq. Jur. § 1520b); Lewin, Tnists, § 774; Per- 
ry, Trusts, 778; Ellendorf v. Taylor, 10 
Wheat [23 U. S.] 168, 177; [Beaubien v. 
Beaubien] 23 How. [64 U. S.] 207; Decouche 
T. Savetier, 3 Johns. Ch. 190; Walker v. 
Walker, 16 Serg. & R. 379; Ang. Lim. §§ 471, 
167, 178; Sheppard v. Turpin, 3 Grat 394; 
Beaubien t. Beaubien, 23 How. [64 U. S.] 
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very many other authorities. 

The court is, therefore, of opinion that Al- 
bert G. O'Neale was not an express or direct 
trustee. That the statute of limitations does 
apply between Sarah J. Dobyns and Bay- 
lor and Smith, that this is, in fact, only a 
controversy between Dobyns, Baylor and 
Smith, rival lien holders and claimants to 
priority, and that both Baylor and Smith are 
entitled to priority over the claimant Dobyns. 
No opinion is, however, expressed at this 
time on the question of the relative rights of 
Baylor and Smith to priority of payment, but 
that question is left for future consideration. 



Case "No. 10,613. 

ONEALE V. BEALD. 

[2 Oranch, O. 0. 569.] i 

Circuit Court, District of Columbia. May 
Term, 1825. 

Action on Note — Striking Out Names of In- 

DOliSERS. 

In an action by the payee of a promissory note, 
the plaintiff has a ngh^ at the trial, before of- 
fering the note in evidence, to strike out lie 
names of the indorsers. 

Assumpsit, by the p'ayee against the maker 
of a promissory note. The note, when pro- 
duced, had the name of the plaintiff and T. 
Cookendaffer indorsed in blank. The plain- 
tiff, after the Jury was sworn, struck out 
those names, before he offered the note in 
evidence. 

Mr. Frost, for defendant, objected that the 
indorsements were evidence that the note had 
been negotiated and passed away, and that 
the plaintiff must show that he had taken it 
up and had paid it, and that his right of 
action was redintegrated; and cited Welsh 
V. Lindo, 7 Cranch [11 U. S.] 159. 

Mr. Ashton, contra. 2 Phil. Ev. 11, note 
c, and the cases there cited, viz. Dugan v. 
U. S., 3 Wheat [16 U. S.] 172; Clark v. Pigot, 
Salk. 126, pL 4. 

Verdict for the plaintiff, subject to the 
opinion of the court as to this objection. 

THE COUKT (nem. con.), after considera- 
tion, was of opinion that the plaintiff had a 
right to strike out the names of the indorsers, 
and overruled the objection. 

Judgment for the plaintiff. 



Case Ko. 10,514. 

O'NEALE V. BROWN. 

[1 Cranch, 0. C. 79.] i 

Circuit Court, District of Columbia. March 
Term, 1802. 

Trespass — Damages for Obstructing View by 
Fence — Evidence of Possession. 

1. In trespass the plaintiff cannot recover 
damages for erecting a fence and obstructing 



1 [Reported by Hon, William Cranch, Chief 
Judge.] 
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his windows unless he was in possession at the 
time of erecting Ihe fence. 

2. A certificate in fee from the commissioners 
of Washington is not evidence of possession. 

Trespass. The declaration stated that on 
the 25th of February, ISOO, the plaintiff be- 
ing in possession of part of lot No. 10, in 
square 78, in the city of "Washington, the 
defendant entered Tvith force and arms, &c., 
and having so entered, afterwards, to wit, 
on the 22d of August, 1801, erected a wooden 
fence thereon so as to obstruct the plaintifE's 
windows on lot No. 9, and other enormities, 
&c. 

Mr. Gantt, for defendant, prayed the court 
to instruct the jury that the plaintifiE ought 
not in this action to recover damages for 
erecting the fence and obstructing his win- 
dows, unless the plaintifiE proves possession 
in himself at the time of the defendant's 
erecting the fence. 

THE COURT gave the instruction as pray- 
ed. Because the plaintiff in the declaration 
has stated a disseisin by the defendant nine- 
teen months before the erecting of the fence, 
and it is not laid with a continuando. The 
erecting of the fence therefore cannot be con- 
nected with the entry laid; and the plaintifiE 
must prove a reentry, or possession in him- 
self after the first disseisin and before the 
erection of the fence. 

Mr. Gantt then moved the court to instruct 
the jury that they could not give damages 
for the forcible entry laid In the declara- 
tion. 
But THE COURT refused. 
Mr. Woodward, for the plaintiflf, then mov- 
ed the court to instruct the jury, that they 
may give damages for erecting the fence, 
under the general allegation of other enor- 
mities, which the court also refused. 

Mr. Woodward then moved the court to 
instruct the jury that the certificate in fee 
from the commissioners of the city to the 
plaintiff (which by the Act Md. 1793, c. 58, 
is equivalent to a deed of bargain and sale,) 
was evidence of the plaintiff's possession. 

But THE COURT refused to give such 
instruction. 



Case Wo. 10,515. 

ONEALE V. CALDWELL et aL 

[3 Cranch, 0. 0. 312.] i 

Circoit Court, District of Columbia. May 
Term, 1828. 

Statute ore Fbadds — Br "Whoji Pleaded — Re- 
demption FROM Tas Sale— "Legal Represent- 
ative" — Possession Given bt Writ op In- 
junotion. 

1. The statute of firands, which requires that 
a declaration of trust of lands should be in writ- 
ing, can be pleaded only hy him who has the 
legal estate, and is sought to be charged with 
the trust 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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2. A purchaser, under a decree for the sale of 
the real estate for deficiency of personal estate, 
will be authorized by the court to redeem the 
property from a tax-sale, and will be allowed 
to deduct from the purchase-money, the amount 
paid for such redemption. 

3. The purchaser under a decree of the court 
is the "legal representative" of the proprietor, 
who was chargeable with the tax, and is enti- 
tled, within two years after the tax-sale, to re- 
deem lie property under the first provision of 
the 10th section of the dty charter of 1820, up- 
on payment of the taxes and expenses of sale 
paid by the purchaser, with 10 per cent, per 
annum as interest thereon; and is not bound to 
pay for any improvements, nor for interest on 
taxes paid after the tax-sale. 

[Cited in Smith v. Taylor, 2 Wash. St 422, 
27 Pac. 813.] 

4. The word "reinstate" must be construed to 
apply as well to the "legal representative" of 
the proprietor charged with the tas, as to the 
proprietor himself. 

5. A court of equity which decrees a sale of 
real estate has authority, in Washington county, 
to cause the purchaser under its decree to be 
put in possession by a writ of injunction, and if 
that be disobeyed by a writ of habere facias 
IKJSsessionem. 

In this case, the court, as a court of equity, 
having issued an injunction commanding the 
defendants to deliver possession of the land 
to the purchaser, under its decree, &c., the 
following statement of the case, ■ and rea- 
sons for the decision of the court, were 
drawn up, and communicated to the counsel 
of the parties, at their request, by CRANCH, 
Chief Judge. 

This was a bill in chancery, filed 11th June, 
1822,"^ by William Oneale, in behalf of him- 
self and other* creditors of the estate of 
Alexander McCormick, deceased, praying 
for a sale of the real estate for defect of 
personal assets; and charging that certain 
deeds, made by the said Alexander McCor- 
mick to the defendant Timothy Caldwell, 
were without consideration, and that Cald- 
well only held as trustee for McCormick 
and his heirs; that some of the defendants 
are infants, and that Caldwell resides out 
of this district. All the defendants appear- 
ed by Mr. Swann, their solicitor, and, as to 
so much of the bill as seeks to subject the 
property, upon the ground that it was con- 
veyed by McCormick to Caldwell in trust 
for the use "of McCormick and his heirs, 
pleaded the statute of frauds in bar, namely, 
that no action shall be brought whereby to 
charge any person upon any contract for the 
sale of lands, «&c., or any Interest in the 
same, unless the agreement be in writing; 
(29, c. 2, cl. 3, §§ 3 and 4,) and they chai-ged 
that neither the said Alexander jMcCormick, 
nor any person for him, ever made any con- 
tract or agreement in writing, for the mak- 
ing, or declaring, or executing any such 
trust as is alleged in the bill. That plea 
was filed 20tii June, 1823, and not accom- 
panied by any answer to the residue of the 
bill. 

THE COURT overruled the plea, thinking 
that the declaration of trust required by the 
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statute, was a declaration to be made by 
Caldwell, and not a declaration by McCor- 
mick. Caldwell is the person sought to be 
charged by the trust, and the statute is a 
defence to him only. An averment that ilc- 
Cormicls made no declaration of trust is an 
immaterial averment. 

The plea being overruled, and the residue 
of the bill, (that is, the part not covered by 
the plea,) being taken for confessed, (2 
Madd. Ch. Prac. 295,) THE COURT, on the 
5th of December, 1826, decreed a sale of the 
property, which was made on the 14th of 
March, 1827. Robert Leckie purchased lots 
twenty-six, twenty-seven, and twenty-eight 
in square seven hundred and twenty-nine, 
and D. D. Arden purchased lots three, five, 
and six, in square eight hundred and thirty- 
six, which sales were confirmed by the court 
on the 14th of June, 1827, 

On the 16th of June, 1827, Robert Leckie 
filed his petition, setting forth his purchase, 
and his compliance with the terms of sale, 
and that the defendants, the heirs of Mc- 
Cormick, refused to give him possession, and 
praying for the interposition of the court to 
put him in possession. Whereupon THE 
COURT, on the same day, ordered them to 
show cause on the last Monday of October, 
why Mr. Leckie should not be put into pos- 
session, provided a copy of the order should 
be served on them, one month before that 
day. This rule was enlarged to the 2d of 
November, and further to the 12th of May, 
1828. 

On the 15th of May, 1827, Mr. Leckie had 
filed another petition stating that before 
the sale made under the decree of this court, 
the property had been sold for taxes, and 
bought in by W. J. McCormick, one of the 
defendants; that the time for redemption 
had not expired, and praying that he might 
redeem and be allowed the amount out of 
his notes given for the purchase-money. 
That the defendant W. J. McCormick, ad- 
ministrator of the intestate, had assets, out 
of which he ought to have paid the taxes, 
but he sufEered the lots to be sold, and 
bought them in, himself. 

Upon this petition, THE COURT, on the 
15th of May, 1827, ordered that upon Mr. 
Leckie's paying all the amount of taxes, and 
all costs and charges thereon, and filing a 
receipt for the same with the clerk of this 
court, and with the trustee, he should have 
a credit therefor on his first note. 

On the 6th of June, 1828, the rule to show 
cause why Mr. Leckie should not be put into 
possession, came on to be heard, and was 
argued by Mr. Wallach and Mr. Barrell for 
Mr. Leckie, and by Mr. Swann for the de- 
fendants. 

For the defendants it was alleged, that the 
decree was only for sale and conveyance, 
not for possession; that the court had no 
jurisdiction to order the marshal to give 
possession. That W. J. McCormick claims 
under the tax-sale, and that Mr. Leckie had 



only paid up the taxes and costs, with ten 
per cent on the taxes due at the time of the 
tax-sale, and the taxes which had since ac- 
crued, and which had been paid by "W. J. 
McCormick, but had not paid the ten per 
cent, interest upon §23.84 which was the 
amount of the taxes so paid by W. J. Mc- 
Cormick since the tax-sale; nor had Mr. 
Leckie paid him $120.41, expended by him 
for improvements made since the tax-sale 
and within the two years allowed for re- 
demption. The sale for taxes was made on 
the 14th of June, 1825. The taxes and ex- 
penses, with ten per cent, per annum there- 
on, were paid by Leckie to the register of 
the city on the 13th of June, 1827. The de- 
fendant McCormick claims the property in 
his own right, and avers that he has a right 
to receive a deed from the mayor of the 
city, under the tax-sale, because Mr. Leckie 
had not paid the interest on the $23.84, and 
the $120.41 for improvements. The right of 
Mr. W. J. McCormick is placed by his coun- 
sel, upon the construction of the tenth sec- 
tion of the city chai-ter of 1820, by which it 
is provided, "that if, within two years from 
the day of any such sale" &c. "the proprietor 
or proprietors of any property which shall 
have been so sold" (for taxes) "his, her, or 
their heirs, agents, or legal representatives, 
shall repay to such purchaser the moneys 
paid for the taxes and expenses as afore- 
said, together with ten per cent, per annum, 
as interest thereon, or make a tender there- 
of, or shall deposit the same in the hands of 
the mayor of the city or other oflScer of the 
corporation appointed to receive the same, 
for the use of such purchaser," &c., "he, she, 
or they, shall be reinstated in his, her, or 
their original right and title as if no such 
sale had been made." And provided also, 
"that minors, mortgagees, and others hav- 
ing equitable interests in real property which 
shall be sold for taxes as aforesaid, shall be 
allowed one year after such minor's coming 
to, or being of, full age; or after such mort- 
gagees, or others having equitable interests, 
obtaining possession of, or a decree for the 
sale of, such property, to redeem the proper- 
ty so sold, from the purchaser or purchasers, 
his, her, or their assigns, on paying the 
amount of purchase-money so paid therefor, 
with ten per cent, interest thereon as afore- 
said, and all the taxes which have been paid 
thereon by the purchaser or his assignees, 
between ttie day of sale and the period of 
such redemption with ten per cent, interest 
on the amoimt of such taxes; and also the 
full value of the improvements which may 
have been made or erected on such property 
by the purchaser or his as^gns while the 
same was in his or her possession." It is 
contended that Mr. Leckie could not redeem 
under the first of those provisos because he 
was not the proprietor at the time of the 
tax-sale, nor the "legal representative" of 
such proprietor; and that the only effect of 
redemption is to reinstate the proprietor, his 
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heir or legal representative in Ms original 
right and title as if no sneh sale had been 
made; and therefore if Mr. Leekie can re- 
deem at all, it must he under the second 
proviso in favor of minors, mortgagees, and 
others having equitable interests; and be- 
fore he can redeem under that clause, he 
must pay the interest upon the $23.84 paid 
by Mr- MeCormielj: for taxes accruing since 
the tax-sale; and the ?120.41 for Improve- 
ments made while the property "was in his 
possession. 

It seemed, however, to the court, that the 
second proviso is cumulative, not exclusive. 
That it was meant to give to minors, &c., an 
additional privilege, not to prevent them from 
redeeming under the first proviso. It was 
intended that if, by reason of their minority, 
or by being mortgagees not in possession, or 
by having equitable interests only, they 
should be prevented from redeeming within 
the two years under the first proviso, they 
might redeem after the expiration of the two 
years, as soon as their disability should be re- 
moved. The second proviso does not pre- 
vent a minor, or mortgagee, &c., from redeem- 
ing under the first If Mr. Leekie can re- 
deem at all, it must be under the first pro- 
viso; for he is not a minor, nor a mortgagee, 
nor a person having an equitable interest. 
By the decree of the court the legal title was 
sold. Mr. Leclde became the purchaser, and 
might maintain his action of ejectment. He 
was the "legal representative" of the proprie- 
tor within the meaning of the first proviso. 
The tax-sale does not deprive the proprietor 
of his legal estate. The freehold or seisin 
in fact and in law, remain in him until the 
expiration of the two years allowed for 
redemption. Until that time, the purchaser 
has no title at law or in equity. It Is only 
an inchoate estate; a contingent interest; an 
incumbrance to the extent of the taxes, and 
expenses of sale. If the proprietor, within 
the two years, sell the property, the vendee 
is either as the proprietor, or as the legal 
representative of the proprietor, entitled to 
redeem. It cannot be intended, by the act, 
that upon repayment to the purchaser at the 
tax-sale, of the taxes, interest, and expenses 
by the vendee of the original proprietor, the 
vendor, (the original proprietor,) should be 
reinstated in his original title, so as to de- 
feat his intermediate sale; for the law au- 
thorizes the "legal representative*' of the 
original proprietor to- redeem, and declares 
that he (the legal representative) shall be 
reinstated in his original right and title, "as 
if no such" (tax) "sale had been made." It 
is evident that the intention of the law was 
that the right acquired by the purchaser at 
the tax-sale by paying into the city treasury 
the taxes and expenses of sale, should become 
void by the repayment, within the two years, 
of tne taxes, interest, and e^enses, by any 
person claiming title to the lot sold; so that 
the title should remain just as it would have 
been, if no sale had been made. The word 
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"reinstate," it is true, does not, with strict 
accuracy apply to a person who has pm'- 
chased the right of the original proprietor 
after the tax-sale; yet, as the law says that 
the legal representative of the proprietor shaU 
be reinstated in his original right, it is clear 
that the legislature meant to vest in the legal 
representative, all the right which would have 
been reinvested in the proprietor, if the re- 
demption-money had been paid by him, in- 
stead of his legal representative; and that 
they did not intend to restrict the word "re- 
instated" to its literal meaning; for if they 
did, the legal representative could, in no case 
be benefited under the act, by the redemption. 
The literal meaning of the word "reinstate" 
would confine the redemption to him in whom 
the title was at the time of the tax-sale, al- 
though the redemption-money were paiu by 
his vendee. The legal representative is to 
have the same right and title, after the re- 
demption, as he would have had if no such 
tax-sale had been made. This is the clear 
meaning of the act; and the word "reinstat- 
ed" must be construed consistently with, and 
cannot control that meaning. 

The court of chancery had authority to de- 
cree a sale of the lots. It had as full power 
to order the sale as Caldwell, the trustee, and 
McOormick, the cestui que trust, if he had 
been alive, would have had- A sale under 
the decree transferred the legal estate as 
completely, as if it had been conveyed by 
them. Like the tiUe under a. sheriffs sale, 
by fieri facias, the titie under the decree 
passes by the sale, without any deed of con- 
veyance. The sale conveyed all the titie of 
all the parties to the suit. Mr. Leclrie, the 
purchaser at that sale, was then the legal 
representative of the proprietor, within the 
meaning of the first proviso in the tenth sec- 
tion of the charter, and had (especially by 
the leave and order of the court,) a right to 
redeem. If he had a right to redeem, the 
redemption enured to his benefit by the ex- 
press words of the proviso. I have said that 
the privileges allowed to minors, mortgagees, 
&c., by the second proviso of that section, are 
cumulative to those allowed by the first pro- 
viso. This, I think, is apparent from the rea- 
son of the case, and from the words of the 
proviso. It is not reasonable to suppose that 
the legislature meant to put infants in a 
worse situation than adults. Such a supposi- 
tion would be contrary to the spirit of the 
common law. and the whole tenor of legisla- 
tion; and no reason can be given why they 
should not be allowed to redeem within the 
two years, as well as adults. If they should 
redeem within the two years, they would not 
be obliged to pay for any improvements; not 
only because the law expressly authorizes i^*- 
demption upon the repayment of the taxes 
and expenses and ten per cent, interest only, 
but because the purchaser under such tax- 
sale is not presumed nor permitted, by virtue 
of the sale, to take possession of the property, 
nor had he any legal titie thereto; so that if. 
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before the expiration of the two years, he 
should by any means obtain possession and 
make improvements, he would make them at 
his own peril. But if no redemption be mad a 
within the two years, and the purchaser at 
the tax-sale pay up the balance of the pur- 
chase-money and obtain a deed, and make 
improvements, then it is reasonable that any 
person, who is by law pei-mitted to redeem 
after the two years, should pay for any im- 
provements which the purchaser should have 
made after the expiration of the two years, 
and after his title had become complete at 
law; or, in the words of the second proviso, 
"while the same was in his possession;" the 
legislature not having contemplated that he 
could obtain the possession until the two 
years should have expired. By the words of 
this proviso, the minor coming to redeem 
must not only pay the taxes and expenses, 
and ten per cent, interest thereon, but must 
pay the amount of purchase-money so paid 
for, with ten per cent, interest thereon, and 
all the taxes that have been paid thereon by 
the purchaser, or his assigns, between the 
day of sale and the period of redemption, 
with ten per cent, interest on the amount of 
such taxes, and also the full value of the im- 
provements which may have been made or 
erected on such property by the purchaser, or 
his assigns, while the same was in his or 
their possesion. The person, who redeems 
under the second proviso, must pay the pur- 
chase-money so paid therefor. Until the ex- 
piration of the two years, nothing is to be 
paid by the purchaser but the taxes and ex- 
penses of sale. The purchase-money, as such, 
is not to be paid until the two years have 
elapsed. "The pui'chase-money so paid there- 
for" must, therefore, include not only the 
taxes and expenses of sale, paid at the time 
of the sale, but the residue of the purchase- 
money paid after the two years. This shows 
that the second proviso only applies to such 
as come to redeem after the expiration of the 
two years. A proprietor who seeks to re- 
deem within the two years, therefore, c.n- 
not be at all affected by the second proviso, 
and consequently cannot, under that proviso, 
be obliged to pay for any improvements, nor 
for the interest upon the taxes paid by the 
purchaser after the sale. The non-payment 
by Mr. Leclde for those improvements and 
that interest, therefore, is no reason why he 
should not be put into possession of the prop- 
erty which he has purchased. 

But it is said that the decree of the court 
is for the sale and conveyance of the prop- 
erty only, not for the possession; and that 
the defendants cannot be in contempt for not 
delivering up the possession. 

THE COURT, however,- was of opinion that 
its power to decree a sale of the property in- 
cluded a power to compel all the parties to 
submit to such decree, and to carry it into 
effect; and on the 6th of June, 1828, an in- 
junction was issued bs'' the court, command- 
ing the defendants and all other persons to 



deliver the possession to Mr. Leckie. This 
injunction having been served and disobeyed, 
and it having been suggested that Mrs. Mc- 
Cormick, the widow of the intestate, was en- 
titled to dower, a commission was issued, by 
order of the court and consent of parties, on 
the 14th of June, 1828, to assign her dower, 
which was returned executed; and the report 
of the commissioners assigning her dower 
was, on the 21st of June, 1828, confirmed by 
the court; and, upon the authority of the 
case of Garretson v. Cole, 1 Har. & J. 389, 
a writ of habere facias possessionem was 
ordered, agreeably to the form adopted by 
the chancellor in that case; which is not ex- 
actly the form of the common-law writ, but 
was framed by the chancellor to suit the 
occasion. See Act Md. 1785, c 72, § 27. 
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O'NEALE V. WILLIS. 

[2 Cranch, C. C. 108.] i 

Circuit Court, District of- Columbia. July 
Term, 1809. 

TVlTKESS — FkEEDMAX — COMPETENOT. 

Qufjere, whether a free colored man is a com- 
petent witness in a cause between white persons. 

Assault and battery, by beating the plain- 
tiff's slave. A free colored man was offered 
by the plaintiff as a witness. 

THE COURT was divided as to his admis- 
sion. 

CRANCH, Chief Judge, was in favor of ad- 
mitting him, upon the authority of U. S. v. 
Mullany [Case No. 15,832], in this court, at 
July term, 1809. 

THRUSTON, Circuit Judge, contra. The 
witness was not sworn. A jmror was with- 
drawn by consent. 
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ONE ANCHOR AND CHAIN. 

[2 Lowell, 549; 2 n Am. Law Rev. 615.] 

District Court, D. Massachusetts. Feb., 1877. 

Salvage. 

A steamship lost her anchor, at night, in a 
roadstead within the limits of the harbor of 
Boston, and a wrecker, knowing the owner- 
ship of the vessel, and that the owners were 
ready to contract for the recovery of the an- 

1 [Reported by Hon. William Crandi, Chief 
Judge.] 

2 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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chor, went in search of it, and succeeded in find- 
ing but was unable to raise it, when another 
wrecker, employed by the owners, came to the 
spot, and ofiEered him twenty-five dollars for 
what he had done; and, when that offer was re- 
jected, offered tlae use of a steam winch for 
raising the anchor. The first wrecker expended 
money and time in recovering the anchor, and 
refused a tender of fifty dollars. Held, that he 
should have twenty-five dollars, without costs. 

The steamship Palestine, in coming to an- 
chor inside of Boston light, at night, on Sat- 
urday, Jan. 6, 1876, lost an anchor and chain. 
On the f ollowmg Monday, Francis H. Oav- 
erly, one of the libellants, master of the 
■wrecking schooner Plover, who now "joins his 
crew with him in this proceeding, applied to 
the pilot who had brought in the steamship 
to give him the range of the place -where the 
anchor and chain were lost. The pilot replied 
that he supposed that the ag^its of the ship, 
Warren & Co., of Boston, were negotiating 
for the recovery of the property, and if Cap- 
tain Caverly -would bring an order from them, 
he would give him the information. With- 
out seeing the agents. Captain Caverly -went 
do-wn -with his vessel to the place he supposed 
to be that of -the loss, and succeeded in find- 
ing the end of the cable. While he was try- 
ing to raise the anchor, which was very heavy 
and -was fast in the clay, a wrecker came 
down who had been engaged by the agents of 
the ship, upon the terms that he should have 
twenty-five dollars if unsuccessful, and fifty 
dollars if he brought up the anchor and chain. 
This -wrecker had a steam winch, and offered 
the libellant, Caverly, who was not provided 
with such an apparatus, to let him have the 
use of it; he also offered to buy out the Ubel- 
lants. Both offers were rejected, and this 
■wrecker went back to Boston. Caverly found 
that he could not raise the anchor, and went 
to town and hired a -wrecker who had the 
necessary means, and who had been an un- 
successful bidder for the contract, to' come 
and raise the anchor, for forty dollars, which 
he did. The claimants tendered the libellant 
fifty dollars, which he refused. 

J. B. Richardson, for libellants. 
M. Storey, for claimants. 

LOWELI/, District Judge. There seems to 
be an un-written law in the harbor of Boston, 
that whoever first obtains possession of a lost 
anchor holds it against all the world \mtil his 
salvage is paid. Such a usage cannot stand 
the examination of the courts. This anchor 
and chain were not derelict in any proper 
sense. Their o-wners were known to the mas- 
ter of the Plover, and it was known that they 
had the hope and reasonable expectation of re- 
covering it. This libellant might have been 
a bidder for the contract, but he has no right 
to make his bid -with one end of the cable in 
his po^ession. • When the contractor came 



down and was prepared to offer him twenty- 
five dollars, which represented the full amount 
of trouble which the libellants had saved him, 
they should have accepted -the offer. 

They were likewise bound to accept the 
offer of his steam winch, their own appliances 
being inadequate, by which they would have 
saved a day and a large expense. The net 
result of these exertions is that the true and 
known owners of the property have met with 
delay, trouble, and the expenses of a lawsuit, 
all growing out of a mistaken notion that pos- 
session of another man's property gives the 
possessor a right to deal with it as he pleases. 

The cases of ships or goods picked up at 
sea, in which there can be no reasonable 
ground to believe that the owner would ever 
have seen them again if the salvor had not 
happened to find -them, have no application 
to an anchor and chain lost in a known spot 
within the limits of the port where the vessel 
Is lying. 

Considering that this is the first case of the 
kind, I shall allow the libellants the twenty- 
five dollars, without costs; though, in the 
next case of the kind, salvage will probably 
be refused. Decree accordingly. 
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Case Wo. 10,519. 

ONE HUNDRED AND EIGHTEEN 
STICKS OF TIMBER. 

[10 Ben. 86.] i 

District Court, E. D. New York. Aug., 1878. 

Chauter — Freight and Demdbrage — Lien — 

Change of Action in Rem to Action 

IN Peksonam. 

1. The master of a vessel filed a libel against 
the cargo, to recover freight and demurrage 
claimed under a charter and bill of lading. The 
consignee of the cargo, who had sold the cargo 
and had no interest in it, intervened and gave 
bonds for the cargo when it was seized under the 
process. The cargo had been delivered to the 
purchaser without notice of any claim of lien 
for freight and after the consignee had signed 
an agreement agreeing to pay $150 demurrage, 
and the consignee in his answer admitted that 
he was liable for the amount of freight due, 
but disputed the amount daimed by the vessel. 
The charter provided that freight was to be 
paid on the cargo, which consisted of lumber and 
timber, at so much "per M. inch board measure:" 
Held, that the lien of the vessel on the cargo had 
been lost 

2. As the consignee, who was the only party 
respondent before the court, was the par^ re- 
ally liable to pay what was due, the court would 
turn the proceeding into an action in personam, 
and give a decree against him for the amount 
of the freight due, according to the charter, and 
the $150 demurrage, which he had agreed to 
pay, but without interest or costs. 

[Distinguished in The Monte A., 12 Fed. 
333.] 

3. The meaning of the charter was, that all 
the timber carried was to pay freight, except 
only the butts of sticks where the ends were not 
square. 

A cargo of lumber and timber was brought 
from Port Royal, S. 0., to New York, under 
a charter party, and a bill of lading which 
specified 118 sticks of timber, amounting to 
171,206 feet, besides plank and resawed 
lumber, at $7.50 per M. freight for the tim- 
ber and $7.00 per M. freight for the plank 
and lumber. On arrival the master informed 
the consignee that there was a claim of $150 
for demurrage at Port Royal, and requested 
an advance on the freight. The consignee 
advanced $500, and also signed the follow- 
ing agreement: 

"New York, Oct. 9, 1876. I hereby agree 
to l>ecome responsible to the captain and 
owners of Sehr. A. G. Ireland, to the amount 
of $150, and to retain aU the balance in my 
hands ree'd from sale of said sehr's cargo 
after freight^ corn's., &c., are paid, subject 
to an attachment foi; demurrage," 

And a further advance of $150 was also 
made, and the cargo was discharged. The 
inspector who measured the 118 sticks of 
timber reported 160,212 feet measurement; 
and the consignee offered to pay freight at 
the rate of $7.50 for that amount, and for 
the rest of the cargo at the rate and meas- 
ure in the bill of lading, less the $650 ad- 
vanced, but refused to pay demurrage. The 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission,] 



cargo has been sold by the consignee and 
was taken away by the buyer as fast as 
discharged. The master libelled the cargo 
on the charter party for his freight and de- 
muri-age, and the consignee appeared as 
claimant of the cargo, and gave a stipula- 
tion for its value. 

D. & T. McMahon, for libellant 
John E. Risley, for claimant. 

BENEDICT, District Judge. This action 
is brought to enforce a lien against a cargo 
of timber, for freight and demurrage, due 
upon a charter party. The existence of the 
lien is denied by the claimants. The evi- 
dence shows that after the cargo arrived at 
the port of delivery, it was sold by the per- 
son to whom it had been consigned and 
who is the claimant in this action. After 
this sale had been effected, the timber was 
discharged from the vessel, and as fast 
as landed it was taken by the buyer and re- 
moved to his premises, where, in point of 
fact, a part of it had already been sawed 
when the libel herein was filed. 

It further appears that the master and a 
part owner of the vessel were informed be- 
fore the cargo was landed of the consignee's 
intention to sell the timber, and promised not 
to give the buyer notice of any claim upon 
It, lest thereby the sale should be broken up. 
It still further appears that an agreement 
was come to between the master and owner 
of the vessel and the consignee of the cargo 
as to the amount of the demurrage due, 
in which agreement not only was there no 
mention of an intention to claim a lien up- 
on the cargo, but a sale of the cargo and 
a receipt of the proceeds by the consignee 
was plainly contemplated. 

These significant facts are inconsistent 
with the idea that it was intended to look 
to the cargo after its landing for either 
freight or demurrage. The only evidence 
pointing to an opposite conclusion is that 
respecting the remark made at the close 
of the interview at which the agreement as 
to the demurrage was made. This con- 
versation is denied by the consignee, but if 
it occurred as claimed by the libellant, it is 
not inconsistent with the fact, clearly proved, 
that the intention of the master and owner 
was to pei'mit the consignee to sell the 
cargo and receive the proceeds and to with- 
hold from the buyer the fact that the freight 
and demurrage had not been paid. A de- 
livery of cargo by the vessel to a third paity 
who has purchased the same and agreed to 
pay the consignee therefor, with the knowl- 
edge of the shipmaster, who has intentional- 
ly withheld from the buyer information of 
any intention to hold the cargo for the 
freight, in case the freight should not be 
paid by the consignee, amounts to a waiver 
of the lien for freight. 

I am therefore of the opinion that the 
libellant has now no lien for freight upon 
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the cargo proceeded against But In this 
case, it appears from the record, that the 
party before the court as claimant of the 
cargo, is not the person who purchased the 
timber, and to -whom it was delivered from 
the vessel, but the consignee— who, as now 
appears, had no interest in the cai-go at the 
time it was seized, but who has here inter- 
vened without objection talsen by the libel- 
lants, and has filed his own stipulation for 
value— so that any decree rendered in this 
cause must, of necessity, be made against 
the consignee. The party thus before the 
court was knowing tr^ all the facts attend- 
ing the carriage and delivery of the cargo, 
and in his answer admits himself to be 
liable for the freight due upon the charter 
party. The question, then, is presented 
whether it is not permissible in a court 
of admiralty to treat this action as an ac- 
tion in personam against the person "vyl^ose 
stipulation is in court, and give a decree 
accordingly. There is no possibility of any 
injustice being done by such a course. 

The issue raised by the pleadings presented 
every question that can be raised in respect 
to the liabiUty of the claimant, and one ad- 
ditional question, viz.: that of a lien. The 
fact that the claimant was the consignee of 
the cargo, who received and sold the same, 
and now has of the proceeds an amount 
equal to the freight and demurrage, appears 
by the testimony of the consignee himself; 
and in addition to the admission of liability 
in the answer, the evidence tendered in sup- 
port of the libel proves every fact upon 
which the liability of the claimant depends, 
nor is there any pretence that any other or 
different state of facts can be shown. 

Inasmuch, therefore, as the pleadings in- 
volve the question of the claimant's liability 
and as a decree in favor of the libellant in 
this action wiU be, in substance, a decree 
against the claimant, for a Uability admitted 
by his answer, it would seem to be not only 
just, but in harmony with the principles 
upon which proceedings in admiralty are 
conducted, to disregard the form of the 
proceeding, and instead of remitting these 
parties to an action in personam, where 
precisely the same facts would appear, to 
determine in this action the question which 
the pleadings present, viz.: the amount of 
freight due the libellant and give a decree 
for that amount against the consignee, who 
has volunteered to intervene in this action, 
and has obtained the release of the cargo by 
giving his own stipulation for its value. 
It is not supposed that such a course could 
be pursued if the owner of the timber was 
before the court as claimant. Nor could it 
be adopted as against this claimant if the 
result would necessarily be to charge him 
with the costs, for it would be imjust to sad- 
dle the costs of the action upon the party 
who succeeds upon a question decisive of 
the right of the libellant to institute the 
action in the form adopted. But in admiral- 
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ty, costs are in the discretion of the court 
and, as a matter of course, no costs will 
be given to the libellant I should even 
give costs to the claimant were it not 
for the fact that his appearance as claimant, 
contesting the libellant's demand, was whol- 
ly gratuitious, as at the time of filing the 
libel he had no interest whatever 4n the 
property proceeded against. 

I am not aware of any adjudged case in 
which a course similar to the one above in- 
dicated has been pursued; but cases will, I 
think, be found tending to support such ac- 
tion on the part of the court. See Shepjpard 
V. Taylor, 5 Pet [30 U. S.] 701, for a case 
where an action in personam was tumied in- 
to an action in rem. 

I proceed, therefore, to determine the 
amount of freight owing by the claimant to 
the libellant upon the facts proved. It may 
be fii-st observed that the position of the 
claimant is not that of one who has ad- 
vanced money upon a clean bill of lading, 
for, as clearly appears, when the claimant 
made his advance he knew that the cargo 
was being transported under a charter par- 
ty and had made himself acquainted with 
the terms of that instrument No doubt can 
therefore be entertained as to his liability 
to pay the freight due, according to the char- 
ter party. Indeed, he admits his liability 
in the answer he has filed. 

But a single question has been raised as to 
the amount of freight' due. The consignee 
disputes the method by which the timber 
was measured by the libellant for the pur- 
pose of calculating the freight 

The provision of the charter is that the 
freight shall be 57 and $7.50 "per M.. inch 
board measure." The consignee has con- 
tended that the meaning of this provision 
is that the freight is to be calculated upon 
a sale-inspection measurement, in which all 
broken, unsound and unmarketable parts 
are excluded from the measurement To 
this view I cannot accede. The meaning of 
the charter is that all the timber carried is 
to pay freight excepting only the butts of 
sticks whose ends are not square. So the 
timber was measured by the witness Arm- 
sti'ong, as I understand his testimony, and 
a decree will therefore be entered for freight,, 
calculating it at the rates named in the char- 
ter party, upon the quantity given by the 
witness referred to, unless the claimant 
desires to institute a more particular inquiry 
as to the quantity when measured in the 
manner indicated. There is a possibility 
that the witness may have been misunder- 
stood, and permission is therefore given to 
the claimant to institute such inquiry if he 
so desires. 

Thus far I have confined my attention 
to the question of freight alone. The libel 
also claims demurrage at the rate named in 
the charter party for detention of the ves- 
sel while loading. 
Upon this question the claimant has set 
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up in his answer and proved an agreement 
on his part to be personally responsible for 
demuri-age to the amount of $150. I enter- 
tain no doubt of the personal liability of 
the consignee for this amount upon the 
agreement which he entered into, and hav- 
ing himself set up and proved the agree- 
ment, no injustice "will be done by rendering 
a decree against him in this action for that 
amount of demurrage as well as the freight, 
less the payments made on account. I allow 
no interest and, for the reasons above stated, 
no costs to either party. 

Jjet a decree be entered in accordance with 
this opinion. 



Case No. 10,5S0. 

ONE HUNDRED AND PIFTY-ONE TONS 
OF COAL. 

[4 Blatchf. 368; 15 Int. Rev. Ree. 34; 6 Am. 
Law Rev. 759.] i 

Circuit Coxat, S. D. New York. Sept. 30, 1859.2 

Carbiers^Lien fob Freight— Delivery — 
Effect. 

1. The mere manual delivery of an article 
by a carrier to the consignee, does not, of it- 
self, operate necessarily to discharge the car- 
rier's lien for the freight; but the delivery must 
be made with the intent of parting with the 
lien. 

[Cited in The Santee, Case No. 12,328; Sis 
Hundred Tons of Iron Ore, 9 Fed. 597. Dis- 
tinguished in Costello v. 734,700 Laiiis, 44 
Fed. 108.] 

2. A delivery made under the expectation that 
the freight will be paid at the time, is not such 
a delivery as parts with the lien, and the car- 
rier may afterwards libel the article in rem, in 
admiraJty, for the freight. 

[Distinguished in Egan v. A Cargo of Spruce 
Lath.] 

[3. Cited in The Mary K. Campbell, 40 Fed. 
907, to the point that the application by tiie 
court of payments to items not liens is unobjec- 
tionable, if there has been no special application 
by the parties.] 

[Appeal from the district court of the tTnit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed [by John 
Gaughran] in the disti-ict court, to recover 
freight for the transportation of one hundred 
and fifty-one tons of coal. After a decree 
by that court in favor of the libellant [Case 
No. 5,273], the claimant appealed to this 
court. 

Charles L. Benedict and Burr & Benedict, 
for libellant 

John E. BurriU, Jr., and Davidson & Bur- 
rill, for claimant. 

NELSON, Circuit Justice. According to 
the bill of lading in this ease, the coal was 
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trict Judge, and here reprinted by permission. 
6 Am. Law Rev. 759, contains only a partial re- 
port.] 

2 [Affirming Case No. 5,273.] 



to be delivered at Peck slip. East river, to 
William Jarvis, or his assigns, on the pay- 
ment of freight, at one dollar and eighty-five 
cents per ton. The libel charges, that the 
vessel arrived, with the coal, at the port of 
New York; that notice was given to the con- 
signee, who requested that it might be deliv- 
ered at his place of business in the city, 59 
Ann street, and agreed to pay the expense of 
such delivery at the rate of twenty-five cents 
per load; that the coal was delivered accord- 
ingly, in good order and condition, and ac- 
cepted and received by him; and that, never- 
theless, he refused to pay the freight and the 
expense of delivering the coal. An answer 
was put in, but it is not material to notice 
it, as the case was heard in the court below, 
and in this court, upon the admission by the 
claimant, that the facts were as stated in 
the libel. I lay out of view the deposition 
taken and produced in this court, as not put 
in in time to be read as a part of the proof. 

The question presented is, whether or not, 
upon the case as made out in the libel, the 
libellant, by delivering the coal, parted with 
his lien upon it for the freight? If he did, 
he cannot pursue and attach it in the admiral- 
ty, as being still a security for the freight 
money. The claimant must defeat the de- 
mand, if at all, upon a diy point of law, as the 
case admitted assumes that the money is just- 
ly due to the libellant, and the rights of no 
third or innocent party exist or intervene. 
Now, the mere manual delivery of the coal 
by the carrier to the consignee, does not, of 
itself, operate, necessai-ily, to discharge the 
lien. The delivery must be made with the 
intent of parting with his interest in it, or 
under circumstances from which the law will 
infer such an intent. The act of the pai-ty 
is characterized by the intent with which it 
is performed, either expressly or by necessaiy 
implication. Therefore, a delivery of the ar- 
ticle according to the terms of the bill of 
lading, and the taking possession of it by the 
consignee, under the expectation that the 
freight will be paid at the time, is not such 
a delivery as parts with the lien. 

I remember a class of cases, where, by the 
bill of lading, the freight was to be paid on 
delivery, but, according to usage, the bills 
were not presented till two or three days af t^ 
erwards, so that the consignee might have 
time to ascertain the correctness of the ship- 
ment of the goods, and in which it was held, 
that, as between the parties, the delivery was 
conditional, not to become absolute till the 
payment of the money. It was otherwise 
where the rights of third parties intervened. 
These cases illustrate the principle above 
stated. 

Now, as I understand this case, as present- 
ed in the libel, the demand of the freight was 
made as soon as the coal was delivered, and 
the delivery was made under an expectation 
of the payment. According to the bill of lad- 
ing, the coal was to be delivered at Peek slip; 
but, by an agreement between the parties. 
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the place was changed to 59 Ann street. This 
changed the mode of delivery. Instead of 
behig delivered at the dodJ, or the ship's 
taclde, it was delivered in carts, and, when 
thus delivered, to the satisfaction of the con- 
signee, the payment was demanded.. This is, 
I thinlj, the fair interpretation of the facts 
admitted, and, in this view, it is clear that 
the lien was not discharged. 

As to the objection that the court below in- 
cluded in its decree the amount of the cart- 
age across the city, it is not sustamed, as wiU 
be seen by a reference to the decree itself. 
It allows the cartage to be deducted from any 
payments that may have been previously 
made. Whether any had been so made no- 
where appears, and, if they had, unless they 
were specially made upon the freight, the ap- 
plication of them to the cartage would be un- 
objectioDable. Decree affirmed. 



ONE HUNDRED AND FIFTY-ONE TONS 
OF COAL (GAUG-HRAN v.). See Case No. 
5,273. 

ONE HUNDRED AND FIFTy-SIX PACK- 
AGES OF TEA (UNITED STATES v.). 
See Case No. 15,933. 

ONE HUNDRED AND PIFTY-THREE 
BARRELS OF DISTILLED SPIRITS 
(UNITED STATES v.). See Case No. 15,- 
934. 

ONE HUNDRED AND FORTY BARRELS 
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ONE HUNDRED AND FORTY-SIX THOU- 
SAND, SIX HUNDRED AND FIFTY 
CLAPBOARDS (UNITED STATES v.). 
See Case No. 15,935. 



Case 1^0. 10,531. 

ONE HUNDRED AND NINETY-FOUR 
SHAWLS. 

[1 Abb. Adm. 317; i 6 N. Y. Leg. Ohs. 369.] 

District Court, S. D. New York. July, 1848. 

Admik-UiTY— Suits between Foreigjteks — 
Salvage, 

1. It rests in the discretion of a court of ad- 
miralty whose aid is invoked to the settlement 
of a controversy between foreigners, to hear 
and determine i^ or to remit the parties to their 
home forum. 

[Cited in The Maggie Hammond v. Morland, 9 
Wall. (76 U. S.) 450; The Carolina, 14 Fed. 
426.] 

2. There is no authority of weight which im- 
poses on the courts of our own country the 
necessity of determining controversies between 
foreigners resident abroad, either in common- 
law proceedings, txansitory in their nature, or 
in maritime suits prosecuted in rem. 

[Cited in The Belgenland, 114 U. S. 365, 5 
Sup. Ct 864.] 

3. As a general rule, where the only question 
in a salvage suit is as to the rate of reward, and 
the salved property is within the jurisdiction of 
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the court; a court of admiralty, in this country, 
will entertain the suit, notwithstanding that all 
the parties are foreigners. 
[Cited in Studley v. Baker, Case No. 13,559.] 

4. It seems, that when in a salvage suit be- 
tween foreigners, the answer charges the libel- 
lant with wanton misconduct in obtaining pos- 
session of the property, and prays the privilege 
to contest the claim of the lihellant before the 
courts of their common country, the case should 
be dismissed to the home forum. 

5. What considerations will govern a court of 
admiralty in determining to exercise or decline 
jurisdiction of a suit between foreigners. 

[Cited in The Russia, Case No. 12,168; Bern- 
hard V. Creene. Id. 1.349.] 

This was a libel in rem, filed by Thomas 
Orowell and others, the owner, master, and 
crew of the bark Reliance, against one hun- 
dred and ninety-four shawls, and certain 
other articles salved by the libellants from 
the wreck of the Lady Kenneway, to recover 
salvage compensation. The Reliance was a 
British vessel, owned in Liverpool. The libel- 
lants were all of them British subjects and 
residents, and the crew of the bark were all 
shipped for the voyage during which the sal- 
vage for which compensation was now 
claimed was effected, under British articles. 
The leading circumstances upon which the 
claim to salvage compensation was based, 
were, according to the statements of the libel 
as follows: The bark Reliance left Liver- 
pool on November 1, 1847, bound to New 
York, and ultimately back to Liverpool— hav- 
ing a crew of nineteen men and five boys, 
and being laden with a cargo of iron and 
salt, and having on board, also, about 280 
passengers. On the 16th of November she 
fell in with the Lady Kenneway, as alleged 
in the libel, in latitude 44° 54', and longitude 
9° 54', on soundings, near the coast of Eng- 
land, and boarded her at mid-day. The wind 
was light, and the weather, at the time, mild. 
No person was found on board." The rudder 
of the Lady Kenneway was gone, and she 
had five feet water in her hold, but otherwise 
she appeared staimch and soun.d. Another 
British brig was found lying ofE near her 
at the time, and a boat's crew from that ves- 
sel came on board whilst the libellants were 
there, and took away a boat load of her 
cargo, but refused to give the name of their 
vessel. The Lady Kenneway was a British 
East Indiaman. She was owned in London, 
and was on a voyage from Bombay to Lon- 
don, laden with a cargo of shawls, silks, cof- 
fee, rice, and arrowroot. The mate of the 
Reliance offered to take the Lady Kenneway 
into port, with the aid of a small crew, but 
the master of the Reliance considered that 
it was not advisable to attempt her salvage 
with hi.s own vessel or crew, and ordered to 
be taken from her to his vessel several cases, 
which were found to contain 194 shawls; 
there were also so taken some pieces of silk, 
portions of the sails of the vessel, of her 
tackle, provisions, and ship's stores, &c. 
After being engaged in that service three or 
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four hours, the libellants abandoned the ves- 
sel, leaving the British brig near her, and 
continued their voyage to New York, where 
they arrived on December 1, 18i7. The Lady 
Kenneway was subsequently taken into 
Portsmouth, England, but who were the sal- 
vors did not appear upon the proofs in this 
ease. 

On the 22d of December, the first libel was 
filed in this court against the chief part of the 
articles brought from the Lady Kenneway; 
on the 24th a supplemental bill was filed, 
specifying various other articles omitted in 
the first. On the 30th of November, the Brit- 
ish consul, by leave of the court, intervened 
in behalf of the unknown British owners, 
praying the court to order restitution for 
their benefit of the property attached, after 
allowing the libellants a reasonable salvage, 
if, in the judgment of the court, "they proved 
a case of derelict, and their consequent right 
to salvage." On January 3, 1848, an appear- 
ance and claim was entered in behalf of 
Arbuthnot, Evart & Co., of Liverpool, for 
forty shawls, parcel of the one hundred and 
ninety-four taken out of the Lady Kenne- 
way. On March 28, 1848, Frith, Sands & 
Co., of LiverpQOl, by leave of the court, filed 
their claim to sixty-six of said shawls; and 
on June 8, 1848, John Bibby & Sons, of Liver- 
pool, in like manner filed their claim to fifty- 
one of said shawls. No claims were inter- 
posed by owners for the residue of the prop- 
erty under attachment in the suit. 

The individual claimants, as well as the 
consul, set up defences against the award of 
salvage, charging that the libellants embez- 
zled portions of the goods taken out of the 
Lady Kenneway, and committed waste, dam- 
age, and destruction of the apparel and stores 
of the vessel whilst on board of her. The 
claims and answers also insisted that the 
libellants had no rightful authority, under 
the circumstances, to remove from the ves- 
sel the portion of her cargo taken away. The 
answers and claims of Frith, Sands & Co., 
and of John Bibby & Sons, furthermore in- 
sisted that the court should 'decline jurisdic- 
tion in the case, because the Lady Kenne- 
way was an English vessel, then on a home- 
ward voyage, with her cargo for an English 
market, and the Reliance, at the time, was 
an English vessel, with a British crew on 
board, who had signed British articles, and 
that accordingly both vessel and libellants 
were bound to return to terminate the voy- 
age at a British port. 

On March 7, 1848, an action by the United 
States against the master of the Reliance, 
for a penalty of $400, for landing in this port 
some of the said shawls without a permit, 
was tried in this court; and on the 22d of 
March a like action against the carpenter of 
the vessel for a like offence, was also tried, 
and by written stipulation between the proc- 
tors of the libellants and of the claimants, 
the testimony given on those trials was re- 
ceived as part of the proofs in this cause. 



Each of the parties, also, put in voluminous 
documentary proofs upon the issues involved. 

Phillip Hamilton and W. Q. Morton, for 
libellants. 
Charles Edwards, for claimants. 

BETTS, District Judge, An objection is 
taken by the claimants to the mode of pro- 
ceeding adopted in this xjause, which is deem- 
ed by them to be of great importance in its 
bearing upon the merits; as is also the omis- 
sion in the original and supplemental libel 
of any averment that the master of the Re- 
liance entered in his log a full specification 
of the articles taken by him from the Lady 
Kenneway. The conclusion to which the 
court has arrived upon another branch of the 
defence will, however, render it unnecessary 
to consider those points. 

1 have carefully examined all the proofs in 
the cause, as well those taken originally in 
this action as those introduced by stipula- 
tion from the suits prosecuted on behalf of 
the United States, in order that I might sat- 
isfy my mind whether the libellants had es- 
tablished a case of manifest justice on their 
part; and whether the property under arrest 
was so circumstanced as to render it import- 
ant to all Interested in it. that this court 
should deteiToine to what extent it was 
chargeable in behalf of the libellants; or 
whether, in order to insure the ultimate reali- 
zation of its value to those concerned, it was 
advisable that the court should decree its 
sale; for I regard it as resting in the sound 
discretion of the court, on all the facts and 
circumstances of the case, to exercise or de- 
cline jurisdiction over the property arrested. 

As a general principle, the citizens or sub- 
jects of the same nation have no right to 
invoke a foreign tribunal to adjudicate be- 
tween them, as to matters of tort or contract 
solely affecting themselves. It rests in the 
discretion of the court, whose authority is 
invoked, to determine whether it will take 
cognizance of such matters or not.2 Rea v. 
Hay den, 3 Mass. 24; Gardner v. Thomas, 14 
Johns. 134; Johnson v. Dalton, 1 Cow. 548; 
The Courtney, Edw. Adm. 239; The Madon- 
na, 1 Dod. 37. The last two cases in admiral- 
ty proceed upon the same doctrine, although 
maritime courts will probably exercise a dis- 
cretion in support of actions between for- 
eigners, upon a broader view of collateral 
equities than would be entertained by courts 
of law. The Jerusalem [Case No. 7,293]. 

As maritime courts proceed upon a common 
rule of right and compensation in salvage 
cases, the question of jurisdiction in that 
class of actions will seldom be raised or re- 
garded before them. 

The coiurts will take cognizance of those 

2 See, also, upon the subject of jurisdiction 
over foreigners, the case of Davis t. Leslie 
[Case No. 3,639]; The Infanta [Id. 7,030]; and 
Bucker v. Klorkgeter [Id. 2,083], decided in 
January, 1849. 
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cases as matters of course, if either party is 
territorially within the jurisdiction of the 
court; and the property being brought with- 
in their jurisdiction, although the salvors 
and claimants may be citizens or subjects of 
different nations, the court will unhesitating- 
ly dispose of the subject, if satisfied that the 
whole right is before it,— salvage being es- 
sentially a question of the jus gentium. The 
Two Friends, 1 C. Rob. Adm. 271;' The Blai- 
reau, 2 Cranch [6 U. SJ 248. 

In The Jerusalem [supra], Judge Story 
maintains strenuously the propriety of ad- 
miralty courts taking cognizance, it would 
seem, of all actions in rem, although for- 
eigners are solely interested, whenever the 
situs rei under contestation is found within 
their territorial authority. But his reason- 
ing still moves within the qualification that 
the court, having the legal capacity to adjudi- 
cate in such matters, is not bound to remit 
them to the forum of -the litigant parties. 

Guarded by that limitation, the rule may be 
serviceable to the navigation and intercourse 
of commercial nations, and be of convenient 
and wholesome application. 

I find no authority of weight which imposes 
on the courts of our country the necessity of 
determining controversies between foreign- 
ers resident abroad, either in common-law 
actions, transitory in their nature, or mari- 
time proceedings when the remedy is in rem. 

If the doctrine were peremptory, imparting 
to suitors the right to such aid, and imposing 
on courts the obligation to afford it, actions 
for supplies and materials, on charter-parties 
and bills of lading, or by mechanics for labor, 
would be comprehended within the class, 
equally with suits for wages on bottomry 
bonds or for salvage compensation. 

I am satisfied the law is not so. In my 
judgment it would be lamentable if courts 
were compelled to defer the business of the 
citizens of the country to bestow their time 
on litigations between parties owing no al- 
legiance to its law^, and contributing in no 
way to its support. 

Should it transpire, in the progress of the 
litigation, that the law of the domicile of the 
paities must be ascertained in order to ad- 
judge rightly on their claims, or that wit- 
nesses must be examined there to fix the 
facts in controversy, the court might be com- 
pelled to suspend its movement, and wait 
until these cardinal particulars could be sup- 
plied from abroad. Every tribunal experi- 
ences the inconvenience and unsatisfactori- 
ness of so settling controversies between 
those even who can have no other means of 
redress, and will recognize the value of the 
principle which enables them, in regard to 
foreigners, to remit their controversies to 
their home tiibunals, where the law is. 
known, and the facts can be more surely de- 
termined. 

This court has, in repeated instances, acted 
upon this acceptation of the law; and be- 
lieving it to be the sound and safe rule, I 
ISfed.cas.— 45 



shall adhere to it in all cases authorizing 
that exercise of discretion. 

The question to be considered is, whether, 
in this case, the rights of parties would be 
best promoted by retaining the case and dis- 
posing of the subject here, or by remitting 
it to the home courts of the salvors and 
claimants. 

The answer advances many grave imputa- 
tions against the conduct of the master and 
seamen on board the wreck, and after the 
property came into their possession, and these 
charges are not without color of proof to 
support them. Their case does not, accord- 
ingly, come before the court with the most 
persuasive claims to its interposition and fa- 
vor. When salvage services are eminently 
meritorious, and the only inquiry to be made 
is the rate of reward to be allotted, admiral- 
ty courts would be* solicitous to give every 
practicable dispatch to suits by the salvors, 
and relieve them both from delay and ex- 
pense in obtaining their just reward. If 
would scarcely occur that any court would 
withhold its aid from such suitors. 

It is quite different when the foreign oT^ner 
of the property charges his fellow-subject 
with embezzlement and spoliation, and other 
wanton misconduct in respect to it, and prays- 
the privilege to contest his claim to compen- 
sation before the authorities of their common 
countiT. 

Independent of that aspect of this case, it is 
attended by other particulars most proper to 
be inquired into and adjudicated by an Eng- 
lish court, and which could hardly be fitly 
appreciated or justly disposed of by a foreign 
one. There are several of these particulars: 

1. The application and effect of certain pro- 
visions in two acts of parliament in relation 
to salvage services. 

The claimants Supposed this transaction 
within the provisions of the act of 1 & " 
Geo. IV., c. 75, and that the master of the 
Reliance had acted in direct violation of sec- 
tion 13 of that statute. 

It had escaped the notice of the advocates 
that the acts of 9 & 10 Vict c. 99, § 2, re- 
peals the former statute. The latter act has 
been closely criticized by English writers, b^ 
cause of its unskilful and somewhat con- 
fused enactments (Law Mag^, Feb., 1847, art 
2); yet section 30 would seem, notwithstand- 
ing, to embody substantially the provisions of 
section 13 of the act of 1 & 2 Geo. rv. At 
all events,, it more appropriately belongs .to 
the English judiciary to settle its meaning, 
and determine whether the master of the 
Reliance has acted in violation of the direc- 
tions of the statute; as also what were his 
obligations by the local law, under the cir- 
cumstances, in regard to the wrecked vessel 
or her cargo. 

If that statute applies to this transaction, 
then there is a further and urgent reason for 
referring the whole matter to the English 
courts, because the master would, by the 
provisions of the act, be subject to a penalty 
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of £100, and double the value of the goods 
taken by him, for failing, on the return of his 
vessel, to bring before the commissioner of 
salvage or the high court of admiralty, the 
property removed from the Lady Kenneway. 

2. The Lady Kenneway was, shortly after 
the libellants left her, saved and taken into 
England. Most intimately, if not necessarily, 
connected with the manner and merit of the 
salvage of the vessel and the appropriate re- 
ward for it, must be that also of the salvage 
of the cargo, whether made by one or dif- 
ferent sets of salvors. The Emma, 2 W. 
Bob. Adm. 315. 

3. The termination of the voyage of the 
Reliance was in England, where it is to be 
presumed she would arrive within a short 
period after leaving this port, and it is most 
fitting that the question of the obligations 
and privileges of her master and crew, in re- 
spect to services rendered a British vessel, a 
wreck or in distress on the Englisli coast, 
should be determined in the courts of that 
nation. 

4. The shawls taken from the wreck were 
of great price, composing the chief value of 
all the property removed to the Reliance. It 
was found on the trials before referred to, 
that these articles were essentially adapted 
to the English and European market, and 
were comparatively unsalable in the Amer- 
ican market They were transshipped from 
a vessel bound to London, and near her des- 
tination, and it is a question of deep import, 
which cannot be evaded in the decision of the 
cause, whether the conduct of the master of 
the Reliance, in transporting such a cargo, 
situated as he found this, to a distance so 
remote from its proper and available mar- 
ket, was excusable; and even if excusable 
in law, whether he can found upon it a 
claim to remuneration as for a- meritorious 
salvage. 

Not only is this question itself more suit- 
ably addressed to the consideration of an 
English than an American court, but an in- 
gredient for its just disposition not in the 
case before me, must necessarily be brought 
to the attention of the tribunals there— the 
actual condition of the Lady Kenneway at 
the time, and the facility or delay the Re- 
liance would have incuiTed in saving her, in 
the estimation of her salvors', or of persons 
-who visited her after she had been deserted. 
, Other particulars in the ease, of no unim- 
portant Influence, might also be referred to, 
but enough have been stated to satisfy my 
judgment that the exercise of a sound dis- 
■cretion reauires me to dismiss this prosecu- 
tion, and remit the property and cause to the 
proper forum in Great Britain. 

A decree will accordingly be entered, dis- 
charging the property from an-est, each par- 
ty to pay his own costs in this court, ex- 
cept that in respect to the British consul, 
who intervened officially in protection of the 
rights of absent and unknown owners, his 
taxable costs are to be paid before the order 



for delivering up the property is executed. 
It will be manifest from the face of the or- 
der, that the payment of these costs is com- 
pulsory, and by authority of the court hav- 
ing possession of the property, and as a 
condition to its surrender; and It will doubt- 
less be a document which may avail in evi- 
dence before the British tribunals, and be 
there regarded in the final award of com- 
pensation* and costs between the libellants 
and the owners of the property. 

I regret that other engagements in the cir- 
cuit court, and in the business before this 
court having precedence of this cause, have 
delayed the disposal of the case much beyond 
the period usual in these courts, after a hear- 
ing is completed. But as the property is not 
in its nature perishable, it is presumable 
that no other consequence has resulted from 
a delay of six weeks, than an inconvenience 
to the parties; to the one in having the re- 
ward they may be entitled to deferred, and 
to the other in losing for the time the use or 
proceeds of the property. 

As the libellants may not reclaim the prop- 
erty attached in their behalf, the decree will 
make provision enabling the claimants who 
have intervened in their own right, and the 
British consul in behalf of unknown owners, 
to take the goods out of court and ship them 
to their port of destination. 

Decree accordingly. 



ONE HUNDRED AND NINETY-FOUR 
SLAVES {JERBY v.). See Case No. 7,288. 

ONE HUNDRED AND SEVENTEEN 
PACKAGES PLUG TOBACCO (UNIT- 
ED STATES v.). See Case No. 15,936. 



Case No. 10,532- 

ONE HUNDRED AND SBVENTY-E*IVE 
TONS OF COAL. 

[9 Ben. 400.] i 

District Court, S. D. New -York. March, 1878. 

Bill of Ladisg— Fjreight— Delivekt — Damages 
FOR Delat. 

1. Under a bill of lading given by a canal- 
boat for 250 tons of coal, deliverable to M. or 
his assigns, "he or they paying freight for the 
same at" so much per ton, no freight is due 
until aU of the coal is delivered, unless the de- 
livery is pievented by the act or fault of the 
shipper or the consignee. 

[Cited in Clark v. Five Hundred and Five 
Thousand Feet of Lumber, 12 O. O. A. 62S, 
65 Fed. 239.] 

2. Under a bill of lading containing no clause 
as to rate of discharging, the only obligation rest- 
ing on the consignee is to take the cargo in the 
customary way, with reasonable diligence; and 
a delay of the boat in waiting for her regular 
turn at the wharf for unloading was held, in this 
case, not to make the owner of the cargo liable 

. in damages for the detention of the boat. 

In admiralty. 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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Hv O. Soutliworth, for libellant. 
-G. P. Hawes, for claimants. - - 

BLATCHFORD, District Judge. On the 
IStli of July, 1876, the Lehigh Valley Rail- 
road Company shipped on board of a canal- 
boat owned by the libellanl^ at Perth Am- 
boy, New Jersey, 250 tons of coal, under a 
bill of lading, which bound the boat to de- 
liver the coal at Jei-sey Oity, New Jersey, 
unto Matthiesen & Werchers "or their as- 
signs, he or they paying freight for the 
same at the rate of thirty-five cents per 
ton." The bill of lading states that the 
coal is shipped on account of the New York 
Fuel & Grate Bar Company. Matthiesen & 
"Werchers carried on a sugar refinery at 
Jersey City. This coal was for use by them 
and was to be unloaded at their wharf. 
The libellant, who was also master of the 
canal-boat, arrived with his boat and cargo 
at a point near the sugar-refinery wharf, on 
the 19th of July, and reported his arrival, 
and on that day notified the clerk of the re- 
finery, who was the proper person, of the 
arrival of the coal. At that time there were 
other boats with cargoes of coal lying there 
awaiting their turns to discharge on the 
wharf, and having precedence, in time, of 
this canal-boat. These prior vessels were 
discharged as rapidly as the existing facili- 
ties of the wharf permitted, and there was 
no unreasonable delay in giving a berth, in 
turn, to this canal-boat. She lay outside of 
the other boats, awaiting her turn, until 
July 26th. On that day she was put along- 
side of the wharf and some of. the coal was 
discharged, "leaving the libelled coal on 
board. The libellant then demanded of the 
secretary of the New York Fuel & Grate 
Bar Co., who owned the coal and are the 
claimants of the coal libelled in this suit, 
that that company should pay him damage 
for the detention of the boat. This was not 
done, and the libellant refused to, deliver 
any more of the coal. On the 29th' of July 
this libel was filed against the coal still on 
board of the canal-boat. It claims to recov- 
er the balance due for full freight on the 
250 tons, namely, §35. The freight by the 
bill of lading is ?87.50. The libellant was 
paid $5 on account of freight, and credits 
on the freight $7.50, being *3 cents a ton paid 
by the shippers for trimming, and §40 more, 
being 16 cents a ton for unloading, which 
unloading he was chargeable with. " The li- 
bel also claims for five days' damage for de- 
tention, at §10 a day, allowing four days of 
the nine as a proper time for unloading. 

It is quite clear that the libellant was not 
entitled to his freight-money when the libel 
Avas filed. He had not delivered his cargo. 
The freight was not due till the whole was 
delivered. The rate of freight stated in the 
bill of lading— so much per ton — does not 
make the freight payable ton per ton, as the 
ecal is delivered. The 250 tons .are to be 
delivered, and then the freight for the 250 



tons is payable. The expression of the rate 
per ton has no more effect" than if the billt 
of lading had said, "paying $87.50 freight 
■ for the same, which is at the rate of thirty- 
five cents per ton." There can be no action 
for freight unless delivery is either made, 
or prevented from being made by the act or 
fault of the shipper or the consignee. 1 
Pars. Shipp. & Adm. 220. Here there was 
no fault on the part of the consignees or the 
owners of the coal. The bill of lading con- 
tained no clause that there should be "de- 
spatch in discharging,." or "quick despatch 
in discharging," nor any clause prescribing 
a given number of days for discharging, or 
a given rate of speed in discharging, after 
arrival or reporting. Under such circum- 
stances, the only obligation resting on the 
consignees was to take the cargo in the 
usual and customary way, with reasonable 
diligence. Coombs- v. Nolan [Case No. 
3,189]. There is no evidence that the boat* 
was delayed otherwise than .Ijy waiting for 
her regular turn, and a delay -from such 
cause does not, under the bilV of lading in 
this case and the circumstances proved, 
make the owners of the, coal liable in dam- 
ages for the detention of the canal-boat. 
Cross V. Be.ard, 26 N. Y. 85; Rodgers v. For- 
resters, 2 Camp. 483; Burmester v. Hodgson, 
Id. 488. As the boa.t was only waiting for 
her regular turn, the owners of the coal, 
were not in fault for the non-delivery of the 
cargo, and so were not liable to pay the 
freight when the libel was filed. What has- 
been said shows that the claim for delay or 
demurrage is 'not established. 
The libel is dismissed, with costs. 



ONE HUNDRED AND SIXTY-THREE, 
Etc., 3ARRBLS OF WHISKEY (UNIT- 
ED STATES v.). See Case No. 15,937. 

ONE HUNDRED AND THIRTY BARRELS 
OF WHISKEY (UNITED STATES v.). 
See Case No. 15.938. 



Case Wo. 10,523. 

ONE HUNDRED AND THIRTY-POUR 

THOUSAND NINE HUNDRED AND 

ONE FEET OF PINE LUMBER. 

[4 Blatchf. 182.] 1 

Circuit Court,' N. D. New York. July 1, 1858. 

Customs Duties — Forfeiture for Failure to 
Present Manifest — Act of March 2, 1821 — 
Waiver — Beciprooitt Treaty with Great ' 
Britain. 

1. Under section 1 of the act of March 2, 1821 
(3 Stat 616), which provides, that merchandise, 
subject to duty, coming into the United States, 
from any foreign territory adjacent to the Unit- 
ed States, sliail be forfeited, if the master of 
the vessel in which it is brought, does not, im- 
mediately on his arrival within the United 
States, present a true, sworn manifest of the 
merchandise to the proper collector, or deputy 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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collector, the forfeiture is incurred if either a 
false manifest is presented, or if none is pre- 
sented. 

2. The officer, to -whom the manifest must be 
presented, has no power to waive the require- 
ments of the law, and allow the goods to enter the 
United States without a compliance with them. 

[Cited in TJ. S. v. One Sorrel Stallion and One 
Roan Horse, 51 Fed. 879.] 

3. The law requires the master to present the 
manifest immediately on hiis arrival, and he is 
not entitled to twenty-four hours time to do so. 

4. The reeiprodty treaty between the United 
States and Great Britain, of June 5, 1854 (lO 
Stat, 1089), and the act of August 5, 1854 (Id. 
587), providing for carrying into effect that 
treaty, did not operate to repeal the previous 
laws, as it respects penalties and forfeitures that 
had already been incurred. Their effect was to 
suspend the previous statutes after a given 
time, so far only as they affected certain enumer- 
ated articles, and to admit them thereafter free 
of duty. 

[Appeal from the district court of the Unit- 
ed States for the Northern district of New 
York.] 

This was a libel of information, filed in the 
district court, by the United States, against a 
quantitgr of pine lumber, brought in a vessel 
from Canada into the United States, to con- 
demn it as forfeited, for a violation of the 
1st section of the act of congress, of March 
2, 1821 (3 Stat 616). That section provides, 
that it shall be the duty of the master of 
any vessel coming from any foreign terri- 
toxy adjacent to the United States, into the 
United States, with merchandise subject to 
duty, to deliver, immediately on his arrival 
within the United States, at the office of any 
collector, or deputy collector, which shall be 
nearest to the boundary line, or to the waters 
by which such merchandise is brought, a 
sworn manifest of the cargo or loading of 
such vessel, containing a true account of the 
kinds, quantities, and values of the merchan- 
dise, and tha.% for a neglect or refusal to de- 
liver the manifest, the merchandise subject to 
duty, and so imported, shall be forfeited to 
the United States. The lumber in question 
was subject to duty, and the master of the 
vessel had neglected to present a true, sworn 
manifest immediately on his arrival. The 
importation took place before the making of 
the reciprocity treaty between the United 
States and Great Britain, of June 5, 1854 (10 
Stat 1089), and before the passage of ihe act 
of congress of August 5, 1854 (Id. 587), pro- 
viding for carrying into efEect that treaty, 
and the first section of which enacts that, 
after a specified time, timber and lumber of 
all kinds, round, hewed, and sawed, unmanu- 
factured in whole, or in part, imported from 
Canada, »jall be introduced into the United 
States free of duty, so long as the treaty shall 
remain in force. The district court con- 
demned the property [case imreported], and 
the claimant appealed to this court 

NELSON, Circuit Justice. 1. This case 
arises under the act of congress of !March 2, 
1821; and the facts show, either that a false 



manifest was presented to the deputy col- 
lector, or that none at all was presented, in 
either of whiph cases the property was for- 
feited. 

2. The deputy collector had no power to 
waive the requirements of the law, and allow 
the goods to enter the United States without 
a compliance with them. In this case, how- 
ever, no such permission was given. 

3. The master was bound to present the 
manifest immediately, and conform to the re- 
quirements of the law, and was not entitled 
to the twenty-four hours. 

4. The reciprocity treaty and the act of con- 
gress did not operate to repeal the previous 
laws, as it respects praialties and forfeitures 
that had already been incurred. The effect 
of the treaty and of the act was, to suspend 
the previous statutes after a given time, so 
far only as they affected certain enumerated 
articles, and to admit thena thereafter free 
of duty. Decree afla.rmed. 



ONE HUNDRED AND THIRTY-SEVEN 
BALES OP COTTON (UNITED STATES 
v.). See Case No. 15,939. 

ONE HUNDRED AND THIRTY-THREE 
CASKS OF DISTILLED SPIRITS 
(UNITED STATES v.). See Case No. 15,- 
940. 

ONE HUNDRED AND THREE CASKS OF 
RICE. See Case No. 10,535. 



Case "No. 10,524. 

ONE HUNDRED AND TWELVE" STICKS 
OP TIMBER. 

[8 Ben. 214'.] i 

District Court E. D. New York, July, 1875. 

Demurrage — Charter Party asd Bill op Lad- 
ing — Li EN — Costs. 

1. A schooner was chartered to bring a car- 
go of timber and lumber from Savannah to New 
York, at specified rates of freight. The charter 
contained no clause spedally binding the cargo 
for its performance. In loading the cargo the 
vessel was detained sis days by default of the 
charterer. The master signed bills of lading 
for the lumber and others for the timber, which 
provided for the delivery of the cargo at New 
York to order, on l)ayment of freight as per 
charter: which bills came into the hands of third 
parties, who made advances on them without no- 
tice of any claim for demurrage. On the ar- 
rival of the vessel in New York, the master of- 
fered to deliver the cargo on payment of the 
freight, and demurrage for the six days. The- 
consignees were willing and offered to pay the 
freight, but refused to pay the demurrage; 
whereupon the master filed a libel against the 
cargo to recover the freight and demurrage. The 
consignees of the lumber and of the timber in- 
tervened and defended separately. After the 
suit was brought the freight on the lumber 
was paid. Meld, that the bills of lading, when 
in the hands of innocent third parties, release 1 
the cargo from all lien except for the freight, 

1 [Reported by Robert D, Benedict Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.] 
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and that the .master should have delivered the 
cargo on heing paid his freight. 
[Cited in The Querini Stamphalla, 19 Fed. 
125; Gronn t. Woodruff, Id. 144. Distin- 
guished in The Peer of the Realm, Id. 217. 
Cited in The Pietro G., 39 Fed. 368.] 
2. That the libel, as against the lumber, must 
be dismissed, with costs, and that, as agamst 
the timber, the libellant might have a decree for 
the freight due thereon, less the claimant's costs. 
[Distinguished in Lindsay v. Cusimano. 12 
Fed. 505. Cited in Addicks v. Three Hun- 
dred and Fiftr-^our Tons Crude Kainit, 
23 Fed. 729; The Mary E-iley v. Three 
Thousand Railroad Ties, 38 Fed. 255.] 

In admiralty. 

W. W. Goodrich, for libellant 
Beebe, Wilcox & Hobbs, for claimant of 
the timlier. 
O. H. Weller, for claimant of the lumber. 

BENEDICT, District Judge. This action 
Is to enforce a lien upon a cargo of timber 
and lumber for the amount ot freight and 
demurrage claimed to be due upon a char- 
ter, made between the master of the schoon- 
er Gertrude E. Smith and H. H. Colquit & 
Co., of Savannah. The charter fixes the 
freight at the rate of $7 on timber, and $6 
on lumber, per thousand superficial feet, 
payable on proper discharge of cargo, for 
each thousand feet delivered. Tbere is no 
clause in the charter in terms binding the 
cargo to the performance of the contract 
Under this clause the lumber and timber 
proceeded against was loaded; and, as the 
libellant insists, a claim for six days' demur- 
rage was created by delay on the part of the 
charterer in loading the vessel. After the 
loading was completed, the master issued 
bills of lading for the timber and the lum- 
ber, respectively, which provided for a de- 
livery to order in New York on paying 
freight as per charter-party. These bills of 
lading contain no other reference to the 
charter, and make no mention of a claim for 
demurrage. Afterwards these bills came 
into the hands of two parties in New York, 
who made advances upon them, without no- 
tice of the existence of any other charge up- 
on the carga except that for freight, at the 
rates of $7 and $6 per thousand feet, as 
stated in the bills of lading. Upon the ar- 
rival of the cargo in New York, delivery 
was tendered, on payment of freight and 
demurrage. The holders of the bills of lad- 
ing offered to pay freight, but refused to 
pay the demurrage; whereupon the ship- 
master libelled the cargo for the freight and 
demurrage. The holders of the bills of lad- 
ing intervened and defended sepamtely. 
Upon these facts the question to be deter- 
mined is, whether the shipmaster was en- 
titled to hold this. merchandise as against 
the holders of the bills of lading, not only 
for the freight named in the bills of lading, 
but also for the amount of the demurrage, 
which he claimed to have shown to have be- 
come due by reason of the charterer's delay 
ill loading. 



This question I must determine adversely 
to the libellant. Such . bills of lading as 
were in this instance given, in the hands of 
innocent third parties who have advanceu 
upon the faith of them, have the effect to 
release the merchandise from any lien, ex- 
cept for the freight Consequently, the .mas- 
ter had, as against the claimants, no lien on 
the cargo for the demurrage, and should 
have delivered it upon payment of freight 
It appears that, as respects the lumber, 
there has been a full payment of the freight 
on that since the commencement of this ac- 
tion. The freight -u^on the timber has not 
yet been paid. It also appears that the con- 
signees of both the lumber and the timber 
were at all times ready and willing to pay 
the freight upon receipt of the cargo. 

The decree will accordingly be, that the 
libel, against the lumber be dismissed, with 
costs to be taxed; and that as against th6 
timber, the libellant recover the freight ac- 
cording to the bill of lading, less the claim- 
ant's taxed costs. 



ONE HUNDRED AND TWENTY-NINE 
PACKAGES (UNITED STATES v.). 
See Case No. 15,941. 

ONE HUNDRED AND TWENTY-SIX 
BALES OF PADDING (UNITED 
STATES v.). See Case No. 15,942. 

ONE HUNDRED AND TWENTY-THREE 
CASKS OF DISTILLED SPIRITS 
<UNITED STATES v.). See Case No. 15,- 
943. 



Case :No, 10,5S5. 

ONE HUNDRED AND TWENTY-THREE 
PACKAGES OF GLASS. 

[5 Hunt, Mer. Mag. 450.] 

Circuit Court S. D. New York. April Term, 
1841. 

Customs Duties — Evidence as to Vai-ue of Im- 
POKTED Goods — Opinion op Appbaisers — ^Affi- 
davit OF Value — Question fob Jury — Act 
Mat 28, 1830. 

[1. Upon the trial of an information under 
Act Cong. May 28, 1830 [4 Stat 409], seeking 
the forfeiture of imported goods on the ground 
that the actual value thereof was falsely stated 
in the invoice, evidence, on behalf of the im- 
porter, of the selling price of the goods at the 
port of importation, and of what would be the 
market price at the place of manufacture, in 
order to yield a profit, is proper and relevant] 

[2. Although, under the revenue laws as ex- 
isting in 1841 [5 Stat 463], the opinion of the 
appraisers as to the foreign cost or market valu^ 
of imported goods is ^rima faeie evidence of the 
fact, it is not conclusive upon a question of for- 
feiture, and its weight, as compared with other 
evidence, is a question for the jury.] 

[3. Where, upon the trial of such an informa- 
tion, the affidavit as to value, annexed to the in- 
voice, pursuant to statute, is introduced in evi- 
dence, it is error to instruct the jury that such 
affidavit is of no weight and is not to be looked 
to at all by them; such affidavit being a voucher 
required by law, and intended as some evidence 
of the verity of the invoice, the weight of which 
it is for the jury to determine.] 
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[Error to the district court of the United 
States for the Southern district of New 
York.] 

[In admiralty. This was an information 
under section 4 of the act of congress of 
May 28, 1830, claiming forfeiture of 123 
packages of glass, Barclay & Livingston in- 
terposed a claim to the goods. The district 
couxt rendered a decree for the government- 
Claimant brings error. Reversed.] 

THOMPSON, Circmt Justice. This case 
corner up on a writ of error from the dis- 
trict court for the Southern district of New 
York, An information was there filed un- 
der *Jie f ouith section of the act of congress 
of the 28th of May, 1830 [4 Stat. 409] (8 
J. W. S, 340), claiming a forfeiture of the 
goods in question upon an allegation that 
the invoice was made up with intent, hy a 
false valuation, to defraud the revenue of 
the- United States; alleging that the goods 
were charged in the invoice at a less price 
than they actually cost the importer. The 
information also contains an allegation that, 
the goods having heen procured otherwise 
than by purchase, the same were charged in 
the invoice at a price less than their actual 
value at the time and place when and where 
procured. 

The claims interposed by the claimants 
allege that the goods were bona fide the 
property of Booth & Co, of Sunderland, in 
England, manufacturers, and were sent „out 
and consigned to the claimants for sale. 
That an entry was duly made, and invoice 
produced and left with the collector, and 
denying that such invoice and entry were 
made with intent to defraud the revenue. 
From these allegations in the pleadings, it 
appears that the entry was made by the 
claimants as consignees of Booth & Co., 
who were the manufacturers and owners 
of the goods; so that the inquiry upon the 
trial could not involve the actual cost of the 
goods, they not having been purchased; but 
must have turned upon the actual value of 
the articles. The case comes upon a bill 
of exceptions taken at the trial. 

The district attorney gave in evidence the 
entry made by the claimants as consignees 
of Booth & Co, upon the oath of Schuyler 
Livingston, and the production of the in- 
voice -and bill of lading. The district attor- 
ney also read in evidence an affidavit an- 
nexed to the invoice, made by one John 
French, one of the firm of Booth & Co., as 
evidence that they were the manufacturers 
of the glass in question, which affidavit 
stated that they were the true and lawful 
owners of the goods, and that he and his 
partners were the manufacturers, and that 
the net prices charged in the invoice were 
the current value of the same at Sunderland. 
The district attorney then introduced Abra- 
ham B, Mead, one of the appraisers, and 
other witnesses, who appraised the goods 
at the time and place of importation at a 



higher value than that stated in the invoice. 

On the part of the claimants, testimony 
taken under a commission was introduced 
to show that the fair market value of the 
goods at the time and place of importation 
was according to the prices stated in the 
invoice. Among other witnesses, James 
Riche swore that he knew the shipment in 
question and the invoice thereof (a copy of 
which was annexed to his deposition), and 
which exhibits the fair market Yalue of the 
articles at Sunderland, at the date of the 
invoice. That his knowledge was gained by 
occasionally selling goods in Booth & Col's 
warehouse, and by having access to their 
books at all times, James Wilson was then 
called as a witness on the part of the claim- 
ants, who swore that for two years and a 
half last past he had been conversant with 
the importation and sales of glassware from 
the Tyne river and its vicinity. And the 
claimants then offered to prove by this wit- 
ness the selling price of glass of this kind 
in Nesv York, and what would be market 
price at Sunderland, in order to yield a 
profit here. This inquiry was objected to, 
and excluded by the court, and the admis- 
sibility of such inquiry is one of the ques- 
tions that has been made in the case, and 
the only one relating to the admissibility of 
evidence. The affidavit annexed to the in- 
voice was introduced on the part of the Unit- 
ed States, and the force and effect of it, and 
the light in which it was considered by the 
court, in the charge to the jury, will depend 
on other considerations than the admissi 
bility of the evidence. 

I do not see on what grounds this inquiry, 
offered to be made of Wilson, was improper 
or irrelevant. Had the goods in question 
been purchased in England, the actual cost 
might have been proved, and would per- 
haps have been the evidence required. But 
the issue was as to the real or market value 
of the article at the date of the invoice. 
And this was a point not susceptible of ab- 
solute certainty in proof, but was to be 
made only by circumstances, and depending 
in some measure upon the opinion of wit- 
nesses. The selling price in New York was 
certainly not entirely in*elevant. It con- 
tributed in some measure to aid an opinion 
upon the actual or market value of the ar- 
ticle at the place of exportation. It is not 
to be presumed that an importation would 
be made at a valuation upon which a loss 
must be sustained, according to the selling 
price, in the market here. It was evidence 
of the same character as that given on the 
part of the United States by the appraisers. 
That testimony could be no more than mere 
matter of opinion, derived from their ac- 
quaintance with the article, and their knowl- 
edge of the market price here and in Eng- 
land. And it was precisely the inquiry that 
had been made of Thomas D. Moore, a wit- 
ness on the part of the United States. And 
although made on a cross-examination, it 
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■n-as made withotit objection, nor do I per- 
ceive any objection that could have been 
made. The opinion of the appraisers as to 
the foreign cost or market value of the goods, 
is undoubtedly, under the revenue la^vs, 
prima facie evidence of the fact, and un- 
appealed from may be conclusive evidence 
as to the amount of duties, but certainly 
cannot be conclusive upon the question of 
forfeiture. It must undoubtedly be rebutted 
by clear and satisfactory evidence. The 
weight to which it is entitled, when com- 
pared with the evidence on the other side, 
is to be weighed by the jury, who are to de- 
cide whether the inventory was made up 
with intent to defraud the revenue. I think, 
therefore, that the inquiry offered to be 
made of Wilson was improperly excluded. 

The other question in the case relates to 
the affidavit annexed to the invoice. This 
was introduced on the part of the United 
States, and the inquiry respecting it grows 
out of the charge of the court The judge 
instructed the jury: "That the affidavit ac- 
companying the invoice was not to be looked 
to by them at all as evidence in the case. 
That it was not taken as evidence, was 
given without the presence of the adverse 
party, or any notice to him, was a volun- 
tary affidavit of the party in his own be- 
half, and was merely a custom house docu- 
ment, required to accomplish the entry. 
That it was not a judicial oath on which the 
party could be iudicted, and was no higher 
evidence than the invoice itself, or a letter 
of the party, and that the claimants were 
not entitled to any presumption in their fa- 
vor as to its verity, or to the benefit of any 
doubt, so far as this allegation of the claim- 
ant is concerned." I cannot view the affi- 
davit annexed to the invoice in this light 
It was evidence introduced on the part of the 
United States, and was of course before the 
jury for some purpose. And if it was prop- 
erly before the jury, it was their province 
to decide upon the wdght of it And they 
could not be instructed by the court not to 
look to it at aU. It was not, to be sure, 
taken as evidence in a cause pending in 
court, and which would require notice to the 
other party, but it was a voucher required 
by law to accompany the invoice, and could 
not be considered merely as the voluntary 
oath of the party; but as evidence of the 
verity of the invoice, not conclusive, but 
still adding some sanction to the invoice. It 
can hardly be supposed that the government 
would require an affidavit to be annexed to 
an invoice, and at the same time considered 
it of no force or effect whatever. It was the 
voucher required by law, and upon which 
the goods would be admitted to an entry, 
unless objected to by the collector, upon the 
ground of a false and fraudulent valuation. 
It can form no objection that the party 
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could not be indicted for perjury. This 
arises from want of jurisdiction of the ease 
in our courts. Had the affidavit been taken 
here, and is false, the party might have 
been indicted for perjuiy. If the affidavit 
was no higher evidence than the invoice it- 
self, it is not easy to understand why the 
act of congress should have required it to be 
superadded to the invoice; it must certainly 
have been intended to give it some addition- 
al sanction. Admitting the seventy-first sec- 
tion of the act of 1799, 3 Laws [Bior. & D.] 
200 [1 Stat 678], to be in force and applica- 
ble to the case, it does not call for the 
view taken of the affidavit in the court be- 
low. "Ebie act only declares that if upon the 
seizure, the property shall be claimed by 
any person, the onus probandi shall lie upon 
such claimant but that such onus probandi 
shall lie on the claimant only where a prob- 
able cause is shown for such prosecution. 

The evidence of the appraisers was un- 
doubtedly sufficient to make out the prob- 
able cause, and to throw upon the claim- 
ants the onus of proving the valuation of the 
article as stated in the invoice, and that 
must be shown by testimony satisfactory 
to the jury, but it determines nothing with 
respect to the Mnd of evidence necessary to 
establish the fact Had the goods in ques- 
tion been purchased, it would have been in 
the power of the claimants to show the ac- 
tual cost. And if that had not been done, 
it would have afforded a strong inference 
against them; such evidence being in their 
possession or within their power; but not 
presumed to be in the possession or within 
the power of the United States. But that 
principle does not apply to the present case. 
The inq'uiry here was as to the real or fair 
market value of the article, and this did 
not depend upon any private knowledge In 
the possession of the claimants; but upon 
matters of public information equally open 
to the United States as to the claimants. 
The cases referred to upon the argument, 
where a, construction had been given to the 
onus probandi, required on the part of the 
claimants under the seventy-first section, 
do not apply to the case now before the 
court. The inquiry in those cases was as to 
the actual cost of the goods. This was a 
fact susceptible of positive proof within the 
power of the claimant; and its non-produc- 
tion, or not accounting for its absence, was 
a kind of negative evidence which ought to 
have great weight in the case. I cannot, 
upon the whole, concur with the district 
court in the view taken of the affidavit an- 
nexed to the invoice. It was an authentica- 
tion of the invoice required by law, and was 
in evidence before the jury, and the weight 
to be attached to it was for them to decide. 
The judgment of the district court must 
therefore be reversed. 



Ox\E HUNDRED (Case No. 10,526) 

ONE HUNDRED AND TWO PACKAGES 
FJa^^I ^?^P ^ SPIRITS (UNITED 
STATES v.). See Case No. 15,944. 

^^'?tt¥SSP^^^ barrels op CEMENT 
(UNITED STATES y.). See Case No. 15,- 
945. ' 



ONE HUNDRED BARRELS OP DIS- 
TILLED SPIRITS (UNITED STATES 
v.). See Case No. 15,946. 

ONE HUNDRED BARRELS OP HIGH 

^^^^^iF^I™I> STATES v.). See Case 
No. 15,947. 

ONE HUNDRED BARRELS OP SPIRITS 
(UNITED STATES v.). See Case No itf- 
94S. ' 



Case Wo. 10,5S6. 

ONE HUNDRED BARRELS OP WHIS- 
KEY. 

[2 Ben. 14; i 6 Int. Rev. Rec. 179.] 

District Court, S. D. New York. Nov., 1867. 

Who is an Informer. 

1. Where C, being advised that whiskey was 
being taken from a distillery without payment 
of tax, went to the district attorney of the Unit- 
ed btates, and stated the facts in general, with- 
out naming any place, and afterwards procured 
and gave to the district attorney an affidavit, 
made by T„ setting forth certain specific viola- 
tions of law, and T. afterwards made an affida- 
vit contradicting his first one, and alleging that 
he was drunk when he made it, and made it 
from purposes of revenge, and the property was 
afterwards seized, and a libel filed to condemn 
It and K., a special revenue agent, being direct- 
ed to examine into the case, found conclusive evi- 
dence of entirely difiierent frauds, whereupon the 
property was condemned: Edd, that, under sec- 
1 Q«^ M o c,?^! '^*^i?^ revenue act of June 30th, 
JS^^ J^^ Stat 30o], as amended by Act Julv 
}h\^^fl §.^I^ [14,^tat 145], C. wL not enti^ 
ued to the informer's share, and R. was entitled 

?-.A! between C. and T., the latter would be 
entitled to the informer's share. 

3. It is not the one who gives information 
which leads to the seizure of property, hut the 
person who gives information of the cause which 
leads to its condemnation, who is entitled to the 
informer's share. 

[Cited in U. S. v. Simons, 7 Fed. 712: The 
City of Mexico. 32 Fed. 106.] 

This was a libel of information, filed No- 
vember 26th, 1866, on behalf of the United 
States, against "100 barrels of whiskey, and 
all the tools, implements, instruments and 
personal property whatever, found in the dis- 
tillery, 48 Broadway." It averred, that the 
property proceeded against had been seized 
on the 28d of November, 1866, as forfeited. 
On the 7th of January, 1867, on the consent 
•of the claimant of the property, a decree was 
entered, the pui-port of which was to con- 
demn all of the property except the whiskey, 
and release it to the claimant, in considera- 
tion of the payment by him, into the registry 
of the court, of $2,000, which had been fixed 
by appraisement as its value, and to con- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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demn the whiskey and release it to the claim- 
ant, if he should pay the Internal revenue tax 
upon it in thirty days. The $2,000 was paid 
into court On the 2d of July, 1867, an order 
was made by the court, referrmg it to John 
A. Osbom, a commissioner of this court, to 
ascertain and report to the court the facts and 
Ms opinion thereon as to who was the inform- 
er entitled to the moiety of the moneys paid 
into court The commissioner reported that 
A. B. Clarke was entitled to be adjudged the 
informer, and to receive the share of the pro- 
ceeds provided by law for the informer. 
There were three persons, each of whom 
claimed to be entitled to the whole of the in- 
former's share in the case, A. B. Clarke, 
Henry J. Trumble, and William Richards.' 
Richards excepted to the commissioner's re- 
port, on the ground that the commissioner 
eiTed in reporting in favor of Clarke as the 
informer, and ought to have reported in favor 
of Richards. [The case has been argued up- 
on the testimony, the report and the excep- 
tion.] 2 Clarke and Richards were examined, 
each on his own, behalf. It appeared that 
Chirke, being advised that whiskey was tak- 
en from the distiUery, No. 48 Broadway, with- 
out the payment of the tax upon it, went to 
the district attorney, and stated the facts in 
general, without naming any place. The dis- 
trict attorney du-ected him to procure affi- 
davits. He drew an affidavit, which was 
sworn to by Trumble on the 9th of Novem- 
ber, 1866, and formed part of the testimony. 
In that affidavit, Trumble, who had been an 
employee of the distillery, but had been dis- 
charged, stated, as the frauds which had been 
committed, that false dates in inspection 
brands had been put upon barrels of rum sent 
away from the distillei-y, that 200 barrels of 
the rum were then in a store in Morris street, 
naming it, and 150 barrels of the rum were 
then in a store in Water street, naming it, 
and large quantities were at other places, 
naming them, away from the distillery, and 
that 75 barrels of the r-um had been sent to 
Boston, without any tax having been paid on 
them, and without having any inspector's 
brand on them. This affidavit Clarke gave 
to the district attorney. On the loth of No- 
vember, 1866, Trumble made another affida- 
vit, utterly contradicting his first one, and 
stating that he had been discharged from em- 
ployment in the distillery for drunkenness, 
and, while still drunk, encountered Clarke, 
and, for revenge, told Clarke what was con- 
tained in the first aJSadavit, and was drunk 
when he swore to it, and that he knew of no 
reason why a complaint should be made 
against the distillery, and knew of no viola- 
tions of law there. This second affidavit of 
Trumble was supported by the affidavits of 
three other persons, one of whom was the fa- 
ther, and one the brother, of Trumble. The 
purport of them was, that Trumble was a 
habitual drunkard, and not to be believed on 



2 [From 6 Int. Rev. Rec. 179.] 



5;18 Fed. Cas. page 713] 



tCase No, 10,526) ONE HUNDKED 



•oatli, and had been discharged from employ- 
ment at the distilleiT for drunkenness, and 
had offered to withdraw for money the 
charge contained in his first affidavit. After 
^11 these affidavits were presented to the au- 
thorities, the seizure referred to in the libel 
■of information was made, on the 23d of No- 
vember, 1866; and the libel was filed. In De- 
cember, 1866, Richards, who was a revenue 
4igent, residing at Washington city, was di- 
rected by the commissioner of internal reve- 
nue to advise with the district attorney in re- 
gard, to the case as it then stood. The affi- 
davits above referred to were exhibited to 
Richards, and also two other affidavits, which 
were m evidence, in contradiction of a state- 
ment in Trumblefs first affidavit, and also 
the report of a revenue inspector, made after 
the seizure, which was not in evidence. Rich- 
ards then went to the distillery and ques- 
tioned the proprietor and other persons there, 
-and examined the premises, and discovered 
that the sphits were conducted from the 
worm of the still to a large spirit tank not 
in the cistern room, in violation of law, and 
that the proprietor had not complied with 
the law in regard to keeping his books and 
making reports. These facts Richards re- 
Tported to the district attorney, and he and 
Richards came to the conclusion that on those 
facts the property could be condemned. The 
•district attorney, after the affidavits in con- 
tradiction of Trumble's first affidavit had 
iDeen presented to him, had, in a letter to the 
<;ommissioner of internal revenue, stated that, 
In view of such contradiction, he regarded the 
•case as a doubtful one. In consequence of 
this Richards was directed to make the in- 
vestigation. Alter all this had taken place 
the claimant consented to the condemnation 
■of the property represented by the $2,000. 

The provision of the 179th section of the 
Internal revenue act of June 30th, 1864, as 
amended by the act of July 13th, 1866, was, 
that when any sum was received for a fine, 
penalty or forfeiture, under a judgment or 
'decree in a suit, such share of it "as the sec- 
retary of the treasury shall by general regu- 
lations provide, not exceeding one moiety nor 
more thak five thousand dollars in any one 
•case, shall be to the use of the person, to be 
•ascertained by the court which shall have 
imposed or decreed any such fine, penalty or 
forfeiture, who shall first inform of the cause, 
-matter orj thing whereby such fine, penalty or 
forfeiture shall have been incurred." 

The commissioner reported, that the first 
"informati|>n which led to the seizure, of the 
"property was furnished to the government of- 
ficials byi Clarke; that no other information, 
on which jthe property was seized, was lodged, 
except that furnished by Clarke; that the 
l>roperty was seized on that information, and 
had been held ever since it was so seized; 
that the jlibel was filed on that information 
^nd seizure; that Richards had no connection 
with the lease till after the seizure was made 
•and aft^rj the libel was filed; that the infor- 



mation or facts which Richards furnished to 
the district attorney could be considered only 
in the light of evidence to justify a condem- 
nation of the property seized, and could not 
reach back to the time of seizure and deprive 
the person who first called the attention of 
the government to the place, and furnished 
such information as led to the seizure, of the 
right which vested in him as informer; that 
the question being, whether the information 
which led to the seizure and the libelling, or 
the evidence subsequently obtained, which 
was necessary to condemn the same, was to 
control in determining who was entitled as 
informer, he was of the opinion that the per- 
son who gave the information on which the 
s^zure was based was the informer; and 
that, as the property in question was seized 
on Clarke's information, and never aban- 
doned, Clarke was entitled to be adjudged 
the informer. 

S. G. Courtney, U. S. Dist Atty., for Rich- 
ards. 
B. F. Brown, for Clarke. 

BLATCHFORD, District Judge. The re- 
port of the comtuissioner proceeds upon an 
erroneous view of the statute. The inform- 
er's share is not given to the person who first 
gives information on which property is seiz- 
ed, but to the pei-son who first informs of the 
cause, matter or thing whereby the forfeiture 
was incurred. In most cases, the distinction 
is unimportant and does not arise. The prop- 
erty is generally seized, libelled and condemn- 
ed for the cause of forfeiture pointed out 
by the information furnished by the informer 
before the seizinre. But this case illustrates 
the distinction between information given on 
which property is seized, and information 
given as to the matter whereby the forfeiture 
was incurred. And the distinction is a very 
proper and sound one. In this case, informa- 
tion as to specific frauds was furnished with 
considerable detail in the first affidavit of 
Trumble. On that information the property 
was seized and the libel was filed. But the 
only conclusion that can be arrived at from 
the evidence is, that if Richards had not in- 
vestigated the case and examined the premis- 
es, the governipent would never have obtain- 
ed a condemnation of the property. The in- 
formation furnished by 'Trumble was utterly 
worthless to the government, as information 
of any cause whereby a forfeiture of the prop- 
erty had been incurred. The property, it is 
true, was seized and libelled on that informa- 
tion, on the assumption that it was true^ 
but, as it must be held, on the evidence, to 
have been false, the seizure and libelling 
stand as having been made on no information 
whatever from Clarke. The government re- 
ceived, from what was communicated to it by 
Clarke, no information which was of the least 
benefit to it, as to the existence of any cause 
for which it could enforce, by condemnation 
of the property, any torfeiture that had been 
incurred. The statute intends that the re- 
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ward shall be given to the person who gives 
information of the cause for which the gov- 
ernment can condemn the property. The 
condemnation is what the government aims 
at. It is not its policy to seize property and 
file a lihel on false information given by one 
person, and afterwards condemn it wholly on 
true information given by another person, 
and then bestow the informer's reward whol- 
ly upon the former. That is this case, if, on 
the evidence, Clarke is to be adjudged the 
informer. Such is not the law. No forfei- 
ture of anything was incurred on account o£ 
any cause, matter or thing contained in 
Trumble's first affidavit, and for the very 
good reason that no cause, matter or thing 
contained therein had any existence in fact. 
The error of the commissioner consists in 
holding that, as Clarke furnished informa- 
tion on which the property was seized and 
libelled, a right vested in him as informer; 
and that, as Richards only furnished evidence 
which justified a condemnation of the prop- 
erty, he is not entitled to be adjudged the 
informer. It is because Richards, in this 
case, furnished the information which justi- 
fied the condemnation that, he was the in- 
former; and it is because Clarke furnished 
no information which justified a condemna- 
tion that he was not the informer. If Clarke 
had furnished infoi-mation of any fact which 
was true as a cause of condemnation for a 
forfeiture incurred, the case might have been 
different. 

The exception taken by Richards to the re- 
port of the commissioner must, therefore, be 
allowed. If, however, any party interested 
shall desire to put in further testunony on 
the subject, or to further examine or cross- 
examine any of the witnesses already ex- 
amined, an order may be entered referring 
the matter back to the commissioner for that 
pui-pose. 

I have considered the question wholly as 
one between Clarke and Richards, inasmuch 
a& Richards alone excepts to the report; but, 
in view of the fact that there may be further 
testimony and another report, it is proper 
to say, that, irrespective of the claim of 
Richards, and as between Clarke and Trum- 
ble, on the version of the affair given by 
Clarke himself, it is difficult to see why 
Trumble would not be entitled to be adjudg- 
ed the informer. When Clarke first called 
on the district attorney, he named no place, 
and, therefore, gave no information, in the 
sense of the statute. When he came the sec- 
ond time, all that he testifies to having done 
was to hand the district attorney Trumble's 
affidavit. On this state of facts, if the affi- 
davit contained a true statement of any cause 
for which a forfeiture of the property had 
been incurred, Trumble was the first person 
who informed the government authorities of 
such cause. 



ONE HUNDRED TONS OF IRON (SQUIRE 
v.). See Case No. 13,270. 



Case :No. 10,527. 

Es parte O'NEIL. 

In re FOWLER. 

[1 Lowell, 163; i 1 N. B. R. 677.] 

District Court, D. Massachusetts.. July, 1867. 

BANKRUPTcy — Provable Debts — Judgmbst — Im- 

PEAOHMEST COLLATERALLY. 

1. When a judgment-debt is offered for proof 
against the estate in bankruptcy of the debtor, 
whose petition was filed after the date of the 
judgment, it may be objected to by other cred- 
itors on the ground of fraud or irregularity, in- 
cluding fraudulent preference, for they are not 
parties nor privies to the judgment, and may 
impeach it collaterally. 

[Cited in Partridge v. Dearborn, Case No. 10,- 
785.] 

2. But the consideration of a judgment regu- 
larly obtained in a court having jurisdiction can- 
not be collaterally inquired into in bankruptcy, 
except for fraud. 

3. The costs and interest are, in such case, a 
part of the debt, and can be proved. 

[In the matter of James L. Fowler, a bank- 
rupt. An adjudication of bankruptcy was 
made in Case No. 4,998.] The register took 
evidence touching the right of O'Neil to 
prove the amount of a judgment which he 
had obtained against Fowler before his bank- 
ruptcy, and ruled pro forma that the ques- 
tion whether all just credits had been given 
by the creditor before obtaining his judgment 
could not be inquired into. He certified 
that question to the court, and also whether 
interest and costs could be proved. 

A. Wellington, in opposition to the proof. 

A judgment is only binding between par- 
ties and privies; it may be Impeached col- 
laterally by third persons. Denison v. Hyde, 
6 Conn. 508; Shrewsbury v. Boylston, 1 
Pick, 105; Downs v. Fuller, 2 Mete. 135. 

R. M. Morse, Jr., for O'NeiL 

This is not a case in which a court of 
equity would enjoin the judgment, and 
therefore this court will not interfere. Ex 
parte Mudie, 3 Mont D. & D. 66. 

LOWELL, District Judge. Creditors,, 
whose interests are affected by a judgment 
against their debtor, may avoid it collateral- 
ly, because they have no right to have it 
reviewed directly. Pierce v. Jackson, 6 
Mass. 244; Downs v. Fuller, 2 Mete, 135. In 
bankruptcy the creditors are interested in 
contesting a judgment which is offered for 
proof in competition with their own debts; 
and I have no doubt they may show, by 
any appropriate evidence, that the judgment 
is void or voidable for fraud or irregularity. 
A debtor might suffer judgment against him 
for the very purpose of affecting the proceed- 
ings in bankruptcy; or a judgment may be- 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by^ permis- 
sion.] 
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obtained for a just debt, but under circum- 
stances which would make it a fraudulent 
preference. In all such cases it must be 
open to other creditors to object to the judg- 
ment when offered for proof against the 
assets. On the other hand, where the .court 
rendering the judgment has jurisdiction, and 
there has Ijeen no fraud and no preference, 
no one can examine into the consideration 
of a judgment, and show by evidence, out- 
side of the record, that the judgment ought 
not to have been rendered, or not for so 
large a sum. "While the debtor is not a bank- 
rupt nor acting in contemplation of bank- 
ruptcy he binds all the world by his acts 
and omissions in relation to his own affairs; 
and if he does not choose to defend an action 
to which he has a legal defence, and of 
which he has had full notice, his estate will 
be committed by his act or neglect, just as 
it would be by any improvident bargain he 
might make, or by any new promise to pay a 
debt barred by the lapse of time or a former 
discharge in bankruptcy. 

When, therefore, the judgment is either 
void or voidable as of right by the debtor 
or by creditors, it may be examined into here 
if offered for proof; where it is valid as 
against the debtor, and no fraud on creditors 
is shown, it is valid here. If there be an inter- 
mediate case, in which it would be discre- 
tionary with the court which rendered the 
judgment to vacate it upon the ground of 
mistake, I should probably leave the as- 
signee to pursue that remedy, postponing 
the proof in the mean. time. 

It was said in argument that the JHnglish 
liractice goes farther than this, and permits 
the creditors' to inquire into the considera- 
tion of all judgments. Some statements as 
broad as that may perhaps be found in the 
test-books; but I suppose the English prac- 
tice, whatever it may be, is founded on the 
consideration that courts of equily may in 
many cases re-examine judgments at law, 
and grant new trials or restrain executions.- 
See Ex parte Bryant, 1 Ves. & B. 211; Ex 
parte Marson, 2 Deac. 245; Ex parte Pres- 
cott, 1 Mont D. & D. 199. If this is the 
reason of the practice, it should not extend 
beyond the limits that I have laid down; 
for a court of equity would certainly not 
stay an execution where the party had had 
ample opportunity of defence, and there 
was no fraud. 

There being in this case no offer to prove 
fraud or irregularity, but only an excessive 
assessment of damages, T must reject the 
evidence, and admit the proof for the full 
amount of the judgment. 

The costs are part of the debt and can be 
proved, judgment having been recovered be- 
fore the bankruptcy; and so can the inter- 
est, which, by a statute of Massachusetts, 
all judgments bear. Debt admitted to proof. 

[NOTE. The case was subsequently heard 
upon the question of the proper stage in the pro- 



ceedings at which a creditor might oppose the 
granting of a discharge to the bankrupt. Case 
No. 4,999.] 



Case Wo. 10,5S8. 

In re O'NEIL. 

[2 Lowell, 470; 1 14 N. B. R. 210.] 

District Court, D. Massachusetts. March, 1876. 

Bankruptcy— Composition. 

Privileged creditors, whose claims will be paid 
in full, to the extent of fifty dollars, there being 
sufficient assets for the payment of them, should 
be permitted to vote for a composition only on 
the excess of their debts over iifty dollars. 

In bankruptcy. The bankrupt offered fif- 
teen per cent, to his creditors, excepting 
those having priority; and it appeared in 
evidence that a large number of the creditors 
who voted upon the question were privi- 
leged to the extent of fifty dollars for their 
wages as workmen of the bankrupt, and 
that the assets were ample to pay them in 
any event 

O. P. Gorely, for objecting creditors. 
T. F.' Maguire, for bankrupt 

■ ■ i. 
s 

LOWELL, District Judge. A long exam- 
ination was held Itj the register upon the 
questions of fact, and he has reported that 
the composition of fifteen per cent offered 
by the bankrupt is more than the creditors 
would be likely to receive in bankruptcy. 
Thig is denied by the opposing creditor. JBCe 
likewise takes the point that the vote at the 
meeting and the confirmation of the resolu- 
tion are irregular, because a large number 
of workmen having privileged debts exceed- 
ing in amount those of the ordinary cred- 
itors were permitted to vote and to sign, 
and have been reckoned in making up the 
requisite number and amount to pass and 
confirm the resolution, which provides for 
paying them in full, for which there are 
sufficient assets. The statute says that the 
value of the debts of secured creditors 
above the amount of such security shall be 
estimated; and, again, that creditors whose 
debts are fully secured shall not vote or 
sign, without first relinquishing their securi- 
ty. Are the debts due the workmen fully 
secured to the extent of fifty dollars each, 
within this' statute, when the assets are 
sufficient to pay them in full? In my opin- 
ion, this question must be answered in the 
affirmative. No doubt the law refers chiefly 
to creditors having mortgages, pledges, and 
other security by contract upon specific 
property; but a case may easily be 'put 
where a large part" of the creditors are se- 
cured by attachment of the debtor's prop- 
erty on mesne process. This is a security 



1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permisr 
sion.] 
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until the attachment is dissolved by an as- 
signment in bankruptcy. There is nothing' 
in the composition clauses to dissolve any 
such attachment, if the composition is of- 
fered before the first meeting of creditors in 
the case. In re Clapp [Case No. 2,785]. 
Shall these creditors be voters, when by the 
very composition their attachment is neces- 
sarily a security which will be preserved, 
and by bankruptcy it will be dissolved? I 
think not. So of the workmen. Although 
before the bankruptcy they have no securi- 
ty, yet in bankniptcy their claims are at 
once secured to them. The ordinary mean- 
ing of "secured" is, "made safe or sure;" 
and the law makes these debts so when 
there are assets enough for that purpose. 

[It will be admitted by every one that 
privileged creditors, whose pay is certain, 
have no interest in the question how much 
shall be paid to those who are less favored. 
It is proved by experience that an employ- 
er often can make use of his workmen to 
vote for any settlement that he chooses to 
propose; and that he can make or unmake 
voters by paying or neglecting to pay his 
workmen, as he finds them disposed to com- 
ply with his wishes or to oppose them. In 
composition cases, one great effect of which 
is to enable a debtor to continue his busi- 
ness, the influence which the employer can 
exert is very great, because he can dis- 
charge any workman who does not meet his 
views. The question has not been directly 
presented to me at any time, whether privi- 
leged creditors may vote for an assignee; 
but the practice has been to permit it, and 
the statute seems to admit aU creditors to 
vote at the first meeting excepting those 
who hold a mortgage, pledge, or lien upon 
the property of the bankrupt. The compo- 
sition statute is not content to say that 
those creditors may vote who could vote at 
a, first- meeting of creditors, but puts in the 
words above cited— that creditors holding 
security shall only vote upon the escess of 
their debts above the security, and that 
•creditors seetired in full shall not vote at 
all. I grant that the meaning of the clause 
is substantially like that concerning cred- 
itors having a mortgage, pledge, or lien up- 
on the property of the bankrupt by contract, 
but the ordinary meaning of the words is 
much broader; a secured creditor is one 
who is safe, or secure of payment; and if 
this safety is assured by any lien or hold of 
any sort on the bankrupt's property, as, for 
example, by an attachment levied more 
than four months before the bankruptcy, 
he is certainly within the words and the 
spirit of the act. Nay, more, there is noth- 
ing in the statute which dissolves attach- 
ments at all, unless an assignee has been 
appointed; and I have decided that if a 
composition is offered and accepted before 
that time, attaching creditors hold their 
liens. It seems to follow that they are se- 
cured to the extent of the value of the prop- 



erty attached. So, here, the workmen have 
a sort of equitable lien, to be worked out 
through the assignee, if one is appointed, or 
by the debtors, if they compound with their 
creditors, by which, when the property is 
ample for that purpose, they are in fact "se- 
cured;" and I feel at liberty to say that, be- 
ing undoubtedly within the equity of the 
law, they are also within its language, and 
cannot vote, except to the extent of their re- 
spective debts above fifty- dollars. It is a 
new doctrine because the situation Is new.] 2 
It was suggested that these creditors 
might have an interest to promote an early 
settlement, and to obtain their money soon> 
er than they would in bankruptcy. But 
there is no quicker way that I know of than 
that which the assignee is authorized and 
bound to take. He must convert the prop- 
erty into money, and pay the debts. It is 
the proper practice to pay the privileged 
debts as soon as money enough is realized. 
In this case fifty per cent has already been 
paid on these debts. It is obvious that such 
creditors have no real interest in the 
amount of dividend, which shall be voted to 
those who are less fortimate. Experience 
teaches us that workmen whose debts are 
safe are usually ready to vote in any way 
their employer may wish. A part of the 
operation of the law of composition is to 
enable a bankrupt to keep on in business 
without substantial interruption, and this 
adds greatly to the power of the employer. 
Besides, a bankrupt may make or unmake 
such creditors at his pleasure. He may 
pay any workman to whom he owes no 
more than fifty dollars, without being guilty 
of a preference, if there is enough for other 
creditors of that class. He may pay such 
as he finds are hostile to him, and retain a 
body of clients to vote for an assignee, or a 
composition, or ^vhatever he desires. I 
have had occasion to say before now that 1 
cannot deprive such creditors of their vote 
for assignee, if they choose to exercise it, 
because creditors having no actual security 
upon the bankrupt's property are by the 
statute permitted to vote. But It has been 
my practice, when the votes of workmen 
are brought in to make a majority in num- 
ber, and they have caused a failure to elect, 
to give but little weight, in my appointment, 
to the votes of workmen, if it appears that 
the assets are enough to secure them in any 
event. In re Houghton [Case No. 6,730]. 
And this course has approved itself to the 
judgment of the profession here. I think' 
these workmen have debts that are fully 
secured, within the usual meaning of those 
words, and within their just intent; and as 
they have taken a large, and, as I under- 
stand it, a preponderating part in the meet- 
ing and confirmation, I must refuse to re- 
cord the resolution. Leave to record re- 
fused. 

2 [From 14 N. B. R. 210.] 
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Case ISTo. 10,529. 

ONEIL V. HOGAN. 

t2 Cranch, C. O. 524.] i 

Circuit Court, District of Columbia. Dee. 
Term, 1824; 

Women— Service op Process— Notice to Ap- 
pear— Default. 

A woma-n, against whom a justice of the 
peace has issued a warrant for a sm^U debt, 
and who is notified by the officer to appear be- 
fore the justice at a certain time and place 
named in the warrant, is bound to appear and an- 
swer; and if she does not, the justice may pro- 
ceed es-parte and render judgment against her 
by default 

Appeal from the judgment of John Chal- 
mers, Esq., a justice of the peace for the 
county of Washington, for $20 and costs. 
The warrant was issued by E. Reynolds, 
Esq., on the 23d of June, 1823, directed to J. 
W. Beck, constable, commanding him to take 
into his custody, the body of Mary Oneil, and 
her safe keep, so that he should have her be- 
fore a justice of the peace in and for said 
county, on the 25th day of June, instant, to 
answer to Thady Hogan in a plea of debt. 
"Hereof fail not, and make your return as 
aforesaid," &c. The constable's return was: 
"0. P. for trial for 10 o'clock, a. m., 26th 
instant, June. J. W. Beck." The following 
was indorsed on the warrant: "Judgment for 
plaintiff, $20 debt on interest, and fifty-eight 
cents costs. John Chalmers, 26 June, 1823." 

:Mr. Ashton, for appellant, contended that 
the judgment below was irregular, and that 
the justice had not jurisdiction, because the 
process was capias, and appointed a certain 
day for the hearing; and by the act of con- 
gi-ess of the 1st of March, 1823 (3 Stat. 743) 
no female can be arrested for a debt. It ap- 
peared in evidence that she was not arrested, 
but was notified, by the officer, of the time 
and place when and where she was to ap- 
.pear and answer, to wit, at the office of 
Messrs. Wharton & Chalmers, two justices of 
the peace, at ten o'clock, a. m. Mr. Justice 
Wharton, being consulted by her, advised her 
not to attend, saying that the justice had no 
right to issue a capias against her, and that 
she was not bound to appear. She did not; 
and when the capias was returned, Mr. 
Wharton refused to act In the case; but Mr, 
Justice Chalmers being satisfied that the de- 
fendant was notified, gave judgment by de- 
fault. 

THE COURT (MORSBLIi, Circuit Judge, 
contra) was -of opinion, that the defendant 
was bound to appear upon such a notice, and 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



that the justice might give judgment by 
default, and affirmed the judgment, but witli- 
out costs. Quaere? 



Case No, 10,530. 

O'NEIIi V. SEARS. 

[2 Spr. 52; 1 24 Law Rep, 731.] 

District Court, D. Massachusetts. Oct, 1862. 

Collision— Vessel at Anobor— Lookout — 
Mutual Fault.* 

1, Where a vessel anchored in Boston Har- 
bor, without an anchor-watch, was ran into by 
another vessel while getting under way, and the- 
coUision could have been avoided if there had 
been an anchor-watch, both vessels were held in 
fault — the one at anchor for not having a 
watch, and the other for not notifying the one- 
at anchor of the intention to get under way, — 
it appearing that there was danger of a collision, 
and that it was known to the vessel getting un- 
der way that the other had no watch. 

[Cited in The Lady Franklin, Case No. 7,984; 
The James M. Thompson, 12 Fed. 189; The- 
Delaware, Id. 574J 

2. Where both vessels arfe in fault, the dam- 
ages and costs are divided. 

[Cited in The Clover, Case No. 2,908; The- 
Mary Patten, Id; 9,223; Vanderbilt v. Reyn- 
olds, Id. 16,839; Wells v. Armstrong, 29^ 
Fed. 220.] 

This was a libel in personam against the- 
respondent as owner of the yacht Aetsea in. 
a cause of collision. 

C. G. Thomas, for libellant 
John A. Loring, for respondent 

SPRAGUE, District Judge. The collision- 
took place between two schooners in the har- 
bor of Boston, on a fair day, a whole-sail 
breeze blowing. The inference is, that one- 
or both the vessels must have been in fault, 
because on such a day, and in such weather,. 
a collision ought not to take place. 

I shaU first consider whether the libellant 
was in fault. His vessel, the January, was 
lying at anchor in Fore Point channel. The- 
Aetsea was getting under way, and in doing 
so ran foul of the January. 

It is insisted that the January was in fault 
in two particulars: 

1st In being anchored in an improper 
place. 

And 2d. In having no anchor-watch. 

These facts are established by the evidence.. 
An ordinance of the city of Boston provides, 
that all vessels at anchor in the harbor of- 
Boston shall keep an anchor-watch at alL 
times. Another ordinance of the city author- 
izes the appointment of a harbor-master, and 
provides, among other things, that he shall 
have authority "so to regulate the anchor- 
age of vessels, that as far as may be practi- 
cable, ferry-boats may pass unobstructed, and 
the channel shall be kept clear, from the- 
wharves to Castle Island." Among the regula- 
tions adopted by the harbor-master, is one- 

1 OEleported by .Tohn Lathrop, Esq., and here 
reprinted by permission.] 
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providing that no vessels shall anchor In Fore 
Point channel. The January in this ease 
was anchored in this channel, arid is there- 
fore prima facie in the wrong. In the case 
of Gushing v. The John Fraser, 21 How. [62 
U. S.] 184, it seems to have been held, that a 
vessel remaining at anchor in a place longer 
than allowed by a city ordinance can still 
recover for injury done to her while there, 
the custom being to allow vessels to remain 
there when the thoroughfare was not over- 
crowded. I do not rest my decision, how- 
ever, upon the fact of the January being 
anchored in an improper place, and express 
no opinion upon it. But as the vessel was 
in a place where vessels were constantly pass- 
ing, and as there is an express regulation 
requiring all vessels at anchor to have an 
anchor- watch, the January was in fault in not 
having one; and more especially so, as it is 
in proof that if a person had been on board 
the January, the collision would not have 
happened. The immediate cause of the col- 
lision was the bowsprit of the Aetsea catch- 
ing in the toppinglift of the January, and 
this caused her to swing, and then the bob- 
stay struck the rail of the January. It is 
proved, that if a person had been on the deck 
of the January, the collision might have been 
avoided in three different ways: 

1st. By veering the vessel by her rudder. 

2d, By letting go the mainsheet, and shov- 
ing the mainboom over. 

And 3d. By putting out an oar or a boat- 
hook, and pushing the Actaea off. 

I therefore consider the January in fault in 
not having a proper ^atch on board. 

The next qu^tion is, was the Aetsea also 
in fault? The evidence shows that the Aetsea 
came to anchor on the flats near Fore Point 
channel, and remained there two days; that 
on the morning of the last day, the Januai-y 
came in, and anchored one hundred feet from 
her, a little to windward. There Were other 
vessels anchored ahead of the Actaea, and so 
near, that she could not get under way in the 
usual manner without running into them. 
After consultation, it was determined to hoist 
the jib, haul it to windward, and swing her 
round on her heel. In doing this the collision 
occurred. It is insisted that this method of 
getting under way was an improper one. 
The evidence shows that it is not the usual 
way; but I am satisfied, that if the vessel 
had the right to get under way at all, this 
was the most judicious way of doing it. I 
am not prepared to say she had not the right 
to get under way at all; but considering that 
she was getting under way in an unusual 
manner, and there being danger of a col- 
lision, it was the duty of the respondent to 
adoptall means in his power to preventa col- 
lision. According to the testimony introduc- 
ed by the respondent, if there had been a man 
on the deck of the January, the collision 
would not have happened. It was the duty 
of the respondent to have hailed the January, 
or to have sent a boat off to her; and if 



either of these things had been done, the col- 
lision would not have happened. It is said 
the respondent had a right to presume that 
there was an anchor-watch on board the Janu- 
ary. This is very well in theory; but, as 
he knew -there was no anchor- watch, he 
cannot excuse his not hailing, by saying that 
there ought to have been one. I consider 
both vessels to have been in fault; and the 
damage done to both is to be added together, 
and divided between the two. The costs also 
are to be divided. 



O'NEIL (STRONG v.). See Case No. 13,543a. 



Case 3Sro. 10,531. 

O'NEIL V. WABASH AVE. BAPTIST 
OHUROH SOO. 

[4 Biss. 482.] i 

Circuit Court, N. D. Illinois. Aug., 1867, 

CONYETAKOE DOES NOT RELATE BaCK TO CON- 

TKACT — Effect of Recokdisg Laws — Judg- 
ment BEFORE COXVETAXCE. 

1. A deed made in pursuance of a recorded 
contract does not relate back so as to cut off 
intervening equities, and convey the title as of 
date of contract Snapp v. Peirce, 24 111. 15U, 
criticised. 

2. They only enable the purchaser to compel 
the consummation of the title under the con- 
tract; but where the contract is subject to for- 
feiture, and only a small part of the purchase 
money, was paid, the conflicting interests should 
be adjusted by a court of equity. . 

3. The legal title remains in the vendor until 
the conveyance, and a judgment against him 
binds his interest in the land. 

Action of ejectment [by Thomas H, O'Neil 
against the Wabash Avenue Baptist Church 
Society,] for the recovery of a lot in Chicago, 
a part of the southwest quarter of section 22, 
township 39 north, of range 14 east of the 
5d P. M,, commencing at a point 350 feet 
south of the southeast corner of lot 6, of 
block 4, of Clarke's addition to Chicago, 
thence south 65 feet to 18th street, west 191 
feet, and thence north 65 feet, the property 
being the lot on the northwest corner of 
Wabash avenue and 18th street. 

DRUMMOND, District Judge. The title 
was admitted to be in Stephen Bronson, Jr., 
on the 18th day of June, 1852. On that day 
Bronson made a contract with the plaintiff, 
by which he agreed to sell him the lot on 
certain terms, the money to be paid in in- 
stallments; The contract was recorded on 
the day it was made, Bronson conveyed the 
land to the plaintiff in 1865. This was the 
title shown by the plaintiff. 

At the time Bronson made the contract with 
the plaintiff, there was only a nominal sum 
paid in money, viz., $12.09, a note was given 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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payable in ninety days, $180.59 was to be 
paid on tlie IStli day of June, 1833, and the 
same sum on the ISth of June, 1854, and the 
ISth of June, 1855; and the contract pro- 
vided tliat if default was made in any one 
of the payments as therein mentioned, the 
whole contract was forfeited, time being 
made of the essence of the contract. None of 
the money was paid according' to the terms 
of the contract, and a judgment was recov- 
ered against Bronson in the circuit court of 
Cook county on the 14th day of Jime, 1853. 
At that time Bronson was the owner of the 
legal title, and all that could be said of the 
title of the plaintiff when acquired by him 
was that, under his contract, he had, an equi- 
ty to be enforced before the proper tribunal. 
Under this judgment an execution was is- 
sued, the property was sold, and a deed made 
"by the sheriff, under which the defendant 
claims. 

All these proceedings took place prior to the 
execution of the deed by Bronson, under 
which the plaintiff claims, and the question 
is: Where was the legal title at the time of 
the commencement of this suit? 

This action was brought in consequence of 
a decision of the supreme court of this state, 
Snapp V. Peirce, 24 HI. 156; and if that deci- 
sion is correct and binding upon this court, 
it may be said to rule this case. 

In that case Patton executed a bond for a 
deed tq Peirce^ which was duly recorded on 
the 4th of April, 1836. Afterward Patton 
mortgaged the same premises to another par- 
ty, and the mortgage was foreclosed. 

The case does not state when the mort- 
gage was executed, but only when it was re- 
corded. Prior, however, to the recording of 
the mortgage, Patton executed a deed to 
Peirce, which was recorded after the mort- 
gage was recorded. The question, therefore, 
before the court in that case was as to the 
effect of the deed from Patton to Peirce, and 
the court say that if it was executed in pur- 
suance and in satisfaction of the bond for the 
deed of Patton to Peirce, then the deed re- 
lated back to the date of the bond, and con- 
veyed the title- as it stood at the time the 
bond was recorded. That is to say, it neces- 
sarily cut off all equities that existed be- 
tween the date of the execution of the bond 
and the date of the deed. 

It is claimed that such is the effect of the 
deed of Bronson to the plaintiff in this case; 
that, being made in pursuance of the con- 
tract of 1832, it puts an end to the judgment 
which was obtained against Bronson in 1855, 
as a lien upon this land. 

I confess that there seems to me to be a 
misapprehension of the effect of the recording 
laws by the supreme court in the ease of 
Snapp v. Peirce. It is true, that where a 
man makes a contract with the owner of a 
tract of land, by which, in consideration of 



certain payments to be made to the owner in 
the future, a deed is to be made after the 
payment, and the contract is recorded, noth- 
ing which the owner can do subsequently can 
deprive the vendee of his rights under the 
contract when he has complied with its 
terms; but I do not understand that the ef- 
fect of the recording law is anything more 
than to compel the consummation of the title 
under the contract, when its terms have been 
complied with. It seems to me that, under 
such circumstances, where a contract of sale 
is made, and only a small part of the pur- 
chase money paid, and a judgment is after- 
ward obtained against the owner of "the land, 
that judgment binds his interest, whatever 
it may be, and it is subject to sale under 
that judgment. It is a doctrine attended 
with very serious consequences, to hold that, 
under such circumstances, when a deed is 
made by a vendor to a vendee, it relates 
back SQ as to cut off all equities which may 
have intervened, and of which it may be the 
whole world would be obliged to take notice. 

In this case the contract under which the 
plaintiff claimed was a stringent one in its 
terms. Time in the payment of the money 
was made the essence of the contract. That 
money never has been paid. 

It seems to^me that the only safe course to 
pursue is to leave a court of equity to deal with 
the equities of notes or bills given for the pay- 
ment of money under such a contract as this 
—whether they are held hj the original party 
who made the contract,* or transferred to a 
third party for value. It is easy to perceive 
that circumstances may exist where it may 
be of the utmost consequence that the rights 
and equities of parties in possession of such 
evidence of indebtedness should be protected. 

I cannot, therefore, give my assent to the 
application of the case of Snapp v. Peirce to 
the facts of this case. Indeed, it seems to me 
that the principle there stated, in the extent 
to which the language of the opinion would 
seem to carry it, cannot be sustained. With- 
out, therefore, deciding many of the ques- 
tions which were argued in this case, and 
which are, undoubtedly, of considerable in- 
terest and importance, I find the issue for 
the defendant, on the ground that the legal 
title was not in the plaintiff. At the time 
that Bronson made the deed of 1865, his title 
was gone; and I do not think that that deed 
related back to the contract of 1852, so as 
to put an end to everything that had been 
done in relation to the land between the date 
of the contract and the date of the deed. 

Judgment for defendant 
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O'NEILL (UNITED STATES v.). ^ee Case 
No. 15,949. 
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Case M"o. 10,532. 

ONE LARGE WATER TUB. 

[3 Ben. 436; i 10 Int. Rev. Rec. 139.] 

District Court, E, D. New York. Oct., 1869. 

Isfoumek's Shake— Costs— Value Less than 
§250. 

1. The proviso in the 91st section of the act of 
congress of March 2d, 1799 {1 Stat 697), that 
where the value of the property forfeited is less 
than $250, the share of the United States is to 
be applied towards the costs of the prosecution; 
is general in its application, and is applicable to 
forfeitures under the internal revenue laws. 

2. Treasury regulations on that subject, issued 
under the authorily of the 9th section of the act 
of July 13th, 1866 (14 Stat. 145), are nbt binding 
in cases which come within that proviso. 

At law. 

BENEDICT, District Judge. The question 
raised in this case is, whether, in a case aris- 
ing under the internal revenue laws, where 
the value of the forfeited property is less 
than $250, the portion of the forfeiture which 
accrues to the United States shall be applied 
to the costs of prosecution, as is provided in 
the 91st section of the act of 1799, or whether, 
as provided in the treasury regulations of 
September 2d, 1867, the share allotted to the 
informer shall be subject to a proportionate 
deduction for costs and charges. 

Treasury regulations, upon subjects like 
the present, issued within the scope of the 
authority conferred by the 9th section of the 
act of July 13th, 1866 (14 Stat 145), have 
hitherto been considered as effective regula- 
tions, and no question as to the validity of 
the statute upon which they are based is 
here raised. But it is insisted that if the 
regulation referred to is intended to apply 
to cases like the present it is beyond the 
scope of the authority conferred by the act 
of July 13th, 1866, above referred to, which 
confines the action of the secretary to cases 
not otherwise provided for, and thus, as it is 
claimed, excludes eases where the value is 
under $250, inasmuch as such cases are pro- 
vided for by the act of 1799. 

Upon an examination of the words of the 
91st section of the act of 1799, I am of the 
opinion that the provision in question must 
be considered to be general in its effect, ap- 
plicable to all cases, and not intended to be 
confined to the forfeitures which might arise 
under the act containing the proviso, or any 
other particular act. This appears by the 
studied omission from this provision of the 
words, "incurred by virtue of this act," which 
appear in the previous parts of the section, 
and also by the fact that the condemnations 
provided for are not required by the proviso 
to have arisen under particular laws or 
classes of laws. Nor can it be claimed that 
any particular class of laws was within the 
intention of the legislature; for, at the time 
of the passage of the proviso, seizures, eon- 

1 [Reported hy Robert D. Benedict, Esq., and 
here reprinted by permission.] 



demnations, and sales of goods as forfeited,, 
were provided for by several statutes, some 
of them having no relation to the revenue — 
such as the act of September 1, 1789 [1 Stat. 
55], the act of March 3, 1791 [1 Stat 199], 
which relates to taxes on domestic spirits; 
the act of May 8, 1792 [1 Stat 267], in regard 
to 90-gallon casks; the act of December 31^ 
1792 [1 Stat. 287], in regard to registration 
of ships; tlie act of March 22, 1794 [1 Stat 
347], in regard to the slave trade; the act of 
July 9, 1798 [1 Stat. 578], in regard to cap- 
tured vessels of France. Under all these and 
other acts, seizures, condemnations, and 
sales had been provided for, and they are 
clearly covered by the words of the provi- 
sion in the act of 1799, which is, in terms, 
made applicable to all cases where a seizure, 
condemnation, and sale of goods shall take 
place within the United States. 

Until repealed, therefore, the act of 1799- 
must be held to be controlling, in the eases 
to which its terms apply, as well when the 
ease arises under the internal revenue 
laws, as those under the customs laws. If, 
then, it was intended by the regulation of 
September 26th, 1867, to forbid the appi-b- 
priation of the government's share of a for- 
feiture to the payment of the costs, in cases 
where the value is less than $250, the regula- 
tion must be held to be unauthorized, and the 
appropriation must be made, in accordance 
with the 91st section of the act of 1799. 

It is accordingly ordered, in this case, that 
the share of the proceeds of the property 
forfeited in this action, which accrues to 
the United States, be applied toward pay- 
ment of the costs of the prosecution. 



Case Wo. 10,533. 

The ONEOTA, 

[The ease reported under above title in 11 N. 
T. Leg. Obs. 353, is the same as Case No. 4,273.] 



'ONE PACKAGE OF READY-MADE 
CLOTHING (UNITED STATES v.). See 
Case No. 15,950. 

ONE PIECE OF SILK (UNITED STATES 
v.). See Case No. 15,951. 

0-NE RECTIFYING ESTABLISHMENT 
(UNITED STATES v.). See Case No. 15.- 
952. 

ONE SORREL HORSE (UNITED STATES 
v.). See Case No. 15,953. 



Case Wo. 10,534, 

ONE STILL. 

[1 Ben. 374; 6 Int. Rev. Rec. 59.] i 

District Court S. D. New York. Aug., 1867. 

Infokmer's Share— Percestagb on Gkosc 
Amount. 
Under section 179 of the internal revenue act 
of June 30th, 1864 [13 Stat 305], as amended 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 6 Int Rev. Rec. 
59, contains only a partial repoi-t] 
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by the act of July 13th, 1866 [14 Stat 143], 
and the regulations of the secretary of the treas- 
ury of August 4th, 1866, the amount of an in- 
former's percentage is to be calculated upon the 
gross proceeds of the forfeiture, without deduct- 
ing the costs. 

At law. 

S. G, Courtney, Dist Atty., for the United 
States. 
Henry & Olarkson, for informer. 

BLATCHFOllD, District Judge. In this 
case, William EL Craig was the person who 
first informed of the cause, matter, and thing 
whereby the forfeiture of the property pro- 
ceeded against and condemned In this suit 
tvas incurred. The condemnation was bj 
default. The informer now asks the court 
to decree, that he is entitled to have the 
share or percentage of such forfeiture, to 
which, as such person, he is entitled, com- 
puted on the whole or gross amount of the 
proceeds of the sale of the property. 

By section 179 of the internal revenue act 
'i£ June 30th, 1864 (13 Stat. 303), as amended 
by the act of July 13, 1866 (14 Stat 145), it 
Is provided, that "all fines, penalties, and 
forfeitures which may be imposed or incur- 
red, shall and may be sued for and recov- 
ered, where not otherwise provided, in the 
name of the United States; * * « and, 
where not otherwise provided for, such 
share as the secretary of the treasury shall, 
by general regulations, provide, not ex- 
ceeding one moiety, nor more than five 
thousand dollars in any one case, shall be 
to the. use of the person, to be ascertained 
by the court whicli shall have imposed or 
decreed any such fine, penally, or forfeiture, 
who shall first inform of the cause, mat- 
ter, or thing whereby such fine, penalty, 
or forfeiture shall have been incurred." In 
pursuance of this provision, the secretary 
of the treasury issued circular instructions, 
dated August 14, 1866, whieli are still in 
force, wherein, after reciting the language 
of the act of July 13th, 1866, he says: "Un- 
der the authority here conferred, the fol- 
lowing schedule of informers' shares is here- 
by prescribed: Of the first five hundred 
dollars of any penalty, the Informer shall 
receive fifty per cent; of the next fifteen 
hundred dollars, forty per cent", &c., &c. 
The secretary then says: "Thus, if the pen- 
alty is five hundred dollars, the informer 
will receive two hundred and fifty dollara; 
If one thousand dollars, four hundred and 
fifty dollars; if two thousand dollars, eight 
hundred and fifty dollars," &c., &c. These 
regulations are still in force, and it is not 
disputed that they are applicable to the 
present case. But it is contended, on the 
part of the government, that it is the mean- 
ing of the statute, that the informer's share, 
whatever it may be, shall be estimated on 
the Sinn actually received by the govern- 
ment; that, until recently, the marshal, on 
the sale of forfeited property, paid its pro- 
18FED.CAS. — 46 



ceeds into the registry of the court, and 
the clerk then paid, out of such proceeds, 
the costs and expenses of the suit, and paid 
over the remainder to the collector of Inter- 
nal revenue, for distribution; that, in such 
ease, the sum received by the government 
was the sum received by the collector, and 
not the sum paid into the registry of the 
court, the clerk receiving the money from 
the marshal, not as the agent of the United 
States, but as the officer of the court; that 
where, as now, the practice is for the clerk 
to pay the informer's share directly to him, 
and the balance directly to the proper gov- 
ernment officer, the government does not, 
any more than in the other case, receive 
that portion of the proceeds which has 
been consumed iu the payment of costs; 
that this view is supported by the decision 
made by Judge Benedict, In the case, in 
the Eastern district of New York, of U. 
S. V. Seven Large Fermenting Tubs [Case 
No, 16,254], who, while holding that, under 
the statute and the general regulations made 
by the treasury department, the percentage 
of the informer is to be calculated upon the. 
gross proceeds of the forfeited property, 
also held, that the costs of the proceedings, 
through which the. fund in court is realized, 
are a charge upon the whole fund, and 
must, in the distribution, be paid out of the 
proceeds of sale, before the share of the 
informer can be distributed to him; that, 
In this view, the government cannot be 
said, In any proper sense, tb receive the 
cc^ts, so as to distribute a portion of them 
to the informer; and that the informer has 
nothing to do with anything but what the 
government actually receives. 

This whole argument on the part of the 
govei-nment is based on a fallacy. The share 
given to the informer by the statute, is such 
share of the fine, penalty, or forfeiture, 
whether it is recovered with or without judg- 
ment or decree (but not exceeding one moiety, 
nor more than five thousand dollars in any 
one case), as the secretary of the treasury 
shall prescribe by general regulations. The 
statute confides the whole matter of the 
amount of the informer's share to the discre- 
tion of the secretary, to be exercised by gen- 
eral regulations, subject to the limitation 
fixed by the statute. In the case of a fine, 
penalty, or forfeiture recovered by suit, the 
statute requires that the court decreeing the 
recovery shall ascertain who was the first in- 
former; and, in the case of any sum paid 
without suit, or before judgment, in lieu of 
fine, penalty, or forfeiture, the statute re- 
quires the secretary to determine, under gen- 
eral regulations to bo made by him, who was 
the first Informer. The first Informer is de- 
fined by the statute to be the peison who first 
informed of the cause, matter, or thing, 
whereby the fine, penalty, or forfeiture was 
tacurred. That person is the person declared 
by the statute to be entitled to the share so 
to be prescribed by the secretary, by gen- 
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eral regulations. The statute contemplates 
that the general regulations shall assign to 
an informer one and the same share of a fine, 
penalty, or forfeiture, whether it is recovered 
by suit, or whether a sum is paid in lieu of 
it, by way of compromise; and the secretary 
has so interpreted the law. The shares he 
prescribes ai-e for shares of all proceeds and 
moneys, whether recovei'ed by judgment or 
paid without suit or before judgment, and are 
applicable to all fines, all penalties, and all 
forfeitures incurred under the internal reve- 
nue laws. The fallacy of the view taken by 
the government, is in the idea that, under the 
statute or the general regulations, the inform- 
er's share is to be estimated on the sum re- 
ceived by the government. There is, in the 
first place, nothing in the statute to uphold 
this view. (That portion of the section which 
speaks of the vesting of a right in the in- 
former, has reference solely to the time when 
the right shall vest in the informer, and says 
that no right shall accrue to or be vested in 
the informer until the fine, penalty, or forfei- 
ture is fixed by judgment or compromise, and 
the proceeds or amount shall have been paid, 
and that then the informer shall become enti- 
tled to his legal share of the sum adjudged, 
or agreed upon, and received. There is noth- 
ing in this provision which necessarily re- 
stricts the informer's share to a share of the 
proceeds or amount paid to or received by the 
government. The provision has no reference 
to amount, but concerns only the question of 
time, and was intended to guard against all 
claim by an infoi-mer to a vested right in a 
fine, penalty, or forfeiture incuiTed. Nor, in 
any view, can the word paid, or the word re- 
ceived, in this provision, mean paid to the 
government, or received by the government. 
The provision, so far as the import of the 
words paid and received is concerned, means, 
tliat until, in the case of a recovery by judg- 
ment, the fine, penalty, or forfeiture is fixed 
by the judgment, and the amount or proceeds 
shall have been paid thereunder, and until, 
in the case of the payment of a sum without 
suit or before judgment, in lieu of fine, pen- 
alty, or forfeiture, the sum is fixed by com- 
promise and paid, the informer shall have 
no right, or title or vested interest to or in 
any share of it The words paid and re- 
ceived have no reference whatever to the pay- 
ment to, or the receipt by, the government 
of its share of the amount or proceeds of the 
recovery, or of its share of the sum paid by 
way of compromise. In the present case, un- 
der the decree of condemnation, the right of 
the informer did not vest until the payment 
to the marshal of the proceeds of the sale of 
the condemned property, but, when those pro- 
ceeds were paid to the marshal, then the in- 
former became entitled to his legal share of 
those proceeds. That share is a percentage, 
to be calculated, according to the general reg- 
ulations, on the gross amount of the proceeds 
so paid to the marshal. Those gross pro- 
ceeds are the forfeiture, or, in other words. 



the property condenmed as forfeited, and or- 
dered by the decree to be sold by the marshal; 
and the general regulations give to the in- 
former, as his share, a percentage to be cal- 
culated on the amount of the forfeiture, that 
is, on the amount of the gi-oss proceeds of the 
sale of the property condemned as forfeited. 
If any intei-pretation were to be given to the 
provision of the statute which says that the 
informer shall be entitled to his legal share 
of the sum adjudged, or agx*eed upon, and re- 
ceived, as in any way defining the amount 
of the share, such interpretation would be, 
that the informer is entitled to a share of the 
sum adjudged, or the proceeds of the prop- 
erty adjudged, to be the forfeiture, or the 
. sum agreed upon in lieu of the forfeiture, and 
received, and thus to a share, in the present 
case, of the gross proceeds of the sale of the 
property condemned as forfeited. But the 
whole question of the amount of the share, 
within the limits fixed by the statute, is left 
to the secretary. He may, by general regu- 
lations, make it greater or less. He might 
have followed the example set by the ninety- 
first section of the tariff act of March 2d, 
1799 [1 Stat 697], which says, that all fines, 
penalties, and forfeitures, recovered by virtue 
of that act, shall, "after deducting all proper 
costs and charges," be disposed of in a cer- 
tain way. He might have directed that the 
costs and expenses of the suit should be first 
deducted, and that the informer should then 
have a certain percentage of the net proceeds 
remaining. But he has not seen fit to do so. 
He has said, as strongly as negative language 
can say it, that the costs and expenses of the 
suit shall not be first deducted, but that the 
informer shall receive a percentage, to be cal- 
culated on the amount paid as a fine or penal- 
ty, by the person on whom the fine or pen- 
alty is imposed, or on the proceeds of the sale 
of the property condenmed as forfeited, and 
that no part of the costs or expenses shall be 
charged upon the share of the informer. The 
secretary had a right to say this. He had a 
right to give to the informer such share, with- 
in the limits fixed, as, in the exercise of his 
discretion, he thought calculated to promote 
the objects aimed at by the statute. The 
statute was intended to encourage persons to 
inform as to causes of forfeiture, and the pre- 
sumption is, that the secretary deemed it 
wise, on the whole, to hold out to informei-s 
the inducements offered by his regulations, 
by saying to them that no part of the costs 
or expenses should be charged upon the share 
resulting from the percentage affixed to a 
given case. And, in this connection, I am free 
to sayj that I do not concur with Judge Ben- 
edict in his view, that the costs and expenses 
of the proceedings, through which the fund in 
comt is realized, are a charge on the whole 
fund, and must be paid out of the proceeds 
of sale, before the share of the informer can 
be distributed to him, if the conclusion from 
that view is, that the informer's share, as- 
certained by computing his percentage on the- 
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gross proceeds, can be made liable for a por- 
tion of the costs and expenses, if the residue 
heyond the informer's share is not sufficient 
to defray those costs and expenses. 

The result is, that an order must he en- 
tered,, in this case, declaring William H. 
Graigto he the person who first informed of 
the cause, matter, or thing -whereby the for- 
feiture of the property condemned in this suit 
was incurred, and that he is entitled to have 
the share or percentage of such forfeiture, to 
which, as such person, he is entitled, com- 
puted on the gross amount of the proceeds 
of the sale by the marshal, under the decree 
herein, of sudi property. 

[At a subsequent reargnment of this case, 
Judge Blatchford confirmed the conclusion at 
which he had arrived in the first hearing of the 
case. Case No. 15,955.] 



ONE STILL (UNITED STATES v.). See 
• Cases Nos. 15,954^-15,956. 

ONE THOUSAND FIVE HUNpBED 
BALES OF COTTON (UNITED STATES 
Y.). See Cases Nos. 15,957 and 15,958. 

ONE THOUSAND FOUR HUNDRED AND 
SIX BOXES OP SUGAR (UNITED 
STATES v.). See Case No. 15,959. 

ONE THOUSAND FOUR HUNDRED AND 
TWELVE GALLONS OF DISTILLED 
SPIRITS (UNITED STATES v.). See 
Case No. 15,960. 

ONE THOUSAND SEVEN HUNDRED 
AND FIFTY-SIX SHARES OP CAPI- 
TAL STOCK (UNITED STATES t.). See 
Case No. 15,961. 

ONE THOUSAND SIX HUNDRED AND 
TWENTY-FIVE VITRIFIED PIPES 
(hTTN TTAAT t.). See Case No. 10,536. 

ONE THOUSAND THREE HUNDRED 
AND EIGHTY-TWO HOGSHEADS OF 
SUGAR (UNITED STATES t.). See 
Cases Nos. 15,962 and 15,963. 

ONE THOUSAND THREE HUNDRED 
AND SIXTY-THREE BAGS OP MER- 
CHANDISE (UNITED STATES v.). See 
Case No. .15,964. 



Case "No. 10,535. 

ONE THOUSAND TWO HUNDRED AND 
FIFTY-THREE BAGS OF RICE. 

ONE HUNDRED AND THREE CASKS OF 
RICE. 

[Blatchf. Pr. Cas. 211.] i 

District Courl, S. D. New York. Sept, 1862. 

PaizE — What is — Who Authoiiized to Make 

Prizes — Euemt Pkopektt — Seizure on 

liAKD NEAR Water. 

1. Property seized by an armed vessel of the 
United States empowered to- make prizes while 
afloat in an enemy port, on board of an enemy 
vessel, is lawful prize under the law of nations. 

2. Enemy property captured by a public ves- 
sel in an enemy port, although, when seized, 
stored in a warehouse on land, near the water, 
held, under the facts in this case, to be lawful 
prize. 

In admiralty. 

1 [Reported by Samuel Blatchford, Esq.] 



BETTS, District Judge. The first above- 
named action is for the forfeiture of 1,253 
bags of rice captured in lighters afloat on the 
Edisto, or North Santee river, in South Caro- 
lina, on the 30th of January, 1862, by the 
United States gunboat Albatross and her con- 
sort, and brought into this port for adjudica- 
tion. The lighters had, at the time of the 
capture, no crews or persons on board, and 
have not been brought into port for adjudica- 
tion. The gunboats were armed vessels of 
the United States, empowered to mate 
prizes, and the property seized was taken 
afloat, in an enemy port, on board enemy ves- 
sels. G?hat is a capture within the law of 
prize, independently of any special legisla- 
tion authorizing it. Wheat. Mar. Capt 14, 
§ 3; Genoa and Its Dependencies, 2 Dod. 444; 
Pratt, Prize Prac. 115; 2 Wheat App. 71, by 
Story, J.; The Donna Barbara, 2 Hagg. Adm. 
366; The Charlotta, 1 Dod. 388; The Melo- 
mane, 5 C. Rob. Adm. 51. No legislation 
was required in respect to the seizure of en- 
emy property found within the belligerent 
territory at the commencement of hostilities. 
The case of Brown v. U. S., 8 Oranch [12 U. 
S.] 110, only calls for such legislation when 
the seizure is made within the territory of the 
captors. 

In the first suit above named, the launches 
or small boats of the gunboats acted under 
the full powers of the gunboats themselves, ^ 
in effecting the captm-e; and, therefore, there 
is legal cause for the attachment of the prop- 
erty as prize. The vessels, when seized, hav- 
ing been deserted by their crews, the libel- 
lants are entitled to prove the facts and cir- 
cumstances of the capture by other testi- 
mony. The assistant surgeon, then acting on 
board the Albatross, was present, and proves 
that the properly seized was within the ene- 
my's territory. No person appearing to the 
suit, or giving evidence as to the innocence of 
the cargoes so seized, the libellants are enti- 
tled to a judgment of condemnation ^d for- 
feiture of the cargoes, as enemy property and 
prize of war, upon the regular default enter- 
ed. 2 Wheat. App. 20. 

The distinction in respect to the second 
above-named suit is, that the rice there cap- 
tured was not water-borne when seized, but 
was found stored ih a warehouse in the ene- 
my's country, contiguous to the river up 
which the United States vessels were pursu- 
ing the enemy's vessels, which were, seem- 
ingly, endeavoring to convey the two parcels 
of rice to the enemy's troops in Charleston. 
The river on which the warehouse stood com- 
municated with Charleston harbor, and was 
entered by the ship of war and her boats. 
The warehouse and the rice deposited in it 
were captured by the launches of the Alba- 
tross and her consort. Rebel forces, station- 
ed near the warehouse, fired upon the United 
States forces when making the capture, and 
the fire was returned at the time by the 
United States vessels which were engaged in 
the capture. The property was laden on 
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board of vessels of the captors, and was sent 
to New York for adjudication. The question 
specially presented in this suit is, whether 
the seizure on land was, in law, a maritime 
capture. 

The libel is sufficient in form in a suit by 
tlie government. It might be vitally defect- 
ive in a prosecution in behalf of private cruis- 
ers, unless subsequently ratified by the sov- 
ereign. Brown v. U- S., 8 Cranch [12 U. S.] 
130-133. And, although no defence is inter- 
posed, the court wiU look at the record to see 
that the case is within its cognizance. The 
decision upon the merits, in Brown v. U. S., 
went upon the principle that the enemy prop- 
erty there seized was landed in thiS' country 
before the war commenced between England 
and the United States, and that it was not 
liable to capture as prize in the absence of 
positive law authorizing its seizure. The ma- 
jority of the court who adopted that doctrine 
did not controvert the decision of the circuit 
court, declaring the suit to be of a prize char- 
acter, nor the historical and judicial fact that 
the practice of the United States courts is 
governed by the rules of admiralty law dis- 
closed in the English reports. Glass v. Sloop 
Betsey, 3 Dall. [3 U. S.] 6. It is very clear 
that in England the prize jm'isdiction does 
not depend upon locality, but upon the sub- 
ject-matter. As is said by Sir William Scott, 
in The Rebeckah, 1 O. Rob. Adm, 227, this 
was a maritime capture, effected by naval 
persons using a force subject to their use, 
distinguished from an ordinary land force 
subject to military persons, and was, there- 
fore, a maritime prize. 1 Kent, Comm. 356. 

The casks of rice proceeded against in the 
second suit are, therefore, properly confisca- 
ble as prize, being enemy property, captured 
by public vessels, in an enemy port Decree 
accordingly. 



ONE THOUSAND TWO HUNDRED AND 
NINETY-ONE BALES OP TOBACCO 
(UNITED STATES v.). See Case No. 15,- 
965. 

ONE THOUSAND TWO HUNDRED AND 
SEVENTY-SEVEN DOLLARS AND 
FIVE CENTS (CASH v.). See Case No. 
2,498. 



Case No. 10,536. 

ONE THOUSAND TWO HUNDRED AND 
SIXTY-PIVE VITRIFIED PIPES. 

[14 Blatchf. 274; 5 N. Y. Wkly. Dig. 194.] i 

Circuit Court, S. D. New York. July 19, 1877.2 

Carbiebs — When Freight is Due — Delivery ik 

Parcels— Discharge withodt Notice to 

THE Consignee. 

1. Under an ordinary bill of lading, freight is 

demandable only when the goods are discharged 

&om the vessel and an opportunity is had for 

1 [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge, and here reprinted by permission. 
5 N. Y. Wkly. Dig. 194, contains only a partial 
report.]. 

2 [Reversing Case No. 14,280.] 



their examination by the party who is to receive 
them; but the carrier is not bound to part with 
the possession, or to make actual delivery, ex- 
cept upon payment of the freight. 
[Cited in Clark v. Five Hundred and Fire 

Thousand Feet of Lumber, 65 Fed. 239.] 
[Cited 'in Barker v. The E. M. Wright,- 1 D. 
C. 27.] 

2. Neither party can require of the other, as 
of right, that goods under one bill of lading 
shall be delivered in parcels, on the freight of 
such parcels being separately paid. 

3. Where a carrier of goods by a vessel stood 
upon his legal right not to deliver a cargo, or any 
part of it, till payment of the freight, and the 
consignee of the cargo stood upon his right not 
to pay the freight untill the cargo was discharged 
ready to be completely delivered upon payment 
of freight, and subsequently the cargo was land- 
ed, but no notice was given to the consignee nor 
any demand made upon him for the freight: 
Edd, that a suit against the goods for the freight 
was prematurely brought, when brought before 
such notice or demand. 

4. Where the amount involved in an admiralty 
suit is not sufficient to permit a review by the 
supreme court of the judgment of the circuit 
court, a general finding of facts and law by the 
latter court is sufficient, under the act of Feb- 
ruary 16, 1875 (18 Stat 315, § 1). 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York. 

[This was a libel for nonpayment of freight 
by Mary Dunham, executiix, and others, 
against one thousand two hundred and sixty- 
five vitrified pipes (William Nelson, Jr., claim- 
ant). From a decree of the district court for 
libellants (Case No. 14,280), claimant appeals,} 

Franklin A. Wilcox and W. R. Beebe, for 
libellants. 

Edwin W. Stoughton and Edward Sey- 
mour, for claimant 

JOHNSON, Circuit Judge. The rule of law 
in respect to the delivery of merchandise 
from vessels is well settled. Under the ordi- 
nary biU of lading, the freight is demandable 
only when the goods are discharged from the 
vessel, and an opportunity is had for their 
examination by the party who is to receive 
them. On the other hand, the carrier is not 
bound to part with the possession, or to make- 
actual delivery, except upon payment of 
the freight Neither party can require of the 
other, as of right, that goods under one bill 
of lading shall be delivered in parcels, on 
the freight of such pai'cels being separately 
paid. All such arrangements rest upon the 
special agreement of the parties concerned, 
and not upon the general law. In Clark v. 
Masters, 1 Bosw. 177, 185, Duer, C. J., states^ 
the mle thus: "The consignee is not bound 
to pay the freight until the goods are deliver- 
ed, nor the master to deliver the goods until 
the freight is paid. If the goods are withheld^ 
the freight must be tendered, if the freight, 
the goods, to enable either party to maintain 
an action against the other for a breach of 
contract" In the case of The Eddy, 5 Wall. 
[72 U. S.] 481, Mr. Justice Clifford, giving the 
opinion of the supreme court of the United: 
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States, says: "Delivery on the wharf, In the 
cas<j of goofls transported by ships, is suffi- 
cient under our law, if due notice he given to 
the consignees, and the different consignments 
be properly separated, so as to he open to 
inspection, and conveniently accessible to 
their respective owners. Where the contract 
is to carry by water, from port to port, an 
actual delivery of the goods into the posses- 
sion of the owner or consignee, or at his 
warehouse, is not required, in order to dis- 
charge the carrier from his liability. He 
may deliver them on the wharf; but, to con- 
stitute a valid delivery there, the master 
should give due and reasonable notice to the 
consignee, so as to afford him a fair oppor- 
tunity to remove the goods, or put them un- 
der proper care and custody." 

The question in this case, therefore, is 
whether the libellants, at the time the libel 
was filed, were in that condition, in respect 
to the goods in question, which entitled them 
to demand payment from the claimants, or 
entitled them to assert, as against the goods 
themselves, not a mere lien for payment, or 
a right to hold- the possession of the goods un- 
til payment was or should be made, but a 
right to require immediate payment of the 
freight, as against the goods carried. 

lii illustration of this position, Mr. Justice 
Curtis may be cited, who says, in Salmon 
Falls Manuf'g Co. v. The Tangier [Case No. 
12,265]: "If the carrier is not ready to de- 
liver, it is of no importance from what cause 
such want of readiness proceeds. Whether 
it be because the goods are still in the vessel, 
or because they are so mixed with others on 
the wharf, that they are not accessible, 
' ' * is immaterial. If he is not ready to 
deliver, the law does not deem the delivery 
made," In the case of The Middlesex pcd. 
9,533], the same learned judge says: "When 
the master of the vessel gives notice to con- 
signees of cargo, that the vessel is about to 
discharge at a particular wharf, it is deemed 
equivalent to a declaration by him that he 
will be in reacliness to deliver the cargo there, 
at some proper time, as soon as, by the use 
of due diligence, he can get it out of the 
vessel in a state to be delivered. * * * It 
must be remembered, that it is not Imowledge 
of the arrival of the vessel, and that she is 
discharging, but notice of the readiness of the 
master to deliver, which is the operative 
fact" 

Olie first communication upon the subject 
of the delivery of the pipes was contained in 
a note from Thomas Dunham to Nelson, dat- 
ed February 21st, in which Dunham says: 
"I am anxious to secure to the vessel the 
freight on the pipes before delivery, and beg 
of you to send me cheek for the amount. 
Otherwise, I must take legal measmres to 
secure the payment of the same." This com- 
munication was made before the vessel was 
ready to commence the discharge of the pipes. 
On the 26th another 'note was sent to Mr. 
Nelson from Air. Dunham, notifying hun that 



the vessel would that morning commence to 
discharge on pier No. 19, East river, the 
stoneware sewer pipes, rings, &e., consigned 
to him. It adds: "You are requested to 
pay the amount of freight named in the bill 
of lading upon the same, and remove them 
from the wharf. Upon payment of the 
freight, the pipes, &c., will be delivered to 
your carts. If not paid and removed from 
wharf I shall proceed against them to coUect 
it" On the same day and immediately upon 
the receipt of the note last mentioned, Nel- 
son wrote to Dunham, and had delivered at 
the office of the latter, his answer, in which 
he says: "When the goods are on the wharf, 
and I am properly notified of same, I shall 
then pay the freight due on them; or, I will 
take -them away from wharf and pay you, 
ton by ton, freight on same, for all pipes, 
rings and covers delivered as per bill of lad- 
ing held by me. If I do not hear from you 
by one p. m., to-day, of your election of eittier 
of above propositions, I shall be In attendance 
on the wharf at that time, and make formal 
demand of my property, and shall hold you 
responsible," &e. To this communication no 
reply was made, and about or shortly after 
one o'clock, Mr. Nelson, the claimant, with 
his clerk Mr. Walmsley, went to Mr. Dun- 
ham's office, and there, having in his hand the 
amount of the freight, according to the bill 
of lading, said to a person in charge of the 
office, that he was ready to pay the freight, 
and demanded his pipes by the H. L. Routh. 
To this the reply was, that the pipes would 
not be delivered except upon the payment of 
the full amount of freight, as per bill of lad- 
ing. ' The parties then proceeded to the wharf 
where the vessel was, and there it appeared 
that a part only of the pipes were discharged. 
As to what then took place the witnesses are 
not; exactly agreed, except that no adjust- 
ment took place of the questions as to the 
respective claims of the .parties. The libel- 
lants appear to have insisted that the whole 
freight should be paid, before the claimant 
should take any part of the goods firom the 
wharf. On the other hand, the claimant 
Insisted that he was not boimd to pay the 
freight until all the goods were discharged 
from the ship, in order that there might be 
opportunity to examine the goods before the 
completion of the delivery and payment of 
the freight Each party seems, by law, to 
have been right in the view thus presented; 
and, of course, neither was, so far, in fault. 
The claimant further offered to take the 
cargo in parts, as the same was landed, pay- 
ing the proportional part of the freight but 
this the libellants refused to permit, as was 
their right; and the parties separated with- 
out any adjustment of their conflicting views. 
The claimant reiterated, on leaving, that, 
when his goods were discharged and ready 
for delivery, he would, on notice, pay the 
freight and take them away. It was made 
a question, in the district court, whether the 
claimant did not insist that he was not liable 
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to pay for any broken pipes or rings contain- 
ed in the cargo, even though not broken by 
the fault of the carrier; and such Tvas the 
view of the evidence taken by the district 
court. Further evidence was adduced in the 
circuit court, which satisfies me that no such 
ground was taken by the claimant. From 
some controversy which had formerly taken 
place between the same parties, the persons 
acting for the libellants probably appre- 
hended that the claimant would object to pay 
for broken pipes and rings, and they, there- 
fore, stood upon their legal right not to com- 
plete the delivery of the cargo, or any part 
of it, till payment of the freight. On the 
other hand, the claimant stood upon his right 
not to pay the freight until the cargo was dis- 
charged, ready to be completely delivered 
upon payment of freight. Neither party was, 
at this period, in default, and neither was in 
a condition to maintain an action against the 
other. Subsequently, the cargo was landed, 
but no notice was given to the claimant, nor 
was any demand made upon him for the 
freight. Assuming that the libel was not 
filed until after the pipes and rings were all 
discharged, it was premature, because there 
was no offer, tender or notice of readiness to 
deliver, at any time when it was in the pow- 
er of the carrier to make delivery on receiving 
the freight. In the ordinary course of trade, 
property is allowed to be taken away as land- 
ed, either on receiving the pro rata freight 
or security for payment; but the claimant's 
ofCers in these respects were rejected. Each 
party chose to stand upon the legal right, 
and must be adjudged accordingly. The li- 
bellants fail, therefore, to maintain their case, 
because, when the libel was filed, the claim- 
ant was not in fault in not paying the freight. 
But, I might well go further and assert, that, 
upon the proof, it appears that the libel was 
filed before the pipes and rings were dis- 
charged from the vessel. I do not see that 
the examination of this question, upon the 
evidence, in detail, can be of any advantage 
to the parties or to the law in general, and I, 
therefore, content myself with stating the 
conclusion at which I have arrived. 

In regard to the findings of fact and law 
requii-ed by the act of February 16, 1875 (18 
Stat. 315, § 1), they seem to be required in 
view of the exercise of the appellatepowerof 
the supreme court of the United States, and, 
therefore, where the amount involved is not 
sufficient to permit a review of the judgment 
of the circuit court by the supreme court of 
the United States, a more general finding 
only must be suffi.cient. 

The decree of the district court— Twelve 
Hundred and Sixty-five Vitrified Stoneware 
Sewer Pipes [Case No. 14,280]— must be re- 
versed, and the libel be dismissed, with 
costs. 



ONE THOUSAND TWO HUNDRED AND 
SIXTY-FIVE VITRIFIED STONE- 
WARE SEWER-PIPES (DUNHAM v.). 
See Case No. 14,280. 



Case Wo. 10,637. 

ONE VAPORIZER. 

[2 Ben. 438.] i 

District Court, E. D. New York. May, 1868. 

Distilling— Usisre Alcoholic Vapor in Making 

VrisEOAR. 

1. Where a manufacturer of vinegar, in good 
faith, used a "Foubert's patent vinegar appara- 
tus," in which a mash, fermented in the same 
way as for the production of whisky, was used, 
and, by the application of heat, alcoholic vapor 
was produced, which passed directly into a cham- 
ber, where it was condensed by cold water and 
vinegar, and the mixture, passing thence to 
standards, was there oxidized, and thence flowed 
out in the form of vinegar, — alcohol, as known 
in commerce, being present at no stage of the 
process,— 7icM, that the manufacturer was not a 
distiller within the meaning of the sixteenth 
section of the act of March 2, 1867 (14 Stat. 
481), and the apparatus was not liable to for- 
feiture for nonpayment of the special tax im- 
posed on distillers. 

2. The mixture was not a "product of distilla- 
tion" under the joint resolution of February 5, 
18(54 (14 Stat 566). 

This was a proceeding in-rem, on behalf of 
the United States, to enforce the forfeiture 
of certain property, which was, at the time of 
its seizure, being used by the claimant in the 
manufacture of vinegar. The property in 
'question consisted of, a still, or vaporizer, 
connected at the top with a set of ordinary 
vinegar standards, by means of a chamber, 
designated in the diagram by the letter M, 
constituting together an apparatus known as 
"A. Foubert's patent vinegar apparatus." 
This apparatus, it was conceded, was used 
by the claimant, in good faith, for the manu- 
facture of vinegar, and nothing else. But 
it was contended, on the part of the govern- 
ment, that the process of making vinegar 
by the apparatus consisted, in part, of dis- 
tilling spirit from an ordinary mash, and 
that, therefore, the property was liable to 
forfeiture, inasmuch as the claimant had 
never paid the special tax imposed by law 
on distillers. The cause was tried before 
the court, without a jury, and, for the most 
part, upon a statement of facts agreed upon 
between the parties. 

E. L, Parris, for the government 
Wm. H. HoUis, for claimants. 



BENEDICT, District Judge. This case 
presents an ingenious device for the evasion 
of the tax upon distilled spirits. 

The claimant is a manufacturer of vine- 
gar, an article produced, as is well known, 
by the oxidation of alcohol. The ordinary 
method of producing this article, when 
what is known as the "quick method" is 
used, is to mix whisky, or some other alco- 
holic fluid, with a quantity of water and 
some strong vinegar, and then pass the 
mixture slowly through tubs filled with 
shavings saturated with vinegar, in which 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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tubs, or standards, as tliey are called, tlie 
alcoliol is very tlioroughly exposed to the 
action of the air; and the vinegar in the 
mixture, and in tlie shavings, acting as a 
ferment, the alcohol in the mixture is en- 
abled to combine with the oxygen of the 
air, oxidation ensues, and the product flows 
from the standards in the form of pure 
vinegar. The method pursued by the claim- 
ant differs from the ordinary method in 
this, that instead of using whisky— an ar- 
ticle subject to a high tax— he uses a mash, 
fermented in the same manner as a mash 
to be used for the production of whisky, 
which is placed in an ordinary vaporizer, or 
still, and, by the application of heat, alco- 
holic vapor is produced from it. The still 
has, however, no worm or doubler connected 
with it; but the alcoholic vapor, when pro- 
duced, passes directly from the head of the 
still into a chamber (M). which connects the 
head of the still with a set of vmegar 
standards. In this chamber (M), the alco- 
holic vapor comes in contact with a mixture 
of cold water and vinegar, which is flowing 
slowly through the chamber toward the 
standards; the vapor, thus passing into 
this cold fluid, is condensed, and there is 
formed a mixture of alcohol, water, and 
vinegar, which passing to the standards, is 
there fully oxidized in the manner above 
described, and flows out below in the form 
of vinegar. Thus it is seen, that while at 
no stage of the claimant's process is there 
to be found the fluid known as alcohol, or 
distilled spirits of commerce, the product 
of the whole process is vinegar made by the 
oxidation of alcohol. The object of the ap- 
paratus is manifestly to evade the tax im- 
posed by law upon distilled spirits; and 
the Question is, whether the tax can thus 
be evaded without a violation of the law. 

To bring the claimant within the provis- 
ions of the law, he must" be found to be a 
distiller. As a manufacturer of vinegar, 
he is subject to no tax; but if he be a dis- 
tiller within the meaning of the internal 
revenue law, then he is subject to all the 
provisions of the law applicable to the 
makers of distilled spirits. 

The act of 1867. § 16 (14 Stat 481). thus 
defines a distiller: "Every person, firm, or 
corporation who distills or manufactures 
spirits or alcohol, or who brews or makes 
mash, wort, or wash for distillation, or the 
production of spirits, shall be deemed a 
distiller; and the making or keeping, by 
any person, of grain, mash, wash, wort, or 
beer, prepared or fit for distillation, together 
with- the possession by such person of a 
still, or other apparatus, capable of use for 
distilling upon the same premises, shall be 
deemed and taken as presumptive evidence 
that such person is a distiller." 

Now, if the case rested simply upon the 
fact of the possession of the still, and the 
making of a mash fit for production of dis- 
tilled spirits, the claimant might, perhaps, 
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have been held to be a distiller of spirits, 
under this section of the act. 

But the presumption which, under the 
law, arises from the possession of a still 
and mash capable of being used for the pro- 
duction of spirit, is in this case, as it ap- 
pears to me, repelled by the further fact, 
that neither the still, nor the mash, is used 
with intent to produce distilled spirits. This 
is clearly so, if the intent to be considered 
is the intent with which the apparatus, as 
a whole, is used; 'for it is conceded that 
the product of the apparatus, as a whole, is 
simply vinegar, which contains no alcohol; 
while, if the intent to be considered is the 
intent with which the still and mash alone, 
as separated from the rest are used, it 
seems, also, to be clear that they cannot 
properly be said to be used to produce dis- 
tilled spirits. The only use of this stiE and 
mash is to form the nuxture which is eon- 
tamed in the chamber (M); but that mixture 
is not distilled spirits, or alcohol. It con- 
tains alcohol, it is true, but in such a com- 
bination that it cannot be obtained from it 
by any mechanical or chemical process, and 
the elements, of the mixture are such, that 
the alcohol in it is, from the moment of its 
condensation into a fluid, in process of de- 
struction, for the vinegar and water in 
which the alcoholic vapor is condensed be- 
gin at once to act as a ferment, and oxida^ 
tion of the alcohol accordingly then begins. 

The mixture is neither the distilled spirits 
of commerce* nor is it of value as a mer- 
chantable article, nor can it be used for 
any purpose, except to make into vinegar. 

Considered, then, in either aspect, either 
as a, manufacturer of vinegar, or of the 
mixture which is produced in the chamber 
(M) of his apparatus, I am unable to see 
how the claimant can be held to be a manu- 
facturer of distilled spirits or alcohol. 

His process appears to be simply trans- 
ferring alcohol by the action of heat, and 
in the form of vapor, from one mixture — 
the mash— where it is not taxable, to an> 
other mixture, from which it can be sepa- 
rated only by distillation, and where it is 
equally free from tax; the latter mixture 
being never distilled, but used and useful 
only to oxidize into vinegar, which is also 
free from tax. 

The use of such a process does not. in my 
opinion, constitute the claimant a distiller 
of spirits within the meaning of the law. 

Nor does the joint resolution of February 
5, 1864 (14 Stat, 566), help the case of the 
government. By that resolution, it is en- 
acted that all productions of distillation 
which contain distilled spirits or alcohol, on 
which the tax imposed by law had not been 
paid, should be considered and taxed as dis- 
tilled spirits. 

But neither the vinegar which the claim- 
ant manufactures, nor the fluid which he 
produces in the chamber (M) of his appa- 
ratus, can be said to be a "product of dis- 
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tillation." Certainly, the vinegar and the 
water, which form the greater portion of 
the fluid in the chamber (M) are no product 
of distillation. To make the resolution ap- 
plicable, the whole mixture which contains 
the alcohol, must be a product of distilla- 
tion. To hold otherwise, and, under this 
resolution, consider every article contain- 
ing distilled spirits, which has not paid the 
tax, as distilled spirits, would lead to 
strange results, especially when so little of 
the distilled spirits in use ever pays tax. 

I have thus considered the case upon the 
evidence as it appears in the agreed state- 
ment of facts. I am not, under the admis- 
sions in this statement, at liberJy ' to con- 
sider the question, whether the a,pparatus 
of the claimant is not, ii\ some of its fix- 
tures, a still which forms distilled spirits 
by condensation of alcoholic vapor upon a 
cold surface, and then conveys the same, in 
its ordinary fluid form, to the vinegar and 
water in the chamber (M). If such a fact 
were made to appear, it might materially 
alter the ease; but upon this record no 
such fact appears. 

The judgment in the case, as the evidence 
stands, must accordingly be in favor of the 
claimant of the property. 
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. Case KTo. 10,538. 

The ONORE. 

[6 Ben. 564.] i 

District Court, E. D. New York.. June, 1873. 

Jdrisdiction — Cooperage. 

The admiralty has jurisdiction of a contract 

made between the master of a ship and a cooper, 

to put the cargo of the ship in landing order, 

the services being rendered partly on the ship 

and partly on the wharf, but before the delivery 

of the cargo. 

[Cited in Roberts v. The Windermere, 2 Pe^* 

728. Followed in Constantine v. The River 

Queen, Id. 732. Cited in Endner v. Greco, 

3 Fed. 413: The Brinagh, 7 Fed. 235; The 

Egypt, 25 Fed. 330; The Crystal Stream, Id. 

576; Plorez v. The Scotia, 35 Fed. 917; The 

Gilbert Knapp, 37 Fed. 214: The Main, 2 

C. C. A. 569, 51 Fed. 957; Norwegian S. S. 

Co. V- Washington, 6 C. C. A. 313, 57 Fed. 

225; The Seguranca, 58 Fed. 909.] 

In admiralty. 

Wilcox & Hobbs. for libellant 

Beebe, Donohue & Cooke, for claimants. 

BENEDICT, District Judge. The ques- 
tion in this case is whether the admiralty 
has jurisdiction of a contract, made be- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



tween the master of a ship and a cooper, to 
put in landing order the cargo of the ship, 
the services being rendered partly upon a 
wharf where the voyage terminated, and 
partly upon the ship, and prior to the de- 
livery of the cargo to the consignees. 

My opinion is that such a service Is mari- 
time, and consequently the contract is with- 
in the jurisdiction of the admiralty. The 
reason why such a service is maritime, is, 
because it is a service necessary to enable 
the ship to earn freight^ which is the sole 
object for which the ship is constructed and 
navigated. The contract of a ship is to 
carry and deliver the cargo. When the car- 
go is received in good shipping order, the 
ship must deliver it in good landing order. 
All services which accomplish this end, or 
tend to accomplish this end, are compensat- 
ed for by the freight paid, and in a proper 
sense form a part of the maritime adven- 
ture in which the ship is engaged; and the 
character of such services is determined 
by the character of the contract to which 
they are incident. Sei-vices such as are de- 
scribed in the present case seem to be of 
this description, and, in my opinion, are 
maritime in character. It is no objection to 
their being maritime that they are perform- 
ed on land, or that they are performed by 
persons not seamen. Many maritime eon- 
tracts are performed on land, and by per- 
sons having no immediate connection with 
the sea. The services in question are mari- 
time, because they are a necessary part of 
the maritime service which the ship renders 
to the cargo, and without which the object 
of the voyage would not be accomplished. 

The objection to the jurisdiction must, 
therefore, be overruled, and as there is no 
dispute as to the rendering of the services 
or their value, the libellant is entitled to a 
decree for the amount of his claim, with 
costs. 



Case No. 10,539. 

The ONRUST. 

[1 Ben. 431.] i 
District Court, S. D. New York. Oct., 1867.2 
Chakteb Party — Contract to Go Direct — Sei- 

ZDRE BT MlLITART OFFICER— ViS MAJOR. 

1. Where a vessel was chartered in New York 
to bring a load of cedar from Bayport, Florida, 
to New York, the charter containing the clause 
"It is understood that the vessel is now loading 
for Key West or Tortugas, and is to proceed 
thence direct to load on this charter," and on 
her delivery of her outward cargo at the Tortu- 
gas, she was seized by the officer in command of 
Fort Jefferson on the ground that her services 
were necessary to bring from Key West a supply 
of coal, for the steam engine by which the fort 
was supplied with water, and was compelled to 
perform two voyages to Key West for coal with 
a file of soldiers on board, and then being re- 
leased after a detention of fifty days, went at 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 10,540.] 
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once to Bayport, where she was loaded by the 
charterer's agent under a protest that loading the 
vessel should be no waiver of the charterer's nght 
"todamages byreason of the failure of theschoon- 
er to go direct from the Tortugas to Bayport;" 
and, cedar having fallen in price in the New 
York market between the time when she would 
ordinarily have arrived in New York, had there 
been no detention, and the time of her actual 
arrival, the charterer libelled the vessel to recov- 
er the difference in price caused by such fall in 
the market, as his damages; held, that under 
that clause in the charter, the owners of the ves- 
sel had not agreed to be at the Tortugas or at 
Bayport at any specified time, and that time 
therefore was not a specific and essential ele- 
ment in the contract. 

2. The meaning of the contract was that the 
vessel was to proceed without unreasonable de- 
lay and by the usual route; and the contract 
would have been the same if the word "direct" 
had been lef* out. 

3. Under this charter the master of the vessel 
was bound to the- highest degree of diligence in 
going from Tortugas to Bayport. 

[Cited in The Giulio, 34 Fed. 911.] 

4. He was not responsible for delays in that 
voyage caused by irresistible force. 

5. On the facts in this case the master was 
entirely faithful and diligent, and the vessel was 
not responsible for any damages occasioned by 
the enforced delay. 

On the 14th of December, 1865, Eberhard 
Faber chartered the schooner Onrust in New 
York to bring a load of cedar timber from 
Bayport, Florida, or some one of several 
other specified ports adjacent thereto, to 
New York. At the time the charter-party 
was signed by the parties, the schooner was 
in New York, and one clause in the instru- 
ment read: "Also, it is understood that the 
vessel is now loading for Key "West or Tor- 
tugas, and is to proceed thence direct to 
load on this charter." In due time, the On- 
rust left New York and reached. Fort Jef- 
ferson at the Tortugas, and on the 19th of 
January, 1866, had discharged her. outward 
cargo of military stores for the fort, and 
was ready to proceed to Bayport for the 
purpose of loading under this charter, when 
she was forcibly seized, by order of the Unit- 
ed States military oflScer, commanding at 
Fort Jefferson, and sent to Key West for a 
cargo of coal, on the alleged ground that it 
was necessary, in order to work the con- 
denser upon which the post mainly relied 
for drinking water. To secure the enforce- 
ment of the order, a sergeant and a file of 
men were placed on board, and proceeded 
with the vessel to Key West. She performed 
the voyage, and brought three hundred tons 
of coal to the fort, which she discharged on 
or before the 9th of February, and was again 
ready to sail for Bayport, when she was 
again ordered to Key West by the same 
ofllcer, or by his subordinate, and proceeded 
under duress to Key West, for another car- 
go of coal, which she delivered at the fort, 
whereupon she was released, and on the 11th 
of March sailed for Bayport The captain 
of the Onrust, in both instances, protested 
against the seizure and enforced services of 
his vessel and crew. After her arrival at 
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Bayport, she was loaded by the agent of the 
libellant, under protest that there should be 
no 'Waiver of the right of the charterer to 
damages, "by reason of the failure of the 
schooner to proceed direct from Tortugas to 
Bayport." The schooner did not arrive in 
New York till the 24th of April. Between 
the 15th of March and the 24tli of April, 
cedar timber fell in the New York market. 
But for the forcible detention by the military 
officers at Tortugas, she would, in the ordi- 
nary course of navigation, have arrived with 
her cargo at New York before the fall in 
the market. Faber thereupon brought this 
suit in rem for a breach of the charter-party, 
on the ground that the schooner did not pro- 
ceed direct from the Tortugas on discharg- 
ing her outward cargo, but deviated and de- 
layed fifty-one days, and he sought to re- 
cover damages in proportion to the decline 
in the price of cedar timber in the New York, 
market, between the time she would have 
delivered the cargo there, had there been 
no delay, and the time she actually delivered 
it 

Gr. DeForest Lord, for libellant, argued as 
follows: 

1. The delay at Fort Jefferson was an ad- 
32iitted violation of the terms of the charter, 
"to proceed direct" &c- I* is confessed on 
all sides that an interruption of the voyage, 
such as occurred, was against the intention 
of the contract The captain's protest at the 
Tortugas, the conversations between him 
and the libellant's agents at Bayport and all 
the facts of the case, show it to have been 
fully admitted that the contract as under- 
stood liy both the contracting parties, had 
been broken in this particular. Where the 
word "directly" is used, it imports more 
than the legal obligation of speed. Duncan 
V. Topham, 8 0. B. 225. The language of 
this charter is therefore wholly inconsistent 
with an interruption to make two trips to 
Key West and back. 

2. The interruption of the Onrust's voy- 
age, by the action of the United States mili- 
tary oflicers, affords no excuse for the breach 
of the charter. Their action was unwar- 
ranted, and amounted to a trespass, for 
which they would be personally liable to the 
owners of the vessel. The following doc- 
trines, applicable to this case, are clearly 
laid down in the case of Mitchell v. Har- 
mony (13 How. [54 U. S.] 115): (a) That, 
although in cases of extreme necessity, mili- 
tary officers may impress private property 
to the public use, yet it must be under cir- 
cumstances of immediate and impending 
danger, which will not admit of delay, or of 
a resort to the ordinary methods of relief. 
(b) That the circumstances alleged to create 
such necessity, must be proved to the court 
by competent evidence, (c) That even where 
such necessity is shown to exist although 
the officer would no longer be regarded as 
a trespasser, yet the government would still 
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be bound to make full compensation at all 
events. 

As to the applicability of that case, ft is 
suggested that the rule ■which was applied 
so stringently to acts done in time of ae- 
tire pressing war, will certainly not be re- 
laxed in its application to acts done in a 
period of actual and perfect peace, when 
there "svas not an armed enemy throughout 
the land. If a seizure would not be justi- 
fied, for the purpose of carrying out an im- 
portant military enterprise (which Col. 
Mitchell's expedition was admitted to hare 
been) very clear proof of a very pressing 
necessity would be reanired to sanction an 
act, which could have been easily avoided 
by a little foresight on the part of the very 
officers who made the seizure in this case. 
No necessity, however great, will excuse a 
seizure, where there is time and opportunity 
-to meet the emergency by a resort to ordi- 
nary means for accomplishing the object. 
On the facts shown in this case, no such 
necessity is proved to exist, and the action 
of tlie officers was unauthorized. 

But even if their action had been author- 
ized, so as to relieve them from the char- 
acter of trespassers, the government is still 
bound to make full amends, and the owners 
of the vessel are the persons, and the only 
ones, who should, or could obtain, such in- 
demnity. " Private property shall not be 
taken for public use, without just compen- 
sation." Const Amend, art 5. "Just com- 
pensation" would certainly include all dam- 
ages for which the owners would be re- 
sponsible, by reason of this breach of char- 
ter. The owners alone could make a claim 
upon the government The eharterei*'s only 
remedy would be upon the contract. Gosling 
V. Higgins, 1 Camp. 451. The owners might 
justly claim that the damages caused by the 
breach of this charter, were the legitimate 
consequences of the interruption of the voy- 
age. But the charterer could not pretend 
that there had been any trespass committed 
upon him. There had been no direct eon- 
tract between him and the United States au- 
thorities, and his only claim would be 
through the contract with the owners. 

3, Assuming that the seizure was unau- 
thorized, and in law a trespass, the owners 
of the vessel are responsible for damages 
under their contract This is an express 
contract to "go direct," and the rule of law 
in such cases is laid down as follows: "It 
is a well settled rule that when the law cre- 
ates a duty and the party is disabled from 
performing it without any default in him- 
self, and has no remedy over, there the law 
will excuse him. But where the party, by 
his own contract, creates a duty or charge 
upon himself, he is bound to make it good, 
notwithstanding any accident or delay by 
inevitable necessity, because he might have 
provided against it by his contract." Hai'- 
mony v. Bingham, 12 N. Y. 107; Add. Cont. 
p. 424, 1130. 



The authority of this rule rests on in- 
numerable decisions, and is too well settled 
to be shaken. The dictum of Lord Heath, 
in Beale v. Thompson, 3 Bos. &, P. 427, that 
the rule did not app'y to maritime contracts, 
because in them the perils of the sea were 
always excepted (even if it were received 
as authority), would not create an excep- 
tion broad enough to cover this case, for 
the breach here was not caused by a peril of 
the sea. 

Neither does the dictum of Judge Wood- 
ruff, in Conger v. Hudson Biver R. Co., 6 
Duer, 375, that "the carriers' duty, to deliver 
within a reasonable time, is only relative, 
and they are not responsible for delays oc- 
curring without their fault," reach this 
case, because: ta) That dictum only applies 
to carriers, and the breach in liiis case 
occurred before the owners assumed the 
character of carriers, which they could not 
assume till the cargo was placed on board. 

(b) Judge Woodruff had in view the duty 
which the law imposes on carriers, and not 
the responsibility which parties assume for 
themselves. He was, also, doubtless influ- 
enced by the consideration that the risk of 
collision was one of those ordinary contin- 
gencies to which all such ' contracts are 
liable, and which might fairly be assumed 
to have been in the mind of the parties. 

(c) The breach in the case of the Onrust 
was not a mere delay in the performance of 
the contract but a failure to perform it for 
the contract was to "go direct" and that 
was broken. 

The only exceptions to the obligation of 
the rule above cited, arise when the thing 
to be done becomes physically impossible, 
or positively unlawful. Thus, the death of 
a party, for whose appearance a recog- 
nizance has been given, is held an excuse. 
People V. Manning, 8 Cow. 297. So, also, 
the death of an animal that has been re- 
plevied. Carpenter y. Stevens, 12 Wend. 
589. And all the eases in which embargoes 
have been held to suspend the performance 
of a contract, may be classed under the 
second of the above exceptions— the obli- 
gation of embargoes being recognized by 
the law of nations. But the act of the 
United States authorities in this case, had 
110 legal sanction whatever, and in that re- 
spect differed from an embargo. 

The act of God, or the intei-position even 
of governmental action, proceeding from a 
source whose authority is not recognized, 
is not an excuse in sucn eases. Shubrick 
v. Salmond, 3 Burrows, 1637; Sjoerds v- 
Luscombe, 16 East, 201; Blight v. Page, 
3 Bos. & P. 295, note; Gosling v. Higgins, 
1 Camp. 451; Evans v. Hutton, 6 Jur. 1042. 

The unauthorized act of an officer of our 
own government would be no better excuse 
for non-performance, than the above cases 
of the legitimate acts of unrecognized gov- 
ernments, 

4. From these considerations, it seems 
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clear that the rule first laid down applies 
to this case, and the breach being unexcused 
by the facts, the owners are responsible 
for the damages sustained by the charterer.3 

R. D. Benedict, for claimants, presented 
the following points: 

1. Assuming that Fort Jefferson was de- 
pendent upon coal to supply it with water, 
and that the ordinai-y means of procuring 
coal had proyed insufficient, so that on 
two occasions they had been entirely out of 
it, the first question for the court is, "Was 
not the officer in command justified in tak- 
ing the Onrust to secure a sufficient supply? 
Or was his act a wrongful one, which made 
him personally liable in damages?" 

The libellant relies upon the case of 
Mitchell V. Harmony, 13 How, [54 U. S.] 
115. But the facts of that case were en- 
tirely different from those of the case at 
"bar. There was no question in that case of 
what was necessaiy tor the support or pro- 
tection of the army, which Is th& ques- 
tion here. There is no question here of "in- 
suring the success of an enterprise against 
a public enemy" yet to be undertalcen, 
which was the only question there. Id. 
115. The court in that case held, that as- 
suming the necessity of taking the property 
for the object in view, viz., "the enterprise 
undertaken against the enemy," that was 
not such a necessity as would protect the 
officer. But it cannot be urged, that with 
the object in view in this case, viz., the pro- 
tecting the army from thirst, the necessity 
of taking property would not be such an 
one as would protect the officer. It is clear, 
that in this case there was a "necessity 
ux'gent for liie public seiTice, such as would 
not admit of delay, and where the action 
of the civil authority would be too late in 
providing the means which the occasion 
calls for." Id. 134. 

2. If the seizure was authorized, the au- 
thorized act of an officer of the government 
is the act of the government, and such 
an act is a protection to the vessel. 

(a) There can be no difference in principle 
between a seizure of all vessels and a seizure 
of one. The first is generally spoken of as 
an embargo, but the word embraces the 
latter also. "An embargo is commonly un- 
derstood to be a prohibition of ships sailing, 
on the breaking out of a war, to hinder 
their giving any advice to the enemy. But 
it has a much more extensive signification, 
as they are not only stopped from the afore- 
mentioned motives, but are frequently de- 
tained to serve a prince in an expedition. 
* * * It is certainly comfoi-mable to 
the law, both of nature and of nations, 
for a prince in distress to make^use of what- 
ever vessels he finds in his ports, that are 



3 The arguments on both sides on the question 
of damages are omitted, as the case was decided 
without reaching that question. 



fit for his purpose." Beaw. I^ex Mer. p. 
260. See, also, Roccus, notes 10, 65. Now 
the embargo suspends the performance of 
contract, leaving the rights of parties un- 
touched. Bouv, Law Diet, word "Embar- 
go"; Hadley v. Clarke, 8 Term B, 259. The 
reason of this is well stated in Pow. Con, 
p. 267: "In all cases of contracts and agree- 
ments, the parties must be supposed not 
to have consented, but imder a tacit condi- 
tion that they shall be discharged, if the 
state throw any obstacle in their way." 

(b) A restraint of princes has always been 
held to be a "casus f ortuitus," for which the 
pai*ty restrained is not liable. "Regis et 
principis facta, inter casus fortuitus enu- 
merantur." 1 Roccus, Ins. note 65. So says 
the Consulat de la Mer, which provides, tliat 
where a ship cannot be loaded as agreed, 
by reason of restraints of princes, the chai*- 
terers are not called on to pay any freight, 
"for it is not their fault if a restraint of 
princes has arisen, since, against a hindrance 
by God and by the prince, no one can say 
anything or make opposition." 2 Consulat 
de la Mer (Boucher) § 472. Says Valin, 
speaking of a decision of the royal court 
of Rennes that a temporary restraint only 
suspends a charter: "This decision is ap- 
plicable as well to the case where a ship 
is arrested in a port where it touches dur- 
ing the voyage, as to the case of her being 
restrained before sailing, inasmuch as there 
is no reason for a different rule as to the 
fate of the charter. In either case, the 
master and the freighter must wait for 
the opening of the port and the liberty of 
the vessel, without any claim for damages 
on either part" Yalin, Comm. tit 8; ap- 
proved by 2 Boul. P. Dr. Com. p. 292. So, 
also, 2 Boul. P. Dr. Com. p. 37: "Every 
event, every loss, every damage received by 
goods, which the captain could not fore- 
see, and which it was impossible for him to 
resist, cannot be considered as occasioned 
by his fault. Therefore he is not responsi- 
ble for them." 

(c) The reason of this exemption is the 
same as the reason of the exemption of 
"perils of the sea." It is, that "vis major" 
suspends the performance of the contract, 
by making it an impossibility. "Vis major" 
is that which cannot be resisted. "Cui re- 
sisti non potest" Emerig. Mar. Law, 15, § 
2. The same rule applies to loss by pirates. 
Pickering v. Barklay, 2 Rolle, Abr. 248. The 
same reason lies at the bottom of the exemp- 
tion arising from the acts of public enemies. 
Shall the court hold that the enemies of the 
ruler have more power than the ruler him- 
self, so that while a seizure effected by a 
public enemy of the ruler would be a de- 
fence to an action, for breach of a contract 
caused by the seizure, the same seizure, ef- 
fected by the ruler himself, is no defence? 
Now the exception of the "perils of the sea" 
is implied, even though not specified in the 
contract. Williams v. Grant, 1 Conn. 487; 
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Crosby v. Fitch, 12 Conn. 410. The reason 
of this is, because of the "vis major," and 
the same rule should hold of "restraints of 
princes" for "eadem ratio, idem jus." 

3. But it is said that the vessel is not pro- 
tected, because the exception was not made 
in the charter, as it might have been. All 
the cases which bear upon this principle 
start from the case of Pai-adine v. Jane, 
Aleyn, 26, vrhere the language is, "Wheore 
the party, by his own contract, creates a 
duty or a charge upon himself, he is bound 
to make it good, if he may, notwithstanding 
any accident by unavoidable necessity, be- 
cause he might have provided against it by 
his contract." 

Now, there is a distinction to be always 
kept in mind, in discussing this principle, 
between maritime contracts and others. 
The sea is not to be judged by the same 
rule as the land. It is a different element 
It has a law— it has usages and customs 
of its own; and a rule, in force as to 
contracts on land, may have no force as to 
contracts on the sea. Says Judge Heath, 
in Beale v. Thompson, 3 Bos. & P. 427, in 
reference to this very rule: "The maxim, cit- 
ed out of Aleyn, does not apply to marine 
contracts." That was an action upon ship- 
ping articles, in which, if the rule in Aleyn 
had been applied, the plaintiffs must have 
recovered. But the court gave judgment 
for the defendant 

Now a charter, like shipping articles, is 
a contract peculiar to the sea, and the law 
of covenants and deeds is not to be too 
closely applied to it A bill of lading is a 
similar contract, as to which, imder the 
cases above cited, the exception of "perils 
of the sea" applies, though not specified. 
If the acts of the king's enemies excuse 
non-performance of a marine contract, 
though not specified in it, as held in Beale 
V. Thompson, and the perils of the sea, 
though not specified, also excuse its non- 
performance, as held in Williams v. Grant 
and Crosby v. Fitch, why shall not the 
"restraints of princes" be equally an ex- 
cuse, although not specified in the contract? 
All the old authorities which we have quot- 
ed, the Gonsulat de la Mer, Valin and Bou- 
lay-Paty, agree that the excuse is valid, 
and there is no necessary conflict between 
them and the maxim in Aleyn, for they all 
are speaking of marine contracts. 

4. But these words of Paradine v. Jane 
have been, as I think, misconstmed by the 
subsequent decisions. The facts of the case 
have not been adverted to; the illustration 
used by the court has not been considered, 
and the words "if he may" have been left 
out of view entirely. 

(a) The facts of that case were, that as 
against an. express covenant to pay rent, the 
defendant set up that by force of armies he 
had been deprived of the profits of the land 
—not that he had been prevented from pay- 
ing. If he had pleaded that, by reason of 



the force of armies, the payment could not be 
made, although he was always willing to pay, 
would not that have been a defence? 

(b) The illustration is, "If a lessee covenant 
to repair a house, though it be burnt by 
lightning or thrown down by enemies, yet he 
ought to repair it" But it is by no means 
the same thing to say that enemies caused 
the injury which he agreed to repair, and 
to say that enemies prevented him from re- 
pairing. If the lessee should plead that he 
was always ready and willing to repau-, but 
enemies prevented, is there anything in the 
case of Paradine v. Jane, which would hold 
it to be bad pleading? 

(c) Why did the court say, "He is bound to 
make it good, if he may?" The argument 
here is, that he is bound to make the agree- 
ment good, whether he may or not Apply 
the language of the decision to the case at 
bar, and it would be. "The owners of the 
Onrust having, by the charter, created this 
duty or charge upon themselves (to go direct), 
they are bound to make it good, if they 
may." But the question in the case is, 
whether they might or not. 

5. The insertion of the word "direct" in 
the charter, adds nothing to the liability of 
the vessel. The word "directly" in the case 
of Duncan v. Topham, cited by the libel- 
lant, is used in a different sense from this. 
The Oni-ust was bound to go "direct," just 
as much, whether that was in the charter 
or not Fland. Mar. Law, § 208. The duty 
to go direct was thrown upon her by the 
law, not assumed by her own contract Now, 
it cannot be held, that where a party merely 
expresses in words the contract which the 
law throws upon him, he is thereby pre- 
vented from availing himself of the excep- 
tions which the law gives him. The rule in 
Paradine v. Jane does not go so far as that, 
nor does the case of Harmony v. Bingham, 
cited by the libellant In that case there 
was an agreement by a carrier to carry 
freight from New York to St Louis in so 
many days, and this limitation of time only 
is what the court refer to. But suppose the 
defendant in that case had simply agreed in 
writing to "carry and deliver." That would 
have been expressly contracting to do a duty 
which the law threw upon him. Would it be 
pretended that he could not set up delays 
by inevitable accident? Nothing in the deci- 
sion indicates that the court would press the 
doctrine so far. Besides, that suit was 
brought to recover $50,000 damages, but the 
recovery was only §1,158, which plaintiff re- 
covered simply on the ground that by the 
contract the defendants had agreed to make 
deductions from the freight at a certain 
rate, if the goods were not delivered in so 
many days. The deductions amounted to a 
greater sum' than the freight which the 
plaintiff had been compelled to pay to get 
his goods. But the referee (Judge Bosworth) 
held that, "as the failure to deliver occun-ed 
from causes beyond the control of the de- 
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fendants, their only liability is a loss of all 
right to any freight." 1 Duer, 222. And that 
judgment was sustained. That being the 
law, how can the vessel in this case be liable 
for damages? 

6. But again, the vessel is not liable for 
mere delay in performance, caused by this 
seizure, whether it was authorized or unau- 
thorized. Delay in. the performance of a con- 
ti-act is different from a failure to perform it, 
or such a performance as works injury to the 
property. "Where the goods are actually de- 
livered, and the complaint is only of a late 
delivery, the question is simply one 'of rea- 
sonable diligence, and accident or misfortune 
will excuse the carrier unless he have ex- 
pressly contracted to deliver the goods with- 
hi a limited time." Wibert v. Erie R. Co., 
12 N. Y. 251. This rule is sustained by nu- 
merous authorities. 1 Pars. Cont. p. 659; 
Ang. Carr. § 289; Parsons v. Hardy, 14 Wend. 
217; Hadley v. Clarice, 8 Term R. 259; Con- 
stable V. Cloberie,' Palmer, 397; Conger v. 
Hudson River R. Co., 6 Duer, 375. Now, 
under the facts in. this case, the vessel cer- 
tainly used reasonable diligence. She could 
have done nothing more than she did. 

SBXPMAN, District Judge. The obvious 
question in this case is, whether the seizure 
and enforced deviation and delay by the mili- 
tary force at Tortugas, constitutes a breach 
of the agreement to proceed direct, for which 
the owners are liable. As there are no ex- 
ceptions in the charter party under which the 
deviation can be sheltered or justified, we 
must looli to the general legal import of the 
contract, and the responsibilities under which 
it placed the owners of the vessel. The point 
on which the case turns lies in this clause of 
the charter party: "Also, it is understood, 
that the vessel is now loading for Key West 
or the Tortugas, and is to proceed thence di- 
rect to load on this charter." What were the 
obligations assumed by the owners under 
this clausg of 'the contract? Cleaa-ly, not to 
be at Tortugas, or Bayport, within any speci- 
fied time. Time is, therefore, not a specific 
and essential element in the contract. Of 
course, if the owners had agreed that their 
vessel should be at Bayport on or before a 
specified day, then a failure to comply would 
have been a breach, for which they would 
have been liable. No exceptions of perils of 
the sea, iixesistible force, or inevitable acci- 
dent were inserted in the charter, and none 
could have been set up to excuse a failure 
to be at a given port within a time expressly 
limited by the contract It is well settled 
law that even the act of God will not excuse 
the performance of an express and positive 
stipulation of a valid contract. School Dis- 
ti'ict V. Dauchy, 25 Conn. 530. But the clause 
of this charter now under consideration is 
not express as to time. The words, "to pro- 
ceed theace direct to load on this charter" 
are not clear and precise when applied to 
the subject matter— the voyage in question. 
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'XHrect" does not mean in a straight line nor 
instanter. The language does not measure 
the exact obligation imposed by the con- 
tract. Here the law steps in, and implies 
that the obligation assumed was to proceed 
without unreasonable delay and by the usual 
route. The same legal implication would 
have sprung from the conti-act in the ab- 
sence of the word "direct;" for where the 
undertaking is to proceed from" one port to 
another, a direct voyage is always prima 
facie intended. The law implies this, and 
the legal presumption is conclusive, until rer 
butted by some custom to deviate or "proceed 
by another route. Lowry v. Russell, 8 Pick. 
360. If the word "direct" had, therefore, been 
left out of this clause, the law would have 
raised an implied promise to proceed direct 
from New York to Key- West or Tortugas, 
and thence direct to Bayport or some one of 
the other ports named. The time, within 
which such a promise is to be performed, is 
regulated by law. As the law implies the 
promise or obUgation, so it implies the rule 
which must govern its performance. No time 
having been prescribed by the parties, the 
legal presumption is that they intended a 
reasonable time. 

The case of Duncan v. Topham, 8 C. B. 
225, was cited at bar by the libellant. That 
case held, that where a contract was to be 
performed "directly," it meant something 
more than a reasonable time, and that the 
word "directly" imported "speedily," or, at 
least, "as soon as practicable." A glance 
at that case shows that it was very little 
like the one now under consideration. The 
subject matter bore no resemblance to the 
one we are now considering. The contract 
itself was the result of a correspondence be- 
tween the parties, and, when expounded 
with reference to the subject matter, clear- 
ly presented a limitation as to time. But if 
we apply the doctrine of that case to the 
one now before us, we shall construe the 
clause of this charter to be an agreement of 
the owners of the Onrust that she shall pro- 
ceed from New York to Key West or Tortu- 
gas, in a reasonable time, and from thence 
as soon as practicable, or speedily, to load 
on this charter. Still we have no express 
stipulation, by which time is made an essen- 
tial element in the contract We must re- 
sort to the rules of law for the measure of 
the obligation assumed. From New York 
to Key West or Tortugas reasonable dili- 
gence is required in expediting the voyage 
by the direct route, and from Tortugas to 
load on this charter, the highest degree of 
diligence. It is hardly necessary to cite au- 
thorities to show, that where a party is 
bound to the exercise of even the highest 
degree of diligence, he is not responsible for 
delay, caused by the interposition of irre- 
sistible force, where that force confronts 
and overpowers him without any fault of 
his own. "By irresistible force is meant 
such an interposition of human agency, as 
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is, from its nature and power, absolutely 
uncontrollable." Story, Bailm. 25. For de- 
lay caused by such a force, a sbip bound to 
proceed on Iter voyage "witli any the highest 
degree of diligence, is no more responsible 
than she would be for delay caused by light- 
ning or the gale. The most extraordinary 
diligence cannot go beyond the most exact- 
ing fidelity and care in the performance of 
duty. When these are exhausted in the ex- 
ecution of a contract, where no time is ex- 
pressly prescribed, the obligations of the 
party, upon whom the duty rests, are dis- 
charged. In the present case the master 
of the Onrust was entirely faithful and dili- 
gent. He not only refused to charter his 
vessel to the military officers at Tortugas 
for the purpose of transporting the coal, 
but he formally protested against the sei- 
zure of his vessel, and submitted only to an 
ovei-powering force. For this enforced de- 
tention, whether lawful or unlawful, the 
vessel is no more responsible than she would 
have been if the same delay had resulted 
from her being driven out of her course by 
a storm which she could not resist. It fol- 
lows, therefore, that," as the contract only 
bound the owners to prosecute the voyage 
with diligence, and that diligence was exer- 
cised, the delay caused by military force 
constituted no breach. 

In view of this conclusion it is hardly nec- 
essary to dwell on the cases cited by the li- 
bellant, to show that a party may be re> 
sponsible for the non-performance of a con- 
tract, where his failure has been caused by 
the interposition of illegal force. I will, 
however, notice one, for the purpose of sug- 
gesting in the same connection the distinc- 
tion which separates that class of cases 
from the one now before ns. Gosling v. 
Higgins, 1 Camp. 451, was an action for the 
non-delivery of ten pipes of wine, shipped 
at the Island of Madeira, on board of a ves- 
sel of which the defendant was owner, to be 
carried to Jamaica, and from thence to Eng- 
land. When the vessel arrived ofiC Jamaica, 
she was seized, with her cargo, for a sup- 
posed violation of the revenue laws, and 
there condemned; but, upon appeal to the 
privy council in England, the sentence of 
condemnation was reversed. A verdict for 
the plaintiff was ordered by Lord Ellen- 
borough, who remarked to the defendant's 
counsel, "You have an action against the 
officers. The shipper can only look to the 
owner or master of the ship." Here it will 
be seen was a breach of an express and es- 
sential stipulation in the bill of lading, 
which was to deliver the wine in England. 
No delivery was ever made. In other 
words, there was no performance. But the 
present controversy does not arise out of 
the breach of any express stipulation. The 
voyage was performed and the cargo deliv- 
ered. The only pretended breach consists 
in not proceeding from Tortugas to Bayport 
in proper time. "But no particular time was 



stipulated in the contract, and the only 
time to which the vessel was bound, was 
that implied by law from the use of the 
word "direct," which, under the strictest 
construction, can only mean that period nec- 
essary, in the use of the highest diligence, 
under all the circumstances, to accomplish 
the voyage. The distinction is obvious. In 
one case, there was a breach of an express 
stipulation in the contract. In the other, 
the time of performance was pi*olonged by 
no fault of the master, but, as time was not 
made the essence of the contract, enforced 
delay was no breach. 

It is obvious that the claim of the libel- 
lant would stand upon no higher ground if 
the word "direct" were held to apply pri- 
marily to the route, rather than the time of 
the voyage from Tortugas to Bayport. The 
word, applied to either aspect of the case, 
would be governed by the same rules of 
law. TBut, in fact, the gravamen of the li- 
bellant's complaint, is not that the Onrust 
did not pursue the customary route from 
Tortugas to Bayport, but that she did not 
start from the former port at the time she 
ought. 

Let a decree be entered dismissing the li- 
bel with costs. 

[On appeal to the circuit court, the decree of 
this court was affirmed. Case No. 10,540.] 



Case No. 10,540, 

The ONEUST. 

[6 Blatchf. 533.] i 

Circuit Court, S. D. New York. Aug., 1869.2 

Charter Party — Direct Cohrse — Deviation — 

Impressment by Militakt Authorities 

— jcstifiable seizure. 

1. Where, by a charter-party, the owner of a 
vessel agreed l3iat she should proceed direct from 
the Tortugas, whither she was bound, to another 
port, to load under the charter, and, after arriv- 
ing at the Tortugas, she was seized by the 
military authorities of Fort Jefferson^ and com- 
pelled to go on two voyages to Key West, for car- 
goes of coal, which it was alleged was necessary 
to be used in condensing fresh water for the 
use of the post, and the seizure was against the 
protest of the master of the vessel, and without 
any fault on his part: Edd, in a suit against 
the vessel, on the charter-party, to recover dam- 
ages for its breach and for the delay, that the 
military authorities were justified in impressing 
the vessel. 

2. If they had erred, and their error had been 
simply an error of judgment, on tlie facts as 
they appeared to them, they would still he jus- 
tified. 

3. The word "direct," in the charter-party, 
means that the vessel is to take a direct course 
from the Tortugas to the loading port, without 
deviation or unreasonable delay, and not tJiat 
she shall depart from the Tortugas immediately. 

4. The duty to perform the agreement to pro- 
ceed direct from the Tortugas to the loading 
port, was an obligation imposed by law. 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirming Case No. 10,539.] 
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5. A fdreibie detention will escuse from the 
performance of an oblifjatioa created by law. 

[Cited in The Coventina, 52 Fed. 157.] 

6. The case of Paradine t. Jane, Aleyn, 27, 
commented on. . 

7. The seizure of the vessel being justified, 
and her owner having been disabled from per- 
forming his contract without any fault on his 
part, the fact that he has a remedy over against 
the government does not make him responsible 
to the charterer for the delay. 

8. In this case, he is not responsible for such 
delay, even though the military authorities were 
trespassers in seizing and detaining the vessel. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, in the district 
court, against the schooner Onrust, to recov- 
er damages on a charter-party, by which the 
owner of the schooDer chartered his vessel 
for a voyage from a place, or places, desig- 
nated, in the state of Florida, to the port of 
New York, with a cargo of cedar. The char- 
ter-paity, which was dated December 14th, 
1865, contained this language: "It is under- 
stood, that the vessel is now loading for Key 
West, or the Tortugas, and is to proceed 
thence direct, to load on this charter." The 
vessel reached Fort Jefferson, at the Tortu- 
gas, January 19tli, 1866, and discharged her 
cargo, and was ready to start for the port in 
Florida, as required by the charter, when she 
was seized by the authorities of the fort, and 
compelled to go on two voyages to Key West 
for cargoes of coal, for the alleged necessi- 
ties of the place. The allegation was that 
the officers and soldiers in the fort dei^ended 
upon coal to condense water for the post 
The district court decreed for the claimant 
[Case No. 10,539]; and the libellant appealed 
to this court, 

George De Forest Lord, for libellant 
Robert D. Benedict, for claimant. 

NELSON, Circuit Justice. There is no 
doubt that the vessel was inpressed by the 
authorities, for the voyages to Key West, 
against the will and protest of the master, 
and without any fault on his part; and that, 
while thus engaged, she was under the con- 
trol of the public authorities. This detention 
occasioned the delay complained of in the li- 
bel as an infraction of the charter-party. 

In Mitchell v. Harmony, 13 How. [54 U. S.] 
115, 134, Chief Justice Taney says: "There 
are, without doubt, occasions in which pri- 
vate property may lawfully be taken posses- 
sion of or destroyed, to prevent it from fall- 
ing into the hands of the public enemy; and, 
also, where a military officer, chai-ged with a 
particular duty, may impress private proper- 
ty into the public service, or take it for public 
use. Unquestionably, in such cases, the gov- 
ernment is bound to malie full compensation 
to the owner; but the officer "is not a trespass- 
er." He admits that in all such cases, the 
danger must be immediate and impending, or 
the necessity urgent for the public service, 
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and such as will not admit of delay. In that 
case, the court held, upon the testimony, 
which was undisputed," that, a case of danger 
or necessity, within the rule of law, had not 
been made out and sustained the judgment 
for the plaintiff. The chief justice turtner 
observes, that in deciding upon the necessity, 
"the state of the facts, as tiiey appeared to 
the officer at the time he acted, must govern 
the decision; for, he must necessarily act up- 
on the information of others, as well as his 
own observation; and if, with such informa- 
tion as he had a right to rely upon, there is 
reasonable groxmd for believing that the peril 
is immediate and menacing, or the necessily 
urgent, he is justified in acting upon it and 
the discovery afterwards that it was false or 
erroneous, will not make him a trespasser." 
Within this principle, I am inclined to think, 
that, in the case now before us, the authori- 
ties at Fort Jefferson were justified in im- 
pressing the vessel for the purposes. and uses 
alleged. Something is due to the decision, 
made by these officers under the circumstan- 
ces and relative situation and condition of 
the fort— remote from any supply of fresh 
water for the garrison, and dependent upon 
the article of ccal, as a necessary material in 
obtaining it The officers may have erred, 
but, if their error was simply an error of 
judgment, on the facts as they appeared to 
them, they will still be justified. 

It is argued, however, that, assuming this 
to be so, it constitutes no defence against de- 
lay in the voyage, in this case, as the carrier 
had expressly agreed in the charter-party, 
that he would proceed directly from the Tor- 
tugas-, on discharging his cargo, to the port or 
ports of loading in Florida; and that, as he 
thus, in terms, covenanted to proceed direct- 
ly, and without any delay, this forcible de- 
tention will not excuse him, within the rule 
laid down in Paradine v. Jane, Aleyn, 27, and 
that class of cases. In other words, it is 
claimed, that, if a party charge himself with 
an obligation possible to be performed, he 
must make it good, unless its perfoi"mance is 
rendered impossible by the act of God, the 
law, or the other party. The law, however, 
is otherwise, if the obligation or duty is cre- 
ated by law. 

It is supposed, by the coirasel for the libel- 
lant, that, by the clause in the charter-party 
to which I have referred, there is an express 
and positive obligation entered into by the 
carrier, to proceed at once from the Tortugas, 
on unloading his outward cargo, .to the port 
or ports in Florida, and that the only excuse 
for delay is to be found in the instances given 
in the case of Paradine v. Jane. I am of 
optaion that this is too narrow and strained 
a construction of the word "direct," in the 
connection in which it is found; and that a 
plainer and more natural interpretation is, 
that that word is used to express, simply, 
the course of the voyage to be performed by 
the vessel, after an-iving at the Tortugas. 
She was to go direct, that is, she was to take 
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a direct course thence, to tlie port or ports in 
Florida, without deTiation or unreasonable 
delay. Giving to the -word this interpretation, 
the duty to perform the covenant with dili- 
gence, and in a reasonable time, was an obli- 
gation imposed by law, as contradistinguished 
from one imposed by positive confract. It 
did not mean that the vessel should depart 
from the Tortugas instantly or inmxediately, 
but that she should, at that place, enter upon 
the voyage provided for in the charter, and 
proceed in a direct course to the place of 
loading in Florida. The degree of diligence 
and despatch, according to this interpretation, 
Is a question of law, under the particular cir- 
cumstances of the case. 

It is insisted, however, that, admitting that 
the oflacers at the fort were justified in seiz- 
ing the vessel, and that the party was dis- 
abled from performing his contract without 
any fault on his part, still, as he has a rem- 
edy over against the government, he is not 
exempt from responsibility for the delay. 
The answer is, that the remedy over is, with- 
in the contemplation of the rule in Paradine 
V. Jane, a legal remedy, which may be en- 
forced in a court of justice. 

Upon the interpretation thus given to the 
contract, the defence here is complete, even 
assuming that the officers of the fort were 
trespassers in seizing and detaining the ves- 
sel. Harmony v. Bingham, 2 Kern. 99; Par- 
sons V. Hardy, 14 Wend, 215; Wibert v. New 
York & E. R. Co., 19 Barb. 36, 2 Kern. 245; 
Conger v. Hudson River R. Co., 6 Duer, 375. 

Decree affirmed. 



Case Wo. 10,541. 

The ONTARIO. 

[8 Ben. 500.] i 

District Court, E. D. New York. July, 1876. 

Salvage— Derelict— DisTRiBUTios. 

1. Where a canal-boat in heavy weather broke 
loose from a tow, in going across the upper bay 
of New York, and was picked up by a tug and 
taken to Staten Island, the towing boat being 
present but not interfering with the labor of the 
tug; Hdd, that, while the canal-boat was not a 
derelict, as her towing boat was in sight and 
watching her, nevertheless the service rendered 
by the tag was a proper salvage service, and the 
court would award as a proper compensation 
$400 and costs, the value of the canal-boat and 
cargo being $1600. 

2. A fireman, who at some risk, jumped on 
board the canal-boat to make'a line fast, should 
receive a share equal to that of the master of 
the tug. 

In admiralty. 

Beebe, Wilcox & Hobbs, for libellants. 
G. P. Hawes, for claimant. 

BENEDICT, District Judge. This is an ac- 
tion to recover for salvage services rendered 
to the canal-boat Ontario, which boat, while 

1 PEleported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



being towed in the harbor, between Bobbins' 
reef and Bedloe's Island in a heavy sea, 
broke loose from her tow and, thereafter, 
having no one on board, was picked up by the 
tug Conover and taken safely to Staten Is- 
land. 

Clearly a salvage service was performed. 
The canal-boat was adrift, and in such 
weather would have been wholly lost, if she 
had not been picked up. But she was not 
strictly derelict, for the tug Virginia Jackson, 
from whose tow she had broken loose, was 
present, and it cannot be said that she would 
not have rescued the canal-boat, if the Con- 
over had not come to her assistance. It la 
nevertheless plain that, in view of the ability 
of the Conover to secure the canal-boat, the 
Virginia Jackson, although ready to make 
the effort if necessary, considered it prudent 
to leave the boat to be so rescued, rather 
than endanger the other boats of the tow in 
an attempt to secure the one adrift. 

The case being then not one strictly of der- 
elict, I do not think it would be just to 
award one-third, althour'^ the value of the 
property saved is no more than $1600. And 
yet, considering the importance of encourag- 
ing the rendition of aid to this class of vessels, 
which are often, when being towed about the 
harbor and the sound, exposed to weather 
which they are poorly adapted to withstand, I 
shall give a liberal compensation for the time 
and labor expended. The libellant may have a 
decree for §400. In the distribution of this 
sum, the fireman, Matthew Kane, who, at 
some risk, volunteered to jump on board the 
canal-boat to fasten the line,- wiU share equal- 
ly with the master of the tug- 
No tender having been made, the libellants 
must also recover their costs. 
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[The case reported under above title in Brown» 
Adm. 480, is the same as Case No. 8,283.] 



Case No. 10,543. 

The ONTARIO. 

The HELEN MAR. 

[2 Lowell, 40; 7 Am. Law Rev. 754.] i 

District Court, D. Massachusetts. Aug., 1871.2 

Collision — Lights — Ignorance of Statute — 

Presdmption as to Fault — Abandonment — 

Total Loss— Whaling Voyage— Pbeight. 

1. A whale-ship in the Arctic ocean, which 
had been twice refitted at San Francisco, after 
the statute of 29th April, 1864 [13 Stat 58], 
concerning collisions, was passed, and which 
could have procured the colored lights at that 
port, hdd in fault for not having such lights, 

1 [Reported by Hon. John Lowell, LL.D., 
District Judge, and h^re reprinted by permis- 
sion. 7 Am. Law Rev. 754, contains only a 
partial report.] 

2 [AfBrmed in part and reversed in part, in 
Case No. 13,695.] 
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though her master had never heard of the stat- 
ute. 

2. A vessel. having the right of way in .the 
night-time, and not having the statute lights, is. 
piesumed to be in fault in respect to a collision 
with a vessel that should have seen her and 
given way. 

[Cited in The City of Savannah, 41 Fed. 893.] 

3. The vessel bound to give way is likewise in 
fault, if by dihgence and attention her lookout 
might have discovered the vessel that had not 
proper lights. 

[Cited in The City of Savannah, 41 Fed. 893.] 

4. Where one of the ships damaged by a col- 
lision was abandoned in the Arctic ocean, under 
a reasonable apprehension that the lives of the 
crew would be endangered by trying to save her, 
held, her loss should be assessed as a total one, 
though the other ship similarly damaged was 
saved. 

[Cited in The 0. H. Foster, 1 Fed. 734.] 

5. Under the statute limiting the liability of 
ship-owners, the outfits of a whaleman .are part 
of the appurtenances of the ship in estimating 
value. 

6. Under the same statute, there is no freight 
pending in a voyage for catching whales. 

[7. Cited in The Abby Ingalls, 12 Fed. 218, 
to the point that where two vessels are meet- 
ing, end on or nearly end on, the one close- 
hauled on the starboard tack and the other hav- 
ing the wind on her port side, the vessel close- 
hauled has the right of way.] 

[8. Cited in The Ada A. Kennedy, 33 Fed. 
624, to the point that a vessel hove to and mak- 
ing both headway and leeway is a vessel close- 
hauled within the meaning of the rules of navi- 
gation.] 

Cross-libels for damage by collision be- 
tween the whale-ships Ontario and Helen 
Max*, in the Arctic ocean, Sept. 26, 1866, at 
ten o'clock at night. A gale was blowing 
from the north-west^ and both vessels were 
lying-to under storm-sails. They were bark- 
rigged vessels; and, according to their sev- 
eral pleadings, the Ontario was close-hanled 
on the stai'board tack under close-reefed 
main topsail and foretop-mast staysail, and 
the Helen Mar was close-hauled on the port 
tack, having set her lower main-topsail, fore- 
staysail, and foretop-mast staysail. Each 
vessel was making from one and a half to 
two and a half knots, a considerable part of 
which was to leeward. The libel on behalf of 
the Ontario alleged that the night was bright 
moonlight, with occasional snow-squalls, and 
that the men of the Ontario saw the Helen 
Mar about half a mile off, and expected her 
to give way. The owners of the Helen Mar 
pleaded that there were thick snow-squalls, 
with intervals of clear weather; that there 
was a good lookout, but it was impossible 
to see the Ontario in time to avoid her, she 
having no sufficient lights. ' 

The starboard sides of the vessels came to- 
gether, and each lost the foremast and main 
and mizzen topmast and head-gear, besides 
the anchors, and all boats but one. The 
Ontario was abandoned, and the loss to her 
owners was alleged to be $150,000. The 
Helen Mar was brougM out of the Arctic 
ocean, and reached San Francisco in safety, 
with a damage pleaded at $20,000. She made 
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several more cruises, and reached New Bed- 
ford in 1870. Witnesses were examined 
from time to time, as they arrived in this 
part of the country, and a few were pro- 
duced in court; others could not be found. 
It was admitted that the Ontario had not 
the red and green lights required by law, 
Captain Barnes being ignorant of the stat- 
ute. On her part it was contended that she 
carried a bright light in the lee mizzen rig- 
ging, and ought to have been discovered 
sooner, and, having the right of way, should 
have been avoided by the Helen Mar. 

Two men were stationed amidships on the 
Helen Mar as lookout men, — one on the main 
hatch, and one on the vjce-bench, just for- 
ward of that batch, and raised several feet 
above it This man was not examined; and 
it was proved that efforts had been made" 
to find Mm, without success. The other man 
testified in court that he saw a light on the 
lee bow, and reported it to the second mate. 
The second mate, Mr. Shiverick, swore that 
immediately on the light being reported he 
went to the waist, but could see nothing; 
that he then ordered the wheel hard up and 
the main yard to be squared, and then went 
immediately to the bow and saw the light 
of a vessel not more than a ship's length 
off, and heard a voice on board of her say, 
"Hard up that helm," which he supposed to 
be addressed to the men of the Ontario. He 
thereupon ordered his own wheel to be put 
down again, and very soon afterwards the 
vessels came together. He said that the ef- 
fect of his last order would be to ease the 
blow If the Ontario was falling off, as she 
had every appearance of doing; thinks they 
would have come together head and head if 
he had not given this order. This witness 
said, that during the snow-squalls it was 
dark, and between the squalls it was light, 
so that you could see a vessel for about half 
a mile. He afterwards said there was a 
kind of blur on the water, from the blowing 
of the water, and that he thought a vessel 
without lights could be seen about a quarter 
of a mile ofE at the time of the collision. 
He also said, that when he went to the bow 
he saw the Ontario, though by this he may 
have intended to refer to her light The 
lookout confirmed substantially the evidence 
of Mr. Shiverick, excepting that he heard 
nothing from the other vessel, and he 
thought the light was about four points off 
the lee bow. The people of the Ontario de- 
nied that any change of her course was 
made at any time. They represented the 
weather as bright and clear for some time 
before the collision. Some of them swore 
that the inoon was shining. 

T. M. Stetson and O. Prescott, for the 
Ontario. 

We admit that we had not the lights, bnt we 
had one nearly or quite as good, which ought 
to have been seen. The obligation to keep 
a good lookout was as strongly resting on the 
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Helen Mar, as that of showing a liglit rested 
on us. "We could do nothing more than we 
did; and, the weather being such as it was, 
the fault lies with the other vessel, for the 
night was bright in the intervals of the slight 
snow-squalls. 

Upon the evidence it was prudent and 
proper to abandon our vessel. There was 
great danger of losing both ship and crew 
at that season of the year in the Arctic 
ocean. 

To the point that the want of regulation 
lights must have been the operative cause of 
the collision in order to affect the decision, 
see The Gray Eagle, 9 WaU. [76 U. S.] 505; 
Tlie Eclipse, Lush. 422; The Flavio Gioja, 
3 Mitch. Mar. Reg, 757; Morrison v. General 
Steam Nav. Co., 20 Eng. Law & Eq. 455. 

If the night was clear, the Helen Mar 
should have seen us. The Niagara, 21 How. 
[62 U. S.] 7; Whittredge v. Dill, 23 How. 
[64 IT. S.] 451; Union St Co. v. New York, 
etc., Co., 24 How. [65 U. S.] 314. A case al- 
most exactly like this is The Cynosure [Case 
No. 3,528]. We could have justified a de- 
parture from the duty of keeping our course 
by any inference that the Ontario would 
not do her duty, but were bound to keep on, 
as we did. Bentley v. Coyne, 4 Wall. [71 
U. S.] 509; The Fairbanks, 9 Wall. [76 U. S.] 
425; The Dumfries, Swab. 126. 

G. Marston and W. W. Crapo (O. W. Clif- 
ford with them), for the Helen Mar, cited 
The Osprey [Case iJfo. 10,606]; Olapp v. 
Young [Id. 2,786]; The Rob Roy, 3 W. Rob. 
Adm. 190; The City of London, Swab. 245; 
The Calla, Id. 465; The Livingstone, Id. 
519; The City of Paris, Holt, Rule of Road, 
15, 22; The Gustav, Id. 28. 34; The Lady 
of the Lake, Id. 37, 38; The Smales, Id. 40; 
The Eclipse, Lush. 422. 

LOWELL, District Judge. The delay in 
this case seems to have been unavoidable by 
the parties, owing to the very great distance 
of the place of disaster from the home port 
of the vessels, and the dispersion of one of 
the crews; but it is much to be regretted. 
The contradictions of evidence for which 
this class of cases is noted have always 
seemed to me to be comparatively harmless, 
when the witnesses can be brought forward 
immediately after the event, so that their 
accuracy can be tested by those minute cir- 
cumstances which escape with the lapse of 
time. Most of the leading facts of this col- 
lision are plain; but two or three matters of 
very great importance are disputed, and are 
not easily determined at this time. 

I cannot doubt that the Ontario must bear 
at least one-half of the loss, because she 
had not the red and green lights. She had 
been refitted twice at San Francisco since 
the statute was passed, and it is not alleged 
that she could not have procured lanterns at 
that port, as the Helen Mar, in fact, did pro- 
cure hers. No equivalent can be admitted 



for these signals, and, even if that were pos- 
sible, the evidence does not show that the 
light used l)j this vessel was as powerful, 
or likely to be as useful, in giving precise 
information as the red and green lights 
would have been. Of the many cases aris- 
ing under this and similar statutes there 
are very few in which the vessel having the 
duty to keep her course, and, therefore, to 
make known her presence, has been wholly 
excused when her lights were wanting, or 
were not of the required kind. If the night 
was so very bright that the lights would be 
of little or no practical use, or if the negli- 
gent vessel was, in fact, seen long before 
the collision, the fault might be held to be 
immaterial. The case of The Palestine, 
Holt, Rule of Road, 52, seems to come under 
the former alternative. But such cases are 
rare; the presumption must always be that 
the statute lights are the best signals, and 
that the absence of them on the vessel 
whose particular province it is to give no- 
tice of her position must have contributed 
to the disaster. 

The fault alleged against the Helen Mar is, 
that she did not see the Ontario, and avoid 
her, notwithstanding the want of the signal 
lights. The decision of this question de- 
pends on doubtful and contradictory evi- 
dence concerning the weather and the dis- 
tance at which a vessel could be seeh. The 
law requires great vigilance of the vessel 
that should give way, and the want of 
lights on the other vessel does not at all re- 
lieve this obligation. Article 20 of the stat- 
ute (13 Stat. 61); Chamberlain v. Ward, 21 
How. [62 U. S.] 548; Nelson v. Leland, 22 
How. [63 U. S.] 48; Rogers v. The St. 
Charles, 19 How. [60 U. S.] 108; The Gray 
Eagle, 9 Wall. [76 U. S.] 510. However 
gross and palpable, therefore, may be the 
fault on one side, we are bound to examine 
into those alleged against the other. The 
question is very nearly this: Suppose the 
statute had not required these lights, were 
the night and the gale such as to excuse the 
Helen Mar for not seeing or for not avoiding 
the Ontario? I say the question is nearly 
the same, because I am not sure that some- 
thing may not properly be conceded to the 
sui"prise of seeing a white light when you 
had a right to expect a colored one. I take 
for granted, as did both the counsel, that 
the Ontario had the right of way, because, 
although by the rule both were bound to 
port helms, yet the vessel that is absolutely 
close-hauled on the starboard tack can port 
no more without going in stays, which, it 
has been often decided, the statute does not 
require unless, indeed, in very exti*eme 
eases. The Helen Mar, then, was bound to 
port her wheel and go to the right; this she 
did, but when the vessels were so near to- 
gether that their meeting was not prevent- 
ed. I do not lay much stress upon the fact 
that the wheel was put to starboard after 
it had been put to port; because it seems to 



J[18 Fed, Cas. page 739] 

be true, as alleged in the answer, that it 
■was then too late to avoid the collision. 
And for the same reason I do not find the 
squaring of the Ontario's yard was of any 
importance. Her helm was not changed. 
The inquiry,' therefore, is, whether there 
was any negligence in the lookout of the 
Helen Mar. The actual state of the weath- 
er, if we could ascertain it, would settle 
this point; but, in the contradictory state 
x>f thfe direct evidence, we are obliged to ex- 
amine all the facts and circumstances which 
jcan give us any assistance. The Helen Mar 
had her wheel lashed, had but half her 
?vatch on deck, and her two lookout men 
were stationed nearly amidships. The tes- 
timony shows that these variations from or- 
dinary rules are not imusual when a whale- 
ship is lying-to in that ocean in a gale of 
wind. The cold of even the month of Sep- 
tember in that region is such as to require 
fivery care to be taken of the men; and they 
are often permitted, when there is not much 
work to do on board, to keep what are caJl- 
.ed quarter watches, by which each watch is 
divided, and every man is on deck only half 
the usual Hme. The great number of hands 
which whale-ships carry makes this possi- 
ble, without imprudence. There were four 
men on deck besides the officer, two of 
whom were on the lookout, and two were 
near the wheel, which could be freed in an 
instant The position of the lookout is said 
■to have been chosen amidships, because wa- 
ter came over the bows and froze, so that 
Efien ought not to be exposed there, the ship 
having no top-gallant forecastle. There 
was evidence that the position was a good 
one for seeing a vessel to leeward, if the 
sail was such as is sworn to on the stand 
by the officer of the deck and the lookout, 
namely, a foretop-mast staysail only on the 
foremast; but if there was a fore-staysail, 
as that would come below the rail, it would 
be likely to interfere with the view. Now 
it is a circumstance of some importance that 

. the answer sworn to in May, 186S, and the 
deposition of the mate taken in September, 
1867, and the deposition of 'the master, all 
say that there was a fore-staysail. Four 
.of the witnesses from the Ontario, two of 
whom were examined early in the ease, say 
they saw the sails of the Helen Mar, and 
three of them remember only a lower main 
top sail and a foretop-mast staysail, the 

. fourth adds a fore-staysail. There was no 
close examination on this point, the im- 
portance of which was not then developed. 
The number of witnesses preponderates in 
favor of the present contention of the re- 
.spondents; and yet very great weight must 
be given to the answer, which is supposed 
"to be made with care, and to be the state- 
ment on which the other party has a right 
to rely. 

I must hold it to be a doubtful question 
.of fact, whether the vessel had not a fore- 
.staysaiL Then the witnesses all agree that 
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there had not been a snow-squall for some 
time, several of them on both sides say for 
fifteen or twenty minutes before the colli- 
sion; and the decided preponderance of the 
evidence is, that between the squalls the 
night was so bright that a vessel without a 
light could be seen at least a quarter of a 
mile off. It appears that the lookout of the 
Ontario was in the bow, and that the hull 
of the Helen Mar was seen a considerable 
time before the collision; and there are sev- 
eral little circumstances which tend to show 
that the night was not very dark. When 
the Helen Mar was next refitted, a staging 
was put in her bow, to accommodate the 
lookout Taking all these circumstances 
together, I am constrained to say that I 
think the Ontario or her light, or both, ought 
to have been seen sooner. I reach this con- 
clusion with some reluctance, because the 
fault on the part of the Ontario was in the 
very appointments of the vessel, for which 
the owners and master are personally ac- 
countable; while the fault on the other part 
may have been the momentary carelessness 
of a sailor, after the responsible agents of 
the ship had done their duty in all respects. 
If, therefore, I could persuade myself that 
the night was thick, or even very dark, 1 
should attribute the whole loss to the first 
fault, as was done in several of the eases 
cited by the respondents; but the pleadings 
themselves, and the decided preponderance 
of testimony, convince me that at the time 
of the collision, and for at least fifteen min- 
utes beforfe, there was an interval of clear 
weather, in which the vessel or her light 
might have been seen; and that there was 
a light in her mi2Ken rigging, though there 
is certainly a singular confusion in the tes- 
timony as to whether it was in the star- 
board or port rigging. I must order the 
damages on both sides to be added together, 
and each party to bear one-half of this ag- 
gregate loss. 

The details of damage will be settled by an 
assessor; but one point not less important 
than that just considered was argued at the 
hearing, upon evidence of the opinions of many 
most accomplished experts, as applied to the 
other facts in the case. In actions of tort 
"the direct and immediate consequences of 
the injurious act are to be regarded, and not 
remote, speculative, and contingent conse- 
quences, which the party injured might easily 
have avoided by his own act" Loker v. 
Damon, 17 Pick. 288. If, therefore, by rea- 
sonable prudence, firmness, and skill the On- 
tario might have been saved, her owners can- 
not recover for a total loss. The Linda, 
Swab. 306; The Pensher, Id. 211. But in 
a case of doubt and difaculty, if the master 
acts in good faith, his decision is of itself 
evidence of the necessity of the abandonment, 
and ought not to be lightly overruled. The 
Flying Fish, 2 Pritch. Adm. Dig. 705, tit 
"Registrar and Merchants," No. 171. And 
the master is not to be expected to risk the 
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lives of his crew, or to possess a higher de- 
gree of skill and judgment than are usually 
found in men in that position. The Blen- 
heim, 1 Spinks, 289; Sherman v. Fream, 30 
Barb. 478. 

In this case, the hull of the bark was not 
injured, and in the open ocean there would 
have been, I suppose, little danger to the 
crew, while her provisions held out. But she 
could not work to windward, and was in a 
sea which would be closed by ice before long, 
and the passage from which was somewhat 
to -windward, and was considered dangerous 
and difficult. The master consulted with two 
other captains, one of whom was in the em- 
ploy of the same owners, and made up his 
mind that the only prudent course was to 
abandon his ship. The result attending the 
Helen Max's attempt seems to show that this 
decision was unfortunate. Still I am not 
prepared to say that there was such a want 
of ordinary firmness and judgment that the 
loss should be thought to be too remote a 
conseciuence of the collision. The result of 
the very full evidence upon tibtis head seems 
to be that expressed by one of the experts, — 
that many whaling masters would have made 
the eflfort But, on the other hand, I think it 
is shown that it could hardly be less than a 
somewhat desperate effort, and one that many 
excellent captains would not be willing to 
make. Upon the whole, therefore, I am of 
opinion that the total damage actually sus- 
tained by the owners of the Ontario must be 
brought into the account. 

Interlocutory decree that both vessels were 
in fault 

LOWEIiD, District Judge. In assessing the 
damage suffered by the owners of the Ontario, 
the oil and bone which were lost in the 
Arctic ocean have been estimated according 
to the rule laid down in Bourne v. Ashley 
[Case No. 1,699]. Exception is taken to this 
mode; and as it differs from that adopted in 
Taber v. Jenny [Id. 13,720], it cannot -be con- 
sidered as definitively established, until it shall 
have passed under review in the circuit court. 
In this case, the very large interests involved 
make it not improbable that the supreme 
court may eventually be called on. to settle 
the important questions which are raised. 
All damages are more or less conjectual, un- 
less when the subject is some article which 
has a value that is fixed, day by day, in the 
dealings of merchants .or bankers, and the 
most reasonable and expedient rule must be 
imperfect Upon a reconsideration of the 
ease above cited, with the aid of the argu- 
ment against it, I am unable to find any 
better rule, or one more likely to do justice 
in the general run of cases, it was argued 
that the price of oil and bone was excep- 
tionally high at New Bedford at the time 
of the loss of the Ontario, and that by mak- 
ing the assessment at that price, I should 
give the libellants what they never could have 
obtained in any possible combination of- cir- 



cumstances. There might be, and I think 
would be, a propriety in taking the average 
price for a few days or weeks, rather than 
that of any one day, as fixing the supposed 
value of a cargo, in order to avoid any mere 
accident of the market I do not understand 
that this would relieve the difficulty, nor that 
it has not in fact been done by the assessor. 
The argument goes further, and insists that 
if we take New Bedford prices, they should 
be such as the owners might hj possibility 
have realized. It does not seem to me that 
anysuch modifieationof the rulecan beadopt- 
ed. The libellants had a thing in the Arctic 
sea which would not have come home at 
that time, and perhaps never, and of which 
we must find the value then and there, as. 
well as we may. Some or the eviaence xn 
Bourne v. Ashley [supra] tended to show that 
the oil and bone were worth in the Arctic 
ocean what they were in New Bedford, after 
deducting the expense of getting it home. 
Nothing in the assessor's report here contra- 
dicts it. I suppose that, for purposes of sale, 
insurance, or any other contract, the owners- 
of the cargo really had a property there of 
the estimated value, and, if they had been 
able to know the quantity, could have realiz- 
ed that value. It was suggested that the 
market price in New Bedford of the article at 
the time and place it was in is the true rule. 
This would be so if there were any such- 
market price; that is to say, if such sales 
were made often enough to establish a tariff 
of prices. But there is no evidence of any 
such thing. If sales to arrive were often 
made, there is no reason to suppose, and no 
evidence, that any very material allowance 
would be made in them for subsequent fluctu- 
ations of the market 

Two most interesting and difficult ques- 
tions of law have been argued in reference 
to the limitation of liability of the owners of 
the Helen Mar. I may as well say at the 
outset that the ship appears to have been ap- 
praised at her value before the collision, 
which is opposed to the decision in Norwich 
Co. V. Wright 13 Wall. [80 U. S.] 104. Coun- 
sel were familiar with that case, and I under- 
stood them to say it had been followed; but 
I do not so read the assessor's report. 

The other questions are: whether the outfit 
of the vessel is to be included in the valua- 
tion; and whether any and what freight is 
to be reckoned on her oil and bone. The 
case of The Dundee, decided by Lord Stowell, 
and aflirmed by the king's bench under the 
presidency of Lord Tenterden, established the 
intei-pretation of the English statute 53 Geo. 
m. c. 159, as including the fishing stores, 
as they are called in that case, of a whaler, 
among the appurtenances of ttie ship. Thtj 
Dundee, 1 Hagg. Adm. 109; Gale v. Laurie, 
o Barn. & 0. 156. In the trial at common law 
the jury found that by the usage of the trade^ 
such stores are not covered by a policy on a 
ship, her tackle, apparel, munitions, and fur- 
niture, and were not so covered at the date^ 
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of the act of parliament; and the defence 
relied mucli upon that usage as proved, and 
as shown hy the report of the case of Huis- 
liins V. Pickersgill, 3 Doug. 222. In deciding 
the case in the admiralty the learned judge 
said: 

"It may not be a simple matter to define 
what is and what is not an appurtenance of 
a ship. There are some things that are uni- 
versally so, things which must be appm-tenant 
to every ship, qua ship, be its occupation 
what it may. But, I thmk, it is rather 
gratuitously assumed that particular things 
may not become so from their immediate 
and indispensable connection with a ship, in 
the particular occupation to which she is des- 
tined, and in which she is engaged. * * * 
Whether a whaler is originally built with any 
peculiarity of construction for that service is 
more than I know; but this is clear, that un- 
less she has various appurtenances not want- 
ed in other ships, as well as a crew peculiar- 
ly trained, she had better stay at home than 
resort to the Arctic regions, where alone her 
function can be exercised. A ship of war, 
public or private, has a special character, and 
it is a necessary consequence that she shall 
have special appurtenances. A packet, and 
particularly a steam packet, has its special- 
ties. A Greenland ship is not a merchanl 
ship, cariying out a cargo to be eschangedl 
she has character superadded by her special 
occupation, and must have the machinery 
adapted to the catching of whales, and to the 
dressing them, in part, on board the vessel." 
1 Hagg. Adra. 12G. 

The comt of king's bench followed the same 
greueral course of reasoning, and in respect to 
the argument from the usage in policies said: 

"It is true that, in case of insurance, these 
stores are not considered as covered by an 
ordinary policy on the ship. But insurance 
Is a matter of contract, and the construction 
of the contract depends in many cases upon 
usage. The construction of a policy can fur- 
nish no rule for the construction of this act 
of parliament which was passed for pur- 
poses of a different nature." 5 Bam. & O. 
164. 

Xt cannot be denied that a great part of 
the discussion in both courts in the case of 
The Dundee turned upon the meaning of 
the word "appurtenances," which is used 
in the English statute, but is not found in 
our act of 1831. We hold the owner to 
respond only for the value of his ship and 
the freight then pending. The only ques- 
tion for me is whether this whaling outfit 
Js part of the ship in the sense of the stat- 
ute. In my opinion it is. I understand that 
a ship in that law includes her appurten- 
ances. K not, I am at a loss to know where 
the line is to be drawn, and whether we are 
to appraise the sails, rigging, boats, furniture, 
and genei-al fittings, or which of them. In the 
common speech of merchants the whole 
adventure of a vessel, in full employment, 
consists of ship, freight, and cargo. The 
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whaling equipment has been decided not 
to be cargo. Hill v. Patten, S East, 373, and 
it certainly is not freight. The argument 
for the owners of the Dundee was, that "ap- 
purtenances" means no more than tackle, 
apparel, and furniture, and was used to 
save the repetition of those words; and as 
those words did not, in insurance law, in- 
clude the equipment, the word "appurten- 
ances" should be restricted in like manner. 
The courts, though dwelling, as was fit, 
upon the precise words of the statute, yet 
did not reject the premises of the defend- 
ants, but only their conclusion. They did 
not deny the pertinency of the citation, as 
giving a construction to appurtenances, if 
the question had been one of insurance, but 
only its effect in construing that word in a 
statute. In fact, there are two rules in the 
law of insurance: One, that in a policy on 
a merchant ship the outfit is included. The 
other, that in a policy on a fishing vessel it 
is excluded. The former rule was estab- 
lished by the courfe; the latter, which may 
well enough be called an exception, is 
founded in usage. Phil. Ins. §§ 463, 496, 
497, and cases. 

Mr. Phillips (section 4G3) says that the 
usual form of policy in this country is simp- 
ly on the ship^ and that it Is well settled 
that on a policy for a commercial voyage 
this includes sails* rigging, boats, arma- 
ments, provisions, and all the appurten- 
ances suitable or usual on such a voyage as 
is described; but that the rule is different 
in fishing voyages. This difference, as we 
have seen, had Its origin in usage. No 
doubt, it is a reasonable usage, arising out 
of the great value of the outfit in many of 
these voyages; but in construing a statute 
of general application, we ought not to as- 
svmie a different doctrine for different kinds 
of vessels, varying with the accidental vari- 
ations of value in the outfits, and especially 
in a statute restricting remedies. This will 
hardly be maintained; and if not, then it 
only remains to ascertain whether appur- 
tenances should be included or excluded in 
all cases. As I said before, it is the better 
opinion that the statute, in using the word 
"ship," intended to include her appurten- 
ances. 

It is mucb more doubtful whether it can 
be held that there was any freight pending 
on the voyage of the Helen Mar. Had it 
been a freighting voyage, the English stat- 
ute in terms, and . ours by construction, 
would have authorized the assessment to 
the owners of the value of the freight to 
them for the carriage of their own goods. 
St. 53 Geo. III. e. 159, § 2; Allen v. Mackay 
[Case No. 228]. In a whaling voyage the 
share of the catch which is retained by the 
owners has many analogies to freight, be- 
cause It represents the earnings of the ship. 
The Antelope [Id. 484]. Still it has been 
decided not to be so far analogous to ac- 
cruing freight as to pass by a sale of the 
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ship, Langton v. Horton, 5 Beav. 9; and I 
do not doubt the soundness of that ruling. 
It is not commonly called freight, and it 
"would he an unwarrantable stretch of con- 
scruction to bring it within that word in the 
act In The Dundee it was taken for grant- 
ed in both courts by the learned and emin- 
ent judges who delivered the judgments, 
that there would be no freight in that ease, 
even under the second section of the statute, 
which puts owners who carry their own 
goods upon an exact equality with those 
who earn freight from carrying the goods 
of others. They thought the point a clear 
one, and used it as an argument for includ- 
ing the outfit, that there was no freight in 
such a voyage. So far as the proportion of 
the oil and bone which is the share of the 
officers and crew is concerned, the owners 
are not benefited by its being carried to a 
port of delivery; and, on the whole, I think 
that there is no freight pending in a whal- 
ing or fishing voyage in the sense of the 
statute. If there should be held to be a 
constructive freight, it would be almost im- 
possible to assess it, because in many of 
these voyages there is no place from which 
it can be reckoned. The whales are caught 
at various parts of the ocean, hundreds or 
thousands of miles apart, at various times 
during a period of from one to five years, 
and there would be in most cases no means 
of arriving at any thing like a fair estimate 
of a freight which never in fact exists. 

I affirm the assessor's report as to aU mat- 
ters of fact found by him, and decide: (1) 
The Helen Mar is to be valued immediately 
after the collision, instead of before it, (2) 
with her equipment, (3) with no allowance 
for freight 

[On appeal to the circuit court, this decree was 
affirmed so far as it held both vessels in fault, 
and the aggregate damages to be divided, and 
reversed so far as it included in the valuation 
of the Helen Mar her whaling outfits, as a basis 
for determining the extent of the liability of her 
owners. Case No. 13,695.] 
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[Cited in Treat v. The Rainbow, Case No. 
14,161. Nowhere reported; opinion not now 
accessible.] 
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OOLOGAARDT v. The ANNA. 

[12 Int Rev. Rec 130; 9 Am. Law Reg. (N. S.) 
475.] 

District Court, D. Rhode Island. 1870. 

Bottomry — SuBSEQaEKT Genebai, Aveeagb Loss. 

1. Where a vessel is libelled and sold on a 
bottomry bond, the fund in court is not subject, 



as against the bondholder, to any claim for a 
general average loss subsequent to the date of 
the bond. 

2. Whether the admiralty has jurisdiction of 
a suit in rem for a general average loss, qusere? 

This was a petition by T. & J. Coggeshall, 
of Newport, against the proceeds of the sale 
of the brig, on account of general average 
expenses. On the 24th of February, 1S70, 
the firm of Oologaardt & Bruinier, of Amster- 
dam, in the kingdom of the Netherlands, ex- 
hibited in. this court their libel against the 
brig Anna, of Maitland, Nova Scotia, Robert 
Dart, master, then lying in the port of Provi- 
dence in this district, articulately propound- 
ing in substance, that by virtue of a certain 
instrument of hypothecation and bottomrj', 
made by said Dart, as master, on the 25th 
of November, 1869, in the parish of Helden, 
in the province of North Holland, in the 
kingdom of the Netherlands, they were en- 
titled to a decree of this court against the 
said brig for the sum of $2,195.14 in gold,— 
and praying process in admiralty against said 
vessel, to compel or secure payment of said 
sum, with incidental costs and charges. A 
decree of sale 'was entered, without opposi- 
tion, on the 2d of March, 1870, when, also, 
the claim of the libellants for the sum 
aforesaid was ascertained and allowed, and 
on the 19th of March the net proceeds of the 
sale ($2,300, less $98.94 costs of sale), $2,- 
201.06, were lodged in the registry. Out of 
this fund, the libellants assenting, on the 21st 
of March, were paid to petitioning seamen 
and material men, the gross sum of $159.42, 
leaving In the registry for the pasonent of 
taxable costs and the libellant's claim as 
aforesaid, the sum of $1,541.54. Out of this, 
the said Capt Dart, although a part owner 
of the vessel, by petition, prayed payment of 
his wages in arrears, amounting to $270, 
grounding his claim upon section 52, St 7 & 8 
Vict, and notice was given to the court and 
the libellants that yet another claim upon 
the fund, fpr salvage or of the nature of a 
salvage claim, would be preferred in the 
course of a few days. , On the 26th of March 
the petition of the captain was dismissed 
with costs, and in pursuance of notice as 
aforesaid, the petition of T. & J. Coggeshall 
claiming payment of the sum of $218.67 was 
filed. 

Payne & Tobey, for petition. 
Browne & Van Slyck, for libellants. 

KNOWLES, District Judge. The claim is 
in the name of T. & J. Coggeshall, but it 
appears from the testimony that as regards 
this matter, we may view John Coggeshall 
as composing the firm. He alone acted, 
spoke and wrote, and he alone testifies in 
support of the claim. In fact, the only evi- 
dence submitted is his deposition with its 
exhibits, A and B, — ^the first a document en- 
titled "General Average Statement," signed 
"Bradford & Folger, Adjusters of M. Losses"; 
the second an account of T. & J. Coggeshall 
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against the "Brig Anna, of Maitland, N. S., 
cargo and all concerned," amounting to 
$710.46, comprising tliirty-five items, the 
largest of them §200 for their "services and 
responsibility," the smallest 27 cents for a 
telegram from Capt Dart to somebody not 
named. To this amount the adjustei-s add a 
charge of ?50 for their services, one of $3 for 
drawing a marine protest, and a third of 
$19.0S for commissions for collecting general 
average at 2% per cent, making a gross sum 
of $7S2.54^-of which amount the petitioners, 
quoting as unimpeachable and unobjection- 
able, the adjusters' statement, claim that 
$218.63 should be paid them out of the pro- 
ceeds of thfe vessel in the registry; freight 
being bound (as say the adjusters) to pay 
§105.63, and the owners of the cargo, §458.28. 
In support of this claim the petitioners first 
invite attention to a paragraph (said but not 
proven to be an extract from the brig's log 
book) prefixed to the adjusters' statement, 
narrating as facts the foUowing, viz.: That 
the vessel sailed from Amsterdam, Novem- 
ber 15, 1869, with a cargo of scrap iron and 
empty casts for Providence, B. I.; had se- 
vere weather all the voyage, and on the 6th 
of December discovered a leak of three to 
four hundred strokes per hour, reauiring the 
use of one pump all the time in bad weather; 
the jib stay saUs and other sails split. That 
on the 10th of February, the vessel arrived at 
Newport, and anchored off Rose Island be- 
tween 1 and 2 p. m., when, after furling saUs, 
it was discovered that the vessel was leak- 
ing very much more. That then, with four 
extra men from shore, commenced and con- 
tinued pumping until 4 a. m., February 11th, 
when the revenue cutter came along side 
and towed the vessel into the inner harbor 
about 5 a. m., where she grounded in 14 feet 
water, having 7% feet of water in her hold; 
and that subsectuently she was pumped out 
and towed to Providence, (a distance of thir- 
ty miles,) with cargo on board. 

Next in support of the claim, the deposition 
of John Coggeshall, the claimant, was read, 
of which the material portions were these, 
viz.: He is 38 years of age, resides in New- 
port, and is, and has been for many years, 
the agent for the New York board of under- 
writers. On the morning of the 11th of Feb- 
ruary, in consequence of a message from the 
captain of the revenue cutter, he went on 
board the cutter, where he was informed that 
the Anna was lying in the outer harbor in a 
leaky condition, liable to sink; in view of 
which fact the captain of the cutter had 
deemed it proper to notify the witness, as an 
agent of underwriters, who might be inter- 
ested in the vessel or her cargo. The result 
of the conference between the captain and 
the witness was, that some of the cutter's 
men wer^ put on board the brig, her anchor 
taken up, and she taken in tow by the cut- 
ter and brought into the inner harbor of 
Newport, in shoal water. Then says the wit- 
ness: "I went on board the brig, and found 
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there part of the cutter's crew, and the mate 
of the brig Anna and a portion of her crew. 
After that, by my advice, the brig was put 
in shoal water where she would ground at 
low tide, extra men being put on board to 
pump. I then went on shore and imme- 
diately telegraphed to the New Yoyk board 
of underwriters, receiving a reply from the 
Atlantic M. M. Insurance Company of New 
York, that they had insured §1,000 on the 
freight money of said brig from Amsterdam 
to Providence, and asking me to protect their 
interest. Up to this time I had not seen the 
captain of the Anna, but had sent a mes- 
senger to him on shore. I wished to leai'n 
who was the owner or consignee of the cargo 
in Providence. The captain came to my of- 
fice and informed me that he did not know 
as the cargo was consigned to order. I ad- 
vised him to telegraph immediately to sor':; 
owner of his vessel or to soroe agent, advis- 
ing him of the condition of the vessel. He 
telegraphed to D'Wolf & Co., of New York; 
and it happened that one part-owner of his 
vessel, Mr, Crow, was in New York, who re- 
plied to Captain Dart's telegram that he 
would be in Newport the following morning. 
He came accordingly, and learned from the 
captain that a bottomry bond had been given 
,ui)on the vessel at Amsterdam. Mr. Crow 
thought that the amount of the bond ex- 
ceeded the value of the" vessel, and therefore 
would not take any responsibility or agree 
to pay any portion of the expenses of pump- 
ing the vessel, or of towhigher to Providence. 
I kept three pumpers on board, by agree- 
ing to pay their expenses. The following 
morning I came to Providence, to find the 
consignee of the cargo, and there learned 
that A. & W. Sprague were expecting a 
cargo of iron from Europe. These gentle- 
men referred me to their agent, Mr. Greene, 
who declined to take any responsibility be- 
cause the cargo was to be delivered on the 
wharf in Providence, he agreeing, however, 
that when the cargo should be delivered he 
would sign a general average bond, to pay a 
portion of the general average charges. I 
kept the men pumping, and became respon- 
sible for all the bills, and advised the captain 
to get the stem of the vessel out of water as 
much as possible. The men carried some 
twenty-five tons of iron forward by my and 
the captain's directions, which brought the 
leak out of water enough, so that the vessel 
was pumped out. I can't say whether this 
iron was carried forward by the men I as- 
sured for their pay, or by the crew. Proba- 
bly both parties assisted. I don't say I sent 
these men on board. I told Captain Dart to 
get aU the men that were necessary, and 
I assured him I would pay them. After the 
vessel was pumped out so that the pumps 
sucked, I telegraphed to Providence for a 
steam tug, agreeing to be responsible for the 
bill. I then, before the vessel started for 
Providence, had a survey by three competent 
men, a ship-carpenter, a captain and a retired 
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sail-maker, who approved of my plan to send 
the vessel to Providence, by means of the 
tug-boat, with extra men to pump, if neces- 
sary. The tug came down that night, and 
took the brig in tow about 4 o'clock next 
morning and delivered her safely in Provi- 
dence, Before she started for Newport, I put 
on board of the brig a watchman at the in- 
stigation of the holder of the bottomry bond 
(a Mr. Blake), and also two or three men to 
pump. The watchman was to see that noth- 
ing was taken from the vessel. After the 
vessel was delivered in Providence A. & W. 
Sprague signed the average bond, and my ac- 
tion was approved by them, the insurers on 
the freight. Captain Dart and Mr. Crow." 
The witness farther stated that he believed 
the vessel arrived in Providence the 17th of 
February, and that he had procured the aver- 
age statement to be made up by Messrs. Brad- 
ford & Folger. 

Upon this state of facts and proof the peti- 
tioners rest their claim — contending that un- 
der tihe law as it is, or as it should be de- 
clared, the expenses incurred and the services 
rendered by them are general average ex- 
penses, and that the fund in the registry is 
bonnd to contribute ratably to such general 
average expenses. 

On behalf of the libellants it Is averred and 
maintained: First—That no claim upon a 
general average lies agahiBt the bottomry 
bondholder, whether regard be had to the 
principles havolved in the contract of bot- 
tomry, or to the recorded adjudications of the 
admiralty courts of England or the United 
States. Second— That the facts in proof In 
this case show no occasion or Justification for 
an assessment by general average for the ex- 
penses incident to the springing aleak of the 
brig Anna. In a word, that had the peti- 
tioners (virtually but volunteers, or at most, 
but very active agents of the insurers of the 
freight), kept aloof, the captain and the crew 
of the brig would have brought her to Provi- 
dence quite as soon, and in quite as good a 
condition as she was brought by the peti- 
tioners' aid. Third— That by the law of Hol- 
land, the locus contractus, a bottomry bond- 
holder is exempt from a general average. 
Fourth— That divers of the charges comprised 
in the statement of general average on file 
are either illegal or very exorbitant, and few. 
If any of them, supported by any proof what- 
ever, one of said charges being for expenses 
and services of Mr. Crow, an owner, to the 
amount of §40, and another of $25 for Cap- 
tain Dart's services and provisions, to specify 
no others. 

To these positions of the parties respective- 
ly, I have given deliberate and prolonged con- 
sideration, and to the many authorities cited 
by them, as well as to scores of others not 
cited at the bar, have given a not hurried 
examination. The conclusion to which I ar- 
rive is, that the petitioners' claim must be 
disallowed. Were the judgment of this court 
a final one— that is, not a subject of review 
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on appeal, I should deem it warrantable, if 
not expedient, here to state in extenso, my 
views of the several points presented, and 
the processes of reasoning, upon the authori- 
ties examined and the facts in proof, which 
lead me to the conclusion I have announced. 
But as an appeal lies to the cu:cuit court, and 
as it seems to me not improbable that the 
petitionei-s may desire the judgment of that 
court upon the principal question involved 
(now for the first time, so far as I can learn, 
distinctly raised in a federal court), I refrain 
from saymg anything in support or vindica- 
tion of my judgment. I have only to add, 
and this from abundant caution, that my rul- 
ing in this matter is not to be received or rep- 
resented as pro forma merely, on the con- 
trary, it is the result of deliberation and re- 
search. 

It may not be unprofitable to add, that up- 
on a question not raised at the bar, viz.: 
Whether the admiralty has jurisdiction of a 
suit in rem for average contribution, the In- 
quirer may with great advantage, consult 
[Cutler V. Rae] 7 How. [48 U. S.] 729; Beane 
V. Maynrka [Case No. 1,175]; [Dupont v. 
Vance] 19 How. [60 U. S.] 171; Rea v. Cut- 
ler [Case No. 11,599]; [Cutler v. Rae] 8 How. 
[49 U. S.] 615, Append.; and Dike v. l^he St. 
Joseph [Case No. 3,908], As to this point, I 
here express no opinion. 

The petition is dismissed, with costs. 
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OPDTKE V. PACIFIC B. 

[3 Dill. 55; i 8 West Jar. 670.] 

Circuit Court, B. D. Missouri. 1874. 

COKTRACTs — Right op Stkastgehs to Enforce 

Stipulation roK Their Benefit in Contbaots 

Between Other Persons— Guabantt. 

1. When one who is not a party to a written 
agreement, but who is the person to be benefit- 
ed by a performance of stipulations therein, may 
mamtam an action against the promissor. con- 
sidered. . 

2. On demurrer, held, that if the facts al- 
leged m the petition were true, the defendant 
had made itself liable for the payment of inter- 
est on bonds issued by another railroad com- 
pany, containing a representation that the de- 
fendant had in consideration of a lease to it of 
the road of such company, guaranteed the nay- 
ment of such interest 

[Cited in Ellennan v. Chicago Junction Ry. & 
Union S. Y. Co., 49 N. J. Eq. 217, 23 Atl. 

On demurrer to the answer. The plaintiff 
[George Opdyke] brings this action at law to 
recover of the Pacific Railroad Company 
of Missouri the amount of seventy-three cou- 
pons for interest due Nov. 1st, 1873, upon 
that number of bonds, of the St Louis, Law- 
rence & Denver Railroad Company. The ac- 
tion is brought upon the theory that the facts 
stated hi the petition make the defendant- 



1 [Reportea by Hon. John F. Dillon, Circuit 
Judg^ and here reprinted by permission.] 
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<the Pacific Railroad Company), liable toy rea- 
son of a guarantj' or promise for the benefit 
of eaeli bearer of the bonds of the Lawrence 
Company, above named, to pay the interest 
thereon for the full penod for which said 
bonds were to run. To understand the ques- 
tions made by the demurrer to the answer, it 
is necessary to state the substantial parts of 
the pleadings. 

The petition alleges that the defendant, the 
Pacific Railroad, is a railroad corporation, 
incorporated, organized and acting, and was 
so at the several times hereafter mentioned, 
under and by virtue of the laws of the state 
of Missouri, and partioilarly an act of the 
general assembly of the state of Missouri, 
entitled "An act to incorporate the Pacific 
Bailroad" [Laws 1849, p. 219], approved 
March 12th, 1849. Plaiutife says that the 
St. Louis, Lawrence & Denver Railroad Com- 
pany was, at the several times hereafter men- 
tioned, a railroad corporation, duly author- 
ized, organized and acting under and by vir- 
tue of the laws of the states of Kansas and 
Missouri, for the purpose of mating, con- 
structing, equipping and using a railroad ex- 
tending from Pleasant Hill, in the state of 
Missouri, to Lawrence, in the state of Kan- 
sas. That at the time of the fonnation of 
s^d last named corporation for said purpose, 
the said defendant, the Pacific Railroad, was 
engaged in operating a railroad ffom' St. 
Louis to Kansas City, Missotiri, and that an- 
other railroad corporation named the Union 
Pacific Railroad Company, eastern division, 
commonly dilled Kansas Pacific Railroad 
Company, was engaged in operating a rail- 
road from Kansas City, in Missouri, to Den- 
ver, in the territory of Colorado, and that the 
two railroads last named were, on and before 
November, 1870, being operated harmonious- 
ly and so as to contribute to each other's suc- 
cess. That the said St. Louis, Lawrence & 
Denver Railroad Company was organized for 
the purpose of making a new connection be- 
tween said Kansas Pacific and said Pacific 
(comiAonly called Missouri Pacific) Rail- 
roads, and which road and the use of which 
was then and there expected by said Pacific 1 
Railroad Company of Missouri to be of great 
value and benefit to it. And plaintife says 
that it was, by and between said St. Louis, 
Lawrence & Denver Railroad Company and 
said defendant, then and there Imown that a 
large sum of money would be essential to en- 
able said St. Louis, Lawrence & Denver Rail- 
road Company to build its said road, and that 
no sufiicient security would or could be by 
said last named company given to enable it 
to negotiate or sell its bonds or evidence of 
indebtedness in the market And plaintiff 
says that said defendant then and there, in 
view of the supposed advantage to accrue to 
it by the creation, construction and use of 
said railroad by said St Louis, Lawrence & 
Denver Railroad Company, and to make a 
security sufficient to induce the purchase of 
the bonds of said last named company, and 



in contemplation of the execution and issue 
of the bonds by said last named company 
for the sum of one million dollars, bear- 
ing interest at the rate of sis per cent per 
annum In gold, payable semi-annually at the 
National Bank of Commerce in the city of 
New York, and esi)ressly for the purpose of 
providing a fund sufficient to meet said inter- 
est, did heretofore, to-wit, June 14th, 1870, 
make and enter into a certain lease and con- 
tract with said St. Louis, Lawrence & Denver 
Railroad Company, in the words and 'figm-es 
following, to-wit: 

"This lease and contract made the four- 
teenth day of June, eighteen hundred and 
seventy, between the St Louis, Lawrence & 
Denver Railroad Company, a corporation re- 
organized by consolidation under the laws of 
the state of Kansas and the state of Missouri, 
of the first part, and the Pacific Railroad Com-, 
pany, of Missouri, duly Incorporated by the 
laws of the state of Missouri, of the second 
part, witnesseth: Tliat the party of the first 
part, in consideration of the Covenants and 
agreements of the party of the second part 
hereinafter mentioned and contained, and by 
them to be kept and performed, and of one 
dollar paid by the party of the second part to 
the party of the first part, has granted, leased 
and demised, and by these presents doth 
grant, lease and demise imto the party of the 
second part, and their successors, the whole 
of the railroad of the party Of the first *part as 
now located and hereafter to be built and 
constructed by the party of the first part from 
its terminus, to-wit from the city of Pleasant 
Hill, in the county of Cass and state of MIs- 
som-i, thence westwardly across the state 
line, upon the most direct and practicable 
route to its terminus at the citj- of Lawrence, 
in the county of Douglas and state of Kansas, 
sdy fifty-eight miles, more or less, making a 
junction with the Leavenworth, Lawrence & 
Galveston Railroad, at said last mentioned 
city, with all the lands, railways, rails, side- 
tracks, bridges, rights of way, depots, stations, 
turn-tables, water stations, station houses, 
and all other buildings and Improvements, 
and appurtenances of every nature whatso- 
ever, now enjoyed, held or owned, or which 
may hereafter at any time be acquired by 
said party of the first part for the purpose of 
operating said railroad. * * * * tq have 
and to hold said demised railroad and prem- 
ises as aforesaid to the Pacific Railroad 
Company, its successors and assigns, for and 
during the term of tiiirty years, from the first 
day of August A. D. eighteen hundred and 
soventy-one (1871) or as much sooner as the 
said road shall be completed, delivered to, 
and accepted by said Pacific Railroad Com- 
pany, ready for operation; and in considera- 
tion of the premises the parties hereto have 
respectiv^y covenanted and agreed to and 
with each other for themselves, their respec- 
tive successors and assigns In manner 
following, viz: 1st That they, the party of 
the first part shall furnish, provide and pay 
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for, when payment shall be rectuired/all the 
right of way for the line of said railroad, one 
hundred feet in width, and all the land for 
station houses and all other buildings on the 
line of said railroad; shaU also pay for all 
work to be done and materials to be used or 
furnished for use in or about the location or 
construction of said raih'oad or its appurte- 
nances, and complete and deliver the same to 
the party of the second part, in good condition 
for operating and in all respects equal in its 
construction to the Pacific RaUroad (of Mis- 
souri), and of a ilke gauge therewith. 2d. 
That the party of the second part and its 
assigns, shall and will at, all times during 
the continuance of the hereby demised term, 
after the delivery and acceptance thereof, in 
good faith, work, use, manage, maintain and 
operate and keep in use and repair the said 
railroad of the party of the first part, with 
its appurtenances, and with such locomotives, 
cars and rolling stock as the said party of 
the second part shall deem to be necessary, 
reasonable and proper for the full accom- 
modation of the business of the road. 
3d. That the party of the second part will, 
at their own cost, employ during the continu- 
ance of the said demised term, all such 
superintendents and employes as shall by 
them be deemed necessary to maintain, work, 
use and operate said railroad hereby demised, 
and shall and will return and deliver up the 
said railroad at the expiration of the hereby 
demised term in good order and repair. 
4th. That the party of the second part, and 
its assigns, shaU at all limes during the 
hereby demised term have the full and ex- 
clusive right to manage and control the said 
demised railroad and premises, and to regu- 
late and determine the rates of tolls, freight 
and charges of all the transportations over 
the whole or any part of the demised railroad 
and premises, and to charge and coUeet the 
same and appropriate the same to their own 
use, and shall have, use and exercise and 
enjoy all the rights, power and authority 
over the railroad aforesaid, and all powers 
and privileges now possessed or which may 
hereafter be acquired by the party of the 
first part, relating to the said road as herein 
provided, which can or may be lawfully ex- 
ercised and enjoyed on and about said 
demised railroad and premises. 5th. It is 
further agreed that the party of the second 
part shall pay the party of the first part an 
annual rental for the use of said road of 
thiiiy-five (35) per cent of the gross earnings 
thereof for the first ten years from the ac- 
ceptance of said road, and for the next 
twenty years following the first ten, or for 
the period of any renewal, an annual rental 
of thirty-three and a third (33%) per cent of 
the gross earnings of said road; and in deter- 
mining the gross earnings all receipts for 
passengers or freights over said road shall 
be pro-rated with the Pacific Railroad solely 
with reference to- distance of carriage upon 
the respective roads. 6th. "Whereas the St. 



Louis, Lawrence & penver Railroad is about 
to issue its first mortgage bonds upon the 
said railroad for the sum of one million dol- 
lars, bearing interest at the rate of six per 
cent, per annum, in gold, payable semi- 
annually at the National Bank of Commerce 
in the city of New York; and whereas, the 
said company has agi-eed to pay all taxes upon 
the said road and to fence the same and make 
other expenditures hereinafter particularly 
specified; now, for the purpose of providing a 
fund sufficient to meet the said interest (and 
to make the other payments referred to) the 
Pacific Railroad Company covenants and 
agrees to pay the said Bank of Commerce, 
on account of said rental, to the credit of the 
interest account of said St Louis, Lawrence 
& Denver Railroad, the sum of sixty thousand 
dollars in gold annually, thu:ty thousand 
($30,000) of which shall be paid on or before 
the first day of May, and thirty thousand 
($30,000) on or before the first day of Novem- 
ber in each year after the delivery to and 
acceptance of said road by the Pacific Rail- 
road Company, under the terms of this lease, 
and has also agreed to pay said company the 
sum of fifteen thousand dollars ($15,000) in 
current money, payable one-half on the 
first day of January and the remainder on 
the first day of July at the ofiice of the 
Pacific Railroad Company, making in all the 
sum of seventy-five thousand dollars ($75,- 
000), to be paid annually during the en- 
lire period of the lease. And it is expressly 
covenanted and agreed, that if the said 
sum of sixty thousand dollars ($60,000) in 
gold, with the premium thereon, and fif- 
teen thousand dollars ($15,000) in currency, 
should amount to more than the amount 
to the credit of said St. Louis, Lawrence 
& Denver Railroad Company, as rental up- 
. on the per centage of gross receipts here- 
inbefore specified, the excess paid by said 
Pacific Railroad Company, with the premi- 
ums paid for gold, shall be charged to 
said St. Louis, Lawrence & Denver Rail- 
road Company, and shall bear interest at 
the rate of ten (10) per cent per annum, 
until such per centage of gross receipts 
shaU itself be sufficient to provide for the 
annual payments of said sum of sixty 
thousand dollars in gold and fifteen thou- 
sand dollars in currency, and thereafter any 
surplus to the credit of said St Louis, Law- 
rence & Denver Railroad Company over and 
above the amount so required shall be re- 
tained by the said Pacific Railroad Com- 
pany (of Missouri) until the amounts so 
advanced, with premiums and interest at 
the rate of ten per cent shall have been 
fully reimbursed to said company. And it is 
expressly stipulated and agreed, that until all 
amounts so advanced by said Pacific Rail- 
road Company shall be fully reimbursed and 
paid, said Pacific Railroad Company shall 
have a lien upon the road and franchises 
of said St. Louis, Lawrence & Denver 
Railroad Company to the amount of such 
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advance and interest, and no incumbrance, 
mortgage or lien of any kind or character, 
except the said mortgage for one million 
dollars, shall he placed upon said road 
without the consent of the board of direct- 
ors of the Pacific Eailroad for the time 
being, until all the amounts so due shall 
be fully satisfied and paid. It is expressly 
agreed, that for any fractional portion of 
a period of sis months clasping between 
the acceptance of said road and the matur- 
ity of the first interest payment thereafter 
on the first mortgage bonds, said Pacific 
Eailroad Company shall pay only a pro 
rata share in accordance mlii the time so 
elapsing. 9th. And it is further agreed 
and understood, that the said party of the 
first part shall pay all taxes and assess- 
ments at any time hereafter imposed under 
the authority of the United States, state, 
county or city laws upon the whole or any 
part of said road, its buildings or appurte- 
nances hereby demised, and also all taxes 
which may hereafter be imposed by au- 
thority of law, either federal or state, upon 
the capital stock and the dividends thereon, 
or upon their bonds or interest thereon, 
which said party of the first part are or 
may be liable to pay, and also the interest 
and principal of any bonds or other debts 
incurred by the party of the first part, 
when the same shall mature, and in case 
of the neglect or refusal of said party of 
the first part to pay said taxes and liabili- 
ties which may be or can be collected by 
levy on said road, then the said party of 
the second part shall be authorized to pay 
said taxes and demands, and shall deduct 
the amount so paid for taxes, etc., from 
said semi-annual payments in currency, as 
they may became due, and the receipts for 
said payments, so made by said party of 
the second part shall be taken by said 
party of the first part on account of such 
payment to the extent aforesaid. * * * 
12th. It is further agreed and understood 
between the parties, that the party of the 
first part shall fence the said road with a 
good and sufficient fence of such height as 
may be required by the laws of Kansas 
and Missouri; and one third part of said 
fence shall be erected within two years, 
one third part additional within four years, 
and the whole within six years from the 
date of acceptance of said road by the party 
of the second part. The general superin- 
tendent of the said second party shall 
designate the parts of said road which 
shall be first fenced. But if the said Pa- 
cific Railroad Company shall deem the 
erection of such fence necessary before 
the period named, said company shall have 
the right to erect the same and charge the 
cost thereof, with interest at the rate of 
ten per cent per annum, to said party of 
the first part, to be reimbursed out of its 
proportion of gross receipts as provided in 
section sixth (6)." 



After setting out in full the sixth section 
of the contract as above given, the peti- 
tion alleges that it was intended by defend- 
ant, by means of the several parts of said 
agreement of lease, to create a security for 
the payment of the interest of said bonds 
as the same became due for the whole 
period of the existence of said bonds and 
said lease, and to induce persons desiring 
to invest their money to purchase said 
bonds on such security offered by defend- 
ant, and that in pursuance of said intention 
and design on the part of said defendant, 
plaintiff says that said St. Louis, Law- 
rence & Denver Railroad Company did, aft- 
erwards, to-wit, on the first day of May, 
1871, by its president, George "W. Dietzler, 
attested by its secretary, B, W. Woodward, 
and under its corporate seal, all then and 
there duly authorized, make, execute and 
offer for sale, for money, its one thousand 
certain writings obligatory or bonds, each 
for the sum of one thousand dollars, pay- 
able twenty-five years 'after its date, and 
each of which was in words and figures fol- 
lowing, to-wit: 

"St. Louis, Lawrence & Denver Railroad 
Company of the State of Kansas. First 

Mortgage Bond. No. . §1000. Interest 

six per cent per annum, payable semi-an- 
nually, at the National Bank of Commerce, 
in the city of New York, principal and in- 
terest payable in gold, secured by mortgage 
of road and payment of interest guaranteed 
by the Pacific Railroad of Missouri. Know 
all men by these presents, that the St. Louis, 
Lawrence & Denver Railroad Company ac- 
knowledges itself to be indebted to the hold- 
er of this bond in the sum of one thousand 
dollars, -which said sum it promises twenty- 
five years after .date hereof to pay to the 
bearer in gold, at the National Bank of 
Commerce, in the state and city of New 
Tork, negotiable and payable without defal- 
cation or discount, with interest from date 
at the rate of six per cent per annum, pay- 
able semi-annually on the first days of May 
and November of each year, In gold, at 
the aforesaid bank, on the presentation of 
the interest coupons hereto attached. This 
bond is issued to aid in the completion of 
the St. Louis, Lawrence & Denver Railroad 
and is secured by a first deed of trust on 
said road, duly executed and stamped in 
accordance with the revenue laws of the 
United States and recorded in the recorder's 
office for the counties of Douglas and John- 
son, Kansas, and Cass county, Missouri, in 
and through which said railroad passes. 
Said deed of trust is on said railroad and 
all its franchises, and is executed to the 
Union Trust Company of New York, as 
trustee, and the payment of interest is se- 
cured by a contract of lease with the Pacific 
Railroad of Missouri, dated June 14th, 1870- 
In testimony whereof, the said St. Louis, 
Lawrence & Denver Railroad Company has- 
caused this bond to be signed by its presi- 
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dent and attested by its secretary, and its 
corporate seal affixed, and tlie interest cou- 
pons attached to be signed by its president. 
Done at the city of Lawrence in the county 
of Douglas, state of Kansas, this first day of 
ilay, A. D, 1871. Geo. "W. Dietzler, Presi- 
dent Attest: B. W. Woodward, Secretary. 
[Seal.]'* 

And to each of which said bonds there 
were then and there annexed fifty instruments 
in writing, or coupons, signed by said presi- 
dent for said company, in words and figures 
following, to-wit: 

"$30. Kansas. $30. The St. Louis, Law- 
rence & Denver Kailroad Co. will pay to 

bearer, on the first day of , 18—, thirty 

dollars in gold, at the National Bank of 
Commerce, In the city of New York, on the 
presentation of this coupon, being interest 
due on bond No. — . Geo. W. Dietzler, Pres- 
ident" 

Said coupons being payable respectively 
on the first day of May and fii*st day of 
November in each of said twenty-five years, 
from 1871 to 1896. 

And plaintiff says that after said agree- 
ment by and between said St Louis, Law- 
rence & Denver Railroad Company, and said 
Pacific Eailroad (of Missouri), as herein- 
before set forth, was made, and at the time 
said bonds and coupons were made and exe- 
cuted' by said St. Louis, Lawrence & Den- 
ver Railroad Company, and when the same 
were being offered for sale in the market, 
and to induce purchasers to buy the same, 
it was, with the knowledge and approval, 
and by request of said defendant, expressly 
stated on the face of said several bonds, 
that the payment of interest thereon was 
guaranteed by said defendant. And plain- 
tiff further says, that by t3ie express terms of 
sale of said bonds, it was further, with the 
express knowledge and approval, and at re- 
quest of said defendant, to induce the pur- 
chase of said bonds by whomsoever might 
desire the same, expressly stated therein 
that the payment of interest thereon was 
secured by a contract of lease with said 
defendant, dated June 14th, 1870 (meaning 
the lease and contract aforesaid). And 
plaintiff fm-ther says, that afterwai-ds, to- 
wit, on the 22d day of December, A. D. 1871, 
the defendant, by its presldenl^ did, under 
and in pursuance of said contract and 
lease, rec«ve and accept the said St. Louis, 
Lawrence «& Denver Railroad, and did then 
and there enter upon said lease. And plain- 
tiff further says, that thereupon, by and 
with the approval, and at the request of 
said defendant, and with the said facts and 
Inducement expressed on the face of said 
bonds, said St. Louis, Lawrence «& Denver 
Railroad Company did proceed to offer and 
negotiate said bonds for sale, and by means 
of the premises plaintiff was induced to 
purchase seventy-three of said bonds, rely- 
ing upon the said promises and agreements 
of said defendant to pay said sums of mon- 



ey, to meet the semi-annual Installments of 
interest thereon. And plaintiff further says, 
that afterwards, and as the same became 
due, the defendant, with full knowledge 
of all the facts aforesaid, did promptly pay 
at the place where the same were made 
payable, the several installments of inter- 
est on said bonds, as the same became due, 
up to the installment due and payable on 
the first day of November, A. D. 1873, which 
defendant then and there failed to pay. 
Plaintiff says that by means of the prem- 
ises, the defendant did promise and agree, 
to and with each and every of the bearers 
of said several bonds and coupons, as the 
same became due and wex'e negotiated and 
sold, as aforesaid, and for the purpose of pro- 
viding a fund sufficient to meet said in- 
terest, to pay the said Bank of Commerce 
on account of said rental, to the credit of 
said interest account, the sum of sixty thou- 
sand dollars, in gold, annually, thirty thou- 
sand dollars of which should be paid on or 
before the first day of May, and thirty thou- 
sand dollars on or before the first day of 
November, in each year, after the delivery 
and acceptance of said road by defendant, 
for the entire period of thirty years, unless 
said bonds were sooner paid. And plaintiff 
says, that the defendant, by means of the 
premises, did agree and guarantee, to and 
with plaintiff, when he became the holder 
and bearer of each of said bonds, that the 
interest thereon, as the same became due, 
was collectible, and that the defendant 
would pay the same, in gold, at said Bank 
of Commerce, for the use of plaintiff. And 
plaintiff says, the defendant has not per- 
formed its said agreement and promise to 
pay said interest that became due on No- 
vember 1st 1873, and that there is $30 
now due on each of said several bonds, 
owned by plaintiff, and of which he is 
the bearer, and said last named company 
promised to pay to bearer on the first day 
of November, 1873, in gold at the National 
Bank of Commerce, in the city of New York, 
on the presentation of said coupon, being 
interest due on said bond No. — , etc. And 
plaintiff further says that before the nego- 
tiation and sale of said bonds and coupons 
to plaintiff, and to induce plaintiff to pur- 
chase the same, the said defendant, then 
and there, a corporation duly authorized 
thereunto, did, for value received, prom- 
ise to pay said Bank' of Commerce, for 
the use of the bearer of said coupon, the 
amount thereof, on said first day of No- 
vember, A. D. 1873, in gold; and plaintiff 
relying on defendant's said promise, did 
purchase same. That plaintiff was, at the 
date last aforesaid, and is now, the bearer 
of said coupon, that defendant did not pay 
the amount of same to said bank, and though 
often requested, hath failed, and does still 
fail and refuse to pay the same, or any part, 
to said bank for use of plaintiff. Where- 
fore, plaintiff asks judgment for said Sum 
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of thirty dollars, with interest from Novem- 
ber 1st, 1873, in gold, with ten per cent 
damages. 

The defendant filed an answer in denial 
and also setting up new matter. To this new 
matter the plaintifE demurred, on the ground 
that it constituted no defence to the causes 
of action in the petition. The portion of the 
answer demurred to is as follows: 

"And for further answer in the premises 
and to each and every count in said petition, 
defendant alleges that the said St. Louis, 
Lawrence & Denver Railroad Company did 
not perform the stipulations and covenants 
on its part contained in said contract. Said 
St. Louis, Lawrence & Denver Railroad Com- 
pany did not build said road in the manner 
and of the character and with the equip- 
ments and appurtenances required by said 
contract; said St Louis, Lawrence & Denver 
Railroad Company did not furnish or provide 
or pay for, when payment was required, a 
large part of the right of way and land re- 
quired for said road and the station houses 
and other buildings on the line of said road, 
but a large portion thereof still remains un- 
paid for, whereby defendant has been sub- 
jected to many vesq,tious law suits, and has 
been obliged to pay out large sums of money, 
on account of said failure on the part of said 
St Louis, Lawrence & Denver Railroad Com- 
pany, which has never been repaid defend- 
ant, but still remains due and unpaid. De- 
fendant further alleges, that said St Louis, 
Lawrence & Denver Railroad Company failed 
to pay for a large amount of work done and 
material used and furnished for use, in and 
about the location and consti-uction of said 
railroad and its appurtenances, as required 
by said contract whereby defendant has been 
subjected to many vexatious law suits, and 
has been obliged to pay out large sums of 
money on account of said failure of the St 
Louis, Lawrence & Denver Railroad Compa- 
ny, which money has never been repaid, but 
still remains due and unpaid. Defendant 
further alleges, that said St Louis, Lawrence 
& Denver Railroad Company failed, neglect- 
ed and refused to build the fence which by 
said contract it agreed to build, although the 
general superintendent of the defendant has 
designated the parts of said road which 
should be fenced, and said fence has never 
yet been built, although, by the terms of said 
contract said fence should have been built 
long ago, and by reason of said failure, de- 
fendant has been obliged to pay out large 
sums of money for cattle killed and other 
damages, for which sums it has never been 
reimbursed. And said St Louis, Lawrence 
& Denver Raikoad Company has failed to 
pay any of the taxes levied by the states of 
Slissouri and Kansas, and the several coun- 
ties and other municipal corporations therein, 
upon said railroad and its appurtenances, and 
other property demised by said lease, al- 
though by said contract the said St Louis, 
Lawrence & Denver Railroad Company agreed 
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to pay the same, and by such failures, de- 
fendant has been forced to expend large sums 
of money, which have never been reimbm-sed. 
And the amounts paid out by defendant by 
reason of the several defaults and omissions 
of the St Louis. Lawrence & Denver Rail- 
road Company, hereinbefore set out, far ex- 
ceeded, each year, the sum of fifteen thou- , 
sand dollars. Defendant further alleges, that 
the thirty five per cent of the gross earnings 
of said St Louis, Lawrence & Denver Rail- 
road Company never, in any year, equalled 
fifty thousand dollars a year, but in truth 
did not amount to that sum. And each and 
all of said defaults and neglects on the part 
of said St. Louis, Lawrence & Denver Rail- 
road Company existed long prior to Novem- 
ber 1st, 1873, and remahi In that condition 
until this day. And said St Louis, Law- 
rence & Denver Railroad Company being un- 
able to reimburse defendant for the suma ex- 
pended by at on account of the several neg- 
lects and defaults on the part of said St 
Louis, Lawrence & Denver Railroad Com- 
pany, above set out, and being unable to give 
defendant any security or assurance that it 
would do so, the defendant and the said St. 
Louis, Lawrence & Denver Railroad Compa- 
ny, mutually agreed to, and did, on the 

day of December, 1873, rescind, cancel and 
^j.nnul said contract set out in the petition 
32iade as therein stated, and all other con- 
tracts supplementary and amendatory there- 
to, and the said property by said contract de- 
mised was then delivered to the said St 
Louis, Lawrence & Denver Railroad Compa- 
ny, and the said St Louis,. Lawrence & Den- 
ver RaUroad Company did then and there, 
for a valuable consideration, release and ab- 
solve defendant from^the peiformance of any 
and all the covenants in said lease and con- 
tract contained." 

Noble & Orrick, for plaintiff. 
James Baker and J. N. Litton, for defend- 
ant 

Before DILLON, Circuit Judge, and 
TREAT, District Judge. 

DILLON, Circuit Judge. On June 14th, 
1870, the defendant made a contract with 
the St Louis, Lawrence & Denver Railroad 
Company, to lease its road for thirty years. 
This "lease and contract" is under the seal 
of the two companies. It appears from the 
instrument that the road thus leased was 
then located, but was thereafter to be con- 
structed by the lessor. The defendant agreed 
to operate the road during the whole of the 
demised term and to keep the same in use 
and repair. The defendant was to pay to 
the lessor (the Lawrence Company) "as an 
annual rental for the use of said road thirty- 
five per cent of the gross earnings thereof 
for the first ten years, and thirty-three and 
one-third per cent for the next twenty 
years." Then follows the sixth section of 
, the contract, which recites that the Law- 
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rence Company is about to issue ?1,000,000 
first mortgage six per cent gold bonds, pay- 
able at the Bank of Commerce, New York, 
and tflat tbat company bad agreed to pay 
all taxes upon its road and to fence tbe 
same, and concludes tbus: "Now, for tbe 
purpose of providing a fund sufficient to 
meet said interest (and to make tbe otber 
payments referred to), tbe Pacific Railroad 
Company covenants and agrees to pay tbe 
said Bank of Commerce on account of said 
rental, to tbe credit of tbe interest account 
of said St. Louis, Lawrence & Denver Rail- 
road, tbe sum of $60,000 in gold annually, 
$30,000 of wbieb sball be paid on or before 
tbe 1st day of May, and §30,000 on or be- 
fore tbe 1st day of November in each year, 
and bas also agreed to pay said company 
$15,000 in current money eaeb year, making 
in all $75,000 to be paid annually during the 
entire period of tbe lease." This was to be 
paid irrespective of what at tbe stipulated 
rate the actual rental would amount to. 
Any excess was to be charged by the de- 
fendant to tbe Lawrence Company, and was 
made a lien upon Its road and franchises. 

Tbe bonds subsequently issued by tbe Law- 
rence Company, as to amount, rate of in- 
terest, place and times of payment, corres- 
ponded with these provisions in the contract 
between tbe two companies, and contained 
on their face this statement: "Payment of 
interest guai-anteed by the Pacific Railroad 
of Missouri;" also tbe statement: "Tbe pay- 
ment of interest is secured by a contract of 
lease with the Pacific Railroad of Missouri, 
dated June 14th, 1870." These bonds were 
sold in the market, and tbe plaintiff, as he 
alleges, became tbe owner of seventy-three 
of them, on which interest was paid out of 
the fund provided for in the lease until No- 
vember 1st, 1873, when tbe payment of in- 
terest ceased, and in December, 1873, as the 
answer alleges, the contract and lease of 
June 14tb, 1870, was rescinded and the prop- 
erty surrendered by the defendant to the 
Lawrence Company. 

Tbe plaintiff alleges that to induce per- 
sons to buy the bonds, tbe present defend- 
ant requested the statements to be made 
therein that tbe payment of interest was 
guaranteed by it and secured by tbe con- 
tract of lease of June 14tb, 1870; that it 
approved of this statement in tbe bonds, and 
afterwards, with full knowledge of these 
facts, and that tbe purchase of bonds had 
been induced thereby, paid to tbe Bank of 
Commerce the several installments of inter- 
est on said bonds up to that which fell due 
November 1st, 1873. 

Assuming these allegations of the petition 
to be true, our opinion is that they constitute 
a good cause of action in favor of the plain- 
tiff, and one which may be enforced in an 
action at law directly against tbe defendant. 
The petition does not count upon the promise 
of the defendant in the sixth article of tbe 
contract to provide annually a fund of $60,- 



000 with which to pay that amount of inter- 
est on the bonds, as the sole ground of the 
defendant's liability to tbe bondholders, but 
states this promise on the part of the de- 
fendant as only one of the elements of such 
liability. 

There 's much conflict in the judgment of 
the courts as to tbe right of third persons 
for whose benefit stipulations are made m a 
contract between other persons, to enforce 
those stipulations against the promissor. And 
the general rule undoubtedly is, that one who 
is a stranger to the contract, that is not a 
party to it, and from whom the consideration 
for the promise does not move, and to whom 
tbe promise is not made, cannot enforce it 
by action, although be would be benefited if 
tbe promise were kept and be injured if 
broken; and the difficulty has frequently been 
considered to be increased where the con- 
tract is under seal. The adjudications on the 
subject are collected and examined by the 
editors of the American Leading Cases (vol- 
ume 2, pp. 164, 337), and it is not proposed 
here to review them, nor to determine wheth- 
er the present case, if the plaintiff relied 
alone upon tbe promises of the defendant 
in the lease and contra.ct of June 14tb, 1870, 
would fall within tbe general principle. In 
form the promise of tbe defendant in the 
sixth article of that lease is to tbe Law- 
rence Company; and, in form, at least, that 
company, and not the bondholders, furnished 
tbe consideration for tbe promise of tbe de- 
fendant to pay annually on account of the 
interest on the proposed loan, the sixty thou- 
sand dollars. In reality, however, it is prob- 
able the bondholders under tbe mortgage fur- 
nished to the Lawrence Company the means 
to build the road, tbe use of which under the 
lease constituted the consideration of tbe de- 
fendant's promise. But it is not necessary to 
determine whether upon the lease alone the 
plaintiff would have any action, because, as 
above observed, be does not bring his suit 
upon this theory. This claim of the plain- 
tiff is, that the defendant being interested in 
tbe construction and completion of the Law- 
rence road, and having become bound to tbe 
Lawrence Company to pay it $60,000 in gold, 
annually, to enable it to negotiate its bonds 
and raise money to build tbe road, and to 
keep tbe road when built out of the way of 
the foreclosure of the mortgage securing tbe 
bonds (the Lawrence road having no re- 
sources except its earnings or rental), the de- 
fendant caused or consented to the repre- 
sentations contained in the bonds, that it had 
guaranteed and would pay the interest on 
them annually during the entire term of its 
lease, which was longer than the period when 
the bonds by their terms fell due. If this 
allegation can be proved, our opinion is that 
the defendant is bound to make good tbe 
guaranty, and that this guaranty attaches to 
and follows tbe bonds and is available to 
every bolder of them who relied upon it. In 
this view the promise by the defendant is a 
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direct one to whoever becomes tlie holder 
of bonds on the faith of it, and, although 
the facts are different, the case falls within 
the principle of morality, fair dealing, and 
enlightened justice asserted by the supreme 
•court of the United States in the cases of 
Lawrason v. Mason, 3 Cranch [7 U. S.] 492, 
iinnotated 2 Am. Lead. Cas. 298; Woodi-uff 
V. Trapnall, 10 How. [51 IT. S.] 20C; Cunun 
V. Arkansas, 15 How. [56 U. S.] 304; Fur- 
man V. Nichols, S Wall, [75 TJ. S.] 50. ' If tbe 
foregoing is a correct view of the legal rela- 
tions and rights of the parties, it follows that 
the contract between the defendant and the 
plaintiff was complete when the plaintiff 
bought the bonds upon the strength of the 
promise or representation which the defend- 
ant authorized (as it is alleged) to be made, 
and that the plaintiff's rights are in no wise 
dependent upon whether the Lawrence Com- 
pany kept its contract in respect to taxes, 
fences, &c., and could not be affected by a 
subsequent rescission of the contract of June 
14th, 1870, and the surrender of the road by 
the defendant to the Lawrence Company. 
For these reasons the demurrer to the affirma- 
tive defence in the am<wer is sustained. 
Judgment accordingly. 

NOTE. As to the enforcement of promises 
made by one person to another for the benefit 
of a third, the latest cases in New York are 
Claflin V. Ostrom, 54 N. Y. 581, decided by the 
commissioners of appeals in January, 1874, and 
Merrill v. Green, 55 N. Y. 270, decided by the 
court of appeals in December, 1853, and which 
seem to be conflicting. 



Case M"o. 10,547. 

In re OPELOTJSA & G. W. R. CO. et aL 

[3 N. B. R. (Quarto) 31.] i 

District Court, D. Louisiana. 1869. 

Baxkruptct — Railhoad Cobpobations, 

At law. 

(We have waited some time to ascertain the 
result of an endeavor to obtain a more de- 
tailed and authentic report of the opinion of 
Judge DTJRBLL in this case. We under- 
stand that it was, like most of the opinions, 
delivered by that learned judge, an oral one, 
jind has not been written out The points 
given below are believed to be substantially 
correct, and are laid before our readers with 
these remarks.— Ed.) 

DURELL, District Judge, rendered an elab- 
orate opinion, taking up the various points 
involved in the case seriatim, and discussing 
them at length. He decided, first, that rail- 
road corporations, from their character as 
"branches of the great system of internal im- 
provements did not, in his opuiion, come with- 
in the regime of the bankrupt law, and spoke 
-in the most eloquent terms of these great na- 
tional highways of commerce. 

Judge DURELL also decided that, were 

. 1 [Reprinted by permission.] 



the road subject to be placed in bankruptcy, 
it had not committed an act which could 
place it there. The judge cited at length the 
act creating the corporation, and a supple- 
mental act touching the same, showing that 
special provisions were made in them for the 
manner of placing the road in insolvency, 
when it could be shown by its creditors that 
it was insolvent, the president and directors 
to act as commissioners in such an event to 
wind up the business of the corporation. 

The judge refuted the idea that, because 
the bonds of the road were at a mere nom- 
inal value, the road could be considered in-, 
solvent, and cited instances where commer- 
cial paper was sold on the market at a very 
depreciated rate, and still the maker could 
not be considered by any means a bankrupt 

The tender in open court to pay the cou- 
pons sued upon, the court considered an er- 
ror of counsel, for which the company was 
not to be held responsible. 

In making a resume of the assets and lia- 
bilities of the road, the judge was of opin- 
ion that the road was able to meet all de- 
mands made upon it, though he did not con- 
sider that the corporation had been managed 
in a very successful manner. 

THE COURT held that bonds and coupons 
of a railroad were not commercial paper 
within the meaning of the bankruptcy act 
[of 1867 (14 Stat 517)] and that the paying of 
coupons of interest after suit was brought or 
threatened upon the same, was not a pre- 
ferring of one creditor over another. 



Case ITo. 10,548. 

OPEN BOAT. 

THREE PUNCHEONS OF RUM. 

[1 Ware (26) 18.] i 

District Court D. Maine. June Term, 1823. 

Tkeaty of Ghent — Island of Pope's FolIiX — 

JUBISDICTION of UKITED STATES. 

1. A case arising upon the construction of the 
decision of the commissioners under the fourth 
article of the treaty of Ghent 

2. The small island called Pope's Folly, in the 
Bay of Passamaquoddy, is within the jurisdic- 
tion of the Unitea States. 

These two cases, arising out of the same 
facts, and involving the same principles of 
law, were considered and argued together 
as One case. 

Dist. Atty. Shepley, for United States. 

Mr. Longfellow, for claimant 

WARE, District Judge. These two cases, 
growing out of the same transactions, and 
depending on the same facts, have been ar- 
gued together as one case, nor do I see any 
cause for making a distinction between 
them. Upon the evidence which has been 

1 [Reported by Hon. Ashur Ware, District 
Judge.] • ' 
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produced the decision of one must determine 
the fate of the other. 

The history of the case, as it comes from 
the witnesses, is shortly this. A few days 
before the seizXire was made, an English 
vessel called the Ocean, of which the elaim- 
• ant, Capt. Ricker, was master, arrived in the 
Bay of Passamaquoddy, with a cargo of from 
forty to fifty puncheons of rum. Where she 
was from does not appear, but it is suggest- 
ed "by some of the witnesses that the rum, 
having been imported into the neighboring 
province, subject to a duty there, but entitled 
to a drawback on its re-exportation, the ob- 
ject of the owner was to obtain this drawback 
by a pretended exportation to the United 
States, and then smuggle it back into Campo- 
bello. In pursuance of this plan, or whatever 
may have been the real destination of the 
cargo, the Ocean came to anchor a little to 
tihe south-eastward of a small island known 
by the name of Pope's Folly, situated be- 
tween Frederick Island and Campobello, and 
in a line drawn from the eastern shore of 
Lubec at low water to Dudley Island. While 
she remained in that situation the rum was 
unladen, and put on board of an American 
vessel, the Atlantic, Capt. Bichardson, mas- 
ter. The Atlantic remained with the rum on 
board in the place where she received it, 
three or four days, taking in a cargo of gyp- 
sum, when, having completed her cargo and 
got ready for sea, and the rum remaining on 
board undisposed of, it became necessary to 
remove it again, and it was transferred to 
the Commerce, Capt. Drinkwater. The Com- 
merce, soon after the rum was put on board, 
moved up and came to anchor to the north- 
ward of Pope's Folly. She having completed 
her cargo in three or four days, and being 
ready to sail, it became necessary again to 
make some provision for the rum. Twenty 
puncheons were landed on Campobello, and 
put into Mr. McLain's store, and in the fol- 
lowing night, eight were put on board the 
open boat in question, which, in the morning, 
was seized, with the rum in it, to the south- 
eastward of this island. The Commerce 
drifted during the night, and the three punch- 
eons were seized in her, in the morning, while 
lying south-westerly from Frederick Island. 
All these transfers of the rum, from vessel 
to vessel, were made while the vessels were 
lying near to Pope's Folly, and nearer to thatj 
than to any other land. 

If these transactions took place while the 
vessels were lying within the waters of the 
United States, there cannot be a doubt that 
a forfeiture attaches, under the 50th section 
of the collection act of March 2, 1799 [1 Stat 
665]. The law annexes the forfeiture to 
every xmlading of goods brought from a for- 
eign porti, without a permit from the collector, 
whatever may be the pretext Where the 
law has made no exception, the court can 
make none. Admitting, therefore, the object 
to have been, what was suggested by some 
of the witnesses, and insisted upon at the 



arguments, not to land the goods In the United 
States, but to smuggle them into Campobello, 
in fraud of the British revenue laws, this 
intention, if fully proved, would not with- 
draw them from the forfeiture annexed to the 
act by our law. If it be true, as argued by 
the counsel for the claimant, that the courts 
of this country will not lend their powers to 
enforce the revenue laws of a foreign coun- 
try, and this is admitted to be in conformity 
with the usage of all nations, it ip equally 
true, that if foreigners choose their station 
within our taritory, from which to com- 
mit frauds upon their own government, they 
must take care, at least, so to manage their 
business as not to violate our laws. The 
common practice of commercial nations, not 
only to connive at the frauds committed by 
their subjects upon the revenue laws of other 
countries, but even indirectly to favor them, 
has been carried quite as far as is consistentt 
with a wise policy; for a wise policy cannot 
often be in opposition to an honest one, and 
it has been carried somewhat further than 
can be vindicated on any principles of sound 
morality, Pothier, Traits Des Assurances, 
No. 58. The argument, however, would re- 
quire this court to go one step f m-ther on this 
questionable ground than any court has yet 
gone, and that is, to admit the avowed inten- 
tion of violating the revenue laws of a neigh- 
boring and friendly nation, as an excuse for 
violating our own. 

The whole case turns upon a single fact 
whether the unlading alleged in the libel, 
took place within the waters of the United 
States, or not; whether it was upon the 
American or British side of the jurisdictional 
line; and this depends upon another, and that 
is, whether the small island called Pope's 
Folly, in the vicinity of which the unlading 
took place, belongs to the United States or to 
Great Britain. The acts complained of as 
the ground of forfeiture, were done near this 
island, and much nearer to it than to the is- 
land of Campobello. Assuming that it be- 
longs to the United States, and it will follow, 
from the well-established principles of the 
laws of nations, that the right of exclusive 
jurisdiction extends to the middle of the 
channel, at low water, between the two is- 
lands. The whole of the waters are common 
to both nations for the purposes of naviga- 
tion, as a common highway, but the exclusive 
rights of the two nations meet in the centre 
or thread of the channel, Kirkland v. The 
Fame [Case No. 7,845]. The laws of each 
country extend in their fuU vigor up to this 
line, without leaving, as seems to have been 
imagined by persons in the habit of trading 
in that quarter, a space or belt of neuti-al 
groxmd, where the laws of both countries 
may he set at defiance. 

It is contended by the counsel for the 
claimant, that whatever claims the United 
States might formerly have had to this is- 
land, the decision of the commissioners un- 
der the fourth article of the treaty of Ghent 
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has finally and definitively established it as 
belonging to Great Britain. The terms used 
by the commissioners are, it must be admit- 
ted, sufficiently comprehensive to support 
this position. In their report ttiey say that 
they "have decided, and do decide, that 
Moose Island, Dudley Island, and Frederick 
Island do, and each of them does, belong to 
the United States; and that all the other 
islands, and each and every of them, in the 
Bay of Passamaquoddy, do belong to his 
Britannic majesty." This is undoubtedly 
language of the most comprehensive import, 
and as this island is situated in the Bay of 
Passamaquoddy, and is not one of the islands 
named as belonging to the United States, if 
there is no principle of interpretation by 
which the universality of the words can be 
limited in their operation, the island in ques- 
tion must clearly belong to Great Britain. 
But there are insuperable objections to tak- 
ing the language of the commissioners in its 
largest signification. It would give to their 
decision an operation which cannot be sup- 
posed to have been intended. This will be 
apparent by adverting to the topography of 
the bay, and the islands within it The 
three islands, named in the decision as be- 
longing to the United States, namely, Moose 
Island, Frederick Island, and Dudley Island, 
lie nearly in a right line drawn from the 
south-eastern extremity of the town of Pet- 
ry, on the right bank of the Schoodiac, to 
Lubec Point and West Quoddy Head. Be- 
tween these islands and the American shore, 
there are a number of small islands, some of 
them inhabited, and several lying close to 
the shore of the main land. Our title to 
these has never, at any stage of the contro- 
versy, been called in question. t£ we are to 
give to the words of the commissioners their' 
most extensive operation, all these islands 
must be assigrned to Great Britain, and the 
consequence will be that, while the United 
States possess Moose, Frederick, and Dudley 
Islands, in front. Great Britain will possess 
six or seven small islands, in the rear, sit- 
uated between them and the main land of 
the American shore. Such cannot reason- 
ably be supposed to have been the intention 
of the commissioners. Some principle of in- 
terpretation must be adopted, that will not 
involve so glaring an absurdity, and one 
fraught with so much inconvenience to both 
parties. 

By taking into view; the state of the con- 
troversy between the two countries respect- 
ing the title to the islands in the Bay of 
Passama'quoddy, as it stood at the time of 
the decision of the commissioners, a key will 
be found to an interpretation of their re- 
port, consistent with the interests of both 
parties. The dispute commenced at a very 
early period after the peace of 1783. The 
British claimed all the islands in the bay, as 
being originally a part of the province of 
Nova Scotia, while the line claimed on the 
part of the United States, would include a 
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large part, if not all of them, within our lim- 
its. In the process of the controversy, the 
debatable groimd was narrowed down prin- 
cipally to four islands, namely, to Moose, 
Frederick, and Dudley Islands, in the Bay 
of Passamaquoddy, and Grand Manan in the 
Bay of Fundy. As early as 1785, the British 
provincial authorities attempted to enforce 
their jurisdiction over the three first-men- 
tioned islands- The sheriff of Charlotte 
county summoned from there grand-jurors to 
attend the county court, but the government 
of Massachusetts resisted these attempts, 
and was supported in its resistance by the 
continental congress; and at one time it 
seems to have been contemplated to resist 
the peace ofiicers of the province, and to pro- 
tect the inhabitants, if it should become nec- 
essary, by an armed force. The Nova Scotia 
authorities never succeeded in enforcing 
their jurisdiction in these islands. But pos- 
session was taken, by the British, of Grand 
Manan, grants made to private purchasers, 
and settlements effected, under the author- 
ity of the provincial government; so that on 
the breaking out of the war of 1812, the Brit- 
ish had possession of Grand Manan, and the 
United States of Moose, Dudley, and Fred- 
erick Islands, each party claiming title, so 
far as regards "these islands, not only to 
what was in its possession, but also to what 
was in possession of the other party. "With 
respect to all the other islands in the Bay of 
Passamaquoddy, which are very numerous, 
each party seems tacitly to have dropped its 
pretensions to those which were in posses- 
sion of the other. 10 Wait, St Pap. pp. 10- 
40; 3 Wait, St Pap. pp. 117-120. Of these, 
by far the greatest portion, both in number 
and value, were in the possession of the Brit- 
ish, Those in the possession of the United 
States were but few in number, all of them 
small, some uninhabited, and some of too in- 
considerable importance to have acquired a 
name. No one of them is named, so far as 
I have been able to learn, in any stage of 
the controversy, and their position is such 
that the title of the three principal islands, 
which I have mentioned, being settled to be 
in the United States, these follow of course. 
WTiile, on the other hand, of those not named 
In the commissioners' report, and in the pos- 
session of Great Britain, two, which have 
been formerly claimed by the United States, 
namely, Campobello and Deer Island, are of 
considerable magnitude, have extensive set- 
tlements, and a number of smaller islands 
as dependencies, which must follow their 
fate. The commissioners have named in 
their report only these islands, the title to 
which was considered, at that time, as liable 
to serious doubts, and which may be said, in 
fact, to have embraced the whole of the dis- 
puted ground. Three of these had been in 
the actual possession of the United States 
from the peace of 1783, to the war of 1812, 
and to these the title of the United States 
was confirmed; one had, in like manner. 
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been in the possession of Great Britain, and 
her title -was confirmed to that. Why the 
commissioners did not proceed to name the 
other islands in the Bay of Passamaquoddy, 
the title to which was referred to their deci- 
sion, is not for me to say. But any one who 
will look into a chart of the bay will easily 
be satisfied that any attempted enumeration 
would probably be incomplete. In deciding, 
also, on the title to Grand JIanan, no notice 
is taken of the large number of small islands 
which would naturally follow the principal, 
as dependencies, and which, as well as that, 
were in the actual or constructive possession 
of Great Britain. It would, as it appears to 
me, be an unwarrantable construction of the 
report, to hold that it leaves the title to these 
islands undecided; yet if they do not follow 
as accessories of Grand Manan, they must be 
considered as still in controversy, for their 
geographical position leaves the title in- 
volved in the same uncertainty as that of 
the principal island. It seems to me that a 
fail- construction of the report confirms to 
both parties their title to the islands, as they 
were held by actual possession and occupa- 
tion, from 1783 to 1812. This is the princi- 
ple, or at least the effect of the decision, as 
to the islands which are specifically named, 
and which, in point of fact, constituted the 
whole subject-matter of controversy, at the 
time when the decision was made. 

The difficulty which this construction has 
to encounter, is in the general words, by 
which all the other islands in the Bay of 
Passamaquoddy, except the three named, are 
decided to belong to Great Britain. If we 
take the language of the decision literally, it 
will put Great Britain in possession of sis 
or seven small islands, lying directly be- 
tween Moose, Frederick, and Dudley Islands, 
and the main land on the United States side 
of the bay, and to which she has never pre- 
ferred a claim; a result which we cannot 
suppose to have been in the intention of the 
commissioners. The amount of territory in- 
volved is but of trifling value, but it would 
introduce a confusion and uncertainty in the 
jurisdictional line, extremely inconvenient to 
both parties, and multiply the embarrass- 
ments already sufficiently perplexing, in the 
way of enforcing the revenue laws of both 
governments. A reasonable construction 
may be given to the decision, which will not 
involve such a glaring absurdity, and one 
fraught with so much inconvenience, by sup- 
posing the intention to be to confirm the ti- 
tle of Great Britain to Deer Island and Cam- 
pobello and their dependencies, which had 
formerly been in controversy, and extinguish 
any claim which the United States might be 
supposed to have to them. 

Adopting this construction of the commis- 
sioners' decision, that it assigns to each 
party a title according to its possession, as 



it was held in 1812, it becomes important to 
inquire which party had the possession of 
Pope's Folly at that time. This is a small 
island, situated between Frederick Island 
and Campobello, and nearer by one half to 
Campobello than Frederick Island. It does 
not contain more than half an acre of land, 
and the title is of importance only as affect- 
ing the jurisdictional line. It is uninhabited, 
and its name, if it can properly be said to 
have one, does not occur in any part of the 
controversy respecting these islands, so far 
as I have been able to learn. The small size 
and little value of this island may be pre- 
sumed to be the cause why no direct or con- 
clusive evidence of possession is shown, and 
the court is left to grope its way by such 
faint lights as the case affords. It is in evi- 
dence that the principal ship channel is be- 
tween this island and Campobello. Though 
the passage next to Frederick Island is wid- 
er, and as deep, this is the most direct, con- 
venient, and most usually taken. Vessels 
coming up the bay, proceed through it with- 
out changing their course; but to take the 
western passage they alter their course near- 
ly at right angles, and come down into the 
harbor of Lubec, and then are obliged to 
bend round and get back precisely upon the 
line they had left. It is further proved that 
the jurisdictional line has always been con- 
sidered as being between this island and 
Campobello, leaving it consequently in the 
waters of the United States. The evidence 
on both sides is, that this is the line w<hich 
has been heretofore acknowledged, and that 
which has been practised upon by the rev- 
enue officers of both countries. These cir- 
cumstances, going to show the common opin- 
ion of the inhabitants living on the spot, are 
.entitled to some weight in the absence of all 
contradictory evidence. It is also to be fur- 
ther remarked that the legislature of Mas- 
sachusetts has twice legislated upon the idea 
that this Island was comprehended within 
the territory of that commonwealth. It ap- 
pears to have been included within the lim- 
its of the town of Bastport, by the act incor- 
porating that town, and^when the town was 
divided, and a part erected into a new cor- 
poration by the name of Lubec, this island 
was included within the latter town,. by the 
name of Green Island. From these facts, 
and in the absence of all contradictory evi- 
dence, though the island has never been ac- 
tually occupied, I feel bound to say that it 
has been constructively in the possession of 
the United States, and it results from tli** 
construction given to the decision of the 
commissioners, that the title is in the United 
States. It follows as a necessaiy conse- 
quence that the unlading was within the ter- 
ritorial jurisdiction of the United States, and 
the, goods are forfeited xmder the 50th section 
of the collection act. 
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Case No. 10,549. 

OPEN BOAT. 

[1 Ware (128) 124.] i 

District Court, D. Maine. Dec. Term, 1827.2 

Navigation Laws — Tbadb with British Pbov- 
iNOES IN Amekica — AOT OP 1820. 

1. The navigation laws of the United States, 
of April 18, 1818 [3 Stat 432], and of May 15, 
1820 [Id. 602], and of March 1, 1823 [Id. 740], 
do not render unlawful the exportation of goods 
of the growth and produce of the United States, 
to the British North American provinces in any 
other than British vessels. 

2. The object of these laws is to countervail 
the navigation laws of Great Britain which 
close the ports of the provinces against vessels 
of the United States, by interdicting the trade 
in British vessels, — leaving it open to all other 
vessels. 

3. The act of 1820, closing the ports of the 
United States against British vessels arriving 
from the colonies, does not extend to small 
boats used for the conveyance of passengers. 

This is the case of an open boat and lading, 
seized by the collector of Passamaquoddy, on 
her passage from Bastport to St. Andrews, in 
the province of New Brunswick. The boat 
was owned by persons who are natural born 
subjects of Great Britain, but who for sev- 
eral years had resided and had their domieil 
at Eastport, though they have never been 
naturalized in the United States. There was 
evidence that the boat had for a considerable 
time been employed in carrying on trade be- 
tween Eastport and St Andrews, and her 
cargo, when she was seized, consisted eselu- 
sively of merchandise the growth and prod- 
uce of the United States. The libel contain- 
ed two allegations, on which a forfeiture 
was claimed: 1st That the boat was owned, 
wholly or in part, by subjects of the king 
of Great Britain, and had arrived from some 
port or place in the province of New Bruns- 
wick, in Tiolation of the act of May 15, 1820. 
2d. That sundry goods, wares, and merchan- 
dise of the growth and produce of the Unit- 
ed States, were shipped and water-borne in 
said boat, on- the waters of the bay of Passa- 
maquoddy, for the pm'pose of being exported 
to some port in the province of New Bruns- 
wick, the said boat not being a ship or vessel 
of the United States. 

Dist Atty. Shepley, for the United States. 
C. S. Daveis, for claimant 

WARE, District Judge. I am unable to see 
how a decree of condemnation can be sus- 
tained by the second allegation of the libel, 
even admitting the facts to be sufficiently 
proved. It is framed upon the idea that thfr 
exportation of the produce of the United 
States to the provtace of New Brunswick in 
any other than vessels of the United States, 
is prohibited by our laws, I know of no act 
so universal in its prohibition; nor does it 

1 [Reported by Hon. Ashuir Ware, District 
Judge.] 

2 [Affirmed in Case No. 15,967.] 



appear to me that any such intention on the 
part of the legislature can be inferred from 
the general spirit and scope of our navigation 
laws. The general policy of these laws is 
to favor the shipping interest of our own 
country, or rather to countervail the exclusive 
and monopolizing policy of other coimtries. 
The act of April 18; 1818, prohibits the im- 
portation of goods from any foreign port or 
place in any other vessel than one of the 
United States, or one owned by subjects or cit- 
izens of the country of which the goods are 
the growth or manufacture, or from which 
they can be or most usually are shipped for 
transportation. But the operation of this act 
is confined to the vessels of those nations 
which have adopted similar regulations in re- 
lation to vessels of the United States, and the 
act is entirely silent on the subject of the 
export trade, leaving that perfectly free. The 
act of May 15, 1820, closes the ports of this 
country against all British, vessels arriving 
from any port in a British colony or territory 
which by the ordinary laws of trade and 
navigation are closed against yessels of the 
United States, and it requires of British ves- 
sels which have entered and taken cargoes 
for exportation, a bond that the goods shall 
not be landed at any British colonial port 
which by the ordinary laws of trade are 
closed against vessels of this country; but it 
contains no clause restricting the freeexporta- 
tion of goods in any other than British own- 
ed vessels. The supplementary act of March 
1, 1823, closes the ports of the United States 
against all British vessels arriving from any 
port in the British North American provin- 
ces, West Indies, and certain islands in the 
Atlantic Ocean, named in the act, and re- 
quires a bond of Britisb vessels taking car- 
goes in this country, that they shall not be 
landed in any port of any of the colonies 
named or described in the act But there is 
no clause in this act restricting the free ex- 
portation of any merchandise from this coun- 
try in any other than British vessels. The 
obvious policy of these acts is to put an end 
to the trade in British vessels, between this 
country and the colonial ports from which 
our vessels are excluded. The object of the 
British laws was to exclude our vessels from 
tbis trade, and confine it to their own; Ours 
are clearly retaliatory, and are intended, not 
to put an end to the trade* altogether, but 
to exclude British vessels from it, so long as 
the ports are closed by British laws against 
our ships, but our laws leave the trade free 
to our own vessels or the' vessels of any oth- 
er nation except those of Britain. The coun- 
sel for the libellants has argued that it was 
the intention of these acts of congress to es- 
tablish a non-intercourse between this coun- 
try and all the British colonial ports Which 
are closed against the vessels of this coun- 
try- That such was the efEeet of our laws 
connected with those of Great Britain, is 
yery evident The British laws interdicted 
the trade in aU except their own vessels, and 
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our laws met them by an interdict of the 
trade in British vessels. The act of 1823, 
which opens the trade to British vessels com- 
ing from the free ports, restricts the export 
trade in their vessels to the free poi-ts, 
but it contains no restrictions on the export 
trade in any other vessels. It does indeed 
satisfactorily appear, and it is not denied, 
that the lading of this boat was "shipped 
and water-borne for the purpose of being ex- 
ported to some port in the province of New 
Brunswick." It is equally certain, whatever 
may be the character, description, or owner- 
ship of this boat, that she is not technically 
a ship or vessel of the United States, as ves- 
sels can only have that character when they 
have the documents required by our laws. 
The difficulty is, that when the matter of the 
allegation is proved, it does not constitute an 
offence which draws after it the penalty of 
forfeiture. 

The remaining allegation presents a ques- 
tion of more difficulty- In this, the owner- 
ship of the boat is alleged to be British, and 
that she had arrived at Eastport from some 
port or place in the province of New Bruns- 
wick. This clearly works a forfeiture under 
the act of May 15, 1820, since that act has 
been revived by .the president's proclamation 
of the 17th of March last. This renders all 
British vessels liable to forfeiture which shall 
enter or attempt to enter any port of the 
United States, coming from New Brunswick, 
or any of the colonies mentioned in the first 
section of the act There was, indeed, no pre- 
cise or particular proof that this boat had 
come from New Brunswick and entered any 
port of the United States, at any particular 
time. But there was proof that her constant 
employment had been, for a considerable 
length of time, in carrying on a trade or in- 
tercourse between St. Andrews and Eastport, 
and this testimony the claimant did not at- 
tempt either to contradict or explain. It was 
satisfactorily proved, also, that the boat be- 
longed to persons who are natural born sub- 
jects of the king of Great Britain, who have 
not been naturalized in this country, but who 
are residents and have had a bona fide domi- 
cil for several years at Eastport. It is quite 
clear that persons of this description cannot 
be the owners of registered or licensed ship- 
ping of the United States. . The registry and 
coasting act requires an oath, before papers 
can be issued for any vessel, that the own- 
ership is exclusively in American citizens, 
and the forfeiture immediately attaches on 
the false swearing for the pmrpose of obtain- 
ing a register or license for any vessel in 
which a foreigner has an interest- The diffi- 
culty in this case lies in another direction. 
This is a boat which might be employed in 
certain trade without taking out papers from 
the custom-house. The last section of the 
coasting act provides that the provisions of 
that act shall not extend to any boat or light- 
er without a deck, or if having a deck, 
without masts, employed exclusively in the 



harbor of any city or town. I know of no 
law making it penal for a foreigner, domi- 
ciled in the United States, to be the owner 
of such craft, or subjecting it to foi'feiture 
when so owned or employed in any way in 
which such a boat may be employed when 
owned by a citizen. This boat is proved by 
the witnesses for the libellant to be under 
five tons burden. 

But though it be admitted that such a boat 
as this is not liable to forfeiture when owned 
by a foreigner domiciled in the United S^tates, 
and employed as a pleasure boat, or in the 
trade of a harbor, it is contended that under 
this allegation she is liable to forfeiture by 
the express words of the act of May 15, 
1820, § 1. It is conceded that the language of 
the act is strong and explicit. "The ports 
of the United States shall be and remain 
closed against any vessel owned wholly or in 
part by any subjects of his Britannic majes- 
ty, arriving from any port or place in Lower 
Canada, New Brunswick, &c." And it ap- 
plies the penalty of forfeiture to any such 
vessel that shall enter or attempt to enter 
any of the ports of the United States. There 
is no doubt, within the meaning of the rev- 
enue and navigation laws of the United 
States, that the ownership of this vessel was 
British. It is argued by the counsel for the 
claimant that the word vessel in this act is 
not used in its largest signification, as com- 
prehending every kind of vehicle for water 
transportation, but is restricted to vessels of 
that class and description which are entitled 
to be invested with a national character by 
receiving the usual documentary evidence of 
that character. • But in the view which I 
take of the case, it is unnecessary for me to 
go into a full consideration of this argument. 
My opinion proceeds upon a narrower ground- 
It is that the act does not, upon a reasonable 
construction, embrace such a case as that 
set forth in this allegation of the libel. The 
boat, in this allegation, is not charged with 
being engaged in trade. The allegation is 
simply that she arrived from New Brunswick. 
If the owner had arrived in her, simply on a 
visit across the bay, or if she had been em- 
ployed as a ferry-boat, in carrying passengers 
across the river, the allegation would have 
been in the precise form as the one in this 
libel; nor can a decree of forfeiture be sus- 
tained on any principle that would not equal- 
ly apply to these cases. This would be giv- 
ing the act an operation beyond what could 
have been within the intention of the legis- 
lators, and beyond what is required by the 
policy of the act, as this would go to put an 
end to all intercourse and communication be- 
tween the inhabitants on opposite sides of the 
bay and river, there being no communication 
but by water. 

The decree, therefore, will be for the res- 
toration of the goods. 

[On appeal to the circuit court the decree of 
this court was aflarmed. Case No. 15,967. See^ 
also, Id. 15,968.] 
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Case nSTo. 10,550. 

In re ORGUTT. 
[5 Ben. 19; 4 N. B. R. 538 (Quarto, 176).] i 
District Court, S. D. New York. March. 1871. 
Admitting False or Fictitiods Debt — Bdbdek 

OF PltOOF. 

1. If a bankrupt put into his schedule, as due, 
a debt which is false or fictitious, it will, under 
the 2'th section of the bankruptcy act [of 1867 
(14 Stat. 531)], prevent his obtaining a discharge, 
even though the debt be not proved. 

2. The burden of proof is on the objecting 
• creditor, to prove that the debt was false and 

fictitious. 

[lu the matter of 0. Corydon Orcutt, a 
bankrupt] 

A. Dickinson, for creditors. 
O. R. Steele, for bankrupt. 

. BLATGBDFORD, District Judge. There are 
two specifications of objection to the bank- 
rupt's discharge in this case: (1.) That be has 
admitted a false and fictitious debt in favor 
of Alvab Clark, bis fatber-in-law, against bis 
estate; (2.) That, having Icnowiedge that Al- 
vab Clark, bis fatber-in-laiv, bad proved a 
false and fictitious debt against bis estate, 
he did not disclose the same to bis assignee 
in this matter within one montb after sucb 
knowledge. 

I find no evidence tbat Clark has proved 
any debt whatever against the bankrupt. 
Therefore, the second ground above named 
f^s. 

As to the first ground— what is meant by ad- 
mitting a debt? How does the bankrupt ad- 
mit a debt? Can a debt which is not proved 
be said to be admitted? In the present case, 
which is a voluntary one, the bankrupt bas 
put a debt due to Clark in the list of debts due 
by the ba'nkrupt in the schedule appended 
to bis petition. 

The 29th section provides tbat no discbarge 
shall be granted if the bankrupt bas admit- 
ted a false or fictitious debt against bis es- 
tate, or if, having knowledge that any person 
has proved such false or fictitious debt, be bas 
not disclosed the same to his assignee within 
one montb after sucb knowledge, 

I am not aware of any decision on the ques- 
tion here involved. liord Eldon, in Freyde- 
burgb's Case (m 1814) 3 Ves. & B. 142, ex- 
pressed bimself in the following terms: "If 
the bankrupt bas permitted one fictitious debt 
to be proved, knowing it, he is not entitled 
to bis certificate, as not having made tbat 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 4 N. B. R. 538 
(Quarto, 176), contains only a partial report.] 



full disclosure which justifies the commission- 
ers in giving the certificate rectuired by the 
act" In Ex parte Shirley (in 1814) 2 Rose, 71, 
he expressed bis determination never to al- 
low a certificate where it appeared that the 
bankrupt bad knowingly suffered fictitious 
debts to be proved against bis estate. The 
act under which these decisions were made 
was the act of 1732 (5 Geo, II. c. 30). -There 
was no specification, in tbat act, of particu- 
lar grounds for withholding a discharge. The 
act required tbat, to procure a discharge, the 
bankrupt should have made a full discovei-y 
of his estate, and in all things conformed 
bimself according to the- directions of the act. 

The 130th section of the act of 1825 (6 
Geo, rv. c. 16) provided, tbat no bankrupt 
i should be entitled to his certificate, and any 
certificate, if obtained, should be void, if, 
in case any person should have proved a false 
debt under the commission, the bankrupt, be- 
ing privy thereto, or afterwards knowing the 
same, should not have disclosed the same to 
his assignees within one month after such 
knowledge. 

The 38th section of the act of 1842 (5 & 6 
Vict C; 122) provided, tbat no bankrupt should 
be entitled to a certificate under the act, and 
any such certificate, if obtained, should be 
void, if, in case any person should have 
proved a false debt under the flat, the bank- 
rupt, being privy thereto, or afterwards know- 
ing the same, should not have disclosed the 
same to bis assignees within one montb after 
such knowledge. 

By the 221st section of the act of 1861 (24 
& 25 Viet, c, 134), the following act, if done 
by a bankrupt with intent to defraud or de- 
feat the rights of bis creditors, is made a 
misdemeanor, namely, if, in case of any per- 
son having, to bis knowledge or belief, proved 
a false debt under bis bankruptcy, be shall 
fail to disclose the same to bis assignees with- 
in one month after coming to the knowledge 
or belief thereof. By the lo9tb section, the 
commissioner bas power, in case the bankrupt 
is convicted of such misdemeanor, to direct 
that the order of discbarge be either wholly 
refused or suspended during sucb time and 
upon sucb conditions as he shall think fit 

In none of the English statutes is it made 
a ground for refusing a discharge that the 
bankrupt bas admitted a false or fictitious 
debt against bis estate, as distinguished from 
the suppression, by the bankrupt, of knowl- 
edge that a false or fictitious debt bas been 
proved against bis estate. 

The first time, so far as I am aware, tbat 
it was made, by any insolvency or bank- 
ruptcy act, a ground for refusing a discbarge, 
tbat the bankrupt had admitted a false or 
fictitious debt against his estate, was in the 
4tb section of the United States bankruptcy 
act of August 19th, 1841 (5 Stat 443). That 
section provided, that if a bankrupt should, 
in the procefidmgs under tbat act, admit a 
false or fictitious debt against bis estate, be 
should not be entitled to a discharge or a cer- 
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tlfica-t;e thereof. The failure by the bankrupt 
to disclose to the assignee knowledge that a 
false or fictitious debt had been proved 
against his estate, was not made, by the act 
of 1841, a ground for refuang a discharge, 
except as it might have been regarded as the 
admission of a false or fictitious debt against 
his estate. 

The 87th section of the Massachusetts in- 
solvent law (Gen. St. Mass. 1860, c. 118), pro- 
vides that a discharge shall not be granted 
or valid, if the debtor, having knowledge that 
any person has proved a false debt against 
his estate, has not disclosed the same to his 
assignee within one month after such knowl- 
edge. 

The provision in question in the 29th sec- 
tion is thus commented on in the treatise of 
Aveiy & Hobbs (page 220, note h): "If the 
debtor admits a false debt to be proved 
against his estate, or, knowing that any such 
debt has been proved, omits to give notice 
of the fact to the assignee for thirty days, he 
is not entitled to his discharge. This groimd 
of objection is similar to the provision of the 
English law respecting which the lord chan- 
cellor, in Fredeburgh's Case, 3 Ves. & B. 142, 
held, that if the bankrupt has permitted one 
fictitious debt to be proved, knowing it, he is 
not entitled to his certificate." As we have 
seen, the English statute of 5 Geo. n., on 
which that decision was made, did not con- 
tain a similar provision to the one under con- 
sideration. But, the view of the authors 
seems to be that, for a bankrupt to admit a 
false or fictitious debt against his estate, it is 
necessary he should admit it to be proved 
against his estate, and, of course, that it 
should be proved against his estate. Such, 
also, seems to be the view of another writer. 
James, Bankr. Law, pp. 130, 131. 

The literal provision in the 4th section of 
the act of 1841 was this: "And, if any such 
bankrupt « * * shall, in the proceedings 
under this act, admit a false or fictitious debt 
against his estate, he shall not be entitied to 
any such discharge or certificate." By the 
1st section of that act, a petitioner in volun- 
tary bankruptcy was required to set forth, in 
his petition, a list of his creditors and of the 
amount due to each, verified by oath or af- 
firmation. By the 4th section, the bankrupt 
could be examined, on oath or affirmation, in 
all matters relating to his bankruptcy, and his 
acts and doings, which, in the judgment of 
the court, were necessary and proper for the 
pm-poses of justice. By sections 5 and 7, 
creditors were to prpve their debts on their 
own behalf, by oath or affirmation, without 
the action or concurrence of the bankrupt. 
Under the provision of the 4th section of the 
act of 1841, it seems to rne it would have been 
impossible to say that the word "admit" did 
not require that there should be some affirma- 
tive action by the debtor in regard to the debt, 
or that the passive act, on the part of the 
debtor, of suffering, even knowingly, a false 
debt, when proved, to remain proved, without 



J his taking steps, under section 5 of that act, 
to procure the debt to be set aside and disal- 
lowed, could have been called an admission 
of the debt against the estate. Such admis- 
sion could be affirmatively made by setting 
forth the debt in the list of debts in the volun- 
tary petition, or in a list of them which might 
be required by the court in the proceedings 
in an involuntary case, or, perhaps, by swear- 
ing to it as a true debt on an examination. 

Now, under the act of 1867, in view of the 
provision that a discharge shall not be grant- 
ed if the bankrupt, having knowledge that 
any person has proved a false and fictitious 
debt against his estate, shall not disclose the 
same to his assignee within one month after 
such knowledge, it is impossible to say that 
merely the knowledge, on the part of the debt- 
or, that a person has proved a false debt, and 
merely the failure to disclose it, and merely 
the suffering it to remain proved, without 
taking steps, under section 22, to have it re- 
jected, can be held to be the admission of a 
false debt against the estate. If so, the im- 
position of the penalty of a refusal of a dis- 
charge for not disclosing the knowledge to 
the assignee within one month would be su- 
perfluous, for the penalty would follow the 
mere existence of the knowledge, under the 
clause imposing it for admitting a false debt. 
So, also, the entire provision in regard to 
knowledge of the falsity of a proved debt 
must be held to be covered by the second 
clause; and the first clause must be held to 
apply to the admission, by some affirmative 
action of the debtor, of a debt not proved. 
This may be done by swearing to it in the 
petition in voluntary bankruptcy (section 11), 
or in the schedule of creditors, in involun- 
tary bankruptcy (section 42), or, perhaps, in 
an examination (section 26). It is true, that 
the language of the 29th section of the act of 
1867, as was the language of the 4th section 
of the act of 1841, is a false or fictitious debt 
"against his estate;" and that, in one sense, 
no debt can become a debt against the estate 
till it is proved. It cannot become a debt, un- 
der the act of 1867, for the pm-pose of voting 
for an assignee, or for the purpose of receiv- 
ing a dividend, till it is proved. Still, there 
is a prejudice to honest creditors if the debtor 
puts false ones into his schedules. The no- 
tices for the first meeting to choose an as- 
signee are sent to all the creditors sworn to 
by the debtor, and the action of honest ci'ed- 
itors may be seriously affected as to its en- 
ergy and promptness, or even as to the taking 
of any action at all, by the exhibition of an 
array of false debts. This is prevented by 
the penalty refeired to. Besides, some effect 
must be given to the first clause; and, unless 
the effect I have suggested be given to it, 
none can be given it 

In this case, the bankrupt set forth in the 
schedule to his petition, which was a volun- 
tary one, the debt in favor of Clark, which 
is alleged to be a false and fictitious debt. If 
it was a false and fictitious debt, the so set- 
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ting it forth -was an admission of it against 
tlie estate, wliicli would bar a discliarge. 
But, the burden of proof is on the objecting 
creditors to show that the debt was false and 
fictitious. The only proof they have furnish- 
ed on the subject is the examination of the 
bankrupt himself, and I think they have 
failed to substantiate the allegation. 
A discharge is granted. 



Case 'No. 10,551. 

ORDT V. 0CEA2s^ STEAM NAV. CO. 

[N. Y. Times, Feb. 1, 1853.] 

District Court, D, Conneatieut. Jan. SO, 1855. 

CARRiEns— Damage to Cargo- 

[Ribbons on spools, in pasteboard boxes cov- 
ered with wrapping paper, packed in eases made 
of pine wrapped around with straw and covered 
wiSi linen wrappers, were shipped fresh from 
the factory on the berth deck of respondents 
steamer and carefully guarded from heat and 
steam. 'When the ribbons were delivered the 
boxes and wrappings of all sorts were in per- 
fect condition, but the ribbons were badly dis- 
colored. Scld, that the damages must have been 
caused by their being damp when packed, and 
respondent was not liable.] 

[This was a libel by Clement A. Auffin 
Ordt and others against the Ocean Steam 
Navigation Company for failure to deliver 
goods under the terms and conditions of a 
biU of lading.] 

On the 23d of May, 1853, the dul:f^-author- 
ized agent of the Ocean Steam Navigation 
Company 'at Havre signed a bill of lading 
for 10 cases of ribbons, which the respond- 
ents had received from Messrs. Dose & Ko- 
petadt By the bill of lading they acknowl- 
edged the receipt of the goods in good order 
and well-conditioned, to be forwarded from 
Havre to Southampton by the Southwestern 
Steam Navigation Company's steamer Nord, 
and there transhipped on board the respond- 
ents' steamer Washington, to be carried to 
New York, and there delivered to the libel- 
ants in like good order and condition, the 
acts of God, enemies, pirates, restraints of 
princes and rulers, fire at sea and on shore, 
accidents from machinery, boilers, steam, or 
any other accidents of the seas, rivers, and 
steam navigation, of whatsoever nature or 
kind, excepted. The goods were carried to 
Southampton and placed on board the Wash- 
ington, which arrived in New York: in the 
first part of June, having had a quick and 
pleasant passage, with no rough weather, 
and without any accident to the steamer or 
her machinery. But on the delivery of the 
cases here it was found that some of the 
ribbons in three of them had been damaged, 
and the libel is filed to recover the loss oc- 
casioned thereby, which is stated at about 

?7S0. 

The ribbons were fresh from the manu- 
factory and came from different establish- 
ments. Each piece was rolled on a block 
in the usual way, and all were packed in 
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boxes about 12 inches by 6, and about 3 
inches high, from 12 to 15 rolls being packed 
in each box. The boxes were made of white 
pasteboard, some of them glazed. Common 
wrapping paper was put around each box, 
and about 50 boxes were placed in each case. 
The cases were made of ITrench pine, and 
wrapped round with straw, over which was 
a linen wrapper. They were placed in a 
dry part of the steamer, on the orlop or 
berth deck, a place appropriated for French 
goods, which was separated from the boiler, 
furnace and engine by a thick partition of 
boiler iron, and every precaution which pru- 
dence could dictate was taken by the re- 
spondents to exclude heat and the escape of 
steam from those decks. The ribbons were 
of various colors, the more delicate colors 
being in these three cases. The damage 
complained of was manifested in a cfiange 
in their color, in streaks and in spots, the 
less delicate colors not being injured. The 
milk-white was changed to a dull yellowish 
tinge, and where this change of color ap- 
peared, it extended over the whole piece, 
from the outside to the block. There was 
no appearance of damage on the wrappers 
of the cases, or on the cases, or on the wrap- 
pers of the boxes, or on the boxes, and no ap- 
pearance that they had been wet or damp. 

W. A. Butter, for libelants. 

Martin, Strong & Smith, for respondents. 

HELD BY THE COURT aNGERSOLL, 
District Judge). That, imder the bill of lad- 
ing, the respondents must be responsible for 
the damage, unless they show that it was 
occasioned by one of the excepted causes in 
the bill of lading, or that it existed before 
the ribbons came into their possession, or 
that it was produced by a cause which had 
its origin before they received them at 
Havre. That upon the evidence the damage 
was not occasioned by heat merely. Dam- 
age occasioned by heat shows itself in a dif- 
ferent way. To occasion it, the heat must 
be excessive, and there was no such excess- 
ive heat where these ribbons were stowed. 
That it was not occasioned by the escape of 
steam after they were packed in the boxes. 
If it had been, some trace of damage would 
have been shown by the paper around the 
boxes. No such trace was found. Steam 
could not penetrate to these decks, except in 
case of an accident to the machinery, and no 
such accident happened. That there can be 
no doubt that the original cause of the dam- 
age was dampness, the damage being made 
to manifest itself as it did by heat That if 
this dampness had been occasioned by water 
reaching the ribbons after they were placed 
in the boxes, some evidence of it would 
have appeared on the boxes, wrappers and 
cases. But none such could be found. There 
is no probability that water could have 
reached them where they were stowed, un- 
I der the circumstances. That the ribbons 
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must therefore have been damp when rolled, 
or must have become so after they were 
rolled but before they were packed, and 
therefore before they came into the posses- 
sion of the respondents. That though this 
damage would have manifested itself dif- 
ferently if the ribbons had been brought in 
a sailing vessel, and though the peculiar 
manner of manifestation of the damage was 
caused by the warmth and dryness of the 
steamer, yet the dampness was the cause 
of the damage to the ribbons, and for that 
the respondents are not liable. 
Libel dismissed with costs. 



Case Ko. 10,552. 

In re ORDWAY. 

[19 N. B. R. 171; i 19 Alb. Law J. 482.] 

District Court, D, Massachusetts. May 24, 
1879. 

Bankbdptct — Discharge — Objections — Request 

TO CUEDITOltS TO FiLE PeTITIOST. 

1. There is nothing in the bankrupt act [of 
1867 (14 Stat. 517)] which prohibits a debtor 
from desiring or requesting his creditors to file 
a petition to have him adjudged a bankrupt 
when he has committed an act of bankruptcy. 
The mere fact that he has done so is no objec- 
tion to a discharge. 

2. In the absence of all fraud, the original adju- 
dication must be considered as final and con- 
elusive upon all the creditors, and cannot be 
disputed upon the question of granting a dis- 
charge, 

[In the matter of Ordway Bros., bank- 
rupts.] 

NELSON, District Judge. The members 
of this firm were adjudicated bankrupts, up- 
on their own petition, on the 4th day of Au- 
gust, 1876, and were discharged from their 
debts under a resolution of composition ac- 
cepted by their creditors and recorded Sep- 
tember 16, 1876. They were again adjudi- 
cated bankrupts on the 4th day of Septem- 
ber, 1S78, upon a petition filed by certain 
of their creditors. They now ask for their 
discharge. O. S. Ourrier, who is the only 
creditor who has proved a debt against their 
estate, objects to the discharge and specifies 
as the ground of his objection that the sec- 
ond petition, though in form involuntary, was 
in fact voluntary, and was filed and prose- 
cuted by the petitioning creditors at the 
solicitation and procurement of the debtor 
for the fraudulent purpose of enabling the 
debtors to obtain their discharge without 
the assent in writing of any portion of their 
creditors, and without assets equal to 50 
per cent, of the debts. This objection can- 
not prevail. There is nothing in the bank- 
rupt act which prohibits a debtor from de- 
siring or requesting his creditors to file a 
petition to have him adjudged a bankrupt, 
when he has committed an act of bank- 
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ruptcy. It is a right which the creditors 
possess, and it cannot be illegal for the debt- 
or to request them to exercise it It may be 
that the debtor will derive some advantage 
under the proceedings which he would not 
have upon a petition filed by himself, but 
it would only be an advantage which the 
law gives to him. Whether a discharge 
should be granted without the assent of 
creditors, if it could be shown that the in- 
voluntary petition was filed by collusion be- 
tween the debtor and petitioning creditors, 
that the debts of the petitioning creditors 
were fictitious, or the alleged act of bank- 
ruptcy had not been committed, or a fraud 
had been practiced upon the court in ob- 
taining the adjudication, I have no occa- 
sion to decide now. That is not this case. 
In the absence of all fraud, the original ad- 
judication must be considered as final and 
binding upon all the ■creditors, and cannot 
be disputed upon the question of granting 
the debtors' discharge. 
Discharge granted. 



Case W^o. 10,653. 

The OREGON. 

[1 Deady, 179.] i 

District Court, D. Oregon. July 7, 1866. 

Careieks — Delivery to In-tbrmediate Trans- 
port Vessel— Delivery to Vessel on Wharf. 

1. Where an ocean steamer is making regular 
voyages to a port, and for any reason she is un- 
able to reach such port, and the agent of her 
owner charters a steamlioat to take the passen- 
gers and freight down a river to such steamer 
and bring back her cargo, a delivery of goods 
under such circumstances to the steamboat for 
the purpose of being conveyed by such steamer, 
is a delivery to the latter, and she is thenceforth 
bound for their safe carriage and timely delivery. 

2. Where a vessel is discharging and taking 
on cargo at a wharf, a delivery of goods thereon 
by the direction of the master, for tibie purpose 
of carriage upon the same, is a delivery to such 
vessel, and her responsibility for the carriage 
and delivery thereof commences from that time. 

[Cited, in Pearce v. The Thomas Newton. 41 
Fed. 108.] ' 

In admiralty. 

Lansmg Stout, for libellant 
William W. Page, for claimant. 

DEADY, District Judge. The Ubel in this 
suit was filed January 30, 1866, and alleges, 
that about January 28, 1865, the libellant, M. 
Mansfield, shipped a package containing fur- 
niture and clothing of the value of $1,172, 
on the steamship Oregon, at the port of As- 
toria in Oregon, to be delivered at San Fran- 
cisco, California, in good condition— the perils 
of the sea excepted— and that by the negli- 
gence and misconduct of the master and his 
servants, the package was wholly lost On 
April 3, John MeCraken, as agent for the 



1 [Reprinted from 19 N. B. R. 171, by permis- 
sion.] 



1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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claimant, Ben. Holladay, answered the libel, 
denying that the package in question was 
ever delivered to the steamship or received 
by it or its officers; as also the value and 
quality of the goods alleged to have been 
in it. The answer also attempts to deny that 
any contract was made between the libel- 
lant and the master of the Oregon for the 
conveyance of this pacliage from Astoria to 
San Francisco. But the language of the an- 
swer in this respect is wholly irrelevant to 
the charge in the libel, and. does not contro- 
vert any allegation therein. It is as follows: 
"That the said steamship Oregon, whereof 
Fi-aucis CJonnor was master, neither on Janu- 
ary 28, nor at any other time, made a con- 
tract \Yith the master of said steamship, 
whereby he agreed in consideration," etc. As 
will be seen, this only denies a contract be- 
tween the vessel and her master— a matter 
not alleged by the libellant, and with which 
he has no concern,- let the fact be as it may. 
For the purposes of this suit, the answer 
must be construed to admit the contract as 
alleged in the libel. Besides, if it is found 
that the vessel received the package under 
the circumstances stated, the law will imply 
the contract to convey and deliver as alleged. 
The facts in the case I find to be as fol- 
lows: (1) That in January, 1865, the steam- 
ship Oregon was engaged in carrying passen- 
gers between Portland and San Francisco, 
and in the latter part of that month was ex- 
pected to arrive at Portland, but ice being 
tiaen in the river it was uncertain whether 
she would come up or not, and therefore Mc- 
Craken, the resident agent of the vessel, em- 
ployed the river steamboat Cascades to take 
the passengers and freight then at Portland, 
by the Wallamet slough to the steamship at 
St Helen, or wherever she should be found 
between liiere and Astoria, and bring up the 
Portland freight and passengers then on tiie 
Oregon; and that there was some doubt 
whether the Cascades would be able to get 
through to the steamship, in which event it 
was agreed between the agent and the ship- 
pers that the Cascades would return to Port- 
land, and the latter must pay the expense of 
the attempted trip, but if she should reach 
the Oregon, then the former would pay the 
Cascades her bill for lighterage and charge 
it over upon the freight. (2) That the libel- 
lant was then in San Francisco, but his fami- 
ly were in Portland, where he had lived for 
several years, and that such family took 
passage on the Cascades for the Oregon, and 
at the same time B. L. Korden, the agent of 
libellant, shipped thereon thirty-one packages 
of merchandise marked diamond M, S. F., 
for which the purser of the Cascades gave 
him a receiptv specifying that they were "in 
good order" and at "shipper's risk and ex- 
pense;" and that such packages contained 
household stuff, and were shipped as freight 
(3) That the Cascades met the steamship a 
short distance below St. Helen, and the mas- 
ter of the latter being in doubt about the 



ability of reaching St. Helen with his vessel, 
directed both vessels to proceed to Astoria, 
because that was the only place below St. 
Helen at which there was a wharf, whereon 
to taransfer the respective cargoes of the Cas- 
cades and Oregon. (4) That the wharf at 
Astoria was in charge of a third party, and 
had a small warehouse upon it, and the Cas- 
cades and Oregon arrived there in company 
on the afternoon of January 26; that the 
former discharged her freight upon the 
wharf, from whence it was passed through 
the wareljouse to the steamship on the other 
side; that the steamship at first discharged 
her cargo upon the wharf also, but as soon 
as the Cascades was discharged she laid 
alongside the Oregon and rec^ved the freight 
of the latter directly on her deck; that the 
transfer of cargo continued through two 
nights and until January 28, when the Cas- 
cades returned to Portland and the steam- 
ship went to sea; and that no receipt was 
given by the Oregon to the agent of the libel- 
lant who accompanied Iiis family to Astoria, 
nor to any other of the individual shippers, 
but one receipt was given to the Cascades for 
the whole number of packages according to 
the freight list of the latter. (5) That on 
February 2, the San Francisco agent of the 
steamship gave libellant a receipt for the 
freight and lighterage of his packages, and 
described them therein as thirty-one in num- 
ber; but subsequently, on March 2, such 
agent endorsed on such receipt the return of 
?4.50 of such freight to the libellant, because 
as therein asserted, one of the packages had 
not been delivered. (6) That among the 
thirty-one packages shipped on the Cascades 
for the Oregon, and marked diamond M, was 
the package described in the libel, containing 
the articles of household furniture and wear- 
ing apparel therein described; that such 
package was the one not delivered to the libel- 
lant by the steamship at San Francisco; and 
that the contents thereof were of the value of 
?1,172.00. 

In considering the question of the liability 
of the vessel for the missing package, I will 
first endeavor to ascertain the effect of the 
shipment on the Cascades. The rule insisted 
upon by the claimant that the vessel is not 
liable until the receipt of the goods, is of 
course admitted. But cargo may be received 
within the meaning of this rule before it is 
actually on deck. "The reception of the 
goods by the master on board the ship, or at 
a wharf or quay near the ship, for the pur- 
pose of carriage therein, or by any person 
authorized by the owner or master so to re- 
ceive them, or seeming to have this authority 
by the action or assent of the owner or mas- 
ter, binds the ship to the safe carriage and 
delivery of the goods." 1 Pars. Mar. Law, 
132. "The manner of taking the goods on 
board, and the commencement of the mas- 
ter's duty in tliis respect, depend on the cus- 
tom of the particular place. More or less is 
done by the wharfingers or lightermen ac- 
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cording to the usage. If tlie master receive 
the goods at the quay or feeach, or send Ms 
boat for them, his responsibility comm'ences 
■with the receipt." Conk. Adm. 151. Upon 
the facts of this case, I am of the opinion that 
the receipt of the goods by the Cascades was 
the receipt of them by tibie vessel, so as to 
bind her for their safe carriage and timely 
delivery, provided the Cascades was able to 
reach her. McCraken was the agent of the 
owner, and he chartered the Cascades as a 
lighter to take the freight to and from the 
Oregon. In legal effect this is the same as 
the master's sending his boat for the goods. 
In this respect the owner represented by Mc- 
Craken has as much authority in the prem- 
ises as the master. That this was the under- 
standing of all the parties at the time, is 
evidenced by the fact, that the vessel did not 
receipt sepai-ately for the goods to the indi- 
vidual shippers, but in gross to the Cascades, 
and also by the fact that the vessel paid the 
Cascades her bill and charged it over to the 
shippers as lighterage- The Cascades was 
treated by the master of the vessel as a light- 
er or boat in his employ. From the time of 
the meeting below St. Helen, the master of 
the Oregon controlled the movements of the 
Cascades, and instead of receiving the goods 
alongside in the river as was expected and 
given out when the latter left Portland, re- 
quired her to proceed in company with the 
Oregon to Astoria for the convenience of the 
wharf. The cases of The Freeman, 18 How. 
[59 U. S.] 182, and The Yankee Blade, 19 
How. [60 U. S.] 82, cited by counsel for 
claimant, are not in point. 

But admitting for the moment that the 
delivery to the Cascades was not a delivery 
to the Oregon, was the missing package de- 
livered from the former to the latter, at As- 
toria? There can be no doubt that the pack- 
age was delivered to and received on the 
Cascades at Portland. Counsel for the claim- 
ant admit this, but insist that it was lost 
before it came to the Oregon, and that the 
latter is not responsible for such loss. There 
is no direct and explicit evidence that the 
package was discharged upon the wharf at 
Astoria, yet the inference from all the facts 
of the case is irresistible that it was. I am 
morally certain of it. Such a discharge was 
a delivery to the vesseL The Cascades, in 
any view of the matter, was not engaged in 
an independent voyage, but was attendant 
upon the Oregon. The Oregon was her des- 
tination down stream; and she went to this 
Astoria wharf under the direction and orders 
of the master of the vessel, as a convenient 
place for the vessel to receive this fteight and 
deliver her upward-bound cargo. It was not 
convenient— perhaps not possible— for the ves- 
sel to receive this freight at once upon her 
decks. She must first discharge cargo. There- 
fore it was delivered to her upon the wharf. 
This was a delivery in the immediate vicinity 
of the vessel and in the presence of its offi- 
cers; not only that, but at the place appoint- 



ed by the master to receive the goods. In 
addition to this, Hoyt, the purser of the Cas- 
cades, testifies positively that the vessel re- 
ceipted for the whole cargo of the former, 
package by package, and that such receipt 
corresponded with the freight list of the Cas- 
cades, from which the receipt given the libel- 
lant's agent, was prepai-ed. This fact itself 
is primai-y evidence of a delivery to the Ore- 
gon. The whole includes all its parts, and a 
receipt of the whole of the cargo of the Cas- 
cades, includes the package in question, which 
is shown to have been upon her freight list, 
and delivered to her at Portland. True, this 
receipt may be incorrect in this respect, but 
the presmnption is otherwise, and the burden 
of proof is upon the claimant to show where- 
in it is false, if at all. The only evidence op- 
posed to this is the testimony of two or three 
officers of the vessel, who, on being interro- 
gated upon the subject at this late day, an- 
swer that they do not now remember to have 
seen such a package put on board the Oregon, 
Mere negative testimony like this, is of little 
or no weight against well established facts or 
reasonable deductions therefrom. Besides the 
right of the libellant to recover, does not de- 
pend upon the fact ,of whether the padiage 
was actually put on board the vessel or not. 
From the time of its delivery upon the wharf 
at Astoria, it was delivered to the vessel. If, 
thereafter, it was left upon the wharf, or 
stolen therefrom, or dropped in the river 
while the freight was being handled, during 
the night, as is quite likely, the vessel would 
be liable to the libellant for the loss. 

Upon the question of the value of this pack- 
age, the libellant and his wife, are the only 
witnesses who have any direct knowledge. 
The goods contained in it, are alleged to have 
been of a fine quality and superior workman- 
ship, such as are commonly used and worn 
by people of refined taste, and comparative 
wealth. It appears that some eight years ago 
the libellant lived tn New York, and was in 
good circumstances. His subsequent failtu-e 
would not affect the quality or quantity of his 
wife's clothing, owned by her before that 
time, but might induce her to preserve it with 
extraordinary care— at least such valuable 
articles as figured silk dresses, a velvet doak 
and fine shawL One of the claimant's wit- 
nesses testifies, that the wife of the libellant 
dealt with him some years in Portland, for 
dress and household goods, and that she al- 
ways purchased the best article in the market 
Nor do I think that damages for the loss of 
costly weai'ing apparel, are to be measured 
by what such articles might bring at auction, 
as mere second-hand clothing. What they 
were worth to the libellant and his family, 
and what it would cost to replace them, ought 
also to be considered. It must also be borne 
in mind that the claimant has the legal right 
to satisfy any decree which the libellant may 
obtain for the non-delivery of this package 
in legal tender notes, and that as he seriously 
contests this claim, he will most probably 
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satisl^ such, decree in that kind of lawful 
money which has the least commercial value. 
The lihellant is entitled to recover the value 
of the goods, as set forth in his lihel, with 
interest, at the rate of ten per centum on that 
amount, from the time of the non-delivery. 
Decree, that) the lihellant recover §1,- 
342.62%, with costs and dishursements of 
suit. 
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Case No. 10,554. 

OREGON & W. TRUST INV. CO. v. RATH- 
BURN et al. 

[9 Ohi. Leg. News, 377; 4 Law & Eci. Rep. 2.54.1] 

Circuit Court, D. Oregon. July 16, 1877. 

Suit in Equity to Foreclose a Mortgage — 
CosTBACTS — Lex Loci. 

1. Where a foreign corporation loans money 
to an inhabitant of Oregon through the inter- 
vention of an agent resident in Oregon, subject 
to the approval of the corporation at its home 
office, title contract of loan is made in Oregon; 
and unless such corporation had complied at 
the time with the laws of Oregon concerning for- 
eign corporations doing business therein, it is 
void. 

2. Where the notes given for such loan are 
made payable to such corporation at its office 
in Scotland, so far as the performance of the 
contract is concerned, including the rate and 
payment of interest, its validity is to be tested 
by the law of the place of performance, as if 
made there; and this rule is not affected by the 
fact, that a mortgage was given on real property 
in Oregon to secure the payment of said notes. 

[This was a hill in equity by the Oregon 
& Washington Trust Investment Company 
against John A. Rathhum and others to en- 
force the lien of a mortgage.] 
Ellis G. Hughes, for plaintifL 
Julius C. Moreland, for defendants. 

DEADT, District Judge. This cause was 
heard on hill and answer. Giving full effect 
to the denials and statements of the an- 
swer, it appears that the plaintiff is a for- 
eign corporation, having its principal place 
of business in Dundee, Scotland, and had 
not, at the date of the transactions involved 
in this suit, complied with the laws of 
Oregon requiring a foreign corporation, be- 
fore doing business in this state, to appoint 
an attorney authorized to receive service of 
all process in actions against such corpora- 
tion (see Laws Or. 1S64, p. 617, §§ 7, 8); that 
in 1874 the defendant Rathburn negotiated 
a loan of ?10,000 with the agent of the plain- 
tiff at Portland, and gave his promissory 
notes therefor, payable to the plaintiff, with 
interest, at Dundee, together with a mort- 
gage of certain premises sdtuate In Multno- 

1 [4 Law & Eg. Rep. 254, contains only a par- 
tial report] 



mah county, executed by himself and wife, 
to secure the payment of the same; that 
the notes and mortgage were delivered to 
said agent, at Portland, who thereupon de- 
livered to the defendant Rathburn, at the 
same place, the sum of ?9,800 and no more. 
Default Jieing made in the payments of the 
notes, this suit was brought to foreclose 
said mortgage and subject the mortgaged 
premises to sale for the purpose of satisfy- 
ing the same. Upon these facts, the defend- 
ant maintains that the contract of loan is 
void because (1) it was made in Oregon, con- 
trary to the law of the state; and (2) it is 
usurious by the same law. On the contrary, 
the plaintiff maintains that the contract was 
made in Scotland, to be performed there, 
and being valid there, is valid here. 

On the facts stated, I am of the opinion 
that the contract between the plaintiff and 
defendant Rathburn was made in Oregon, 
the former acting through its agent at 
Portland. If the defendant had gone to 
Dundee to procure the loan, or had ob- 
tained it through his agent there, the case 
would have been otherwise. But this trans- 
action took place as a matter of fact in this 
state, although it may have been done sub- 
ject to the approval of the corporation in 
Dundee. The validity of the contract, so 
far as the same depends upon the manner 
of its execution or the capacity of the par- 
ties to it to make the same, is to be tested 
by the law of the place where made,— the 
lex loci contractus. 2 Kent, Comm. 459. 
In Re Comstock [Case No. 3,078], it was held 
by the district court of this district that a 
foreign corporation had no power to make a 
contract in this state until it had complied 
with its laws upon that subject. The con- 
tract of loan being invalid, the plaintiff is 
not entitled to the relief sought. 

The fact that this contract is to be per- 
formed in Dundee,— that is, that the notes 
were to be paid there, — does not make it a 
contract formed or entered into in Scotland. 
So far as the payment of the notes is con- 
cerned, including the rate and payment of 
interest thereon,, the contract is for that rea- 
son to be tested by the laws of Scotland. 
The parties having provided that this eon- 
tract should be performed in Scotland, so 
far as such performance is concerned it is 
to be governed by the "laws of the place of 
performance, as if made there. Andrews v. 
Pond, 13 Pet. [38 U. S.] 77. And the fact 
that the performance of the contract was se- 
cured by a mortgage upon real property in 
this state does not affect the question. De 
Wolf V. Johnson, 10 Wheat. [23 U, S.] 383. 
The mortgage is considered a mere incident 
or accessory of the debt, to be governed by 
the law applicable to the principal- contract. 
Storey, Confl. Laws, § 304. 

Admitting then, for the purposes of this 
case, that judged by the laws of Oregon this 
transaction would be usurious, because the 
sum actually loaned was ?200 less than the 



OEEGON (Case No. 10,565) 



[18 Fed. Cas. page 764] 



sum expressed in tlie notes, it would not be 
void on that account It must appear that 
the contract is usurious by the law of the 
place of its performance,— the law of Scot- 
land,— and therefore void. 

[NOTE. On motion of the complainant, a re- 
hearing was allowed by the district judge, and 
it was held that the mortgage was invalid if 
made contrary to the laws of Oregon. It was 
then suggested by counsel for complainant that 
sections 8 and 9 of the act of Oregon of October 
21, 1864, did not apply to complainant or any 
foreign corporation, except those mentioned in 
tne title of the act, and it was therefore ordered 
that the cause be reargued before the district 
judge upon that question. Case No. 10,555.] 



Case ISTo. 10,655. 

OREGON & W. TRUST INV. CO. v. RATH- 
BURN et al. 

[5 Sawy. 32; 4 Law & Eq. Rep. 650; 10 Chi. 

Leg. News, 58; 6 Am. Law Rec. 523; ITes. 

Law J. 39; 23 Int Rev. Rec. 377.] i 

Circuit Court, D. Oregon. Oct, 25, 1877. 

Place of Contract — Banking Corporations — 

Subject op Aot — Most be Expressed 

IN the Title. 

1. A promissory note made in Oregon, and 
payable in Scotland, is to be considered as if 
made in Scotland. Per Fidd, J. 

2. The validity of a mortgage upon real prop- 
erty in Oregon to secure the payment of such 
a note is to be tested by the laws of Oregon. 
Per Field and Deady, JJ, 

[Cited in Dundee Mortgage, Trust Invest- 
ment Co. V. School District No. 1, 19 Fed. 
372. Cited in brief in Dearborn Foundry 
Co. V. Augustine, 5 Wash. 67, 31 Pac. 328.] 

3. A corporation engaged in loaning its own 
money upon note and mortgage is not a banking 
corporation. 

4. An act entitled "An act to tax and regu- 
late certain named foreign corporations, can- 
not, under section 20 of article 4 of the Oregon 
constitution, contain any provision in relation 
to any other foreign corporation. 

[Cited in Semple v. Bank of British Columbia, 
Case No. 12,659; Dundee Mortgage, Trust 
Investment Co. v. School District No. 1, 19 
Fed. 368; Oregonian Ry. Co. v. Oregon Ry. 
& Nav. Co., 22 Fed. 250, 23 Fed. 235; New 
England Mortgage Security Co. v. Vader, 28 
Fed. 268.] 

Suit to enforce the lien of a mortgage. This 
cause was first heard on bill and answer be- 
fore the district judge who then stated the 
case as follows: "Giving full effect to the 
denials and statements of the answer, it ap- 
pears that the complainant is a foreign cor- 
poration, having its principal place of busi- 
ness in Dundee, Scotland, and had not at 
the date of the transactions involved in this 
suit, complied with the laws of Oregon, re- 
quiring a foreign corporation before doing 
business in this state, to appoint an attorney, 
authorized to receive service of all process in 
any action against such corporation (see Act 
Oct 21, 1864, §§ 8, 9; Or. Laws p. 617); that 
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here reprinted by permission. 4 Law & Eq. 
Rep. 650, contains only a partial report.] 



in 1874, the defendant Rathburn negotiated 
a loan of ten thousand dollars with the agent 
of the plaintiff, at Portland, and gave his 
promissory notes therefor, payable to the 
plaintiff, with interest, at Dundee, together 
with a mortgage of certain premises situate 
in Multnomah county, executed by himself 
and wife to secure the payment of the same; 
that the notes and mortgage were delivered 
to said agent, at Portland, who thereupon de- 
livered to the defendant Rathburn at the 
same place, the sum of nine thousand eight 
hundred dollars, and no more. Default being 
made in the payment of the notes, this suit 
is brought to enforce the lien of said mort- 
gage by the sale of the premises and the sat- 
isfaction of the debt." [Case No. 10,554.] 

The defendants [John H. Rathburn and oth- 
ers] then maintained that the transaction was 
void, because (1) it took place in Oregon con- 
trary to tie statutes thereof; and (2) the loan 
is usurious by the law of the state. To the 
contrary, the complainant maintained that 
the contract was made in Scotland, and to be 
performed there, and being valid there is 
valid here. The court held that the contract 
was formed or entered into in Oregon, and 
contrary to the law of the state upon the 
subject of foreign corporations doing busi- 
ness therein, and was therefore invalid; cit- 
ing In re Comstoek, [Case No. 3,078]; 2 
Kent, Comm. 459; Andrews v. Pond, 13 Pet 
[38 U. S.] 77; Wolf T. Johnson, 10 Wheat 
[23 U. S.] 383; Story, Confl. Law, § 304; but 
that it was not usurious, because the note 
being payable in Scotland, so far as the rate 
and payment of interest is concerned, it is 
considered to be a contract made in that 
country. 

On motion of the complainant a rehearing 
was allowed by the district judge, which took 
place before said judge and Mr. Justice Field, 
On this argument the latter was of the opin- 
ion that the notes, being made payable in 
Scotland, their validity was to be wholly test- 
ed by the laws of that countiy, but that the 
mortgage— the transaction upon which the 
suit is brought, is a contract made and to be 
performed in Oregon, and therefore invalid 
if made contrary to the laws thereof. There- 
upon it being suggested hy counsel for the 
complainant that said sections 8 and 9 do not 
apply to the complainant or any foreign cor- 
porations, except those mentioned in the title 
of the act, it was ordered that the cause be 
reargued before the district judge upon this 
question, which was done. 

Ellis G. Hughes, for complainant 
Julius C. Moreland, for defendants. 

DEADY, District Judge. Section 20 of arti- 
cle 4 of the constitution of the state, declares: 
"Every act shall embrace but one subject 
and matters properly connected therewith, 
which subject shall be expressed in the title. 
But if any subject shall be embraced in an 
act which shall not be expressed in the title, 
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such ax5t sliall be void only as to so mucli 
thereof as shall not he expressed in the title." 
On Octoher 21, 1864, the assembly passed an 
act entitled: "An act to regulate and tax for- 
eign insurance, banking, express and ex- 
change corporations or associations doing 
business in the state." After providing, that 
before doing business in this state, the- cor- 
porations named must make a deposit with 
the treasurer of the state for the security of 
the persons transacting business, with them,' 
upon which deposit a tax should be paid as 
in the case of individual property in the 
state, the act requires, that "A foreign cor- 
poration before doing business in this state" 
must appoint a resident attorney with au- 
thority to receive service of process in any ac- 
tion which may be brought against it in this 
state. It appears from the journal of the as- 
sembly of 1864 that this act was introduced 
as house bill No. 102, and entitled: "A bill 
to tax foreign insurance, banking and ex- 
press companies." In its course through the 
house it was referred to a committee, who 
reported it back with two other bills in re- 
lation to foreign corporations, substantially 
embodied in it, namely, house bill 106, "A 
bill to license and tax foreign corporations 
doing business in this state," and senate bill 
27, "A bill to provide for foreign insm-ance 
companies giving security and appointing 
an attorney to receive service of process, do- 
ing business in this state," with the title 
amended as it now stands, after which it be- 
came a law. The sections under considera- 
tion are evidently a part of the senate bill 
27, enlarged so as to apply to any foreign cor- 
poration. 

For the complaint it is contended that un- 
der section 20 aforesaid of the constitution, 
said sections 8 and 9, so far as they purport 
to apply to corporations, other than those 
mentioned in the title of the act, are void; 
and that the complainant being neither an 
"insurance," "banking," "express," nor "ex- 
change" corporation, is not embraced in the 
subject expressed in the title of the act, and 
therefore not within its constitutional pur- 
view. 

The defendant contends that the complain- 
ant, being engaged in loaning money, is a 
banking corporation, and therefore witiiin the 
purview of the act upon the complainant's 
own construction of it; and that if this be 
held otherwise, still, the matter of requiring 
any foreign corporation to appoint a resident 
attorney for the purpose aforesaid being a 
matter properly connected with the subject 
expressed in the title of the act, said sections 
8 and & are therefore valid and the mort- 
gage made in disregard of them is .not. 

Is the complainant a "banking" corpora- 
tion within the meaning of that term as 
used in the act of October 21, 1SG4? Noth- 
ing appearing to the contrary it is to be pre- 
sumed that the word "banking" is here used 
in its ordinary signification. It is not alleged 
in terms that the complainant is a banking 
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corporation; but only that it is engaged in 
the business of loaning money in Oregon 
upon note and mortgage. Neither does it 
affirmatively appear whose money it loans, 
but the reasonable inference is, "that it loans 
its own money, consisting of its capital stock 
contributed by its shareholders. Under the 
authorities, this is not sufficient to constitute 
the complainant a bank or corporation en- 
gaged in banking. The complainant having 
a certain fund, formed probably from tho- 
contributions or assessments of its sharehold- 
ers, is engaged in. loaning this fimd— invest- 
ing it in trust for these shareholders as its 
name implies— upon note and mortgage in 
Oregon and Washington. For this purpose it 
must be assumed, and no other, it was or- 
ganized. Now, if this constitutes it a banker, 
then every individual who loans his private 
funds in like manner is a banker also. In 
Bank for Savings v. The Collector, 3 Wall. 
[70 U. S.] 512, it is said by the court that, 
"banks, in the commercial sense, are of three 
kinds, to wit: (1) Of deposit; (2) of discount? 
(3) of circulation. All or any two of these 
functions may, and frequently are, exercised 
by the same association." To the same effect 
is the ruling in Oulton v. Savings Institution, 
17 Wall. [84 U. S.] 118; German Savings & 
Loan Soc. v. Oulton, [Case No. 5,362}; Peo- 
ple V. TJtica Ins. Co., 15 Johns. 390; Bouvier,. 
verba "Bank." 

So far as appears, the complainant is nei- 
ther engaged in the business of receiving de- 
posits, discounting the notes of others, nor is- 
suing its own for circulation. True, discount,, 
is in effect, a mode of loaning money; and 
so far as the mischief intended to be guarded 
against by this act is concerned, the differ- 
ence between loaning money by discounting- 
the notes of third persons and doing so di- 
rectly, upon the note and mortgage of the 
borrower, may be immaterial. But the dif- 
ference itself is substantial, and according tO' 
established definitions, distinguishes between 
banking and the mere loan of money.' 

Upon the question whether said sections S 
and 9 go beyond the subject expressed in the 
title of the act there is not much room for ar- 
gument The judicial exposition of the con- 
stitution of the state belongs to the courts 
thereof; and their interpretation of that in- 
strument furnishes the rule of decision for 
the national courts. The only time that sec- 
tion 20 of article 4 supra, has been before 
the supreme court of the state for construc- 
tion is in Simpson V. Bailey, 3 Or. 516, where 
it is said that the object of the provision is. 
"to prevent matters, wholly foreign and dis- 
connected from the subject expressed in the 
title, from being inserted in the body of the 
act." A more limited operation than this 
has not been claimed for the provision. It is 
a very necessary and wholesome restraint 
upon improper legislation, and ought not to- 
be frittered away or unduly circumscribed 
in its operation by considerations of conven- 
ience or expediency. In Simpson v. Bailey^ 
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supra, it is assumed rather than said, tliat 
the provision is mandatory; and so a simi- 
lar one has been held in other states of the 
Union, except California and Ohio, where 
considei-ations like the one suggested seem 
to have induced the courts to declai'e it only 
directory— practically null. Cooley, Const. 
Lim. 150. It will be noticed that the word 
•'subject," where it occurs the second time in 
said section 20, is printed in the compilations 
of 1864 and 1876 in the plural; and assuming 
this to be the correct reading, the complain- 
ant maintains that not only the principal 
subject of the act, but "the matters properly 
connected therewith," if any, must be express- 
ed in the title. The case of Simpson v. Bailey 
appears to have been decided' upon the as- 
sumption that the word is used in the consti- 
tution in the singular. In the Session Laws 
of 1860 the constitution is published with 
this word in the singular number. It is so 
written in the original report of the legisla- 
tive committee of the constitutional conven- 
tions and from a copy of the section duly cer- 
tified by the secretary of state, it appears 
that the word is used in the singular num- 
ber in the enrolled copy of the constitution. 

The subject of this act as expressed in the 
title is the taxation and regulation of certain 
foreign corporations, of which the complain- 
ant is not one. The body of the act goes far- 
ther, and provides in effect that all foreign 
corporations, before doing business in this 
state, shall appoint a resident attorney there- 
in. Is this regulation a matter properly con- 
nected with the subject expressed in the 
title? So far as the corporations named in 
the title are concerned, undoubtedly it is. In- 
deed, as to them, we may safely go farther, 
and say that it is a part of the subject ex- 
pressed in the title— the regulation of "for- 
eign insurance, banking, express and ex- 
change corporations" doing business in Ore- 
gon. But as to corporations not so named 
the case is different. They are different and 
distinct subjects, and the regulation of them 
in any particular is not a mere matter which 
in some way pertains to and may therefore 
properly be connected with legislation con- 
cerning those named in the titie. There is 
no relation or connection between the com- 
plainant and any of the corporations named 
in the title of the act, and therefore a regula- 
tion concerning it is not a matter properly 
connected with or incident to a regulation 
concerning them. Cattle, sheep and hogs are 
distinct objects. One does not pertain to or 
depend upon the other. But some regulation 
applicable to them all— for instance, concern-' 
ing their going at large— might well be tiie 
subject of a legislative act But an act en- 
titied an act concerning sheep and hogs can- 
not contain a valid provision concerning cat- 
tie, because the latter has no connection with 
the former and is no part of the subject ex- 
pressed in the title. In Slewherter v. Price, 
11 Ind. 199, it was held that "an act concern- 
ing promissory notes and bills of exchange," 



which contained a provision concerntag "oth- 
er instruments in writing," was so far void, 
because the subject— other instruments in 
writing— was not expressed in the titte. See, 
also, Cooley, Const. Lim. 149, and cases there 
cited. So in the ease under consideration. 
The act is broader than the title, and so far 
is void. The subject of the act was restrict- 
ed by the titie to certain corporations of 
which the complainant is not one, and there- 
fore no regulation concerning it can be em- 
bodied in the act. The constitution has made 
the title the limit of what the act may con- 
tain, and the court has no power to enlarge 
its scope. When sections 8 and 9 were taken 
from senate bill 27 aforesaid and made ap- 
plicable to all foreign corporations, by some 
oversight the title of the bill was not en- 
larged accordingly, and therefore so far as 
they go beyond the purview of such titie they 
are void. 

I trust it is not necessary to apologize for 
holding this act of the legislature partially 
void, or rather resti-aining the generality of 
the language of sections 8 and 9 thereof, so 
as to confine their operation within the scope 
of the titie— the ti'ue index of the legislative 
intention. It is only to be regretted that the 
matter had not been first passed upon by the 
supreme court of the state, so that this com-t 
might have had an authoritative precedent 
for a guide. In a plain case like this it is as 
much the duty of the court to declare an act 
of the legislature invalid as to reform or set 
aside a contract for mistake or fraud. In so 
doing it but upholds and obeys that supreme 
law— the constitution— to which both courts 
and legislatures are bound to conform their 
conduct. There must be a decree for the com- 
plainant for the relief sought. 



Case :No, 10,556. 

OREGON & W. TRUST INV. CO. v. SHAW 
et al. 

[5. Sawy. 336.] i 

Circuit Court, D. Oregon. Dec. 6, 1878. 

Merger — Assignment of Mortgage. 

1. The record of deeds does not impart notice 
of merger, which depends upon the intention of 
the party or other extrinsic facts; and if any 
one takes a conveyance of premises upon the 
assumption that a former mortgage to his gran- 
tor has been merged in a subsequent conveyance 
of the fee, he does so at his own peril. 

[Cited in Stuhblefield v. Menziea, 11 Fed. 273.] 

2. A party purchasing premises upon which, 
as appears by the record, there is an unsatisfied 
mortgage, takes the conveyance with notice that 
the mortgage is an existing lien in the hands of 
some one; and that he takes subject to it, un- 
less the mortgagee is the owner thereof. 

3. A valid mortgage in the hands of a bona 
fide assignee is preferred to a subsequent one, 
although the assignment is not recorded, unless 
the statute requires such record; but as between 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 



[IS Fed. Cas. page 767] 

bona fide assignees of the same mortgage, the 
assignment .first recorded will have priority. 

This suit is brought to enforce the lien of 
a mortgage executed to the complainant by 
C. W. Shaw and wife upon the south half of 
the donation of John W. Chambers and wife, 
situate in Polt county. Oregon, and being 
parts of sections 31, 32 and 33, in township 
6, south range 3 west of the Wallamet merid- 
ian. 

EUis G. Hughes, for complainant. 
H. "W. Holmes and Claude Thayer, for de- 
fendant Swegle. 

DEADT, District Judge. The cause was 
heai'd on the bill and answer of Charles 
Swegle. The facts appearing therefromi are 
as follows: On April 28, 1877, Shaw bor- 
rowed three thousand dollars of the com- 
plainant, for which he gave his note, pay- 
able on June 1, 1882, with interest thereon at 
the rate of ten per centum per annum, pay- 
able semi-annually; and on the same day, 
as a security for the payment thereof, exe- 
cuted, together with his wife, a mortgage 
upon the premises aforesaid, which was duly 
recorded on May 9, 1877. This mortgage 
contained a clause to the effect, that if de- 
fault was made- in the payment of any of 
said installments of interest, the complain- 
ant might then declare the whole debt due; 
and' such default was made on December 1, 
1877, and. the debt declared due on account 
thereof. On February 12, 1877, one W. Q. 
Adams, being indebted to said Shaw & Co. 
in the sum of one thousand five hundred dol- 
lars, gaye his note for said amount, payable 
to them or bearer, on November 1, 1877, with 
interest at the rate of one per centum per 
month, and upon the same day executed a 
mortgage to Shaw & Co. upon the premises 
to secure the payment of said note, which 
mortgage was duly recorded on February 13, 
1877; and that on said last-mentioned day 
said note and mortgage was, for a valuable 
consideration, transferred by said Shaw & 
Go, to the defendant, Charles Swegle; and 
that he is now the bona fide owner and holder 
of the same. At and from February 12 to 
April 1, 1877, said Adams was the owner in 
fee of said premises, as appeared by the 
records of said county; but thereafter, and 
at the date of the note and mortgage given 
by said Shaw to complainant, the former, as 
appeared by said records, was such owner 
thereof. 

The transfer or assignment of the note and 
mortgage to Swegle was not recorded, but 
complainant had notice of the existence of 
the same and might, with reasonable dili- 
gence, have ascertained the fact of the trans- 
fer to the defendant Swegle. 

It does not appear directly in the bill and 
answer, as it should, that after the mortgage 
to Shaw & Co., and after April 1, but before 
the mortgage to the complainant, Adams con- 
veyed the premises in fee-simple to Shaw, 
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but in thfs way, according to the admissions 
on the argument it came to pass, as stated in 
the pleadings, that Adams was the owner of 
the premises at the date of the mortgage to 
Shaw & Co., and Shaw the owner of the 
same at the date of the mortgage to the com- 
plainant 

The complainant contends that it was enti- 
tled to deal with Shaw as the absolute own- 
er of the premises free of charge or lien, if 
it so appeared upon the record of convey- 
ances in Polk county; and that upon the 
facts stated, at the date of Shaw's mortgage 
to it there was, as appeared lay such record, 
a union of the lien of the Adams mortgage 
and the fee in Shaw whereby it appeared 
therefrom that there was a merger of the 
former in the latter and the mortgage was 
thereby extinguished— satisfied. In the con- 
sideration of this case the interest of the 
mortgagee will be spoken of as a mere lien— 
the equitable doctrine on the subject prevail- 
ing in this state— and the interest of the 
mortgagor as the fee. Witherell v. Wiberg 
[Case No. 17,917]. 

When two estates or interests in the same 
land become united in the same person the 
less estate or interest is annihilated, and in 
law phrase said to be merged or drowned in 
the greater, unless there be some purpose 
beneficial to such person or contrary intent 
declared by him, to prevent it, in which case 
they remain separate. 2 Black, -177; Forbes 
y. Moffat, 18 Ves. 384; Starr v. Ellis, 6 Johns. 
Ch. 396; James v. Johnson, Id. 422, 2 Cow. 
303. 

But in this case there never was any mer- 
ger of the Adams mortgage and fee in Shaw, 
because they were never united in his person 
—Shaw having transferred the former to the 
defendant, Swegle, before he became the 
owner of the latter. Neither did the record 
show that there was any such merger, but 
only, that there might have been. Because 
Shaw owned the mortgage on February 12, 
1877, it did not follow that he owned it on 
April 28, when he received the conveyance 
of liie fee— and upon this material point the 
record was silent. Indeed, it does not ap- 
pear that the conveyance of the fee to Shaw 
even purported to be in satisfaction of the 
mortgage debt, or that there was otherwise 
any relation or connection between them. 

But it matters not what was the state of 
the record, on this question. The record of 
deeds is not made for the purpose of giving 
notice of when the merger of estates takes 
place, and is therefore of no authority upon 
the subject. If a party examines the rec- 
ord and concludes there has been a merger 
of estates in certain premises, and acts upon 
that conclusion he does so at his own risk, 
and if mistaken must bear the consequences. 
Purdy V. Huntington, 42 N. Y. 350. 

As is said in a late work (Jones, Mortg. § 
872), "Inasmuch, therefore, as merger takes 
place or not, according to the actual or pre- 
sumed intention of the mortgagee, subse- 
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quent purchasers cannot rely upon' the rec- 
ord as showing merger. They must go he- 
yond this, and ascertain whether there has 
been a merger in fact; and they act at their 
own peril if they do not require their gran- 
tor to produce the mortgage and note sup- 
posed to be merged, and discharge the mort- 
gage of record, or show that it constitutes a 
part of the title to the estate." 

The question of priority, then, between 
these two mortgages must depend upon the 
proper construction of the statute regulating 
the recording of deeds and mortgages. Up- 
on this point the argument for the complain- 
ant is, that as the record stood at the date of 
its mortgage, Shaw, as the mortgagee of the 
Adams mortgage, had an apparent right to 
adoiowledged satisfaction thereof before the 
elert, and thereby discharge the same; and 
that if he had done so, any one would be 
protected in dealing with him as the absolute 
owner of the property as against the prior 
assignee of such mortgage— the assignment 
thereof not being recorded; and that as the 
effect of the conveyance to Shaw by Adams 
was to satisfy the mortgage of the latter, 
therefore the complainant had the same 
right to deal with Shaw as the owner of the 
property, discharged from the lien of the 
moiiigage, as if satisfaction thereof had been 
directly acknowledged by him on the record. 
In this argument there are several erroneous 
assumptions: First, that the record of deeds 
and mortgages' is but one record, and that an 
entry upon either of them may be qualified 
or affected by an entry in the other. But 
the statute (Or. Laws, p. 518, § 23) provides 
that there shall be separate books for the 
record of deeds and mortgages, and the sat- 
isfaction of a mortgage must be entered in 
the book of such records. Therefore, a sat- 
isfaction of a mortgage entered in the record 
of deeds would be without effect for any pur- 
pose. It is well settled that a deed recorded 
in the book of mortgages, and vice versa, is 
BO record, and gives notice of nothing. 
James v. Morey, 2 Cow. 316. Second, that a 
mortgagee who has assigned his mortgage 
has still authority to acknowledge satisfac- 
tion thereof on the record; or that if he does 
so, his prior assignee is bound by it as 
against a subsequent bona fide purchaser for 
a valuable consideration. 

The statute (Or. Laws, p. 519, §§ 30, 39) 
provides that a mortgage may be discharged 
upon the record thereof "by the mortgagee, 
or his personal representative or assignee" 
acknowledging satisfaction thereof before 
the clerk, or executing a certificate to that 
effect with the formalities of .a deed, and 
presenting the same to the clerk. 

Probably the statute is defective in not 
requiring the party making such acknowl- 
edgment or certificate to produce evidence 
that he is at the time such mortgagee or 
assignee, and is entitled to discharge the 
mortgage. The production of the note and 
mortgage, or the latter only, where there is 



no personal obligation, ought at least to be 
provided for, and an indorsement made upon 
them to the effect that they are no longer in 
force. 

But certainly it cannot be maintained that 
an acknowledgment of satisfaction of a 
mortgage by a person without interest in 
the subject— as a mortgagee after assign- 
ment, or an assignee who has assigned— 
can in any degree affect the right of the as- 
signee, who was then the bona fide owner 
and holder of the debt and security. Such 
an acknowledgment is simply a fraud, and 
if any person must suffer by it, it ought to 
be the person who, by ignorance or careless- 
ness or otherwise, was deceived by it, and 
acted upon it, and not the assignee who ac- 
quired the mortgage .without fault, and is a 
stranger to the fraudulent transaction. As 
well say that a purchaser in good faith from 
the grantee in a forged deed, that has been 
admitted to record, is thereby protected at 
the expense of the true owner, who is with- 
out error or fault in the premises. 

Besides, the assertion that Shaw appeared 
to have the right to satisfy the mortgage 
is based, not upon the record, but an infer- 
ence therefrom, that there was a merger 
of the fee and lien of the mortgage in Shaw, 
which is now shown to have been errone- 
ous. These assmnptions being unfounded, 
the argument based upon them falls to the 
ground. 

But a sufiicient answer to this argument 
lies in the fact that Swegle's mortgage was 
not satisfied on the record, and did not ap- 
pear to be. Prima facie it was still due to 
some one, and therefore not extinguished. 
As it is well said in Jones on Mortgages 
fsection 474): "If the premises are conveyed 
to the mortgagee after he has assigned the 
mortgage, there is no merger of the mort- 
gage title. It makes no difference that the 
assignment is not recorded. ♦ * • Of 
course, the purchaser is charged with con- 
structive notice of the existence of a mort- 
gage, and the continuance of its lien, by its 
record. Having this information, he is 
chargeable in law with the further notice 
that the mortgage is a lien in the hands of 
any person to whom it may have been legal- 
ly transferred, and that the record of such 
transfer was not necessary to its validity, 
nor as a protection against a purchaser of 
the property mortgaged, or any other per- 
son than a subsequent pmrchaser in good 
faith of the mortgage itself, or the bond or 
debt secured by it; but rather that one pur- 
chasing the premises would take them sub- 
ject to the lien of the mortgage irrespective 
of the ownership of it, unless the mortgagee 
was the , owner. That knowledge and no- 
tice made it his duty, in the exercise of 
proper diligence, to inquire whether his 
vendor, the mortgagee, was still the owner 
and holder of the mortgage; and his omis- 
sion to make that inquiry deprives him of 
the protection of a bona fide purchaser." 
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A mortgagee is a purchaser and comes 
within this rule. But it is further contend- 
ed that it was the duty of Swegle to have 
recorded his assignment, and not having 
done so, and the complainant having been 
thereby led to believe that the mortgage was 
still the property of Shaw, -equity will, as 
between the two bona fide creditors, impose 
the loss arising therefrom upon the one 
whose negligence made such loss possible. 

This argument also rests upon the assump- 
tions which are disputed. First, that it was 
the duty of Swegle to have the assignment 
to him recorded; and, second, that the rec- 
ord of mortgages in some way showed that 
the Adams mortgage was satisfied or ex- 
tinguished. 

As to the second assumption that there 
can be no doubt of its incorrectness. From 
the record of mortgages, it appeared on 
April 28, 1877, that the Adams mortgage 
was then a valid subsisting lien on the 
premises as security for the payment of a 
negotiable note not yet due, and nothing 
more. "What else appeared on the record of 
deeds, if anything, was immaterial. 

But as to the first assumption, the ques- 
tion is not so clear; and being one which 
arises simply upon the construction of a local 
statute, it is to be regretted that it has not 
been considered by the supreme court of the 
state. The general utility and convenience 
of recording the assignment of a mortgage, 
or in default thereof of postponing it to the 
conveyance of a subsequent purchaser or 
mortgagor in good faith, and for a valuable 
consideration, which shall be first recorded, 
may be admitted. But it must not be for- 
gotten that at common law a conveyance or 
other instrument relating to real property 
was effective without being recorded, an& 
that the registration of such instruments is 
pui-ely a creature of statute. Unless then 
the statute required Swegle to record the 
transfer or assignment of the Adams mort- 
gage, he is not in fault for omitting to do 
so. It is admitted that there is no specific 
direction in the statute upon the subject. 
The only mention of an assignment^ as such, 
is found in section 27 of the chapter on con- 
veyances (Or. Laws, 519), which provides 
that "the recording of the assignment of a 
mortgage shall not in itself" be notice to 
the mortgagor, so as to invalidate a pay- 
ment made by him to the mortgagee. This 
is merely the assertion of a rule that had 
long been established by the courts, Mur- 
ray V. Lylbum, 2 Johns. Ch. 443; Livingston 
V. Dean, Id. 479; Livingston v, Hubbs, Id. 
512; Hubbard v. Turner [Case No. 6,819]. 

The most that can be said for this provi- 
sion is that it impliedly authorizes an as- 
signment to be recorded, or rather contem- 
plates that it may be recorded by virtue of 
ISfkd.cas, — id 



some other provision or statute. And yet 
by a still stronger implication arising out 
of sections 22 and 34 of said chapter, and the 
very nature of the case, it is provided that 
no instrument affecting the realty, which in- 
cludes an assignment, shall be admitted to 
record, unless acknowledged and certified 
as a conveyance. An assignment of a mort- 
gage may be made by an Instrument in the 
form of a conveyance, and, in such case, 
may be admitted to record. But an assign- 
ment of a mortgage may be a mere writing 
under the hand of the assignor, declaring 
that he thereby assigns the mortgage to a 
person therein named. Such a writing is 
effectual to pass the lien of the mortgage, 
but it would not be entitled to record imless 
acknowledged and certified. But in the case 
of a mortgage given as security for a nego- 
tiable note, the debt being the principal and 
the security the incident, the same may be 
assigned by the simple indorsement or de- 
livery of the note. In such case there is 
no assignment to record. 

In the absence, then, of any legislative 
direction to that effect, there does not seem 
to be any obligation resting upon an assignee 
to record his assignment, to protect himself 
against any subsequent purchaser or mort- 
gagee. As between different assignees of 
the same mortgage, the question of priority 
could not well arise, because an assignment 
without the ddivery of the note and mort- 
gage, except under peculiar circumstances, 
could hardly be considered as made or ac- 
cepted in good faith; yet if such question 
should arise between assignees acting in 
good faith, I suppose that under section 34 
of the recording act, the assignment first 
recorded would prevail, because it is con- 
sidered a conveyance of the interest as- 
signed. But the question here is an alto- 
gether different one, Shaw was not the own- 
er of the Adams mortgage when he made 
the mortgage to the complainant, and his 
conveyance could not affect what he did not 
own. On the record, the mortgage appeared 
unsatisfied and the complainant must be 
held to have taken its mortgage with knowl- 
edge of that fact The equity of the de- 
fendant Swegle being prior in point of time 
is the stronger in law. If the complainant 
has made a mistake It must take the con- 
sequences, and if a fraud has been prac- 
ticed upon It by Shaw it ought not to be al- 
lowed to shift the burden to the defendant 
Swegle. 

A decree win be entered directing a sale 
of the premises, and a distribution of the 
proceeds among ^e parties hereto accord- 
ing to the priority of their liens in point of 
time. 

[This decree was afBrmsd on rehearing. Cas© 
No. 10,557.] 
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Case No. 10,557. 

OREGON & W. TRUST INV. CO. v. SHAW 
et al. 

[6 Sawy. 52.] i 

Circuit Courts D. Oregon. Sept. 1, 1879. , 

MERGEii — U^■IO^^ of Mobtgage and the Fee in 

OiSE Person— Tkassfer of Mobtgage before 

Acquiring Feb— Recording. 

[1. A mortgage transferred by the mortgagee, 
though not recorded, does not become merged in 
the fee afterwards acquired by the mortgagee.] 

[2, Even where a mortgage and the fee unite 
in the mortgagee, there is no merger where the 
mortgagee transfers the mortgage before dealing 
with the property, though such transfer is not re- 
corded.] 

[3. The Oregon statutes do not require a 
transfer or assignment of a mortgage to be re- 
corded, and if there were such requirement, a 
failure to obserTe it would not render such 
mortgage void as against one taking another 
mortgage on the premises.] 

[This was a bill in equity by the Oregon 
& Washington Tnist Investment Company 
against C. W. Shaw and wife and Charles 
Swegle to enforce the lien of a mortgage. 
A decree was entered directing a sale of the 
mortgaged, premises and a distribution of 
the proceeds among the different parties, 
according to the priority of their respective 
liens. Case Ko. 10,556. It is now before the 
court on rehearing.] 

Ellis G. Hughes, for complainant. 
W. H. Homes and Claude Thayer, for de- 
fendant Swegle. 

DEADY, District Judge. After hearing 
this cause on bill and the answer of the de- 
fendant Swegle, the court decided that the 
lien of Swegle's mortgage was never merged 
in the fee, and was prior to that of the 
complainant. Upon the petition of the com- 
plainant a rehearing was granted. After a 
careful study of the learned and voluminous 
brief of counsel for complainant, my con- 
clusion is that: 

1. There never was any merger of the mort- 
gage and fee in Shaw, because the two in- 
terests never were united in him, Shaw hav- 
ing transferred the Adams mortgage to 
Swegle some weeks before he received the 
conveyance of the fee from the former. 

2. The transfer of the mortgage to Swegle- 
by Shaw was valid as against Shaw, even 
if it was necessaiT to record it as against 
a subsequent bona fide purchaser of the 
same property, and therefore the moxtgage 
remained the propeity of Swegle, and could 
not be merged in the fee afterwards ac- 
quired by Shaw from Adorns. 

3. Even if the mortgage and fee had been 
united in Shaw, there was no merger, be- 
cause Shaw, having transferred the foitner 
to Swegle, thereby plainly manifested his 
intent to keep the mortgage and fee sepa- 
rate, and therefore the mortgage to the com- 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



plainant was at most only a conveyance or 
pledge of the premises, subject to the lien 
of the prior mortgage before then trans- 
ferred to Swegle. 

4. The statute of this state does not re- 
quire a transfer or assignment of a mort- 
gage to be recorded, particularly when such 
transfer occurs by operation of law, upon 
the indorsement or delivery of* a promissory 
note for the payment of which it is only a 
security. 

5. If the statute did require thfe transfer or 
assignment of a mortgage to be made after 
the manner of a conveyance and recorded, 
still the failure to record such assignment 
would not render it void as against the com- 
plainant, because it is not a purchaser of 
the same property, the mortgage from 
Adams to Shaw, but only of the fee, sub- 
ject to said mortgage, or rather of a mort- 
gage thereon subsequent to said mortgage. 

6. The complainant, having taken a mort- 
gage with notice upon the record that there 
was a prior unsatisfied mortgage upon the 
same property to secure the payment of a 
negotiable note not then due, has no right to 
complain if the lien of said mortgage is now 
preferred to its lien. Upon the record it 
took a second mortgage without inquiry as 
to the ownership or condition of the first 
one, and If it did so upon an impi-ession that 
the prior mortgage was merged in the es- 
tate of its mortgagor, it acted, as appears, 
upon Insufficient reasons, and must bear the 
consequences of its own mistake. 



Case No. 10,658. 

In re OREGON BULI.BT1N PRINTING & 
PUBLISHING CO. 

[13 N. B. R. 199; 10 Am. Law Rev. 380; 8 
Chi. Leg. News, 81.] i 

District Court, D. Oregon. Nov. 18, 1875.2 

Bankruptcy — Petition against Corporation — 
Repeal of Act of 1867. 

1. A petition to have a corporation adjudged 
a bankrupt may he maintained under section 
5122 of the Revised Statutes by any creditor of 
such corporation, and the provision of section 
12 of the act of June 22, 1874 [18 Stat. 180], 
in relation to the number and amount of the 
creditors required to join in such petition against 
a natural person does not apply. 

[Disapproved in Re Leavenworth Sav. Bank, 
Case No. 8,166.] 

2. The original banlirupt act of 1867 [14 Stat. 
517], and all the acts amendatory thereof, ex- 
cept the act of 1874 aforesaid, were superseded 
by the title "Bankruptcy" of the Revised Stat- 
utes, and repealed by section 5596 of said stat- 
utes. 

3. Quaere, whether such appeal took effect 
from the enactment of the Revised Statutes, on 
June 22, 1874, or from December 1, 1873, the 
date on which said statutes took effect, as de- 
clared in section 5595 thereof. 

1 [Reprinted from 13 N. B. R. 199, by permis- 
sion. 10 Am, Law Kev. 380, contains only a 
partial report.] 

2 [Reversed in Case No. 10,561.] 
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In bankruptcy. 

George H. Durham, foi motion. 
Joseph Simon, contra. 

DEADT, District Judge. On Septemher 10, 
1875, Blake, Eobbins & Co., of San Francisco, 
Lewthwaite & Smith, H. W. Scott and H. 
L. Pittock, of Oregon, filed their petition in 
bankruptcy against the Oregon Bulletin Print- 
ing and Publishing Co., a corporation duly 
formed under the laws of Oregon, stating 
that they constituted one-fourth in number 
and one-third in value of the creditors of such 
corporation, and that the same owed each of 
them debts amountmg in the aggregate to 
four thousand four hundred and eighty-one 
dollars; that "within the six calendar months 
next preceding the date of said filing, said 
corporation committed five several acts of 
bankruptcy; for that, being insolvent, said 
corporation did make four certain payments 
to certain of its creditors, amounting in the 
aggregate to sixteen hundred and ten dollars, 
with intent to thereby give such creditors a 
preference, and also procure its property to 
be taken on legal process, for the purpose of 
foreclosing a chattel mortgage held by one 
of its creditors for the sum of six thousand 
dollars, and praying that for these causes 
said corporation may be adjudged a bank- 
rupt On September 21, the coi-poration filed 
}m answer to the petition, containing, among 
other things, a denial that the petitioners 
constitute one-fourth in number and one-third 
in value of the defendants' creditors; and 
also a separate statement in writing to the 
same effect The petitioners now move to 
strike out said denials as being irrelevant 

The motion is made upon the ground that a 
petition to have a corporation adjudged a 
bankrupt is not% as to the number and value 
of the creditors necessary to join therein, 
^yithin the purview of section 39 of the bank- 
rupt act, as amended by section 12 of the 
Act of June 22, 1874, but is governed in this 
respect solely by section 5122 of the Revised 
Statutes. The latter section is given in the 
titie "Bankruptcy" of the Revised Statutes, 
In place of section 37 of the act of 1867. By 
the latter the provisions of the act were ap- 
plied to corporations. It provided that a cor- 
poration might be declared a bankrupt "upon 
the petition of any creditor or creditors" of 
the same, without any reference to the value 
of their debts. The section, as contained in 
the Revised Statutes, provides that the pro- 
visions of the act shall apply to private cor- 
porations, and that "upon the petition of any 
officer of any such corporation, * * * duly 
Authorized by a vote of a majority of the 
.corporators at any legal meeting called for 
the pm-pose, or upon the petition of any cred- 
itor of such corporation * * * made and 
presented in the manner provided in respect 
to debtors, the like proceedings shall be had 
and taken as are provided in the case of debt- 
ors." The section further provides substan- 
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tially as follows: 1st All the provisions of 
the act "which apply to the debtor or set 
forth his duties" in relation to the bankrupt- 
cy are made applicable to the officers of such 
corporation. 2d. All payments, etc., declared 
fraudulent and void when made by a debtor 
are declared to have the same effect when 
made by a corporation. 3d. All the assets of 
a corporation declared bankrupt are to be dis- 
tributed to its creditors, and no allowance 
or discharge is to be granted to it 

The Revised Statutes of the United States, 
appear to have taken effect from December 1, 
1873 (section 5595 et seq.), but were not enact- 
ed until June 22, 1874. They contahi the title 
"Bankruptcy," numbered 61, which was in- 
tended as a substitute for the bankrupt act 
of March 2, 1867. On the same day congress 
passed "An act to amend and supplement" 
said Act of 1867. By this latter act, section 
89 of the origmal act, the same constituting 
sections 5021, 5022, and 5023 of the Revised 
Statutes, was amended so as to require at 
least one-fourth in number and one-third in 
value of the creditors of a natural parson to 
.join in a petition to have him declared a 
bankrupt. Prior to this amendment it was 
only necessary that one or more creditors, the 
aggregate of whose debts amounted to two 
hundred and fifty dollars, should join in such 
petition. By means of section 5022 the stat- 
ute is first applied to corporations. Upon its 
language it cannot be contended that any 
particular number of creditors whose debts 
are of any particular value are required to 
join in a petition to have a corporation ad- 
judged a bankrupt The words of the section 
are unambiguous and too plain to leave any 
room for construction. "Upon the petition of 
any creditor of such corporation, made and 
presented in the manner provided in respect 
to debtors, the like proceedings shall be had 
and taken as are provided in the case of 
debtors." The petition may be brought by 
"any creditor" of the corporation, without ref- 
erence to the number of its creditors or the 
aggregate of their debts. True, the petition 
is to be "made and presented in the manner 
provided .in respect to debtors." But surely, 
a direction as to the manner in wbieh a peti- 
tion is to be made and presented, does not 
touch the question by whom it is to be made 
and presented— more especially when, as in 
this case, the statute in that immediate con- 
nection—as it were in the same breath— de- 
clares that it may be made and presented by 
any creditor of the corporation. Does section 
39, as amended by the act of June 22, 1874, 
expressly or by necessary implication modify 
or amend section 5122 of the Revised Stat- 
utes in any particular? 

The act of 1874 was passed on the same day 
as section 5122, They are exactiy cotempo- 
raneous, and therefore there is nothing to be 
said in favor of such modification, upon the 
ground that section 39 is the later expression 
of the legislative will. If there really is any 
conflict between the two sections, there is as 
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much reason for holding that section 39 must 
yield to section 5122 as otherwise, so far as 
the time of their enactment is concerned. 
Again, the act of 1874, although it contains a 
general repealing clause (section 21), as to 
"all acts and parts of acts inconsistent "with 
its provisions," does not contain any general 
amendments to the act of 1867, leaving the 
court to ascertain as best it might how far 
and where they are in conflict with the orig- 
inal, and therefore repel it by implication. 
On the contrary, all the amendments are 
specific; each section amended is named. The 
amendment is made by either striking out or 
inserting particular words at particular 
places, or, as in the case of section 39, by re- 
forming the section so as to embody in it the 
desired changes, and then enacting it as 
amended. The rest of the sections are sup- 
plementary to the original act, and not in 
conflict with it. There is, then, no reason 
to presume that the amendment to section 39, 
providing who must join in a petition to have 
a natural person adjudged a bankrupt, was 
intended to amend or modify section 37 of 
the act of 1867 or its substitute, section 5122, 
as to who might maintain a petition to have 
a corporation declared a bankrupt. On the 
contrary, if it was intended to amend this 
section so as to require a certain proportion 
in number and amount of the creditors to join 
in a petition for that purpose, the inference 
from the circumstances is satisfactory, that 
it would have been done specifically ahd di- 
rectly, as in the case of the other twelve 
amended sections. Section 5122 not being 
amended by the act of 1874, it and section 39 
stand in lie same relation to one another 
that they did in the original act. By that, as 
has been shown, while a natural person could 
only be declared a bankrupt upon the petition 
of one or more of his creditors, whose debts, 
in the aggregate, amotmted to two hundred 
and fifty dollars, a corporation might be so 
declai-ed upon the petition of such creditors 
without reference to the amount of their 
debts. 

The two sections are separate provisions re- 
lating to distinct subjects— the one, the in- 
voluntary bankruptcy of natural persons and 
the other that of corporations. They are not 
contradictory or in conflict, and both may 
stand and have effect upon the subject-mat- 
ter to which they respectively relate. The 
reason of the difference between the two sec- 
tions may not be so apparent as the differ- 
ence itself. But several reasons suggest 
themselves. In the case of a corporation the 
bankrupt is neither entitled to any allowance 
nor a discharge. By reason of the adjudica- 
tion it is in effect dissolved, and its existence 
terminated. There is nothing left to grant 
a discharge to. It is stripped of all its prop- 
erty and rights of property, and can acquire 
no more. The law creates it and the law 
destroys it. But in the case of a natural per- 
son, the bantrupt is entitled to an allowance 
and a discharge from his debts upon ceitain 



conditions, and by the act of 1874 (section 12) 
in a ease of compulsory bankruptcy, he is 
entitled to a discharge without reference to 
the proportion between his assets and debts, 
"or the assent of any portion of his cred- 
itors." On this account it may have been 
thought necessary to require, in the case of 
a natural person, a certain proportion in num- 
ber and amount of the creditors to join in 
the petition to prevent collusion between a 
debtor and a friendly creditor. The very fact 
that the act of 1874 (section 12) requires the 
judge to be satisfied that the written admis- 
sion of the debtor that the requisite number 
and amount of creditors have petitioned to 
put him into bankruptcy is made in good 
faith, gives strong color to this suggestion. 
When a statute requires a court to be satis- 
fied that an admission in the pleadings of the- 
defendant that the plaintiff is entitled to sue, 
is made in good faith, it is a reasonable in- 
ference that the enactment was intended to 
guard against collusion. Again, it is well 
known that the amendments contained in the 
act of 1874 were passed under the influence 
of the panic of 1873. Under such circum- 
stances, sympathy for the debtor class may 
have induced congress to provide that a nat- 
ural person should not be forced into bank- 
ruptcy except upon the petition of a large 
proportion of his creditors, and thereby pre- 
vent his being pressed to the wall, unless in 
an extreme case; while, in the ease of an 
artificial person, as a corporation, which is 
created upon the implied condition that its 
existence depends upon its solvency, no such 
consideration would or ought to have effect. 
By the laws of most civilized coxmtries, 
mere inability to pay its debts is a cause of 
dissolution against a corporation. Being in- 
solvent, it has ceased to fulfill the law of its 
being, and ought no longer to exist, unless by 
the consent or forbeai-ance of all its cred- 
itors. iBut if section 39, as amended by the 
act of 1874, is applicable to corporations, then 
their existence may be prolonged with im- 
pimity, against the wishes and interests of 
any number of the creditors less than one- 
fourth in number and one-third in value of 
the whole, long after they are both insolvent 
and banla-upt. Or it may be that the differ- 
ence between the two sections is a casus 
omissus— the result of a mere oversight on 
the part of congress. But however this may 
be the distinction exists, as to who may 
maintain a petition in involimtary bankrupt- 
cy. One rule is prescribed in the case of a 
corporation and another in that of a natural 
person. To confound or obliterate this dis- 
tinction by construction— by the merest as- 
sumption that section 39 was intended to 
modify section 5122— is not only going be- 
yond the oflice and power of a court but 
in a direct opposition to it. As is well said 
by a distinguished commentator: "Upon all 
acts of the legislature, such construction 
should be made as that one clause shall not 
frustrate or destroy, but on the contrary,. 
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shall explain and support another— sound 
exposition requiring effect to he given to ev- 
ery significant clause, sentence, or word in a 
statute." Smith, Const I^w, § 575. 

On the argument of the motion counsel for 
the defendant cited the clause in section 5013 
of the Revised Statutes (section 4S of the act), 
which declares that, in the title "Bankrupt- 
cy," "the word 'person' shall also iaclude cor- 
poration," and argued therefrom, that as by 
section 39 a "person" can only he adjudged 
a hankiTipt upon the petition of a certain 
proportion of his creditors, so is it, also, in 
the case of a "eoi-poration," for the reason, 
that the word "i}erson" being made to include 
that of "corporation," any provision of this 
title relating to a "person" is also applicable 
to a "eoi'poration." This conclusion may be 
Admitted so far as the statute does not oth- 
erwise expressly or by necessary implication 
provide. For instance, the statute provides 
that a "person" shall be entitled to a certain 
allowance out of his property, and under 
certain circumstances to a discharge from his 
debts. Now in these two cases, the word 
"person" does not include a corporation, be- 
cause the statute (section 5122, Kev. St) ex- 
pressly provides that "no allowance or dis- 
charge shall be granted to any corporation or 
joint stock company, or to any person or 
officer or member thereof." But the clause 
cited from section 5013 of the Revised Stat- 
utes, declaring that the word "person" in the 
title "Bankruptcy" shall include "corpora- 
tion," has no application to section 39 of the* 
act of 1867, as amended by section 12 of the 
act of 1874. A few words will make this ap- 
parent. The original act of 1867 and all 
the acts amendatory thereof, prior to that 
of 1S74, are no longer in force. They are 
superseded by the title "Bankruptcy," of the 
Revised Statutes, which is itself a new stat- 
ute, differing in many particulars from the 
original one, and were repealed by section 
0596 of the Revised Statutes on December 1, 
1873, or June 22, 1874. Therefore, section 48 
of the act of 1867, containing this definition 
of the word "person," is no longer in force. 
Section 5013 has taken its place; but this 
section, in declaring the word "person" to in- 
clude a corporation, limits its operation to the 
title "Bankruptcy" of the Revised Statutes. 
Now, section 39 of the act of 1867, as amend- 
ed by section 12 of the act of 1874, is no part 
of the Revised Statutes, but is an independ- 
ent statute passed on the same day as the 
latter. So it follows, that the word "person" 
In that section is not to be enlarged in Its 
operation on account of the definition given 
to it as used in Rev. St tit "Bankruptcy." 
But it may be conceded that in the absence 
of any statute definition to that effect, the 
word "person" should be construed to in- 
clude a coi-poration, unless it appears that it 
was used in a more limited sense. Such is 
the rule prescribed in section 1 of the Revised 
Statutes, which provides that "in determin- 
ing the meaning" of said statutes, or any act 



of congress passed subsequent to February 
25, 1871, "the word 'person' may extend and 
be applied to partnerships and corporations, 
* * * unless the context shows that such 
word was intended to be used in a more lim- 
ited sense." 

The act of 1874 being passed since 1871 is 
within the purview of this provision, and 
therefore the word "person," wherever it oc- 
curs in it, ought to be construed to include a 
corporation, unless the context shows that 
such was not the intention. On this point 
there can be but little, if any, doubt The* 
context, which is the title "Bankruptcy," of 
the Revised Statutes and the contemporane- 
ous act of 1874, shows plainly that the appli- 
cation of the statutes of bankruptcy, includ- 
ing section 12 of the act of 1874, to corpora- 
tions, is generally provided for in section 5122 
of the Revised Statutes, and particularly as 
to who may maintain a petition against a 
corporation. 

It was also objected to this motion by coim- 
sel for defendant, that the allegations sought 
to be stricken out were made in response to 
an allegation in the petition. So far as I 
have looked into them, there seems to be some 
conflict or confusion among the authorities 
upon this point None were cited on the ar- 
gument I think the better rule is to allow a 
motion to strike out irrelevant or imma- 
terial matter in a pleading, although it may 
be a mere denial of an immaterial allegation 
in a prior pleading. But in such case, the 
motion, in analogy to the rule in case of a 
demurrer, should be held to reach back to 
and include the first fault 

The motion to strike out is allowed, includ- 
ing the allegation in the petition concerning 
the number and amount of the creditors join- 
ing therein. 

[NOTE. An adjudication in bankruptcy was 
had, founded on a verdict of the jury. Case 
No. 10,559. Subsequentiy a motion to stay pro- 
ceedings pending a petition for review in the cir- 
cuit court was overruled. Id. 10,560. The case 
was heard by the circuit court on review in Id. 
10,561.] 



Case "No. 10,559. 

In re OREGON BULLETIN PRINTING & 
PUB. CO. 

[13 N. B. R. (1876) 503; 1 1 Gin. Law Bui. 87.] 

District Court D. Oregon.2 

BaNKKUPTCT — BUBDEN OP PBOOP — "INSOLVENCY" 

— Petitiohing Creditor — Evidence against 
Corporation — Paper Signed bt Officer — 
Payment op Debts by Solvent Debtor — An- 
swer to Petition— Waiver op Objection. 

1. In a case of involuntary bankruptcy, the 
burden of proof is on the petitioning creditor. 

2. A debtor is insolvent if his property, put up 
on reasonable notice for sale, where it exists un- 

1 [Reprinted from 13 N. B. R. 503, by permis- 
sion.] 

2 [Reversed in Case No. 10,561.] 
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der the eireumstanees of the case, will not bring 
cash enough to pay his debts. 
[Cited in Ke Jacobs, Case No, 7,159; Re 
Seeley, Id. 12,628.] 

3. A petitioning creditor is not required to 
make full and complete proof of the debtor's 
insolvency, but may o^er proof tending to show 
his insolvency, and the debtor must then explain 
the evidence if possible, for he is best acquaint- 
ed with the condition of his own affairs. 

4. A defense which has been stricken out of 
the case may be given in evidence as an admis- 
sion. 

5. A paper sworn to and filed by an officer of a 
corporation is competent evidence against it, but 
is not conclusive. 

6. No particular or specific evidence of an in- 
tent to prefer is necessary when a payment is 
made by an insolvent debtor, for the act itself 
is sufficient evidence of the intent. 

7. The law will not presume an intent to pre- 
fer when the debtor is not aware of his insol- 
vency, but it is incumbent on him to show it. 

8. The knowledge or motive of the preferred 
creditor is immaterial in an involuntary pro- 
ceeding, 

9. A payment by an insolvent debtor is an 
act of bankruptcy, although it is made in the 
usual course of business. 

10. A debtor who is solvent may pay any or 
all of his debts, although proceedings in bank- 
ruptcy are pendmg against him. 

11. A voluntary contribution received by a 
debtor, does not constitute a debt due by him, 

12. A voluntary agreement between certain 
persons, to which the debtor is in no wise a par- 
ty, to make a contribution to him, does not cre- 
ate an indebtedness to him. 

13. A corporation by appearing and answering 
a petition, thereby admits that it may be pro- 
ceeded against in bankruptcy, and cannot after- 

Sards object that the petition does not allege 
lat it is a moneyed, business, or commercial 
corporation. 

[In bankruptcy. The case was formerly 
heard upon motion to strike out certain de- 
nials in defendant's answer as irrelevant. 
Case No. 10,558.] 

H. G. Thompson and George H, Durham, 
for petitioning creditors. 

Joseph N. Dolph and Joseph Simon, for de- 
fendant 

DBADY, District Judge. The plaintiffs in 
this case, Blake, Bobbins & Co., Leuthwait & 
Smith, H, W, Scott, and H, L. Pittock, 
called in the pleadings the petitioning cred- 
itors, bring this action to have the defendant 
declared a bankrupt. The petition alleges 
that the defendant is a corporation organized 
under the laws of this state, with its place 
of business at the city of Portland, and that 
at the commencement of this action it owed 
debts to certain persons, naming them, 
amounting to about twelve thousand dollars, 
of which sum four thousand fom* hundred 
and eighty-one dollars was due these plain- 
tiffs, and by them provable in bankruptcy; 
that the defendant on June and July 1, 1875, 
was insolvent, and committed two several 
acts of bankruptcy by paying the Western 
Union Tdlegraph Company the sums of six 
hundred and twenty dollars and seven hun- 



dred and ten dollars, with intent to give said 
telegraph company a preference, and also on 
August and September 1, 1875, was insolvent, 
and committed two other acts of bankruptcy, 
by paying to Alexander P. Ankeny on each 
of said dates the sum of one hundred and 
forty dollars, with intent to give said Ankeny 
a preference. The defendant, by its answer, 
admits that it is a corporation formed under 
the laws of Oregon; that it is and was in- 
debted to the plaintiffs, except Scott's debt 
of three thousand dollars, as alleged; that 
the several payments to the telegraph com- 
pany and Ankeny were made by it as alleged; 
and denies that it is or was indebted to Scott; 
that it is or was insolvent at the dates of said 
payments, or any of them; that said pay- 
ments or either of them were made with intent 
to give said telegraph company or Ankeny 
a preference; but avers that said payments 
and each of them was made in the ordinary 
course of its business, when and as they be- 
came due, and without any intent to prefer 
said creditors, or to defeat, hinder, impede 
or delay the operation of the bankrupt act. 

In the com-se of the argument, something 
has been said about the nature and operation 
of the bankrupt act [of 1867 (14 Stat. 517)],— 
the law under which this proceeding takes 
place. It is hardly necessary to say to you, 
that you and I are both here to administer 
the laws as we find them; and it does not be- 
come us in any way to obstruct the fair and 
fuU administration of any of the laws of the 
United States on account of our personal 
opinions or prejudices concerning its proprie- 
ty or expediency. The bankrupt act has been 
enacted by the congress of the United States, 
representing the people of the United States, 
in pursuance of an express authority to that 
effect in the constitution of the United States. 
It is intended to meet the case when a debtor 
becomes unable to pay his debts as they be- 
come due in the ordinary course of business, 
to prevent any of his creditors from getting 
an advantage over the others, either by the 
pertinacity or industry of such creditor or 
connivance of the debtor. It goes upon the 
just and proper theory that the property of an 
insolvent debtor belongs to his creditors and 
not to himself, and that such creditors have 
a right to dispose of it and distribute the 
proceeds among themselves in proportion to 
the amount of their respective claims; that 
such debtor has not a right to dispose of and 
distribute it among his creditors as he may 
think proper or feel inclined to; and that 
this is a just and proper view of the subject 
it seems to me cannot be successfully gain- 
said. The law also proceeds upon the theory 
in such cases, that economy, and the interest 
of the debtor and the whole body of creditore 
will be promoted, by preventing separate and 
expensive proceedings by each of such cred- 
itors, and therefore the whole matter of the 
insolvent estate, and the claims of the re- 
spective creditors upon it, shall be settled in 
one proceeding, with as little controversy and 
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expense as possible. There is then no special | 
hardship in this law as compared with any 
other intended to regulate the rights and re- 
lations between creditors and an insolvent 
debtor. In some respects- it is a hardship 
and an unpleasant thing to enforce the col- 
lection of a debt against a failing party by 
any means which can be provided, and which 
at the same time are effective. But as long 
as debts are to be collected by legal proceed- 
ings, and insolvent debtors are required to 
surrender then: property to their creditors, the 
proceedings provided by the bankrupt act are 
as humane, just, and economical a mode of 
accomplishing this end as has ever been de- 
vised. 

A question has been made at the last mo- 
ment in this case as to whether the law 
casts the burden of proof upon the plaintifEs 
or defendant As the law stood prior to 
June 22, 1874, it contained a provision in 
section 41, which in effect required the debt- 
or to show upon the trial that the facts 
stated in the petition were not true, or else 
the verdict should be found against him. 
In some respects this was a harsh and hard 
rule of evidence, but from the nature of the 
case, in most respects it did not differ in 
operation from the ordinary rule on the sub- 
ject, aiost, if not all of the material allega- 
tions in a petition in banlmiptcy relate to 
the conduct of the debtor or the state of his 
affairs. In the nature of things, he is usual- 
ly better informed as tathe truth and details 
of the alleged transactions than his creditors 
can be. Therefore, upon slight proof against 
him in these respects he would be called 
upon to explain and show that his conduct 
had been proper or that his estate was sol- 
vent. By section 14 of the act of June 22, 
1S74 (18 Stat 182), section 41 of the act of 
March 2, 1867, was amended so as to repeal 
this provision requiring the debtor to dis- 
prove the facts in the petition, and therefore 
counsel for the defendant contends that the 
burden of proof is now upon the plaintiffs. 
On the other hand*counsel for the plaintiffs 
insist that the act of June 22, 1867, supra, 
is void and inoperative, because the said act 
of March 2, 1867, was repealed by the first 
clause of section 5596 of the Revised Stat- 
utes on said June 22, 1874, and, therefore, 
there was no such act in existence to amend, 
at the time of the passage of the supposed 
amendatory act How this question should 
be decided I am not quite certain in my own 
mind, but for the purposes of this trial I 
will follow my impression, and hold that the 
act is operative, and that the rule prescribed 
in section 41 of the act of March 2, 1867, is, 
therefore, changed. This being so, the bur- 
den of proof in this case is upon the plain- 
tiffs, and the defendant is not called upon to 
show that the facts stated in the petition are 
not true, except it be in such particulars and 
under such circumstances as your attention 
will be called to particularly hereafter. 
It is incumbent upon the plaintiffs, then, 



to make out their case to establish to your 
satisfaction under the instructions of the 
court three things: 1. That the defendant 
owed the plaintiffs, or some of them, the 
debts alleged to be due them in the petition. 
2. That the defendant was insolvent at the 
dates of the several payments to the telegraph 
company and Ankeny, or one of them; and 3, 
that said defendant made said payments or 
one of them, being so insolvent, with intent to 
give such creditor a preference over its other 
creditors. Upon the first point you can have 
no difficulty, as it is admittejl by the defend- 
ant in its answer that it did owe all the plain- 
tiffs' debts as alleged in the petition, except 
Scott's. That admission is sufficient upon 
this branch of the case to enable plaintiffs 
to maintain this action. As to the second 
point, it is a matter for you to decide, and I 
instruct you upon it as I have heretofore 
held, in Re Randall [Case No. 11,551], that a 
party is insolvent when he is unable to pay 
his debts as they become due, no difference 
whether it is probable or not that if time 
is granted him he may be able to pay them . 
sometime thereafter. A debtor must pay 
his debts in money; that is the only legal 
tender. He must be able to pay them in 
money; either because he has the money 
at the time or because his property, tC put 
to sale at once, could be converted into cash 
sufficient to pay them. This is as favotable 
an exposition of the matter for the defend- 
ant as can be made. The defendant need 
not have the money on hand to pay its debts 
—not a cent of it— but if its property, put 
up, upon reasonable notice, for sale, where 
it exists, under the circumstances of the 
case, will bring cash enough to pay its 
debts, it is not insolvent— it is able to pay, 
and, therefore, solvent. But if it will not, 
then it is insolvent— unable to pay. As this 
court said in Re Randall, supra, if the 
amount of a debtor's debts cannot be made 
out of his property on legal process— on ex- 
ecution—when they become due, he is insol- 
vent This is a question upon which the 
plaintiffs are not required to make that full 
and complete proof that they would be of 
an ordinary issue in which they held the af- 
firmative. Although the burden of proof is 
upon them, this is rather in the nature of 
proving a negative, or of a proposition con- 
cerning which the facts are best known to 
the adverse party. The defendant knows 
best what its assets are, what its debts are, 
and what the condition of its affairs is. 
It can most conveniently and certainly show 
the state of its affairs, and whether it is in- 
solvent or not; and, therefore, when the 
plaintiffs offer proof tending to show that 
the defendant is insolvent and unable to pay 
its debts, explanation, so far as it appears 
that it can conveniently make it is required 
at its hands. If any explanation of its af- 
fairs, which it appears to you it could con- 
venientiy have made,, is not made by it, this 
is a, cireimistance against the defendant to 
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be considered by you in making up your 
minds upon tliis question. Still, in tbe mat- 
ter of proof, you must be satisfied as rea- 
sonable men, considering tbe definition of in- 
solvency giyen you by the court, that the 
defendant was insolvent at some of the 
dates of the alleged preferences, before you 
can find by your verdict that it was so. 

In considering this question, you should 
take into account the nature of the defend- 
ant's property— what it . consisted of— how 
marketable it was— whether it was of a kind 
that could be sold in the market at any time 
for something like its cost or ordinary value, 
or otherwise. If the defendant's me'ans are 
in unsalable property, and it must be con- 
verted into cash for the purpose of paying 
its debts, it is the misfortune of the defend- 
ant, and it must bear the consequence of that 
misfortune. That circumstance does not 
preclude the plaintiflCs from demanding their 
debts, or seeking the collection of them by 
any mode appointed by the law. It is al- 
leged in the petition that the debts of the 
defendant, at the time of the filing thereof, 
amounted to nearly twelve thousand dol- 
lars. The answer of the defendant admits 
this allegation, except as to the debt claimed 
by Scott, upon which three thousand dol- 
lars is alleged to be still due. Counsel for 
the respective parties footed up in their ar- 
guments to you the statements made hj the 
witnesses as to the value of the defendant's 
propeity. So far as this branch of the case 
then is concerned, take this property, and 
from the evidence, considering the kind of 
property it is, and relying upon your judg- 
ments and experience as men of common 
sense and ordinary observation, and say 
what it is worth— was worth on or between 
the date of the alleged preferences— what it 
was worth in cash— what could be realized 
from it on execution. Then ascertain what 
the defendant owed at the same time, and 
compare them; and if what it owed was 
substantially in excess of what its property 
was worth, the defendant was insolvent; 
but if not, then it was not insolvent. 

A written admission of the defendant's 
has been offered in evidence upon this point, 
which it is the duty of the court to construe 
and give you the effect of. Eleven days 
after this action was brought, the defendant 
filed this paper in this court as a defense to 
the action. It was afterwards determined 
by the court that it was no defense, and it 
was stricken out of the case. But, never- 
theless, it is a part of the files and records 
of this court, and is an admission as to the 
facts contained in it The paper reads: "It 
(the defendant) denies that one-fourth in 
number of its creditors have petitioned to 
have it adjudged a bankrupt; and it denies 
that the aggregate of the debts of said cred- 
itors, filing said petition, constitute an 
amount one-third of the debts provable 
against it under the act of congress, entitled 
'An act to establish a uniform system of 
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bankruptcy throughout the United States, 
approved March 2, 1867.'" This is an ad- 
mission, statement, or assertion that four 
thousand four hundred and eighty-one dol- 
lars, which I believe to be the aggregate of 
the debts stated in the petition as being due 
the plaintiffs, was not one-third of the debts 
of the defendant, provable against it in banic- 
ruptey. Of course, if this statement be true, 
the debts of defendant would amount to not 
less than thirteen or fourteen thousand dol- 
lars. But the writing proceeds: "And the 
Oregon Bulletin Printing and Publishing 
Company avers that the creditors filing said 
petition constitute less than one-fifth in num- 
ber of its creditors, and the aggregate of their 
debts provable under said act amounts to loss 
than one-twenty-fifth of the debts so prov- 
able." If this statement is to be construed 
as referring to all the petitioner's debts, the 
same as the first one, it would follow that 
the debts of the company were then about 
one hundred thousand dollars, because twen- 
ty-five times the sum of the petitioner's debts 
amounts to that sum, and more. 

It is contended on the part of the defend- 
ant, that the natural and legal signification 
of these words, "And the aggregate of the 
debts provable under said act amounts to 
less than one-twenty-fifth of the debts so 
provable," is, that the debts of the petition- 
ers, which the defendant admits to be debts 
due by it and provable against it, are only 
one-twenty-fifth of the whole debts of the 
corporation. There is no allegation in this 
statement that the alleged debts of the peti- 
tioners do not exist; there is no direct al- 
legation to that effect, nor that they are not 
provable under the act; but it Is claimed 
that the statement In the writing that the 
aggregate of the debts of the petitioners 
provable under the act is less than one- 
twenty-fifth of the whole debts of the cor- 
poration does not admit that any of such 
debts are provable. It seems to me that 
this is rather a fine distinction to put upon 
the matter, and that it* is not the natural 
and ordinary signification and effect of the 
words, "the aggregate of their debts prov- 
able under the act amounts to less than one- 
twenty-fifth of the whole debts of the de- 
fendant." However, I leave it for you to 
say what is meant by the statement. If it 
means that the aggregate of the petitioner's 
debts is only one-twenty-fifth of the whole 
debts of the corporation, then it is an ad- 
mission that the debts of the corporation 
exceed the sum of one hundred thousand 
dollars. On the other hand, if it be as- 
sumed, as now claimed by the defendant, 
that there is an implied protest or asser- 
tion in this latter statement that all the 
debts of the plaintiffs were not provable 
under the act, still, it being now admitted 
that all the debts of the plaintiffs we're then 
due and provable under the act, except 
Scott's, it is an admission that the debts ^^f 
the corporation amounted to more than twon- 
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ty-flve times the aggregate of the plaintiffs' 
debts, less Scott's— or a sum near thirty- 
seven thousand dollars. 

"With these suggestions, I -leave this state- 
ment -with you, to find the legal effect and 
purport of the -words used in it— for you 
to construe and give its effect along with the 
other proof in this case; only adding this: 
a corporation is an invisible, intangible be- 
ing; it is a legal entity, and an abstraction; 
it has no personal existence except through 
its officers, and whatever they do, it does, 
and it is bound by them the same as you 
are bound by your acts in your 'own affairs. 
A corporation cannot say, "True, this man 
said so and so, and he was our manager 
and secretary, but we are not bound by what 
he said,"— any more than you can. Corpora- 
tions are represented to the world, and the 
world deals with them, through their officers; 
and whatever such officers do, binds the cor- 
poration the same as if it was a natural 
person. Of course, it is not always con- 
cluded by them any more than a natural 
person. It may show that the truth is other- 
wise, except where the law in particular 
cases estops a person to deny what he has 
said. A corporation is the same as a natural 
person In this respect; whoever represents 
It for the time being is the corporation, and 
whatever he does or says is its act In this 
case, the president of the corporation, Mr. 
Denny, deliberately came into this court, 
filed this paper, signed by him, and verified 
by his oath, to the effect that the debts of 
the petiUoners provable under the act did not 
amount to one-twenty-fifth of the debts of 
the company. But the defendant is not con- 
cluded by this statement. It may show that 
it was a mistake— that the contrary is true. 
But it is sufficient evidence of the facts con- 
tained in it, and imless explained, it is suffi- 
cient for you to act upon, just as any other 
solemn admission of any other person. If 
you should be satisfied from the evidence 
that it is incorrect, that it was a mistake, 
from whatever motive or reason it was made, 
then you would not follow it But you are 
not to jump at the conclusion that it is a 
mistake, because an admission made under 
those circumstances by a party represent- 
ing a coi-poration is presumed to be true. 
But as I have already stated, the corpora- 
tion is not conclusively bound by It; and if 
upon the whole evidence you are satisfied 
that the fact is otherwise, you ought to act 
accordingly. 

In regard to the claim of Scott, it is only 
material in this case upon the question 
whether the defendant is insolvent or not. 
If the defendant owed Scott this amount of 
money, of course, the fact is a material ele- 
ment in the inquiry whether It was solvent 
or insolvent Otherwise it is not a matter 
to be inquired of in this case, because there 
are enough of admitted claims to maintain 
tliis action. Evidence has been introduced 
by the plaintiffs from the books and em- 



ployees of the defendant, that Scott fur- 
nished It some five thousand five hundred 
dollars in money. It appears that during 
the summer of 1874 he furnished the book- 
keeper of the defendant certain amounts of 
money from time to time, which money it 
had the benefit of. Prima facie, this shows 
that the defendant owes Scott that amount 
of money. But that may not be the case. 
There may be something behind this which 
would show the fact to be otherwise. But 
unless the defendant does show the con- 
trary, if you believe the evidence of the 
plaintiff upon this point, you.should find that 
the defendant owes Scott as stated in the 
petition. The only evidence offered upon this 
point by the defendant is a deed or decla- 
ration of trust executed by Scott, from which 
It appears there, had been conveyed to him 
absolutely by the Oregon Keal Estate Com- 
pany certain blocks of land in East Port- 
land. This instrument was executed to 
show the true nature of that transaction, 
and by it Scott acknowledges that he is not 
the absolute owner of the property men- 
tioned, but that he holds it in trust for the 
purpose therein mentioned. By this instru- 
ment Scott acknowledges that he holds this 
property as a security for any money he 
might advance to the defendant The tran<!- 
action is not one between the Oregon Real 
Estate Company and the defendant, but the 
former and Scott, for his security. Scott 
might have pledged this property for this 
money, or he might have obtained it in an- 
other way, but, however he obtained the 
money, he furnished it to the defendant, and 
for aught that appears in this instrument, 
he is its creditor to that amount, and not 
the Oregon Ileal Estate Company. There- 
fore, I instruct you that this instrument does 
not in any way affect the case upon this 
point. 

As to the third point in the plaintiffs' case: 
The payments to the Western Union Tele- 
graph Company and Ankeny, or some of 
them, must not only have been made when 
the defendant was insolvent, but with an in- 
tent to prefer such creditor. If you find 
that the defendant was solvent when these 
payments were made, that will be the end 
of your Inquiry, and your verdict should be 
for the defendant. But if you should find 
that the defendant was insolvent at the time 
any of these payments were made, then such 
payment being made with intent to prefer, 
is an act of bankruptcy. The bankrupt act 
declares that any debtor who, being insol- 
vent, shall make any payment with intent 
to give a preference to one or more of his 
creditors, may be adjudged a bankrupt. If, 
then, the defendant was insolvent at the 
time it made any of the payments alleged 
in the petition to the Western Union Tele- 
graph Company, or Ankeny, it thereby gave 
a preference— that is, it paid these parties 
their debts in full when it was not able to 
pay all its creditors in full, and by so much 
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as it paid tliese parties more than their 
proportion of the assets, it preferred them to 
its other creditors; and in this respect it 
makes no difference whether the transaction 
was a great or small one. If a debtor, be- 
ing insolvent, pays any creditor the full 
amount of his debt, he thereby gives him a 
preference. This is the natural and neces- 
sary consequence of his act. No particular 
or specific evidence is necessary to prove the 
intention to prefer. The act itself is suffi- 
cient evidence of the intent, because a party 
is presumed to intend the natural and neces- 
sary consequences of his act. For instance, 
if either of you had but one hundred dollars 
in money, and owed four other persons one 
hundred dollars each, and were to pay one 
of them, who might be your friend, that 
one hundred dollars, it is to be presumed 
that you intended to prefer Mm to the others; 
the law makes this presumption, because 
such is the natural and necessary conse- 
quence of your act. • 

The only exception to this conclusion is, 
where an insolvent debtor makes a payment 
which is a preference, believing himself sol- 
vent, or not being aware of his insolvency. 
In such case the law would not presume that 
he mtended the preference. A debtor may 
be insolvent and not know it; but if such be 
the fact, it is incumbent upon him to show it. 
The law presumes that a person, and par- 
ticularly a corporation, knows the state of 
its own affairs; and if the fact is otherwise, 
the party claiming the benefit of it must show 
it. If a debtor is in fact ignorant of his own 
insolvency, the law will not presume that 
he made a payment with intent to prefer, al- 
though such was the effect of it; or rather 
proof of his want of knowledge will over- 
come the presumption that he did so intend. 
Upon this point I have been asked by the 
defendant's counsel to instruct you, that if 
the parties who received these payments did 
not know that the defendant was insolvent, 
then there was no intent to prefer. I decline 
to give you the instruction, because, so far as 
this proceeding is concerned, it is immaterial 
what was the knowledge or motives of the 
parties who received these payments. Coun- 
sel for the defendant also asks me to instruct 
you, that a payment made in the ordinary 
course of business, and for the purpose of car- 
rying on such business, is not within the pur- 
view' of the provisions of the act relating to 
payments by an insolvent with intent to pre- 
fer, and that an insolvent debtor making a 
payment under such circumstances does not 
thereby commit an act of bankruptcy. I do 
not so understand the law. If a debtor is in- 
solvent and unable to carry on his business, 
there is only one of two things to be done. 
He must either stop business, or go on with 
the consent of his creditors. He is dealing 
with other men's property— the property of 
his creditors— and he must stop then or get 
their consent to go on. The payments to the 
Western Union Telegraph Company and An- 



keny, if made when the defendant was in- 
solvent, are acts of banln-uptey. The defend- 
ant, if insolvent, had no right to carry on busi- 
ness except wilii the consent of his creditors; 
it had no right to pay any of its debts in full. 
I am also asked by counsel for defendant to 
instruct you that it is admitted inthepleadings 
that these payments were made by the de- 
fendant in the usual and ordinary course of 
its business, when and as the same became 
due, without any intent, object, or design to- 
hinder or obstruct the operation of the bank- 
rupt act I decline to give the instruction, 
because the question in this case is not wheth- 
er the defendant made these payments witk 
intent to hinder, delay, impede, or obsti'uct 
the operation of the bankrupt act, although 
such may have been the ordinary effect of 
them, but whether it made them with intent 
to give the parties receiving them a prefer- 
ence. It is true that it is admitted in the 
pleadings that these payments were made in 
the ordinary and usual course of business, but 
that is an immaterial matter, except as you 
may think it throws light upon the question 
of the defendant's insolvency at the time they 
were made. The fact that these sums were 
paid as such payments were usually made for 
telegrams and rent— on the first of the month. 
— does not change the character of the act, 
because the defendant had no right to make 
such payments, if it was insolvent, at the ex- 
pense of its other creditors. But the fact 
that it was not an extraordinary transaction 
—one not out of the usual mode of doing its- 
business— may be considered by you, and giv- 
en such weight as you think it ought to have. 
If a debtor makes an unusual payment to a 
particular person, it may be inferred from 
that fact, or it may tend to prove, that he is 
in failing circumstances, and intended to pro- 
vide for this person. But no such inference 
could be made from these payments on any 
such ground, for they were not unusual or 
out of the ordinary course of business. But 
it does not follow from this fact that the 
debtor was solvent. 

Counsel for defendant asks me to instruct 
you, that under the bankrupt law, a debtor 
cannot pay his debts after proceedings in 
bankruptcy have been commenced against 
him. This instruction is asked for, I sup- 
pose, to meet the suggestion to you in the 
closing argument of plaintiffs' coimsel, which 
was, that if the defendant was solvent, why 
didn't it pay its dfibts and stop this proceed- 
ing; and you were asked to infer from the 
fact that it did not pay them, it was unable 
to do so. Upon this point I instruct you, that 
a debtor who is solvent may pay any or all 
of his debts, whether proceedings in bank- 
ruptcy are pending against him or not. Un- 
der such ciremnstances, a creditor might be 
disinclined to receive his debt and run the 
risk of being charged with knowingly re- 
ceiving a preference, imless he had good rea- 
son to know or believe that the debtor was 
solvent notwithstanding the proceedings in 
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banliruptcy. But there is nothing in the fact 
that proceedings in hanliruptcy are pending 
against a debtor which prevents him from 
paying his debts if he is in fact solvent. 
True, if the. creditors, for fear of forfeiting 
their debts, will not receive them, he cannot 
do more than offer to pay them. But if a 
debtor Is able and willing to pay all his debts, 
there can be no rislr or danger in any creditor 
accepting his debt, because the payment of 
all his debts cannot operate to prefer any one, 
and, therefore, there is no one to question the 
transaction. Besides, the very fact of pay- 
ment in full proves that he is, so far as the 
creditors are concerned, solvent If a debtor 
has the means of paying all Ms debts in full, 
there can be no difficulty about doing it, 
even if proceedings in banliruptcy are pend- 
ing against him; and therefore you have a 
right to take into consideration the fact that 
this proceeding is pending against this de- 
fendant upon these debts, and draw such in- 
ference therefrom as men of ordinary sense 
would do. In this connection, you may also 
consider the fact, that the defendant sus- 
pended business shortly before the commence- 
ment of this action. No particular explana- 
tion has been given of this suspension except 
what appears from the testimony x)f Mr. Ode- 
neal, the business manager of the defendant. 
Corporations engaged in the business of pub- 
lishing newspapers do not usually suspend 
operations without some reason for it. It 
also appears that the newspaper of the de- 
fendant was supported for some time— for 
eight months— by the voluntary contributions 
of certain persons who were interested in 
maintaining its existence; and this is a cir- 
cumstance to be considered by you, and you 
are to say for yourselves whether a solvent 
corporation would be supported by voluntary 
contribution from the outside or not Page 
45 of a book, which is admitted to be the rec- 
ord or minute of the proceedings of the de- 
fendant has been offered, in evidence by the 
plaintifEs to prove that the mortgage executed 
to Odeneal was authorized by a vote of the 
directors. This minute or record of the pro- 
ceedings also contains certain directions con- 
cerning the giving of a mortgage and note to 
Scott, oneof the plaintiffs in the case. Counsel 
for defendant ask you to make an Inference 
from what is therein stated concerning its in- 
debtedness to Scott, and that I 'instruct you, 
the entry in this respect is to have the same 
effect as if it had been introduced by the de- 
fendant, which I do. You are to consider this 
page of this record as evidence before you; 
and, so far as it tends to prove any disputed 
fact in the case, you will give it whatever 
weight you think it is entitled to. 

Counsel for defendant also asks me to in- 
struct you, that the volimtary contributions 
received by the defendant are not debts ow- 
ing by it, and that the amount of such con- 
tributions promised but not paid are to be 
considered as its assets. It appears from the 
evidence, and Is admitted in the argument, 



that between October, 1874, and May, 1875, 
the defendant received from certain parties 
four thousand dollars, at the rate of five hun- 
dred dollars per month, to enable It to pub- 
lish its newspaper; that this sum was fur- 
nished by these parties in pursuance of a 
written agreement with one 'another to that 
effect; and that when the defendant suspend- 
ed business, there was behind on said sub- 
scription the sum of two thousand dollars, or 
four months' contributions. Upon this point 
[ instruct you, that the four thousand dollars, 
being a voluntaiy contribution, is not a debt 
owing by the defendant, and Is not to be 
counted among its debts in ascertaining the 
question of its insolvency. For the same 
reason, the two thousand dollars is not a debt 
due the defendant, and cannot be counted 
among its assets. The defendant's counsel 
ask me to instruct you, that this two thou- 
sand dollars is a debt due the coiporation, be- 
cause certain parties agreed between them- 
selves to pay it. When it appears that twa 
or three, or more persons agree together upon 
or for a sufficient consideration to pay a sum 
of money to a third person— as for instance^ 
this defendant— I am inclined to the opinion,^ 
and so instruct you, that the defendant would 
be entitled to claim performance of the agree- 
ment at the hands of either of them, and that 
the amount, while unpaid, would be a debt 
due to it. But a mere voluntary agreement 
between parties to perform such an act ta 
which the defendant is in no wise a party, 
I don't think is founded upon a legal con- 
sideration, and, therefore, would not raise an 
indebtedness to the defendant So far, then, 
as these contributions are concerned, they are 
neither assets nor debts. The only effect 
they can have in this ease Is upon the ques- 
tion of solvency. The transaction suggests 
the inquiry, whether it is probable that a sol- 
vent corporation would depend upon the vol- 
omtary contributions of its friends to carry on 
its business. 

It is now first objected by the defendant,^ 
that it does not appear from the petition that 
the defendant is a "moneyed, business, or 
commercial corporation;" and, therefore, this- 
court has not jurisdiction of this action; 
and I am asked to instruct you on that ground- 
that your verdict must be for the defendant 
The bankrupt act, by its terms, only applies- 
to "moneyed, business, or commercial corpo- 
rations," and does not reach other kinds of 
corporations, such as charitable, religious, and 
literary societies. There is no allegation in 
the petition that this defendant is "a mon- 
eyed, business, or commercial corporation;"" 
but it is suggested by counsel for the plain- 
tiffs that the court must take notice that it 
is one of these three kinds, because it iS' 
alleged to be a private corporation formed 
under the laws of Oregon, and that no pri- 
vate corporatjon can be formed under such 
laws but for some such purpose. But the 
corporation law of the state provides for the 
incorporation of religious, charitable, literary^ 
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and other societies, wliicli are, to all intents 
and purposes, private corporations, in contra- 
distinction to public or miinicipal corpora- 
tions, sueh as counties, cities, etc., wliicli are 
invested with a portion of the political power 
of the state for the management of their af- 
fairs and the government of those who come 
within their limits. It may be that the alle- 
gation in the petition, that the defendant is a 
private corporation formed under the laws 
of Oregon, and that its principal place of 
business is in this county, taken in connec- 
tion with the fact that the very name of the 
defendant indicates that it was organized for 
the purpose of engaging in, and carrying on, 
the business of publishing and printing, 
shows svifficiently that it is a business corpo- 
ration. But I am not prepared to pass upon 
the question in this view of it, and refuse the 
instruction on the ground that the objection 
comes too late. If the defendant relied upon 
this matter as a defense to the action, it 
should have raised the question by its plead- 
ing. I think that by answering the petition 
.and not making the objection, it waived it, 
and admitted that it was such a corporation 
^s might be proceeded against in bankruptcy 
and adjudged a bankrupt Deciding this 
question upon the spur of the moment, I may 
be mistaken, but while I have not perfect con- 
fidence in the correctness of this conclusion, 
I instruct for the purposes of this trial,, that 
this action may be maintained notwithstand- 
ing this objection. 

Take this case then, gentlemen, and find 
•such a verdict thereon as evidence may indi- 
cate or satisfy you should be found- Your 
verdict may be: We, the jury, find for the 
plaintiffs or defendant, as the case may be. 

The jury, after a short absence, returned a 
-verdict for the plaintiffs, upon which an adjudi- 
cation was afterwards had. 

[For a motion for rule to show cause why the 
proceedings in the district court should not be 
stayed pending a petition for review, see Case 
No. 10,560. 

[The judgment of this court .was reversed by 
-the circuit court, where it was carried by writ 
of error and petition for review. Case No. 10,- 
.561.] 



Case 'No. 10,560. 

In re OREGON BULLETIN PRINTING & 
PUB. CO. 

13 Sawy. 529; 14 N. B. R. 394; 8 Chi. Leg. 
News, 143.] 1 

Circuit Court, D. Oregon. Dee. 14, 1875. 

Tkoceei>ixg in Bankbuptct — Natdkb op — Re- 
view — Stat OF Proceedings— Cases and Qges- 
TioNs iif Bankruptcy— Difference between. 

1. A proceeding to have a debtor adjudged a 
"bankrupt is substantially an action at law, and 
terminates with the final judgment on the pe- 
tition or verdict therein; and the subsequent 
proceedings to ascertain and distribute the estate 

1 [Reported by L. S. B. Sawyer, Esq., and 
ixeve reprinted by permission. 8 Chi. Leg. News. 
143, contains only a partial report] 



of the bankrupt are merely consequent upon such 
action, but no part of it 

2. Such an action is a case at law, and the 
proceedings therein cannot be reviewed in the 
circuit court until after final judgment therein; 
and if the case, by the election of the defendant, 
becomes triable by jury, it cannot be reviewed 
otherwise than upon a writ of error. 

3. A stay of proceedings in bankruptcy in the 
district court, is in the discretion of the cir- 
cuit court, and ought not to be granted where it 
does not appear that the rights of the defend- 
ant will be prejudiced or seriously endangered, if 
the plaintifE is allowed to proceed to final judg- 
ment in the court below. 

4. Semble, that all the appellate jurisdiction of 
the circuit courts in bankruptcy is conferred upon 
them by section 4986 of the Revised Statutes 
and that section 4980 of said Revised Statutes, 
to section 4984, inclusive, do not confer any 
such power, but only regulate its exercise; that 
the terms cases and questions are used in section 
4986 in contradistinction to one another; that a 
case in bankruptcy, whether at law or equity, 
is only reviewable in the circuit court according 
to the mode prescribed in ordinary actions at 
law or suits in equity; and that the appellate ju- 
risdiction, which the circuit courts may exer- 
cise upon bill or petition, is confined to the re- 
view of the action of the district courts upon 
isolated questions arising in the proceedings 
subsequent to an adjudication in bankruptcy. 

[This ease was first heard upon motion to 
strike out ceitain denials in the defendant's 
"answer as irrelevant Case No. 10,558. After 
this an adjudication in bankruptcy founded 
on verdict of a jury was had. Id. 10,559. It 
is now heard upon] rule to show cause why 
the proceedings in the district coxirt should 
not be stayed pending a petition for review 
in the circuit court 

H. Y. Thompson and W. Lair Hill, for 
plaintiff. 

Joseph N. Dolph and Joseph Simon, for de- 
fendant 



DEADY, District Judge. On September 
10, 1875, Blake, Robbins & Co. and others, 
filed a petition in bankruptcy against the 
Oregon Bulletin Printing and Publishing Co., 
a corporation duly formed under the laws of 
Oregon. On September 21, the corporation 
filed a statement, in writing, denying "That 
a sufficient number of creditors had signed 
such petition," and also a denial of the acts 
of bankruptcy, and a demand for a trial by 
jury, as well as an answer denying the al- 
legations of the petition. 

On September 28, the corporation moved 
the court to award a venire facias to the 
marshal of the district, returnable before 
him for the trial of the facts set forth in the 
petition as provided in section 14 of the act 
of June 22, 1874 (18 Stat 182), which mo- 
tion, after argument, was denied by the dis- 
trict court 

On November 1, the petitioning creditors 
moved to strike out the statement in writing 
aforesaid, denying that a sufficient number 
of creditors had signed the petition, and also ■ 
an allegation to the same effect in the answer 
of the corporation, because the same were 
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Irrelevant, -wMdi motion, after argument, on 
NoYember 18, was allowed. 

On Novemlter 22, the corporation filed a 
petition in this court, under section 49S6 of 
the Revised Statutes, for a review of these 
two orders, and thereupon, in pursuance of 
the prayer of the petition, the court made an 
order requiring the petitioners to appear in 
this court and answer the petition within four 
days after the service upon them of a copy 
of such order, and also then and there to 
show cause why they should not he restrained 
from proceeding upon their petition in hank- 
ruptcy, pending this proceeding for review. 

Upon the day appointed, Decemher 1, the 
petitioners appeared and showed cause 
against a stay of proceedings, and the court 
took the same under advisement The super- 
intendence and jurisdiction conferred by sec- 
tion 49S6 of the Revised Statutes extends 
to both cases and questions arising in the dis- 
trict court when sitting as a court of bank- 
ruptcy, and unless "special provision is other- 
wise made," it may exercise such jurisdiction 
by bill or petition of any parley aggrieved, 
and "hear and determine the case as in a 
court of equity." By section 4980, Id. "spe- 
cial provision" is made for exercising this 
revisory jurisdiction in all "eases in equity" 
and all "cases at law" by a regular appeal 
or writ of error. 

A proceeding by a creditor to have a debtor 
adjudged a bankrupt, Is a case within the 
ordinary meaning of the term. It is a con- 
test carried on before a court, between par- 
ties plaintiff and defendant, according to a 
form prescribed by law for the purpose of 
obtaining the judgment of the court upon a 
matter in controversy between them. Os- 
borne v. U. S. Bank, 9 Wheat. [22 XT. S.] 819. 
The proceeding is not only a case, but, by all 
analogies, it is a case at law. By it legal 
rights are to be ascertained and determined 
in contradistinction to equitable ones, by the 
intervention of a jury and in a mode other- 
wise analogous to the course of the common 
law. Parsons v. Bedford, 3 Pet. [28 IT. S.] 
446. In a proceeding or action to have a 
debtor declared a bankrupt, the pleadings in 
the district court are in no wise substantially 
different from those in an ordinary action at 
law, and the questions arising in it are such 
as usually occur in such an action. As was 
said by the supreme court in Knickerbocker 
Ins. Co. V. Comstock, 16 Wall. [83 TJ. S.] 268, 
in discussing the nature of this proceeding, 
"the process, pleadings and proceedings must 
be regarded as governed and controlled by 
the rules and regulations prescribed in the 
trial of civil actions at common law." 

This action or ease is commenced by the 
filing of the petition, and terminates with 
the judgment of the court that the debtor is 
or is not a bankrupt In re Comstock [Case 
No. 3,077]. If, by the judgment of the court, 
the debtor is declared a bankrupt, then, as 
was said in that case, while "the action has 
passed into final judgment," there "may fol- 
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low long and complicated proceedings in the 
court concerning the settlement and distribu- 
tion of the bankrupt's estate, but these are 
only consequences or incidents of such final 
judgment." When this judgment is pronoim- 
ced the case, so far as the district court is 
concerned, is at an end, and may be review- 
ed by the circuit court in the manner pre- 
scribed by law. If it has been tried with a 
jury the case can only be reviewed upon a 
writ of error, as in other cases at law. This 
has been expressly decided by the supreme 
court in Morgan v. Thornhill, 11 Wall. [78 
TJ. S.] 65, and in Knickerbocker Ins. Co. v. 
Comstock, 16 Wall. [83 U. S.] 268. If this 
case is tried hy the court without the inter- 
vention of a jury, as it may be with the as- 
sent of the defendant, implied from his fail- 
ure to demand one, still it is a case, and a 
case at law, but according to a dictum in 
Morgan v. Thornhill, 11 Wall. [78 U. S.] 79, 
it may be reviewed on bill or petition. But 
if the review in the circuit court upon this 
process is confined to errors of law, the dif- 
ference between it and a writ of error is only 
nominal. Ordinarily a case, whether at law 
or in equity, cannot be reviewed in an appel- 
late court before a final judgment in the 
lower one. At common law, or in equity, a 
writ of error or an appeal is only allowed 
after final judgment in the court below, and 
this rule is applicable to the exercise of the 
jurisdiction conferred on the dreuit courts by 
section 4986 of the Revised Statutes, unless 
the statute otherwise provides. No such pro- 
vision has been shown or suggested in regard 
to the appellate or supervisory jurisdiction 
ov-er eases mentioned in said section 4986. 
It is said the jurisdiction is comprehensive, 
and that it would be "difficult to use language 
cap.ible of conferring a more complete supa'- 
vision over all the proceedings of the district 
court in bankruptcy." That may all be, and 
still it does not follow that this supervisory 
jurisdiction can, or ought to be, invoked to 
the manifest delay of justice, at every step 
in the progress of a case or disposition of a 
question, in the district court. 

This being a cas'e at law, to be tried on the 
demand of the defendant with a jury, all 
questions of law which arise in the progress 
of it and are material to a correct deter- 
mination of it, may be reviewed by the cir- 
cuit court but only upon a writ of error after 
final judgment declaring the corporation a 
bankrupt or not If the law were otherwise 
every single ruling of this court in the pro- 
gress of this case, from the filing of the peti- 
tion to the final judgment upon it, including 
the trial of challenges to each juror and the 
admission or rejection of evidence could be 
made the ground for a separate petition for 
review and a stay of proceedings. The bare 
statement of the proposition seems to carry 
with it its own refutation. Such a practice 
would enable the defendant to protract the 
proceeding beyond the endurance of ordinary 
mortals, if not their lives, and would amount 
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to a denial of justice. For instance, in the 
progress of this case, it "would be easy to 
raise a hundred or more separate questions 
for review. Supposing that a stay of pro- 
ceedings is allowed in each instance, and sup- 
posing each petition for review to he heard at 
the following term of the circuit court, it 
would take at least thirty-three years, or the 
time of an average generation, to dispose of 
the case. But this is not all, for, with a rea- 
sonable exercise of ing^iuity and perversity, 
these questions for review could as well be 
doubled in number as not. 

In the construction of the statute of bank- 
ruptcy, in my judgment, care should be taken 
to assimilate the proceedings under it, as 
much as possible, to known and established 
modes at law and in equity. All mere arbi- 
traiy distinctions in procedure, are but un- 
necessary hindrances to the speedy and cheap 
administration of justice, and should be dis- 
countenanced and avoided. The appellate ju- 
risdiction of the etccuit court in bankruptcy 
is conferred upon it by section 4986 of the 
Revised Statutes. By section 4980, Id., spe- 
cial provision is made that such jurisdiction 
in cases in equity and at law shall be exer- 
cised by an appeal or writ of error. This ex- 
tends to all cases in equity and at law, and 
should be construed to include every proceed- 
ing imder the statute whibh contains the sub- 
stantial elements or characteristics of a case 
as distinguished from a mere question liti- 
gated by a summary proceeding or on a mo- 
tion. 

The residue of this jurisdiction is to be 
exercised as provided in said section 4986, 
upon bill or petition, "as in a court of 
equity." By this means the court reviews 
the action of the district court in the dis- 
position of a great variety and number of 
questions which arise after the judgment 
upon the petition, in the settlement and dis- 
tribution of the bankrupt estate. But by 
analogy to the proceedings in ordinary 
cases, and in the absence of any provision 
of the statute directing otherwise, this ap- 
pellate jurisdiction cannot be invoked be- 
fore the case or question is finally decided 
in the lower court. No case has been found 
where a petition for review has been acted 
on, before a final judgment upon the peti- 
tion in bankruptcy; and only two cases 
have been cited where such petition has 
been proposed or filed before such judgment. 
In the one, Adams v. Boston & E. Ry. Co., 
[Case No. 47], there was a motion to dis- 
miss the petition upon the ground that the 
bankrupt act did not apply to railway cor- 
porations. Why there should have been a 
motion to dismiss rather than a demm-rer 
to the petition is not stated. Ordinarily 
where a defendant denies the jurisdiction of 
the court before whom he is cited, he does 
so by a demurrer or plea in abatement to 
the plaintiff's pleading— by the former, if 
the want of jurisdiction appears on the face 
of such pleading, and if not, by the latter. 



However, the motion to dismiss being de- 
nied, it was suggested by counsel that a 
petition for review might be filed in the 
circuit court, and the question was asked if 
such filing would operate as a stay. The 
district judge assuming that the petition 
might be filed, answered that it would not 
operate as a stay. It does not appear that 
any petition was filed, and there is no 
ground to claim that this case decided' the 
question, whether a petition for the review 
of the decision on a question arising in the 
progress of an action in bankruptcy, will lie 
before final judgment therein. Besides, it 
does not appear that there was any demand 
for a jury or defense made in that case; and 
it might well have been considered, in all 
that was there said, that judgment would 
pass against the corporation as a matter of 
course after the denial of the motion to dis- 
miss, and that the projwsed petition for re- 
view and stay of proceedings would follow 
rather than precede this judgment. 

In the second one, Sweatt v. Boston, etc, 
By. Co. [Case No. 13,684], it appears, also, 
there was a motion to dismiss the petition 
upon the same ground as in Adams v. Boston 
& E. Ry. Co., supra, which being denied, a 
petition for review was filed in the circuit 
court, and afterwards withdrawn, whereupon 
the corporation was by consent adjudged a 
bankrupt in the district court Neither was 
there any decision of the question under con- 
sideration in that case. True, it appears that 
a petition for review was filed in the circuit 
court, and that no further proceedings were 
had in the case imtil the withdrawal of the 
petition for review, but for aught that appears 
this was the result of an arrangement or the 
non-action of counsel. As m the case last 
cited, there was no demand for a jury or de- 
fense made, other than the motion to dismiss, 
and it might have been thought convenient 
by counsel to have the question made thereon 
reviewed at once, as, apparently, that was the 
only defense to the action. At all events, it" 
does not appear that the matter was in any 
way ever considered by the court On the 
argument, it was urged by counsel for the 
corporation that it would be a great incon- 
venience for the defendant, being a corpor- 
ation, to be compelled to submit to a trial of 
the action in bankruptcy and thereby expose 
its private affairs, and therefore it was 
claimed that there ought to be a review of 
the orders complained of before final judg- 
ment and a stay of proceedings in the mean- 
time, so that if it should be held by the cir- 
cuit comt that the district court had erred in 
making the same, such inconvenience might 
be avoided. But this inconvenience, so far as 
it is one, is imposed upon the defendant in all 
ordinary actions at law or suits in equity. In 
such cases, whatever the defense may be, and 
however much of the private affairs of the 
defendant may be involved in the litigation, 
he must submit to a final judgment with or 
without a trial upon the facts, before he can 
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■claim a stay of proceedings or a review of tlie 
Judgment of the comrt b6low in regard to any 
question in tlie ease. On the score of incon- 
venience, it is not apparent why the mode of 
proceeding in this respect in an action in 
bankruptcy should be different from that 
wliich obtains in ordinary actions. Certainly 
the affairs of a delinquent debtor are not more 
.sacred or exempt from investigation because 
it is also alleged that he is bankrupt Nor is 
there any reason known or suggested to the 
court why the affairs of a corporation are of 
.any more importance or entitled to any more 
j)rivacy than those of an individual. As was 
said by this court in Newby v. Oregon Cent, 
liy- Co. [Case No. 10,144]: "There is no divhi- 
ity that doth hedge about the affairs of a cor- 
poration so as to preclude a judicial investi- 
gation of the facts concerning it, whenever 
;and wherever such investigation becomes ma- 
terial to the determination of the rights of 
third persons." • 

Under the circumstances, the rulings sought 
to be reviewed having been made by me in 
the district court, and notwithstanding these 
views of the law, sitting here in the circuit 
•court, I have, as stated, assumed that the 
petition for review would lie in this case and 
at this stage of the proceedings, so far as to 
make the order necessary to bring the plain- 
tiffs in bankruptcy Into this court, and require 
them to answer it. So much seemed neces- 
sary to be done by me in order to enable the 
■defendant in bankruptcy to get the matter 
hefore this court; for as appears by section 
4986 of the Revised Statutes, the appellate 
jurisdiction therein conferred cannot be exer- 
<;ised by either the circuit justice or judge of 
the circuit, unless he is here in court or it is 
in vacation. It is not usual to have a vacation 
in the circuit court in this district, nor is it 
likely that either such justice or judge will 
sit in this court before the next term thereof, 
which begins in April next 
' But to grant a stay of proceedings is quite 
^another thing. A party is not, in my judg- 
ment, entitled to a stay of proceedings of 
■coxurse, because he is entitled to maintain a 
petition for review. The power to stay pro- 
-ceedings in the district court, pending a re- 
view in this, is a matter in the discretion of 
the court, and it ought not to be exercised 
unless it is shown that the plaintiff in the 
review will otherwise be prejudiced or seri- 
ously endangered in his rights. 

In this case, the defendant in bankruptcy 
cannot be prejudiced in his rights by allowing 
i:he action in bankruptcy to proceed to trial 
-and final judgment in the court below. It has 
■denied by its answer, duly verified, all the 
material allegations of the petition in bank- 
ruptcy. So far as it is concerned, It may be 
presumed that upon the trial it will obtain a 
verdict and a judgment in bar of the action. 
In this view of the matter, its rights cannot 
possibly be prejudiced or endangered. If, on 
i:he other hand, the trial should result In a 
T^erdict apd judgment for the plaintiff in 



bankruptcy, the defendant will then be en- 
titled to have the whole ease reviewed In this 
court on a writ of error and to a stay of pro- 
ceedings in the meantime, as a matter of 
course. Although some of the positions ad- 
vanced or suggested in the course of this 
opinion may prove untenable, it seems very 
plain that at least the action to have the cor- 
poration adjudged a bankrupt is a ease at law, 
and that when, by the election of the defend- 
ant therein, it became a case for trial by 
jury, thereafter, the action of the disti-Ict 
court upon any question arising in the prog- 
ress of It can only be reviewed according to 
the ordinary mode in actions at law, namely, 
upon a writ of error from this court after 
final judgment in the court below; also, that, 
even admitting that the case in the district 
court may be reviewed in tliis court upon 
petition after final judgment therein, or upon 
any question arising in the progress thereof, 
so soon as the district court has passed upon 
the same, still a stay of proceedings, pending 
such review, is in the discretion of the comt, 
and ought not to be granted where it is not 
shown or does not appear that the defendant 
will be prejudiced or seriously endangered in 
his rights, if the plaintiff is allowed to proceed 
to final judgment In the court below. 

The rule to show cause is discharged and 
the application for a restraining order denied. 

[For subsequent proceedings in this litigation, 
see Case No. 10,361.] 
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Circuit Court D. Oregon. May 24, 1876.2 

Revised Statutes anj> Other Acts Passed at 
Same Session — Asiexdatort Bankrupt Act op 
1874 Construed — Cokfokatiox — Number of 
Petitioning Creditors — Character op Cor- 
poration Alleged. 

1. The Revised Statutes must he regarded as 
passed on the first day of December, 1873, and 
all other acts of" the same session of congress 
passed that date are to be treated as subse- 
quent acts, repealing the Revised Statutes, so far 
as they are inconsistent therewith. 

[Cited in U. S. v. Auffmordt 19 Fed. 896; U. 
S. V. Mason, 34 Fed, 130.] 

2. The act of June 22, 1874 (18 Stat 178), 
purporting to amend and supplement the bank- 
rupt act of 1867 [14 Stat 317] must he regard- 
ed as having passed after the passage of the Re- 
vised Statutes, and although referring in terms to 
the act of 1867, must be construed as referring 
to the provisions of that act as carried into, and 
expressed in the corresponding provisions of the 
Revised Statutes; and as amending and supple- 
menting the provisions of the statutes relating 
to bankruptcy as therein found expressed. 



1 [Reported by L. S. B. Sawyer, Esq« and here 
reprinted by permission. 11 Am. Law Rev. 
181, contains only a partial report] 

2 [Reversing Cases Nos. 10,558 and 10,559.] 
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3. Since the passage of the amendatory and 
supplemental bankrupt act of June 22, 1874, 
the same proportion of creditors must join in a 
petition seeking an adjudication in bankruptcy 
against a corporation, as is required in the case 
of natural persons. 

4. A petition in bankruptcy against a corpora- 
tion which does not show that the corporation is 
either a moneyed, business, or commercial cor- 
poration, is insufficient. 

[In error to the district court of the Unit- 
ed States for the district of Oregon.] 

In September, 1875, certain creditors filed 
a petition in bankruptcy in the district court 
against the Oregon Bulletin Printing and 
Publishing Company, a corporation organized 
under the laws of Oregon, in TYhich they al- 
leged that they constituted one-fourth in 
number of the creditors, and held one-third 
in amount of the aggregate proTable debts of 
the corporation, the amount due them exceed- 
ing four thousand dollars; that -within the 
preceding six months the corporation had 
committed several acts of bankruptcy, for 
that being insolvent, said corporation made 
sundry payments to certain creditors named 
Tvith intent to give such creditors preference; 
and In another instance procured eertatn of 
its property to be taken on legal process with 
like intent, and praying that for these causes 
the corporation be adjudged a bankrupt. 
The corporation answered the petition, 
among other things denying that the petition- 
ers constituted one-fourth in number of its 
creditors, or that they held one-third of its 
aggregate debts, and filed a separate state- 
ment in writing to the same effect. The peti- 
tioners moved to strike out these denials as 
irrelevant, on the ground that the provisions 
of section 39 of the bankrupt act of 1867, as 
amended by section 12 of the act of 1874, 
requiring one-fourth in number of the cred- 
itors, representing one-third in amount of the 
aggregate debts of the bankrupt to join in 
the petition, do not apply to corporations. 
The district judge sustained that view, and 
struck out both the denials of the answer, 
and the corresponding allegations of the pe- 
tition relating to the number of creditors and 
the amount of indebtedness [Case No. 10,558], 
and adjudged the corporation a bankrupt 
[Id. 10,559]. The adjudication and rulings 
were then presented to the circuit court for 
review, both, on writ of error and petition for 
review. 

[Subsequently a motion to stay proceedings 
pending the petition for review was over- 
ruled. Id. 10,560.] 

Joseph Simon, for plaintiff in error. 

H. Y. Thompson and Geo. H. Durham, for 
defendant in error. 

SAWYER, Circuit Judge, after stating the 
facts. The question is, whether under the 
statute^ as it now stands, a corporation can 
be adjudged a bankrupt upon the petition of 
a single creditor, or any number less than one- 
fourth of the whole, and without regard to 
the amoxm.t of the debts. 



The district judge, in an elaborate and 
very able opinion, which merits, and which 
has received, the most careful and respectful 
consideration, held the affirmative of the 
proposition. [Case No. 10,558.] On the oth- 
er hand, in Ee Leavenworth Savings Bank 
[Id. 8,165], the district judge of the Second 
district of Kansas, adjudged the point the 
other way; and this ruling was affirmed on 
a petition for review by Mr. Circuit Judge 
Dillon in a well-considered opinion, notwith- 
standing the opinion of the district judge in 
this case, which was cited at the hearing. 
So far as I am aware, these are the only ad- 
judications direetiy upon the pohit, and as 
there is no authoritative decision upon the 
question by the supreme court, it will be nec- 
essary to examine the question anew. Cer- 
tainly no more important question has aiisen 
under the bankruptcy act, and it deserves the 
most deliberate examination. 

The Revised Statutes, which embodied in 
a different arrangement the provisions of the 
bankrupt act of 1867, and repealed the latter 
as a separate and independent act, were act- 
ually passed on the same day with the act 
of June 22, 1874, purporting to amend and 
supplement the act of 1867 so repealed. Which 
of the two acts passed first in point of time 
on that day, does not appear. It is necessary, 
to a proper discussion of the question pre- 
sented, to ascertain and keep in view the rela- 
tion of these two statutes to each other. Sec- 
tion 5595 provides that, "The foregoing seven- 
ty-three tities embrace the statutes of the 
United States, general and permanent in 
their nature, in force on the first day of De- 
cember, one thousand eight hundred and sev- 
enty-three," etc. And the following sections 
repeal the previous acts. It is plain, that 
whatever the result, the intent was, in this 
act, to esj^ress without change of sense, in a 
different form and arrangement, all the gen- 
eral statute law of the United States as it 
existed on December 1, 1873; to substitute 
this arrangement and expression for prior acts 
as of that date; and to adopt that date as 
the dividing line by which its relation to all 
other legislation subsequent to December 1, 
should be determined. In accordance with 
this intention, section 5601 provides that "the 
enactment of the said revision is not to affect 
or repeal any act of congress passed since the 
first day of December, one thousand eight 
hundred and seventy-three, and all acts 
passed since that date are to have full effect 
as if passed after the enactment of this re- 
vision, and so far as such acts vary from, or 
conflict with any provision contained in said 
revision, they are to have effect as subsequent 
statutes, and as repealing any portion of the 
revision inconsistent therewith." 

Thus, by express enactment, the Revised 
Statutes, for the purpose of determining their 
relation to other legislation at the same ses- 
sion, are to be regarded as though passed on 
the first day of December, 1873, and all other 
acts passed after that date, although in fact 
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Tjassed Defore the Revised Statutes, are to be. 
treated and enforced as subsequent statutes, 
renealing the Kevised Statutes so far as tbey 
are inconsistent tberewitb. Under these pro- 
visions, the act of June 22, 187J V^rporhng 
to amend and supplement the banlo:upt act 
of 186T, must be regarded as passed after the 
passage of the Revised Statute^ and al- 
though referring in terms to the act of 1867, 
must be construed as referring to the provi- 
sions of that act, as carried into and ex- 
pressed, or in the language of the act: em- 
braced," in the corresponding sections of the 
statutes; and as amending and supplement- 
ing the provisions of the statutes relating to 
bankruptcy as therein found expressed. This 
must be so, for the Revised Statutes expressly 
Repeal the bankrupt act of 186T; and the 
act of 1874 being construed as subsequent to 
the Revised Statutes, on any o^er hypothesis, 
so far as it is amendatory of the act of 1867, 
TTOuld simply amend, that is to say: change 
the reading of certain portions of an act al- 
ready repealed, and no longer in force, with- 
out re-enacting it into a law- The result 
-would be, the amendment only of parts of a 
repealed statute without re-enacting it into a 
law while the corresponding provisions of the 
Revised Statutes would remain in force un- 
changed, except in those parts expressly re- 
pealed by section 21 inconsistent with the 
amendment, and as to those parts so re- 
pealed, there would be no statute at all in 
force This clearly could not have been the 
intention of congress. The amendatoiy and 
supplementary act, therefore, must be con- 
sti-ued as amending the provisions of the Re- 
vised Statutes, con-esponding to, and sub- 
stituted for, the sections of the act of 1867 
purported to be amended in the amendatory 
act; and the other provisions of said act as 
supplementing the provisions of the Revised 
Statutes under the title "Bankruptcy." Any 
other construction would result in nothing 
but the grossest absurdity. So construed, 
section 12 of the act of 1874 purporting to 
amend section 39 of the act of 1807, must be 
construed as amending sections 5021, 502- 
and 5023 of the Revised Statutes. 

The decision of the question under consid- 
eration, then, must depend upon the con- 
struction put upon the Revised Statutes as 
thus amended. Section 5122 provides that 
"the provisions of this titie shaU apply to 
all moneyed, business or commercial corpora- 
tions, and joint stock companies." This pro- 
vision is comprehensive, and embraces every 
provision of the titie "Bankruptcy," except 
those which are inconsistent with some ex- 
press or necessarily implied limitation, or 
which, from the inherent character of cor- 
porations, cannot, in the nature of things, be 
made applicable; as, for example, a corpora- 
tion cannot, in the nature of things, be ar- 
rested' or imprisoned. Section 5023 provides 
that "an adjudication in bankruptcy may be 
made on the petition of one or more creditors, 
the aggregate of whose provable debts 
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amounts to at least two hundred and fifty 
dollars." This is one provision of the titie, 
is "eneral and comprehensive, and is appli- 
cable to corporations under the provisions cit- 
ed from section 5122. nnless clearly repug- 
nant to some other provision expressly relat- 
ing to corporations; and there is no such pro- 
vision, unless it be found in the clause, "or 
upon the petition of any creditor of such 
corporation, or company," in section 5122. 
Are these two provisions necessarily, or by 
any reasonable construction, upon a consid- 
eration of the whole titie, and the general 
policy indicated in it, repugnant? In my 
appi-ehension they are not It must be borne 
in mind that the principles upon which the 
act proceeds, and all the details and specific 
provisions relating to matters of bankruptcy, 
are prescribed in the other sections; and that 
the provisions of section 5122, relating to 
corporations, are intentionally brief, general, 
and incomplete, specifically providing merely 
for inherent difiEerenees between corporations 
and natural persons^ and referring to the 
other provisions of the titie for particulars 
unaffected by such inherent differences. 
Thus, it was necessary to indicate in what 
-way the corporate will should be manifested 
in a voluntary petition, as questions might 
arise upon this point, and did hi fact arise 
under the act as plain as it seems to be, in Re 
Lady Bryan Co, [Case No. 7,978], and it was 
accordingly provided that it should be by "per 
tition of any officer of such corporation, or 
company, duly authorized by a vote of the 
majority of the corporators at any legal 
meeting called for the purpose." It was not 
left to the trustees, then, but the interests of 
the stockholders were "thus carefully guard- 
ed by this provision." Having mentioned by 
whom the petition should be filed in a case of 
voluntary bankruptcy, it was natural and 
proper to indicate the party to file the peti- 
tion in the correlative case of an involuntary 
bankruptcy, and it accordingly named as the 
party "any creditor of such corporation or 
company." In both cases it hidicated the 
person to apply, without either referring to 
the amount in which the corporation must 
be indebted to constitute an "act of bank- 
ruptcy," or the amount to which the party 
must be a creditor to entitie him to petition. 
These were specified in other provisions made 
applicable by the first clause of the section, 
and it was not necessary to repeat them here. 
So as the officers of a corporation are not 
the corporation, and it is sometimes neces- 
sary to operate upon them in order to reach 
the corporation, another provision in the 
section to meet mherent differences between 
corporations and natural persons, makes cer- 
tain enumerated provisions of the titie ap- 
plicable to natural persons, also applicable 
to the officers of the corporation. So, also, 
as corporations have no need of homesteads, 
or other property nsually necessary to the 
subsistence and existence of natural persons, 
who are debtors, and their families, and as 
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its stockholders are also usually personally 
liable for its debts, it is provided in tMs sec- 
tion that "no allowance or discharge shall be 
granted to any corporation," and accordingly 
that "all its property and assets shall be dis- 
tributed" as "in the case of natural persons." 
These are the points of difference briefly indi- 
cated, and all other provisions not specifical- 
ly enumerated, are expressly made applica- 
ble by the comprehensive introductory words 
of the section. Suppose section 5023 had 
read: "An adjudication of bankruptcy, ei- 
ther against a natural person or corporation, 
may be made on the petition of one or more 
creditors, the aggregate of whose provable 
debts amounts to at least two hundred and 
fifty dollars," section 5122 reading as it does 
now, "upon the petition of any creditor of 
such corporation," would these two clauses 
have been repugnant? Could they not have 
both stood together, one indicating only the 
relation of the party to the bankrupt neces- 
sary to give him the proper status, and the 
other the amount of the indebtedness which 
should be requisite to justify troubling the 
courts and the parties with the proceeding? 
Could there be any doubt under such provi- 
sions of the statute that the creditor or cred- 
itors of a corporation must be creditors to 
the aggregate amount of two hundred and 
fifty dollars, to entitle them to an adjudica- 
tion in bankruptcy against the corporation? 
The question does not appear to me to ad- 
mit of argument. The provisions would be 
construed together, and while one provision 
would authorize a creditor to petition, the 
other would require him to be a creditor for 
the amount of at least two hundred and fifty 
dollars. But the provisions as they now 
stand in the Revised Statutes are just as 
broad and comprehensive. Section 5023 is 
general and covers every case. The inter- 
polation of the hypothetical phrase, "either 
against a natural person or a corporation," 
does not in any degree enlarge the scope of 
the provision. If the two provisions are not 
repugnant in the supposed case, they are not 
so as they are. Besides the provision of sec- 
tion 5023, was a part of section 39, in the 
act of 1867, which was introduced by the 
words, "any person," and these provisions 
had direct reference to the word "person." 
The provision is, "Any person who, etc., 
* * * shall be adjudged a bankrupt on the 
petition of one or more of his creditors, the 
aggregate of whose debts provable under 
this act shall amount to at least two hundred 
and fifty dollars," and section 48 provided 
that the "word 'person' shall also include *cor- 
poi-ation,' " so that under this provision de- 
fining the word "person," as used in the act, 
the statute did, in fact, read as though writ- 
ten, "Any person or corporation * * * 
shall be adjudged a bankrupt on the petition 
of one or more creditors, the aggregate of 
whose debts provable under this act shall 
amount to at least two hundred and fifty dol- 
lars," exactly, in effect, as I have supposed 
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section 5023 to read in this opinion for the 
purpose of illustrationj and the several pro- 
visions of that act must be so read for the 
purpose of giving a proper construction. So 
reading it, there can be no doubt that effect 
can be given to both provisions, and they 
are not repugnant. But the Revised Statutes 
only broke this section up into three sec- 
tions, without any intention in any way to 
change the sense. Again, if, under section 
5122, a creditor can have a corporation ad- 
judged bankrupt without regard to the 
amount due him, for the same reason, the 
corporation may be adjudged bankrupt 
without being indebted to the amount of 
three hundred dollars, and without com- 
mitting any act of bankruptcy as defined in 
the act at alL 

The section says, any officer properly au- 
thorized may petition, or that a creditor 
may petition, without saying that the cor- 
poration must be indebted to the amount 
of §300, or in any other amount. It does 
not say that the mere filing of a petition, 
either by the corporation, or a creditor, 
shall constitute an act of bankruptcy on 
the part of a corporation; nor does it say 
what shall constitute an act of bankruptcy. 
We must go elsewhere to find what consti- 
tutes an act of bankruptcy on the part of a 
corporation, or else we must imply, that 
filing a petition by an authorized officer 
whether there is any indebtedness or not, 
or the filing of a petition by a creditor to 
the amount of a dollar is an act of bank- 
ruptcy. If we go back to section 5021, we 
find that a provable indebtedness exceed- 
ing the amount of §300 is an essential ele- 
ment in an act of involuntary bankruptcy; 
and by section 5014, a like amount of indebt- 
edness is an essential element in an act of 
voluntary bankruptcy. In the latter case 
"the filing of such petition" by a person ow- 
ing the prescribed amount (see first clause) 
"shall be an act of bankruptcy," (last clause). 
Unless the provisions of these sections apply, 
there is nothing prescribing what ^hall con- 
stitute, in either case, an act of bankruptcy 
on the part of a corporation. If they do ap- 
ply, then there must be a provable indebted- 
ness to an amount exceeding §300; for that 
amount of indebtedness is just as much an 
element in an act of bankruptcy under those 
sections, as any other element therein men- 
tioned. Again, under section 5023 (so also, 
section 39 of the act of 1867), an adjudication 
might be made "on the petition of one or 
more creditors the aggregate of whose prov- 
able debts amounts to at least §250, provided 
such petition is brought within six months 
after the act of bankruptcy shall have been 
committed." This proviso is also omitted in 
section 5122, and the time within which the 
petition is to be brought is no more part of 
the "manner provided in respect to debtors," 
than is the amount of indebtedness due the 
petitioning creditors, and we have no greater 
right to incorporate this proviso into section 
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5122, than we have the other half of the 
same sentence relating to the amount of 
§250. It is all in a single sentence. In the 
case of a corporation, is there to be no .limit 
as to the time -when the proceeding is to be 
brought? If not, why the distinction? I do 
not suppose that any one would be bold 
enough to maintain, that the provisions un- 
der consideration would all, or any of them, 
be inapplicable to partnerships, because in 
section 5121 the phrase is "or on the peti- 
tion of any creditor of the parties," without 
adding the clause to the amount of "at least 
$250." Yet these particulars are no more in- 
cluded in the provision of the latter part of 
the section,— "in all other respects the pro- 
ceedings against partners shall be conducted 
in the like manner, as if they had been com- 
menced and prosecuted against one person 
alone," than they are in the similar provision 
in regard to corporations in the nest section. 
I do not perceive why the- same reasoning 
which would make the limitations inapplica- 
ble to corporations would not, also, make 
them inapplicable to partners. Besides sec- 
tion 5122 embraces joint stock companies, as 
well as corporations, and these, in law, are 
only partnerships composed of natural per- 
sons. Why should there be any distinctions 
in these particulars between different kinds 
of partnerships, or between natural persons 
acting alone, or in connection with others in 
different forms of partnerships? 

In my judgment, after a careful considera- 
tion of the various provisions of the act, the 
specific provisions of section 5122, so far as 
they go, are controlling in respect to corpora- 
tions; but that all other provisions of the 
title of an additional character omitted to be 
mentioned in this section not repugnant to 
any of its express provisions, and not in the 
nature of things intrinsically inapplicable 
are made applicable to corporations by the 
introductory clause of the section. "The pro- 
visions of this title shall apply to all money- 
ed, business or commercial corporations," 
read in connection with the words of defini- 
tion in other sections; and that the amount 
of indebtedness exceeding ?300, necessary 
to constitute an act of bankruptcy; the 
amount, $230 that must be due to a creditor 
in order to entitle him to file a petition; and 
the proviso, as to the time when the petition 
must be filed in the case of natural persons 
are all applicable to corporations; that these 
matters having been provided for by other 
provisions made applicable by the first 
clause hi section 5122, and other provisions, 
there was no occasion to repeat them in that 
section, and they were accordingly omitted, 
with other omitted particulars. But if one 
of these provisions is inapplicable to corpora- 
tions all must be, and one creditor, to no mat- 
ter how small an amount, may control the 
matter without regard to the interests of oth- 
er creditors or stocktoldei-s, without any lim- 
itation as to time when the proceedings are 
to be instituted, and in a ease where the ag- 
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gregate indebtedness of the corporation is 
too insignificant to justify troubling the par- 
ties or the courts with the litigation. 

Upon the construction adopted, the pro- 
visions of the bankrupt act operate uniform- 
ly, and are harmonious in all particulars 
where there are no inherent characteristic 
.differences between corporations and natural 
persons, and different provisions are made 
only to meet such differences. This is what 
we should expect to find in a statute. 

If I am right in the construction given to 
the Revised Statutes unaffected by the 
amendment of 187^ there can be no further 
difficulty in the ease, for the amendment is 
clearly as broad and comprehensive as the 
unamended statute. If wrong, the amend- 
ment contains inherent evidence either that 
congress supposed my construction to be the 
correct one, and -acted upon that view, or 
else, that it intended the amendment to be 
broader in its scope, and to include corpora- 
tions in all its provisions not in the nature 
of things inapplicable. That the amendment 
was intended to apply to corporations what- 
ever the proper construction of the former 
act, to my mind seems clear. 

Section 5013 of the Revised Statutes, like 
section 48 in the act of 1867, provides that, 
"In this title the word 'creditor* shaU include 
the plural also; .* * * the word 'person' 
shall also include 'corporation.'" The stat- 
ute has itself defined the word "person," for 
the pux-poses of the act, not for some sections 
only, but wherever it occurs; and that defi- 
nition includes "corporation." "Creditor" in 
section 5122 means also creditors, and "per- 
son" in 5021, corporation. Under this defi- 
nition, we are authorized and required to 
read the words, "any person," in the amend- 
ments of 1874, "any person or corporation." 
Read hi connection with the provisions re- 
lating to an act of bankruptcy of the charac- 
ter alleged in the petition in this case, omit- 
ting the parts inapplicable, the section as 
amended in 1874 provides as follows: "Any 
person or corporation residmg- and owing 
debts as aforesaid, who, after the passage 
of this act, * * * being msolvent * *' * 
shall make any payment * * * of money 
* * * or procure his property to be taken 
on legal process with intent to give a pref- 
erence to one or more of his creditors ■? * * 
shall be deemed to have committed an act 
of bankruptcy, and subject to the conditions 
hereinafter prescribed, shall be adjudged a 
bankrupt on the petition of one or more 
creditors, who shall constitute one-fourth 
thereof, at least, in number, and the aggre- 
^te of whose debts provable imder this act 
amoimts to at least one-thh-d of the debts 
so provable; provided, that such petition is 
brought within sis months after such act 
of bankruptcy shall have been committed." 
Reading the section in this way, as we are 
authorized and required to do, the language 
of the section is not open to any other con- 
struction than that wliich makes the whole 
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applicable to corporations as well as to nat- 
ural persons. The section is unbroken, and 
is not divided, and cannot be divided so as 
to make one part applicable to natural per- 
sons only. Either the whole section mnst 
be applicable to corporations, or no part of 
it is, and in the latter case, there is no pro- 
vision which declares what act of a corpora- 
tion, or that any act constitutes an act of bank- 
ruptcy. The wcrd "person" in this amend- 
ment is not accidentally "or inadvertently, but 
deliberately, brought within the definition of 
that word as given in section 5013; for in a 
subsequent part of the same section, con- 
gress, in repeated instances, specifically men- 
tions a class of corporations as being some oi: 
the persons embraced in the word "peraon," 
as used in the introduction of the section. 
Thus, "that any person * * * who being 
a bank or banker * ® * has fraudulently 
stopped payment * * * or who being a 
bank « * « has stopped or suspended, and 
not resumed payment * * * or who be- 
ing a bank « * * shall fail," etc., * * * 
"shall be deemed to have committed an act 
of bankruptcy, and subject to the conditions 
hereinafter prescribed, shall be adjudged a 
bankrupt on the petition of one or more of 
liis creditors, who shall constitute one-fourth 
thereof, at least, in number, and the aggre- 
gate of whose debts provable under this act 
amounts to at least one-third of the debts 
so provable." The words "who" and "bank" 
refer directly to the word "person" as their 
antecedent, showing that a bank, at least, 
was intended to be included in the Word 
"person," and by express provisions, that a 
bank can only be thrown into bankruptcy 
on the petition of one-fourth in number of I 
its creditors, who represent one-third in | 
amount of its provable debts. That the word 
"bank," as used, means, or at least includes, 
incorporated banks, does not seem to admit 
of discussion. The term is general, without 
anything to indicate any limitation on its 
meaning. It includes all banks of whatever 
character. It is the very word in universal 
use when a corporation for banking pur- 
poses is intended, and rarely, if ever, used 
in speaking of a natural person, the word 
"banker" being the more appropriate term, 
and the one ordinarily used to designate 
natural persons engaged in banking busi- 
ness. Both terms are used in the statute, 
showing that congress intended to include 
every species of banks. The word "bank" 
was not used in prior statutes, while bank- 
er was, which is all that is necessary to 
designate natural persons acting as bank- 
ers. Showing that in this act, at all events, 
banking corporations were intended to be 
included. The word is not used for the 
purpose of extending the meaning of the 
word "person," but is introduced in defining 
a particular act of bankruptcy, as though, 
as a matter of course, a bank was included 
in the word "peraon." 
It is manifest from this specific recog- 
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nition of a class of corporations as being 
some of the persons embraced in the words 
"any person," in the beginning of this sec- 
tion, that congress intended to use that 
word in this section in the broad and com- 
prehensive sense indicated by the definition 
in section 5013; and used in that sense, 
there is no escaping the conclusion that the 
subsequent provision relating to the num- 
ber of petitioning creditors, and the amount 
of debts that must be represented by them, 
are expressly made applicable to corpora- 
tions. And, again, the section provides, 
that "the provisions of this section shall 
apply to aU eases," not all cases of natural 
persons, or all cases other than those of 
corporations, or to some cases— but to "all 
eases of compulsory or involuntary bank- 
ruptcy commenced since the fii-st day of 
December, eighteen hundred and seventy- 
three, as well as to those commenced here- 
after. And in 'all cases commenced since 
the first of December, eighteen hundred 
and seventy-three, and prior to the passage 
of this act. as well as to those commenced 
hereafter, the court shall, if such allegation 
as to the number or amount of petitioning 
creditors" be denied by a debtor, by state- 
ment in writing to that effect, require him 
to file forthwith a full list of his creditors, 
etc. I am unable to perceive how corpora- 
tions can, by any reasonable or even pos- 
sible admissible construction, be excluded 
from the opei-ation of the clause under con- 
sideration. If by expressly defining the 
terms used so as to include corporations, 
then by expressly naming a class of cor- 
porations as embraced within the terms so 
used and defined; and immediately in con- 
nection therewith employing the compre- 
hensive words, "in all cases," which must 
include cases against corporations as well 
as natural persons; and further providing 
in terms without limitation, that "the pro- 
visions of this title shall apply to" corpora- 
tions, congress does not express an inten- 
tion to include corporations, it is difficult 
to see how such an intention could be mani- 
fested in any way short of enacting a sepa- 
rate statute relating alone to corporations, 
which should embrace all the provisions in- 
tended ta be applicable, without any ref- 
erence to any other statute or provision re- 
lating to natural persons, or other matters. 
If I am right in my view of the amend- 
ment of 1874, it must prevail, whatever the 
constniction put upon the provisions of pre- 
vious acts, since it is the last expression of 
the legislative will, and it repeals all in- 
consistent provisions wherever found, as 
well those of section 5122, if those are in- 
consistent, as of 5021, 5022, and 5023. 

In the very able opinion of the district 
Judge, it Is said, inadvertently, I think, 
"the statute provides that a 'person' shall 
be entitled to a certain allowance out of his 
property and under cei-tain circumstances 
to a dischai-ge of his debts. Now, in those- 
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two cases the word 'person' does not in- 
clude a corporation, Ijecause the statute, 
section 5121, Revised Statutes, expressly pro- 
vides that no allowance or discharge shall 
be granted to any corporation," etc. I do 
not find the word "person" used at all 
in the statute in the connection here re- 
ferred to. The "allowance out of his prop- 
erty" is provided for in section 5045 of the 
Revised Statutes, and section 14 of the act 
of 1867, and the discharge in Rev. St § 
5114, and section 32 of the act of 1867. In 
all these cases the word used is "bankrupt," 
and not "person," so that the argument 
suggested falls with the erroneous hypothe- 
sis. I find no instance in the act where the 
word "person" would not appropriately in- 
clude a corpoi-ation, as the statute says 
it shall, except one or two where in the 
nature of things it could not apply, as 
where an arrest is provided for; and no 
instance in which if construed to include 
a corporation it would, upon any reasonable 
construction, make it repugnant to any other 
provision of the statute. If there is any 
such instance it has escaped my notice. 

It is further said, that the definition of the 
word "person," in section 5013 of the Revised 
Statutes, is limited to the word "person," as 
used "in this title;" that the amendment of 
1874 Is an independent act, which is no part 
of "this title," and therefore, that it does not 
embrace the word "person,'-' as used in the 
Revised Statutes. The title is "Bankruptcy," 
and In contemplation of the Revised Statutes 
at the time of their supposed passage, it em- 
braced all the statute law upon the subject 
of bankruptcy. In the beginning of this opin- 
ion, It is held that the amendatory provisions 
of the act of 1874, for reasons stated, although 
refe^rmg by name and section to the repealed 
act of 1867, must be construed as amending 
the corresponding sections of the Revised 
Statutes. Upon this view, the amendatory 
provisions fall into the place of the sections 
of the Revjsed Statutes amended, as amend- 
ments, and thus become a part of the title of 
the Revised Statutes amended, and are 
hr ought within the operation of the defining 
section 5013. Section 12 of the act of 1874, 
revises and embodies the entire subject-mat- 
ter of sections 5021-^023 of the Revised_ Stat- 
utes, and upon well-settled principles of con- 
struction takes the place of and repeals all 
those sections. Besides, section 21 expressly 
repeals all acts and parts of acts inconsistent 
with the provisions of the act of 1874. If 
the amendments do not become a part of the 
Revised Statutes, as amendments thereto, 
they simply amend a repealed statute, which 
Is no longer in force, and the corresponding 
provisions of the Revised Statutes being re- 
pealed, also, there is no statute in force under 
which any adjudication in bankruptcy can be 
had. In my judgment, the amendatory sec- 
tions fall into the Revised Statutes and be- 
come parts of the title amended. 

It seems impossible, by any reasonable con- 



struction of the amendment of 1874, to take a 
bank, though a corporation, out of the opera- 
tion of the provisions under consideration, yet 
the creditors of a bank are usually far more 
numerous and more difficult of ascertainment, 
especiallj' in the case of banks of issue, than 
those of any other class of corporations. If 
banks are not excluded from the operation of 
the provisions relating to the mnnber of cred- 
itors and amount of debts represented neces- 
sary to entitle them to file a petition, I can see 
no possible reason, for excluding any other 
class of corporations, and, In my judgment, 
none are excluded. No distinction between the 
different classes of corporations Is anywhere 
indicated. If congress should make any dis- 
tinction between corporations and natural per- 
sons in the particulars in question, we should 
expect to find some soimd and obvious reason- 
for its action. If no sound reason can be 
found, and the point is doubtful, we ought tq 
conclude that no distinction is intended- No 
reason has been suggested, and none occurs 
to me that appears to my mind to be sound. 
It also appears to me to be a mistaken sup- 
position that a modem corporation is in ef- 
fect destroyed by an adjudication in bank- 
ruptcy, that being stripped of its property it 
can acquire no more. Such seems not to be 
the doctrine of the books. Miners' Ditch Co. 
V. Zellerbach, 37 Cal. 590. If so destroyed, a 
corporation created by the act of one sover- 
eignty is annihilated by the act of another 
sovereignty. In many of the United States, 
perhaps generally, in respect to recentlyform- 
ed moneyed, business and commercial cor- 
porations (the class embraced in the bankrupt 
act), the stockholders are personally liable for 
the indebtedness of the corporation. The 
corporation is but an instrument in the hands 
of the stockholders, and the stockholders 
themselves, being personally liable, are the 
ultimate debtors, as well as the parties ulti- 
mately enjoying the benefits of the organiza- 
tion. The ultimate effects of an adjudication 
in bankruptcy against such corporations as to 
the excess of indebtedness over assets reach 
natural persons. It may be greatly to the in- 
terest not merely of the stockholders, but the 
great mass of creditors, that there should be 
no adjudication against the corporation, even 
though insolvent. It is fair to presume that 
the stockholders, and three-fourths in number 
and two-thirds in value of the creditors, wiU 
act in such manner as they suppose their 
common Interests dictate, as well in the case 
of corporations as where the bankrupt and 
primary debtor is a natural person; and I 
can perceive no sound reason why a less num- 
ber than one-fourth in number and one-third 
in value of the creditors, should control the 
proceeding against the wishes and interests 
of the great majority in one case rather than 
in the other. The corporation, though insol- 
vent, may repair its capital, and the interests 
of all concerned may require this to be done. 
It Is in fact sometimes done, as the very re- 
markable recent instance of the Bankof Cali- 
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fornia,so notorious as to become a partof tlie 
public Mstoryof tlie country and of the finan- 
cial world, shows. The bank stopped payment- 
Its reputed indebtedness exceeded twenty 
millions; generally understood to be several 
millions in excess of its assets. It was there- 
fore largely insolvent. Its capital stock had 
all been paid up and absorbed. Yet by the 
forbearance of its creditors and the energy of 
its stockholders, its capital stock was re- 
paired, as this court had occasion judicially 
to know, by levying new assessments in pur- 
suance of authority given by the statutes un- 
der which it was organized, upon the stock 
already fully paid up, and its business re- 
sumed tmder such auspices as to give promise 
of a future no less brilliant than its past. 
Had it been in the power of a small part of 
the creditors to have thrown this institution 
into bankruptcy, and it had been exercised, 
it would doubtless have severely shaken the 
finances of the Pacific coast, if not of the whole 
country, and have proved a great public ca- 
lamity. So, also, it is understood that after 
the sweeping public calamity of the Chicago 
fire, several of our insurance corporations, 
whose resources had become largely impaired, 
repaired their capital in a similar way, and 
continued on in a prosperous career. These 
striking examples show that, at least under 
our system of personal responsibility, corpora- 
tions as well as individuals have strong re- 
cuperative powers, and if not otherwise tram- 
meled than natural persons, may in like man- 
ner recover from the efEects of extraordinary 
misfortunes. To my mind, these examples 
afford a strong argument against any good 
grounds for a distinction between modern 
moneyed, busmess and commercial corpora- 
tions and natural persons in the particulars 
under consideration. The policy of the 
amendment on this point may be good or bad 
(with this the courts have nothing to do); but 
if good for one, it seems to me to be good for 
both. I am myself imable to find any solid 
ground for a distinction in this respect be- 
tween this class of corporations and natiu-al 
persons, and I am also unable to find any- 
where in the statutes the distinction claimed, 
or any evidence of an intent to make such a 
distinction. 

The case of the New Lamp Chimney Co, v. 
Ansonia Brass & Copper Co., 91 U. S. 664, has 
been cited by respondents' counsel as an au- 
thority in favor of the views of the district 
judge, and opposed to the view taken in this 
opinion, and by Mr. Circuit Judge Dillon in 
Re Leavenworth Savings Bank [Case No. 
8,165]. There is one clause in the opinion of 
Mr. Justice GlifCord in the enumeration of the 
points of the provisions of section 37 of the 
act of 1867, which seems at first view to favor 
the construction which it is cited to sustain. 
It is as follows: "Second. The petition for 
involuntary bankruptcy may be made and 
presented by any creditor without any speci- 
fications as to the number of the creditors or 
the amount of their debts." This, however. 



was nof a point adjudged, nor did the point ' 
arise in the case. There was no question in 
it as to whether in the case of involuntary 
bankruptcy of a corporation, a single creditor, 
without regard to the amount due him, is en- 
titled to file a petition. There is nothing in 
the case to indicate that this point was dther 
argued by counsel or carefully considered by 
the court In illustrating the argument upon 
the point presented, the learned judge refers 
to other provisions of the act, and among 
other things recites the several points as spec- 
ified in section 37. He nowhere says that the 
provisions of other sections relating to the 
amount of indebtedness do not apply to cor- 
porations, but only that this section is "with- 
out any specification as to the number of the 
creditors, or of the amount of their debts," 
which is manifestly true, but without saying 
what the effect on it of other provisions is. 
It is quite a different question, whether in de- 
termining the right of a creditor to petition, 
this provision, simply stating the relation of 
the party to the corporation necessary to give 
him the proper status, a right to an adjudica- 
tion, or simply designating the party, shall 
be supplemented by the other provisions pro- 
viding for the required amount of indebted- 
ness, not inconsistent with the clause, so far 
as it goes, made applicable by other express 
provisions, and therefore not necessary to be 
repeated here. Such casual observations in 
the course of an argument, even where more 
in point than in this case, are never regarded 
by the supreme court, or the judge who 
makes them, as authoritative. The reports 
are full of instances where dicta of a far more 
pertinent and decided character are wholly 
disregarded. I have attempted to show iu 
the first part of this opinion that the other 
provisions as to amount being additional and 
not inconsistent are made applicable by the 
general compx*ehensive introductory clause of 
section 37, and by other defining clauses of 
the act referred to. And this view seems to 
me to be sustained also by the othefr observa- 
tions of Mr- Justice Clifford immediately pre- 
ceding and follo-tt'ing the clause quoted from 
his opinion. Besides, thelearned judge in that 
same opinion distinctly lays down the rule of 
construction. We are not to hunt for repug- 
nances, but rather aim to harmonize the vari- 
ous provisions of the act. And there is cer- 
tainly no repugnancy between the clause in 
section 37 which named a creditor as the per- 
son who is to petition, and the clause in sec- 
tion 39, which fixes the amoimt for which he 
must be a creditor to entitle him to petition; 
and considering both provisions as applicable, 
harmonizes best with all the provisions of the 
act, and with the idea of a uniform system, so 
far as in the nature of things it can be made 
uniformly applicable. The learned justice in 
that case found no difBlculty in hai-monizing 
provisions far more distinctly repugnant. 
But it must be borne in mind that the case 
in the supreme court arose under the act of 
1867, and the observations of the learned 
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justice were made upon tliat act as it existed 
before its amendment Wliatever the prop- 
er construction of that act, it does not neces- 
sarily control the present act There seems 
to be no mistaking the scope of the amend- 
ment of 1874, and if found inconsistent with 
anything Jn section 5122, or elsewhere in the 
Revised Statutes, it must prevail, as being the 
last expression of the legislative will. The 
case of the New Lamp Chimney Co. v. An- 
sonia Brass & Copper Co. [supra], was also 
cited by counsel in the Leavenworth Savings 
Bank Case, and could not, therefore, have 
been considered by the learned judge who 
heard it as inconsistent with the construction 
put by him upon the amendment in question 
of 1874, 

For these reasons, in addition to those ex- 
pressed by Mr. Circuit Judge Dillon in the 
Case of the Leavenworth Savings Bank [su- 
pra], I hold that to authorize an involuntary 
adjudication in bankruptcy against a corpora- 
tion under the statute as amended hi 1874, 
the petitioning creditors must constitute one- 
fourth thereof, at least in number, the aggre- 
gate of whose debts provable under the act 
amount to at least one-third of the debts so 
provable. 

There is no allegation in the petition in this 
case, that the corporation is either a "mon- 
eyed, business or commercial corporation," 
• and the character of the corporation can only 
be inferred from the name and the aver- 
ment that its place of business is at Portland. 
The petition would undoubtedly be held bad 
on demurrer. No objection was taken until 
the issues formed were about to be submitted 
to the jury, \7hen the point was raised for the 
first time in the form of an instruction to the 
jury asked of the court It was with hesita- 
tion denied, on the ground that it came too 
late. "Whether this ruling was correct or not 
the petition should be amended in this partic- 
ular. 

The adjudication in bankruptcy and the or- 
derstriking out the allegations in the petition 
and corresponding denials of the answer re- 
lating to the number of petitioning creditors, 
and amount of debts represented by them, 
must be reversed and the ease remanded for 
further proceedings, and it is so ordered. 

NOTE. The main question decided in this 
case having never been determined by the su- 
preme court, those desiring to see the views ad- 
verse to those maintained in this opinion, will 
find them very ably presented in the opinon of 
Mr. District .Judge Deady, in the same case. 
[Case No. 10,558], 
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In re OREGON IRON WORKS. 

[4 Sawy. 169; 1 17 N. B. R. 404; 26 Pittsb. 
Leg. J. 8.J 

District Court D. Oregon. Jan, 18, 1877. 

Possession op a Chattel— Injunctiox. 

1. A suit in equity cannot be maintained by 
an assignee to obtain possession of a vessel al- 
leged to belong to the estate of the bankrupt; the 
remedy is at law. 

2. Neither will an injunction he allowed in 
such case upon the petition of the asagnee to re- 
strain the person m possession of such vessel 
from removing it beyond the jurisdiction of the 
court; the remedy is replevin. 

Petition by the assignee for a writ of in- 
junction, 

John W. "Whalley, for assignee. 

George H, Durham and Bufus Mallory, for 
defendant. 

DEADY, District Judge. The petition of 
the assignee in bankruptcy of the Oregon 
Iron "Works alleges that said corporation, at 
the date of the adjudication in bankruptcy, 
was the owner of a certain unfinished vessel, 
known as the Revenue Cutter, and that Cap- 
tain J. W. White obtained possession of the 
same wrongfully, and now refuses to deliver 
the same to said assignee, but threatens to 
take said vessel without the district and be- 
yond the jurisdiction of this court; that by 
reason of the great value of said vessel, to 
wit: ?70,000, the assignee is unable to give 
the requisite bonds to institute replevin for 
,said vessel, and concludes with a prayer for 
an injunction to restrain said White, his serv-, 
ants, etc., from further interfering with said 
vessel and withholding the possession of the 
same from the assignee. 

Upon an order to show cause why the 
prayer of the petition should not be allow- 
ed, the defendant answered, denying the 
allegations of the petition and alleging that 
said vessel was constructed by the bank- 
rupt under a contract with the United 
States; that on October 1. 1876, the United 
States was the owner and in possession of 
said vessel, subject to the right of the bank- 
rupt to complete the same; that on Novem- 
ber 2, said bankrupt suspended work upon 
said vessel, and thereupon surrendered the 
same to the United States, and that said 
United States has been in possession since 
that date, and is now engaged in complet- 
ing the same, as it has a right to do under 
said contract That the defendant is a cap- 
tain in the United States revenue marine, 
and that his possession of said vessel and 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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all his acts in reference thereto are held 
and done by authority of the United States, 
and not otherwise. 

This Is a proceeding in equity in a bank- 
rupt court. It is not re'quired to be as for- 
mal and plenary as pi-oceedings ordinarily 
are in coui*ts of equity. In re Wallace 
[Case No. 17,094]. But nevertheless the 
proceeding is substantially a proceeding in 
equity, and the relief sought must be such 
as belongs to a court of equity to administer 
upon the facts of the ease. 

Briefly, the petitioner claims to be the 
owner of this vessel and entitled to its pos- 
session. The United States, by their agent, 
the defendant, make the same claim. It is 
therefore a plain case, if the petition be 
true, for an action at law to recover the 
possession. The allegation that the peti- 
tioner is unable to give bonds to institute 
an action of replevin does not give him a 
right to recover the possession in equity. 
Neither is it necessary to give bonds in any 
sum to commence an action of replevin; 
and it is not even alleged that any such ac- 
tion has been commenced. It might be, as 
suggested by counsel for defendant, that if 
the assignee had commenced an action of 
replevin, and the defendant was about to 
remove the property from the jurisdiction 
of the court, and the assignee was unable 
to obtain the necessary bonds in time to 
have a provisional delivery of the vessel, 
and thereby prevent ,its being carried off, 
that an injunction would be allowed in aid 
of the action at law to prevent the removal 
of the property until the assignee could ob- 
tain the necessary bonds to take it. 

The cases cited by counsel,— In re People's 
Mail Steamship Co. [Id. 10,970]; In re Ul- 
rieh [Id, 14,328],— as authority for this in- 
junction are not in point. In those cases 
the property was admitted to be that of the 
bankrupt, and the persons enjoined were 
seeking to subject it to the exclusive satis- 
faction of their debts by means of attach- 
ments which the law declared void. 

Whether the United States is entitled to 
remove the vessel from this district to com- 
plete it, may be a question. But this relief 
is not sought upon this ground. As has 
been said, it is a simple ease of an attempt 
to get the possession of a chattel which the 
assignee claims to own by a suit in equity 
rather than the appropriate and ordinary 
remedy of an action at law. 

I have not deemed it necessary to consider 
whether, upon the state of facts disclosed 
in the answer, the United States have such 
possession of the vessel as would prevent a 
suit being maintained against the defendant 
White, to restrain him in the use and con- 
trol of it. or an action at law to recover the 
possession of it. But it appears probable 
that they have such a possession as would 
prevent the iron works or its assignee from 
interfering with the vessel. It is alleged 
that the United States took possession in* 



pursuance of the conti'act for the purpose 
of completing it, with the consent of the 
iron works, and is now engaged in so doing. 
It would seem that this is such a possession 
as cannot be interfered with by the process 
of a court, at least, at the suit of the iron 
works or its assignee, irrespective of the 
question of who is the legal owner of the 
property. 

The motion for injunction is denied, and 
the restraining order heretofore allowed 
vacated. 
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Case Wo. 10,563. 

O'EEILLT V. HOLT et al. 

[4 Woods, 645.] i 

Ciccuit Court, S. D. Mississippi, May Term, 
1877. 

CONSTlTCTIOITAli LaTV — TAKING PrOPEUTT FOR 

Public Use ■without Compexsatios— Sale for 
Taxes -withodt Notice — Due Process of Latv 
— Purchase bt Deputy Sheriff— Redemption 

— ISCUMBKAZfCER. 

^An act of the legislature of Mississippi, 
pa^ed November 27, 1875, which levied a uni- 
form tax of 10 cents per acre per annum for 
levee purposes on all lands in certain counties 
in the state, and directed, without further notice 
to the owner, a sale on a specified day of all 
lands on which the tax had not been paid when 
due, is not in violation of section 13 of the bill 
of rights of the constitution of Mississippi, which 
prohibits the taking of private property for puti- 
lic use without just compensation, or of section 
10, which declares that a citizen shall not be de- 
prived of his life, liberty, or property but by due 
process of law. 

2. The fact that the purchaser at a tax sale 
was the deputy of the sheriff by whom the sale 
was made, does not render the sale ipso facto 
void, when it is not shown that the deputy 
had any part in making the sale, and there is no 
suggestion of any unfair practice or mala fides 
on his part in reference thereto, 

3. The naked fact that the purchaser at a 
tax sale is clerk of the chancery court, in whose 
office the deed, to have effect, must be filed on 
the day of sale, does not render the sale absolute- 
ly void. 

4. The owner of land sold for levee taxes un- 
der the act mentioned in the first headnote can 
redeem the same only upon the payment of the 
purchase money with all subsequent taxes due 
thereon, and 50 per cent, per flTmnm interest 
on the whole amount, 

5. An incumbrancer who holds a lien upon the 
undivided two-thirds of lands sold for levee tax- 
es cannot redeem by the payment of two-thirds 
of the sum necessary to redeem the whole es- 
tate. 

6; The purchaser of the land at a levee tax 
sale is entitled, on the redemption of the land by 
the owner, to all subsequent taxes paid by him, 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Justice, and here reprinted by permission.] 
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and 50 per cen<. per annum interest thereon, 
althougli he has paid said tases in scrip which 
he acquired at a discount. 

[This was a bill in equity by H. E. O'Eeilly 
against John S. Holt and G. S. Jeffiards.] The 
bill -was filed by the complainant as as- 
signee in banliruptcy of one Edington, to 
caixy into effect certain decrees rendered by 
the chancery court of Adams coimty in fa- 
vor of Edington for the enforcement of cer- 
tain liens on lands situate in Issaquena coun- 
ty. Among others, C S. Jeffards was made 
defendant, and it was alleged that he claim- 
ed to have some interest or lien upon the 
land against which the decrees of the state 
court were passed. JefEards answered set- 
ting up that he and one Sloan had, on April 
14, 1873, purchased the lands at a sale made 
for taxes due to the levee board under the 
act of November 27, 1865; that afterwards 
Sloan had conveyed all his interest in said 
lands to him, the said Jeffards, and averring 
that he had since paid all taxes on said 
land, amounting to the sum of §2,154.88, and 
claiming that he had a lien on the lands for 
the same, and was entitled to have the pur- 
chase money and all the taxes refunded, 
with legal damages and interest, and sub- 
mitted himself to the protection of the court, 
and asked that his rights might be respect- 
ed. The property on which the decrees rest- 
ed was sold, and the money brought into 
court, and the only controversy in the case 
was as to the amount which JefEards was 
entitled to receive out of the proceeds of the 
sale by reason of the facts stated in his an- 
swer. 

The act under which the lands in question 
were sold for taxes is the act approved No- 
vember, 27, 18G5, entitled "An act to incor- 
porate the board of levee commissioners for 
Bolivar, Washington and Issaquena coun- 
ties, and for other purposes." The fourth 
section of the act declared that, for the pur- 
pose of building and repairing the levees in 
the counties mentioned in the title of the 
act, etc., there should be and was thereby 
levied a uniform tax of 10 cents per annum 
on each and every acre of land in said coun- 
ties, except lands held by the state in trust 
or otherwise, etc., and that the tax should 
be continued for 12 years, and should be 
payable annually on or before the 1st day 
of March in each and every year. The four- 
teenth section of the act provided that said 
tax should be a lien until paid on the lands 
situate in said counties, and should the own- 
er or other person interested in said lands 
fail to pay the tax at the time it fell due, 
it should be the duty of the sheriff of the 
county in which the lands were situate, 
without further notice, on the second Mon- 
day of April, to sell at the door of the court 
house the lands in default or so much of 
them as might be necessary to pay the tax 
required; and when sold, to execute a deed 
therefor to the purchaser, which deed should 
vest in the purchaser a full and complete 



(Case No. 10,563) O'REILLY 

title in fee simple to the lands sold, and 
should be taten and received in any court 
of justice as vesting a perfect title in the 
purchaser, and should be evidence that the 
title of the owner as well as the claims of 
all persons interested therein were thence- 
forward vested in the purchaser, etc. The 
fifteenth section of the act provided that 
lands sold by the sheriff as provided in sec- 
tion 14 might be redeemed at any time with- 
in two years after the day of sale by the 
owner, "upon the payment of the purchase 
money with all subsequent taxes, whether 
state, county or levee taxes, and 50 per cent 
on the whole amount due thereon, and 50 
per cent, per annum interest upon the whole 
amount." The complainant claimed that if 
Jeffards was entitled to any sum more than 
the actual taxes paid by him and ordinary 
interest, he was only entitled to 50 per cent, 
interest on the levee tax and not on the other 
taxes. The complainant moreover insisted 
that so much of the act of November 27, 
1875, as directed the sale of lands for taxes 
without notice, was imconstitutional, and 
therefore that JefEards derived no title by the 
tax sale, and was entitled to no penalty. 

W. L. Nugent, for complainant 

E. Jeffards, for defendant 

WOODS, Circuit Judge. In support of the 
Mst proposition of complainant, we are re- 
ferred to the case of Griflan v. Mixon, 38 
Miss. 424. The law .which in that case was 
decided to be unconstitutional provided that 
the lands should not be exposed to sale for 
taxes due thereon, but that the taxes should 
be collected by distress and sale of personal 
property, and that on the first Monday of 
April in every year the county tax collector 
should return to the county board of police 
a list of lands dehnquent for nonpayment 
of tases; that the list should be examined 
by the board of police, and a certified copy 
should be posted on the door of the court 
house within 10 days after such examina- 
tion, and that said list, duly certified, should 
be filed and recorded in the auditor's ofla.ce, 
and should vest a title to lands therein re- 
turned in the state of Mississippi. This act 
was declared by a divided court to be un- 
constitutional, on the ground that it was in 
violation of the thirteenth section of the bill 
of rights of the constitution of Mississippi, 
which prohibited the taking of private prop- 
erty for public use without just compensa- 
tion being made therefor, and of the tenth 
section, which declared that a citizen should 
not be deprived of his life, liberty or prop- 
erty but by due course of law. Although 
this case has not been directly overruled, yet 
the present supreme court of this state, in 
the recent case of j Martin v. Dix [52 Miss, 
58], not yet reported, have said that they 
think the views announced in the dissenting 
of Mr. Justice Handy better supported both 
upon reason and authority. But the law 
under which Jeffards purchased differs ma- 
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terially from the act declared unconstitu- 
tional in the case of Griffin v. Mixon. By 
the former act an accurate and unchange- 
able assessment was made upon the lands 
subject to the tax by the legislature it- 
self. The act gave notice to all of the time 
Avithin which the tax must be paid, and it 
gave notice to all who failed to pay, that on 
a day named their lands would be put up 
for sale. There was no transfer of the title 
without a sale, of which public notice was 
given. The act is indeed summary, as all 
laws for the collection of taxes, to be ef- 
fectual, must be. But it seems to me that 
the reasoning of Mr. Justice Handy in the 
case of Griffin v. Mixon, in support of a 
more summary law than the one in ques- 
tion, is unanswerable. As this law is not 
the same as that pronounced tmconstitution- 
al in that case by the majority of the court, 
and as there appears to be a change in the 
opinion of the supreme court of the state 
upon the question decided in that case, I 
feel at liberty to follow my opinion, and to 
hold that the act of 1865 is not obnoxious to 
the constitution of the state. But in the 
case of Daily v. Swope, 47 Miss. 367, the 
constitutionality of the levee law of 1871 was 
affirmed by the supreme court In that case 
it was agreed between counsel, among other 
things, that any constitutional question aris- 
ing upon said levee law, as to want of no- 
tice to taxpayers, and want of demand for 
the tax, and want of provision for adjudica- 
tion of delinquency under the law, might be 
heard and determined by the court The 
law, in its provisions for amount of tax, and 
sale, in case of delinquency, was identical 
with the law in question in. this case. And 
it was objected to the law by Mr. Chalmers, 
of counsel for defendant in error, on the au- 
thoiity of Griffin v. Mixon, that it was un- 
constitutional, because there were no steps 
prescribed, prior to sale, of notice, assess- 
ment correction of assessment, etc. But the 
court, in an elaborate opinion, held the law 
to be constitutional, and overruled all ob- 
jections to it This case is precisely in point, 
and as it is the latest adjudication of the 
highest court of the state upon the con- 
struction of the constitution of the state, 
and as it accords with my own views, I shall 
follow it and hold the act under which Jef- 
fards purchased to be a valid and consti- 
tutional enactment. 

It is next claimed that the title of Jeffards 
is void because Sloan, one of the purchasers 
at the tax sale, was deputy to the sheriff 
who made the sale, and Jeffards was clerk 
of the chancery court with whom the tax 
deed, to have any effect was required to be 
filed on the day of sale. To support this ob- 
jection to the sale we are referred to Olute 
V. Barron, 2 Mich. 192; Morton v. Waring's 
Heirs, 18 B, Mon, 84, and Everett v. Beebe, 
37 Iowa, 452. These cases do not sustain 
the proposition in support of which they are 
cited. They only declare that a public of- 



ficer cannot buy at his own sale. In the 
case cited from B. Monroe it was held that 
a purchase made by the deputy register of 
the land office, of lands sold by his princi- 
pal, was not absolutely void. The objection 
to the capacity of Jeffards to buy does not 
seem to be any better founde'd. If it were 
held good, then no recorder of mortgages 
could ever be the mortgagee in a mortgage 
deed which was required to be recorded in 
his own office. 

All that is required to make valid a sale 
to officers having such remote connection 
with the conduct of the sales as the dep- 
uty sheriff and clerk of the chancery court, 
is that their conduct in reference thereto 
should be fair and above suspicion- In this 
case there is not the slightest suggestion 
that the deputy sheriff had anything what- 
ever to do in conducting the sale, or that 
his purchase was not a perfectly fair one; 
nor is there a hint that there was any im- 
proper or unfair conduct on the part of 
Jeffards in filing in his office the deed in 
question. We think that the claim that the 
purchase was absolutely void on account of 
the official status of the purchasers cannot 
be maintained. I am of opinion, therefore, 
that the title of Jeffards under the tax sale 
was good, subject to the complainant's right 
of redemption. 

As the bill in this case was filed within 
two years of the sale, the complainants are 
entitled to redeem on the terms prescribed 
by law. The question is therefore present- 
ed, what must the complainants pay Jef- 
fards to entitle them to redeem? The law 
appears to me to be explicit on this point 
The owner shall be entitled to the redemp- 
tion of said land at any time within two 
years after the day of sale upon the payment 
of the purchase money, with all subsequent 
taxes due thereon, and 50 per cent per an- 
num interest upon thfe whole amoimt The 
contention of the complainant is that the 
50 per cent interest is only to be computed 
on subsequent levee taxes. But the law 
does not say so and there does not appear 
to be any warrant for engrafting upon the 
language of the law the quaUfication in- 
sisted on. By the purchase at the tax sale 
the purchaser becomes the owner of the land 
and liable for the payment of all taxes as- 
sessed thereon. To enforce prompt pay- 
ment of the levee taxes, the law says that 
the land may be redeemed on payment of 
all subsequent taxes and 50 per cent interest 
thereon. This means all and not a part. 

The complainant insists that as his lien 
covers only an undivided two-thirds of the 
land, he should only be compelled to pay 
two-thirds of the sum necessary to redeem. 
But the amount to be paid to redeem does 
not depend on the interest in the premises 
of the person proposing to redeem. He may 
be a mortgagee for an amount very much 
less than the value of the premises, yet he 
cannot claim, for that reason, that he should 
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only pay a proportionate part of the redemp- 
tion money. The purchaser stands on his 
title. He is not hound to yield it up unless 
his claim under the lien is satisfied. He has 
bought the whole estate in the land, and 
one tenant in common cannot insist that the* 
estate shall he divided up and he allowed 
to redeem for his individual share. 

I do not think any cross hill is necessary 
to he filed by Jeffards. Having submitted 
to the redemption of the land, he is like any 
other incumlarancer. The court, on, a bill to 
enforce complainant's lien, will direct the 
order in which the incumbrances shall be 
paid and ascertain their amount. Nor dp I 
think that the fact that Jeffards" paid sub- 
sequent taxes in scrip which he purchas- 
ed at a discount is any concern of the com- 
plainant. Jefifards had a right to make pay- 
ment of the taxes in, any lawful way. Ke- 
•demption can be insisted on by the owner 
of the land on the pgyment of the subse- 
quent taxes and 50 per cent interest there- 
on, and not on the repayment of what it has 
cost the purchaser to pay the taxes. 

The conclusion I Tiave reached is that the 
defendant JefEards is entitled to priority of 
payment out of the fund, the proceeds of 
the sale, for the amount of his purchase 
money and all subsequent taxes of all de- 
scriptions, with an annual interest thereon 
of 50 per cent, calculated up to the time of 
filing his answer, and 6 per cent, on that 
amount until the date of the final decree. 
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Case IS"©. 10,566. 

O'REILLY V. SMITH. 

[1 MacA, Pat Gas. 218.] 

Circuit Court, District of Columbia. April, 1853. 

Patent Interferences— Extessios op Time for 

Hearing — When Interference Exists— 

Railroad Rails. 

Ct. An affidavit in support of a motion for an 
extension of time for the hearing, on the ground 
of inability to procure the attendance of wit- 
nesses, is entirely insufficient when it does not 
state the names, competency, or materiality of 
the witnesses.] 

[2. The question of extending the time for the 
hearing lies within the discretion of the com- 
missioner, which will he presumed to have been 
soundly exercised.] 

[3. A splice-plate extending over three cross- 
ties at the joint between railroad rails with a rib 
along its upper surface at the ends of the rails, 
held not to interfere with a rail consisting of 



an upper and under part th' its whole 

length, with a rib in the Io\> xacUy fit- 

ting the under side of the upperTiart, and the 
two parts to he slid upon each other so as to 
break joints at the middle, thus forming when 
laid a continuous double rail.] 

[This was an appeal by Patrick O'Reilly 
from a decision of the commissioner of pat- 
ents, in an interference, awarding priority 
to J. Button Steele, assignor to Charles E. 
Smith, in respect to an invention relating to 
railroad rails.] 

Watson & Renwiek, for appellant 

MORSELL, Circuit Judge. Patrick O'Reil- 
. ly filed his application on the 17th of April, 
1851 (afterwards patent No. 9,703; see 1 
'Patent Ofdce Report 1853, p. 188, for dia- 
gram). His specification applicable to this 
issue states in substance that his improve- 
ment consists in dividing the ordinary 
"bridge" rail, or other rail having a flanged 
base, by a longitudinal division or joint, 
(parallel, or nearly so, to the top of the 
flanges and the arch, and to the sides which 
join the arch and flanges,) into two layers, 
plates, or half rails of nearly equal thickness 
and weight By sliding the upper plate or lay- 
er over the under one until the end of one is 
opposite the middle of the other, and then 
riveting or otherwise fastening them togeth- 
er in this position, they will reciprocally 
break joint with and support each other, and 
thus give greatly increased stifEness and 
strength to the track. The specification sets 
forth the advantages of this construction, the 
saving of metal, in reducing the expense of 
repairing, and the increased usefulness of 
the device. He claims as his invention the 
divided or double-plate rail, as described, 
composed of a flanged arch or bridge^rail of 
the usual form, and about half the usual 
thickness and weight, with another rail of 
similar external form, thickness and weight, 
on which it rides, the under side of the arch 
of the upper rail or rider forming a groove to 
fit over and rest upon the arch or tongue of 
the lower rail; the flanges of the upper rail 
resting upon and fitting those of the under 
rail, and the spike-holes of the two corre- 
sponding, so that the same bolts or spikes 
will secure them firmly together and to the 
foundation. The eompoimd rail thus form- 
ed and proportioned has a double bridge and 
a double base, the two portions o^which re- 
ciprocally support and strengthen each oth- 
er. He also claims the method described 
of strengthening the joints of the ordinary 
bridge-rail while leaving its middle, of ade- 
quate strength, by movinga a longitudinal 
section of its inside, equal to about half the 
weight of the rail, half its length endwise, 
so as to break joint with the outside; or, 
again constructing the rail in two parts to 
correspond in form and position with the 
two parts of the device before described, 
whereby the joints of the upper rail are ren- 
dered as capable of supporting the loaa as 
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its middle, and the wliole made stronger, 
witli a given quantity of material, than by 
any mode of construction before Jznown. 
The application which was held to show a 
prior invention of the same improvement, 
and with which O'Reilly's application inter- 
feres, was filed by the said J, Dutton Steele, 
and was sworn to on the 27th day of July, 
1S52, hj him, (afterwards patent No. 9,704 — 
see 1 Patent Office Report, 1S53, p. 188, for 
diagram). It prays in the usual form that 
letters-patent may be granted to him. The 
assignment was made on the 27th of July, 
1852, and was recorded in the patent office 
on the 9th of August, 1852. 

Steele in his specification states, in sub- 
stance, that he has invented certain new 
and important improvements in rails for 
railroads, which he terms the "bridge-rail 
and splice-plates." He says: "The nature 
of my invention consists in making a rail of 
two parts, and which is composed of a 
flanged bridge or V-shaped rail of the usual 
form, resting on an interior rail or splice- 
plate of similar external form, the under 
side of the arch of the exterior rail forming 
a groove to fit over the arch or tongue of the 
splice-plate, and the flanges of the one rest- 
ing upon the flanges of the other, said 
flanges being fastened together with rivets, 
as shown in the drawings, or otherwise, as 
may hereafter be found the most desirable. 
This rail has a double bridge and double 
base so far as the interior rail or splice-plate 
extends." The invention is intended to ob- 
viate the yielding of the rail at the joints 
and the consequent "jumping" of the cars 
when running at high velocities; and it is 
intended to be so arranged and proportion- 
ed as to make, as nearly as possible, a con- 
tinuous rail of uniform strength and stifieness, 
and at the same time to so effectually secure 
the rails in their places that they will not 
lose their correct juxtaposition at the joints. 
It Is stated that this end will be attained 
more economically by using the interior rail 
simply as a splice-plate, of sufficient length 
to bear upon three sills or cross-ties direct- 
ly under and adjacent to the joint of the ex- 
terior rail, thus perfectly breaking and se- 
curing the joint, and also by making the 
tongue or arch of the splice-plate solid and 
of such height as experience may show to 
be necessary to secure to the rail-tracks uni- 
form stiffness and strength throtighout their 
length. Alain, the applicant says: "It is 
obvious that this form of double rail may be 
varied from the two herein described and 
represented without departing from the gen- 
eral principle, and that the under rail may 
be used simply as k splice-plate,, as above 
described, or it may be extended to the full 
length of the exterior rail, and made to 
break joint with it, as may hereafter be 
found the most desirable, without departing 
from the general principle here laid down." 
The specification concludes with the follow- 
ing claim: "What I claim herein, and desire 
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to secure by letters-patent, is the construe- 
tion of a rail in two parts, and which is 
composed of a flange-shaped or bridge-rail 
of usual form, with another rail or splice- 
plate of similar external form on which it 
rides— the under side of the arch of the up- 
per rail forming a groove to fit over the 
arch or tongue of the lower rail or splice- 
plate, and the flanges of the one overlaying 
and resting upon the flanges of the other; 
and the flanges may be riveted together, or 
the spikes or bolts fastening the rail at 
large to their bearings may be made to pass 
through the said flanges, and thus perform 
the double office of fastening them together 
and to their bearing"5 and the interior rail 
may have a solid or hollow tongue or rib, 
and it may have a length sufficient to give 
it a bearing on three sills or cross-ties 
directly under and adjacent to the joint; 
or it may be equal in length to the upper or 
main rail and bre^k-joints with it, as may 
hereafter be found the most desirable." 

On the day this paper-writing bears date 
it appears that J. Dutton Steele, for the con- 
sideration therein stated, assigned all his 
claim in the invention to Charles E. Smith. 
On the 9th of August following, the applica- 
tion was flled in the patent office, with the 
accompanying drawings, but without any 
models, the box containing which was not 
opened until the 18th of December following 
—nearly four months after an interference 
had been declared, and about two months 
after the expiration of the time appointed 
for hearing the issue between the parties, 
and nearly a month after the decision 
against the appellant was made. The ap- 
plication being so filed, the interference 
above alluded to was declared, the parties 
notified, and the day of hearing appointed 
for the second Monday in February, 1852; a 
few days previous to the expiration of 
which time a motion was made by the coun- 
sel for O'Reilly, grounded on his affidavit, to 
the commissioner, for an enlargement of the 
time, stating his failure to obtain the at- 
tendance of his witnesses within the time 
appointed, although he had made reasona- 
ble efforts to that end. This motion was re- 
fused, and the issue was tried on the testi- 
mony taken by the appellee, and without 
any testimony on the part of the appellant. 
On the 20th of November, 1852, the commis- 
sioner, in declaring his opinion, says: "This 
case came up for hearing on the second 
Monday of October, 1852, the day appointed 
for that purpose; and from the testimony 
then duly on file in the office it is considered 
that J. Dutton Steele is the prior Inventor 
of the improvements in controversy." Prom 
this decision the present appeal was taken. 
The reasons assigned for the appeal are, 
first, that the appellee neither filed a model, 
specification, nor drawing of the invention 
in the patent office with his application for a 
patent, and therefore could not have an ap- 
plication pending with which an interfer- 
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ence -with said O'Reilly's could legally exist; 
second, that tliey are not the same inven- 
tion—to show which a very particular com- 
parison is made between the two; third, 
that appellee's rail and O'Reilly's differ es- 
sentially in the form, proportion, and ar- 
rangement of their parts, which include ev- 
ery point in which iron rails can differ from 
each other— the inventions are distinct and. 
independent; fourth, that the commissioner 
refused to grant an extension of the time 
for taking of testimony, when by the rules 
and practice of the patent office he should 
have done so; fifth, that the commissioner 
gave a liberal, instead of a strict, construc- 
tion to Steele's testimony in his own favor, 
and, further, gave an erroneous construction 
rto the Franklin Institute letter, where he 
decides that the paragraph respecting the 
extension of the height of the rib of the 
splice-plate means the adapting and fitting 
of it to the under surface of the arch of the 
rail, as in the case of O'Reilly's rail. 

In the first part of the commissioner's re- 
port, in answer to the aforegoing reasons, he 
gives a brief historical account of the pro- 
ceedings in the case, aU of which, so far as 
they are material, have now been recited. 
He proceeds to give an analysis of the testi- 
.niony, showing the grounds upon which he 
based his action. He finds upon the testi- 
mony that Steele made his invention in 18^ 
of a bridge-rail with splice-plate; that a 
model OExhibit "G") was made in the month 
of September of the same year, from which a 
model (Exhibit "D") was made under the di- 
rection of Steele in the same year, a section 
of which shows the space at the top; that 
the first of these models remained in the of- 
fice of the Philadelphia and Reading Rail- 
road Company, while the other was sent to 
the Franklin Institute, with a letter, on the 
14th of October, 1849, which letter states that 
the splice-plate may be extended; that the 
expediency was considered at that time of 
adopting either a continuous compound 
bridge-rail or a continuous compound double- 
base bridge-rail (Exhibit "B"). The commis- 
sioner further states that Steele had no in- 
terest in the patent; that he had made a 
proper legal assignment to Charles E. Smith; 
that O'Reilly introduced no testimony to 
show priority of invention; that the drawings 
and Steele's testimony show that the follow- 
ing forms were contemplated by Steele, i. e., 
the lower rail, solid or hoUow, and of varying 
height, either leaving a space or touching at 
the top, the extension of this rail or splicing- 
plate in length, so as to make a continuous 
break-joint double rail. Only one of these 
forms— that is, tie hollow rib— is claimed by 
O'Reilly as his invention. The commissioner 
proceeds to give a more particular answer to 
the reasons of appeal. He answers, to the 
first that the files of the office, now before the 
judge, show that the requisitions of the law 
were complied with. To the second, that the 
testimony shows that among the various 



forms proposed by Steele there is one identi- 
cal with that of O'Reilly's. The fitting of the- 
upper rail closely upon the lower was the 
first form of Steele's invention, and the other- 
form- not fitting closely— was preferred on, 
account of the greater ease of the manufac- 
ture. To the third, that it merely reiterates; 
the second with respect to the part in which, 
the reason states that "O'Reilly has made a. 
new rail, and that Steele has added to the old 
rail a splice-plate," the commissioner an- 
swers "that O'Reilly's new rail is a double 
rail, and so is Steele's in one of its forms, and 
there is no difference between them." To the 
fom-th- as to the extension of time— "that the 
rules and practice of the patent office were 
strictly adhered to." To the fifth, that Steele- 
had no interest, and therefore that his testi- 
mony could not be in his own favor. That 
the interpretation of the Franklin Institute- 
letter was ndt wrong, is shown by the first 
model of Steele, which does closely fit it at 
the top, and thereby shows his invention. In 
this letter Steele states not only that the- 
splice-plate may be extended the full length, 
of the rail, and a two-part break-joint rail 
thus made more economically in its propor- 
tions, possibly, than the model now presented,, 
but also that its vertical strength may be in- 
creased by increasing the height of the rib. 
There can be no doubt that under this, at 
that time, he might have constructed precise- 
ly such a rail as O'Reilly's. The substance- 
of the testimony alluded to in the aforegoing- 
report is first, that of Solomon Stout. (State- 
ment of the testimony by the commissioner- 
is omitted.) 

The various questions raised by the rea- 
sons of appeal made it necessary for me to- 
make a full statement of the case as laid be- 
fore me by the commissioner, according ta- 
law, and upon which the respective parties, 
on due notice of the time of hearing being 
given, have offered their arguments in writ- 
ing, and upon a full and careful examination 
of all which, I have come to the conclusions, 
which I will now proceed to state: 

With respect to the first reason of appeal, 
the commissioner states that the requisites of 
the law were complied with. As a decision 
of this question either way would not aflEect 
the opinion upon the merits which will be- 
given in this case, it is not deemed necessary 
to take further notice of it. 

The fourth reason of appeal is because of 
the refusal to grant a postponement The af- 
fidavit offered .to that end is entirely insuffi- 
cient, in that it does not state the names, 
competency, or materiality of the witnesses, 
and, furthermore, the whole subject is withia 
the discretion of the commissioner, . and it 
ought to be presumed that it was soundly 
exercised. 

The fifth reason of appeal is on the subject 
of Mr. Steele's testimony and the full credit 
which was given to it Although Mr. Steele- 
may not be a regular party to this proceed- 
ing, or affected by pecuniary interest or ad- 
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vantage to render liira incompetent, yet, from ; 
the relation in whicli he stands to the subject 
in controversy, he must in the nature of 
things be supposed to view most favorably 
the success of Mr. Smith and his side of the 
question, and to feel no small degree of prej- 
udice towards the other side. The objection 
will be allowed its due weight when the tes- 
timony is considered. 

The third reason, and the latter part of the 
one already partly considered, are upon the 
subject of the differences between, the inven- 
tion of O'Reilly 'and that of Smith, assignee 
of Steele, in which there is a particular com- 
parison made between the two. On this sub- 
ject I have already stated the commissioner's 
answer and his illustrations, to show that one 
of the four forms of Steele's rail is identical 
with the one for which O'Reilly is applying 
for a patent in this case. It is supposed that 
the testimony shows that these rails were 
made by Steele prior to that inyented by 
O'Reilly. 

Being about to consider the force and 
weight of the testimony, I desire to say that 
very great deference is certainly due to the 
learned! decisions of the commissioner, made 
with his discriminating mind and judgment, 
in discovering, in all their bearings, the an- 
alogy, or the want of it, between inventions 
presented to his view by different inventors; 
,and I shall always, whenever occasion offers, 
consistently with my duty, most cheerfully 
render that respect; and it would be with 
much more hesitation that I bring myself to 
think there is error in this case, if it had not 
been a matter in which I supposed the com- 
missioner might have misapprehended some 
of the legal principles by which the testimony 
is to be governed and applied. It is cer- 
tainly true that the great purpose of both 
parties was to give sufficient strength to the 
rail at its weakest part— i. e., the joints. 
Both parties have Invented improved means 
which are supposed to be adeauate for the 
pui-pose. Are these means substantially the 
same? That is the first question. It is prob- 
able that the specification of Smith, assignee 
of Steele, is, in some of its terms, broad 
enough to cover some of the forms of O'Reil- 
ly's invention; and it has been argued by 
counsel that such is the case, and that the 
identity is already established. This, how- 
ever, is not conclusive. It is true that the 
. usual oath required by law to the specifica- 
tion has been made— that Mr. Steele was the 
first inventor, and the commissioner has so 
decided; but the like oath is attached to the 
specification of O'Reilly, so that there is oath 
against oath, and the question must depend 
entirely upon the evidence taken under the 
rules and authority of the commissioner. 

In order to understand the force and appli- 
cation of the evidence as applicable to O'Reil- 
ly's invention, it will be proper to keep that 
invention immediately under the eye. He 
claims, as before stated, that his improve- 
ment consists of a continuous double-bridge 
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rail. In particularly describing its features, 
he says the improvement consists in dividing 
the ordinary bridge, , by a longitudinal divi- 
sion into two parts, plates, or layers, of nearly 
equal thickness and weight, and sliding the 
upper one over the under one until the end 
of one is at the middle of the other, in which 
position they are riveted together, the two 
parts thus reciprocally breaking joint and 
supporting each other by a new arrangement 
and disposition of the same material. The 
ordinary rail is strengthened by a new and 
improved disposition of its parts, thus in- 
creasing its strength without increasing the 
quantity of metal employed in its construc- 
tion, and augmenting its strength and value 
in the same manner that bars of iron are in- 
creased in strength and value by refinement. 
The rail has no need of extraneous support. 
The forms, proportions, and arrangement of 
a common rail are changed without addition, 
bringing the superabimdant strength of the 
middle to the support of the end of the rail, 
yet leaving that middle at the highest stand- 
ard of efficiency. The inventor, in other 
words, divides the mass of iron sufficient for 
a common rail into two nearly equal parts; 
one of these he forms into the outside layer or 
division of his rail, and the other into the in- 
ner part; he brmgs a portion of the middle to 
the ends; he increases the width and height 
of the groove or arch of the bridge-rail by 
removing half the thickness of the metal 
from the concave or inside. There are some 
other features not material here to notice. 
His construction of the rail involves, of 
necessity, the close fitting of the top of the 
under part against the under side of the up- 
per part, because the arch of the upper part 
rail, being divested of all surplus material 
throughout, requires the support of the lower 
rail as much in the middle as at the ends. 
There are further differences in the saving of 
material, in construction, and repair in favor 
of O'Reilly's invention. 

The substance of the testimony on the part 
of the appellee is, that the models and D 
were made by the machinist for Mr. Steele— 
in the year 1848 one of them, and the other in 
the same or the next year— and that Ex- 
hibit "F" was put into one. Mr. Steele 
himself testifies that the model O was in- 
vented by him in September, 1848; that It 
was a splice-plate, bearing upon three sills, 
with the rib of the splice-plate equal in 
height to the interior groove of the rail. 
The object of the splice-plate is to give the 
rail increased stiffness at the joint, and to 
make a track as nearly as practicable of uni- 
form stiffness. In 1848 or 1S49 he improved 
that plan by changing it, as shown in model 
D; it differs from the first model in the re- 
spect that the rib of the splice-rail does not 
extend up to the top of the groove of the rail; 
this simplifies the manufacture of the rail and 
splice; it also differs in having the flanges of 
the rail and splice-plate riveted together. 
During the progress of his invention, the 
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subject of extending: the splice-plate to the 
full length of the rail was considered; but 
the object being to obtain the best result with 
the smallest expenditure of money, the splice- 
plate, extending over only t-hree bearings ad- 
jacent to the joint of the rail was preferred. 
*. t * ■^^ ^^^' supposing Mr. Steele, in 
giving his testimony, to have been perfectly 
indifferent, what is its value, and what effect 
ought to be given to it, in sustaining this issue 
on the part of the appellee? In all the various 
plans and forms which Mr. Steele has thought 
of or devised, he has never omitted to malce 
the improvement principally, if not wholly, to 
consist of the splice-plate at the joint of the 
raUs, by means of additional material. To 
use his own language, "there was added a 
splice-plate upon three sills, or to be ex- 
tended over three bearings adjacent to the 
joint of the rail, with a rib along its upper 
surface at the ends of the bridge-rail." That, 
certainly, is the great principle of his inven- 
tion. Changes in the form of his rail appear 
from time to time, in the course of maturing 
his design, to have been made; but under no 
form has he ever omitted to have the splice- 
plate as the prominent leading feature. This, 
then, is the first substantial difference between 
the two inventions: O'Reilly's invention has 
no such joints, and, of course, no occasion for 
a splice-plate, and therefore entirely saves 
the additional material and expense without 
increasing the weight or size of the struc- 
ture. 

According to Mr. Steele's construction, with 
the exception just stated, the whole of the 
rail is the same as that in common use. The 
middle and arch of the rail are not changed 
in material or strength, but are both left as 
they were before the invention. They must 
be strong enough of themselves without addi- 
tional support I can see nothing to satisfy 
me that Steele ever invented the two-part 
rail, or, if he did invent anything of the kind, 
it did not correspond to any feature in O'Reil- 
ly's invention. It would be doing great in- 
justice, I thinlc, to Mr. Steele to suppose that 
he could, according to his plan, as I under- 
stand it, think that the splice-plate might ad- 
vantageously be extended the whole extent 
of the rail for the purpose of performing the 
duty of an under rail; that would be to 
sti-engthen a part that had already sufficient 
strength, if not too much, hj adding addi- 
tional costly material. It is true, he says, in 
describing one of his forms of rail, that the 
rib of the splice-plate was equal in height to 
the interior groove of the rail; but this form 
of his invention was not devised with any 
view, or in accordance with any principle 
conceived by him, to support the arch or 
crown throughout It would have proved 
entirely insufficient for that pui-pose. JEven 
this in a short time after was changed and 
abandoned in the progress of ' perfecting his 
invention, and the i-ib of the splice-plate 
made shorter, so that it did not extend to the 
top of the groova Now, these are also radi- 
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cal features entirely different from O'Reilly's 
invention, for the great matter of O'Reilly's 
improvement consists in making the rib on 
the lower part exactly fit the under side of the 
upper part, and in extending the under part 
with its rib the whdle length of the rail. 
These are surely features entirely foreign to 
any that can be found in Mr. Steele's. The 
rib must exactly fit crown and^ides, or the 
structure would be crushed. The under side 
must give full and perfect support to the up- 
per, or the invention is nothing. I think, 
therefore, it is clear that although Mr. Steele,' 
in the course of maturing his invention, from' 
time to time thought of, considered, and 
spoke of various other additions or contriv- 
ances, yet he abandoned them all, and adopt- 
ed only the one described in his own words: 
"But my object being to obtam the best re- 
sult with the smallest expenditure of money, 
the splice-plate extending over only three 
bearings, adjacent to the joint of the rail, was 
preferred." This is then the only invention 
with which that of O'Reillys' could be said 
to interfere m this issue. I am decidedly of 
opinion, and do so adjudge, that there is no 
interference in the claims of the said appli- 
cants in relation to the matters contained in 
their respective specifications, and that the 
said Patrick O'Reilly is entitled to a paten*- 
for his said improved invention of rails for 
railroads, as stated in his specification 



Case M"o. 10,567. 

In re OREM et al. v. HARLEY. 

[3 N. B. R. 263 (Quarto, 62); i 2 Bait Law 

Trans. 943.] 

District Court, D. Maryland. 1869. 

Bankruptcy— FI.EADING — Sufficiency of Aver- 
ments— Answer— Intent IN Suspend- 
ing Payment. 
1. Petition filed in involuntary bankruntcy 
was signed in the firm name of creditor^ am 
affidavit made .thereto by one 0., a member of 
the firm av^ng tliat the defendant "bein? a 
trader, had fraudulently suspended and norre- 
samed payment of his commercial paper witidn 
a penod of fourteen days." On demu^e7 IS 
tei'^'S *° ?f>e sufficiency of aveSnTcannot 
answer. "" """^ demurrer, but should be by 

2. The intent of the alleged bankrant in <;nc!- 
pendmg payment should be alleged^ a fact- 
Leave granted to answer. 

[Cited in Re Butterfield. 6 N. B. R. 259.] 

On the 12th of July, 1869, John M. Orem," 
Son & Co., creditors, filed their petition] 
praying that the defendant George W. T. 
Harley, might be declared bankrupt The 
petition proceeded upon two alleged acts 
of bankruptcy. It embraced the usual 
formal allegations, and set forth in full the 
character of the petitioners' claim, which 
consisted of two promissory notes, one of 
which matured o n the 13th of April, and 

1 [Reprinted .from 3 N. B. R. 263 (Quarto, 
62), by permission.] ' 
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the other on the 6th of June. The petition 
then went on to charge the specific acts of 
■bankruptcy as follows: First. That with- 
in the preceding sis months, the said Har- 
ley did commit an act of bankruptcy, "in 
that the said Harley, within the period 
aforesaid, and within the said district, to 
wit: on the 13th day of April, A. D. 18C9, 
being a trader, has fraudttlently suspended, 
and has not resumed payment of his com- 
mercial paper within the period of fourteen 
days." A similar act, charged to have been 
committed on the" 6th of June, was alleged 
in the same language. Second. That with- 
in the same period, to wit: on the 2d of 
April, 1869, being possessed of certain real 
estate (which is fully described in the peti- 
tion), the said Harley did make a convey- 
ance of the same to Otho F. Harley, of etc., 
etc. "And that this deponent is informed 
and believes that the said deed was made 
with intent to defraud the creditors of 
George W. T. Harley." The petition was 
signed "John M. Orem, Son & Co.," and the 
affidavit thereto was made by Ghase, one 
of the partners. To this petition the de- 
fendant's counsel filed a demurrer, which was 
argued on the 25th September. The grounds 
of the demurrer, in regard to the first al- 
legation, were, that the alleged act of bank- 
ruptcy -was insufficiently set forth— that the 
general language of the act, as used in the 
petition, was not sufficient, but that it was 
necessary to describe, in the allegation, the 
particular paper, in the payment of which, 
it was alleged, that the defendant had made 
default, as well as the circumstances of 
suspension, so that the court might judge 
whether or not the papers were commer- 
cial papers, and also whether the circum- 
stance of suspension, if proved, as alleged, 
would amount to a fraudulent stoppage or 
not; and that the defendant might be in- 
formed of the particular paper, in regard 
to which the suspension was charged, so 
that he might the better be able in his an- 
swer to deny or explain. In regard to the 
second aUegation, the grounds of demurrer 
were, first, that the intent should have been 
alleged as a fact, and not stated simply as 
a matter of information and belief; and, 
secondly, that even if sufficiently charged, 
it was not the charge of the "petitioners," 
but only of "this deponent," and that "this 
deponent" (Ghase), in his individual capaci- 
ty was neither a creditor nor a party to 
the petiUon, and, therefore, had no stand- 
ing in court- 

The demurrer was sustained as to the 
second allegation, and overruled as to the 
• first, on the ground that a demurrer was 
not strictly the proper mode of presenting 
the question; but, without any expression 
of opinion upon the points submitted, leave 
was granted to tbe defendant, until October 
9, to answer the first allegation, or take 
such other proceedings as seemed fit. 
whereupon his counsel filed a motion to 
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discharge the rule requiring him to show 
cause in respect to the said first aUegation. 
This motion was submitted upon the argu- 
ment already made on the demurrer, and 
upon it THE COURT reserves its decision. 



Wm. Schley and Patrick McLaughlin, for 
petitioners. 

John Ritchie and Albert Ritchie, for de- 
fendant 

Case ]Sro. 10,568. 

ORHANOVICH v- The AMERICA. 

[25 Int. Rev. Rec. 306; 14 Phila. 515; 36 Leg. 
Int. 279; 26 Pittsb. Leg. J. 203.] 

District Court, E. D. Pennsylvania. July 8, 
1879. 
Towage— DcTT of Tug ix Making Up Tow— Col- 
lision BETWEEN Tows. 

[In making up a tow it is the duty of a tug 
to consider the character of the vessels, the 
channels through which tibey are to pass, and all 
other matters bearing on their safe transporta- 
tion; and if the voyage involves the passage 
through narrow and shallow channels, and the 
tug, after taking one tow, afterwards attaches 
to it, bv a hawser, another which she knows to 
be a very had steerer, she is responsible for a 
coUision resulting therefrom by which the first 
tow is injured.! 

In admiralty. 

Henry Flanders and H. G. Ward, for li- 
bellant. 
J. "Warren Coulston, for respondent 

BUTLER, District Judge. The owners of 
the steam tug America, contracted with the 
master of the bark Rebecca, to take her 
from this port to Bombay Hook. They 
started on the 1st of December, 1877. On 
reaching tbe Schuylkill, another bark, the 
Dudman, was taken on behhid the Rebec- 
ca, They proceeded down the river in this 
order, to a point near the channel buoy 
in the Bight of New Castle, where the Re- 
becca grounded, and was run into by the 
Dudman, and seriously injured. The libel- 
lant charges the collision to carelessness 
of tbe respondent; first, in taking the Dud- 
man along; second, in making up the tow, 
and third, in managing the tug in the chan- 
nel where the accident occurred. The re- 
spondent was bound to exercise reasonable 
care for the safe transportation of the bark. 
If he took another vessel along, as was bis 
right to do, he must determine the order in 
which the vessels should go, and the man- 
ner in which they should be towed. In do- 
ing this, he must consider the character 
of the vessels, the channels through which 
they are to pass, and all other matters in- 
volved in the question of their safe trans- 
portation. This being done, he must con- 
duet the tow with such skill and care as 
are calculated to secure it against accident, 
under ordinary circumstances: The Margar- 
et, 94 U. S. 499; The Quickstep, 9 Wall. 
[76 U. S.] 665; The Sweepstakes [Case No. 
13,687]. Was there carelessness in taking 
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the Dudman along? If, as alleged, her 
steering qualities were so bad as to render 
her virtually unmanageable in the river, 
and the respondent was aware of this, 
there was. That she was a bad steerer, 
indeed very bad, is abundantly shown. 
The witnesses agree respecting it. The 
master of the tug says she "steered bad- 
ly, sheered all over the river going down, 
first on one quarter then on the other of 
the Rebecca;" and the mate of the tug 
says she "steered wildly going down the 
river." Captain Wilkins, called by the re- 
spondent, says she steered so badly that it 
required two boats to take her down the 
Schujikill; and when the respondent met 
and took her in tow on this occasion, she 
was being thus conducted, by the joint ef- 
forts of two tugs. That the respondent 
was aware of her peculiarity in this re- 
spect, is equally clear; he had towed her 
before, and knew she steered badly; he so 
testifies. It does not appear that he ever 
towed her in company with another vessel 
before this occasion, or attempted to do 
so. And if he had been without such pre- 
vious knowledge, what he observed in pas- 
sing down the river should have warned 
him of the danger of taking such a tow 
through the naiTow, shallow channel, near 
New Castle. And while a proper regard 
for the libellant's safety, forbade taking 
the Dudman along, in my judgment, it 
especially forbade taking her astern of 
the libellant's vessel. Without considering 
the order in which two vessels of unequal 
draft, with proper steering capacity, should 
be placed in a tow (about which decided 
opinions were expressed by the court in 
The Morton [Case No. 9,864]; The Zouave 
[Id. 18,221], and The Sweepstakes [supra], 
though practical seamen, as the evidence 
here shows, seem to disagree respecting 
it), I feel no hesitation in saying that to 
place this unmanageable craft behind, in 
passing through a narrow, shallow chan- 
nel, was calculated to produce disaster. 
The width in the Bight, at places, does 
not exceed seventy yards, and the depth 
(with the tide as it was at the time of the 
accident) is twenty-two feet The draft of 
the Rebecca is twenty and a half feet As 
obedient to her wheel as she is shown to 
be, she would respond very tardily when 
within a foot and a half of the bottom, 
and finds some difficulty in controlling her 
course. With the Dudman wildly tugging 
at her stem she would ,be helpless, very 
likely to ground, and be run into by her 
unwieldy companion. And this is precisely 
what occurred. The respondent himself 
says (in the answer filed): "The grounding 
of the Rebecca was further caused by the 
bad and reckless steering of the Dudman. 
The latter vessel, just prior to the Rebec- 
ca's sheei'ing eastward, » « * having 
taken a sheer to the westward, which 
caused the Rebecca to disobey her wheel 
I8FED.CAS. — 51 



and sheer eastward." The Rebecca being 
thus grounded and ran into by the Dudman, 
who should not have been there, and es- 
pecially in the position she occupied, the 
respondent must answer, for the consequen- 
ces, unless, indeed, the Rebecca was also 
in fault The respondent says she was; 
that the collision would not have occurred 
but for the order given by her pilot to star- 
board the Dudman's helm, the moment be- 
fore. At this time, the Dudman was forty 
to sixty fathoms back, to westward. Her 
sheer in that direction was broken. The 
master of the tug says: "About the time 
the Rebecca grounded, the Dudman's sheer 
westward was broken." The pilot of the 
Rebecca says the same. The tide was run- 
ning down, and the wind coming from the 
west or northwest The pilot says: "The 
Dudman was coming right at us when I 
told them to starboard their helm; * * * 
and if she had minded her wheel she would 
have gone clear of us to leeward." The 
evidence would not justify a conclusion 
that the order was erroneous; that without 
it the Dudman would have kept off to 
windward. Her course at all times was 
imcertain, and where she would have gone 
without the order no one can tell. It seems 
quite as probable she would have struck 
the Rebecca as that she would not. But 
if this were otherwise, the result would 
be the same. An erroneous order given 
when in peril would not stand in the libel- 
lant's way. That the Rebecca was then 
in peril is clear. The pilot (more capable 
than all others of judging), believed so; 
and in consequence gave the order. The re- 
spondent having created the peril, could 
not take advantage of an error made in 
the effort to escape. The Zouave [supra]. 

^ [NOTE. A reference was made to a commis- 
sioner, to whose report exceptions were filed. 
This court confirmed the commissioner's report, 
and entered a decree for libelant in accordance 
therewith. Case No. 11,619a. An appeal was 
then taken to the circuit court, where the decree 
of the district court was affirmed. 4 Fed. 337.] 



ORIANA, The. See Cases Nos. 1,148 and 1,- 
150. 



Case M"o. 10,569. 

The ORIENT. 

[10 Ben. 620; 14 Am. Law Rev. 84;] i 

District Court S. D. New York. Nov. 8, 1879. 

Priorities — Seamen's Wages — CoiiLisiok — ^Pok- 
EiGU Vessel. 

1. The wages of seamen have a priority over 
a claim for collision against the proceeds of ttieir 



1 [Rejwrted by Robert D. Benedict Esq., and 
Benj. Lincoln Benedict Esq„ and here reprint- 
ed by permission. 14 Am. Law Rev. 84, con- 
tains only a paitial report.] 
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vessel, whether such wages were earned prior 
or subsequent to the collision. 
See The Pride of the Ocean, 7 Fed. 247. 
[Cited in The Adolph, 7 Fed. 505. Approved 
in The Samuel J. Christian, 16 Fed. 797. 
Cited in The Young America, 30 Fed. 79o; 
The Amos D. Carver, 35 Fed. 667, 669; The 
Daisv Day, 40 Fed. 539. Cited contra in 
The 'F. H. Stanwood, 49 Fed. 581.] 

2. Whether the same rule would he applied 
in the case of a foreign vessel, qusere. 

3. But, if it would, a vessel owned in New 
Jersey is not such a foreign vessel as to call 
for the application of any different rule. 

In admiralty. 

R. L. Niles and F. A. Wilcox, for libel- 
lants. 

B. D. McCarthy and W. Mynderse, for 
interveners. 

CHOATE, District Judge. This is a suit 
for seamen's wages, and after default of the 
owners of the steamer and a decree in favor 
of the libellants but before the sale of the 
vessel, the insurers on the hull of a canal- 
boat which was totally lost by a collision 
with the Orient while the canal-boat was 
in tow of another steamer, applied by peti- 
tion for leave to intervene for their interest 
and to have the decree opened and to be al- 
lowed to defend. They claim that the Ori- 
ent is responsible for the collision on the 
ground of negligence j that the value of the 
Orient is not sufficient to pay in full the 
seamen and the claims for damage caused 
by the collision, and that in such a case the 
Hen of the party injured has a preference 
over the lien of the seamen. The petition- 
ers have paid the loss and are subrogated 
to the rights of the owner of the canal-boat. 
Another libel is pending in this district 
again^ the Orient, filed by the master of 
the canal-boat on behalf of himself and the 
owners of the cargo, and is now prosecuted 
on behalf of the underwriters on the cargo. 
The petitioners have been allowed to file 
an answer to the libel of the seamen, deny- 
ing that the amounts claimed are due to 
them. This question has, however, been 
now heard and the wages are shown to be 
due to the libellants as follows: Willetts, 
$47.50; Collins, §94.84; Murphy, $94.84; 
Leather, $33.81; Bills, $50; Schreier, $50, 
in all $370.99. The collision happened Sep- 
tember 25th, and the vessel was seized oy 
the marshal on process from this court 
October 11, 1879. The wages due were 
earned partly before and partly after the 
collision. 

The petitioners have an interest, which, 
if they have a prior lien to the seamen, 
would requ^e that the proceeds of the ves- 
sel be kept in the registry of the court until 
the rights of the parties shall be determin- 
ed. They now ask this relief in case the 
wages shall be found due. Several foreign 
decisions are cited to sustain this claim. 
The first is the case of The Benares, 7 Notes 
of Cas. (Supp.) 50. This was an action for 
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damages against the Benares by collision 
in which bail had been given for the ship 
and also for the freight. And the question 
arose, on a motion that the bail should pay 
the amount of the freight into the registry, 
whether the amount, to be paid in under the 
English act limiting the liability of the 
owners, was the gross freight or the net 
freight. The owners claimed that they 
should deduct from the freight all the ex- 
penses of the voyage, which was to India 
and back to England, including the whole 
amount of seamen's wages. And it was 
held that the statute intended by "freight 
due or to grow due for and during the voy- 
age" the entire freight; that this expres- 
sion could not be construed to mean the 
freight, less those expenses usually paid 
out of it or for the payment of which there 
was a lien on the freight. There was no 
claim of seamen here competing with the 
claim of the party injured by the collision, 
but simply a claim of the owners who had 
paid wages to deduct them from the freight 
which had been attached. The question 
which would be the Superior lien did not 
arise in the case, and the opinion of Dr. 
Lushington seems not to touch that ques- 
tion. There is not even a dictum in the case 
adverse to the seamen's lien for wages in 
such a ease, as I understand the decision. 
The case of The Linda Flor, Swab. 309, is 
the only other reported English case cited. 
It was a suit for mariners' wages against a 
Portuguese ship, and the claim was opposed 
by a party who had obtained a decree 
against the vessel in a cause of damage, the 
proceeds being insufficient to meet all the 
claims. Dr. Lushington held that in such 
a case, there being no evidence that the 
foreign owners were insolvent, the injured 
party who had obtained a decree should be 
paid out of the fund in preference to the 
seaman- He applied to the ease the equit- 
able doctrine which governs cases of mar- 
shalling assets between competing claim- 
ants, that a party who has two funds to re- 
sort to shall, as against a party having 
only one of those funds to resort to, be re- 
mitted to the fund to which the other party 
cannot resort. And as the seamen could 
resort to the personal liability of the owners 
in their own country, which was assumed 
by the court to afford no practical remedy 
of any actual value to the other claimant, 
they should be compelled to do so; that in 
such a case to permit the seamen to reduce 
the only fund to which the injured party 
could resort would be merely to benefit the 
owners and relieve them from a part of the 
liability which the law imposed on them 
for the injury inflicted by them. I think 
this is the point of the decision. The learn- 
ed judge indeed adds that "it is not to be 
forgotten that in all these cases of damage, 
or nearly all, the cause of the damage is the 
misconduct of some of the persons compos- 
ing the crew." I do not understand the de- 
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cision to rest in any considerable degree on 
this last suggestion. On the contrary, this 
seems to be thrown in merely as a sugges- 
tion, showing that in many eases no real 
injustice will probably be done by the ap- 
plication to a case like that before the court 
of the equitable doctrine of marshalling as- 
sets. The case is by no means an authority 
that, upon the sole ground of punishment 
for misconduct or retaliation, the seamen 
of the oEEending ship forfeit any of the 
rights which the maritime law gives them 
against their own vessel for their wages. 
Nor is this case an authority for the posi- 
tion that English seamen would, as against 
English parties suing in an English court 
for damage by collision, be remitted to their 
personal remedy against their English own- 
ers. The principle of marshalling assets 
would seem not to go so far. The important 
fact assumed by the court as existing, that 
the party injured would stand no chance of 
obtaining redress in a foreign court for any 
balance due to him of the owner's liability, 
would not exist in such a ease. It could 
not be assumed that in an English court 
the party injured would not receive full 
justice against the owners equally with the 
seamen, and in such a case they would not 
be subjected to the expense, delay and un- 
certainty of a resort to a foreign tribunal, 
perhaps in a half-civilized country, whose 
law might be wholly inadequate for their 
relief. Dr. Lushington says, in that case, 
"In case of a foreign ship doing damage 
and proceeded against in a foreign country, 
the injured party has no means of redress 
save by proceeding against the ship herself, 
which I apprehend is one of the most co- 
gent reasons for all our proceedings in rem." 
The only other English ease cited is The 
Chimaera, unreported, but stated in The 
Linda Plor to be precisely like that case. It 
must be assumed, therefore, that it was the 
case of foreign seamen competing with Eng- 
lish parties who had a claim for damages 
by collision. The case of The Duna, 13 Ir. 
Jur. 358, was the case of a Russian ship pro- 
ceeded against in the Irish admiralty court. 
It was like the case of The Linda Plor and 
is decided on the authority of that case. In 
the case of The Enterprise [Case No. 4,498], 
the same rule was applied as against Brit- 
ish seamen, on the ground that the law of 
Great Britain controlled the case. And 
Judge Lowell there says: "I believe no ad- 
miralty court of the United States has de- 
cided the general question of the order of 
priority of these liens." The equitable doc- 
trine of marshalling assets undoubtedly 
prevails in admiralty courts and will be ap- 
plied where its application will do no injus- 
tice. Thus even in a ease of seamen's wages 
where there are two funds to which they 
can resort, as the ship and the freight, 
each e'qually available and equally certain, 
they may for the benefit of other parties 
having only a claim on the ship, be decreed 
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to be paid out of the freight. The Sailor 
Prince [Case No. 12,219]. Perhaps the ap- 
plication of this doctrine as made in the 
cases of The Linda Plor and The Duna 
would, as against foreign seamen, be held 
in this country a reasonable application pf 
that doctrine, although it remits the sea- 
men to a remedy far less certain and ex- 
peditious than their remedy against the 
ship. But whether the same rule would ob- 
tain here it is unnecessary to inquire, be- 
cause, as it seems to me, the principle of 
those cases, so far as it'is a principle of the 
marshalling of assets, does not apply to the 
present case. This steam-tug was register- 
ed in New Jersey. Her owner lives in the 
district of New Jersey. It cannot be said 
that the injured party will be practically 
without redress there. Throughout the 
United States the courts are open to him as 
freely and with equal chance of justice as 
to the seamen. New York and New Jersey 
do not stand in this respect in relation to 
each other as did England and Portugal or 
Ireland and Russia. In the case of foreign 
seamen the question how far a court of ad- 
miralty shall take jurisdiction of their suit 
for wages, is a matter of discretion, and this 
being so the court is bound to look in the 
exercise of that discretion to the rights and 
interests of all other parties; and this might 
justify these English decisions as the rule 
to be applied here in the case of a. foreign 
ship presenting the like equitable consider- 
ations for remitting the seamen to their 
home tribunals. 

The later editions of Abbott on Shipping 
give some countenance to the idea that 
these English cases have established the 
rule independently of the nationality of the 
ship, that a lien for damage by collision 
takes precedence of the lien for wages, on 
"considerations of public policy to prevent 
careless navigation." Abb. Shipp. (11th Ed.) 
p. 621. As no other authority is cited for 
this proposition than the cases above refer- 
red to, I think the point cannot be deemed 
established by authority. Indeed, in the 
same work (page 633), it is admitteu that 
"the priox'ity of the lien for damage over 
liens ex contractu is not expressly declared 
in any of the foreign maritime codes, or dis- 
cussed by the commentators upon them." 
The learned author then adds, "But it seems 
to result from the unqualified terms in 
which the liability of the owner, of the 
wrong-doing vessel to the extent of the val- 
ue of it, is every where laid down." With 
deference to the great authority of Lord 
Tenterden on a question of this character, 
I think it must be said that these dicta 
go far beyond any decided case. And I 
fail to see how the rule of the maritime 
law, limiting the liability of ship-owners, 
and especially how the statutory limitation 
of that liability in England and the Unit- 
ed States, affects the question. The pri- 
mary and apparently the only purpose of 
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these statutes, Tvas to limit the liability of 
owners and not to impair the rights of any 
other party; and if, in consequence of other 
claims against the ship or freight, the in- 
jured party cannot get satisfaction out of 
the primaiT fund, that is, the ship and 
freight, to the extent of the statutory limit, 
or the owner cannot, by reason of such other 
claim and incumbrance thereon, surrender 
the thing against which the injured party 
has a remedy in rem in such condition as to 
satisfy that limited liability, I see no reason 
why, in cases of domestic ships, at least, 
the injured party should not, for the unsat- 
isfied balance, be remitted to his personal 
remedy against the owner. Against this 
dictum I set the authority of the same au- 
thor in the earlier editions of his work on 
Shipping. 4th Am. from 5th liond. Ed. p. 
484. "In proceeding against the ship in 
specie, if the value thereof be insufficient to 
discharge all the claims upon it, the sea- 
man's claim for his wages is preferred be- 
fore all other charges, for the same reason 
that the last bottomry bond is preferred to 
those of an earlier date. The labor of the 
seaman, having brought the ship to the des- 
tined port, has furnished to all other per- 
sons the means of asserting their claims up- 
on it, which otherwise they could not have 
had." This doctrine seems to be well sup- 
ported by authority and to be applicable as 
well to claims for collision as to other 
claims, unless this policy of retaliation or 
retribution for the wrong done by the ship 
is also a rule of the maritime law. That 
doctrine seems to me inconsistent with the 
uniform policy declared by courts of admi- 
ralty in respect to seamen's wages and to 
have no foundation. It is true that for mis- 
conduct towards their own ship seamen are 
punished by the forfeiture or diminution of 
wages in some cases, but both in England 
and the United States this species of punish- 
ment is carefully regulated by statute and 
strictly guarded against abuse, and these 
regulations have never extended to any case 
of misconduct except towards the seamen's 
own ship and her officers. To hold all the 
seamen of the offending ship liable to pun- 
ishment by a partial or entire forfeiture of 
their rights would be a wholesale condem- 
nation of innocent and guilty alike, and not 
in accordance with the probable facts of the 
ease or with natural justice; and I see no 
such equity of the injured party, and no 
such controlling policy to prevent careless 
navigation, as to require this. Depriving 
seamen of their lien and remitting them to 
their personal action is a partial deprivation 
of their rights. It is in the nature of a for- 
feiture or punishment. The remedy to 
which they would be remitted is neither so 
certain nor so expeditious, and the rule con- 
tended for, if applied, does seriously impair 
the rights of seamen not shown to be per- 
sonally guilty of any wrong. 
By an amendment of their answer these 



petitioners have charged personal negli- 
gence against some of the libellants as an 
additional ground for giving the petitioners 
a priority of payment. This raises the ques- 
tion whether such a charge of negligence is 
a bar to the enforcement of the seamen's 
lien for wages as against the injured party. 
I think not. It would be in the nature of a 
partial or qualified set off. If these peti- 
tioners have any claim against the seamen 
the courts are open to them. Seamen's wa- 
ges are by statute, upon reasons of public 
policy, scrupulously guarded against attach- 
ment and claims by way of set off. While 
no statute governs this particular claim, it 
is enough that there is no precedent for it 
and that it is contrary to the general policy 
of the law, which secures to seamen sum- 
mary and certain relief for their wages. 
And I am not willing to set a precedent for 
the trial in a case of seamen's wages of the 
merits of a collision suit. If this defence is 
good, then whenever the offending ship is 
not of value sufficient to respond in dam- 
ages and the owners do not care to defend 
and are of doubtful solvency, the whole bur- 
den of defending the collision suit will be 
thrown on the seamen, a burden which they 
are ill prepared and in most cases would be 
wholly unable to bear. The altex-native of 
the injured party seeking his redress in the 
courts against the seamen, if they are per- 
sonally liable, seems to me more in accord- 
ance with justice and the general policy of 
the maritime law. 

A manuscript opinion of Judge Giles, of 
the Maryland district, rendered in a case 
apparently similar to the present, makes a 
distinction between the wages earned after 
the collision and those earned before the col- 
lision, as to the former giving them a pref- 
erence to the lien for damage by collision 
and as to the latter giving priority to the 
claim for damages. No authorities are cit- 
ed. It may be presumed that the decision 
proceeded on the cases above referred to. 
For the reasons above stated I am unable 
to concur in that decision so far as it post- 
pones the claims of the seamen. 

Decree for the libellants, with costs. 
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[2 Flip. 6; 23 Int. Rev. Rec. 26; 4 N. T. Wkly. 

Dig. 70: 9 Chi. Leg. News, 134; 5 Am. Law 

Rec 628; 1 Cin. Law Bui. 373.] i 

District Court, N. D. Ohio. Dec, 1876. 

AltMlRAIiTT — SeTTISG ASIDE DeCBEE AT SUBSE- 
QUENT Term. 

[Cited in AUen v. Wilson, 21 Fed. 884, to the 
point tliat in admiralty the court will not, 
on mere motion, at a subsequent term, set aside 
a decree made at the hearing.] 

1 PReported by William Searcy Flippin, Esq., 
and here reprinted by permission. 4 N. Y. 
Wkly. Dig, 70, contains only a partial report.] 
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[This was a libel in admiralty by Charles 
N. Russell and others against the schooner 
Oriental. A decree was entered in favor of 
the libellants, and the cause is now heard 
on a motion to have that decree set aside on 
the ground of surprise.] 

Newberry, Pond & Brown, for motion. 

IngersoU & Williamson and WUley, Terrell 
& Sherman, contra, 

WALKEE, District Judge. At the Janu- 
ary term, 1876, of this court (on 23d Febru- 
ary), this came on for trial on the issue, the 
respondents and claimants or their proctors 
not being present, the libellant demanding 
a trial, the same was had and a decree enter- 
ed for the libellant Notice of appeal was 
entered by order of the court on behalf of 
claimants and respondents. No appeal was 
taten. Afterward, at the April term, 1876, 
of this court, to wit: On the 4th day of 
May, the claimants and respondents filed a 
motion to set aside the decree, for the rea- 
son that the hearing upon which the same 
was rendered, and its rendition was a sur- 
prise upon the respondents and proctors in 
the cause. This cause was commenced on 
the 3d day of October, A. D. 1870; the claim 
of the respondents and their answer were 
filed on the 21st day of November, A. D. 
1870, and had been continued from term to 
term until the term at which it was tried. 
Numerous affidavits are filed in support of 
the motion, and also affidavits against it. 
It appears in substance from the affidavits 
of the respondents, that their proctors re- 
sided at Detroit, and those of the libellants 
at Cleveland. That Moore and Griffin, who 
reside at Detroit, as proctors for the libel- 
lants, had served notice upon respondent's 
proctors to take depositions at Detroit in 
jS73 and in 1874; that depositions were tak- 
en under that notice by Moore and Griffin; 
that ever since this cause was commenced 
the proctors of the respondent had the con- 
stant assurance from 'Mr, Moore, one of the 
firm, that notice would be given them of 
the trial of the causes and that r-eliance was 
placed upon that assurance, and no such no- 
tice was ever given. It also appears that 
Moore and Griffin were only employed to 
take the testimony at Detroit, and. were not 
present at the trial or knew of it, that trial 
being conducted by the proctors of record 
at Cleveland. Affidavits were also presented 
by libellants, tending to show notice of in- 
tent to demand trial at the January term; 
and others on behalf of respondents denying 
any notice. No allegations are made of any 
fraud practiced by libellants or their proc- 
tors, except the failure of Moore to give no- 
tice to respondents' proctors of intent to de- 
mand a hearing, nor does it appear that the 
proctors of record at Cleveland had any 
knowledge of the arrangement with Moore 
as stated. 

But the view I take of the motion makes 
it unnecessary to consider the affidavits on 



(Case No. 10,570; OEIENTAL 

either side. The motion is made after the 
term at which the trial was had and de- 
cree entered. Can a decree be thus set aside 
at a subsequent term of the court? Or 
should a motion for that purpose be con- 
sidered when not filed at the term? There 
are numerous authorities for setting aside 
decrees pro confesso in chancery olstained 
by fraud at a subsequent term, but only on 
petition filed in regular form for that pur- 
pose, and on which evidence can be taken in 
the regular way to establish the fraud. But 
I find no case in admiralty where a decree 
on a hearing was set aside on motion at a 
subsequent term. By general admiralty rules 
29 and 40, it is provided that the court may, 
in its discretion, upon the motion of the de- 
fendant, and payment of costs, rescind a 
decree in any suit in which on account of 
his contumacy and default the matter of 
the libel shall have been decreed against 
him, and grant a rehearing thereof at any 
time within ten days after the decree has 
been entered. In an early case,— The Illi- 
hois [Case No. 7,003],— Judge Wilkins, of the 
Eastern district of Michigan, refused to set 
aside a decree after the lapse of ten days, 
in a case where the decree had been entered 
up in the absence of the respondent or his 
proctor, who was at the time engaged in 
trying a case in one of the country circuits, 
holding that he had no power to do so after 
the lapse of ten days. This rule was adopted 
in the case of Northrup v. Gregory [Id. 
10,327], by Judge Longyear, of the same 
district, holding that a motion to open a de- 
cree in admiralty entered by default must 
be made within ten days after the entry of 
the decree. These decisions, in a recent 
case decided by Judge Brown,— Thompson 
T. Carson [Id. 13,948],— of the same district, 
were cited and approved by him. The gen- 
eral rule is that after the adjournment of 
the term, courts have no power to change 
their judgment, or decree on a mere motion. 
Other machinery has been devised in the law 
to correct errors at subsequent terms which 
must be used for that purpose. This motion,, 
not having been filed until after the adjourn- 
ment of the Jahuary term, cannot there- 
fore be granted and must be overruled. 

[NOTE. The appeal taken in this case was 
dismissed as not having been taken in time. 
Case No. 10,570.] 
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time of entering the judgment, order or decree 
appealed from, do not apply to appeals from 
decrees in admiralty. 

2. Appeals in admiralty should be taken to the 
term of the circuit court nest succeeding the 
term of the district court at which the decree 
was rendered. 

[In admiraJty. In this case a decree was 
entered in favor of the libellants, Charles 
N. Russell and others, in the district court. 
At a subsequent term of the court the 
claimants moved to set aside the decree on 
the ground of surprise. This motion was 
overruled. Case No, 10,569a. The case is 
now heard on appeal.] 

Ingersoll & Williamson and Willey, Ter- 
rell & Sherman, for the motion. 

NewberiT, Pond & Brown and Mis, Noble 
& White, against the motion. 



SWAYNB, Circuit Justice. This is a mo- 
tion to dismiss an appeal in admii-alty, up- 
on the ground that the appeal was not tak- 
en in time. In other words, that it was 
not taken to the term of the circuit court 
next succeeding the term of the district 
court at which the decree was rendered. 

The decree was rendered by the district 
court at the January term, to- wit: on the 
23d of February, 1876, and that term closed 
on the first Monday in April, 1876. The 
then next term of the ch:cuit court began 
on the first Tuesday in April, 1876, The 
appeal was taken January 12, 1877, to the 
April teiTU, 1877, of the circuit coiurt. That 
is, to the fourth term, and not to the first 
term, there being three intervening terms. 
The statutes in this connection, which it 
is necessai-y to consider, are, first, the act 
of 1789, § 21 [1 Stat 83], which is as fol- 
lows: 

"From final decrees in a district court 
in causes of admiralty and maritime Juris- 
diction, where the matter in dispute ex- 
ceeds the sum or value of three hundred 
dollars, exclusive of costs, an appeal shall 
be allowed to the next circuit court to be 
held in such district" 

Under that provision it has been held 
that appeals from the district court in such 
eases were properly entered at the term 
of the circuit court begun next after the 
entry of the decree of the district court, 
although the term of the district court, dur- 
ing which the decree was entered, had not 
been ended when the term of the circuit 
coxirt was begun. In U. S. v. Certain Hogs- 
beads of Molasses [Case No. 14,766], it 
was held further, that if an appeal be not 
taken to the term of the circuit court held 
next after the term of the district court 
at which the decree was entered, the right 
to appeal is lost, and that ends the case, 
so far as the question of appeal is con- 
cerned. U. S. V. The Glamorgan [Id. 15,214]. 

The next act to be considered— as it re- 
gards the question under consideration — is 



the act of 1803, § 2 [2 Stat 244], the lan- 
guage of which is more comprehensive 
than in the act of 1789. That act is con- 
fined expressly to decrees of admiralty. 
The language of the act of 1803 is: "From 
, all final judgments or decrees in any of the 
district courts of the United States, an ap- 
peal, where the matter in dispute, exclusive 
of costSj shall exceed the sum or value 
of fifty dollars" (reducing the amount of 
three hundred dollars, required in the act 
of 1789. to the sum of fifty dollars), "shall 
be allowed to the circuit court next to be 
holden in the district where such final judg- 
ment or judgments, decree or decrees, may 
be rendered," etc. 

Under this provision it was held, also, 
in Montgomery v. Henry, 1 Dall. [1 U. S.] 
50; Norton v. Rich [Case No. 10,352]; and 
U. S. V. Haynes [Id. 15,335],— that the ap- 
peal must be taken to the nest term of the 
circuit court succeeding the term of the 
disti'ict court, during which the decree was 
rendered, and that it cannot be taken sub- 
sequently. It will be observed— a matter 
to which I have adverted already— that the 
language of the second section of the act 
of 1803 is much larger than the correspond- 
ing language in the act of 1789. 

Yet it has been held by the supreme court 
of the United States, that notwithstanding 
the generality of the terms in this act it 
niade no alteration in the law of 1789 as it 
respects appeals to the circuit court, except 
in reducing the sum or matter in contro- 
versy to fifty dollars, on which such ap- 
peals may be allowed. The words, "All 
final judgments or decrees," refer to judg- 
ments or decrees in causes of admiralty 
and maritime jurisdiction, and in such 
causes only has this act authorized an ai)- 
peal from the district court to the circuit 
court. U. S. V. Nourse, 6 Pet [31 U. S.] 
496; U. S. V. Haynes [supra]; and Mont- 
gomery V. Henry, 1 Dall. [1 U. S.] 50. 

So stood the law of the United States, 
and such were the adjudications from the 
passage of the first judiciary act of 1789 
on the subject, tall the passage of the act 
of June 1, 1872 [17 Stat 196]. The second 
section of that act or so much of it as is 
necessary to be considered in this connec- 
tion, and which, it is claimed, abrogates 
or repeals the provision, which has been 
read, of the act of 1803, which was a re- 
enactment— as before stated— of the pro- 
vision on that subject of the act of 1789, 
and substitutes, as it is claimed, one year 
for the time prescribed by those acts for 
the taking of appeals in admiralty from the 
district court to the circuit court, after reg- ■ 
ulatlng appeals from the circuit court to 
t^he supreme court of the United States, 
proceeds as follows: 

"No judgment, decree, or order of a dis- 
trict court, rendered after this act shall 
take effect shall be reviewed by a circuit 
court of the United States, upon like pro- 
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cess or appeal, unless tlxe process is sued 
out, or the appeal taken within one year 
after the entry of the judgment, ' decree, or 
order, sought to be reviewed. Provided, 
that where a party entitled xo prosecute a 
writ of error, or to take an appeal, is an 
infant, or non compos mentis, or impris- 
oned, such writ of error may he prosecuted, 
or such appeal may be taken within the 
period above designated, after the entry of 
the judgment, decree, or order, exclusive 
of the time of such disability." 

Now, to see the proposition which is pre- 
sented in its true light, it is necessary to 
recur to the provision already adverted to 
in the act of 1789, and in the act of 1803, 
upon this subject, and then to consider the 
change which it is claimed this act of 1872 
makes in the pre-existing law as to the time 
within which appeals in admiralty from 
the district court to the circuit court are 
proper to be made. 

AS before remarked, ' the act of 1789 re- 
quired such appeals to be taken to the 
next term of the circuit court That pro- 
vision remained untouched from 1789 to 
1803, and then, although the language em- 
ployed is broader, yet according to the in- 
terpretation given to it by the supreme 
court in [U. S. v. Nourse] 6 Pet [31 XJ. S.] 
496, the act of 1803 simply re-enacted, with- 
out any change, the provision on that sub- 
ject of the judiciary act of 1789. 

That provision remained in force from 
1789 to 1872. This is unquestionably so. It 
has not been contx'overted in the argument 
which has been submitted to tiiis court. 

It is dauned that by this act of 1872, in the 
first place, the time to appeal in the class of 
cases to which the one under consideration 
belongs, was extended to the period of one 
year. 

No matter how small, or what the circmn- 
stanees of the case may be, a party, instead 
of being required by way of hastening the 
progress of the case to its final determina- 
tion, as was requu:ed by the previous laws, 
might rest perfectly quiet for the period of 
one year. 

In the next place, it is equally clear, in the 
event of that interpretation being adopted, 
that in the event the party entitled to an ap- 
peal were "an infant, or non compos mentis, 
or imprisoned, such appeal might be taken 
within the periods designated aftSr the entry 
of the judgment, exclusive of the term of 
such disability." That is to say, if there were 
a devolution of the right of appeal upon an 
infant in the progress of the litigation, or if 
an infant were a party ab orighie and en- 
titled to an appeal, or a person non compos 
mentis were entitled to an appeal in any way, 
or a person imprisoned; the uifant it is ob- 
vious, under that construction of the statute, 
would be entitled to twenty-one years, be- 
sides the year allowed to a person under no 
disability, less the day of his birOi, and if a 
person entitled to an appeal should be insane 
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and continue so for fifty or sixty years, upon 
beuig restored to sanity, no matter when, he 
might take an appeal, and so, too, the im- 
prisoned. This would be the necessary con- 
sequence of that construction of the intend- 
ment. 

Now, as adverse to the proposition contend- 
ed for, independent of these considerations, it 
is to be remarked, that this provision of the 
act of 1872, does not repeal the provision in 
question of the act of 1803. There is no 
language in the act— nothing explicit— to that 
efeect If there is any such repeal, it is a re- 
peal by implication, and the rule of law is, 
that where a repeal by implication is claimed, 
the conflict and repugnancy between the earl- 
ier and later statutes— the later workhig such 
alleged repeal— must be so clear and palpable 
and so irreconcilable, as to leave no room fora 
reasonable doubt that it was the intendment 
of the legislative mind ui enacting the latter 
law to repeal the former. I am of the opin- 
ion that this is not such a conflict and that 
this case is not within that character. But 
this act' of 1872 was itself repealed by the 
Revised Statutes of the United States. It 
contained substantially both the provision in 
question of the re-enacting act of 1803, and 
also of the act of 1872, which is relied upon to 
have wrought the effect here insisted. 

In turning to the provisions of the Eevised 
Statutes in this connection, they will be found 
as follows: Section 631. "From all final de- 
crees of a district court in causes of equity 
or of admiralty and maritime jurisdiction, ex- 
cept prize causes, where the matter in dispute 
exceeds the sum or value of fifty dollars, ex- 
clusive of costs, an appeal shall be allowed to 
the circuit court next to be held in such dis- 
trict, and such circuit court is required to re- 
ceive, hear and determine such appeal." 

Here for the first time equity cases, to be 
appealed from the district court to the circuit 
court, are placed upon the same footing with 
decrees in admiralty, and that is the only de- 
parture in this act from the act of 1803, 
otherwise the language is substantially the 
same. And it is a ^vell settled rule of inter- 
pretation (see 2 Hill, 702; 24 Wend. 47) that 
where a prior act is abrogated by a later one, 
and the prior one is re-enacted by the. later 
one, unless there be a very material change 
in the language, such as to exclude the reason- 
able construction that the subsequent act wa^ 
uitended merely to be put in substitution for 
or take the place of the prior act it is to be 
held still to be substantially the same law. 
That rule applies here. For all the purposes 
of this case, this second section of the act 
of 1872 must be simply a re-enactment of the 
provision upon the same subject of the act of 
1803. 

Further, in this connection, the meaning 
of the terms, "an appeal shall be allowed to 
the circuit court next to be held in such dis- 
trict" bas been setfled by repeateja adjudica- 
tions. As that language was found in the act 
of 1789 and also in the act of 1803, they must 



ORIENTAL (Case No. 10,570) 

necessarily be held on authority as well as 
reason to have the same meaning. 

Then here is this provision in the Revised 
Statutes, clear and explicit, viewed from any 
standpoint, and in any light, leaving no room 
for doubt, that congress by this act required 
as it had required by the act of 1789, and 
again by the act of 1803, that appeals m this 
class of causes— that is, appeals in admiralty 
from the district court to the circuit court- 
must be taken to the nest term of the circuit 
court after the rendition of the decree in the 
district court, or an appeal cannot be taten 
at all. 

It is held that having enacted that long con- 
tinued provision in accordance with the long 
continued policy of the legislation of congress 
upon the subject, the legislature that enacted 
these Revised Statutes in a body, by a subse- 
quent provision abrogated and annulled that 
provision in toto. That is the contention upon 
the other side; and that is founded upon the 
re-enactment into these Revised Statutes by 
congress of the provision, which has been re- 
marked upon ah-eady, of the act of 1872, and 
which is found in section 635. 

"No judgment, decree, or order of a district 
court shall be reviewed by a circuit court, on 
writ of error or appeal, unless the writ of error 
is sued out, or the appeal is taken within one 
year after the entry of such judgment, decree 
or order." 

The same line of argument applies here 
that applied to this provision of the act of 
1872, before its re-enactment into these Re- 
vised Statutes, and what has been said upon 
this subject already need not be repeated. 

But there are some further remarks proper 
to be made beside the points and considera- 
tions that there is no express repeal, no ex- 
press purpose by this provision to change that 
provision. It has prevailed from 1789 down 
to the enactment of the act of 1872, if that 
act made the change contended for. Here 
are these two sections found in their proxi- 
mity, one to the other. 

It seems to me in the light of all these con- 
siderations, without going over the ground 
that has been gone over already, viewing the 
subject in the light of the adjudications and 
rules upon the point of repeals by implication, 
that It is entirely incredible that congress 
should have meant by section 635 to repeal 
section 631, so far as the time for appeal is 
concerned, and that section contains nothing 
else. I say it is incredible that congress ever 
■enacted one provision by section 631, and on 
the same page could have intended to enact a 
repealing provision— repealing by implication, 
section 631. The considerations which have 
been adverted to, and which I will not con- 
sume time by repeating, it seems to me, fully 
sustain this rule and exclude any other con- 
elusion upon the points here under considera- 
tion. 

But it is said that the language is, "no 
judgment, decree, or order of a district court" 
and that this term, "decree," necessarily in- 
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eludes decrees in admiralty, and the inference 
follows, if this be so, that there Is a repeal by 
implication to the extent contended. 

Firstly, I have to remark, that it is a canon 
of statutory construction, asserted many times 
in the best considered adjudications that the 
intent of the legislature— if it can be ascer- 
tained— constitutes the law; and in connection 
with that proposition, that a thing may be 
within the letter of the law clearly and not 
within its meaning, and that a thing may be 
without the letter of the law and yet within 
its meaning, and in either case the intent 
thus established constitutes the law; and ju- 
dicial determmations to this effect are very 
numerous. A very well considered case upon 
this subject is to be found in Slater v. Cave. 
3 Ohio St 80. 

Now under that view of the subject, if it 
were necessary I should hold that the word 
"decree" here, has no meaning, and that it 
would be the duty of the court to exclude it 
from consideration and to consider it inad- 
vertently inserted as having no effect in fix- 
ing the construction of the language found in 
tills statute. And again, see the case of U. S. 
V. Nourse, 6 Pet [31 U. S. 470], which has 
been adverted to. The act of 1803 went In 
comprehensiveness beyond the act of 1789 in 
this: that the act of 1789 was confined m 
terms to decrees in admiralty. The act of 
1803 uses the language, "all judgments or de- 
crees," and yet the supreme court of the 
United States in the case mentioned had no 
hesitation in saying that the act of 1803- 
notwithstanding this difference— was intended 
to be confined by the law-making power to 
decrees in admiralty alone. That no judg- 
ment, technically as such, and no decrees, 
technically as such, was intended to be em- 
braced in that language, except simply de- 
crees in admiralty. 

On the authority of that case, as well as 
other numerous adjudications, if it were 
necessary, I should have no hesitation in 
holding in the light of the entire context of 
these several provisions, that it was the in- 
tent of the legislature not to extend the time 
within which appeals in admiralty should 
be taken, but that having fixed the rule up- 
on that subject, then out of abundant cau- 
tion it was the intent of the legislature to 
provide that all other judgments or orders 
of the district courts or decrees, if there 
could be any such besides decrees in admi- 
ralty, and in equity should be prosecuted 
within one year from the time of the entry 
of the decree, and should not be prosecuted 
after that time. 

It has been said with very great force of 
argument and I confess that for the mo- 
ment I was very much impressed by the 
suggestion, that it is a canon of interpreta- 
tion, that if it be possible to do so, ever.^ 
word and phrase in the statute shall be tali- 
en. Such is to be presumed to be the inten- 
tion of the legislature. 
This may be the rule on the subject of re- 
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peals by implication. If the legislature had 
intended to make so improvident and mate- 
rial- a change tmder the circumstances, it 
can very well he taken that in the act of 
1872 a repeal of the provision in question, 
of the act of 1803, would have been express- 
ly made, and that section 631, which was a 
re-enactment of the act of 1803, would not 
be found in these Revised Statutes. But it 
is by no means to be admitted that this lat- 
ter canon of interpretation may not be ap- 
plied here consistently with the mainte- 
nance of integrity to both of these provi- 
sions-631 ^nd 635. There follows section 
631, before reaching 635, this provision, 
"Final judgments of a district court in civU 
actions where the matter in dispute exceeds 
the sum or value of fifty dollars, ^elusive 
of costs, may be re-Ksamined and reversed 
or affirmed in a circuit court, holden in the 
same district, upon a writ of error." 

Now, as regards such final judgments, 
there is no limitation as to the time in which 
they may be reviewed, so far as I am ad- 
vised, except by this one year limitation in 
section 635. That section declares, "No 
judgment, decree, or order of a district 
court." There is material, so far as judg- 
ments are concerned, upon which this limit- 
ation can operate. Then, as it regards or- 
ders, that term is not necessarily to be con- 
sidered here, but it is obvious it will occur 
to any one on a moment's reflection, that 
there may be a very great variety in the 
earliest proceedings which may be talren up 
for review. I need not remark further up- 
on that subject. An order is not always ap- 
plicable to a decree in admiralty. That, 
therefore, does not touch the point here un- 
der consideration. There is no difficulty, 
then, in giving this section 635 full operation 
as to judgments or orders without interfer- 
ing in any way with provision 631. 

Now, as to decrees. It has been said that 
there Is no decree which can be rendered by 
a district court, except a decree in admiral- 
ty and a decree in certain causes in equity, 
and that, therefore, according to the conten- 
tion which has been insisted upon, this lim- 
itation of one year applies necessarily to de- 
crees in admiralty and decrees in equity. 
That, we think, is a mistaken view of the 
fact I have not had the time to examine this 
point as thoroughly as I should have desir- 
ed, if time had been allowed me. 

There were, during the war, provisions in 
force, under which the property of rebels 
was forfeited, and many decrees to that ef- 
fect were entered, but the act is no longer in 
force. There is the case of U. S. v. Miller, 
which I have not had time to examine, but 
which I recollect perfectly well. In that 
case a decree of forfeiture was entered. 
So in the case of IT. S. v. Conrad, a large 
amount of his real estate was confiscated 
under the statutory provisions of the United 
States, touching the property of acting reb- 
els »against the government, and a decree of 
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forfeiture was entered at New Orleans by 
the district court It was brought to the 
supreme court of the United States [20 
Wall. (87 U. S.) 92], as was the case of U. S. 
V. MiUer [11 Wall. (78 U. S.) 268], and the 
decrees in both cases were reversed, but 
they were decrees in forfeiture, and not a 
decree in admiralty, or a decree in equity. 
Now it is sufficient in this connection to 
remark generally, and without going into de- 
tail, that the subsisting revenue laws, both 
as they regard customs duties and as they 
regard internal revenue duties, so to speak, 
provide proceedings for forfeitures, and 
would not be, in the judgment of this court 
a misnomer; on the contrary, as I under- 
stand the law, it would be in accordance 
with the settied principles of law to term 
the final adjudication of the court a "de- 
cree," upon the subject of forfeiture, against 
the respondent or against the libellant, dis- 
missing the libel or information, as the case 
may be. 

Now, in further illustration of that par- 
ticular view of the subject, I advert to rule 
22 of the supreme court of the United 
States, established for the government of 
the inferior courts of the United States in 
their action in this class of cases. That 
rule is as follows: "All informations and li- 
bels of information, upon seizure for any 
breach of the revenue, or navigation, or oth- 
er laws of the United States, shall state the 
place of seizure, whether it be on land or on 
the high seas, or on navigable waters with- 
in the" admiralty and maritime jurisdiction 
of the United States, and the district with- 
in which the property is brought, and where 
it then is. The information, or libel of in- 
formation, shall also propound, in distinct 
articles, the matters relied on as grounds or 
causes of forfeiture, and aver the same to 
be contrary to the form of the statute or 
statutes of the United States in such case 
provided, as the case may require, and shall 
conclude with a prayer of due process to en- 
force the forfeiture, and to give notice to all 
persons concerned in interest to appear and 
show cause, at the return day of the pro- 
cess, why the forfeiture shall not be de- 
creed." 

It is not necessary to advert to any par- 
ticular legal statutory provision denouncing 
forfeitures in the various cases to which 
these provisions have been extended; it is 
sufficient to remark generally that they are 
very numerous. 

I have already remarked, and repeat, that 
it would be no misnomer; on the contrary, 
it is sanctioned by the language of the rule, 
and it is in accordance with the settled prin- 
ciples of law on the subject, to hold that the 
final judgment of the district court in most 
if not in all, cases of forfeiture would be 
properly characterized, by terming it a "de- 
cree," the jurisdiction being limited to the 
district court. Now apply that reasoning to 
the language of this section, 635, premise— 
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First— Section 631 has explicitly required 
an appeal to be taken to the next term of 
the circuit court after it was rendered, as 
was required in the act of 1789, and of 1803 
and 1872, and as required in section 631 of 
this act 

Furthei-, "no Judgment, decree or order." 
The decrees to which this language refers, 
or what is meant by the use of that epithet, 
may well be held to be decrees other than 
decrees in admiralty and in equity— decrees 
in the class of causes provided for and con- 
templated by the rule which has just been 
read. Now that harmonizes the two sec- 
tions. It avoids the absurdity, or the im- 
probability, perhaps, would express the idea 
more accurately, that this provision which 
unquestionably appears from 1789 to 1872, 
was intended to be abrogated, and the long 
period that might intervene in consequence 
of the disabilities prescribed in that section, 
should be imported into our admiralty 
system of jurisprudence of the United 
States. It cannot be done in the manner in 
which it is insisted upon it has been done. 
It would be held to have been done incon- 
sistently with any sound or reasonable con- 
struction, either upon the ground of author- 
ity, reason or principle, all of which I know 
are adverse, and in my judgment conclusive 
against the proposition contended for.- The 
motion to dismiss must therefore prevail, 
and the appeal is dismissed. 
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The ORIPLAMME. 

[1 Sawy. 176.] x 

District Court, D. Oregon. May 16, 1870.2 

Carriek mat Show that Package was SeoeetTjT 
Defective — Burden of Proof. 

1. Although the bill of lading states that a 
package was r^eived in eood order, the carrier 
may, nevertheless, show that it was secretly de- 
fective or insufficient. 

2. The burden of proof is upon the carrier to 
show that a package receipted for in good order, 
was in fact secretly defective or insufficient; and 
unless he does so he is Uable for the contents 
in case of loss. 

In admiralty. 

David Friedenrich, for libellants. 

John H. Mitchell, for defendants. 



i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
2 [Affirmed by circuit court; case unreported,] 



DEADY, District Judge. This suit was 
commenced on November 6, 1860, to recaver 
?400 damages for the non-delivery of cer- 
tain high-proof spirits, shipped on the Ori- 
flamme at San Francisco for the port of 
Portland. From the evidence, it appears 
that the libellants, on October 29, 1869, at 
San Francisco, shipped on the Oriflamme, to 
be delivered at Portland, two pipes of spir- 
its, 90 per cent proof. One of the pipes was 
delivered in good order. The other was 
found on the wharf at Portland about an 
hour after it had been discharged from the 
ship, by the drayman of the libellants, lying 
on its side, and leaking aroimd its chine at 
one end, so as to drop freely from the lower 
side of the chine upon the wharf. The dray- 
man 'informed the libellants of the condition 
the pipe was in, and one of the latter went 
down to the wharf with the former, and 
finding the pipe leaking as above stated, set 
it up on end, when it stopped leaking. There- 
upon the libellant called the attention of the 
freight clerk, purser and wharfinger to the 
condition of the pipe, and it was arranged 
or agreed between the libellant and clerk 
and purser that the pipe should be taken 
to the store of the former and the amount 
of the loss ascertained, with a view to mak- 
ing a reclamation for the loss. The pipe 
contained 125 gallons, or what was equal to 
2375o/i<)o gallons of proof spirits. At the 
store the contents remaining were pumped 
out and it was found that 91 gallons, or 
what was equal to 172oo/n,(j gallons of proof 
spirits were lost. The purser accompanied 
the pipe to the store and the bill for the 
leakage was immediately presented to him 
by the libellant Hillburg, but he declined to 
pay it, without giving any reason for not 
doing so. 

A number of witnesses were examined on 
each side, as to the condition and suflBciency 
of the pipe, including two of the libellants. 
and the master, freight clerk and purser of 
the ship. In addition, the court, with the 
counsel, for the parties, examined the pipe. 
By the bill of lading it is admitted that this 
and a similar pipe were "shipped in appar- 
ent good order." The word "apparent" does 
not change the legal effect of the bill of lad- 
ing. The receipt of the goods and giving a 
bill of lading therefor is prima facie evi- 
dence that they were in good order, without 
an explicit statement to that effect; but 
in any case, the admission is limited to the 
external or apparent condition of the pack- 
age, so far as the same is open to ordinary 
observation. Therefore, if a loss occurs, the 
carrier is not precluded from showing that it 
proceeded from some latent cause or secret 
defect in the package. But under the cir- 
cumstances, the burden of proof is' upon the 
carrier, to show that the goods were not in 
fact in good order, and that, therefore, he 
is not responsible for the loss. 

The pipe in question is about four feetasis 
inches long and near three feet in diameter 
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at the bilge, and is evidently a second-hand 
one. The quarter and bilge hoops have been 
driven up nearly an inch, as is shown by the 
rust marlis left upon the staves. But this 
only indicates that the pipe has been in use 
long enough to rust the hoops on the inside, 
and that thereby they became enlarged and 
loosened and required to be driven up. The 
staves are oak, a full inch thick, and in a 
sound condition, No Tvorm holes or other 
defects can be seen in the pipe, and no wit- 
ness testifies to having discovered any. 
There are two hoops at each chine. The 
lealiage all occurred at one chine of the pipe, 
and the hoops at that chine had been driven 
or forced outwardly about a quarter of an 
inch for at least one half of the circumfer- 
ence of the pipe. 

From the testimony of the officers of the 
ship, it appears that the pipe was rolled 
from the wharf on to the deck at San Fran- 
cisco and then slung with ropes into the 
lower hold, and stowed fore and aft on a 
"bed," or pieces of wood laid "athwart ships," 
but whether there was only a single piece of 
wood or dunnage \mder each end of the pipe 
or more, does not appear. On top of the 
pipe there were stowed case goods for about 
five or sis feet in depth. The leaking con- 
dition of the pipe was not noticed by the 
officers until after it was discharged at Port- 
land, but the first officer testifies that he 
stowed it, that its position was not changed 
during the voyage, and that he noticed the 
deck was wet where it laid. 

Bolles, the master, testified that he ex- 
amined the pipe on the wharf at Portland, 
and that there was putty or clay packed 
around the chine of the head where the 
leak occurred, and painted over, and that 
the motion of the ship had started this putty 
or clay out and caused the leali. This is the 
only witness for the claimant that attempts 
tQ account for the leak in this way, but my 
own inspection of the pipe concurs with the 
testimony of the other witnesses, that there 
was no putty or clay, or anything of the 
kind, in the chine of the pipe. The freight 
clerk did say that in San Francisco, when 
he was receiving the two pipes on the wharf, 
he "thought once that one of the heads was 
cracked and covered up with mud or putty 
and painted over." But which head it was, 
and of which pipe, and whether he thinks 
so still, he does not testify. As he receipted 
for both pipes in good order, it is not to be 
presumed that he then thought that either 
head of either pipe was cracked and covered 
up with mud or putty. 

Wormser, of Wormser Bros., of San Fran- 
cisco, testified that they shipped these two 
pipes to libellants, and that they were full 
and in good condition. That they purchased 
them of the California Commercial & Manu- 
facturing Company and had had theip in 
their possession about a month, during which 
time they never leaked. 

Bottler, a cooper called by claimant, tes- 
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tified that he had examined the pipe at re- 
quest of one of the officers of the ship, and 
that he "thought the staves rather light for 
such a large cask, and in his opinion this 
was the cause of the, leakage." 

Hulery, a cooper called by the libellants, 
testified that on November 4, he examined 
the pipe in question, at the request of the 
claimants, and that it was sufficient to carry 
high proof spirits. That the pipe had been 
stowed with ojily two bearings,, each about 
half way between the bilge and the chine, 
and that the weight of the pipe and the 
freight upon it had pressed the staves in at 
this point, where it lay upon the dunnage, 
and thus opened them at the chine which 
caused the leak; and that a pipe of this 
size should be stowed so as to have four 
bearings. He also stated that the chine 
hoops, at the end where the leak occurred, 
wfere not up to their place by one fourth of 
an inch. 

The loss of the spirits is established be- 
yond controversy, and the bill of lading 
shows that apparently the pipe was in good 
order— was a proper and sufficient vessel in 
which to ship the spirits. This makes a 
prima facie case upon which the libellants 
are entitled to a decree, unless the claimant 
overcomes it by proof to the contrary. It Ss 
not sufficient that the evidence should raise 
a doubt as to the sufficiency of the cask, it 
must establish the fact that it was not in 
good order. Otherwise the admission in the 
bill of lading must be considered as true. 

The evidence before the court does not, in 
my judgment, establish that the pipe was in- 
sufficient in any particular, but rather the 
contrary. The loss must be presumed to 
have occurred from the negligence or un- 
skillfulness of the carrier or his employees. 
It is not necessary to determine how it was 
done, although it is highly probable that it 
occurred as suggested by the witness Hul- 
ery. And here I must remark, that it does 
not speak very well for the diligence and 
care of those having charge of this package, 
that it should have been discharged upon 
the wharf and left to lie there on the bilge 
with the contents dripping out at the head, 
until it was found and set up by one of the 
libellants and his drayman. 

Consequence, in this connection, is sought 
to be given to the clause in the bill of lad- 
ing, whereby it is agreed that the claimant 
"is not accountable for leakage or breakage 
arising from improper or defective pack- 
ages or casks." But this provision does not 
alter the law or afEect this case. The claim- 
ant would not be liable for a loss "arising 
from improper or defective packages or 
casks" whether this clause was in the bill 
of lading or not The question here is, did 
the leakage occur because the pipe which 
contained the spirits was an improper one 
or' defective? The burden of proof is upon 
the clamant, to show that the loss arose 
from the insufficiency of the cask. 
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The only direct evidence in the case against 
the sufficiency of the cask is the expression 
of Bottler, that he "thought the staves were 
too thin for such a large caslc." No reason 
is given for this opinion, nor did the witness 
attempt to state how thick the staves should 
be. Thick and thin are relative terms and 
have no particular signification unless used 
with reference to some admitted or estab- 
lished standard of thickness or thinness. 
Of course, upon this point I make no account 
of the story of the putty or mud in the chine, 
as that is evidently a mistake. Hulery, who 
impressed me with his fairness axid intelli- 
gence, thought the cask a sufficient one, and 
stated that it was usual to ship high proof 
spirits to this port in such casks. Upon this 
question of the strength of the staves some 
weight ought to tie given to the fact that 
the manufacturers in San Francisco put 
these spirits in this cask in the course of 
their business, and that the wholesale deal- 
ers shipped them in this condition, to theic 
customers in Portland, after the pipe had 
been in their possession and under their 
eye for a month. The thickness of the staves 
was a matter within ordinary observation, 
and both the manufacturers and dealers 
must be presumed to have deemed the pipe 
sufficient in that respect. 

In The Live Yankee [Case No. 8^09], the 
ease turned upon the question, whether the 
shipping of the staves- in the head of a wine 
cask whereby the contents leaked out, was 
the result of an insufficient or defective cask, 
or ill handling, or stowage by the carrier. 
The casks were receipted for in good order. 
The court decreed for the Ubellants, and 
said: "What caused the shifting of the 
staves, and whether the head was of proper 
material and workmanship to support the 
ordinary handling and pressure of such a 
voyage, may admit of difference of opinion. 
The respondents have not shown that there 
was any secret defect or insufficiency about 
the cask to cause this leaJs. By their re- 
ceipt they acknowledged, that the cask was 
in good order when they received it * * * 
Unless, then, this injury or slipping of the 
stave was the necessary or probable result 
of the insufficiency of the workmanship or 
material of the cask or some part of it, the 
libellants are entitled to recover." 

So in the case at bar; the claimants hav- 
ing failed to show that the leakage and loss 
•were the necessary or probable result of the 
insufficiency of the pipe from lack of 
strength, decay, or other defects, the legiti- 
mate and oifly conclusion is, that it occurred 
through the fault of the carrier, and the 
libellants must therefore recover. , 

The loss was 91 gallons, which reduced to 
proof spirits gives 172 90-100 gallons. This 
was worth at this port at the time of the 
non-delivery ?1.50 per gallon in coin, which 
reduced to currency at 88 cents on the dol- 
lar makes the loss ?294.71. Add to this six 
months interest at the legal rate ($14.73) and 
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the sum is $309.44 for which the libellants 
must have a decree, with costs and ex- 
penses of suit. 

[On appeal to the circuit court, the decree of 
this court was affirmed. Case unreported.] 
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The ORIFLAMME. 

[3 Sawy. 397; i 2 Am. Law T. Rep. (N. S.) 381: 

7 Chi. Leg. News, 347; 2 Cent. Law J. 

473; 2 Int Rev. Rec. 237.] 

District Court, D. Oregon. June 30, 1875, 

Oarkieks of Passbngeks— Passesgeb Entitled 
TO Bekth — Steerage Passenger — Freight in 
Steerage — Disfigurement of Person — Dam- 
ages FOR, 

1. Common carriers of passengers are bound 
to use extraordinary care and diligence, and 
are excused only by reason of force or pure acci- 
dent. 

2. An undertaking to carry a passenger in the 
steerage of a steamship from San Francisco to 
Portland includes the furnishing of such pas- 
senger with a berth, unless there is a fair under- 
standing to the contrary. 

3. A steerage passenger is entitled to the use 
of the steerage room to walk about or sit down 
m during the voyage, without the risk or incon- 
venience of freight therein; but if freight is 
stowed therein it is at the risk of the carrier, and 
it is his duty so to stow and secure itthat no harm 
will be caused to the passengers by it; nor can 
the carrier impose any arbitrary regulation upon 
the passengers with a view of diminishing such 
risk— such as to remain in their berths during the 
whole voyage, or any unusual portion of it. 

4. Where a number of boxes of tin were 
stowed in the after part of the steerage, so as to 
makea pile six feet in length, three feet in width, 
and from five to eight feet in height, witHout 
any means of preventing the top tiers from slid- 
ing oflE on the floor in case of rough weather; 
and a steerage passenger sat down by the side of 
said pile, and was injured by the rolling of the 
ship causing some of the boxes to fall upon her: 
held, that the stowing of the tin in the manner 
in which it was done was gross neghgence, and 
the carrier was liable to the passenger in dam- 
ages for the injury. 

5.^ Disfigurement of the person caused by such 
an injury is a proper subject of damages, but in 
estimating them it is proper to consider the con- 
dition and dreumstances of the party disfigured. 

[Cited in Heddles v. Chicago & N. W. Bv. 
Co., 77 Wis. 231, 46 N. W. 115.] 

In admiralty. 

John W- Whalley and M, W. Fechheimer, 
for libellants. 
Joseph N. Dolph, for claimant, 

DEADT, District Judge. This suit Is 
brought by the libellant, Ernestine Koch, 
to recover $3000 damages for injuries to her 
person, caused by the negligence of the re- 
spondent and claimant, the Oregon Steam- 
ship Company, while engaged in transport- 
ing her in the steerage of the steamship 
Orifiamme, from San FrancisCQ to Port- 
land. It is substantially alleged in the libel, 
that a number of boxes of tin were so negli- 



1 [Reported by L. S, B. Sawyer, Esq., and 
here reprinted by permission.] 
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gently and insecurely stowed in the stee^ 
age, that the rolling of the ship caused 
some of them to he thrown on the lihellant, 
whereby she was greatly injured and dis- 
figured. 

The respondent admits the contract to 
carry the lihellant, and that she was slight- 
ly injured during the voyage, hut alleges 
that the boxes of tin were securely stowed 
in the steerage; that the lihellant was fur- 
nished with a berth and directed to remain 
in it while crossing the San Francisco bar 
and during rough weather; but that the 
lihellant left her berth and negligently sat 
down by said pile of tin, upon some pack- 
ages of baggage belonging to the steerage 
passengers, when the motion of the ship 
caused said packages to roll from under her, 
and "she was thereby thrown upon the 
floor of the steerage and one of said pack- 
ages of baggage was rolled against the lihel- 
lant, and she was thereby or by being pre- 
cipitated against the standard, supporting 
the berths, sligthly bruised." 

In addition to the lihellant, ten witnesses 
from among the steerage passengers, were 
examined on her behalf as to circumstances 
of the alleged injury. They were all Ger- 
mans, but had no particular acquaintance 
or relation with the lihellant, and so far as 
appeared, testified fairly and without preju- 
dice. 

For the respondent three witnesses were 
examined in relation to such circumstances, 
namely, the steerage steward, the porter 
and the second mate. All these ;witnesses 
belong to the ship, and testify under cir- 
cumstances calculated to induce them to 
speak as favorably for the respondent as 
possible. Particularly is this the case with 
the mate, who is responsible for the manner 
in which the tin was stowed, and the steer- 
age steward, whose duty it was to provide 
the lihellant with a berth, if possible. The 
steward's testimony is not consistent with 
itself, and is in direct conflict on material 
points with that of other witnesses, who 
appear to be credible. He states that the 
pile of tin was not more than eighteen 
inches high, and that he gave lihellant a 
berth, which she declined to occupy. The 
second mate says the pile was from twenty- 
two and a half to twenty-five inches high, 
and contained four tiers of boxes. The 
porter's testimony is silent as to the height 
of the pile prior to the accident. The men 
who stowed the tin, under the direction of 
the mate, were not called by the respond- 
ent, nor their absence accounted for. Neith- 
er was the chief steward, although he ap- 
pears to have been in the steerage, assist- 
ing in taking care of the lihellant immedi- 
ately aJEter the accident * 

The Ubellant and six of the steerage pas- 
sengers swear positively that the pile was 
upwards of five feet high, and the others 
state the circumstances concerning the 
casualty, which strongly tends to prove the 
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truth of this statement. For instance, if 
the pile of tin was only eighteen inches or 
two feet high, it is impossible that these 
passengers could have found the lihellant 
on the floor, with some of the boxes of tin 
on top of her, as they testify they did, un- 
less the ship had turned upside down. 

I find the facts to be as follows: The li- 
hellant, a respectable German servant girl, 
of nineteen years of age, on March 20, 1875. 
at San Francisco, while emigrating from 
Germany to Oregon, took passage on the- 
respondent's steamship— the Oriflamme— for 
this port The family with which she lived 
in Germany were cabin passengers on the 
same vessel, and had procured her a steer- 
age ticket for fifteen dollars. 

The lihellant could not speak English, and 
the steward in charge of the steerage could 
not speak German. Several of the passen- 
gers appear to have been without berths or 
sleeping accommodations of any kind. No- 
berth was assigned to the lihellant, nor was 
there any vacant one which she might have 
occupied, except a lower one. which was in 
an unfit condition. 

In the afterpart of the steerage a number 
of boxes of tin, weighing about one }iundred 
pounds each, were stowed against the bulk- 
head, dividing it from the freight-room, 
making a pile of about six feet across the- 
vessel, three feet fore and aft, and from 
five to eight feet high. The pile was some- 
what in a pyramidal form— sloping back 
toward the .bulkhead and center from the- 
lower tiers or base. Cleats were put around 
the base of the pile, to keep it from shifting^ 
bodily, but there were no means taken to- 
keep the upper tiers in their place, or from 
slipping ofE the pile. Around the base of 
the pile was stowed a number of carpet- 
sacks, hand-trunks and bundles belonging- 
to the steei-age passengers. 

The ship left the dock between ten and 
eleven o'clock a. m., and the lihellant, at 
the suggestion of some of the Germans in 
the steerage, placed her carpet-sack at the- 
end of the pile on the starboard side of the 
ship, and sat down on it Somewhere about 
ohe o'clock of the same day, between the- 
San Francisco bar and Point Reyes, and 
about five or six miles north of the bar,, 
while the vessel was going at usual speed, 
with a heavy swell on her side, she rolled 
so far over to starboard, that several of the- 
boxes of tin slipped ofC the top of the pile, 
and struck the lihellant on her head and 
right shoulder and threw her forward on 
her face. Some of the passengers immedi- 
ately ran to her assistance, when they found 
her stunned or fainted away, while the car- 
pet-sacks, hand-trunks and boxes of tin 
■^ere lying a^round her, and some of the- 
latter on her body and legs. They immedi- 
ately removed the boxes and drew her from. 
among them. Word of the accident was at 
once sent on deck, and the steerage steward 
and the porter— the latter of whom could. 
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speak German— came down and took charge 
of the girl. Her face was covered with 
blood from a contused cut to the bone, on 
the forehead, over the right eye, and about 
one inch in length. Her right shoulder and 
arm were badly bruised as were also her 
legs— and particularly one of her ankles. 
After cleansing her face and binding up the 
wound on her forehead, they placed her in 
a berth in the steerage, where she remained 
without any other care or attention, so far 
as appears, until the next day, when she 
was removed to the lower or servant's 
cabin in the after part of the vessel, and 
placed in a berth, where she remained until 
she reached Portland and left the vessel. 

The medical experts are of the opinion 
that the bone was not injured by the wound 
on the forehead, although it may have been. 
It is not yet healed. For some reason, not 
satisfactorily explained by the. testimony, 
the wound does not heal, and still suppu- 
rates. At times the libellant suffers severe 
pain in the head on account of it, and can- 
not do labor which reauires her to exert 
herself by Hfting or stooping. Still, it is 
not probable that any permanent injury 
will result from the wound. But she received 
a very severe shock of the brain, and 
came very near losing her life. The sear 
resulting from the wound will be perma- 
nent, and somewhat disfigure the libellant. 
It wUl be about three-quarters of an inch 
in length, one-third of an inch in greatest 
width and irregular in outline. The arm 
and lower limbs are recovered from the 
brni.'^es. 

The libellant does not appear to have 
been visited lyy the master of the ship 
after the accident, or to have received any 
medical attendance, or special care or nurs- 
ing. She was lying in the berth on her 
back, probably in a partially comatose or 
delirious state, most of the time, until she 
reached Poitland. During this time, she 
was visited occasionally by the stewardess 
and porter, but took' no food or nourish- 
ment, and did not change her clothing. She 
was able to walk when removed from the 
steerage to the lower cabin, with the as- 
sistance of a person on either side, and 
walked to a house near by when she left 
the ship at Portland; but she was confined 
to her bed for some days afterward, during 
much of which time she had fever and was 
delirious. Within two weeks after her ar- 
rival in Portland, she went into service in a 
family in the city, where she still remains, 
but is not yet able to do a woman's work 
on account of her head. 

Upon this state of facts, there can be no 
doubt as to the liability of the respondent 
In Shear. & E. Neg, § 266, the rule in re- 
gard to carriers of passengers is laid down 
as follows: "Out of special regard for hu- 
man life, and acting upon the presumption 
, that every man who commits his person 
to the charge of others. expects from them 
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a higher degree of care for his bodily safe- 
ty than they would bestow upon the pres- 
ervation of his property, the law very wisely 
exacts from a carrier of passengers for hire 
the utmost care and skill which prudent men 
are accustomed to use under similar circum- 
stances." 

There does not appear to have been any 
special contract that the libellant was to 
be furnished with a berth during the voy- 
age, nor has it been shown that there is any 
statute of the United States applicable to 
the subject. For although, on this occasion, 
the Oriflamme sailed from a "port in the 
United States," to a port "on a tributary 
of the Pacific Ocean," and is therefore with- 
in the letter of section 4265 of the Revised 
Statutes, I cannot think she was within 
the spirit of it or within the contemplation 
of congress when the act was enacted. 
Still, I think the undertaking to carry a 
passenger, either in the steerage or cabin, 
between the ports of San Francisco and 
Pox-tland, ought to be construed to include 
the furnishing of such passengers with a 
berth, unless there was a fair understand- 
ing beforehand that the passenger was to 
make the voyage without it; and this is 
particularly so in the case of a female pas- 
senger traveling alone. The want of a stat- 
ute of the United States imposing a penalty 
upon the carrier for not furnishing berths 
upon this route, does not affect the question 
of whether he is bound to do so by his 
undertaking or not Such an omission only 
proves that congress has not yet seen prop- 
er to secure the performance of the con- 
tract of the carrier in this respect, by the 
imposition of a penalty for non-perform- 
ance. And this seems to have been the 
theory of the matter upon which the answer 
of the respondent was framed, for, as has 
been stated, it is therein alleged that the 
libellant was furnished a berth. 

There was then, negligence upon the part 
of the ship in not furnishing the libellant 
a berth. But it does not necessarily follow 
that this negligence was the cause of the 
injury received by the libellant It might 
have happened, as it did, even if the libel- 
lant had been furnished with a berth; for 
she was not bound to stay in it She had 
a right to be up and about in th6 steerage, 
if she was able and so inclined, and it was 
the duty of the respondent to keep the 
steerage-room a safe place for her to walk 
about or sit down in, so far as the utmost 
care and skill of a cautious, prudent per- 
son would provide under Hke circumstan- 
ces. 

Ordinarily, the steerage passengers are en- 
titled to the use of the steerage-room, free 
from the risk or inconvenience of freight 
therein. Cases may arise in which the pas- 
sengers are so few in number in propor- 
tion to the size of the room, that there can 
be no objection to some portion of it being 
used as a freight-room. But in such case. 
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the carrier takes the risk, and it is his duty 
to so stow and secure such freight that the 
passengers will not be injured by it; nor 
can he require them to obey any arbitrary 
regulation with a view of diminishing such 
risk— for instance, to remain in their berths 
during the whole voyage or any unusual 
portion of it. 

It is not satisfactorily shown what num- 
ber of steerage passengers were on board 
the Oriflamme on this voyage. The steer- 
age steward says he thinks there was sixty 
or seventy of them. Nor is there any evi- 
dence as to the size of the steerage-room. 
But under any circumstances the stowing of 
this tin in the steerage, in the manner- in 
which it was done, was gross negligence 
on the part of the respondent. It was the 
direct cause of the injury received by the 
libellant, without any fault or contributory 
negligence on her part. She had a perfect 
right to sit down by the side of the pile, 
unless she knew it was dangerous or was 
duly warned to avoid it. But she was not 
so warned, nor can it be claimed under the 
circumstances that she was aware or had 
good reason to know of the danger. Ap- 
parently it was the most, convenient and 
secure place in the room, of which she 
could avail herself, to sit or lie down and be 
out of the way of the crowd, to whom she 
was a stranger. 

The libellant claims §3000 damages for 
the injuries received and expenses incurred 
on account of them. For everything be- 
yond the actual expense and loss of time 
incurred on account of the injury, the dam- 
ages can only be estimated in a general 
way. In making this estimate regard must 
be had to the condition in life and the cir- 
cumstances of the parties. Hanson v. 
Fowle [Case No. 6,042]. The respondent is 
a corporation, engaged in transporting pas- 
sengers and freight between this 'port and 
San Francisco. It is the owner of the 
steamship Oriflamme, but of what other 
property, if any, does not appear. The li- 
bellant, as has been stated, is a servant 
girl, an immigrant from .Germany, and 
about nineteen years of age. 

I find that she is entitled to recover for 
expenses of her sickness and injury to her 
clothing, 5100; for the loss of time and 
labor on account of the injury, $100; for 
the expense of employing counsel to main- 
tain this suit to recover the damages to 
which she is entitled, §300; for the physical 
and mental pain and suffering caused by 
the injury and treatment of the libellant 
while on board the vessel after the acci- 
dent, §1000; and, for the permanent dis- 
figurement of the libellant's face from the 
wound on the forehead, §500,. It may be 
that the sum of §500 is an insufficient com- 
pensation for such a blemish upon the 
personal appearance of the libellant. But 
it does not appear that the scar will affect 
her personal appearance, so as to make her 



presence offensive or painful to others. For 
this reason it is not likely to interfere 
with or prevent her from obtaining employ- 
ment in her calling and sphere of life. It 
wUl in no way affect her ability to labor 
and earn her living. In manners and ap- 
pearance, she is. a plain girl, moving in an 
humljle walk in life, and not like many 
others, dependent upon her beauty for her 
dowry or support. 

Still the scar will be ,a permanent dis- 
figurement of her person, for which she is 
entitled to some compensation. Karr v. 
Parks, 44, Cal. 49. In this country, at least, 
it is still open to every woman, however 
poor or humble, to obtain a secure and in- 
dependent position in the community by 
marriage. In that matter, which is said 
to be the chief end of her existence, per- 
sonal appearance, comeliness— is a con- 
sideration of comparative importance in the 
ease of every daughter of Eve. 

Let a decree be entered for the libellant 
for the sum of §2000 in lawful currency of 
the United States and the costs of suit. 
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Case Wo. 10,573. 

The ORIOLE. 

tOlc. 67.] 1 

District Court, S. -D. New York. Nov., 1844. 

ADMiKiLTT— Libellant's Right to Discontinue 

Pbocbedings — Costs — Ikquirt into Damages 

AT Instance of Claimant. 

1. A libellant has the right, at any stage of 
the cause, voluntarily to discontinue the same; 
and the only penally to which he can legally 
be subjected is, the payment of the costs of the 
proceedings. 

[Cited in The Confiscation Cases, 7 Wall. (74 
U. S.) 458.] 

2. The court will not; upon a summary appli- 
cation of a claimant^ inquire into damages 
caused Iiim by an unfounded arrest of his ship. 

3. Nor Will it assume power to coerce parties 
into issues not raised in the pleadings filed in the 
cause. 

In admiralty. 

BETTS, District Judge. A motion is made 
on the part of the claimant to compel the 
libellant to file additional stipulations in the 
cause, and that the court award out of such 
securities an adequate indemnity to the 
claimant for the "wrongful and injurious 
prosecution of this action. A libel was filed 
upon a bottomry bond, purporting to have 
been executed by the master of the brig, in 
a foreign port; and she was arrested there- 
on on or about the 7th of February last. 
On the 6th of March, the libellant caused to 
be entered on the rule book in court an or- 
der discontinuing the suit, and directing the 

1 [Reported by Edward R. Olcott, Esq.] 
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vessel to be discharged from arrest Notice 
of such discontinuance and discharge was 
served the same day by the proctor of the 
libellant on the proctor of the claimant, 
with an offer to pay the claimant's costs, as 
soon as they should be taxed. This ofEer, 
the proctor deposes, he has "been and is now 
ready to fulfil, but that the costs have never 
been taxed or presented by the proctor of 
the claimant. 

The claimant insists that the libellant can- 
not voluntarily withdraw from the court of 
admiralty after a proceeding in rem, and 
that the court will retain the cause until 
full justice can be rendered the claimant for 
the unfounded and illegal attachment of his 
property, and determine the amount of dam- 
age sustained by him in being deprived of 
the possession and employment of the brig 
by means of the arrest. It is argued, that 
there is a fundamental difference in this re- 
spect between the functions of an admiralty 
court, and those of courts of law or equity. 
In the latter it is not denied that the prose- 
cuting party may relinquish his suit at any 
stage of it, and withdraw from court at nis 
own option, and without other liability to 
his adversary than the payment of taxable 
costs which have accrued up to the time of 
the discontinuance. 1 Tidd. Prac. G2S; 
Grab. Prac. 494; 1 Cow. 47. No authority 
is produced establishing the distinction 
claimed in respect to admiralty suits, and I 
do not discover any principle upon which it 
can be maintained. The immunity of the 
respective parties, pendente lite, in respect 
to the subject matter of the suit and the ex- 
penses of the action, may be secured with 
more promptitude and efficiency in a mari- 
time court than at law; but the jurisdiction 
exercised before either tribunal, in that be- 
half, springs from a common principle, and 
is. directed to the same end. The stipula- 
tions in the one case are exacted, enlarged 
or modified by the summary action of the 
court, but only for the same object that se- 
curity for costs are coerced in the other, 
that the successful litigant may be assured 
of the costs that may be ultimately awarded 
him. 

When a litigation is urged through all its 
stages, and the final decree in an admiralty 
court dismisses the libel, discharges the re- 
spondent from arrest, and restores the prop- 
erty seized, nothing is adjudged affirmative- 
ly to the successful claimant other than his 
costs and expenses. So, if the action is de- 
feated at the instance of the respondent at 
any point of its progress, or at its inception, 
because of informality or insufficiency of its 
processes, the decree still is simply that the 
property be restored, or the respondent 
freed from arrest, and that the libellant or 
his stipulators pay the costs specifically 
named, or those to be taxed, according to 
the standing rates of the court. And upon 



what reason can a different principle be in- 
troduced and enforced, when the actor 
comes into court and voluntarily desists 
from further pursuing his demand? No 
doctrine of the law is indicated which 
would render his liability, in such a case, 
greater than if he had persisted in an un- 
founded suit, so long as a standing in court 
was allowed him. In the latter ease, it is 
clear the decree against him is for nothing 
beyond a fair indemnity for expenses in the 
name of costs, and is never enlarged to a 
peremptory detention of the promovent in 
court, to abide a trial upon counter-claims 
preferred against him by the adverse party, 
and it seems to me that such is the limit of 
the remedy against him in this behalf, when 
he relinquishes and abandons his action 
without bringing it to the judgment of the 
court. Moreover, what would be the meth- 
od or modus operandi employed by the court 
in exercising the jurisdiction invoked in this 
case? 

The claimant alleges, as one gravamen, 
that by the arrest of his vessel he has lost 
the profits and advantage of a charter-party 
agreed for. How is the fact to be ascertain- 
ed by this court, and if established, on what 
mode of proceeding is the amount of dam- 
ages to be determined? The court would 
not act in these independent matters sum- 
marily, or on the depositions of the demand- 
ant, and it would have no power to coerce 
both parties into issues and litigations not 
embraced in the action instituted. Costs 
are not a constituent element of an action. 
They never become a point of issue and con- 
testation on trial. They did not even exist 
at common law as incidents of a suit, but 
are creatures of statute, or else in those tri- 
bunals possessing power to deal with the 
claims of suitors ex conscientia, together 
with their legal rights, are employed as a 
means of measuring out justice between 
litigants in relation to expenditures caused 
by the litigation. Kneass v. Schuylkill 
Bank [Case No. 7,876]. Admiralty, which 
uses a freer discretion than chancery in this 
particular, although, as a general rule. It 
gives costs to the party prevailing In the 
action, will still modify, divide or withhold 
them in correspondence with the intrinsic 
justice of the cause, irrespective of the ulti- 
mate judgment on the issues. The Part- 
ridge, 1 Hagg. Adm. 81; 1 Hagg. Ecc. 210; 
Bead v. Harris, 3 Dall. [3 IT. S.] 34; Pen- 
hallow V. Doane, Betts, Adm. 120. But I 
find no recognised usages in these courts, 
sanctioning the notion that a libellant can 
be restrained from withdrawing his suit, 
and be, by the power of the court, converted 
into a defendant, and be proceeded against 
in that capacity for the adjustment of such 
a demand against him on the part of the re- 
spondent. 
The motion must be denied. 
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Case No. 10,574. 

The ORIOLE. 

[1 Spr. 31.] 1 

District Court, D. Massacliusetta Joly, 1842, 

CoNDiTiosAL Sale of Vessel — Possession — 
Failure of Condition. 

1. "Where there is a contract for the sale of 
the vessel and the purchaser is to have a title 
Ttpon the performance of a condition at a 
future day, and in the meantime to have posses- 
sion, if the condition be not performed, the origi- 
nal owner is entitled to the possession. 

2. In a suit for such possession it is not neces- 
sary to go into all lie equities, but only to as- 
certain the legal title. 

In admiralty. 

B. H, Dana, Jr., for libellant. 
B. P. Hallett, for respondent. 

SPBAGXJE, District Judge. This is a suit 
brought by Albert H. Brown, for the pos- 
session of the schooner Oriole, to -which Ezra 
O. Andrews sets up an adverse claim. Prior 
to the 2d November, 1841, Brown was the 
undoubted owner of this vessel. On that 
day lie entered into an indenture with An- 
drews with reference to the sale of her, in 
which Andrews bound himself to do certain 
acts. Upon the construction of this instru- 
ment, and the acts of the parties under it, 
depends the decision of this cause. 

It is contended for the respondent, that this 
Instrument was an absolute sale. This is de- 
nied by the libellant, for whom it is also con- 
tended that a bill of sale is necessary in ad- 
miralty to pass property in a ship. The com- 
mon law courts of this state have gone far 
toward holding that the entire property in a 
vessel may pass without a bill of sale, but 
Eourts of admiralty have required it. I need 
not, however, give an opinion on that point, 
as this instrument clearly was not Intended 
to convey the absolute property. There are 
no words of conveyance. Its fair interpreta- 
tion is, that Andrews should do certain things, 
upon the performance of which he was to 
have the legal title, which, in the mean time, 
was to remain in Brown, as his security. 

The legal property then being in Brown, 
the question arises, has Andrews a special 
right of possession? I agree with the re- 
spondent's counsel, that under this contract 
he had. But how long was it to last, and 
how was it to be terminated? His possession 
was for the purposes of performing his con- 
tract, and upon the performance Andrews was 
to have the legal title added to his possession. 
Upon the breach of any of the conditions, 
Brown could divest Andrews of the posses- 
sion. The next question then, is, has there 
been a breach of the conditions? (The judge 
then went through the different conditions, 
and decided that some of them had been 
broken.) This was suflSdent, especially after 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.J. 
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notice, to determine the right of possession, 
without going into the question, as to the 
other conditions. Brown had therefore a 
right to resume the possession. I express no 
opinion as to the forfeiture of the part of the 
purchase-money paid by the respondent, or 
the equities between the parties, of which 
there are many, and which induced me to 
step somewhat aside, perhaps, from what is 
expected of the court, in requesting that the 
whole matter might be referred. But these 
equities cannot come in to control the present 
case In admiralty, and must be settled else- 
where. 

In the case of The Warrior, 2 Dod. 288, cit- 
ed at the bar, the court held that there was 
so much doubt as to the legal titie, that it 
could not decree possession, and refused to 
interfere. In this case I cannot say that 
there is such doubt in my mind as to the title, 
as should induce a court of admiralty to re- 
fuse its aid. 

Decree of possession to the libellant, with 
costs. 



Case "No. 10,575. ^ .• 

The ORION. <1 ' !\ 

[4 WMy. Law Gaz. 327.] 

District Court, S. D. New York. Oct, 1859. 

Slave Tkade — ^Evidence to Suppokt Condem- 
nation. 

[A decree condemning a vessel for being en- 
gaged in the slave trade is supported by evidence 
that she was captured at the mouth of the Congo 
river carrying less than a half cargo of miscel- 
laneous goods apparently selected with a view 
to traffic in slaves, or to be used as provisions 
for them, which cargo was excessively and 
wrongly invoiced at* New York where the vessel 
was chartered at an excessive rate, and where 
the entire crew was changed on the day of sail- 
ing, and that the claimant could give no adequate' 
explanation for the use of the large quantity of 
water casks and coppers carried.] 

[This was a libel of information filed 
against the bark Orion charged with being 
engaged in the slave trade.] 

HALL, District Judge, The libel of in- 
formation in the case alleges the seizure of 
the Orion, her tackle, apparel, furniture and 
lading, on the 21st April, 1856, on the high 
seas, on the western coast of Africa, near 
the mouth of the Congo river, by the United 
States sloop-of-war Mariori, commander, 
Thomas W. Brent; that said bark was 
therefore, to wit, on the 20th day of Janu- 
ary, 1859, equipped, loaded, or otherwise 
prepared by a citizen of the United States, 
at a port of New York, for the purpose of 
carrying on a trade or traffic, in slaves to 
some foreign kingdom, or for the purpose 
of procuring from some foreign kingdom, 
place or country, inhabitants thereof, to be 
transported to some foreign country to be 
sold or disposed of as slaves, contrary to 
the act of congress, approved March 22, 
1794 [1 Stat. 347], entitled "An act to pro- 
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hibit tlie canyiug on of the slave-trade 
from the United, States to any foreign place 
or country." The libel also makes similar 
allegations in regard to the vessel being 
fitted, equipped, loaded and prepared at 
New York, for the purpose of procuring 
negroes, mulattoes or persons of color from 
some foreign country, to be transported to 
some port or place to be held, sold, or other- 
wise disposed of as slaves, or to be held to 
service or labor contrary to the act of con- 
gress, approved April 30, 1818 [3 Stat. 450], 
and entitled "An act in addition to an act 
to prohibit the introduction (importation) of 
slaves into any port or place within the ju- 
risdiction of the United States, from and 
after the first day of January, 1808, and to 
repeal certain parts of the same. 
. The bark is claimed by H, S. Vining, and 
the lading by J. DeMiranda, by the agent, 
T. P. Canhao, and the question in the case 
is whether the vessel was fitted out and 
prepared for the slave-trade in the port of 
New York, as alleged in the libel. This 
question depends in this case wholly upon 
circumstantial evidence. Indeed, it must in 
all eases of this kind depend, mainly upon 
that kind of testimony, unless the vessel 
has actually taken slaves on board. The 
bark is a vessel of about 450 tons burden, 
built in 1846. A charter party found among 
her papers, executed by Vining to Miranda, 
bearing date Jan. 6, 1859, shows that she 
was chartered for a voyage to the west 
coast of Africa and back to New York, for, 
the sum of $850 per calendar month. A bill 
of lading found on board, dated 19th Janu- 
ary, 1859, appears to show the shipment, 
by Miranda, of a miscellaneous or assorted 
cargo, consigned to Frisbad Pinto Canhao, 
and to be delivered at "Porta da Leubo and" 
a market," and the goods, etc., so shipped 
are invoiced in an invoice signed by Miran- 
da at $14,442.14, including commissions and 
charges. They were, however, appi-aised, 
by appraisers, agreed to by the parties and 
appointed by the court at $5,923.11. A very 
small portion of the provisions, etc., might 
have been consumed by the crew. This was 
a small cargo, tlie officer of the navy who 
searched her. and was sent home in her as 
one of the officers in charge after her seiz- 
ure, stating she had from one-third to one- 
half a cargo, and the manifest presented at 
the custom-house stating that a portion of 
the 163 casks on board were filled with sea 
water for ballast. 

On the 20th of January, 1859, she was 
registered anew in the name of Vining as 
the sole owner, as on a change of owners- 
John E. Hannah being the master named in 
the register. On the same 20th January, 
1859, the crew-list and manifest were sworn 
to at the custom-house by Hannah as mas- 
ter, the crew named being the same as ap- 
peared upon shipping articles by which the 
crew agreed to render themselves on board 
at 11 a. m. of that day. A copy of the ship- 



ping articles, which was certified by the 
collector on the same 20th January, 1859, is 
produced, annexed to which is a certificate 
of John Edwards, notary public, dated the 
same 20th January, 1859, certifying that 
twelve of such crew (being the whole crew, 
with the exception of the mate) left the 
Orion at the port of New York during the 
interlapse of clearing and sailing, and that 
twelve others were shipped in their stead. 
Ten of these last named twelve seem to 
have signed the shipping articles by their 
marks, and opposite to the names of the 
three others signed to the same articles is 
entered the word "deserted." The bark, 
though a small vessel, had two decks— the 
spar deck and a half between deck— a sec- 
ond deck commencing aft and coming for- 
ward to the main hatch, and another com- 
mencing forward and running back to the 
forecastle hatch, while between these half 
decks there are beams running across the 
vessel three or four feet apart, on which 
plank could be laid to complete this deck, 
throughout the vessel. On these half decks 
no cargo was stowed. 

In the vessel, invoiced and manifested as 
part of the cargo, was found about 17,000 
feet of lumber, which could have been used 
to complete the deck; 163 casks, most of 
them apparently intended for water-casks, 
and averaging over 130 gallons each, and 
invoiced at 34,540 gallons; 150 buckets, 
without handles; 200 baiTels navy bread; 
46 tierces containing about 29,000 pounds of 
inferior rice; 12 cases containing 240 mus- 
kets; about 300 feet in length of hoop iron, 
not on manifest or bill of lading, not In the 
invoice; a large quantity of medicines, con- 
sisting of Epsom salts, cantharides plaster, 
simple cereate, and powdered mustard. Al- 
so, a half barrel of flax-seed, a quantity of 
fire-wood, and about a ton of coal, two 
copper boilers, or stills, holding some 60 
gallons each, a quantity of beef, pork, and 
beans, and about 100 bottles of disinfecting 
fluid, or chloride of soda in solution. Be- 
sides these, the cargo was made up princi- 
pally of cheap shirtings and sheetings, 
cheap stripes and drills, cheap prints, cot- 
ton handkerchiefs, very cheap earthenware, 
including large quantities of bowls ana 
soup plates, 24,000 gallons of rum, over 50 
dozen of spear-point knives, &;c. The vessel 
sailed from New- York direct to the mouth 
of the Congo river, and soon after the ar- 
rival there, was boarded by the officers of o 
British vessel of war, and detained for a 
time as suspected of being intended for or 
engaged in the slave-trade; and the master, 
as appears by the log-book, there proposed 
to abandon the vessel as a prize to this 
British cruiser. This was opposed by the 
mate and crew, who declared that they 
were not conscious of having done anything 
illegal, and that if it were necessary to give 
up the ship, they would prefer being given 
up to a ship of their own pation. The mate 
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then sought the Marion, and the Orion was 
searched, and sent home for condemnation. 

The counsel of the claimants contend that 
the articles found on board are proper ar- 
ticles of legal trade, and that the proofs are 
pot sufficient to warrant the condemnation. 
It is true that they might be articles of 
legal trade, but all the circumstances are 
guspicious. The almost entire change of 
crew on the 20th of Januai*y; the cha- 
racter of the cargo, apparently selected with 
a view to the traffic of slaves, or to be used 
as provisions for them; the extraordinary 
quantity of water-casks under cover of 
their being intended for palm-oil, though 
the vessel was apparently seeking a part of 
the country where the trade is not in palm 
oil; the antecedents of the supercargo sent 
with the vessel, who was a Portuguese, 
•who by his own account, had had previous 
.experience both on the coast of Africa and 
.at Kio Janeiro; the sailing of this small ves- 
sel under a charter-party at §850 per month 
with but one-third or one-half of the cargo; 
and other circumstances convince us she 
was intended and fitted out for the slave- 
trade. The ordering of the casks of Vining, 
the owner, though shipped as part of the 
.cargo owned by Miranda, the charterer, is, 
perhaps, not a fact of much significance, 
but the copper boilers which were tinned 
inside, and were certainly well calculated 
for use as the coppers of a slave vessel, is 
.quite significant, .It is true they were or- 
dered to be made under the names of rum- 
stills and caps, but there does not appear to 
be much, or indeed any reason to suppose 
they were intended for any such purpose. 
For that pui-pose worms were necessary to 
be added, and as none were ordered with 
them, the manufacturer called Miranda's 
.attention to the fact, and was told by Mi- 
randa that he had the worms for them. 
No worms were shipped with them, no evi- 
dence was given that there were any owned 
by Miranda, and I cannot but think that the 
calling of these boilers rumstills, and having 
them made in the form of a French still, 
and the statement to the manufacturer that 
he had the worms for them, was only in- 
tended to cover up the real motive in pro- 
curing them. 

The exculpatory evidence is not of much 
weight, unless credit is given to the testi- 
mony of Canhao, the supercargo, who put 
in, as agent, the claim of Miranda, for the 
cargo, and whose deposition was read upon 
the hearing. The deposition of the mate, 
if entirely reliable, is not of much import- 
ance, as Canhao was undoubtedly the per- 
son to whom the real object of the voyage 
was best known, and probably Canhao and 
the master were the only persons who knew 
that the vessel was intended to be employed 
in the slave-trade, if such was the fact. 
Canhao's testimony is not, in my judgment, 
to be relied upon. If he had been produced 
,and examined and cross-examined in court, 



X might have received a different impres- 
sion, but I do not think his testimony is 
sufficient to exonerate the vessel, and cargo, 
especially as Vining and Miranda, each of 
whom was a competent witness in respect 
to the property claimed by the other, have 
not been produced or offered as witnesses, 
and Miranda did not demur to the answer 
put in in his behalf by Canhao. 

I am of the opinion, therefore, that there 
must be a decree of condemnation with 
costs. 



ORION STEAM NAV. CO. (ENGUSH v.). 
See Cases Nos. 4,490 and 4,490a, 



Case :No, 10,576. 

The ORIZABA, 

[1 Deady,. 196.] i 

District Court, D. Oregon. Nov., 3866. 

In admiralty. 

Joseph N. Dolph, for libellant. 
William M. Strong, for claimant. 

BEADY, District Judge. The drcum- 
stances of this case are similar to those of 
The Pacific [Case No. 10,645]. Practically, 
they were argued and submitted together, 
and the same order is made in this as in that. 



Case No. 10,577. 

OEMS V. CLARKE et al. 

CLHayw. &H. 114.]s 

Circuit Court, District of Colimibia. Dec. 1, 
1842. 

To Appoint a Trdstee. 
On the death of trustees in a deed of trust 
leaving infant heirs, the court, on application* of 
the owner of the property conveyed in trust, will 
order the guardian of said heirs, duly appointed, 
to execute a deed releasing to the said owner 
the property so conveyed. 

'The complainant is the owner of a lot In 
the city of Washington, District of Columbia, 
and conveyed in trust the said lot to Edward 
Ingle and Seth I. Todd to secure the payment 
of a sum of money. The debt was paid, and 
he prays that a trustee be appointed to release 
the trust He states that Edwaord Ingle, one 
of the trustees, died and left Seth I. Todd, the 
survivor, who also died, leaving infant heirs. 
Joseph S. Clarke, the cestui que trust, cer- 
tified to the payment of tbe debt , 

I. B. H. Smith, for complainant 
P. R. Fendall, for defendants. 

^I 'H i<i COURT decreed as follows: This 
cause coming on to be heard by consent of 
parties on the bill and exhibits of the com- 
plainant, and the answers of Joseph S. Clarke, 
and of Ellen G. Todd and Thomas G. Todd, 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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by their guardian, Thomas H. Gillis, for that 
purpose duly appointed under authority of a 
commission issuing out of this court, and in 
due form executed and returned, and the 
same having been heard and considered, it is 
this first day of December, 1842, by the court 
ordered and decreed, that all the right, title, 
interest and estate of the said defendants, 
and all of them, in and to the piece and par- 
cel of land * * * be conveyed and re- 
leased to the said William C. Orme, his heirs 
and assigns, and for that purpose that Wil- 
liam Ward be, and is hereby appointed guard- 
ian of said infant defendants, to execute, 
acknowledge and deliver as such guardian a 
sufficient deed therefor, and in default of such 
conveyance being duly executed on or before 
the first Monday in January, 1843, that this 
decree be recorded among the said records of 
Washington county, to operate as a convey- 
ance according to the act of assembly of 
Maryland in such case made and provided. 



Case No, 10,578. 

ORME V. PRATT. 

[4 Cranch, O. C. 124.] i 

Circuit Court, District of Columbia. Dec 
Term, 1830. 

New Trial— Juror Related to Plaintipp. 

The court will not grant a new trial because 
one of the jurors was brother-in-law of the 
plaintiff. 

[Cited in Brewer v. Jacobs, 22 Fed. 239.] 

Assumpsit. Verdict for plaintiff, §99.75. 

O. Cox, for plaintiff. 

Motion by R. S. Coxe, for defendant 
[Thomas G. Pratt], for a new trial, because 
one of the jurors was brother-in-law of the 
plaintiff [Jeremiah Orme], a fact not known 
to the defendant, who was not personally 
present at the trial, nor to his cotmseL The 
motion was supported by afla.davits of the 
fact The other eleven jurors made affidaYit 
that the jury was unanimous in their verdict, 
immediately after their retirement, and that 
the other juror did not say or do any thing to 
Influence the verdict. 

Motion overruled. 



ORME (REINHART v.). See Case No. 11,682. 

ORME (STBTTINItrS v.). See Case No. 13,- 
386. 



• Case No, 10,579. 

ORMSBEE V. WOOD. 

[3 Fish. Pat Cas. 372.] 2 

Circuit Court, S. D. New York. Jan., 1868. 

Patents— Construction op Claim — Infringe- 
ment. 
The invention described in the letters patent 
granted to Albert S. Southworth, April 10, 1855, 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



reissued September 25, 1860, consists in brhic;- 
ing successively into the field of the lens of ii 
camera, the different portions of a single plate, 
or several smaller plates. 

This was a bill in equity filed [by Marcus 
Ormsbee against .Tohn Wood] to resti-ain 
the defendant from infringing letters pat- 
ent for a "plate holder for caxaeras," grant- 
ed to Albert S. Southworth, April 10, 1855, 
[No. 12,700], reissued September 25, 1860 
[No. 1,049], assigned to Simon Wing and 
complainant December S, 1860. On the 
same day, the exclusive right for the state 
of New York, was conveyed by Wing to 
complainant. The invention is fully de- 
scribed in the case of Wing v. Richardson 
[Case No. 17,869]. 

W- J. A. Fuller, for complainant 
N. Appleton, for defendant 

BLATCHFORD, District Judge. This i& 
a final hearing on pleadings and proofs -on 
a bill filed upon letters patent reissued to 
Albert S. Southworth, of Boston, Massa- 
chusetts, September 25, 1860, for a "plate 
holder for cameras." The original patent 
was issued to Southworth as inventor, 
April 10, 1855. The reissued patent was as- 
signed by Southworth to Simon Wing and 
the plaintiff, December 8, 1860, and on tlie- 
same day Wing conveyed to the plaintiff 
the exclusive right under the same for the 
city of New York. The alleged infringe- 
ment took place in the city -of New York. 
The invention covers what is commonly 
Icnown in the photographic art as the mul- 
tiplying camera or plate holder. Before 
this invention, it was customary to use a 
separate plate for each impression; the 
plate being removed from the camera and 
replaced by another when several impres- 
sions of the same objects were to be taken. 
This invention consists in bringing succes- 
sively into the field of the lens of the cam- 
era the different portions of a single plate, 
or several smaller plates. This is done by 
a peculiar arrangement of a frame in which 
the plate holder is permitted to slide, the- 
position of the plate holder being definitely 
indicated to the operator so tbat he can 
quickly and accurately adjust the plate or 
pla;tes. The claim of the reissued patent 
is: "Bringing the different portions of' a 
single plate, or several smaller plates, suc- 
cessively into the field of the lens of the 
camera, substantially in the manner and 
for the purpose specified." 

Various defenses are set up in the an- 
swer of the defendant, but no testimony 
has been taken to sustain tnem; they are 
substantially the same defenses that were 
set up in the suit in equity of Wing v. 
Richardson [Case No. 17,869], decided in the 
circuit court of the United States for the 
district of Massachusetts, in Jun^ 1865, 
by Mr. Justice Clifford, which was a bill 
founded on the same reissued patent In 
that case it was decided: 1. That the pat- 
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entee invented the improvement claimed. 
2. That the reissued patent was for the 
same invention as that descrihed in the 
original patent 3. That the defense of 
abandonment was not proved. 4. That the 
patent was not open to objections as patent- 
ing a principle or result. 5. That the pat- 
entee was the first inventor of the improve- 
ment 

The infringement in the present case is 
proved. 

There must be a decree for a perpetual 
lujuncticn in accordance with the prayer of 
the bill, and for a reference to a master 
to take and state an account of the profits 
derived by the defendant from the infringe- 
ment 

[For other cases involving this patent see 
Wing T. Sehoonmaljer, Case No. 17,870; Wing 
V. Richardson, Id. 17,869; Wing v. Anthony, 
lOG U. S. 142, 1 Sup. Ct 93; Wmg v. Warren, 
Case No. 17,871.] 

Case No. 10,580. 

OE.MSBT V. TINGEY. 

[2 Cranch, O. 0. 128.] i 

Circuit Court District of Columbia. Dec. 
Term, 1816. 

Evidence— Copt from Recokds — Deed op Per* 

SOKAL PROPEBTr. 

A copy, from the records, of a deed of personal 
property, which derives no validity from being 
recorded, is not competent evidence. 

Assumpsit, against the defendant, as in- 
dorser of T. Craven's note. 

Mr. Jones, for plaintiff, offered to read, in ev- 
idence, a copy from the record of a deed of 
pei-sonal property, from Craven to Tingey, in 
trust, to secure Tingey; the property to re- 
main in the possession of Craven until Tingey 
should be liable, &c. The deed was not re- 
corded within twenty days, as required by 
Act Md. 1729, c. 8, § 5. 

THE COTJKT decided that, inasmuch as the 
deed could not obtain validity by being re- 
corded after the twenty days, a copy from 
the record was not competent evidence. 



OEMSBY fQNITED STATES v.). See Case 
No. 15,969. 



Case No. 10,581. 

In re ORNB. 

[1 Ben- 361; = Bankr. Keg. Supp. 13; 1 N. B. 

R. 57; 6 Int Rev. Rec. 84; 14 

Pittsb. Leg. J. 613.] 

District Court, S. D. New York. Sept 2, 1867. 

Amount of Debt — Interest — Counter Claim. 

1. Where, at an adjourned meeting of credit- 
ors, the bankrupt objected to the proof of a debt 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Robert D. Benedict, Esq., and 
. here reprinted by permission.] 



of a creditor, and requested the register to al- 
low the creditor to vote for assignee, only in re- 
spect of a portion of his claim, because (1) in- 
terest was included to make up the amount, and 
(2) part of the claim was on a draft given on a 
purchase of lumber by the bankrupt which was 
never delivered by the creditor, so that the con- 
sideration of the draft entirely failed, and the 
bankrupt was also entitled to damages, which 
should be set off against the rest of the creditor's 
claim, and his debt should only be allowed for 
the remainder; and where the bankrupt offered 
himself as a witness to prove his allegations, 
but the register refused to hear his evidence or 
to reduce the amount of the claim, and certified 
the question to the court: B.dd, that under the 
provisions of the nineteenth section of the bank- 
ruptcy act [of 1867 (14 Stat 525)], if a debt is 
due from the bankrupt so as to bear interest, 
before the adjudication in bankruptcy, the 
amount of the debt to be proved is to be ascer- 
tained, by adding the interest until the day of 
the adjudication; and that, if the debt becomes 
due and payable, without interest, after the ad- 
judication, its amount is to be ascertained by 
taking off interest from the day of adjudication 
until the day it will become payable. 
[Cited in Re Haake, Case No. 5,883.] 

2. The register erred in refusing to receive evi- 
dence that the consideration for the draft had 
entirely failed. ^ 

3. As the daim on the draft was contested, the 
register ought before going further, to investi- 
gate the question raised as to the consideration, 
with a view of postponing the proof of the 
claim if necessary, as required by the twenty- 
second section. 

4. The claim for damages on the contract for 
the purchase of lumber, ought to have been 
stated in the bankrupt's schedule of property. 

5. That claim, being unliquidated, cannot be 
applied as a set off against any part of the cred- 
itor's claim, and must be wholly disregarded in 
the proceedings for the choice of an assignee. 
Whether, if put into the shape of a debt against 
the creditor, it would fall within the purview of 
section 20 of the act quere. 

In this case, at an adjourned meeting of 
the creditors of the bankrupt DFreeman 
Orne], held August 27th, 1867, for the proof 
of debts and the choice of an assignee, ob- 
jections were raised by the bankrupt to a 
proof of debt by Benjamin Pope & Co. ■ The 
proof was filed with the register, August 
7th, 1867, the amount of the claim being 
$11,512.34, and the consideration an account 
current for goods, a cheek, and a draft, and 
interest on the three items. The bankrupt 
requested the register to strike out of the 
amount of the claim all but $2,000, which is 
the amount of the debt set out in the sched- 
ules filed with the bankrupt's petition, as 
due to Benjamin Pope & Co., and to admit 
that firm to the right to vote for an assignee 
only to the amount of $2,000. The grounds 
assigned for this request, were as follows: 
(1) That, upon the face of the claim, as stat- 
ed, there was included interest upon the 
claim to the amount of $1,798.18, which in- 
terest was added to the debt to make up the 
amount proved, and that interest on a ma- 
tured debt cannot be included in the amount 
proved against a bankrupt's estate; (2) that 
the draft, for the amount of $6,706.29, which 
formed a part of the claim, was given for 
the purchase of lumber contracted to be de- 
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livered by the creditors to the bankrupt; 
that the lumber was not delivered in pur- 
suance of the contract, nor accepted by the 
bankrupt, that thus the consideration of the 
draft had entirely failed; and that, by rea- 
son of the failure of the creditors to fulfil 
the contract, the bankrupt was entitled to 
damages, which set off against that portion 
of the claim which was in open account, 
would reduce the indebtedness of the bank- 
rupt to Pope & Co. to $2,000. The bank- 
rupt offered to show these facts by his own 
examination, under oath, and claimed that 
the creditors should be allowed to prove 
their claim only to the amount of §2,000, or 
that the register should, under section twen- 
ty-three of the bankruptcy act, postpone 
proof of the claim until the assignee should 
be chosen. The register refused to strike 
out the claim and reduce it as requested, or 
to admit Pope & Co. to vote for an assignee 
only to the amoimt of §2,000 of the claim 
proved. Thereupon, the register, -at the re- 
quest of the bankrupt, adjourned the ques- 
tion into court for decision, and certified the 
foregoing statement. The register stated, 
in his certificate, that, in his opinion, the 
proof of debt was sufficient to place Pope & 
Co. on the list of voters for assignee, to the 
full amount claimed, and that the question 
as to whether the firm was entitled to inter- 
est on the full amount of the claims could 
properly come up on a future occasion and 
in another manner. The register also re- 
ported, that the claim of Pope & Co. was not 
stated in Schedule A to the debtor's peti- 
tion, at its full amount, with a statement in 
Schedule B, of the amount of the set-off 
claimed, as directed by the notes of instruc- 
tion on form 3 in Schedule A, established by 
the supreme court, but was set out as §2,000 
"for merchandise." 

BI^TCHFORD, District Judge. In re- 
gard to the interest on the items of the 
claim, included in the amount proved, I do 
not understand that the bankrupt claims 
that the items do not properly carry inter- 
est, or that interest would not be recovera- 
ble on the principal sums of the items, if the 
claims were to be put in suit against the 
bankrupt. The claim merely is, that inter- 
est on a matured debt cannot be included in 
the amount proved against the bankrupt's 
estate. The nineteenth section of the bank- 
ruptcy act provides, "that all debts due and 
payable from the bankrupt at the time of 
the adjudication of bankruptcy, and all 
debts then existing but not payable until a 
future day, a rebate of interest being made 
when no interest is payable by the terms of 
the contract, may be proved against the es- 
tate of the bankrupt." Under this provi- 
sion when a debt is in existence at the 
time of the adjudication of bankruptcy, but 
is not payable until afterwards, and the 
debt is one not bearing interest or not ruji- 
ning with interest, that is, is one on which. 
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when it becomes payable, there will be pay- 
able merely the amount of the debt, without 
an additional sum for interest, in such case, 
the debt maybe proved for the amount of its 
worth or value at the time of the adjudica- 
tion of bankruptcy, which worth or value is 
to be arrived at, by deducting from the 
amount of the debt the amount of the inter- 
est on it, from the time of the adjudication 
of the bankruptcy until the time it becomes 
payable. The time of the adjudication of 
bankruptcy is taken, by the statute, as the 
decisive time. The debt must exist at that 
time or it cannot be proved. If it is created 
afterwards it cannot be proved. If it exists 
then, but is not payable till afterwards, and 
is not a debt running with interest, that is, 
if, for instance, it is a promissory note for 
so many dollars, given before the adjudica- 
tion of bankruptcy, but not maturing till 
afterwards, then a rebate must be made 
from its amount, of the interest on that 
amount, from the time of the adjudication of 
bankruptcy to the time of the maturity of 
the note. It is equally clear that, where the 
debt is one, not only in existence at the 
time of the adjudication of bankruptcy, but 
payable before that time, and running with 
interest, by its terms or character, so that 
the obligation of the debtor in regard to the 
debt will not be wholly discharged without 
payment of such interest as well as the 
principal, the statute Intends that the debt 
shall be proved for the amount of the prin- 
cipal and of the interest thereon to the time 
of the adjudication of bankruptcy. In the 
present case, as the items composing the 
claim were all of them due and payable by 
the bankrupt at the time of the adjudica- 
tion of bankruptcy, and, as interest was run- 
ning on all of them at that time, it was 
proper for the creditors to include, in the 
amount proved, interest to that time. In- 
terest was included to August 7th, 1S67. 
Whether that was the time of the adjudica- 
tion of bankruptcy is not stated in the cer- 
tificate. If, inadvertently, the interest has 
been computed for a wrong period, the reg- 
ister has, in the proof of debt, the means of 
correcting the error, and should allow tlie 
interest for the proper period. By taking 
the time of the adjudication of bankruptcy 
as the time for stating the then present 
worth or value of the various debts proved, 
equal and exact justice is done to all cred- 
itors whose debts exist at that time, al- 
though they may have been or may be pay- 
able at various times, and may carry differ- 
ent rates of interest. 

The objection taken by the bankrupt in 
regard to the draft for §6,706.29, consists of 
two branches: (1) A claim that the consid- 
eration of the draft has entirely failed, and, 
consequently, that nothing is due on the 
draft; (2) a claim that Pope & Co. ai'e in- 
debted to the bankrupt in an unliquidated 
sum of money, for damages for breach of 
contract, and that such sum must be set off 
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against tbat portion of the claim of Pope & 
Co. wMoh Is in open account. 

As regards tlie first branch, the twenty- 
third section provides that, "when a claim 
is presented for proof before the election of 
the assignee, and tlie judge entertains 
doubts of its validity or of the rights of the 
creditor to prove it, and is of opinion that 
such validity or right ought to be investi- 
gated by the assignee, he may postpone the 
proof of the claim until the assignee is 
chosen." The sixth rule of this court pro- 
vides that, "if the register entertains doubts 
of the validity of any claim, or of the right 
of a creditor to prove it, and is of opinion 
that such validity or right ought to be in- 
vestigated by the assignee, he may postpone 
proof of the claim" until the assignee is cho- 
sen." The twenty-second section of the act 
provides, that "the court may, on the appli- 
cation of the assignee, or of any creditor, or 
of the bankrupt, or without any application, 
examine upon oath the bankrupt, or any 
person tendering, or who has made, proof 
of claims, and may summon any person ca- 
pable of giving evidence concerning such 
proof, or concerning the debt sought to be 
proved, and shall reject all claims not duly 
proved, or where the proof shows the claim 
to be founded in fraud, illegality, or mis- 
take." Under the fourth section of the act, 
and the fifth rule of the general orders in 
bankruptcy, the register has power to take 
this evidence, in regard to a debt or claim 
proved or sought to be proved. Now, in 
this case, it appears that the bankrupt of- 
fered himself for examination, to show that 
the consideration of the draft had entirely 
failed; and I understand, from the certif- 
icate, that the register refused to receive 
evidence on the question of the failure of 
the consideration of the draft. In this the 
register erred. The purport of the twenty- 
third section is, that it is the duty of the 
register, when he entertains doubts of the 
validity of a claim or of the right of a cred- 
itor to prove it, and is of opinion that such 
validity or right ought to be investigated by 
the assignee, to postpone the proof of the 
claim until the assignee is chosen. fW^hen a 
question is raised as to the validity of a 
claim, and evidence is offered in regard to 
it, it is impossible for the register to come 
to a proper conclusion as to whether proof 
of the claim should be postponed, witliout 
hearing the evidence offered, and then, if 
necessary, going on to exercise the power of 
investigation conferred by yfche twenty-sec- 
ond section. The register ought, therefore, 
before proceeding further in the case, to in- 
vestigate the question raised as to the con- 
sideration of the draft, and not allow the 
draft as a debt, merely because the creditor 
has sworn to i^ if evidence is offered to im- 
pugn it. 

In regard to the claim for damages set up 
and claimed as a set-off against the open ac- 
count, it ought, according to form tnree, in 



Schedule A to the petition, to have been 
stated in the bankrupt's schedule of proper- 
ty. The claim is an asset of the bankrupt, 
of which the assignee, when appointed, will 
take cognizance, and it is not a claim which 
can, at this stage of the proceedings, bt 
used by way of set-off against any part of 
the claims of Pope & Co. It is a wholly un- 
liquidated claim, and its amount cannot 
now be arrived at When it is put into the 
shape of a debt against Pope & Co., it may 
perhaps, then fall within the purview of 
section 20 of the act, which provides, "that, 
in all cases of mutual debts or mutual cred- 
its between the parties, the account be- 
tween them shall be stated, and one debt set 
off against the other, and the balance only 
shall be allowed or paid." It is a claim 
which must be wholly disregarded in the 
proceedings for the choice of an assignee. 

tThis case was subsequently heard upon the 
question of the right of the register to order 
an amendment to the bankrupt's schedule. Case 
No. 10,582.] 



Case TSTo. 10,583. 

In re ORNE. 

[1 Ben. 420; i 1 N. B. E. 79; Bankr. Reg. Supp. 
IS; 6 Int. Rev. Rec 116.] 

District Court, S. D. New York. Sept 23, 
1867. 

Bankbuptot — Ddtt op Register — Amendment 

OF Schedules — ^Akbreviations— Notes 

AND Judgments. 

1. Registers in bankruptcy are charged with 
the general supervision and care of eases re- 
ferred to them. 

2. If, at any stage of proceedings before him, 
a register determines that a bankrupt's sched- 
ules are insuffident he may of his own motion 
order them to be amended. 

[Cited in Re Clark, Case No. 2,808.]" 
. 3. Where the register makes an order that a 
bankrupt's schedule be amended, the order ought 
to speciftr particularly the respects in which it is 
to be' amended. 

[Cited in Re Heller, Case No. 6,839.] 

4. It is necessary for a bankrupt to state in his 
schedules, whether or not any note has been 
given, or any judgment rendered, for every debt 
and whether or not any person is liable with the 
debtor, as a partner or joint contractor. 

[Cited in Re Heller, Case No. 6,339.] 

5. What is a sufficient statement of those facts 
is a matter of discretion with the register. 

6. The use of dots or contractions, in the sched- 
ules, to indicate a repetition of words previous- 
ly used, is forbidden by rule 14 of the general or- 
ders in bankruptcy. 

[In the matter of Freeman Ome, a bank- 
rupt This case was first heard upon proof 
of debt of Pope & Co., and as to certaui off- 
sets to the same claimed by the bankrupt 
See Case No. 10,581.1 

BLATCHFORD, District Judge. In this 
case, the petition of the debtor, with sched- 

1 [Reported by Robert D. Benedict Esq., and 
here, reprinted by permission.] 
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ules attached, was filed on the 27th of June. 
On the 29th of June, the register certified the 
papers to be correct, and adjudged the peti- 
tioner a banlirupt, and a warrant was issued 
to the marshal, returnable August 7th. On 
that day a meeting of creditors was held, 
which was adjourned from time to time, until 
the 4th of September, when an assignee was 
appointed. In schedule A to the petition, 
there was no averment whether the bankrupt 
contracted the debts set foi-th individually, or 
as copartner. In many cases, it was stated in 
such schedule that judgment had been ob- 
tained, by merely inserting the word "judg- 
ment" in the last column of schedule A, No. 
3; and in many cases in that form there was 
no statement affirmatively or negatively, as to 
judgments or notes. In the same form there 
was used, in many cases, the contraction "do. 
do.," or the reference (" " " " *•)» as applied 
to language and words used before and above 
such marks. 

"When the proofs of debt came to be made 
and filed, it was foimd that in two cases (both 
on the debtor's schedules A) the proof was 
against the bankrupt jointly with other per- 
sons, his partners. This was the first knowl- 
edge the register had of any partnership of 
the bankrupt. 

In view of this fact of partnership, and the 
contractions and references referred to above, 
the register made an order, on the 7th of Sep- 
tember, as follows: "It appearing in the 
course of proceeding, in this entitled matter, 
that the schedules heretofore filed by the pe- 
titioner, and upon which an adjudication of 
bankruptcy was made, are incorrect and de- 
ficient, and do not meet the requirements of 
the law, it is ordered that the said Freeman 
Orne make and file a properly verified state- 
ment of his imsecured debts, which shall be 
as an amendment to schedule A, No. 3, here- 
tofore filed, which amendment to the said 
schedule shall set forth fully thevarlous facts 
rendered necessary by the requirements of 
the law, as shown in the notes of instruc- 
tion and headings ordered for use in said 
schedule A, No. 3, by the rules of the su- 
preme court, and that such amendments shall 
be made and filed, on or before the 14th day 
of September, A. D. 1867." 

On the 14th of September, the bankrupt ap- 
peared and objected to the order, as one 
which the register had no power to make, 
and prayed that five several points, as an ap- 
peal from the action of the register, might be 
certified to the judge for his decision. 

1. Whether the register, after an adjudica- 
tion of bankruptcy, and accepting the sur- 
render of the bankrupt, and issuing a war- 
rant, and the holding of the first meeting of 
creditors, and the choice or appointment of an 
assignee, can, of his own motion, and not 
upon the motion of the assignee, or of some 
creditor who has proved his claim, order an 
amendment of the bankrupt's schedule of 
creditors, theretofore filed by him, to be made 
by the bankrupt. 
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In regard to this question, the register 
states, that he is clearly of the opinion that 
the register can, of his own motion, order 
such amendments; that rule 5, of the su- 
preme court, specifies "ordering amend- 
ments," as one of the acts the registers 
may perform, under the orders of the court 
refen-ing cases to them, and that he ought to 
do so from the fact that otherwise (the cer- 
tificate of correctness by the register being 
considered conclusive) oversights could not be 
corrected, nor could a condition of facts aris- 
ing in the course of proceedings, be taken 
notice of, as in this case. 

The register is correct in this view. By sec- 
tion thirty-two of the act [of 1867 (14 Stat. 
532)], the court is forbidden to grant a dis- 
charge to the bankrupt, imless It appears to 
the court that he has, in all things, con- 
formed to his duty under the act; and the 
form of discharge prescribed by that section 
contains a recital that the bankrupt "appears 
to have conformed to all the requirements of 
law in that behalf." Where a case has been 
conducted before a register, as all cases are 
requked to be by the act, it is hnpossible for 
the court to determine whether the bankrupt 
has conformed to all the requirements of the 
act, unless the register first makes an exam- 
ination as to that question, and certifies the 
result to the court It is a necessary incident 
of the provision of the act, that the bankrupt 
must conform to all its requirements before 
he can have a discharge, that the court, and 
the register, acting as the court, when a case 
is referred to him, should have the power at 
all times to require the bankrupt to conform 
to the requirements of the act An error, 
whenever discovered, must be corrected, no 
matter what proceedings have theretofore 
taken place. The 33d rule of the general 
orders in bankruptcy shows, that when a 
debtor "omits to state in the schedules an- 
nexed to his petition any of the facts required 
to be stated, concerning his debts or his prop- 
erty," the court or the register acting as the 
court, is "to determine whether to admit the 
schedules as sufficient, or to require the 
debtor to make further efforts to complete 
the same, according to the requirements of 
the law." This determination may be made 
by the register, of his own motion, and at any 
stage of the proceedings, and, if he determines 
that the schedules are insufficient, he may 
order them to be amended. 

2. Whether it is necessary and requisite to 
a compliance with the requirements of the 
law, as shown in the notes of instruction and 
headings to schedule A, No. 3, when no note 
has been given by the bankrupt, or no judg- 
ment has been obtained against him, for or 
on account of the debt stated, in addition to 
stating what Is the consideration of the debt, 
to state that no note has been given, or no 
judgment has been rendered by or against 
the bankrupt; and, also, in case the bankrupt 
be solely liable for the debt whether it is 
necessary tc state thereunder that no person 
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is liable with liim as copartner or joint con- 
tractor. 

,In regard to this question, the register 
states, that he thinks the supreme court in- 
tended, by the headings and notes of instruc- 
tion referred to, that the fact of the existence 
of a judgment or a note, &c„ should be af- 
firmed or negatived, and not be left to impli- 
cation or suggestion. 

I think that it is necessary to state, in the 
schedules, whether or not any note has been 
given, or any judgment has been rendered, 
and, also, whether or not any person is liable 
with the debtor, as copartner or joint con- 
tractor. What shall be considered a suf- 
ficient form of statement in those respects, is 
necessarily a matter allowing of some lati- 
tude of discretion on the part of the register. 

3. Whether the said order (if the register, 
undfer the circumstances, has power to make 
it> should not specify, particularly, the re- 
spects in which the schedules are, in the opin- 
ion of the register, defective, and in which the 
schedules should, In the judgment of the reg- 
ister, be amended. ' 

In regard to this question, the register says, 
that he considers an order that the schedules 
conform to the notes of instruction and head- 
ings of the blanks and forms, sulficiently 
specific to guide the attorney or bankrupt in 
making amendments, assmning ordinary care 
and intelligence on the part of practitioners. 

I think that the order ought to specify, par- 
ticularly, the respects in which the schedules 
are, in the opinion of the register, defective, 
and in which they should, in his judgment^ be 
amended. 

4. Whether, under rule 14 of the supreme 
court, which requires that "all petitions, and 
the schedules filed therewith, shall be print- 
ed or written out plainly, and without abbre- 
viation or interlineation, except where such 
abbreviation, or interlineation may be for the 
purpose of reference," it is permissible to re- 
fer to an above written word or statement, as 
follows: 



Name. 
A. B. 
O. D. 



Residence. 
New York City. 



using the customary marks (" ") to refer to 
the above written words. 

In regard to this question the register states 
that he thinks the rule precludes the use of 
dots to indicate anything necessary to be stat- 
ed. I concur with the register. 

5. It is supposed that one of the defects and 
errors in the schedule referred to in the order, 
as appearing in the course of proceedings tn 
the matter of Orne, is the omission in stating 
the debt scheduled as William H. Earle's, to 
state that the bankrupt was jointly liable 
with any other person. It appeared, by the 
proof of debt offered by the said creditor, 
that the debt exists as a judgment against 
two other persons jointly with the bankrupt, 
and another defect or omission appeared by 
the fact that, at the first meeting, a creditor 
whose name was not on the schedule filed by 



the bankrupt, appeared and made proof of a 
claim against the estate of the bankrupt; and 
the question is submitted whether, upon the 
facts, the bankrupt can be ordered, upon the 
motion of the register, after the adjournment 
of the first meeting of creditors, to amend the 
schedules annexed to his petition to conform 
to the facts. 

In regard to this question, the register says 
that the facts are not fully stated; that the 
proof of debt, in the case of Earle, averred 
that the persons against whom, jointly with 
the bankrupt, the judgment was obtained, 
were copartners with the bankrupt; and that, 
in the opinion of the register, he should have 
full power to order, on his own motion, nec- 
essary amendments, to make the schedules 
show all facts connected with debts, or else 
he should have no power so to do. 

I am of the opinion that the bankrupt can 
be ordered, on the motion of the register, 
after the adjournment of the first meeting of 
creditors, to amend the sehedifles annexed to 
his petition, to conform to the facts. 

The register states, in his certificate, that he 
is of the opinion that the registers are char- 
ged with the general supervision and care of 
cases referred to them, without regard to the 
fact whether creditors or assignees or bank- 
rupts move for amendments, or any other ac- 
tion, I concur with the register in this view. 
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OBNE V. TOWNSEND. 

[4 Mason, 541.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1827, 

Pleading in ABMiEALTr — Certaintt and Accu- 

KACT OF LlBEI. FOK WaQES — FOBFEITUHE — DE- 
SERTION — DisPKOVAi. OP Log Book — Miscon- 
duct — ^Discharge in Foreign Port— Onus Pro- 

BANDI, 

1. In a libel for wages, the allegations of the 
hiring, voyage, &c.. should be' drawn accurately 
and with reasonable certainty, otherwise it may 
be excepted to. The most correct course is, to 
state the facts, &e., in distinct articles, which 
is the usual course in admiralty proceedings. 

[Cited in Pettingill v. Dinsmore, Case No. 11,- 
045; New Jersey Steam Nav. Co. v. Mer- 
chant's Bank, 6 How. (47 U. S.) 434.] 

2. No facts of misbehaTior, or other cause of 
forfeiture of wages, are admissible at the hear- 
ing, unless the answer distinctly propounds them, 
and puts them in issue. 

[Cited in The Elizabeth Frith, Case No. 4,361.] 

3. If the log book states a desertion, it may be 
repelled by proof of the falsity of the entry, or 
its being made by mistake. 

[Cited in The Sarah Jane, Case No. 12,348.]"' 

4. Habitual drunkenness, if it goes to estab- 
lish general incapacity to perform duty, is a 
ground of forfeiture of wages; otherwise it goes 
only to diminish compensation for the voyage. 

[Cited in Smith v. Treat, Case No. 13,117; 
The Cornelia Amsden, Id. 3,234.] 

5. But no fact of this nature is examinable 
at the hearing, unless averred and put in issue 
by the owner. 

1 [Reported by William P. Mason, Esq.] 
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6. Where misconduct is relied on to defeat 
the claim of wages it should be stated, with rea- 
sonable certainty as to time, place, circumstan- 
ces, and degree. , 

7. A refusal to do duty, at a moment of high 
excitement from punishment inflicted on ti&e 
party, if not followed by obstinate perseverance, 
is not a forfeiture of wages. 

• 8. The mate is entitled to command in the 
absence of the master, and if a seaman be wrong- 
fully dismissed by him, the owners are liable 
therefor, as the act of their agent. 

9. Under what circumstances a dismissal of 
a seaman from duty may be justifiable. 

[Cited in Smith v. Treat, Case No. 13,117; 
The Cornelia Amsden, Id. 3,234.] 

10. Where an American seaman is discharged 
by the master in a foreign port, he may recover, 
in a libel for wages, the three months' advance, 
authorized by the act of congress of 1803, c. 
62 [2 Story's Laws, 883; 2 Stat. 203, e. 9], if 
the same be not paid to the consul abroad, to be 
distributed according to the act. 

[Cited in Wells v. Meldrum, Case No. 17,402; 

Pratt V. Thomas, Id. 11,377; Dustini v. 

Murray, Id. 4,201,] 
[Cited in Wilson v. Borstel, 73 Me. 275.] 

11. The onus probandi is on the master to 
show, that the advance was paid. 

12. It is no objection to the recovery of the 
three months' advance, that the name of the 
seaman is omitted as an American citizen, in the 
list of the crew, certified from the collector's 
office, under the act of 1796, c. 36, § 4 [1 Stat. 
477], if he is named as an American citizen on 
lie master's list of the crew. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

This "was an appeal from the sentence of 
the district court, in a case for mariner's 
wages. The suit was brought hj a libel in 
personam against the appellant [Joshua Orne], 
who was master of the ship. The allegations 
of the libel state, that the libellant [Jacob 
Townsend], on or about the first day of Feb- 
ruary last, shipped on board the ship Aero- 
naut, then lying at Boston, as steward, on a 
voyage from thence to the West Indies, and 
thence to Europe, and thence back again to 
Boston, at the rate of thirteen dollars wages 
per month; that he sailed on the voyage; 
that the ship first went to Havana, and from 
thence to Matanzas, and from thence to Ham- 
burg, where about the 28th of June last he 
was discharged, and turned on shore, with- 
out his wages being paid, or the three 
months' advance wages, required by law, be- 
ing paid to the American consul at that port; 
that he was sent home by the consul in an- 
other ship; and that the Aeronaut has since 
returned home. The grievance alleged is, 
that the master still refuses to pay the wages 
and advance. And to obtain these is the ob- 
ject of the suit. 

Mr. Dunlap, for libellant ' 
Orne & Jarvis, for respondent. 

STORY, Circuit Justice (after stating the 
facts). The description of the voyage, in the 
shipping paper, differs in terms, though not 
in substance, from that in the libel. But 
there Is no dispute between the parties, that 



the actual voyage was performed in the man- 
ner stated in the libel, and that the rate of 
wages, and time of shipment, ai-e truly stat- 
ed. The defence turns upon other considera- 
tions, to which I shall immediately advert. 
I wish, however, to state a few words on the 
proper form of the libel and answer, in cases 
of this nature, since they are often drawn 
with too little precision and accuracy to put 
the points neatly, or clearly, before the court. 
The ti-ue course, even in the case of a summary 
petition, like the present, and a fortiori in 
formal proceedings, is to allege the material 
facts in distinct articles in the libel, with as 
much exactness and attention to times and 
circumstances, as in a formal declaration at 
law. If the state of the evidence should re- 
quire, in a later stage of the proceedings, 
some amendments to avoid a variance, leave 
may generally be obtained, upon a timely 
application, to reform the libel accordingly. 
The answer should, in like manner, dis- 
tinctly admit, or deny, facts stated in the dif- 
ferent articles; for it is otherwise open to ex- 
ceptions for incompleteness or inaccuracy; 
and if it rely upon any new matter by way 
of defence, that matter should be stated with 
clearness and certainty, so that the points at 
issue between the parties may be immedi- 
ately seen. Now, both the libel and answer, 
in this case, are open to obsei-vation from 
their deficiency in some of these particulars. 
I impute not the slightest blame to the learn- 
ed counsel engaged in this cause, for these 
irregularities; because I am sensible they find 
an ample apology in the practice, which has 
so long prevailed in this district as almost to 
give them a sanction, and which the comity 
of the bar, and the general indulgence of the 
court, has hitherto not made it very impor- 
tant to bring back to the true principles of 
admiralty pleadings. But the learned coun- 
sel, from their own experience, must be as 
sensible as the court, of the advantages of a 
strict and accurate practice; and I trust it is 
not too much to ask their future assistance, 
to aid the court in overcoming the present in- 
conveniences. I might illustrate these re- 
marks by adverting to the fact, that the an- 
swer puts in issue the citizenship of the libel- 
lant, though it is nowhere asserted in the li- 
bel, and is certainly material to establish the 
right of the three months' advance wages, 
which are payable by law to the consul upon 
a discharge of seamen in a foreign port. On 
the other hand, the answer does not either ad- 
mit or deny the time of shipment, the rate of 
wages, the performance of the voyage, or the 
return of the ship home, as alleged in the li- 
bel. It seems to rely upon the desertion of 
the libellant at Hamburg, as a defence; and 
yet the fact is not directly, or even by necessaiy 
implication, averred; and if relied on, it 
ought to have been set forth with all due 
form of time, and place, and circumstances. 
It further sets up disobedience of orders, and 
refusal to do duty, as a defence; and yet 
neither of these facts is stated except in a 
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very general form, witliout any accompani- 
ments of time, or place, or occasion. Yet 
these, if not of tlie essence of tlie allegations, 
are of great Importance, by enabling the par- 
ties to point their evidence, and the court to 
weigh the extent of the offence, and the suf- 
ficiency of the proofs. 

The defence, so far as the answer relies 
upon the fact of desertion, has been aban- 
doned at the argument, and with great pro- 
priety. It is not so stated in the pleadings, 
as to be made available in point of law; and 
if it were otherwise, it is not established in 
evidence. It is true, that the mate, on the 
11th of June, made an entry in the log book, 
that the steward had deserted. But if this 
entry were, in any just sense, true at the time 
it was made, of which some doubts might, 
upon the evidence, occur to any mind of ordi- 
nary candour; still it is perfectly clear, that 
there was in fact no desertion; but a compul- 
sive absence from the ship, occasioned by an 
arrest of the local police, winked at, even if 
it was not procured, by the instigation of 
that officer. The master indeed incurred no 
blame, for he was absent from the ship at the 
period, and seems not to have been put in 
possession of the proper information. But it 
was certainly the duty of the mate to have 
corrected his original entry, from his subse- 
quent knowledge of the actual cause of the 
steward's absence, and not to have left the 
most offensive construction to be put upon it, 
even to the extent of a forfeiture of all the 
previously earned wages. The omission so 
to do, if it does not argue some disingenuous- 
ness, is matter of just reproof, as a gross 
omission of duty. 

Another ground of defence, relied on at the 
axgument, is the imputation of habitual 
drunkenness. This is a vice, which can never 
receive countenance from any maritime 
court, and is of such rankness and injurious 
tendency, both as to discipline and. service on 
ship board, that it usually calls for the ani- 
madversion of the court, and not unfrequently 
is followed by punishment in the shape of di- 
minished compensation and wages. Where it 
is habitual and gross, it may indeed be visit- 
ed with a total forfeiture of wages; but where 
it is only occasional, or leaves much meri- 
torious service behind, it is thought quite suf- 
ficient to recover, in damages, the amount of 
the actual or presumed loss, resulting from 
such a violation of the maa-iner's contract, 
and imperfect performance of duty. The 
maritime law is. in this, as in many other 
cases, founded on an indulgent consideration 
of human temptations and infirmities. It is 
not insensible to the perils and the hardships, 
the fatigues and the excitements, incident to 
the sea service; and it allows much for the 
habitual thoughtlessness, irregularity, and im- 
petuosity, which, with much gallantry and 
humanity, is mixed up in the character of 
seamen. It deals out its forfeitures, there- 
fore, with a sparing hand, and aims to ar- 
rive at just and equitable results, not by en- 
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forcing rigid and harsh rules, but by moder- 
ating compensation as well as punishmeiat, 
so as to apportion each to the nature and ex- 
tent of the offence. It has been truly said, 
that dmnkenness, "however reprehensible in a 
common mariner, is far more unjustifiable in 
a steward, who is placed in an office of con- 
siderable confidence and responsibility. The 
court ought to -watch his case with a more 
scrupulous caution, than in ordinary eases. 
But there must be in his case, as well as in 
that of others, some allowance made for oc- 
casional impropriety; and the temptation to 
undue indulgence is felt much more, as an 
apology, in port, than at sea. The evidence, 
from the log book, exhibits but few instances 
of this sort, by the libellant, while at sea. 
Those which occurred were principally in 
port. But it cannot be disguised, that the 
evidence aliunde lays a pretty strong founda- 
tion for the belief, that in him it was an hab- 
itual and debasing propensity, though not to 
the extent of disabling him from his general 
duty on boai'd. Under these circumstances 
it might have operated to diminish his com- 
pensation, if it had been put in issue by the 
answer. But not being relied on there, it is, 
in a legal sense, withdrawn from the con- 
sideration of the court. And for the same 
reason, the charge of embezzlement of the 
chip's small stores, may be passed over with- 
out further pbservation. 

Another ground of defence, asserted in 
the answer, is, "that the said Town send 
(the steward) was guilty of great miscon- 
duct, unfaithfulness, and disobedience, and 
that, a long time before his thus leaving 
the ship, he refused absolutely and alto- 
gether to perform any duty, and thereby 
compelled this respondent to procure an- 
other steward in said Townsend's place, 
and to order him forward to the forecastle." 
This is the whole charge, conceived in 
very general terms, and, with a single ex- 
ception, pointing to no particulars. Such 
as it is, however, it is of a grave cast, and 
ought to be established in proof, before it 
can be successfully urged as a ground of 
judgment. Now, the proofs do not present 
any such general and sweeping defaults, 
even supposing, that any allegation, in such 
general terms, could be deemed to put the 
matter in issue. The whole stress of the 
evidence goes to a denial of duty on a sin- 
gle occasion; and we shall presently see, 
how far the circumstances justify such an 
infiamed statement The facts are, that, on 
the nth of June (the day already alluded 
to), the master was on shore, and the mate, 
being left in the sole command, undertook to 
flog the steward, with very considerable 
severity, on account of his being, at that 
time, negligent of his duty and intoxicated. 
In this state of things, the mate ordered 
him to go immediately to his duty, which 
the steward, then smarting under his recent 
flagellation, and the stupefying effects of 
liquor, refused, in the presence of the crew, 
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alleging the fact of punishment, as his ex- 
cuse. The mate, nothing loath, caused him 
to be put immediately in irons, by way of 
increased punishment, and directed his 
clothes to be transferred from the cabin to 
the forecastle, assuming in this way the 
right to displace him. He was afterwards 
seen in the long boat, and was taken away 
by the police boat in the manner already 
adverted to, and detained three days. At 
the end of that time he returned on board 
again by order of the American consul. 
When the master came on board, the mate 
stated (as he deposes) the facts to him, and 
the master then said, the steward might re- 
main on board, as he had been sent by tke 
consul; but he should do no further duty 
•on board, and should be separated from 
the rest of the crew. Under this order he 
remained on board for ten days without do- 
ing any duty, never having been required so 
to do. At the end of this period, and while 
the master was on ^hore, the steward ob- 
tained the leave of the mate to go on shore, 
and to leave no doubt, as to the mate's 
intentions, he was permitted to take his 
clothes, the mate delivered up to him his 
protection, and gave him the sum of three 
dollars. The brig sailed on her homeward 
voyage the nest day, and no attempt was 
made by the steward to return on board, 
and the master made no inqiiiries for him 
on shore, there having been another stew- 
ard engaged for the voyage in his stead. 

Such is a brief outline of the material 
facts; and it is scarcely necessary to say, 
that it does not come up to the strong aver- 
ments of tlie answer. The denial of duty, 
on the occasion alluded to, was tmder the 
pains of severe chastisement, and was fol- 
lowed up by more decisive punishment. To 
say the least of it, the steward returned on 
board for duty, as soon as he reasonably 
might, and his subsequent non-performance 
of duty was dispensed with in the most ab- 
solute manner. EUs repentance was signi- 
fied by his return, and it was the duty of 
the master, under such circumstances, either 
to have received him on board to perform 
.«uch duty as he might, or to have procured 
a discharge of him, under the sanction of the 
American consul. Neither course was adopt- 
ed, and the master must now bear the legal 
consequences, arising from his listening, 
with toe much confidence, to the suggestions 
of the mate. It is certainly not jiist to ex- 
pect the court to inflict another punishment 
by a forfeiture of wages, for an offence al- 
]'eady suflSeiently punished by personal chas- 
tisement, following the very corpus delicti. 

Then, it is said, that, here, there was no 
discharge of the steward, by the master. 
And the answer "denies, that he was ever 
discharged from said ship by this respond- 
ent, or by his orders or authority; but avers, 
that If he was discharged by any one, that 
It was against this respondent's express di- 
rections and orders." Now, assuming the 



fact to be so, it is difficult to see, how it can 
change the legal posture of the ease. In 
the absence of the master, the mate is en- 
trusted with the care of the ship, and the 
government and management of the crew. 
His acts, during this period, are considered 
as constructively the acts of the master pro 
hac vice. It may be very rash for him to 
exercise such an authority as a discharge of 
a refractory, or drunken seaman, and he 
may incur responsibleness, as well to his 
owners, as to the public, for such conduct. 
But I am not prepared to say, that he is 
absolutely incompetent to such a function. 
And cases may be put, such as eases of a 
mutiny, in which a strong necessity might 
arise for a peremptory exercise of such an 
authority. At all events, it is a sufficient 
excuse for the seaman, that he is so dis- 
charged, xmtil a demand is made for his re- 
turn on board, which cannot be pretended 
in this case. But there is not the slightest 
proof, that the master ever disapproved of 
the act of the mate. He did in effect dis- 
charge him from aU duty, as steward, on 
board, dtuing the ten days, and manifestly 
deemed him no longer one of the crew, but 
a mere disabled seaman, to be returned 
home under the authority of the consul, pur- 
suant to the laws for the relief of distressed 
and destitute seamen in foreign countries. 
Act 1803, c 62, § 4 [2 Story's Laws, 1883; 2 
Stat. 203, c. 9j, Under such circumstances, 
it is difficult to say, that the steward was 
not, in a legal view, discharged by the mas- 
ter himself, at least so far as he was com- , 
petent to do it without the consent of the 
former, and also of the consul. It 9f)pears 
to the court, therefore, that the discharge, 
such as it was, was sufficient to entitle the 
steward to his wages, and that his leaving 
the brig was not unjustifiable, or a cause of 
forfeiture. 

Then, how stands the case as to the ad- 
vance wages, consequent upon such a vol- 
untary discharge. I need not say, that the 
law expects every court to guard, with a 
vigilant eye, any attempt to evade the salu- 
tary provisions for the protection of Ameri- 
can seamen from improper discharges in for- 
eign ports. A recent statute has punished, 
criminally, the malicious forcing of a sea- 
man on shore in a foreign port. Act of 1825. 
c. 276, § 10 [3 Story, Laws, 2001; 4 Stat. 
117, c. 65],— Ingersoll, Dig. (Ed. 1825) 511. 
Act 1803, c. 62, § 3 [c. 9], provides, that 
"when a seaman or mariner, a citizen of 
the United States, shall, with his own con- 
sent, be discharged in a foreign country, it 
shaU be the duty of the master, &c., to pro- 
duce to the consul, &c., the list of the ship's 
company, certified as aforesaid (i. e. by the 
collector), and to pay to such consul, &c., 
for every seaman or mariner so discharged, 
being designated on such list as a citizen of 
the United States, three months' pay over 
and above the wages, which may then be- 
due to such seaman or mariner, two thirds 
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thereof to be paid by sucb consul, &c., to 
each seaman or mariner so discharged, upon 
his engagement on board of any vessel to 
return to the United States, and the other 
remaining third to be retained for the pur- 
pose of creating a fund for the payment of 
the passages of seamen or mariners, citizens 
of the United States, who may be desirous 
of returning to the United States, and for 
the maintenance of American seamen, who 
may be destitute, and may be in such foreign 
port" This court has repeatedly held, that 
if the three months' pay be not given to the 
consul, according to this provision, it is re- 
coverable by the seaman in his libel, if he 
is brought within the purview of the act, 
two thirds for his own use, and the remain- 
ing third to be retained by the court for the 
use of the United States, and paid over ac- 
cordingly. The act having given the sum as 
wages, it is recoverable as such; and thus a 
great source of vexatious evasion of duty 
is dried up. 

Now, what are the objections to the recov- 
ery in the present ease? First, it is said, 
here was no discharge. But that has been 
already sufficiently answered; and the dis- 
charge must be deemed to be by the consent 
of the steward. There is no pretence to. say 
that the advance wages were paid to the 
consul. His certificate, given to the steward 
upon his return home in another ship, states 
the contrary; and if it were otherwise, the 
onus probandi lies on the master. Then it 
is said, that the steward is not certified by 
the collector to be an American seaman, up- 
on the custom-house documents. All that 
Act 1803, e. 62 [e. 9], requires, is, "that the 
master shall deliver to the collector a list, 
containing the names, places of birth and 
residence, and description of the persons who 
compose his ship's company, to which list 
the oath or affirmation of the captain shall 
be annexed, that the said list contains the 
names of his crew, together with the places 
of their birth and residenc'e, as far as he can 
ascertain them, and the collector shall de- 
liver him a certified copy thereof." This is 
the list, to which the third section of the act, 
already recited, refers; and upon the list 
of the crew of the Aeronaut, sworn to by 
the master, and certified by the collector, for 
this voyage, the steward's name is borne 
as a citizen of the United States, born at 
New YovK and resident at Boston. It 
stands, then, within the strictest text of the 
act The objection has its origin in another 
and distinct certificate on the back of the list, 
in which the collector certifies, that certain 
of the crew, naming them (but omitting the 
steward's name), have produced proof, that 
they are citizens of the United States. But 
this certificate is for another purpose and is 
in conformity with Act 1796, c. 36, § 4, for 
the relief and protection of American sea- 
men, which authorizes the collectors to 
grant certificates of citizenship upon due 
proofs before them. There are other acts, 
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and particularly Act 1813, c. 40 (184) [2 
Story, Laws, 1302"; 2 Stat. 809], which re- 
quires the approval of the collector of the 
list of the crew, and Act 1817, c. 28 (204) [3 
Story, Laws, 1622; 3 Stat 351], which, for 
certain purposes, requires two thirds and 
three fourths of the crews of ships to be 
citizens of the United States. It is suffi- 
cient to say, that these acts have not changed 
the legal construction of the terms of Act. 
1783, c. 12, but are only cumulative for 
other purposes. It is sufficient, for the pur- 
poses of that act, that the discharged sea- 
man is designated on the list as an Ameri- 
can citizen, to entitle him to the advance. 
In the present case, the direct testimony of 
witnesses has established the truth of the 
description of the steward in the list of the 
crew. There is then no controversy, that he 
is really entitled to the protection of the act 
Upon the whole, my judgment is, that the 
decree of the district court ought to be af- 
firmed, and it is affirmed accordingly, with 
costs. 



Case No. 10,584. 

ORNER V. SAUNDERS. 

[3 DiU. 284; i 1 N. Y. Wtly. Dig. 383; 2 Cent 
Law J. 772; 22 Int Rev. Rec. 48.] 

Circuit Court W. D. Missouri. Nov. Term, 
1875. 

Eemovai. of Suits — Act op March 3, 1875— Ac- 
tion ON Ofqioiai. Bond op Deputy Internai. 
Revenue Collector is a Suit "Arising un- 
der THE Laws of the United States." 

An action by the collector of internal revenue 
against lie deputy collector on his official bond, 
may be removed from the state court into the 
fedejral court, under the act of March 3, 1875 
[18 Stat 470]. 

On motion to remand cause to the state 
court. The plaintiff was the collector of 
internal revenue for one of the districts of 
Missouri, and appointed the defendant his 
deputy. The defendant gave the bond 
which the plaintiff by the act of congress 
was authorized to require and accept. This 
action, brought in May, 1875, is upon this 
official bond, and alleges various breaches 
of the same. The plaintifE in due time, be- 
fore answer filed, applied to remove the 
cause into this court under the act of March 
3d, 1875, as one "arising ander the con- 
stitution and laws of the United States." 
The removal was ordered, and the defend- 
ant now moves to remand the cause. 

Philips & Vest for motion. 
Mack J, Leaming and Crittenden & Coclr- 
rell, contra. 

Before DILLON, Circuit Judg^ and 
KREKEL, District Judge. 

DILLON, Circuit Judge. We have no 
doubt that the cause was properly removed. 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission,] 
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It is one arising under the laws of the 
United States. liev. St. § 3148; Act March 
B, 1875, §§ 1-3; Act Feb. 8, 1875, § 12 (IS 
Stat 309); Oshorn y. U. S. Bank, 9 Wheat 
£22 U. S.] 739. Indeed, this last act gives 
this court original jurisdiction of such ac- 
tions, concurrent with the state courts. 
Motion denied. 



Case Ho. 10,585. 

The ORONO. 

UNITED STATES v. The FRANKLIN. 

UNITED STATES v. The AMPHITRITE. 

a Gall. 137.] 1 

Circuit Court D. Massachusetts, May Term, 
1812. 

Non-Inteecourse Act — Revival by Proclama- 
Tiox — Repeal of Embargo Acts. 

1. The president's proclamation of the 9th 
of August, 1809, was without legal operation, 
and did not revive the non-intercourse act of 
March 1, 1809, c. 91 [2 Story's Laws, 1114; 2 
Stat 528, c. 24]. 

[Followed in The Wasp, Case No. 17,249.] 

2. By the nineteenth section of Act March 1, 
1809. c. 91, and the second section of Act June 
28, 1809, c. 9 [2 Stat 550], the embargo acts 
were as to future cases repealed. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 
In admiralty. 

G. Blake, for the United States. 
Wm, Prescott for claimant. * 

STORY, Circuit Justice. The facts of the 
case appear to be these: The schooner sailed 
from Saca, in the district of Maine, on the 
2d of January, 1810, during the existence of 
the act of March 1, 1809, c. 91 [c. 24], and an 
act of June 28, 1809, c. 9. The vessel was 
cleared out for Cayenne in the West Indies, 
and bond was given pursuant to the third 
section of the latter act. By stress of weath- 
er, she was compelled to put into Demerara, 
where her cargo was sold on credit and 
from various impediments, the principal part 
was not taken on board until after the 1st 
day of May, 1810, on which day the act of 
1st of March, 1809, expired. See Act June 
28, 1809, c. 9, § 1. It appears, that four or 
five hogsheads of rum and molasses had 
been taken on board previous to that time. 
The information alleges (1) that the schoon- 
er departed from the port of Saco, and pro- 
ceeded to the port of Demerara, contrary to 
the third section of the act of January 9, 

1808, c. 8; (2) that after the 28th of May, 

1809, to wit, on the 2oth April, 1810, the 
goods aforesaid were taken on board at 
said Demerara, contrary to the fifth section 
of the act of March 1, 1809, c. 91. 

As to the first count, it is clearly without 
foimdation; for by the operation of the nine- 
teenth section of the act of March 1, 1809, 

1 [Reported by John Gallison, Esq.] 



and the second section of the act of June 
28, 1809, the embargo laws were, after the 
28th of June, 1809, as to all future cases, 
repealed. As to the second count, its validi- 
ty, in point of law, depends upon the legal 
effect of the proclamation of the president 
of the United States, of 9th August 1809. 
By the 11th sect of the act of 1st March, 
1809, the president was authorized, in case 
of a revocation of the decrees or orders of 
Great Britain and France, which violated 
our neutral commerce, to declare the same 
by proclamation; after which proclamation, 
the trade of the United States might be re- 
newed with the nation revoking its decrees, 
notwithstanding the provisions of that act. 
It has been contended by the attorney for 
the United States, that this proclamation 
being founded on a mistake of fact had no 
legal effect, and was merely void. Whether 
it was so founded in mistake, is not for the 
court to determine. It does not belong to 
the court to superintend the acts of the ex- 
ecutive, nor to decide on circumstances left 
to his sole discretion. So far as applies to 
courts of justice, the president's proclama- 
tion, being founded on the law, is to be con- 
sidered as duly and properly issued, and of 
course as completely suspending the act of 
1st March, 1809, as to Great Britain and her 
dependencies. If further proof of the cor- 
rectness of this opinion were necessary, it 
would be found in the express recognition 
of this proclamation in Act June 28, 1809. 

The next question is, whether the procla- 
mation of the president of the United States, 
of 9th August 1809, revived the act of March 
1, 1809, against Great Britain and her de- 
pendencies? for if it did not then clearly 
the Orono has been guilty of no offence. I 
take it to be an incontestable principle, that 
the president has no common law preroga- 
tive to interdict commercial intercoui'se with 
any nation; or revive any act whose opera- 
tion has expired. His authority for this 
purpose must be derived from some positive 
law; and when that is once found to exist, 
the court have nothing to do with the man- 
ner and circumstances under which it is 
exercised. The only law produced for this 
purpose is the eleventh section of the act 
of March 1, 1809, and first and third sec- 
tions of Act June 28, 1809, which refer to 
the former provision. Now, the eleventh 
section contains no authority whatsoever to 
enable the president to revive that act when 
once it had been suspended, as to either na- 
tion. The authority given is exclusively con- 
fined to the revocation of the act For the 
executive department of the government, 
this court entertain the most entire respect; 
and amidst the multiplicity of cares in that 
department it may, without any violation 
of deconim, be presumed, that sometimes 
there may be an inaccurate construction of 
a law. It is our duty to expound the laws 
as we find them in the records of state; and 
we cannot, when called upon by the citizens 
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of tlie country, refuse our opinion, however 
it may differ from' that of very great au- 
thorities. I do not'tierceive any reasonable 
groimd to imply an authority in the presi- 
dent to revive this act, and I must therefore, 
■with whatever reluctance, pronounce it to 
have been, as to this purpose, invahd. 

I affirm the decree of the district court, 
and certify reasonable cause of seizure. As 
the case of U. S. v. The Franklin [Case No. 
15,160] stands on the same principles, I also 
affirm that decree, and certify as above. 
So also the case of IT. S. v. The Amphitrite 
[Id. 14,444]. 



OROZIMBO, The (MITCHELL v.). See Case 
No. 9,667. 

ORPHAN BOY, The (MERCANTILE INS. 
CO. v.). See Case No. 9,431. 

ORPHEUS, The (LEWIS v.). See Case No. 
8,330. 

ORPHEUS, The (YOUNG v.). See Case No. 
18,169. 



Case No, 10,586. 

ORR V. The AOHSAH. 

District Court B. D. Pemisylvaifia. Dec. 17, 

1849. 

ADMiitAiiTT JuRiSDiOTios— Foreign Vessel— Coit- 

suLAR Protests— Discharge of Seameu. 

1. Where the voyage of a foreign vessel is 
broken up, and the seamen are discharged in an 
American port, the district court will entertain 
jurisdiction of a libel in rem for their wages. 

2. The protest of a foreign consul will not 
prevent the district court from taking jurisdic- 
tion of the case. 

[Cited in McAfee v. The Creole, Case No. 8,655.] 
[Decided by KANE, District Judge. An opin- 
ion was filed December 17, 1849, but it is not 
now accessible at the clerk's office. The above 
statement of the points determined was taken 
from 1 Brightly, Fed. Dig. 14,166.] 



Case ISTo. 10,587. 

ORR V. BADGER. 

DL Brun. Col. Cas. 536; i 7 Law Rep. 465; 12 
Hunt, Mer. Mag. 177.] 

Circuit Court, D. Massachusetts. Oct. Term, 
1844. 

ISJOSCTION— GrAKTIXO AND DISSOLUTION OP— IN- 
PKINGEMENT OP PATENT — TEMPORARY INJUNC- 
TION — When Granted — Verdict in Suit at 
liATV^— Ground eor Injunction. 

1. The granting or dissolving of an injunction 
before a hearing, in the case of an alleged in- 
fringement of a patent, depends on the sound dis- 
cretion of the court 

2. Where a party has enjoyed the benefit of 
his patent for a number of years, by the sale of 
licenses to use liis invention, without his right 
being disputed, it is good ground for granting 
him an injunction tiU the hearing against any 
one who infringes, although the originality of 
his invention may be questioned, and even made 
to appear doubtful, by the affidavits for the de- 
fendant. 



1 rReported by Albert Brunner, Esq., and here 
reprinted by permission.] 



3. If a patentee has obtained a verdict in a 
suit at law against a person infringing his pat- 
ent, it is sufficient ground for granting him an 
injunction till the hearing against another per- 
son infringing. 

[Cited in Woodworth v. HaU, Case No. 18,- 
016.] 

This was a bill in equity, brought to re- 
strain the defendant, a stove-maker in Bos- 
ton, from making air-tight stoves, for which 
a patent had been granted to the late Isaac 
Orr. The suit was brought before Dr. Orr's 
death, and an injimetion was granted at 
the commencement of the suit, after the 
usual notice to the defendant, he making 
no opposition. After Orr's death the suit 
was revived by the administrati-is on his 
estate, his widow [Matilda K. Orr], and 
the defendant having filed his answer, in 
which he denied the originality of Orr's 
invention, and alleged that the same sort 
of stoves had been made by a number of 
persons, whom he named, before Orr's pat- 
ent issued moved to dissolve the injunc- 
tion. The motion was heard before 
Sprague, J., and a considerable number of 
affidavits were read on both sides. The ma- 
terial facts which appeared by the evidence 
in the ease were as follows: January 20, 
1S36, Dr. Orr took out his original patent 
for the air-tight stove [re-issued November 
12, 1842, No. 48], and for a number of 
years after he received considerable sums 
on account of his right, which was not 
disputed. In the year 1841 he brought a 
suit against William C. Hunneman & Sons, 
for violating his patent. At the trial of 
this case, at the October term, 1842, Judge 
Story considered the specifications so de- 
fective in form that he would not sustain 
the "action. Orr immediately surrendered 
his patent, filed an amended specification, 
and took out a new patent. He then 
brought a new suit against Hunneman & 
Sons for a new infringement Before this 
suit came to trial Hunneman & Sons agreed 
to give Orr judgment for five dollars dam- 
ages and costs, and a verdict was taken for 
that sum, and judgment entered according- 
ly. Hunneman & Sons subsequently paid 
the amount of the judgment. The plain- 
tiff produced a number of affidavits of 
stove dealers and others to show that they 
regarded Orr's invention as new, and that 
they were in circumstances in which they 
must have known if any' such .stove had 
been in common use previously. The de- 
fendant, on the other hand, produced a 
number of affidavits of persons, who swore 
that they had made and seen stoves pre- 
cisely like Orr's many years ^^before his 
patent was issued; but most of them did 
not allege that they had seen or made any 
such stoves within thirteen years, or until 
Oit's patent was issued. Some of the de- 
fendant's witnesses, however, swore there 
was no difference between Orr's stoves and 
the common sheet-iron stoves, but admit- 
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ted that Orr had taught the best way of 
using these stoves. The ease occupied three 
days in the hearing. 

Fletcher & Sewall, for plaintifC. 
Eartlett & Whiting, for defendant 

SPRAGTJE, District Judge. This is a mo- 
tion to dissolve an injunction regularly 
granted in the case. The case presented 
by the plaintiff is one of irreparable mis- 
chief; for though the remedy at law against 
pei-sons infringing on a patent is in theory 
perfect, yet in practice it is not adequate. 
If the injunction be dissolved, other dealers 
will manufacture without license; and if 
the patent be good, the plaintiff will have 
no sufficient remedy. The continuance or 
dissolution, of an injunction is entirely 
within the sound discretion of the court 
If the court consider the right of the pat- 
entee doubtful, it is not simply on that 
ground required to dissolve the injunction. 
Other circumstances must be considered. 

The evidence to support the plaintiff's 
right are: (1) The issuing of the patent 
(2) The quiet enjoyment under it for sever- 
al years, (3) The Judgment at law against 
Hunneman & Sons. (4) The affidavits of 
persons qualified to know, who regard the 
invention as new. It is to be observed that 
the defendant's answer does not deny the 
plaintiff's right of the defendant's own per- 
sonal Imowledge. The ease, therefore, falls 
within the principle laid down in Poor v. 
Carlton [Case No. 11,272]. In regard to the 
evidence to be derived from the letters pat- 
ent Formerly patents were issued as a 
matter of course to all who applied. Now, 
no patent is issued without an examina- 
tion of skillful persons into the specification 
and the subject of the claim. Under these 
circumstances the issuing of the letters pat- 
ent affords more evidence of the originality 
of the invention than where tbey were only 
supported by the oath of the patentee. Be- 
sides this. Dr. Orr was in quiet enjoyment 
of the benefit of his invention for several 
years under the original patent, and re- 
ceived considerable sums of money. This 
is prima facie evidence of the right If the 
public submit to his claim for a reasonable 
time, it raises a presumption of right This 
presumption is not changed in consequence 
of the original patent being surrendered on 
account of its informality. The original 
patent was not void. It was efficacious for 
some purposes. It preserved the right of 
the patentee, which would have been lost 
had he permitted his stoves to be made 
without taking out his patent The patent- 
ee was not" a wrong-doer, as has been sug- 
gested by defendant's counsel, in the claim 
he made. The evidence of the right afford- 
ed by the acquiescense of the public is just 
as great as if the first specification had been 
formaL 
It is contended by the defendant's coun- 



sel that the verdict and judgment in the 
case against Hunneman being between 
other parties can have no effect on him, 
and that no injunctions issue in England 
in consequence of such a judgment But in 
Kay V. Marshall, 1 Mylne & C. 373, an in- 
junction was granted in favor of a patentee 
on the strength of a verdict against other 
parties alleged in the bill, and the sub- 
mission of various persons to the patentee. 
What I have stated presents a strong case 
for the plaintiffs. It is true there are strong 
affidavits on behalf of the defendant to 
show that the invention was not new; 
stronger in some points of view than those 
for the plaiatiff. For while the testimony 
for the defendant is affirmative as to facts 
within the personal knowledge of his wit- 
nesses, that for the plaintiff is merely nega- 
tive that his witnesses never saw or heard 
of such stoves before the patent was issued, 
evidence which is perfectly consistent with 
that of the witnesses on the other side that 
they had seen such stoves at an earlier 
period. 

Some remarks, however, occur In regard 
to the defendant's affidavits. They may be 
divided into two classes. The first class 
which speak of having made or seen stoves 
exactly like Orr's, say that it is from thir- 
teen to twenty years since they saw or 
made them. Now, as Orr's claim is for a 
combination of particulars, it seems not 
unlikely that here is a defect of memory 
in supposing they had seen all the particu- 
lars combined together in one stove so long 
ago, when in fact they were all to be found 
only separately in several. It ceitainly 
seems highly improbable that if such stoves 
had ever been in use they would have gone 
entirely out of use, as is supposed they did 
before Dr. Orr's patent revived them. And 
though it is said by the defendant's witness- 
es that Dr. Orr only taught the mode of 
using the stoves, yet it certainly is a matter 
of surprise if the stoves were made exactly 
like this, the mode of using them should 
never have occurred to anybody. 

Another class of very respectable witness- 
es for the defendant think these stoves have 
been in common use for fifty yeai*s. Yet it 
seems highly improbable that a patent 
should have been applied for in regard to 
a stove already in common use; that it 
should have been suffered to pass by the 
examiners; that it should have been ac- 
quiesced in by the public; and that a ver- 
dict and judgment should have been per- 
mitted hj the defendants, who had a real 
controversy with the patentee. One other 
circumstance is worthy of remark. No 
stove like Orr's, made before his patent, has 
been produced. If such exist they might 
be found. One witness has stated that he 
saw such a one at Bangor. If it had been 
produced It would have been far more 
satisfactory to the court 

The only effect of the defendant's affi- 
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davits is to render tlie final success of the 
plaintiff doubtful. But, as already said, 
tliat alone is not sufficient to dissolve the 
injunction, under the circumstances which 
exist, to sustain the plaintiff's right, quiet 
possession for a reasonable period, a judg- 
ment in his favor, and the irreparable in- 
jury Tvhieh he would suffer by such a 
course. 

The injunction therefore ought not to be 
dissolved. 

NOTE. Injunction for Infringement of Pat- 
ent. Where a person has long enjoyed undis- 
puted right to an invention, he is on that ground 
entitled to an injunction, till the hearing, 
against one who infringes such patent. See Orr 
V. Littlefield fCase No. 10,590]; Woodworth v. 
Hall [Id. 18,016], citing above case. 

[For other cases involving this patent, see 
Cases Nos. 10,590 and 10,591.] 
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Case No. 10,588. 

ORR V. INGLE. 

[2 Craneh, C. C. 193.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1819. 

Replevin— Surety — (Dorporatios Taxes— Pkop- 
ektt distbalned by colleotob oe olty taxes. 

1. Quaere, whether a replevin-bond is suffi- 
cient with one surety. 

[Cited in Haller v. Beall, Case No. 5,957.] 

2. Whether the law of Maryland respecting 
replevins for properly distrained for public dues 
or taxes, is applicable to replevins for property 
distrained for corporation taxes. 

3. Whether property distrained for city taxes 
by a city collector is in the custody of the law, 
and thereby protected against replevins. 

This was a replevin [by Benjamin G. Orr 
against William Ingle] for a negro man 
slave and two horses, distrained by the de- 
fendant, who was collector for the 3d ward 
in the city of Washington, for taxes imposed 
by a by-law of the corporation, under the 
power, given by the charter, to lay and col- 
lect taxes. 

Upon the return of the writ, Mr. Law, for 
defendant, moved the court to quash it; 
1st Because there was only one surety in 
the replevin bond. 2d. Because the proper- 
ty was distrained for public dues and taxes, 
within the meaning of Acts Md. 1785, c. 34, 
and 1793i e. 53, forbidding replevin for 
property distrained for public dues and 
taxes except in certain cases. 3d. Because 
the property distrained was in the custody 
of the law. 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 

18FED.0AS. — 53 



1. The English statute of 13 Edw. I. c. 2 
(Westm. II), which was in force in Mary- 
land, requires the sheriff to take "pledges," 
and the statute of 11 Geo. II. c 19, § 23, re- 
quires two sureties in replevin of distress 
for rent, and the practice has always been 
both in England and in Maryland, to re- 
ttuire two sureties. And the twelfth section 
of the Acts Md. 1790, c. 53, says: "Provided 
always that before any clerk shall issue a 
writ of replevin, in virtue of this act, the 
plaintiff or plaintiffs shall enter into bond, 
with two sufficient sureties, in double the 
value of the property to be replevied, in 
the same manner as in other cases of re- 
plevin." 

2. The taxes due to an incorporated city 
are as much public dues, as the county or 
state taxes in Maryland; and there is the 
same reason for the law here as there. The 
plaintiff should have applied to a justice of 
the peace and obtained his order according 
to Act 1790, c- 53, before he took out his 
writ of replevin. In Maryland it has been 
decided that that act applies as well to coun- 
ty taxes as to state taxes; and if it is ap- 
plicable to county taxes there is no reason 
why it should not be equally so to town or 
city taxes. 

3. A distress for taxes is in the nature of 
an execution; and is so considered by Acts 
Md. 1785, c. 34, which says: "Whereas the 
clerks of the county courts, in several of the 
counties of this state, have issued writs of 
replevin in cases where property hath been 
taken In execution for public dues and 
taxes, whereby the collection of the said 
public dues and taxes hath been much im- 
peded to the great injury of the state aud 
individuals. Be it enacted, &c., that in 
every case of money, or other thing, due 
the public for satisfaction of which there 
shall be any distress or execution of prop- 
erty by any officer or person authorized by 
law so to do, no writ of replevin shall issue, 
or be maintainable in law." Here disti-ess 
and execution are put on the same footing 
and the goods seized under either, by a pub- 
lic officer officially are equally in the custody 
of the law, and therefore cannot be lawful- 
ly replevied. "Public dues or taxes," means 
any taxes authorized by public law. 

Mr. Jones, contra. 1. There is no general 
law which requires two sureties; but if 
there were, an additional surety can now be 
given. 

2. Taxes due to the corporation are not 
public dues— they are not due to the public. 
The public, in the Maryland law, is the 
great public; the sovereignty of the state. 
In this district, the public is the United 
States— the sovereign authority. 

THE COURT (nem. con.) quashed the re- 
plevin, without stating on what particular 
ground. 



ORE cCase No. 10,.589 



[18 Fed. Cas. page 884] 



Case No. 10,589. 

ORR V. LACY. 

[4 McLean, 243.] i 

Circuit Court, D. Michigan. June Term, 1847! 

Bills and Notes Sent fob Collection — ^Blank 
Indoksement — Protest of Fokeign Bill — 
Surplusage — ^Notary's Seal — Law Merchant 
AND Civil Law — Pukohasb op Bill at Dis- 
count— TJsuRr. 

1. Words of surplusage, not descriptive of the 
bill, but of the place where it is payable, is no 
variance. 

2. When notes or bills are sent for collection, 
they are, generally, indorsed in blank, so as to 
enable the holder to fill up an assignment to him- 
self. Under this, he may bring a suit in his own 
name. 

[Cited in Bank of America v. Senior, 11 B. L 
377.] 

3. A foreign bill of exchange must be regularly 
protested, after a demand and refusal of pay- 
ment. 

4. A seal of a notary may be an impression 
made by the seal on paper, without was or any 
other tenaceous. substance. 

[Cited in Re PhiUips, Case No. 11,098; The 
Gallego, 30 Fed. 274.] 

5. The seal of the notary is recognized in all 
countries where the law merchant prevails. 

6. A seal is not required- by the civil law. 

7. Where evidence has been given, as to no- 
tice, the court will refer the matter to the jury, 
stating, as matter of law, what is a sufficient no- 
tice. 

8. There is no usury in charging exchange on 
a bill drawn in Indiana, payable in New York. 

9. A purchase of a bill at any discount or pre- 
mium, not done to cover usury, is not usurious. 

10. The notes of a Western specie paying bank 
are less valuable, generally, than the notes of 
Eastern banks, and this may be covered by a 
contract, without usury. 

[Cited in Town of DanvUIe v. Sutherlin, 20 
Grat (Va.) 567.J 

11. The notes, it is alleged, were signed and 
indorsed in Michigan, but as they were negotiat- 
ed at the bank in Indiana, lie court held thal^ 
that was the place of contract 

[Cited in Buchanan v. Drovers' Nat. Bank. 5 
C. C. A. 83, 55 Fed. 227.] 

At law. 

Joy & Porter, for plaintiff. 
Romeyn & Dana, for defendants. 

OPINION OF THE COURT. This action 
is brought on a bill of exchange, dated the 
21st of September, 1840, for ?3,842, payable 
six months after date, by Elijah Lacy, paya- 
ble to the order of David Lacy, at the City 
Bant, New York City, which was accepted, 
but not paid. The jury being sworn, this 
bill was offered in evidence. A, Rogers, a 
notary public, was called to prove a demand 
of payment on the bill, protest for non-pay- 
ment, and notice to the drawer and indorser. 
The objections stated on this point will be 
noticed at a subsequent stage of the pro- 
ceeding; it being agreed that all esiceptions 
may be taken at that time. 

1 [Reported' by Hon. John McL-ean, Circuit 
Justice.] 



An objection is made to the admission of 
this bill, that it is not accurately described 
in the declaration. The declaration states 
the bill to be "payable, at the City Bank, 
New York City, in the state of New York." 
The only variance is, that the bill on its 
face was payable at the City Bank, New 
York City. And the declaration, after so 
describing the bill, adds "in the state of 
New York." Now, this is an additional fact 
stated, not as descriptive of the bill, but 
after stating that it was "payable at the 
City Bank, in New York City," "in the state 
of New York," is "added. That is, the City 
Bank and the city of New York are in the 
state of New York. The declaration would 
have been good without this, as "New York 
City" is as well known as "the state of New 
York," but it is given as describing the 
state in which New York City is situated, 
and not as descriptive of the bill. There is 
no variance between the declaration and the 
bin which can exclude It from being receiv- 
ed as evidence. 

As by an-angement the questions of law 
were to be raised in the form of instructions 
to the jury, the instructions asked will be 
considered. 

1. That it is not competent for a mere 
agent to maintain an action on a negotiable 
note, or bill of exchange, in his hands, 
though it be with the consent of his princi- 
pal. And if the jury believe that the bill of 
exchange in controversy belonged, at the 
time of the institution of this suit, to the 
State Bank of Indiana, and that the plain- 
tiff sues merely as its agent, then he is not 
entitled to recover. In answer to this, the 
fact may be admitted, that Joseph Orr sues 
as the agent of the bank. This is an ordi- 
nary transaction, not only -with banks, but 
with all holders of bills, when it becomes 
necessary to send them to banks or other 
agents for collection. They are indorsed in 
blank, and this gives authority to the agent, 
not only to receive and receipt for the mon- 
ey, but to bring a suit in his own name, on 
the bill. There was a blank indorsement on 
the bill before us, and that is no-w filled up 
in the name of Orr, the plaintiff. This is, 
at least, prima facie evidence of a legal 
right to sue, and it is not controverted by 
evidence. This question can only become 
Important, as regards the jurisdiction of the 
court, or set-offs. The suit is prosecuted 
with the assent of the bank, and," in fact, by 
it, in the name of the plaintiff. 

2. That the defendant in this case, by 
drawing the bill of exchange in dispute did 
not assume an absolute, but a conditional lia- 
bility, that after it was accepted, his liability 
and obligation were not to pay it at maturi- 
ty if the acceptor did not pay it, but only to 
pay in case the bill should be legally pre- 
sented for payment, and then in the event 
of a refusal or neglect to pay by the ac- 
ceptor, that it should be regularly protested, 
and due notice given to him of the dishonor. 
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That presentment for payment at maturity, 
and, at the proper place, demand of pay- 
ment, refusal or neglect to pay, legal pro- 
test and due notice of these facts to the 
drawer, must all concur, hefore he can be 
held liable. This instruction was given as 
asked. 

3. "That this being a foreign bill of ex- 
change, in order to charge the drawer. It la 
necessary that it should have been regular- 
ly protested by a notary public." And it is 
contended that there is no evidence of Mr. 
Rogers having been a notary public. He 
swears that he was one on the 25th of 
March, 1841, but this hill was dishonored 
on the 24th. The court answer this by say- 
ing, that the principle in the instruction is 
correct; and they also say that the notarial 
seal is evidence of the character and author- 
ity of the notary. 

4. "That in order to charge this defeudant 
a regular protest must be produced, and 
that the paper attached to the bill of ex- 
change in this case is not a sufficient and 
regular protest, not being under the seal of 
the notary." In support of this, it is ar- 
gued, "that a seal is required by the law 
merchant Story, BUls, 277; Ghit. Bills, 
455. The seal must be on wax at common 
law. 4 Kent, Comm. 453. In this state, it 
is conceded that it may be a scroll or device, 
but not by an impression on paper. Laws 
1840, p. 167, § 8. In New York, by statute, 
public officers and courts may seal by an 
impression upon paper. 2 Rev. St. p. 404, § 
61; 4 Kent, Comm. 453. The question then 
is, Will such an impression hy a notary be 
recognized as a good sealing of the protest 
under the present law? But admit that a 
proper impression made in New Tork, may 
be a good one, a distinct and an important 
question arises, where is the evidence that 
this is the seal of the notary, or that Rogers 
was in fact a notary? To test this we ask 
the court to charge as follows: 'That there 
is no evidence before the jury that the pa- 
per attached to the bill of exchange, read in 
this case, is the protest of the bill of ex- 
change by a notary.' And it is argued that, 
although a paper impression may be good in 
New York, still it does not follow that it 
proves itself in another state, for the law of 
evidence lex fori. 2 Hill, 227; Story, Confl. 
Laws. 634." 

The court refuse the fourth and fifth in- 
structions. The sufficiency of the notice, 
when the facts are not disputed, is a ques- 
tion of law. Story, Bills, 390. The notary 
swears that he made a demand for payment 
at the bank, at the maturity of the bill— that 
he regularly protested it for non-payment, 
and gave notice on the 25th of March, 1841. 
A seal is not required by the civil law, but 
It has been required by the common law 
from its earliest history. In 2 Rev. St N. Y. 
75: "Seals of courts and officers are author- 
ized to be made by a direct impression on 
i;aper." Judge Cowen says, "that the seal 



under this statute has no force beyond our 
own territory." If this be correct, it can be 
correct only in a very limited sense. In 
New York the common law form is adhered 
to, the impression must be made on wax, or 
some tenaceous substance; and under this 
rule the courts may not consider a scroll as 
a seal on private writings, but in regard to 
judicial records and public documents, the 
seal would be recognized as valid, if applied 
as required by the law of the state where it 
is used. The notarial seal proves itself in all 
countries where the law merchant prevails, 
and it is only necessary that it should con- 
form to the law of the place where the notary 
acts. An impression upon the paper is as 
good as upon wax, or any tenaceous sub- 
stance. An impression on the parchment or 
paper, with an intent to make a seal, is good 
at common law. Chancellor Kent says (4 
Kent, Comm. 852, note a): "In public and 
notarial instruments, the seal or impression 
is usually made, on the paper, and with such 
force as to give tenacity to the impression, 
and to leave the character of the seal upon 
it" 

5. A notary is a commercial officer- His seal 
is an authentication of his acts, more general- 
ly acknowledged throughout the commercial 
world than that of any other officer. And 
this is sanctioned under the law merchant, 
which is a part of the common law, and is 
essential to commercial transactions. 

6. That even if the bill had been regularly 
presented and protested, and the evidence of 
the protest is sufficient, the plaintiff is not 
entitled to recover, unless the jury believe 
that the defendant was duly and legally noti- 
fied of the dishonor of the paper. *The c<yait 
will give this instruction, with the remark, 
that the notary having made the demand, 
and protest was required in regard to the 
notice to deposit it in the New York postoffice, 
directed to the residence of the party notified. 

7. That there is no legal and sufficient evi- 
dence of such notice. The court refuse this 
instruction, and say to the jury, if they be- 
lieve the facts sworn to by the notary, there 
was legal notice. , 

8. That in order to charge the defendant 
it is necessary that they should believe from 
the evidence that the notice sent to the 
drawer, by express terms, or by natural 
or necessary implication from the language 
tised, contained in substance a true descrip- 
tion of the bill, an assertion of due present- 
ment and dishonor, and that the holder or 
some other person, looked to the drawer 
for indemnity and reimbursement In an- 
swer to this, the court will say, that the no- 
tice must have been sufficient to apprize 
the drawer of the bill in question, that it 
was not paid, though demand for payment 
was made, and that the holder will look to 
him for payment 

9. That the State Bank of Indiana, by its 
charter, had no right on a loan of money, 
or discount of a note or bill, to take more 
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than six per cent, per annum, and tbat if 
there was on the discount of either of the 
original bills of exchange an illegal interest, 
and a corrupt agreement on the part of the 
bank, to take more than the legal rate of 
interest, and such was actually taken or 
contracted for, and the amount thereof in- 
eluded in the present bill, and that it was 
given for the same, then the latter can not 
be collected from this defendant (1) Un- 
der this head it is argued, that a willful 
violation of the charter of the bank, renders 
the contract void, irrespective of the gener- 
al usury laws. [Bank of U. S. v. Owens] 
2 Pet [27 U. S.] 527; [Bank of U. S. v. 
Waggoner] 9 Pet [34 U. S.] 400, and many 
other eases settle this point (2) That if the 
original transaction was illegal and usurious, 
the renewed security is so. Walker v. Bank of 
Washington, 3 How. [44 TJ. S.] 71; [Moneure 
V. Dermott] 13 Pet [38 U. S.] 345. (3) The 
instruction as prayed for, does not make 
the mere loaning of depreciated bills per se, 
an act of usury, or violation of the charter, 
but leaves it as a question of fact for the 
jury, and is, therefore, directly within the 
case of the Bank of TJ. S. v, Waggoner, 9 
Pet [34 tJ. S.] 400. We contend to the jury, 
that there are strong circumstances to show 
the usury in this case. That it consisted in 
paying out depreciated bank notes, and in 
requiring the paper to be payable in New 
York. 

In answer, the court gave the ninth in- 
struction. And they remarked to the jury, 
the usury set up having been pleaded, may 
be insisted on by the defendant. The con- 
sideration of the bill now before us, it is 
considered, was usurious. That considera- 
tion consisted in two previous bills. One 
was a draft on Elijah Lacy, drawn by O. P. 
Lacy, for three thousand dollars, on the 
order of William B. Beason, five months 
after date, and which was dated 1st Feb- 
ruary, 1840. The other bill by the same 
parties, was dated the 14th of April, 1840, 
for two hundred dollars, payable in ninety 
days. These bills having been protested for 
non-payment, were returned to the bank. 
At the time they were negotiated at the 
bank, it paid specie, and continued to do so 
until July, 1840. The interest was charged 
upon the above bills, and five per cent, 
damages allowed in such cases by the Mich- 
igan statute. A payment of fifteen hundred 
dollars was made on the bills, and the bill 
of exchange now in controversy was given 
for the balance still due. The charter of the 
bank prohibits it from taking more than 
six per cent, interest Now, to constitute 
usury, there must be a loan made, corruptly, 
for more tlian the legal rate of interest, and 
with the intention of evading the law. If 
depreciated notes are loaned as money, it 
may be a circumstance connected with oth- 
ers, to sbow a corlnipt Intent. But the Bank 
of Indiana paid specie at the time, and its 
notes, though less valuable than Eastern 



taper, can not be considered as depreciated 
paper, so long as an application at the 
bank would convert them into specie. It 
is said that at the time the first bills were 
given, a bill on New York was worth from 
seven to ten per cent more than the paper 
of the bank. This refers to bills payable at 
sight; there has been no evidence as to the 
value of bills on New York payable on time. 
One of the original bills was payable in Qve 
months, the other in three. From the course 
of trade, exchange is generally in favor of 
the East and against the West In buying 
such bills, banks generally incur some risk. 
The exchange varies, and the payment may 
not be made punctually. The present case 
illustrates this fact. Such a transaction be- 
ing bona fide, is never usurious. Banks 
deal in bills of exchange, a purchase of a 
bin, at any price, is not usiu^ious. But if 
such purchase is made as a cover to the 
transaction, it may be usurious. The usual 
course is, to draw Eastern bills and s'hip 
produce to meet them. Such a transaction 
is not usurious. In the language of the su- 
preme court in [Bank of U. S. v. Waggon- 
er] 9 Pet [34 U. S.] 399, "there must be an 
intention, knowingly, to contract for, or to- 
take usurious interest, for if neither party 
intend it, but act bona fide and innocently, 
the law will not infer a corrupt agreement" 
In the same case, the court says, "if the 
contract was fairly made hj the parties, 
making the contract intended, to exchange- 
credits for the accommodation of Owens;, 
that the Bank of Kentucky was solvent, 
and able to pay its debts by coercion, then 
the contract was not void for usury, nor 
contrary to the charter of the bank, not- 
withstanding the party knew that the Bank 
of Kentucky did not pay specie for its notes, 
without coercion, and that those notes were 
in exchange at a depreciation of from thirty- 
three to forty per cent below par." 

10. "That if the original biUs of exchange 
were legal and untainted, yet if on the re- 
newal of them more than legal interest was 
unlawfully stipulated for and included in 
the paper taken on renewal, then such pa- 
per is void." This instruction was given by 
the court 

11. "That if the jury find, that the first 
bills were drawn, accepted and indorsed in 
Michigan, and that the parties all resided 
there at the time and since then, the law of 
that state fixes the damages chargeable to the- 
drawer, upon their dishonor, and if they 
find that in the renewal of the paper the 
agent of the holder, with the assent of his 
principal, intentionally exacted more tban 
three per cent, as damages on the protested 
paper, and included such amount in the bill 
taken on renewal, and that the present bill, 
now in dispute, was intentionally drawn so 
as to cover damages of more than three per 
cent, besides expenses, then the defendant 
is not liable upon it, and the verdict must- 
be- for him." 
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12. That if the renewed paper were in 
other respects legal, yet, if in addition to 
the full amount due on the former hills, 
with damages, expenses and interest, the 
juiy believe that the State Bank required of 
Obed P. Laey, and he agreed thereto, as a 
condition of renewal and extension, that he 
should mate the paper taken on renewal, 
payablp in New York, and that exchange on 
New York was worth a premium to the 
bank, and such condition was imposed, with 
a view to secure to the bank, at the ex- 
pense of the debtor, more than legal inter- 
■est, or a profit in addition to the rate of in- 
terest fixed by its charter; and that the 
present bill was made and delivered in pur- 
suance of such agreement, then they are to 
find for the defendant. 

The instmctions have been drawn out to 
an unreasonable length, and have presented 
the same views under somewhat different 
modifications. As to the eleventh instruc- 
tion, it is refused, as also the last one. It 
is immaterial where the parties resided, the 
bills were negotiated at the bank in Indi- 
ana. Until the bank discounted them they 
were of no validity, as they were bills for 
discount, and not for any other purpose. 
The state where the contract was negotiat- 
ed, must regulate the damages on protest, 
and they were rightly calculated under the 
Indiana law. No additional remarks need 
be made in regard to exchange. 

Under the instructions of the court the jury' 
found a verdict for the plaintiff. Judgment. 



Case "No. 10,590. 

ORE. V. LITTIiEFIELD etal. 

p. Woodb. & M. 13; i 8 Law Rep. 314; 2 Rohh, 
Pat- Cas. 323J 

Circuit Court, D, New Hampshire. Oct Term, 
. 1845. 

Patents— Provisional Isjunctiost before Hear- 
ing — Undisturbed Possession and User op 
Patent Right — Other Recoveries for In- 
PRiNGiNG Same Patent — Answer. 

1. In a suit in equity for the violation of a pat- 
ent right, an injunction will not he granted be- 
fore a hearing upon the merits, merely upon 
proof that the complainant has obtained a pat- 
ent. 

[Cited in Woodworth v. Rogers, Case No. 18,- 
018.] 

2. But proof of undisturbed possession and 
user of the patent right, for a reasonable length 
of time, by the complainant, is ground for grant- 
ing an injunction. 

[Cited in Hovey v. Stevens, Case No. 6,745; 
Pierpont v. Fowle. Id. 11.152; Orr v. Mer- 
rill. Id. 10,591; Woodworth v. Rogers, Id. 
18,018; Foster v. Moore, Id. 4,978; Hus- 
sey V. "Whitely, Id. 6,950; Sargent v. Sea- 
grave, Id. 12,365; Hoekholzer v. Eager, Id. 
6,556; White \. Heath, 10 Fed. 293.] 

3. It is also ground for granting an injunction, 
that the complainant has prosecuted other per- 

i [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 



sons for violations of the same patent, and re- 
covered judgment against them; and it makes 
no difference that such judgment was rendered 
by agreement of parties, where there was no col- 
lusion, or under a specification of this patent, 
which has been suirendered as defective, and 
a new one taken out. 
[Cited in Potter v. Holland, Case No. 11,330; 

Orr V. Merrill, Id. 10,591; Woodworth v. 

Hall, Id. 18.016; Piatt v. McOlure, Id. 

11,218; JlcWilliams Manuf'g Co. v. Elun- 

dell, 11 Fed. 422.] 

4. An injunction will not fee dissolved, as a 
matter of course, on the coming in of the answer, 
denying the equity of the bill, if the complain- 
ant has adduced auxiliary evidence of his right, 
as in the present case. 
[Cited in Hussey v. Whitely, Case No. 6,950; 

Woodworth v. Rogers, Id. 18,018.] 
[Cited in Conover v. Ruckman, 34 N. J. (Eq.) 
297.] 

This was a bill in equity. It alleged, that 
before the 20th of Januaiy, 1836, Isaac Orr, 
whom the complainant [Matilda K. Orr] rep- 
resented, was the inventor of a new improve- 
ment in stoves, called the air-tight stove, and 
on that day obtained a patent therefor. But 
the specification being made out inaccurately, 
he caused the patent, on the 12th of Novem- 
ber, 1842, to be cancelled, and a new one to 
be issued [No. 48]. It further averred that 
the patent was valuable during his life, which 
terminated in 1844, and had since yielded 
large sums to her as administratrix. The bill 
contained further averments as to the viola- 
tion of the patent by Hunneman & Son, and a 
recovery of damages in a suit at law thei-e- 
for, in October, 1843; and that the respond- 
ents [James Littlefield and others] had not re- 
spected her rights under the patent, but made 
and sold- stoves like those described in his 
specification; and hence the bill prayed, 
among other things, for an injunction to re- 
strain the respondents from making or selling 
any more air-tight stoves, during the residue 
of the time the patent has to run. The case 
was heard before Woodbury, J., at Ports- 
mouth, on the 13th of October, when the com- 
plainant moved for an injunction, in conform- 
ity to the prayer of the bill. In support of 
this motion, she offered in evidence the pat- 
ent, which appeared to have been Issued, can- 
celled and re-issued, as stated in the bill; 
and which claimed the invention to be a new 
combination of particulars in a stove for heat- 
ing rooms. She next offered copies of a case 
in which Isaac Orr recovered damages against 
Hunneman & Son, for a violation of this pat- 
ent in October, 1846. She next gave in evi- 
dence another recovery of damages and costs 
against Ira Hazelton, for breach of this pat- 
ent In May, 1845; and the issue of an injunc- 
tion in tier bill against Badger, for another 
breach, in October, l^t4. After that, she 
read the affidavits of nine persons, showing, 
that Isaac Orr received about five thousand 
doUai^s for licenses and plates to use his stove, 
the three years previous to his death, and the 
complainant a like sum since; that the com- 
binatioias in Orr's stove were new and useful; 
that his right was unquestioned till the stoves 
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came into general use; and that all using 
them since, as well as before, had paid when 
required, except the persons before named 
and the respondents, who had made and "sold 
stoves similar to them, and refused to pay 
for the right now, though in 1844 they had 
purchased some of the plates, which were 
given as evidence of license. On the part of 
the respondents, evidence was then offered 
that the judgment against Hunneman & Son 
was rendered on a verdict, taken by agree- 
ment of the parties, but without any proof of 
collusion or fraud. They showed, further, 
that the judgment against Hazelton was on 
a default by agreement; and offered the affi- 
davits of fom- witnesses, stating that the in- 
vention of the complainant's intestate was 
not new, but had been used previously to the 
original issue of his patent. 

S. B. Sewall and Hackett, for complainant. 
Mr. Hatch, for respondents. 

WOODBURY, Circuit Justice. This motion 
for an injunction is in accordance with a spe- 
cial prayer in the bill; and hence it is prop- 
erly asked for. Schermehorn v. L'Espenasse 
[Case No. 12,454]; 2 Story, Eq. Jur, 156. 
The subject-matter of the bill is, also, one 
in which it is usual and fit for the court 
to interpose by this remedy, and on a prop- 
er state of facts before a final decision is 
had on the merits; because every stove sold 
is an injury if the patent is valid, and without 
such a remedy,— the supposed offence being 
constantly repeated,— the causes of action and 
the multiplicity of suits would probably be- 
come much extended, and relief, in that way, 
prove very defective. Harmer v. Plane, 14 
Ves. 130; Livingston v. Van Ingen, 9 Johns. 
507, 570; [Osbom v. Bank of U. S.] 9 Wheat. 
[22 U. S.] 738, 845; Poor v. Carleton [Case 
No. 11,272]. An injunction, in such a case, 
proves to be useful as a bill of peace. On the 
contrary, however, such injunctions are a 
cheek on the business of respondents; and in- 
terferences subjecting others to a loss before 
a full trial between the same parties, are not 
always to be justified. In what cases, then, 
should injunctions issue? It is not enough 
that a party has taken out a patent, and thus 
obtained a public grant, and the sanction or 
opinion of the patent office in favor of -his 
right, though that opinion, since the laws 
were passed requiring some examination into 
the originality and utility of inventions, pos- 
sesses more weight. But the complainant 
must furnish some further evidence of a 
probable right; and though it need not be 
conclusive evidence, — else additional hearing 
on the bill would thus be anticipated and su- 
perseded,— yet it must be something stronger 
than the mere issue, however careful and pub- 
lic, of the patent, conferring an exclusive 
right; as, in doing that, there is no opposmg 
party, no notice, no long public use, no trial 
with any one of his rights. The kind of ad- 
ditional evidence is this. If the patentee. 



J after the procurement of his patent, confer- 
ring an exclusive right, proceeds to put that 
right into exercise or use for some years, 
without its being disturbed, that circumstance 
strengthens much the probability that the pat- 
ent is good, and renders it so likely, as alone 
often to justify the issue of an injunction in 
aid of it Ogle v. Ege [Id. 10,462]; 2 Story, 
Eq. Jur. 210; Drew. Inj. 222; Phil. Pat 462. 
After that it becomes a question of public 
policy no less than private justice, whether 
such a grant of a right exercised and in 
possession so long, ought not to be protected, 
until avoided by a full hearing and trial. 
Harmer v. Plane, 14 Ves. 130. In this case, 
the evidence is plenary and uncontaradicted as 
to the use and sale of this patent by the in- 
ventor and his representative for several 
years, publicly and without dispute. Comput- 
ing from the original grant, the time is over 
nine years, and since the re-issue of the let- 
ters patent it is nearly three. I concur in the 
opinion delivered by Judge Sprague in Orr 
V. Badger [Case No. 10,587], that the time to 
be regarded imder this view is what has 
elapsed since the original issue or grant In 
Hill V. Thompson, 3 Mer. 622, the time was 
only three years from the first grant In 
Ogle V. Ege [supra], it was but six years. 
And though in some cases reported, it had 
been thirteen, and in others twenty years (14 
Ves. 130), yet it is believed, that seldom has 
a court refused an injunction in applications 
like this, on account of the shortness of time 
after the grant, however brief, if long enough 
to permit articles or machines to be con- 
struct-ed by the patentee in conformity to his 
claim, and to be sold publicly and repeatedly, 
and they have been so sold and used under 
the patent without dispute. Here the sales 
were extensive and profitable from 1836 
downwards, and the right as well as the pos- 
session does not appear to have been contest- 
ed till 1842. In Hill v. Thompson, 3 Mer. 622, 
624, it is true that the court dissolved an In- 
junction, when only about one year had 
elapsed since any work had been completed 
under the patent and only two years since 
the specification was filed, the chancellor 
calling it a patent "but of yesterday;" but, 
he added, that he would not dissolve it, if an 
"exclusive possession of some duration" had 
followed; tbough an answer had been put in 
denying all equity, and doubts existed as to 
the validity of the patent; and no sales under 
it were proved in that case. So though the 
patent had been issued thirteen years, and 
the evidence is doubtful as to acquiescence in 
the possession or use, an injunction may be 
refused. CoUard v. Allison, 4 Mylne & 0. 
487. But in the present case, the acquies- 
cence appears to have been for several years 
universal. 

Another species of evidence, beside the issue 
of the patent itself, and long use and pos- 
session under it so as to render it probable 
the patent is good, and to justify an injunc- 
tion, is the fact, that if the patent becomes 
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disputed, the patentee prosecutes for a vio- 
lation of his rights, and recovers. Same au- 
thorities; Kay V. Marshall, 1 Mylne & O. 
373. This goes upon the ground, that he does 
not sleep over his claims or interests, so as 
to mislead others, and that, whenever the va- 
lidity of his claim has been tried, he has sus- 
tahied it as if good. But such a recovery is 
' not regarded as binding the final rights of the 
parties in the bill, because the action was not 
between them; though when the judgment is 
rendered without collusion or fraud, it fur- 
nishes to the world some strong as well as 
public assurance, that the patent is a good 
one. In this view of the evidence of this 
character in the present action, it is not con- 
tradicted, nor impaired at all, by the judg- 
ments having been given on verdicts and de- 
faults under agreements. Such judgments, 
when, as is admitted here, not collusive, are 
as strong, if not stronger evidence of the 
patentee's rights, than they would have been, 
if the claim was so doubtful as to be sent to 
a jury for decision, rather than to be so little 
doubtful as to be admitted or agreed to after 
being legally examined. Both of these cir- 
cumstances, therefore, possession and judg- 
ment's, unite in support of an injunction in 
the present case. 

The only answer to the motion as made out 
on these grounds, is, the evidence offered by 
affidavits on the part of the respondents, tend- 
ing to cast doubt on the originality of the 
invention of the patentee. I say, tending to 
this, because some of the affidavits, at least, 
do not distinctly show that the persons mak- 
ing them intended to assert that the whole of 
any one of the combination of particulars 
contahied in Dr. Orr's claim in his specifica^- 
tion, had been used before his patent issued; 
because, they are counteracted by other testi- 
mony, from the witnesses of the complain- 
ants, more explicit and in larger number; and 
because, in this preliminary inquiry, where 
the evidence is talien without the presence or 
^eross-esamination of the opposite party, it 
would be unsafe to settle and decide against 
the validity of the patent, when a full and 
formal trial of It is not contemplated till fur- 
ther progress is rnade in the case. All that is 
required in this stage, is, the presumption be^ 
fore named, that the title is good. This pre- 
sumption is stronger here than usual, as it 
arises from the issue of the patent and an 
enjoyment and possession of it undisturbed- 
for several years, beside the two recoveries 
against those charged with violating it. 

After these, other persons can, to be sure, 
contest the validity of the patent, when prose- 
cuted either in equity or at law; but it is 
hardly competent for them to deprive the 
complainant of her right, thus acquired to an 
Injunction, or, in other words, to be protected 
in so long a use and possession, till her rights 
are disproved after a full hearing; surely it 
is not reasonable to permit it when the affi- 
davits of the respondents to invalidate or cast 
a shade over her right are met by that which 
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Is stronger, independent of the long posses- 
sion, judgments and presumptions before 
mentioned. But another objection has been 
urged in argument When an answer to the 
bill denies all equity in it, the respondents 
contend that an injunction would be dis- 
solved, and hence it ought not to be imposes!, 
if the respondent denies equity by affidavit. 
This may be correct, in respect to injunctions 
termed common, as there affidavits and coun- 
ter affidavits are inadmissible (Eden, 326, 
117); yet in these, the denial must be very 
positive and dear (Ward v. Yan Bokkelen, 1 
Paige, 100; Noble v. Wilson, Id. 164)^ But 
the position cannot be correct* in the ease of 
injunctions called special, like the present 
one, and where facts and counter evidence 
show the case to be different from what is 
disclosed in the affidavits or an answer of the 
respondents alone. No usage or cases are 
found where the injunctions are dissolv^, as 
a matter of course on such answers, if the 
(.•omplainant has adduced auxiliary presump- 
tions in favor of his right like those in the 
present instance. On the contrary the cases 
are numerous where the whole is regarded as 
still within the sound discretion of the court 
whether to issue the injunction or refuse it; 
or if issued, to dissolve or retain it. 3 Mer. 
622, 624; 2 Johns. Oh. 202; Poor v. Garleton 
[Case No. 11,272]; Livingston v. Van Ingen, 
9 Johns. 507, 570; Rodgers v. Rodgers, 1 
Paige, 426. And where the complainant has 
made out not merely a grant of the patent, 
but possession and use and sale under it for 
some time undisturbed, and beside this a re- 
covery against other persons using it, the 
courts have hivariably held that such a strong 
color of title shall not be deprived of the 
benefit of an injunction, till a full trial on 
the merits counteracts or annuls it. In sev- 
eral cases, where the equities of the bUl were 
even denied, and in others, where strong 
doubts were raised whether the patent could 
in the end be sustained as valid, the courts 
decided, that injunctions should issue under 
such circumstances as have before been stat- 
ed in favor of the plaintiff, till an answer or 
final hearing; or, if before issued, should not 
be dissolved till the final trial, and then 
cease, or be made perpetual, as the result 
■ might render just The chancellor in Roberts 
V, Anderson, 2 Johns.- Ch. 202, cites 2 Ves. 19, 
Wyatt, Prac. Reg. 236, Boulton v. Bull, 3 
Ves. 140, Universities of Oxford & Cambridge 
V. Richardson, 6 Ves. 689, 705, Harmer v. 
Plane, 14 Ves. 130, and HiU v. Thompson, 3 
Mer. 622» 624. 

But if this injunction leads to serious in- 
jury in suspending works, the court can re- 
quire security, if desired, of the complainant, 
to indemnify for it, if the patent is avoided, 
or can make orders to expedite a final hear- 
ing and decision. 4 Paige, 447; 2 Paige, 116. 
So the defendants can have security given for 
costs, especially as the plaintiffs live out of 
the state. Let the injunction Issue till after 
a' final hearing; and as the defendants re- 
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quest it, security be filed by the plaintiffs for 
costs in thirty days. Injunction granted. 

[For otlier cases involving this patent, see 
Cases Nos. 10,589 and 10,591.] 



Case No. 10,591. 

ORE T. MERRILL. 

[1 "Woodb. & M. 376; 1 2 Robb, Pat Cas. 331.] 

Circuit Court, D. Maine. Oct Term, 1846. 

Patents — Injunction' — Dissolution — Answer 

Denyisg Validity of Paten-t— Suffi- 

ciEN'CT — Issue at Law. 

1. Where a bill in chancery asks for an injunc- 
tion against the use of a patent stove, and for 
an account of sales, and on proof of former re- 
coveries of others and long possesion, an in- 
junction had been granted, the court will not 
dissolve it merely on an answer denying the 
validity of the patent; but will, if requested, di- 
rect an issue to be tried at law on that point, or, 
if not requested, continue the injunction and 
dissolve it at the nest term, if in the mean time 
a suit at law is not brought to test the title. 

2. An answer is sufficient for this purpose, 
though it do not set out the names of the per- 
sons, who used the stove patented, or knew it 
before the patentee did, nor the names of the 
places where it was used or known. 

3. But the answer at law should set them out, 
and so should the answer and notice on which 
in chancery an issue is asked to be formed and 
tried at law. 

[Cited in Root v. Lake Shore & M. S. R. Co., 
105 U. S. 206.] 

Tliis was a bill in chancery, filed the 9th. 
of September, 1845, charging the defendant 
[William Merrill] with selling Orr's patent 
air-tight stoves, without a license from the 
complainant [Matilda K. Orr, administratrix 
of Isaac Orr]. She was averred to be the 
owner' of said patent procured by her hus- 
band, and to have supported her right to it 
and the validity thereof in several former 
trials, and to have been for some years in 
the possession and sale of it. The bill prayed 
an injunction against farther sales, and an 
account of prior ones, and a disclosure of 
certain facts in reply to several interroga- 
tories. On a notice to the respondent, and 
a failure to appear, an injunction issued 
September 17th, 1845, which the respondent 
now moves to have dissolved. Inthe mean- 
time, November 27th, 1845, the respondent 
had filed an answer, in which he denied 
generally the originality of the patent claim- 
ed by the plaintiff, and also the use of it by 
the respondent, though admitting he made 
other but different air-tight stoves, and stat- 
ed his inability therefore to exhibit any ac- 
count as asked for. The complainant filed 
exceptions to the answer. 1st. That the de- 
nial of the originality of the plaintiff's pat- 
ent does not specify the names of the per- 
sons who before invented or used it, nor the 
names of the places where it Teas used or 
known, before the invention of the plaintiff's 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 



patent 2d. That It is imperfect and defi- 
cient in other respects. But these it is not 
material to detail, in the view of the subject 
taken by the court 

Fox, for plaintiff. 
Wells, for respondent. 

WOODBURY, Circuit Justice. It is proper 
in this case to look at the answer and ex- 
ceptions, before deciding on the motion to 
dissolve the injunction. The answer, if it 
was intended to form an issue to try the 
validity of the patent, because not original, 
ought probably to contain more allegations, 
and set out the names of places and persons, 
where and by whom, a like stove had before 
been used. Story, Eq. PI. § 852. For in a 
trial of such a question at law the act of 
congress is peremptory, that such notices 
shall be given in writing; and it would not 
do in equity to place a patentee on b, ground 
less favorable than he is placed in a trial at 
law. But the answer here is sufficient for 
another purpose, and that for -which it was 
probably filed. It shows, that the defend- 
ant denies, and wishes to have tried in a 
proper way, the validity of the plaintiff's 
patent, and also denies his own use of it, if 
it turn out on a trial to be valid. 

But -where is that trial to be had? Not 
usually by this court in chancery, nor often 
in issues sent from here to the law side of 
the court to be settled by a jury, unless re- 
quested by the respondent. But when it is 
to be done in the last mode in any case, on 
request or otherwise, it would be proper un- 
der those issues to have all the specific no- 
tices given by the defendant in detail of per- 
sons and places connected with the former 
use of it. Here, however, no such request 
being preferred by either side, the trial of 
the validity of the patent could be had most 
properly in a new action brought at law, and 
there, in such a defence as this answer dis- 
closes, all the notices must be set out which ^ 
the plaintiff claims to have done, before he 
is allowed to be driven to trial on the mer- 
its. Phil. Pat p. 392, and cases there cited. 

Again, bills brought in equity for injunc- 
tions are usually instituted after the title of 
the patent has been established at law against 
the defendant, or some other person using it; 
and the expectation is, that the only ques- 
tions agitated will be as to the amount to 
be accounted for, and the restrictions for the 
future, and not the validity of the right. 
But if the right is put in question by the de- 
fendant, and an injunction has been already 
granted, it may be dissolved, if not proper 
to be retained, and the plaintiff referred to 
a court of law to try the validity of the 
patent there. Or the injunction may be re- 
tained as proper till the validity of the pat- 
ent is settied Ijetween them, if it appears as 
here, that the plaintiff has supported the 
validity of the patent in other trials, and 
been some time in the use and possession of 
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it- See Orr v. Littlefield [Case No. 10,590]. 
That question can be settled by an issue 
framed and sent to a jury, under tliis bill, 
and to the law side, of the court, when de- 
sired by the respondent, or by a new action 
brought at law for damages. See eases in 
Pierpont v. Fowle [Id. 11,152]. 

A common injunction is dissolved on an 
answer denying title, &e., but a special one 
is not, unless the denial is justified by some- 
thing else, or the claim is strengthened by 
some evidence. See all the cases and deci- 
sions noticed in Poor v. Carleton [Case No. 11,- 
272]. In special injunctions, a motion to dis- 
solve depends on the sound discretion of the 
court, after affidavits as to merits, if requir- 
ed, and on the nature of the ease. Id. Here, 
the answer is full enough and direct enough 
to show that the defendant denies the validi- 
ty of the patent, so as to render a trial nec- 
essary; but till sustained by the result of 
such a trial in favor of the defendant, this 
nalied denial is not sufficient to overcome 
the former recoveries and long possession of 
the plaintiff in favor of retaining the injunc- 
tion that has before been granted. Perfect 
justice, however, can be enforced for both 
parties, as no desire is expressed to form an 
issue here on the matters in dispute to be 
tried by a jury. We can direct, as we do, 
that the plaintiff must institute a suit at law 
before the next term, to try the validity of 
her patent with the defendant, and his use 
of it or not, if valid, else the injunction will 
then be dissolved. But sufficient cause does 
not seem to be now shown to render the 
dissolution of it proper at this time. Mo- 
tion refused. 

[Patent granted to X Orr Jan. 20, 1836, was 
reissued Nov. 12, 1842 (No. 48). For other 
cases involving: this patent, see Orr v. Badger, 
Case No. 10,587; Orr v. Littlefield, Id. 10,590.] 



ORR (RATHBONB v.). See Case No. 11,585. 

ORR (THORP v.). See Case No. 14,006. 

ORTEGA (UNITED STATES v.). See Cases 
Nos. 15,970 and 15,971. 

ORVIS (McDonald v.). see Case No. 8,764. 



Case TsTo. 10,59S. 

In re OSA(3-E VALLEY & S. K. R. CO. 
[9 N. B. R. 281; i 1 Cent. Law X 33.] 

District Court, W. D. Missouri, 1873. 

Baskruptct— Set-Opf against Creditor's 
Claim. 

Where the alleged bankrupt has counter claims 
against the petitioning creditor of such a nature 
as are provable in bankruptcy, and the amount so 
provable will reduce the petitioning creditor's 
claim below two hundred and fifty dollars, the 
petition will he dismissed. 

[Cited in Re California Pac. R. Co., Case No. 
2,315.] 

The facts of the case and the nature of the 
pleadings on which the opinion was pro- 

I [Reprinted from 9 N. B. R. 281.] 
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nounced are sufficiently stated therein. (1) In 
suits and proceeding instituted in, or trans- 
ferred to, the federal courts, the same defens- 
es, set-offs and counter claims may be inter- 
posed as could be if they were brought and 
tried in the state tribunals. West v. Aurora 
City, 6 Wall. [73 U. S.] 139; Partridge v. In- 
surance Co., 15 Wall. [82 U. S.] 573. (2) Peti- 
tioner must have a debt, provable under the 
bankrupt law, of two hundred and fifty dol- 
lars after allowing all just credits, set-offs 
and counter claims. In re Ouimette [Case 
No. 10,622]; In re Cornwall [Id. 3,250]; 
Bump, Bank. (6th Bd.) 47, 48. (3) Unliqui- 
dated damages are proper subject of counter 
claim under the laws of the state of Missouri, 
where the suit is on contract, and the dam- 
ages also arise from the breach of contract 
Hay V. Short, 49 Mo. 139; Gordon v. Bruner, 
Id. 570; Davidson v. Remington, 12 How. 
Prac. 310; Gage v. Angell, 8 How. Prac. 
335; Lemon v. Trull, 13 How. Prac. 248; 
Jones V. Moore, 42 Mo. 413. 

I. N. Litton and Ewing & Smith, for peti- 
tioner. 

Johnson & Botsford and McMillan Bros., 
for debtor. 

KREKEL, District Judge. The Pacific 
Railroad files its petition to have the Osage 
Valley & Southern Elansas Railroad declared 
bankrupt^ and after setting out formal re- 
quirepients, alleges that its demand origi- 
nates in the violations of the conditions of a 
lease made by the Osage Valley & Southern 
Kansas Railroad on the 10th day of Septem- 
ber, 1868, for thirty years, of its Boonville 
and Tipton road, to the petitioner; that by 
a provision of said lease it' was to have the 
use and possession of its Boonville depot and 
grounds, of which it has been deprived by 
judgment in favor of an adverse claimant, 
and had damages and costs to pay; that by 
another provision of said lease, the Osage 
Valley & Southern Kinsas Railroad was to 
fence the one-half of said railroad in two, 
and the whole thereof witliin five, years from 
the date of the lease, which it failed to do, 
and for which failure damages are also claim- 
ed. The acts of baribruptcy are charged to 
be the sufiCering and procuring of its property 
to be taken on legal process with intent to 
give a preference, and with, intent to defeat 
and delay the operation of the bankrupt law 
[of 1867 (14 Stat 517)]. To this petition the 
Osage Valley & Southern Kansas Railroad 
ffies an answer denying the acts of bankrupt- 
cy, and, further, that the Pacific Railroad is a 
creditor, or has a demand against it As a 
defense to the claim of petitioner, the Osage 
Valley & Southern Kansas Railroad sets up 
and claims damages growing out of obliga- 
tions assumed and undertaken on the part of 
the Pacific Company in the lease aforesaid, 
and asks that such damages may be allowed 
as a set-off and counter claim, averring that 
on a settlement of their demands, the Pacific 
Railroad will be indebted to the Osage Valley 
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& Southern Kansas Railroad. Tlie attorneys 
for the Pacific Kailroad file their motion to 
strike out so much of defendant's answer as 
refers to unliquidated damages. This motion 
raises the question: is the claim for unliqui- 
dated damages ayailahle as a set-off or coun- 
ter claim? This question must he solved hy 
the provisions of the bankrupt act; for what- 
ever force may be given to the act of con- 
gress of June 1st, 1872 [17 Stat 196], provid- 
ing for the assimilating of the practice and 
pleadings of federal courts to that of the 
state courts, neither that act nor the bank- 
rupt law has done away with the distinction 
between law and equity, although the bank- 
rupt act, as we shall presently see, seems in 
some of its enactments to disregard It. Au- 
thority for this may be found in the consti- 
tutional grant of power to congress "to es- 
tablish uniform laws on the subject of bank- 
ruptcy throughout the United States." 

This grant, so far as limitations are con- 
cerned, leaves it for the national legislature 
to enact whatever provisions of law it may 
deem best to accomplish the constitutional ob- 
ject The first section of the bankrupt act 
constitutes the district courts of the United 
States courts of bankruptcy, and confers on 
them original jurisdiction in their respective 
districts in all matters and proceedings in 
bankruptcy, and they are thereby authorized 
"to hear and adjudicate upon the same, ac- 
cording to the provisions of tiiis act, providing 
that the jinrisdlction hereby conferred shall 
extend to all cases and controversies arising 
between the bankrupt and any creditor or 
creditors who shall claim any debt or de- 
mand imder the bankruptcy." The jurisdic- 
tional grants, however ample, need not come 
in conflict with the maintaining of the distinc- 
tion between law and equity; yet when we 
come to the provisions of the second section 
of the act giving the circuit courts of the 
United States a general superintendence and 
jurisdiction of all cases and questions aris- 
ing under it and providing that they "may, 
upon bill, petition or other proper process of 
any party aggrieved, hear and determine the 
cases as a court of equity," it would appear 
that congress, by these provisions, sought to 
meet a peculiar class of cases, having tiieir 
origin in the bankrupt act, in which law and 
equity were blended. But the jurisdiction to 
hear and determine the matters in contro- 
versy does not exclusively depend on the con- 
struction given to the provision in the sec- 
tions cited. The last clause of the nine- 
teenth section of the act under considera- 
tion, provides that "if any bankrupt shall be 
liable for unliquidated damages arising out 
of any contract or promise, * * '* the 
court may cause such damages to be as- 
sessed in such a mode as it may deem best; 
and the sum so assessed may be proven 
against the estate." Thus it is seen that 
by direct provision, unliquidated damages, 
growing out of any contract or promise, 
when assessed, are provable debts, and, be- 



ing provable debts, under the view of the 
court, may be set up by way of defense to 
show that no debt or demand is due to peti- 
tioner entitiing it to have defendant declar- 
ed a bankiTipt 

It is said tiiat the damages must be as- 
sessed before they become a provable debt 
and, before they can be made available as a 
counter claim. While this is true^ the mode 
of assessing Is left to the court "as it may 
deem best" In the settlement of a bank- 
rupt's estate, the court would undoubtedly 
direct the assessment of unliquidated dam- 
ages before allowing it to be proven; but 
this practically amounts to nothing more or 
less than an inquiry as to the amount As 
this court may, by allowing the answer to 
stand, make this its mode for assessing de- 
fendant's damages consistent with the pro- 
visions of law, it will not order the defend- 
ant out of court with its claims, which, if 
sustained, may dispose of the case. While 
this view of the law would allow petitions 
in bankruptcy to be brought on claims for 
unliquidated damages growing out of con- 
tracts or promises, it must be left for the 
courts to determine whether they will, in the 
first instance, deem an assessment by way 
of inquiry, on creditor's petition, a mode 
deemed best to assess unliquidated damages. 
Of this the court entertains serious doubts, 
and declares itself free to act when a case 
shall be presented. The question on the mi> 
tion tmder consideration is, shall a claim for 
unliquidated damages be made available as 
a defense, to show that defendants are not 
indebted to petitioners, and hence that the 
latter have no standing in court? Petition- 
er must have a claim, after all just credits, 
exceeding the amount of two hundred and 
fifty dollars, to entitie it to raise the in- 
quiry as to the facts of banlrruptcy and sol- 
vency of the defendant. That the prima 
facie case made by the petition, proofs and 
exhibits upon which the order to show cause 
issued, may be rebutted, is well settied by 
the almost daily practice of this court, as 
well as adjudicated cases. 

That part of the motion to strike out de- 
fendant's answer covered by this opinion is 
overruled. 



Case Wo. 10,593. 

OSBORN V. McBRIDE. 

[3 Sawy. 590; i 16 N. B. R. 22.] 

District Court D. California. April 5, 1876. 

FiBM Propektt Sold on Juugmbsts and Execu- 
tions AGAINST THE PARTNERS SePABATELT. 

Where judgments had been obtained before 
the commencement of proceedings in bankruptcy 
against each of two partners in trade by a sepa- 
rate creditor of each, and the firm property had 
been sold under executions issued on the 'sepa- 
rate judgments, and purchased by an agent of 
the plaintiff in the separate suits: S'eW,that nei- 

1 [Reported by L, S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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tber he nor bis assignee was entitled to hold 
the property as against the assignee in bank- 
ruptcy of the firm. 
[Cited in Crane v. Morrison, Case No. 8,855; 
Re Sauthoff, Id. 12,380.] 

[This was a suit by R. P. Osborn against 
H. E. McBride.] 

S. P. Hall, for complainant. 
J. W. WInans, for defendant, 

HOFFMAN, District Judge. The facts as 
admitted by the parties at the return of the 
rule to show cause are as follows: On the 
ninth day of October, 1875, Isaac Pollard 
and Alexander A. Cook filed their petition 
praying to be adjudged bankrupts individual- 
ly and as a firm, and on the same day were 
so adjudged. On the fifth day of October, 
three days previously to the commencement 
of the proceedings in bankruptcy, judgments 
were obtained against Pollard and Cook, re- 
spectively, in two several suits instituted 
against them by a separate creditor of each. 
The interest of each in certain leasehold 
property described in the bill was levied on 
by the sheriff, and subsequently sold under 
the several executions. The sale took place 
subsequently to the proceedings in bank- 
ruptcy. No order enjoining the sale had 
been obtained. 

The plaintife in each of the suits was the 
same person. The property was bid in by 
his agent. The interest of Pollard was sold 
for $252.14, and that of Cook for §12T.70. 
The execution against PoUard was for $207 
with interest and costs. That against Cook 
was for §85.65 with interest and costs. Cer- 
tificates of sale were duly issued to the pur- 
chaser at the execution. These certificates 
are alleged to have been subsequently as- 
signed to one J. S. Lutz, a bona fide purchas- 
er for value, and without notice of any ir- 
regularity or invalidity in the sales. They 
were subsequently assigned to the defendant 
who, the bill avers, has since collected rents 
of the sub-tenants, and has sued one of them 
who declines to pay. 

The complainant avers that the leasehold 
property thus sold was the properly of the 
firm and constitutes a part of the joint as- 
sets. I do not deem it necessary at this 
stage of the proceedings to consider the ques- 
tion how far the right of a judgment creditor 
to sell property of the debtor, levied on be- 
fore the commencement of proceedings in 
bankruptcy, is affected by the fact that such 
proceedings have been instituted, and the ti- 
tle of the bankrupt divested before the sale 
is actually made. I will assume that the 
purchaser, at the execution, acquired all the 
lught and title which each of the judgment 
debtors separately had .in the property sold. 
And that the present defendant has succeed- 
ed to those rights. But if the property lev- 
ied on was firm assets, what was the interest 
of each partner, which his separate creditors 
could levy on and apply to the satisfaction of 
their claims? Evidently his interest in the 



firm, 1. e., his share of the surplus that might 
remain after all the partnership debts were 
paid. Mr. Collyer, in his work on Partner- 
ship, states, as undoubted law, that where 
the separate creditor of one partner has tak- 
en partnership property in execution for '^his 
separate debt, the other partners may file 
their bill against the separate creditor, the 
debtor partner and the sheriff, praying a gen- 
eral account of the partnership and payment 
of what is due to them, and that the creditor 
and sheriff may be enjoined from proceeding 
under the execution and selling the stock and 
effects; and a court of equity will give re- 
lief accordingly. Section 831. And the same 
relief is given in favor of the assignees in 
bankruptcy. 15 Ves. 599; 4 Ves. 396. 

In Moody v. Payne, 2 Johns. Ch. 548, Mr. 
Oh. Kent refused to enjoin an execution and 
sale until the partnership accoimts were tak- 
en and liquidated, on the ground of the ab- 
sence of precedents. But Mr. J. Story con- 
siders this an insufficient reason for denying 
the injunction, and Mr. Oh. Kent admits in 
his Commentaries (volume 3, p. 65, 5th Ed., 
in note) that the more fit and suitable rule 
of practice would seem to be to have the ad- 
justment of the partnership accounts precede 
the sale. 

In Douglas v, Winslow, 20 Me. 92, 93, Mr. 
Justice Weston^ speaking of the right of a 
separate creditor to attach the interest of 
one partner in the goods of the firm, says, 
"This right has been repeatedly exercised 
and has never been defeated so far as the 
eases have come to our knowledge, unless in 
behalf of partnership creditors." So in Tap- 
pan V. Blaisdell, 5 N. H. 193, it is said by 
Richardson, C. J., to be "well settled that parfc- 
liership property cannot be holden to pay the 
separate debt of an individual partner until 
all the partnership debts are paid. All that 
can be taken is the interest of the debtor in 
the firm— not the partnership effects them- 
selves, but the right of the partner to a share 
of the surplus that may remain after all the 
debts are paid." 

In Vermont the partnership creditors are 
in equity preferred to separate creditors, out 
of the partnership assets of an insolvent 
firm, notwithstanding the separate creditors 
have first attached those assets. Washburn 
V. Bank of Bellow Falls, 19 Vt 278; Bard- 
well V. Peny, Id. 292. 

Mr." Ch. Kent states the rule to be "that 
partnership effects cannot be taken by at- 
tachment or sold on execution to satisfy a 
creditor of one of the partners only, except 
it be to the extent of the Interest of such sep- 
arate partner in the effects of the settlement 
of all accounts. The sale is made subject to 
the partnership debts, and is, in effect, only 
a sale of the undefined surplus interest of 
the partner defendant, after the partnership 
debts are paid." He adds in a note, "the 
doctrine of moieties is now exploded, and the 
creditors under execution or process of for- 
eign attachment, or assignees of a partner 



OSBORN (Case No. 10,594) 



[IS Fed. Gas. pa^^e 844] 



or purchasers at sheriffs' sales, can take only 
the interest of the debtor in the partnei^hip 
funds, subject to the accounts of the part- 
nership. That interest, and not the partner- 
ship effects is sold, and that interest is mere- 
ly the share found to belong to the debtor 
upon an adjustment in equity of the part- 
nership accounts." See Story, Partn. §§ 261, 
262. Gow, Partn. § 365, says, "The levy un- 
der the execution transfers no part of the 
joint property. It merely gives the right to 
an account." 

I do not understand that these general and, 
indeed, elementary principles are denied. 
But it is contended that the purchaser at the 
executions, or his assignee, may now hold 
the partnership property bought by him freed 
from the claims of the joint creditors, be- 
cause the interest of both parties has been 
levied on and purchased by him, and this ac- 
counting is not now asked for by either part- 
ner. No authority is cited for this position. 
The rights to be protected are those of the 
joint creditors; and perhaps those of the 
separate creditors might be involved if the 
plaintiff in the two suits against the individ- 
ual partners is allowed to appropriate all the 
joint assets. The bankrupt act [of 1867 (14 
Stat. 517)] explicitly directs that the joint as- 
sets shall be first applied to the payment of 
joint debts, and the separate assets to the 
payment of separate debts. The right thus 
given to these classes of creditors, respective- 
ly, is absolute, and must be enforced by the 
court It is conferred by law, and is not 
evolved out of, or through the equity of the 
partners, which is by some supposed to be 
the only foundation of the analogous rule of 
the court of chancery. The sale on execu- 
tion of either or both the partners' interest in 
the joint assets in satisfaction of a separate 
debt gave to the purchaser, as we have seen, 
only an interest in the assets which might 
remain after the payment of the partnership 
debts. The fact that he purchased the in- 
terest of two of the partners sold on separate 
executions, can have no effect to enlarge the 
interest of either acquired on the separate 
sale of that interest He took merely a right 
to an account, and can now hold the partner- 
ship assets only subject to that account, and 
in entire subordination to the claims of the 
joint creditors. If, upon the settlement of 
the joint estate, any surplus should result in 
favor of either of the partners, it will belong 
to the purchaser of the interest of that part- 
ner, provided the judgment be valid and not 
obnoxious to any objection under the bank- 
ruptcy act. This is all the interest which 
the sheriff could sell, or has pretended to 
sell, and all the purchaser could acquire. 

In the case of Menagh v. Whitwell, 52 N. 
T. 149, the question presented in this case 
was elaborately examined. It was there 
held, upon reasons which admit of no an- 
swer, that when a partner sells his interest 
to a stranger, or it is sold upon execution 
against him, his right to have the partner- 



ship debts paid, and his liability tlierefor 
discharged out of the property, are not di- 
vested by the sale. And this right is not 
affected by the fact that the separate inter- 
ests of all the partners are thus disposed of. 
It was further held, that partnership debts 
have, in equity, an inherent priority of claim 
to be discharged out of the partnei-ship prop- 
erty, and as between a firm and its creditors, 
the title of the former to the joint property 
is not divested by any separate transfers to 
strangers by either one or all of the partners 
in payment of their individual debts, or by 
proceedings against them separately with 
reference to their individual interests; and 
when there has been no transfer by the firm, 
and the property remains in specie, and capa- 
ble of being levied upon, it may be followed 
in the hands of those claiming by virtue of 
such transfers or proceedings, and may be 
levied on by a judgment creditor of the firm. 
I consider this authority decisive. 

The 'question whether the leasehold prop- 
erty was firm assets will of course remain 
open to contestation. Premises used by part- 
ners for the purpose of carrying on their 
trade prima facie form part of the partner- 
ship property- Featherstonhaugh v. Fen- 
wick, 17 Ves. 308. But this presumption may 
be rebutted. Until this question can be de- 
termined, and an account taken if the prop- 
erty be found to be firm assets, the injunc 
tion against the defendant must be retained 
Perhaps the more regular course would be 
to appoint a receiver to collect the rents 
pendente lite. But I see no objection to per- 
mitting them to be collected by the assignee, 
to be held by him as a distinct and separate 
fund, and to be accounted for to the defend- 
ant if the property should not be found to be 
firm assets, and the judgments and levies 
prove to be regular and valid, or if, after 
liquidating the partnership accounts, any 
surplus should result in favor of either part- 
ner individually. In the meantime, he should 
be enjoined from parting with the certifi- 
cates, and collecting or attempting to collect 
the rents. 



Case Ko. 10,594. 

OSBORN V. MICHIGAN AIR LINE R. CO. 
et al. 

[2 Flip. 503; 25 Int Rev. Rec. 250; 8 Reporter, 

296; 11 Chi. Leg. News, 367; 4 Gin. 

Law Bui. 553.] i 

Circuit Court E. D. Michigan. Aug., 1879. 

JuRisDiCTjoN — Bill to Impeach por "Praud — 
Averments Necessart — ^When Party Hav- 
ing AS I;iTEBEST MAT INTERVENE. 

1. In a proper case a decree may be im- 
peached collaterally in another court; but where 
a bill is brought to set* aside and declare void a 
decree rendered in this court whether on the 
ground of fraud or otherwise, this court being 
the one in which the decree was rendered, is the 



1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. 4 Cin. Law 
BuL 553, contains only a partial report] 
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only tribunal which can properly take cognizance 
of such a bill. 

2, It has been frequently ruled in the courts 
of the United States that a person, having an in- 
terest though not a party to the suit, may inter- 
vene to assert his rights without reference to 
the citizenship of the parties. 

3. "Where a court has jurisdiction of a suit 
brought to impeach a former decree for fraud, 
if the decree has been carried into execution, 
the par^ complaining of the former decree may 
be put into the situation in which he would have 
been if the decree had not been executed. 

[This was a bill in equity by Rufus Osbom 
against tlie Michigan Air Line Eailroad Com- 
pany and others to set aside a decree alleged 
to have been secured by fraud in a suit 
brought to foreclose a mortgage against the 
railroad. Heard on demurrer.] 

Alfred Kussell, for complainant. 
Meddaugh & Pond, for defendants. 

VVitmEY, District Judge. Complainant was 
a stockholder in the Michigan Air Line Rail- 
road in 1873, when suit was commenced in 
tiliis court to foreclose a mortgage made by 
that corporation to secure bonded indebted- 
ness. '^ Scammon, a trustee, was plaintiff, and 
the corporation and others defendants. The 
railroad corporation, by its directors, appeared 
and answered, and proofs were taken. At the 
hearing, in January, 1875, a decree was en- 
tered against the company for $265,000, and 
for a sale of its road. The sale took place in 
June of last year, defendant Young being the 
purchaser at ?2o,000. In November follow- 
ing, the road was reorganized by Young and 
his associates, under the name of the Michi- 
gan Air Line Railway Company, with a cap- 
ital of §300,000. 

The bill now before the court was filed in 
October, 1877, by the complainant in his own 
behalf, and of all other st^ockholderswlio might 
come in under Ms bill, for the purpose of 
impeaching the decree for fraud and collusion 
on the part of plaintiff and officers of the de- 
fendant railroad company in that suit The 
particular fraud is stated to be a fraudulent 
agreement, signed and introduced at the 
hearing, admitting the indebtedness which 
was decreed. The prayer is that the decree 
be declared fraudulent and void, and that the 
sale be set aside. Other matters are stated in 
the bill not necessai*y to refer to, except that 
it is stated, as an excuse for delay in bringing 
this bill, that complainant was ignorant of 
the foreclosure suit, and did not discover the 
fraud until after ihe decree had been exe- 
cuted, from which time he had been diligent, 
etc. It should further be said that the bill 
alleges notice of the alleged fraud to the pur- 
chaser xmder the foreclosure sale, to those 
who are connected with him in the new cor- 
poration, and to the corporation itself. It also 
appears by the bill that complainant is a citi- 
zen of Michigan, and that both the defendant 
corporations named in the suit are Michigan 
corporations, and were citizens of the same 
state as complainant 



Demurrers were interposed, under which 
several questions have been presented for 
consideration. The most important is juris- 
dictional, growing out of the citizenship of the 
parties referred to. The fact that complain- 
ant and necessary defendants are citizens of 
the same state will defeat jurisdiction in this 
court in any case depending upon the terms 
of the act of congress defining the original 
jurisdiction of the circuit courts of the United 
States. In other words, if this is purely an 
original bill, then jurisdiction exists only 
when the plaintiff and necessary defendants 
are citizens of different states. Again, if this 
is purely a bill of review, there is no juris- 
diction, inasmuch as. more than two years 
elapsed after the decree was rendered before 
this bill was filed; and for this reason all 
matters that point to errors In the decree are 
improperly presented by this bill. 

I entertain the opinion that the question 
whether this bill can be entertained is not 
dependent upon the citizenship of the parties; 
and, also, that this is neither purely an orig- 
inal bill, nor a bill purely of review. It is "be- 
lieved to partake of the nature of an original 
bill, having for its object -the review of the 
proceedings in the original cause, in order to. 
ascertain whether the decree therein should 
be impeached for fraud alleged to have been 
practiced by the parties in obtaining it 
Story, Bq. PI. § 426. If no other court can 
entertain a bill or suit, brought for the pur- 
pose of impeaching such decree for fraud, 
then this bill is necessarily brought here, and 
may, therefore, be said to be the outgrowth: 
of 'the original suit— an incident of it— from 
jurisdiction over which flows the jurisdiction 
to entertain this bill, without reference to the 
citizenship of the parties. 

It is not doubted that in a proper case the 
decree sought to be impeached by this bill 
could be impeached collaterally for fraud in 
another court; but it is believed that no other 
tribunal can properly take jurisdiction of a 
suit brought* for the purpose of declaring 
such decree void, whether for fraud or other- 
wise. The circuit courts of the United States, 
and the courts of the state, are essentially, as 
to each other, foreign forums. Neither can en- 
tertain a suit brought for the purpose of de- 
claring fraudulent and void a judgment or 
decree of the other, precisely as neither can 
entertain a suit brought for the purpose of 
declaring fraudulent and void a judgment or 
decree of the court of ting's bench of Eng- 
land. The judgment in Amory v. Amory 
[Case No. 333] is not believed to conflict 
with the views expressed. 

It has been frequently ruled in the courts 
of the United States, as was shown by 'cases 
cited upon argument, that a person having 
an interest, though not a- party to the suit, 
may intervene to assert his rights, without 
reference to the citizenship of the parties. 
Freeman v. Howe, 24 How. [65 U. S.] 460; 
Buck T. Colbath, 3 Wall. [70 U. S.] 345; Jones 
V. Andrews, 10 Wall. [77 U. S.] 333; Christ- 



OSBORN (Case No. 10,595) 



[18 Fed. Cas. page 846] 



mas V. Russell, 14 Wall. [81 U. S.] 82; [Kear- 
ney V. Denn] 15 Wall. [82 XJ. S.] 195; French 
T. Hay, 22 Wall. [89 U. S.] 252; Campbell v. 
Railroad Co. [Case No. 2,366]. See, also, 
Forbes v. Railroad Co. [Id. 4,926]. 

But it was claimed that when the decree 
has been executed, no such auxiliary or inci- 
dental proceedings can be held. It does not 
appear to me that there should be any such 
limitation. No cases are found supporting 
that view; indeed, no case like the present 
has been found or cited. 

Certain it is, where a court has Jurisdiction 
of a suit brought to impeach a former decree 
for fraud, if the decree has been carried into 
execution, the party complaining of the 
former decree may be put into the situation 
in which he would hare been if the dea-ee 
had not been executed. 6 Mitf. & T. Eq. PI. 
p. 186; Adams, Bq. (Am. Ed.) 832; Story, Eq. 
PI. § 426. 

What the effect would be if the purchaser 
at the sale in execution of such decree had 
no knowledge of the fraud, there is no oc- 
casion to decide, in view of the averment of 
this bill that there was notice. See Shelton 
V. Tiffin, 6 How. [47 U. S.] 183-186, as to 
when a purchaser is protected. 

AVithout further discussion, the objection 
taken on the ground of want of jurisdiction is 
overruled. The question is not clear from 
doubt but this is my judgment 

In conclusion, the bill is regarded in other 
respects substantially defective in making a 
ease for relief. It is not only singularly 
vague and uncertain in its statements, but 
lacks essential averments to make a case for 
the relief prayed. These defects were pointed 
out by counsel for defendants, and will not 
now be repeated. I have thought -possibly 
complainant might obviate all the objec- 
tions to which his bill is obnoxious by 
amendments, and for that reason have in- 
dicated that upon a proper bill the court 
would entertain jurisdiction. The demur- 
rers are sustained for the reason stated. 
Leave, however, is given to complainant to 
amend his bill within thirty days, if he 
shall be advised that a case for relief can 
be presented. Costs are to the respective 
demurrants, including the usual solicitor's 
fees to each. 
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OSBORN v. NICHOLSON et al. 

[1 DiU. 219; 13 Int. Rev. Rec. 106; 6 Am. Law 
Rev. 572.] 1 

Circuit Court, E. D. Arkansas. 1870.2 
Slave Costhacts — Effect Thereon of Beoent 

AmENDMEVTS to the CoXSTITtJTION. 

1. The institution of slavery under the consti- 
tution of the United States, was purely local in 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission. 6 Am. 
Law Rev. 572, contains only a partial report] 

2 [Reversed in 13 Wall. (80 U. S.) 654.] 



its character, and confined to the several states 
where it existed, and was the creature of positive 
law, and this is true of all its incidents. 

2. The constitution of the United States did 
not regard slaves as property, but as persons; 
and it did not establish slavery or give any sanc- 
tion to it save in the single respect of the re- 
turn of fugitives from service. 

3. A remedy on a contract which is against 
sound morals, natural justice, and right, may ex- 
ist by virtue of the positive law under which the 
contract was made; but such remedy can only 
be enforced so long as that law remains in effect. 
As sudh remedy derives all its support from the 
statute, it cannot tor any purpose survive its re- 
peal. 

[Cited in Buckner v. Street Case No. 2,098.] 

4. The new constitution of Arkansas, declar- 
ing that "all contracts for the sale and pur- 
chase of slaves were null and void," is not in 
conflict with the clause of the constitution of 
the United States prohibiting any state from 
passing any law impairing the obligation of 
contracts, which clause does not operate so as 
to perpetuate the institution of slavery or any of 
its incidents, these being matters over which the 
states had imlimited control. 

5. The thirteenth amendment to the constitu- 
tion of the United States ipso facto destroyed 
the institution of slavery and all of its incidents, 
and put an end to all remedies growing out of 
sales of slaves. 

6. In view of the thirteenth and fourteenth 
amendments to the constitulion of the United 
States, a remedy on a contract for the sale of 
slaves is contrary to the spirit of their provisions, 
against public policy, and cannot be maintained. 

[Cited in Buckner v. Street Case No. 2,098.] 

On the 28th of March, 1861, the defendant 
[Young A. G. Nicholson] executed to the 
plaintiff paCenry T. Osborn] his promissory 
note for §1,300, and at the same time the 
plaintiflE executed to the defendant a bill of 
sale in these words: "For the consideration 
of thirteen hundred dollars, I hereby transfer 
all the right title and interest I have to a 
negro boy named Albert, aged about twenty- 
three years. I warrant said negro to be 
sound in body and mind, and a slave for life. 
I also warrant title to said boy clear and per- 
fect" The consideration for the note was 
the negro boy mentioned in the bill of sale, 
and this suit is founded on this note. To the 
plea setting up these facts, and the subse- 
quent emancipation of the slave by the abol- 
ishment of slavery the plaintiff has demurred, 
and the question is thus raised whether the 
plaintiff can recover on a promi^ory note 
the sole consideration for which was a slave. 

Garland & Nash, for plaintiff. 
Watkins & Rose, for defendant 

CALDWELL, District Judge. On the part 
of the plaintiff it is claimed that at the date 
of this contract slaves were property; that 
they were so recognized by the constitution 
of the United States, and the constitution and 
laws of this state, where the contract was 
entered into, and ihat the subsequent aboli- 
tion of slavery by the thirteenth amendment 
of the constitution of the United States and 
the provisions of section fourteen, article fif- 
teen of the constitution of this state, could 
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not affect the vested rights of the plaintiff 
under the former law. 

This is believed to be a full and fair state- 
ment of the grounds upon which the right of 
recovei-y is rested in this class of cases. It 
is assumed that there was not when this con- 
tract was entered into, and is not now, as to 
contracts entered into before slavery was 
abolished, any distinction between a contiuct 
the consideration for which was slaves, and a 
contract made upon any other consideration. 
This is the fatal vice in the argument of 
those who maintain the continued validity 
of these contracts. The general rules they 
lay down with reference to vested rights and 
the effect of a repeal of a statute upon trans- 
actions already concluded, may be sound law, 
and furnish a rule of decision in cases where 
they apply, but like most general rules of 
law, they are subject to exceptions and quali- 
fications. And that they have no application 
to the extent claimed to this case, can- be 
demonstrated by a chain of authorities that 
no court is at liberty to disregard. 

It is obvious that this question cannot be 
determined without an inquiry into the na- 
ture and incidents of slavery, and the rela- 
tion which the national government sustain- 
ed, and now sustains to that institution. 
That slavery is against the law of God and 
the law of nature, that slaves were regarded 
as persons and not property by the constitu- 
tion of the United States, that it was only 
within the slave states they were regarded 
as property, that this status was stamped 
upon them by the local laws of those states 
and limited to their territorial operation, and 
that those laws, though expressed in the 
form of written constitutions and statutes, 
had in their origin no higher or better sanc- 
tion than brute force, and were constantly 
held, even by the courts that enforced them, 
to be contrary to natural right are proposi- 
tions established by the judgments of courts 
and opinions of jm-ists, whose judgments and 
opinions must be held to be conclusive upon 
every court having a decent respect for judi- 
cial precedent and authority. 

I had supposed that no one denied that these 
propositions were sound law, but their soimd- 
ness having been questioned by some judges 
who maintain that it is still obligatory on the 
courts to afford a remedy to the slave trader 
on his slave contracts, a brief reference to 
the authorities supporting them would seem 
to be called for. 

In 1771, a slave named Somerset was taken 
by his master from Virginia, then a British 
colony, to England, and on the refusal of the 
slave to return with his master to Virginia, 
he was sent on board of a ship to "be carried 
to Jamaica and sold as a slave. A habeas 
corpus was granted against the captain of 
the ship to bring up the body of Somerset, 
who was in his possession, in irons, and 
show the cause of his detention. The case 
was heard before the king's bench, and in 
giving the opinion of the court, Lord ilans- 
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field said: "The state of slavery is of such 
a nature that it is incapable of being intro- 
duced on any reasons, moral or political, but 
only by positive law. * * * It is so odious 
that nothing can support it but positive law." 
And the court held that the relation of mas- 
ter and slave would not be recognized in any 
country where slavery did not exist, and that 
the moment a slave got beyond the operation 
of the local law which condemned him to 
slavery, he was free. This decision, pro- 
nounced a centm-y ago, has remained the law 
of England. It was re-aflSrmed with empha- 
sis in 1824, by the court of queen's bench. 

A British merchant residing" in Florida, 
when it was a Spanish province, and slavery 
existed there, owned certain slaves, who es- 
caped and went on board a British vessel ly- 
ing off the coast of Florida. The master of 
the slaves pmsued them and demanded their 
return from the officer in the immediate com- 
mand of the vesseL That officer refused to 
return the slaves, or to compel them to leave 
the ship, and the owner afterwards brought 
suit against him in England for the value of 
the slaves. Holroyd, X, in the course of his 
opinion, says: "Now it appears from the 
facts of the case, that the plaintiff had no 
right in these persons except in their charac- 
ter of slaves, for they were not serving hirn 
under any contract, and according to the 
principles of the English law, such a right 
cannot be considered as warranted by the 
general law of nature. I am of opinion that 
according to the principles of the English 
law, the right to slaves, even in the country 
where such rights are recognized by law, 
must be considered as founded not upon the 
law of nature, but upon the particular law 
of that countiy." And in the same case. 
Chief Justice Best says: "The moment they 
put their feet on board of a British man-of- 
war, not lying within the waters of East 
Florida (where undoubtedly the laws of the 
country would prevail) those persons who 
before had been slaves, were free." 

It was urged in this case that the plaintiff 
was a British subject, that the slaves car- 
ried off by the defendant were property ac- 
cording to the law prevailing in Florida, and 
that though slavery might not exist in Eng- 
land, the comity of nations required that the 
courts of that country should afford him re- 
dress for the loss of his property. In answer 
to this claim, the same learned judge says: 
"The plaintiff, therefore, must recover here 
upon what is called the comitas inter com- 
munitates, but it is a maxim that that can- 
not prevail in any case wnere it violates the 
law of our country, the law of nature, or the 
law of God." And the court, holding that 
slavery was contrary to the law of nature 
and the law of <5od, the defendant had judg- 
ment. Forbes v. Oockbum, 2 Bam. & C. 448, 
9 E. O. L. 199. 

In Phillimore's International Law, a work 
of undoubted authority, it is said: "There is 
a kind of property which it is equally unlaw- 
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ful for states as for individuals to posses- 
property in men. A being endowed ■witb. will, 
intellect, passion, and conscience, cannot be 
acquired and alienated, bought and sold by 
his fellow beings like an inanimate, or an un- 
reflecting and irresponsible thing. The Chris- 
tian world has slowly but irrevocably ar- 
rived at the attainment of this great truth, 
and its sound has at last gone out into all 
lands, and its voice into the ends of the 
world. By general practice, by treaties, by 
the laws and ordinances of enlightened states, 
as well as by the immutable laws of eternal 
justice, it is now indelibly branded as a 
legal as well as a natural crime." Again he 
says: "If the movable property of the sub- 
jects of a state finds its way within the limits 
and jurisdiction of a foreign state, it may be 
claimed, and must be restored to the lawful 
owners. In parts of the American continent, 
slaves are unhappily by municipal law, con- 
sidered as chattels or movable property; a 
slave escapes, or arrives in this country where 
slavery is illegal, he is claimed by his mas- 
ter,— must he be restored? UncLUestionably 
not; upon what grounds? Upon the grounds 
that the status of slavery is contrary both to 
good morals and to fundamental policy." 1 
Phillim. Int. Law, 242, 316, et seq. 

The doctrine established by the English 
cases, is also the law of France. 1 Phillim. 
Int Law, 258, 341. And it has been recog- 
nized by the courts of this country to its 
fullest extent. 

In the case of Rankin v. Lydia, Judge 
Mills, spealiing for the court of appeals of 
Kentucky, says: "In deciding the question 
(of slavery), we disclaim the influence of 
the general principles of liberty, which we 
all admit, and conceive it ought to be de- 
cided by the law as it is, and not as it 
ought to be. Slavery is sanctioned by the 
laws of this state, and the right to hold 
slaves^ under our municipal regulations is 
unquestionable. But we view this as a 
right existing by positive law, of a munici- 
pal character, without foimdation in the law 
of nature, or the unwritten and common 
law." 2 A. K. Marsh. 468. 

In the case of The Aatelope, 10 Wheat. 
[23 TJ. S.] 12, Chief Justice Marshall says: 
"That it (slavery) is contrary to the law of 
nature will scarcely be denied. That every 
man has a natural right to the fruits of his 
own labor, is generally admitted, and that 
no other person can rightfully deprive him 
of those fruits and appropriate them against 
his will, seems to be the necessary result of 
the admission." 

In Dred Scott v. Sandford, 19 How. [60 
U. S.] 624, Mr. Justice Curtis says: "Slav- 
eiT being contrary to natural right, is cre- 
ated only by municipal law. This is not 
only plain in itself, and agreed by all writers 
on the subject, but it is inferable from the 
constitution, and has been esplicitiy declar- 
ed by this court. The constitution refers 
to slaves as 'persons held to service in one 
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state, under the laws thereof.'" Nothing 
can more clearly describe a status created 
by municipal law. 

In Prigg V. Pennsylvania, 10 Pet [35 U. 
S.] 611, this court said: "The state of slav- 
ery is deemed to be a mere municipal reg- 
ulation founded on, and limited to, the range 
of territorial law." And in the same case, 
Mr. Justice McLean says: "The civil law 
throughout the continent of Europe, it is 
believed, without an exception, is that slav- 
ery can exist only within the territory where 
it is established; and that if a slave es- 
cape, or is carried beyond such temtory, 
his master cannot reclaim him, unless by 
virtue of some express stipulation." Id. 
634. And the same learned judge, in speak- 
ing of the relation which the national gov- 
ernment bore to slavery in the states, says: 
"Slavery is emphatically a state institution." 
And in answer to the suggestion that sec- 
tion nine of the state constitution that pro- 
vides "that the migration or transportation 
of such persons as any of the states now ex- 
isting shall think proper to admit, shall not 
be prohibited by congress prior to the year 
1808," was a constitutional recognition of the 
nationality of slavery, he says: "The provi- 
sion shows clearly that congress considered 
slavery a state institution, to be continued 
and regulated by its individual sovereignty, 
and to conciliate that interest the slavje 
trade was continued twenty years, not as a 
general measure, but for the 'benefit of such 
states as shall think proper to encourage 
it'" Two years before the expiration of 
the time allowed for the continuation of the 
slave trade had expired, Mr. Jefferson, in 
his message to congress, used this language: 
"I congratulate you, fellow citizens, on the 
approach of a period at which you may in- 
terpose your authority, constitutionally, to 
withdraw the citizens of the United States 
from all participation in the violation of hu- 
man rights, which has been so long contin- 
ued on the unoffending inhabitants of Afri- 
ca, and which the morality, the reputation 
and the best interests of the country have 
long been eager to proscribe. Although no 
law you can pass can tate the prohibitory 
effect until the first day of the year 1808, 
yet the intervening period is not too long to 
prevent by timely notice, expeditions which 
cannot be completed before that day." 
[Message of President JefEerson to the Ninth 
Congress, 1806.] s 

And no sooner had the right reserved by 
the slave states to continue this infamous 
traflOlc expired, than congr^s passed an act 
declaring the slave trade piracy, to be pun- 
ished with death. And it was only by vir- 
tue of the third section of article 4 of the 
constitution of the United States, that fugi- 
tive slaves could be apprehended in the free 
states and returned to their masters. 
And this provision of the constitution was 
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limited strictly to the case of a person "es- 
caping," and hence the courts imiformly held 
that if a master voluntarily pei-mitted his 
slave to go into a free state, or attempted 
to travel with his slave through a free 
state, the slave was a free man the moment 
he entered the free state. Com. v. Aves, 18 
Pick. 193; Lemmon v. People, 26 Barb. 270; 
People V. Lemmon, 5 Sandf. 681, 20 N. Y. 
562;*Dred Scott v. Sandford [supra], opin- 
ions of Justices McLean and Curtis, and 
cases there cited; Jones v. Van Zandt [Case 
No. 7,501]; Forsyth v. Nash, 4 Mart. (La.) 
385; Ex parte Simmons [Case No. 12,863]. 

That slavery existed in the states inde- 
pendent of the constitution, must be admit- 
ted, but that that instrument gave any sanc- 
tion to slave contracts, or that slavery de- 
rived any support from that instrument, 
save in the single particular already men- 
tioned, is not true; and that it was con- 
ti-ary to the genius and spirit of our insti- 
tutions and the fundamental principle upon 
which our government was founded, will 
scarcely be denied. 

"We Imow that the states might destroy 
property in slaves, without compensation, 
by repealing the laws by which slavery was 
established, and we have seen that the right 
of property in slaves was lost the moment 
they were taken beyond the tenitorial op- 
eration of the laws that made them such. 
"Now this was not, and is not, the case with 
any other species of property. No state 
could deprive its citizens of the right of 
property in their horses and cattle, without 
making compensation, and no state can deny 
to citizens of other states the right to bring 
such property, or any other species of prop- 
erty, with them, into such state. Crossing 
state lines does not affect the title to mov- 
able px'operty of any kind. This right of 
evei-y citizen to dwell in or pass through 
any state in the union, with his movable 
property, is guaranteed by the constitution 
of the United States, and exists by the law 
of nations. But no such right obtained by 
the constitution of the United States, or 
the law of nations, with reference to slaves. 
The right to movable property, and the 
rights growing out of contracts in reference 
to such property, are recognized and upheld 
by the common law of nations. But this 
code of universal obligation, securing to the 
owner his movable property in every state, 
and securing .to all the rights growing out 
of contracts in refexence to such propeity, 
has no application to slavery, and the rights 
growing out of it 

The comity of states and nations does not 
demand the enforcement of slave contracts 
any more than it demands the recognition 
of the claim of the master to his slave, and 
the law of nations, and the common law, 
deny all remedy on contracts and rights 
claimed' by virtue of the slave code, in courts 
of free states. Forbes v. Cochrane, 2 Barn. 
& 0. 448; Story, Confl. Laws, §§ 96, 242, 244, 
18FED.CAS. — 54 



239; Greenwood v. Curtis, 6 Mass. 361, ophi- 
ion of Judge Sedgwick; Sedg. St. & Const 
Law, 72, 73, 88, and note. 

A. contract growing out of the sale of 
slaves depends for its force and validity on 
the laws of the state where it is made, and 
to be performed. In this respect it is not 
different from other conti-aets, but here the 
analogy ceases. 

A slave contract may be valid by the laws- 
of the state where it is made, and while- 
those laws continue it may be enforced, but 
there is no obligation resting on any free 
state to afford a remedy on such contracts. 
Nor was any such obligation imposed on the" 
free states by the constitution of the United 
States. In Com. v. Aves, supra, there is 
an obiter dictum to the contrary. But this 
dictum is referred to by Judge Story, in 
note 5 to section 259, of his Conflict of Laws, 
in language that does not indicate approval; 
and it is in conflict with the text of that 
author, and the learned opinion of Judge 
Sedgwick in Greenwood v. Curtis, 6 Mass. 
361, and, see opinion of Justice Nelson 
[Dred Scott v. Sandford] 19 How. [60 U. S.] 
459 et seq. 

The constitutional inhibition against state 
laws impairing the obligation of contracts 
is not limited in its operation to laws im- 
pairing the obligation of contracts, made and 
to be performed within the state. The law 
Of the contract— the obligation of the con- 
tract,— remains the same, and will be the 
same everywhere and will be the same in 
evei^ tiibunal. But it does not follow that 
the constitution compels this state to en- 
force every species of contracts made in for- 
eign states or other states of this Union, or 
in this state. 

Neither the national nor the state courts 
will enforce contracts against good morals, 
or against religion, or agamst public right, 
nor conti'acts opposed to our national policy 
or national institutions. Such contracts will 
be deemed nullities by the comls of this 
country, although they may be deemed valid 
by the laws of the place where they are 
made. Story, Confl. Laws, §§ 244, 259, 326- 
328, 336, 337. 

"The law of the place where the thing 
happens does not always prevail. In many 
countries a contract may be maintained by 
a courtesan for the price of her prostitution, 
and one may suppose an action to be 
brought here upon such a contract which 
arose in such a country, but that would nev- 
er be allowed in this country." Robinson 
V. Bland, 2 Buitows, 1084. 

Now slavery contained in itself all the 
worst social evils, and the sale of female 
slaves for purposes of prostitution was only 
one of its many revolting features. Will 
any jone be so bold as to affirm that a slave 
contract "entered into in a foreign country, 
and valid by the laws of that country, would 
now be enforced by the courts of this coun- 
try, either state or national? And if nor. 
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why not? Obviously because sueb a con- 
tract is against soimd morals, and natural 
right, and opposed to the constitution and 
policy of our government. Now is there any 
thing in our constitution and policy to-day 
by which the domestic slave trader is put 
in any better position before the courts of 
the country than the foreign slave ti-ader 
would occupy? 

It is said slavery was once lawful in some 
of the states of of the Union, and was tol- 
erated by the constitution of the United 
States. Granted. But it has been abolished 
by the constitution of the United States, 
and of the several states, and that abolish- 
ment has been followed up by acts for the 
enfranchisement of the former slaves, and 
other legislation that indelibly stamp slavery 
and all contracts and rights based on the 
slave code as illegal and void. 

In Lemmon v. People, 20 N. Y. 562, it was 
argued that the state of New York had once 
tolerated slavery, and that a simple abolish- 
ment of that institution by the state ought 
not to be held or construed to preclude a citi- 
zen of a slave state from passing through 
that state with his slaves. In answer to this 
argument the court says: "It cannot affect 
the question that at some time in her history, 
she has tolerated slavery. Without regard 
to time or circumstances, the state may at 
her will change the civil condition of her 
inhabitants, and her domestic policy, and 
proscribe and prohibit that which before had 
existed. Id. 017." 

It is the status, the unjust and the unnat- 
ural relation which the policy of the state 
aims to Suppress, and her policy fails, at 
least in part, if the status be upheld at all. 
Id. 630. If the slave code be now upheld 
and enforced for any purpose whatever; 
save as to matters "commenced, prosecuted, 
and concluded," whilst it was in force, do we 
not give efEeet to a policy opposed to the 
letter of our constitution and laws, and to 
their spirit and avowed policy? By the 
comity of nations we shall be forced to open 
our courts to the foreign, if we open them to 
the domestic, slave trader. We can open 
them to neither. In Greenwood v. Curtis, 
supra. Judge Sedgwick says: "If the con- 
tract on which a remedy is sought be un- 
righteous or immoral, either in its considei-a- 
tion or its stipulations, judgment must be 
rendered for the defendant, unless the court 
be concluded by positive authority operating 
in favor of the plaintiff." And this positive 
authority in such cases must be in force at 
the time the plaintiff seeks his judgment. 

The plaintiff in this case is seeking to en- 
force in this court a contract growing out of 
the sale of slaves, after slavery has been 
abolished by the constitution of the United 
States, the slave code repealed, and such 
transactions made infamous and criminal by 
the laws of the land. It was only by virtue 
of the slave code of the state, that the plain- 
tiff ever could have maintained an action in 



any court on this contract. The common 
law would afford him no remedy, and the 
statute giving the remedy, having been re- 
pealed by article 13 of amendments, of the 
constitution of the United States, he is 
without remedy. 

In Key v, Goodwin, 4 Moore & P. 341, 351, 
Lord Chief Justice Tindal said: "I take ihe 
effect of a repealing statute to be to obliter- 
ate it as completely from the records of 
parliament as if it had never passed, and 
that it must be considered as a law that 
never existed, except for the purpose of 
those actions or suits which were com- 
menced, prosecuted, and concluded whilst it 
was an existing law." In Surtees v. Ellison, 
9 Bam. & C. 752, Lord Chief Justice Ten- 
terden said: "It has long been established 
that when an act of parUament is repealed 
it must be considered (except as to transac- 
tions past and closed) as if it had never ex- 
isted. That is the general rule, and we 
must not destroy that by indulging in con- 
jecture as to the intention of the legislature. 
We are therefore to look at the statute, 6 
Geo. IV. c. 16, as if it were the first thaf 
had ever been passed on the subject of bank- 
ruptcy." And in Dwar. St 676, the rule is 
laid down in these words: "When an act 
of parliament is repealed, it must be consid- 
ered, except as to those transactions passed 
and closed, as if it never existed." In But- 
ler V. Palmer, 1 Hill, 324, 332, Mr. Justice" 
Gowen, after quoting approvingly the rule 
laid down by Lord Chief Justice TindaJ, in 
Key V. Goodwin, says: "It will be perceived 
that the rule laid down in this and several 
other cases, has no respect whatever to the 
circumstances that the repealed statute was 
either of a criminal or of a jurisdictional 
character. Nor is it perceived why in case 
of a civil right an exception is not just as 
practicable in favor of a jurisdiction given 
to enforce the right, as of the right itself." 
And see opinion of Justice Miller, in Steam- 
ship Co. V. Joliffe, 2 Wall. [69 U. S.] 163, and 
cases there cited. 

While a remedy on a contract against sound 
morals and natural justice and right, may 
be given by the force of a positive. law, un- 
der which it was made, and though an ac- 
tion may be maintained on such a contract 
while such law remains in force, no remedy 
can be given on such a contract after the 
repeal of the statute giving the same^ and 
by virtue of which alone the contract ever 
had any validity. 

The rule here laid down does not conflict 
with the doctrine of the supreme court in 
Steamship Co, v. Joliffe, supra. The dis- 
tinction is between things lawful or indiffer- 
ent, and things unlawful and immoral. Con- 
tracts authorized by a statute which are in 
themselves lawful, or at most indifferent, 
and which the parties might have lawfully 
entered into at common law, independent of 
the statute, and on which the common law 
would have afforded a remedy, may be en- 
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forced after the repeal of, the statute under 
-which they were made. 

The common law in such cases affords a 
remedy. But if a statute recognizes the ya- 
lidity of, and gives a remedy to enforce, a 
contract which hy the common consent of 
the whole civilized world is regarded as a 
violation of the law of God and the rights 
of man, the repeal of such a statute takes 
away all remedy on such contract. 

It cannot be enforced under the statute be- 
cause the statute is repealed, and the com- 
mon law will not afford a remedy on such a 
contract. "It is an undoubted principle of 
the common law that it will not lend its 
aid to enforce a contract to do an act that 
is illegal, or which is inconsistent with 
sound morals or public policy; or which 
tends to corrupt or contaminate by improp- 
er influences, the integrity of our social or 
political institutions." Marshall v. Baltimore 
& O. R. Co., 16 How. [57 U. S.] 314, SS'L 

In Jones t. Van Zandt [Case No. 7,501], 
which was an action brought to recover the 
penalty given by the fugitive slave law, of 
1793 [1 Stat. 302], for harboring and con- 
cealing a runaway slave, Mr. Justice McLean 
says: "It is clear the plaintiff has no com- 
mon law right of action for the injury com- 
plained of. He must look exclusively to the 
constitution and act of congress for redress.". 
And where a penalty accrued under the 
same act, and suit was brought therefor, and 
was pending when that act was repealed, by 
the act of 16th September, 1850 [9 Stat. 462], 
the supreme court said: "As the plaintiff's 
right to recover depended entirely on the stat- 
ute, its repeal deprived the court of Jurisdic- 
tion over the subject matter." Norris v. 
Crocker, 13 How. [54 U. S.] 429. 

In Kauffman t. Oliver, 10 Barr. [10 Pa. 
St.] 514, it was held that no action could 
be maintained at common law for harbor- 
ing runaway slaves, or for aiding them to es- 
cape from their ownera And trover would 
not lie at common law for a negro slave, be- 
cause by the common law it was said one 
man could not have a property in another, 
for men were not the subject of property.— 
2 Kent, Comm. 283 et seq. 

The law on this subject is forcibly and suc- 
cinctly stated by Judge Curtis in his opinion 
in Dred Scott v. Sandford, 19 How. [60 U. S.] 
625, in these w'ords: "And not only must the 
status of slavery be created and measured by 
municipal law. but the rights, powers, and 
obligations which grow out of that status 
must be defined, protected, and enforced by 
such laws." 

The rule here laid down is stated with great 
clearness by Justice Nelson, in Kimbro v. Col- 
gate [Case No. 7,778]. By vhrtue of the fourth 
and fifth sections of the act of March 3, 1863, 
[12 Stat. 765], there accrued to the plaintiff 
a right of action to recover back certain smns 
of money paid by him to the defendant. Aft- 
er the money was paid and the right of ac- 
tion had accrued, the act giving the remedy 



was repealed. This was not an action for a 
penalty or forfeiture. To bring his case with- 
in the saving clause of the repealing statute, 
the plaintiff contended that it was a "pro- 
ceeding to recover a sum of money in the 
nature of a penalty or forfeiture." In an- 
swer to this, the learned judge says: "I 
cannot, however, so regard it. The cause of 
action as stated in the declaration, is predi- 
cated upon a right to recover a sum of money 
paid by the plaintiff to the defendants; and 
for aught I see indebitatus assumpsit for 
]poney paid, would have been as appropriatea 
remedy as the special count to which the 
defendants have demurred." And on the 
point of the effect of the repeal of the stat- 
ute, he says: "As the money was paid under 
a contract made in violation of law, there is 
"no ground for the recovery of it back, upon 
the principles of common law; and, as the 
statute which gave the remedy has been re- 
pealed, the cause of action and the suit must, 
upon established principles, fall with the re. 
peal." 

Nor must It be forgotten that the repealing 
statute in this instance emanates from the 
highest power known in our form of govern- 
ment, and is part of the organic law of that 
government Hence there can be no ques- 
tion of the constitutional power of repeal, and 
no objection urged, that the right did not 
reside with the power that effected the re- 
peal to annihilate slavery and all its inci- 
dents, and all rights and obligations grow- 
ing out of it. 

The plaintiff's action must fail on another 
ground. The rule that a contract made and 
to be performed in a certain cQ;untry derives 
its character and obligation from the laws of 
that country, is not better settled than that 
such contract may be dissolved by the laws of 
that country. And but for the limitation on 
the powers of the states in this respect, the 
states of the Union would have possessed the 
power to dissolve all contracts made and to 
be performed within their jurisdiction. But 
the limitation on the states in respect to 
this power is not absolute and universal in 
its application. States may pass insolvent 
laws under, and by virtue of which the obli- 
gation of conti-acts subsequently entered into 
and to be performed hi such states, may be 
discharged. 

And it is now the settied law that states 
may prescribe and declare by their laws pro- 
spectively, what shall be the obligation of all 
contracts made within them: The contracts 
designed to be protected by the clause of the 
constitution in question, are, "contracts by 
which perfect rights— certain, definite, fixed 
private rights of property— are vested," and 
not those rights growing out of measures or 
institutions adopted, undertaken, or affected 
by the body politic, or state government for 
the benefit of all, and which from the very 
necessitj' of the case, and by common con- 
sent, are to be varied, discontinued, or creat- 
ed, as the public good shall require. In 
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such matters, this court has said that the ex- 
treme of abuse "would appear to exist in the 
arraignment of their control over officers and 
suljordinates, in the regulation of their in- 
ternal and exclusive polity, and over the 
modes and extent in which that polity should 
be varied to meet the exigencies of their pe- 
culiar condition. ' Such an abuse would pre- 
vent all action in the state governments, or 
refer the^modes and details of their action to 
the tribunals and authorities of the federal 
government These surely could never have 
been the legitimate purposes of the federal 
constitution." And it was held that the leg- 
islature might abridge the term of an offi- 
cer -without any conflict with the constitution 
of the United States. Butler v. Pennsylva- 
nia, 10 How. [51 TJ. S.] 416. So that it is far 
from being true that states are bound in all 
cases to enforce contracts made within them, 
according to the literal terms of such con- 
tracts. 

And now let us inquire whether the consti- 
tution of the United States takes from a state 
the power to determine at any time the force 
and validity to be given to slave contracts 
made and to be performed in such state. Ob- 
viously if it shall be found on investigation 
that the constitution of the United States treat- 
ed slaves as persons and not as property, 
and left the institution and traffic in slaves 
and all rights growing out of that ti-affic to 
the states themselves, giving no sanction to 
anything connected with the institution, ex- 
cepting so far and so long as the states them- 
selves gave that sanction, then such contracts 
and rights based on, or growing out of that 
institution, may be discharged by state laws, 
the same as though there was no inhibition on 
the states to pass laws impairing the ob- 
ligation of conti-aots. 

The power of congress to regulate com- 
merce with foreign nations and among the 
several states, and -with the Indian tribes 
(section 8, art 1) is plenary and exclusive. 
This power extends to the carrying of per- 
sons as passengers, and to every species of 
property that may lawfully become the sub- 
ject of traffic and commerce among men. 

In 1832, the state of Mississippi adopted a 
constitution which prohibited the introduc- 
tion of slaves into that "state as merchan- 
dise, or for sale." 

In Groves v. Slaughter, 15 Pet [40 U. S.] 
449, it was contended by Mr. Webster that 
this provision of the constitution of Mississip- 
pi was in conflict with that provision of the 
constitution of the United States which con- 
fers on congress the power to regulate com- 
merce between the states. And in his argu- 
ment of that case he says: "The constitu- 
tion recognizes slaves as property. The court 
is called upon to say that the state of Miss- 
issippi may prohibit the transportation into 
that state of any particular article. The 
court will be obliged to find out something 
in the introduction of slaves, difCerent from 
trading in other property." And he contend- 
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ed that if the state of Mississippi could pro- 
hibit the introduction of slave property with- 
in her limits, Massachusetts might prohibit 
the introduction into that state, of cotton 
raised in Mississippi. Mark the answer giv- 
en to this argument Mr. Justice McLean 
speaking for a majority of the court says: 
"By the laws of certain states, slaves arfr 
treated as property, and the constitution of 
Mississippi prohibits their being brought into- 
that state by citizens of other states, for sale, 
or as merchandise. Merchandise is a compre- 
hensive term, and may include every article- 
of traffic, whether foreign or domestic, which 
is properly embraced by a commercial regu- 
lation. But if slaves are considered In some 
of the states as merchandise, that cannot 
divest them of the leading and controUmg 
quality of persons, by which they are desig- 
nated in the constitution. The character of 
property is given them by the local law. 
* * * Could Ohio, in her constitution, have- 
prohibited the introduction into the state of 
the cotton of the South, or the manufactured 
articles of the North? If a state may eser-^ 
cise this power it may establish a non-in- 
tercourse with other states. This, no one 
will pretend, is within the power of a state. 
Such a measure would be repugnant to the 
constitution, and it would strike at the found- 
ation of the Union. « * # But whilst Ohio 
could not proscribe the productions of the- 
South, nor the fabrics of the North, no one- 
doubts its power to prohibit slavery. * * * 
The power over slavery belongs to the states 
respectively. It is local in its character, and 
in its effects; and the transfer or sale of 
slaves cannot be separated from this power. 
It is, indeed, an essential part of it Each, 
state has a right to protect itself against 
the avarice and intrusion of the slave dealer;_ 
to guard its citizens against the inconven- 
iences and dangers of a slave population."- 
And Chief Justice Taney in the same case, 
says: "In mj judgment the power over the- 
subject (slavery) is exclusively with the sev- 
eral states." 

The grant of power to congress to regulate- 
commerce between states, extends to every 
species of property that may lawfully be- 
come the subject of traffic and commerce, 
and the grant is plenary and exclusive. 
Now if slave property was excepted from the- 
operation of this power, on the ground that 
the power over that subject was exclusively 
with the several states, upon what principle 
of logic or rule of construction can it be 
claimed that the constitution of the United 
States throws its protecting shield over the 
slave dealer, and the contracts growing out 
of that traffic? Is not the grant of power 
to congress -to regulate commerce between 
the states as full and absolute as the prohi- 
bition to the states to pass laws impairing 
the obligation of contracts? and if slave prop- 
erty is not embraced in the one case, neithel^ 
are slave contracts embraced in the other ;_ 
but both alike, are matters of state regulation. 
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In Jones v. Van Zandt, supra. Justice Mc- 
Lean says: "The constitution treats slaves 
as persons." The view of Mr. Madison, 
*'who thought itTvrong to admit in the consti- 
tution the idea that there could he property 
In men," seems to have been carried out in 
that most important instrument 

"In the provision respecting the slave 
trade, in fixing the ratio of representation, 
and providing for the reclamation of fugi- 
tives from lahor, slaves "were referred to as 
persons, and in no other respect are they 
considered in the constitution." Justice Mc- 
Lean, in Dred Scott v. Sandford, 19 How. [60 
U. S.i 537. In the same case, Mr. Justice Nel- 
son says: "Except in eases where the pow- 
er is resti-ained by the constitution of the 
United StatetJ, the law of the state is su- 
preme over the subject of slavery within its 
jurisdiction. * * « Whether, therefore, the 
state of Missouri will recognize or give ef- 
fect to the laws of Illinois, within her terri- 
tories, on the subject of slavery, is a ques- 
tion for her to determine. Nor is there any 
constitutional power in this government that 
can rightfully control her." Id. 459. 

And this doctrine was carried to a great 
length in this case, as we shall see. Dr. 
Emerson, while the owner of Dred Scott, 
took him from Missouri to Wisconsin, where 
he at once became a free man, and was law- 
fully married, and children were there born 
of that marriage. Afterwards Scott was 
brought back within, the state of Missouri, 
and the supreme court of that state, and a 
majority of the judges of the supreme court 
of the United States held that, under this 
state of facts, Scott was not entitled to his' 
freedom, on the ground that slavery was 
purely a matter of state regulation, and that 
one state was not bound to give effect to the 
laws of another state, as to slavery, and 
that there was no constitutional power in 
the government of the United States to con- 
trol a state in this regard. The effect of this 
holding was to dissolve a lawful marriage, 
and bastardize the legitimate issue of that 
marriage. 

Against this result Justice Curtis protested 
with great energy. He said: "And I go fur- 
ther: in my opinion, a law of the state of 
Missouri, which should thus annul a mar- 
riage lawfully contracted by these parties, 
while resident in Wisconsin, not in fraud of 
any law of Missouri, or of any right of Dr. 
Emerson, who consented thereto, would be 
a law impairing the obligation of a contract, 
and within the prohibition of the constitu- 
tion of the United Slates. * * « And the 
law does not enable Dr. Emerson, or any 
one claiming under him, to assert a title to 
married persons, as slaves, and thus destroy 
the obligation of the contract of marriage, 
and bastardize their issue, and reduce them 
to slavery." Id. 600, 601. But a majority 
of the court maintained that the right of the 
state of Missouri over the subject of slavery 
within her borders was supreme, thus in ef- 



fect, holding that this right was paramount 
to the obligations of a marriage contract. 

Now if this power of the states over the 
institution of slavery was so absolute and 
uncontrollable as to authorize them to de- 
sti-oy the obligation of the most sacred con- 
tract known in civil society, in the interest 
of slavery, it would be strange indeed, if 
they did not possess the power to annul 
slave contracts in the interests of freedom, 
humanity, and morality. It is a pleasing 
reflection to know that the law laid down in 
this celebrated case, and which was believed 
by many to be at variance with the rights of 
freedom, can now be quoted in support of, 
and is a full authority for, the "rights of the 
states" to abolish slavery, and obliterate all 
contracts relating to it. 

These authorities abundantly establish the 
proposition that slavery was a local, and not 
a national institution, that the states possess- 
ed plenary powers over the whole subject, 
and all rights and obligations gi'owing out of 
it— that it might be introduced or excluded, 
established or abolished, the introduction 
and sale of slaves from other slave states en- 
couraged or prohibited, and the constitution 
of the United States had no bearing on the 
institution, and gave no validity to the traffic 
in slaves, or obligations growing out of that 
traffic, nor in any other manner recognized 
it, save in the single matter of returning 
these who should escape into free states. 
The fugitive slave law was passed to carry 
into effect tliis provision of the constitution, 
and with the passage of that act the consti- 
tutional power of the national government in 
the interest of slavery, or any right growing 
out of it, was exhausted. 

This state in the exercise of her undoubted 
rights over the institution of slavery, and all 
its incidents, has by her constitution abolish- 
ed the institution, and declared that "all con- 
tracts for the sale and purchase of slaves are 
null and void." Const. Ark. art 15, § 14. 
This is the end of the plaintiff's case. Both 
parties to this contract must be held to have 
entered into it with the full knowledge of the 
plenary powers of the- state over the subject 
matter of the contract. 

In reference to contracts of sale, bills of 
sale, mortgages, and notes given for slaves, 
there was an implied condition attached to 
all such contracts, that the laws of the state 
that gave the right might also dissolve it 
This was implied as fully as it is implied 
that the obligation of contract made and to 
be performed within a state may be dis- 
charged under the operation of an insolvent 
law of that state in force at the date of mak- 
ing such contract. Take the case of a mort- 
gage upon slaves, and there were many, at 
the time slavery was abolished. A mort- 
gage is a contract, and of as high an obliga- 
tion as any other contract. Now what be- 
comes of the obligation of such a contract 
after the state in which the mortgaged 
slaves were found abolished slavery? 
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Does the prohibition against impairing the 
obligation of contracts extend to sneh a 
case? Is the mortgage still valid and bind- 
ing, and are the slaves embraced in it except- 
ed from the operation of the constitutional 
provision abolisliing slavery? It must be so, 
if that clause of the constitution Tvas intend- 
ed to protect and uphold, despite the action 
of the states, contracts and rights growing 
out of slavery. Again, talce the ease of a 
contract for the hire of slaves, or a contract 
for the sale and delivery of slaves at a fu- 
ture time, or a note, payable in slaves. 
"What becomes of the obligation of the eon- 
tract in all these cases? Obviously it is im- 
paired, and if the position assumed is a 
sound one, the act of the state in abolishing 
slavery— as to the slaves embraced in such 
contracts— must be held unconstitutional and 
void, because the direct and inevitable effect 
of it would be in the cases supposed, to im- 
pair the obligation of contracts. Yet we 
know no such consideration would be admit- 
ted to control or limit the right of a state to 
deal with this institution. 

It must not be forgotten that this question 
must be determined under the constitution 
of the United States, as it stands now. 
What are its provisions? "Neither slavery 
nor involuntary servitude, except as a pun- 
ishment for crime, whereof the party shall 
have been duly convicted, shall exist within 
the United States, or any place subject, to 
their jurisdiction." Const. Amend, art 13, 
§ 1. "All persons bom or naturalized in the 
United States, and subject to the jurisdiction 
thereof, are citizens of the United States, and 
of the state wherein they reside. No state 
shall make or enforce any law which shall 
abridge the privileges or immunities of citi- 
zens of the United States; nor shall any 
state deprive any person of life, liberty, or 
property, without due process of law, nor 
deny to any person within its jurisdiction 
the equal protection of the laws." Id. art. 
14, § 1. 

Now, with such provisions in the constitu- 
tion of a republic where every human being 
is free, would it not be a strange anomaly if 
there existed in that constitution a principle 
that would coerce the states to open their 
courts to the slave-dealer, and let him recov- 
er therein the fruits of his barbarous traffic? 
No such principle ever did exist in reference 
to such eases, but if there had been, it would 
have been repealed and superseded hj the 
thirteenth and fourteenth amendments above 
quoted. These amendments are of para- 
mount authority. 

In Johnson v. Tompkins [Case No. 7,416], 
Mr. Justice Baldwin, after quoting the lan- 
guage of the constitution, that "This consti- 
tution and the laws which shall be made in 
pursuance thereof shall be the supreme law 
of the land," says, "An amendment to the 
constitution is of still higher authority, for 
it has the effect of controlling and repealing 



the express provisions of the constitution 
itself." 

These amendments are the work of the 
sovereign people of the United States. There 
are no technical rules to obstruct or prevent 
their full operation presently on all persons, 
matters, and things within their scope. Ob- 
ligation of contracts and vested rights, based 
on slavery, cannot be set up to impede or re- 
strain their operation. And no one can es- 
cape from their operation by the cry of the 
"constitution as it was." 

A court can only reply, that under the con- 
stitution as it is, slavery and slave con- 
tracts are outlawed, and that no clause of 
that instrument protects or upholds either. 
If the vicious principle contended for ever 
did lurk in the clause of the constitution re- 
lied upon, it has been extracted therefrom 
by these amendments. 

While the prohibition on the states to pass 
laws impairing the obligation of contracts 
may not be restricted in its operation to 
contracts recognized to be of universal ob- 
ligation, it is clear that it was never intend- 
ed to sanction slavery, or operate to restrict 
or embari-ass the powers of the states over 
that institution and its incidents. We have 
seen that its application to slave contracts 
would result in a prohibition upon the states 
from emancipating all slaves, when and so 
long as such slaves were held under mort- 
gage, or other lien, arising out of a con- 
tract. For in a mortgage, the pledge of 
the property is the very essence of the con- 
tract, and the right to subject the property 
pledged to the payment of the mortgaged 
debt, Is the obligation of that contract. 
More than half of the slaves of the south 
were thus pledged at all times, and if this 
clause can be invoked to uphold slave con- 
tracts, there never was a time when it might 
not have been successfully appealed to by 
the states to stay emancipation. 

It may be hazardous to except any species 
of contract from the operation of that provi- 
sion. I grant that it is; but it must be con- 
strued in the light of all other provisions of 
that instrument, and made to harmonize 
with them, and when so construed it cannot 
ne held to be a prop to slavery and a shield 
to slave-traders. The fear expressed that 
this construction will tend to weaken the be- 
nign influence of this clause over the erratic 
and sometimes unjust action of states in 
their attempts to relieve themselves, or their 
citizens, from the obligation of their con- 
tracts, is not well founded. Slavery was 
emphatically siii generis, and the most astute 
lawyer will be unable to find its analogy un- 
der our constitution. 

Let us next inquire as to the legal effect 
of these amendments on slave contracts, 
viewed Independently of state enactments. 
These amendments were the result of the 
exercise by the people of the United States 
of their own proper and acknowledged sov- 
ereignty, for the purpose of restoring the 
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slaves to their natural rights, and conform- 
ing the institutions and laws of the republic 
and of the several states to the immutahle 
laws of eternal justice, and maldng the fact 
conform to the theory upon which our form 
of government is based. 

By these amendments a living force and 
vitality were imparted to the words of the 
declaration of independence, "that all men 
are created equal;" and to that clause of ar- 
ticle 5 of the constitution of the United 
States, which declares that, "No person shall 
be * * * deprived of life, liberty, and 
property without due process of law." 

The effect of these amendments cannot be 
limited to the mere severance of the legal 
relation of master and slave. They are far- 
reaching in their results. Under them the 
former slave is now a citizen, possessing 
and enjoying all the rights of other citi- 
zens of the republic. Can any one doubt 
that it was the object and purpose of these 
amendments to strike down slavery and all 
its incidents, and all rights of action based 
upon it? 

Cotdd it have been intended that free citi- 
zens should still be the subject matter of liti- 
gation in the courts of justice, as chattels? 
In the case before the court, as in most other 
cases of the sale of slaves, there is a war- 
ranty that the slave is sound in mind and 
body. If this court takes jurisdiction of this 
case, the defendant has a right to set up a 
breach of that warranty as a defense, arid 
this court, in the trial of such an issue, must 
inquire into the mental and physical condi- 
tion of a citizen of the republic, with a view 
of ascertaining his value as a chattel. And 
it may chance that the subject of this in- 
quiry is a juror or officer of the court, and 
indeed it might occur that the judge on the 
bench would be the subject of such an in- 
quiry. The mind revolts at the trial of 
such an issue. It would be giving full force 
and effect to one of the most obnoxious feat- 
tures of the slave code. It. would be placing 
the free man, who may be the subject mat- 
ter of such a suit, in an attitude before the 
court and the country that no free govern- 
ment will permit, jealous of the rights and 
honor of Its citizens, and whose policy is to 
instil into their minds a love of country and 
its ^ee institutions. The government that 
would permit its free citizens to be thus 
degraded in the interest of slavery and 
slave -traders, would be unworthy of the 
name of a free republic. 

The courts are daily in the habit of denying 
a remedy on contracts because they are 
against public policy. In such cases the 
good of the communi^ at large is taken to be 
of more importance than the claim of the in- 
dividual, and the latter must perish when it 
conflicts with the common welfare of society, 
in which that of the claimant is likewise in- 
volved. The courts, under such conditions, 
are often compelled to arbitrate between these 
opposing claims, without any distinct and ar- 
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ticulate legislative rule; they must of their 
own knowledge decide whether public policy 
in the given case is materially afEected, and 
give their judgment accordingly. In this 
case, however, the court is not under the nec- 
essity of resorting to its own knowledge of 
the tendency of the act in question. The thir- 
teenth amendment carries with itself the de- 
nunciation of slavery in every form; and 
tiiat as plainly as if the mischief to be reme- 
died thereby had been expressly recited, and 
the tendency of slavery openly denounced. 
We may safely say that all the reasonable 
premises of the amendment are embraced by 
implication in its language; that it does in 
the same manner declare that slavery is un- 
just, arid not for the best interest of the na- 
tion. As there is no exception, slavery" is 
condemned in all its features. It is well 
known that among these, the sale of slaves, 
with the consequent brealdng up of families, 
was considered as amongst the most odious. 
Is it possible, therefore, to hold that this, of 
the whole institution, alone survives the gen- 
eral destruction, and that the courts are still 
to guard this relic of a condemned system by 
adjusting the balance of justice between the 
buyer and seller imder such painful and ex- 
asperating circumstances?— and this, when 
the evil policy of slavery, in all its parts and 
functions, has been so authoritatively de- 
clared? "Whether this remedy were once 
good, by positive law, is no longer a pertinent 
question, when all the surroundings have 
been so changed as to have changed the fun- 
damental law of tne United States, and of 
every state where slavery was once tolerated. 
Public policy does necessarily change with 
the change of the conditions of society, which 
is no more an objection to this branch of the 
law than it is to any other. The law is not 
a set of dead rules, incapable of expansion or 
growth to meet the altered needs of society. 
The courts must pass on these questions as 
on practical affairs of life, vital in the ac- 
tual present; and the courts will not stultify 
themselves by declining to adjudicate in ref- 
erence to these, and xo these alone; as was 
properly held in the great case of Egerton v.- 
Earl Brownlow, 4 H. L. Cas. 1, 144, 196, 229, 
et seq. That a change in the fundamental 
law and policy of the government does neces- 
sarily operate to destroy the obligation of con- 
tracts and rights of action depending for 
their validity and enforcement on a law and 
policy inconsistent and incompatible with the 
last declared will of the sovereign power, has 
been expressly decided.* While the state of 
Texas was a part of the territory of the re- 
public of Mexico, that government granted 
certain lands in the state of Texas, and one 
of the conditions of the grant was, that the 
grantee should pay a certain sum to aid in 
the erection and maintenance of Roman Cath- 
olic churches, and the support of the clergy 
of that church who administered therein, the 
ceremonies of th^ religion; and this sum 
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was a charge upon the lands, and a burden 
that every grantee, by the terms of his grant, 
bound himself and his grantees to pay and 
discharge. The object and policy of the Sles- 
ican government in imposing this condition 
■was to insure the support and maintenance of 
the Roman Catholic Church which was in 
some measure the established religion of the 
state. 

Subsequently the state of Texas became an 
independent republic, but neither the consti- 
tution nor any law of the republic declared 
the condition in these grants void. But the 
constitution of the republic did declare that 
no religion should be established by law, and 
that every man should be free to worship 
God according to the dictates of his own 
conscience. 

The question of the continued validity of 
the conditions in these grants came before 
the supreme court of Texas, and that court 
held the condition "was discharged by force 
of change of the governments effected by the 
revolution of 1836, and the principle of re- 
ligious liberty incorporated into the organic 
law of the republic, by which freedom of eon- 
science was secured, and religion was eman- 
cipated from the authority." Wheeler v. 
Moody, 9 Tex. 372, 376^ and cases there cited. 
In the case cited there was no express decla- 
ration of the sovereign poweir that the condi- 
tion in these grants Should be void; the bene- 
ficiary was still in existence, and the condi- 
tions could as well be complied with under 
the oBe government as the other, but the 
court held that to enforce its performance 
would be giving force and effect to a princi- 
ple opposed to the spirit and policy of the 
fundamental law, on the subject of religion. 

The fundamental ground on which emanci- 
pation proceeded was, that the right of the 
slave to his freedom was paiamount to the 
claim of his master to treat him as property; 
that slavery was founded in force and vio- 
lence, and contrary to natural right; that no 
vested right of property or action could arise 
out of a relaiion thus erea-fced, and which was 
an ever new and aetlve violation of the law 
of nature, and the inalienable rights of man, 
every moment that it subsisted. 

The last clause of section 4, of article 14, 
declares that "neitlier the United States, nor 
any state, shall assume or pay any debt or ob- 
ligation incurred in aid of insurrection or re- 
bellion against the United States, or any claim 
for the loss or emancipation of any slave; 
but all such debts, obligations, and claims, 
shall be held illegal and void." 

This clause was not inserted to discharge 
the United States and the several states from 
any legal obligation to pay for slaves emanci- 
pated, for no such obligation nad been incur- 
red. It is a limitation on the discretionary 
power of the legislative departments of both 
governments to appropriate money for such 
purpose, independently of any legal obliga- 
tion, and to prevent the agitation and dis- 
turbance that would result from leaving the 



question in that situation. The very lan- 
guage of the constitution itself is conclusive 
on the question. 

The language is not that such claims shall 
not be paid, but that such claims "shall 
be held illegal and void." No court is at 
libeity to hold that a claim is just and legal 
that the constitution of the United States 
bi-ands as "illegal and void." It is true this 
clause of the constitution does not in express 
words include the case of a claim by one citi- 
zen against another for the value of an eman- 
cipated slave; but the spirit of the constitu- 
tion is to be respected no less than its letter. 

And who can doubt that any claim for a 
slave, whether growing oh<- of contract or 
otherwise, is within the spirit of this provi- 
sion? If a claim against the United States 
for a slave emancipated by that government 
is illegal and void, how caai the claim of one 
citizen against another for that same slave be 
held legal and valid? The constitution takes 
from A. slaves he purchased from B., and 
in answer to A,'s claim to be compensated for 
their value, says to him, "Your claim to these 
slaves was founded in force and violence, 
and their right to freedom was paramount 
to your right to treat them as property; your 
claim for compensation is, therefore, illegal 
and void." 

Now, when B. claims from A. the price of 
these slaves, it is claimed that the same con- 
stitution says to him, "JS.'s claim against you 
for these same slaves is legal and valid, and 
you must pay it" Such an interpretation 
would do violence to the whole spirit of the 
constitution, and ir would be giving the high 
sanction of the constitution of the United 
States to a code of justice not much less a 
violation of right, reason, and justice than 
the slave code itself. 

The clause in question is based on the broad 
principle that there shall be no further recog- 
nition by the national government or the 
states of the idea that there could lawful- 
ly be property in man. And this principle 
cuts its way through all vested rights and 
obligation of contracts based on slave codes, 
and operates with full force on claims and 
demands of every character originating in the 
idea that human beings were property, and 
the lawful subject of traffic. o 

This construction is in harmony with the 
spirit of our institutions, and is the neces- 
sary and logical result of the grounds upon 
which slavery was abolished without com- 
pensation to the slaVe owners. Let judgment 
be entered for the defendants on the demur- 
rer. 

The principles here announced are also con- 
clusive of the case of Holmes v. Sevier [not 
reported], pending on the chancery side of 
this court, in which the same judgment is 
rendered. 

Judgment for defendants. 

[This ease wa^ carried by writ of error to the 
supreme court, where the judgment of this court 
was reversed. 13 Wall. (80 U. S.) 654.] 
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Case ISTo, 10,596. 

OSBORNE T. BENSON et al. 

[5 Mason, 157.] i 

Circuit Court, D. Massachusetts. Oct Term, 
1828. 

Mortgages— Taking Kegotiable Notes for the 
Debt — Assigxmest of Mortgage. 

Where a mortgage had been given to one 
partner to secure a debt of a firm, and after the 
failure of the firm, and an assignment of the 
debt, one of the partners entered into an arrange- 
ment with the debtor, without the consent of the 
assignees, by which he took negotiable notes for 
the debt payable on time, and afterwards he 
assigned the mortgage to the other partner, who 
was not party to the arrangement; it was hdd, 
that the mortgage was not estinguished. 

Writ of entry sur intrusion brought by the 
demandant [Daniel Osborne], as administra- 
tor of David Osborne, deceased, upon a 
mortgage, and counting an the seizin of the 
intestate, David Osborne, in fee and in mort- 
gage, and an intrusion by the tenants 
[Joshua Benson and Eliza Benson, his wife] 
after his death. Plea, the general issue. 
At the trial, it appeared in evidence, that 
one David Dean, was entitled to Vaitli part 
of the demanded premises, as heir of one 
Jeremiah Bumstead, who died seized of the 
estate, intestate. Dean, on the 31st of Jan- 
uary, 1823, executed a mortgage to J. B. 
Osborne (who was in partnership with the 
intestate, David Osborne, under the firm 
of D. & J. B. Osborne,) of his share in Bum- 
stead's estate, and purporting to be for the 
security of $500, payable in one yeai* after 
Bumstead's estate was settled. A note dat- 
ed the preceding day (the 30th of January), 
for the same sum, payable to J. B. Osborne, 
at the same time was also executed, and de- 
livered, with the mortgage, to J. B. Osborne. 
On the 28th of July, 1823, J. B. Osborne as- 
signed the same mortgage to the intestate, 
David Osborne. The tenants claimed the 
premises under a subsequent deed from Da- 
vid Dean to the tenant, Eliza Benson (then 
Eliza Griffen), dated the 16th of August, 
1824, and purporting to be a conveyance, in 
consideration of 450 dollars, of all Dean's 
share in Bumstead's estate. The defence 
was, that nothing was due under the mort- 
gage from Dean to Osborne, and that the 
same was fully extinguished, or satisfied. 
The facts were somewhat complicated. ]Sut 
the material facts were these. The iflort- 
gag'e to J. B. Osborne was given upon a 
contract, entered into by Osborne, that the 
firm should deliver to Dean, or his order, 
goods In Boston, to the amount of $500, 
suitable for the Penobscot market and trade 



1 [Reported by William P. Mason, Esqw] 



at Prospect, of such qualities and sorts, &c. 
as Dean, or his agent, should request, on 
the credit stated in the mortgage. A simi- 
lar note and mortgage was executed to J. 
B. Osborne, at the same time, by one Dan- 
iel P. Weeks and • his wife (who was also 
an heir in like degree as Bumstead), for a 
similar consideration. J. B. Osborne gave 
to Dean and Weeks, severally, a note in his 
own name, promising to deliver goods to 
them severally to the amount of §500, as 
above mentioned. Upon the next day (the 
1st of February), these notes were given np 
by the parties, and by consent, a single note 
was given by J. B. Osborne to deliver to 
Dean alone, or his administrator, goods to 
the amount of $1000. On the same day, 
Dean wrote on the same note an order on 
J. B. Osborne, for a delivery of the goods 
to ,Weeks, and to charge them in account 
with Dean. In the same month (FebX'uary), 
the firm of D. & J. B. Osborne delivered 
goods, under the order; to Weeks, to the 
amount of $903.88; and upon a settlement 
of accounts with Dean, on the 25th of April 
1823, it appeared, that the amount then due 
from him to tl^e firm of the Osbornes was 
$1009.97. At that time the Osbornes had 
failed, and the account against Dean had 
been Assigned to' their assignees; but the 
mortg'ages, and notes accompanying the 
same, from Dean and Weeks to J. B. Os- 
borne had not beeil assigned (though intend- 
ed to have been), and' have never since been 
formally assigned to' their assignees. The 
settlement of the account between J. B. Os- 
borne and Dean took place at the house of 
Osborne; and with a view to prevent Dean's 
being then brokeii up in business, it was 
agreed between thetn, that Dean should give 
two negotiable notes for the amount to Os- 
borne, one for $509.97', payable in nine 
months, and one for $500 payable in twelve 
months. Nothing was said, at the time, 
between theni, as to giving up the mort- 
gages, or notes accompan'ying' the same, and 
they were retained hy J. BL Osborne. The 
new notes weVe given accordingly by Dean, 
and the account receipted by Osborne in the 
namie of the fii^m. The assignees had no 
knowledge of, and were not parties or as- 
senting to, this arrangement. Some lime 
aftefwardS a demand was made upon J. B. 
Osborne to deliver up one or other of the 
sets of notes, but he declined doing any 
thing about it. Tbe settlement and division 
of the estate of Buinstead was made in the 
probate office for SufEoik county on the 12th 
of September', 1825. 

Upon these facts', Mr. Parker, for the tenants, 
contended, that the original mortgages to J. 
B. Osborne were extinguished and satisfied 
by the taking of the negotiable notes, under 
the arrangement on the 2oth of April, 1823, 
between Osborne and Dean; and that, con- 
sequently, the subsequent assignment by Os- 
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borne, to the intestate of the demaudant, in 
July, 1823, passed nothing. 

Mr. Bartlett, for the demandant, contend- 
ed, 6 contra, that there was no such extin- 
guishment, or satisfaction under the circum- 
stances. 

STORY, Circuit Justice. My opinion is, 
that upon the facts, as argued, there has 
been no extinguishment or satisfaction of 
the mortgage sued on. If the goods deliv- 
ered were in compliance with the original 
contract, entered into between Dean and J. 
B. Osborne, and on account or the mortgage, 
(which as a matter of fact must be left to 
the jury,) then the mortgage is a valid se- 
curity upon an executed consideration. If 
the goods were not so delivered, then J, B. 
Osborne is still liable on his contract, and 
the mortgage is valid, as founded upon "an 
executory contract, still subsisting and bind- 
ing between the parties. In the latter 
view, the giving of the new notes would be 
wholly immaterial, since they would be in 
payment for other goods. But the pre- 
sumption is so strong, that the goods were 
furnished under the original contract, that 
it seems difficult to resist it. Taking the 
fact to be so, how can the new negotiable 
notes opei-ate as an extinguishment of the 
debt on account? That debt, at the time 
when these notes were given, had been as- 
signed to assignees by the partners, to 
whom it was due. The assignees were ig- 
norant of and not parties to the arrange- 
ment, by which they were received. Dean 
knew of the failure and assignment, and 
consequently knew, that J. B. Osborne had 
no longer any authority to extinguish, or 
receive payment of the debt, or to receive 
negotiable notes for it. These notes were, 
therefore, given without consideration. The 
mortgage given to J. B, Osborne was undoubt- 
edly given in trust for the benefit of the 
partners, and not for J. B. Osborne alone. 
Indeed, it does not appear, that it was the 
intention of the parties to the arrangement 
itself, that the mortgage should be extin- 
guished; or that it should no longer be a se- 
curity for the debt. The inference from the 
acts of the parties is the other way; for it 
was not cancelled or surrendered. They 
may have intended only to substitute a defi- 
nite time for the payment of the debts for 
an indefinite time; a certain, for an uncer- 
tain credit; a protection of Dean from suit 
for nine and twelve months; and that the 
mortgage should still stand security for the 
debt I will leave the facts to the jury, if 
the counsel wishes it; but supposing the 
facts to be, as I have assumed them to be, I 
am of opinion, that there was no extinguish- 
ment of the mortgage in point of law. 

The counsel for the tenants then consented, 
that the latter should be defaulted, which was 
done accordingly. 
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OSBORNE V. BROOKLYN CITY R. 00. 

[5 Blatchf. 366.] 1 

Circuit Court, E. D. New York.- Dec. 5, 1866. 

Jdrisdictiom — Citizenship — Acquiring Title for 
THE PcitPosE of Suit — Street Railways — 
Damage to Abutting LAsnowxEK— Ikdividual, 

ACTIOX. 

1. "Where a plaintifE has otherwise a right to 
sue, by virtue of his citizenship, in a court of 
the United States, it is no objection to the ju- 
risdiction of the court, that he acquired the title 
on which he sues for the purpose of enabling him 
to bring the suit. 

[Cited in Poote v. Hancock, Case No. 4,911; 
Blackburn v. Selma, M. & M. R. Co., Id. 
1,467; McCall v. Town of Hancock, 10 
Fed. 8.] 

2. A person who is not the owner of the fee of 
the land in a street in a dty, over which the 
track of a horse railroad is about to be laid, 
but is only an abutting proprietor, owning up to 
the line of the street, must show special damage 
sustained, or likely to be sustained, by him, dif- 
fering in kind from that afEecting every other lot- 
owner on the street, in order to support an in- 
dividual action by himself to restrain the laying 
of such track. 

[Cited in Van Bokelen v, Brooklyn City R. 

Co., Case No. 16,830. Applied in Currier v. 

West Side Elevated Patent Ry. Co., Id. 3,- 

493. Cited in Lorie v. North Chicago City 

Ry. Co., 32 Fed. 271.] 
[Cited in brief in Neitzey v. Baltimore & P. 

R. Co., 5 D. O. 39.] 

In equity. This was a motion to dissolve 
a provisional injunction. . The bill averred 
that the plaintiff [John H. Osborne] was the 
owner in the fee of certain lots on Greene 
avenue, a public street in the city of Brook- 
lyn, and was also owner in fee of the portion 
of that avenue which extended from the front 
of his lots to the centre of the sti-eet, subject 
only to the public easement; that the defend- 
ants were about laying a city raih-oad track 
through said avenue and upon the land of 
the plaintiff therein, without making com- 
pensation to him or other lot-owners; that 
the laying of such track was without the con- 
sent of the majority of the lot-owners and 
without authority in law; that such use of 
the street would greatly Injure and depreci- 
ate the lots upon it; and that the aid of this 
court, by its writ of injunction, was necessa- 
ry to prevent irreparable injury. Upon this 
bill, a temporary injunction was gi-anted re- 
straining the defendants from laying any 
such track in Greene avenue, with liberty to 
the defendants to move, on the same or ad- 
ditional papers, to dissolve It. This motion 
was made on additional papers. 

William M. Evarts, John C. Dimmicic, and 
John G. Perry, for plaintiff. 

Henry C. Murphy, Grenville T. Jenks, and 
Charles H. Glover, for defendants. 

BENEDICT, District Judge. This case, in 
its present posture, raises questions different 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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from those discussed upon the motion for the 
injunction. The additional papers now read 
show that the plaintiff derives title to the lots 
described in the hill •from one of the parties 
to an action lately pending in the supreme 
court of the state to obtain the same relief 
here sought, and that the deeds to the plain- 
tiff were eseeuted on the day after a similar 
injunction was dissolved by the supreme 
court in that action, and but three or four 
days previous to the filing of the bill in this 
court These deeds, with the otliers pro- 
duced, also show that the land conveyed to 
the plaintiff does not extend to the centre of 
Greene avenue, but terminates at the side of 
the street, and, consequently, that the plain- 
tiff is not the owner in fee, or otherwise, of 
any portion of the land composing Greene 
avenue, but is simply an abutting proprietor. 

Upon these facts, it is insisted on behalf 
of the defendants, that the motive for the 
conveyance of the lots to the plaintiff was, 
manifestly, to transfer to the national courts 
a controversy commenced in the state court, 
and that, under, such circumstances, this 
court, notwithstanding the- discontinuance of 
the suit in the state court, should decline to 
exercise jurisdiction. This objection to the 
proceedings of the plaintiff is not well tali- 
en. The deeds show a legal title conveyed 
to the plaintiff for a valuable considera- 
tion, and it is conceded that he is a citizen 
of New Jersey. This gives the court juris-' 
diction- "The jurisdiction flows from the 
citizenship of the parties. The right to re- 
cover flows from the sufficiency of the title, 
and that Is a matter purposely to be dis- 
cussed upon the trial of the merits." Story, 
J., in Briggs v. French [Case No. 1,871]. So 
long as an actual conveyance has been made, 
it matters not what may have been the mo- 
tive which led to it; and the national courts 
do not decline jurisdiction, although it be 
conceded that the plaintiff has taken title 
for the purpose of enabling resort to be had 
to those courts. This precise point was so 
decided by the supreme court in Smith v. 
Eemochen, 7 How. [4S U. S.] 198. 

But it is further insisted, that, inasmuch as 
the plaintiff is not shown to be the owner in 
fee of any land in the avenue and over which 
the raih'oad is to run, he cannot maintain the 
action in the absence of proof of special dam- 
age. Such is unquestionably the law. As- 
suming that the defendants have no legal 
authority whatever to lay down their tracK 
in Greene avenue, their position is that of 
parties about to erect a public nuisance, 
which affects the right of every person en- 
titled to use Greene avenue as a street, that 
is to say of the whole community. They do 
not propose to enter upon any land of the- 
plaintiff's and the damage occasioned by the 
road to the plaintiff will not be different, in 
kind or degree, from that sustained by every 
other lot-owner upon the avenue. It is dam- 
age resulting from the depreciation of the 
value of lots abutting on the street by reason 



of a railroad running through it, in front of, 
but not over, the plaintiff's land. Now, it is 
well settled, that damage sustained alike by 
all the Individuals of a large cla^s furnishes 
no foundation for an action on the part of a 
single individual of the class. Lansing v. 
Smith, S C!ow. 146; Davis v. Mayor, etc., 14 
N. Y. 506. It was incumbent, therefore, on 
the plaintiff to show some special damage 
sustained, or likely to be sustained, by him. 
differing in kind from that sustained by the 
neighborhood, to entitle him to ask the in- 
terference of the court in his behalf. No 
such damage is pretended to exist, and its 
absence is fatal to the plaintiff on this mo- 
tion. 

The question so much discussed, upon the 
motion for the injunction, whether the grant 
of the right to lay down and use a railroad 
track in a public street, for the purpose of 
transporting passengers about a city in horse 
caxs, is a new burden upon the land on which 
the rails are laid, for which compensation 
must be made, appears now to be out of the 
case, and its discussion is unnecessary herfe. 

For the reasons stated, we are clearly of 
the opinion that the motion should be grant- 
ed, and the injunction be dissolved. 
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OSBORNE et al. v. SHRIEVE et aL 

[3 Mason, 391.] i 

Circuit Court, D. Rhode Island. June Term, 
1824. 

Estate Tail— REarAiKDEK. 

A. devised an estate to his son "I. S. and to 
his male heir" (in the Angular) "and to his 
heirs and assigns for ever; but if it should so 
be, that I. S, should dei)art this life, leaving no 
male heir lawfully begotten of his body as afore- 
said," then to the testator's grandson W. O. in 
fee. Sdd, that I. S. took an estate tail with re- 
mainder over to W. O. on the indefinite failure 
of the issue of I. S. 
[Cited in Buxton v. Uxhridge, 51 Mass. (10 

Mete.) 92; Malcolm v. Malcolm, 57 Mass. 

(3 Gush.) 482. Cited in brief in Brownell 

V. Brownell, 10 R. I. 510-512; Andrews v. 

Lowfchrop, 17 R. I. 60, 20 Atl. 97.] 

Ejectment The case came on upon a 
statement of facts agreed by the parties as 
follows: It is agreed that the plaintiffs 
[Willard Osborne and others] are the heirs 
at law of Weaver Osborne, the grandson of 
the testator William Shrieve; and to whom 
the testator devised the premises demanded 
in manner as set forth in said testator's 
wiU; that the defendants [Nancy Shrieve 
and others] are in possession of the premises 
demanded, devised as aforesaid, and claimed 
by the plaintiffs under said devise; that on 
the 14th of January, 1772, the testator was 

1 [Reported by William P. Mason, Esq.] 
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seized and possessed in Ms own riglit in fee 
simple of the demanded premises, and that 
on said day he made his last "will and testa- 
ment, and executed the same in due form of 
law; that he died seized and possessed in 
his own right as af or^aid of said demanded 
premises; that afterwards, to wit, on the 
9th of May, 1772, said will was duly proved 
and approved, and that the annexed copy 
thereof is a true copy of the original. It is 
agreed, that John Shrieve, the son of the 
testator, named as devisee in said will, had 
at the date of said will a son, and only one 
son then living, lawfully begotten, and who 
survived the testator, but died in the life 
time of his father; that after and upon the 
death of the testator the said John Shrieve 
entered upon and took possession of the 
said demanded premises under the said will; 

that afterwards, to wit, on the , said 

John Shrieve instituted proceedings for suf- 
fering a common recovery of the demanded 
premises to his use, which proceedings were 
such as are detailed in the record thereof, a 
<?opy of which is hereto annexed, Which it is 
agreed is a true copy of the record. It is 
agreed, tbat said John Shrieve died on or 

about the day of July, 1823, leaving 

no son living at his death; that the said 

Weaver Osborne died on or about the 

<iay of , and previous to the death of 

said John Shrieve; and that the plaintiffs are 
his, the said Weaver Osborne's heirs at law. 
It is agreed, that the devise in said will, 
under which arises the controversy between 
the parties, is in the words following,, to wit: 
"Item, I give and bequeath unto my well 
beloved son, John Shrieve, and to his heir 
male lawfully begotten of his body, and to 
his heirs and assigns for ever, all my home- 
stead farm, with all and singular the houses, 
buildings, fences, orcharding, woods, ways, 
watering privileges, and appurtenances there- 
to belonging, reserving for a term, what is 
before reserved, and for the use before men- 
tioned, to him by said son John Shrieve, and 
to his male heir lawfully begotten of hi§ 
body as aforesaid, and to him, his heirs, 
and assigns for ever; but if it should so be 
that my son John Shrieve shall depart this 
life leaving no male heir lawfully begotten 
of his body as aforesaid, then the above- 
said homestead, with all the privileges and 
appurtenances to the same belonging, shall 
descend to be my grandson Weaver Os- 
borne's heirs and assigns for ever." It is 
agreed, that the said John Shrieve, on the 
5th day of April, 1808, made his last will 
and testament, and therein devised the dis< 
puted premises to his wife Anna Shrieve 
<one of the defendants) for life, then to John 
B. Mumford for life, then in fee to Benja- 
min the son of said John B., but if the said 
Benjamin should die in the lifetime of his 
father without legal issue, then to all the 
male children of said John B. in feej and 
that said will on the first September, 1823, 
was duly proved and approved; a copy of 



which will is hereto annexed and agreed to 
be a true copy. It is agreed that the said 
Anna Shrieve one of the defendants is in 
possession of the premises under the devise 
to her in said last will and testament of the 
said John Shrieve, that John Grinnel, the 
other defendant, is tenant under said Anna 
Shrieve, 

Robbins & Searle, for plaintiflf. 
Hunter & Hazard, for defendants. 

STORY, Circuit Justice. This cause has 
been very elaborately argued. I have ex- 
amined all the authorities cited at the bar, 
and beyond them my own researches have 
not been inconsiderable. The result of my 
own judgment, upon the fullest deliberation, 
1 will now endeavour to give in as summary 
a manner as I can. 

The terms of the devise are, "I give and 
bequeath unto my well beloved son John 
Shrieve and to his male heir lawfully be- 
gotten of his body, and to his heirs and as- 
signs for ever, all my homestead farm &c. 
to him my said son John Shrieve and to his 
heir male lawfully begotten of his body as 
aforesaid, and to him, his heirs and assigns 
for ever. But if it should so be, that my 
said son John Shrieve shall depart this life, 
leaving no male heir lawfully begotten of 
his body as aforesaid, then the abovesaid 
homestead with all the privileges &c. shall 
descend to be my grandson Weaver Os- 
borne's, his heirs and assigns for ever." The 
controversy Is between certain devisees 
claiming under John Shrieve, and the heirs 
at law of Weaver Osborne; and the question 
is, what estate John Shrieve took in the 
premises by the above devise of his father. 
If he took an estate for life with remainder 
to his male heir in fee tail, with remainder 
over to Weaver Osborne in fee, then in the 
events, which have happened, the plaintiffs 
are entitled to recover. If, on the other 
hand, John Shrieve took an estate tail, then 
by the recovery suffered by him that estate 
was docked, and the remainder over in fee 
to Weaver Osborne was thereby extin- 
guished, and the defendants are entitled, to 
judgment 

My opinion is, that John Shrieve took un- 
der the devise an estate in fee tail male, and 
that Weaver Osborne took a remainder in 
fee upon the indefinite failure of the issue 
of John Shrieve. My reasons for this opin- 
ion are shortly these. The first clause in 
the devise gives the premises to "John 
Shrieve and his male heir" (in the singular). 
If it had stopped here, it would have given a 
clear fee tail male to John Shrieve. The case 
of White V. Collins, Comyn, 289, and Dubber 
V. Trollope, 2 Amb. 453, are directly in point- 
In the latter case, which was stronger than 
the present, the devise was to T. T. for life, 
and after to his first heir male; and it was 
held a fee tail male in T. T. Lord Chief 
Justice Eyre delivered the opinion of the 
court in a most elaborate argument, in 



[18 Fed. Cas. page 861] 



CCase No. 10,598) OSBORNE 



■wliich he examined all the authorities and 
established, that the words clearly gave an 
estate in fee tail male; and this judgment 
was afterwards affirmed upon a writ of er- 
ror. It is therefore of veiy high authority. 
But the clause does not stop here (i. e. "to 
John Shrieve and his male heir") but the 
words are added "and to his heirs and as- 
signs." If the devise had stopped here, then, 
I conceive, that it would have given an es- 
tate for life to John Shrieve, and an estate 
in fee to his male heir as a purchaser. In 
short, "male heir" could not be, under such 
circumstances, ^s'ords of limitation, but 
words of purchase. This appears to me to 
be clear by the authority of Archer's Case, 
1 Rep, [Coke] 66; Loddington v. Kime, X 
Salic. 224; Long t. Laming, 2 Burrows, 1100, 
1110; and many other cases. See Black- 
burn T. Stables, 2 Ves. & B, 371. I pasg 
over the next words as a mere repetition, 
in the nature of an habendum. But the sub- 
sequent clause of the will controls the io- 
ference deducible from these words, and 
limits their signification, so as to ^iiow, that 
the testator intended a fee tail male in John 
Shrieve, and nothing in his male heir as a 
purchaser. It is, "but if it shoiild so be 
that my son John Shrieve shall depart this 
life,, leaving no male heir-lawfuily begotten, 
&c. (See. then the abovesaid homestead &e. 
shall descend to be my grandson William 
Osborne's, &c." 

In the first place, it is clear from this 
clause, that the testator did not Intend the 
devise to be solely to the son of John Shrieve, 
then born, in fee, under the description of 
"heir male," as deseriptio personse, for the 
estate is intended for the Ijenefit of any per- 
son wbatsoever, who should be the beir male 
of John Shrieve. It is not to pass over to 
Weaver Osborne so long as there shall be 
any beir male of John Shrieve living. In the 
next place, the intention is as clear that, 
upon the failure of issue male, the estate 
should go to Weaver Osborne. The lan- 
guage of the clause cannot be construed to 
restrict the failure of issue male to the 
death of the testator, for that would be a 
construction against the general current of 
authority. Words of this nature have never 
been held, in a devise of freehold estate, to 
import any thing but an indefinite failure 
of issue. If then the estate were to be con- 
strued a fee simple in the heir male of John 
Shrieve, it would entirely defeat the devise 
over to Weaver Osborne, for as an executory 
devise it would be too remote. The testa- 
tor's intention would, in another respect, be 
also defeated. He obviously intended the 
devise for the benefit of the heirs male so 
long as there should be any; but if the first 
heir male could take a fee simple, it would 
be alienable by him, and the descent of the 
estate, even if he retained it, would not be 
in the line of his heirs male, but of his heirs 
generally. So that to effectuate the purposes 
of the testator, it is necessary to construe 



the present devise a fee tail in John Shrieve, 
which ■vslU carry the estate in succession to 
his heirs male, with a reiliainder over, upon 
the indefinite failure of issue, to Weaver 
Osborne. This conclusion is not in the 
slightest degree impugned by the considera- 
tion, that the words are "heir male" instead 
of "heirs male," for the former, as the cases 
above cited abundantly show, may be con- 
strued words of limitation, as well as the 
latter. See Fearne, Rem. (Butler's Ed.) 150, 
160, ITS, 179; Harg. Note, Co. Litt. 8b, note 
45; Blackburn v. Stables, 2 Ves. & B. 367, 
371; Wright v. Pearson, 1 Eden, 119, 12S, 
Even the words "issue" and "issue male," 
which are more usually words of purcliase, 
have often received in the like connection an 
interpretation, as words of limitation. Roe 
T. Grew, 2 Wils, 322; Frank y. Stovin, 3 
East, 548; Denn v. Puckey, 5 Term R. 299; 
Doe V. Applin, 4 Term R. 82; Doe v. CoUis, 
Id. 294; Backhouse v. W-ells, 1 Eq. Gas. Abr. 
184, pi. 27; King v. Burchell, 1 Eden, 424, 
432, and note 433, 

If the ease then were entirely new, I 
should not hesitate to give the construction 
to the devise, which I have already intimat- 
ed, as the only one, which will effectuate 
the general intention of the testator. But 
the question hardly appears to me to be 
open. Where a rule has long prevailed in 
the construction of devises, or courts of law 
in a series of adjudications upon the import 
of mixed clauses, like the present, have 
adopted a uniform interpretation, a depar- 
ture from them cannot but have a tendency 
to shake titles, and deliver the subject over 
to interminable doubts. The case of Good- 
right V. Pullyn, 2 Ld. Raym. 1437, is very 
strongly in point. There the devise was to 

A. for his life, and after the decease of the 
said A. imto the heirs male of the body of 
the said A. lawfully begotten, and his heirs 
for ever; but if the said A. should happen to 
die without such heir male (in the singular), 
then to B. for life, and after his death to the 
use of the heirs male of the body of the said 

B, lawfully issuing, and his Jaeirs for ever. 
It was held, that A. took an estate in fee tail, 
notwithstanding the express limitation of a 
life estate to him, and the clause to the 
heirs male of A. and his heirs for ever, and 
the explanatory clause, jif he should die with- 
out heir male (in the singular). Wright v. 
Pearson, 1 Eden, 119, 1 Amb. 358,— see 
Fearne, Rem. (Butler's Ed.) 12.6,— is to the 
same effect. There, the devise was to A. 
for life, remainder to trustees to support 
contingent remainders, remainder to the use 
of the heirs male of A. lawfully to be be- 
gotten and their heirs; provided that in 
ease A. should die without leaving any is- 
sue male of ids body living at his death, then 
and in such case the premises to be sub- 
jected to the payment of two legacies of 
£100 each, &e. and for default of such issue 
male of A. then to the use of all and every 
his (the testator's) five grand children, or 
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such of Uiem as should he living at the time 
of the failure of the issue male of A., to take 
as tenants in common &c. Upon very full 
argument Lord Keeper Henley held, that A. 
took an estate tail. Then came Denn v. 
Shenton, Cowp. 410, where the devise was 
to A. and the heirs of his hody lawfully to 
he hegotten, and their heirs for ever; hyt In 
case A. should die without leaving issue of 
his hody, then to B. and his heirs for ever. 
Lord aiansfield and the other judges held, 
that A. took a fee tail. Alpass v. Watliins, 
8 Term K. 516, and Morris v. Ward, therein 
cited, proceed upon the same principles, and 
are quite as cogent and decisive upon the con- 
struction of such devises. The case of King 
V. BurcheU, 1 Eden, 424, 1 Amh. 379; 4 Term 
E. 296, note,— see Fearne, Rem. (Butler's 
Ed.) 163, ISO, 183,— is stronger, for there the 
devise was to A. for life^ and after the deter- 
mination of that estate to the issue male of 
A. lawfully hegotten and to his and their 
heirs, share and share alike, and for want 
of such issue, then the issue female of A. 
lawfully begotten to her and her heirs, share 
and share alike, if more than one; and for 
want of such issue, then to B. in fee. Here 
the word "issue" was used, which has been 
often construed a word of purchase, and 
more readily yields to that construction than 
"heir," or "heirs"; and the words "to his 
and their heirs," were added; and yet the 
court held, that A. took fee tail. Roe v. 
Grew, 2 Wils. 322, is of a similar import, and 
this case was recognized and followed in 
Prank T. Stovin, 3 East, 548. I am not 
aware of any case, which shakes the infer- 
ences justly dedueible from these eases, or 
controls the full weight of their authority. 
Doe v. Jesson, 5 Maule & S. 95, looks the 
most the other way; but that is distinguish- 
able, and has been reversed in the house of 
lords, 2 Bligh, 1. Believing, therefore, that 
in so doing I shall follow the plain direction 
of the authorities, and carry the general in- 
tention of the testator into effect, I hold, 
that John Shrieve took an estate tail, and 
that therefore judgment ought to be entered 
for the tenants. Judgment accordingly. 
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OSBORNE V, UNITED STATES. 

[16 Int. Rev. Ree. 1^; 4 Leg. Gaz. 343.] 

Circuit Conrt, B. D. Pennsylvania. Oct. 19, 
1872.1 

iNTEKNAii Revesde— Distiller's Bond— Approv- 
al THOUGH NOT IN ACCORDANCE WITH LaW. 

By section 7 of the act of congress of July 
20, 1868 [15 Stat. 127], imposing taxes on dis- 
tilled spirits, etc., it is required that every dis- 
tiller shall execute a bond with sureties. By 
section 8 of said act, no bond shall be approved 
where there are liens against the lot of ground 
npon which the distillery is situated, unless pri- 
ority of liens is released. The decedent, the de- 
fendant below, became suretj' on a bond, there 

1 [Affirmed in 19 WaU. (86 U. S.) 577.] 
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being such liens in existence not released. The 
assesgor, contrary to the said act of congress, 
approved the bond. Upon a default, suit was 
brought against the surety, and a verdict was 
obtained against him. Upon a plea and demur- 
rer, the district court lidd: that notwithstanding 
the bond was approved contrary to the act of 
congress, the defendant was still liable upon it. 
After argument, the court affirmed the decision 
of the district court. 
[Cited in U. S. v. Hosmer, Case No. 13,394.] 

[Error to the district court of the United 
States for the Eastern district of Pennsyl- 
vania. 

[This was an action by Ann Osborne, ad- 
ministratrix: of Joseph Osborne, upon a dis- 
tiller's bond.] 

McKENNAN, Circuit Judge. The points 
in issue are set forth in the argument on be- 
half of Arm Osborne, administratrix of Jo- 
seph Osborne, plaintiff in error: 

Argument: "By section 7 of *An act im- 
posing taxes on distilled spirits and tobacco, 
and for other purposes,' approved July 20, 
1868 (15 Stat. 127), it is provided: 'That ev- 
ery distiller shall, on filing his notice of in- 
tention to continue or commence business 
with the assessor, before proceeding with 
such business, after the passage of this act, 
and on the 1st of May of each succeeding 
year, make and execute a bond in form pre- 
scribed by the commissioner of internal rev- 
enue, with at least two sureties, to be ap- 
proved by the assessor of the district The 
penal sum of said bond shall not be less 
than double the amount of tax on the spirits 
distilled in his distillery during a period of 
fifteen days, but in no case shall such bond 
be for a less sum than $5,000. The condi- 
tion of the bond shall be, that the principal 
shall faithfully comply with all the provi- 
sions of law; . . . that he will not suffer 
the lot or tract of land on which the dis- 
tillery stands or any part thereof, or any of 
the distilling apparatus, to be encumbered 
by mortgage, judgment, or other lien during 
the time in wmeh he shall cany on said 
business.' 

"By section 8 of the same act It is pro- 
vided: 'That no bond of a distiller shall 
be approved unless he is the owner in fee, 
unencumbered by any mortgage, judgment, 
or other lien, of the lot or tract of land on 
which the distillery is situated, or unless he 
files with the assessor, in connection with 
his notice, tiie written consent of the . . 
judgment creditor or other person having a 
lien thereof, . . expressly stipulating that 
the lien of the United States for taxes and 
penalties shall have priority of such . . 
judgment or other encumbrance.' 

"Under the foregoing sections, the com- 
missioner of internal revenue prescribed the 
form of bond, and on August 3, 1868, by 
series 4, number 7, issued certain regula- 
tions and instructions, which, quoad hoe, 
are in these words: 'Every distiller . . 
before commencing . . must make and ex- 
ecute a bond in form 30 , . with at least 
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two sureties, to be approved by tbe assessor. 
. . Under S no distiller's bond can be ap- 
proved unless (the distiller) file in connec- 
tion with his notice . . the written con- 
sent of the owner of . . any judgment 
creditor, or other person having a lien there- 
on, . . expressly stipulating that the lien 
of the United States for taxes and penalties 
shall have priority- . . This instrument 
must be duly acknowledged and executed 
with all the formalities required in the con- 
veyances of real estate, and must be duly 
recorded before the same is filed with the 
assessor. As the question to the title to the 
real estate is material, the assessor should 
require of the distiller a properly certified 
statement or search of title . . be execut- 
ed to him, and full evidence as to what if 
any liens or encumbrances exist thereon. 
. . No assessor will (section 17) approve 
the bond of any distiller until all the re- 
quirements of law and the regulations . . 
have been complied with.' 8 Int Rev. 
Rec, 58. 

"The section in the latter part of the reg- 
ulations referred to is in haec verba: 'Sec- 
tion 17 (131). . . No assessor shall ap- 
prove the bond of any distiller until all the 
requhrements of the law and all regulations 
made by the commissioner of internal rev- 
enue in relation to distillers in pursuance 
hereof shall have been complied with.* 

"With these in force, the decedent, on 
May 17, 1870, executed a distiller's bond as 
surety, there being, at that time liens thereon. 
Until these were removed or the stipulations 
contained in the act and referred to in the 
regulations of the commissioner of internal 
revenue given, it was believed hy him that the 
bond could not be approved; and without 
an approval, his principal could not lawful- 
ly commence distillation. Notwithstanding 
these express prohibitions, the assessor al- 
lowed distillation, and the distiller became 
indebted to the United States, as appears 
by the verdict, §3,923.80— an amount easily 
collectible by distraint oa and sale of the 
distillery if the priority of lien had been re- 
quired by the assessor in accordance with 
law. 

"On suit being brought for this, the de- 
fendant pleaded, inter alia, as follows (pages 
10 and 11 of record): '(1) And the said de- 
fendant saith, that the said plaintiffs should 
be barred from prosecuting said claim; be- 
cause she says, that pursuant to the act 
under which said writing obligatory was de- 
livered, the same was to create no liability 
on the part of the said Joseph Osborne, un- 
less the lot or tract of land on which the dis- 
tillei*y was situate, was subject to the lien 
of the tax accruing for distilled spirits, prior 
to any other lien. And that the said de- 
fendant saith, at the delivery of said writ- 
ing obhgatory, there were liens against the 
distillery and the lot or tract of land where- 
on the same was erected, in the district 
court in and for the city and county of 



Philadelphia, as follows: "Charles E. Der- 
by et al., S. 69, 178, M. L. D., $1,874.67; J. 
u. Waterman et al., D. 69, 142, M. L. D., 
$2,059.11; James Jones et al., D. 69, 2529 
Oudg.), $4,000.00." And the said defendant 
saith, that the said plaintiffs permitted the 
said Samuel McMullin," without the consent 
of the said defendant to distil spirits in 
said distillery, without previously having the 
owners of said liens to stipulate that the 
lien of said plaintiffs for taxes and penal- 
ties should have priority thereto. And the 
said defendant saith that the said distillery, 
and lot or tract of ground upon which the 
same is erected, was sufficient to secure the 
indebtedness in said declaration set forth, 
if the same had priority to the liens afore- 
said, but Tfras otherwise insufficient And 
this the defendant is ready to verify.' The 
plaintiffs admitted the truth of the plea by 
their demurrer, and this was sustained by a 
judgment in their favor. 

"Under the foregoing it would seem to be 
clear that no liability could accrue on the 
bond until the distiller could lawfully distil; 
and it is equally clear that he could not com- 
mence distillation until the lien of the tax 
was prior. If the assessor allows other- 
wise, his illegal act could not create liability 
on behalf of decedent, but rather fix a lia- 
bility on his own bond. This is a case of a 
bond directed by statute, and in that event 
alone it shall be approved. Its analogy is 
found in bonds not executed according to 
statute, on which no right of action accrues. 
Bradley v. Com., 31 Pa. St 522. The want 
of priority on the bond in question is as ma- 
terial as the want of a second surety on the 
administration bond in the case cited." 

After argument decision of the district 
court affirmed. 

[This judgment was affirmed by the supreme 
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OSOANYAN V. WINCHESTER REPEAT- 
ING ARMS CO. 

[15 Blachf. 79: 17 Am. Law Reg. (N. S ) 626- 
13 Am. Law Rev. 161.] i 

Curcuit Court S. D. New York. July 16, 1878.2 

CONTKACTS—VOID AS AGAISST PdbLTO PoLIOT— 

Plea of the Ge^-eral Issue. 
1. R., an agent of the Turkish government 
came to the United States to buy fire-arms for 
that government. O., the consul-general for that 
government, in New York, procured from R, 
orders for W. to make such fire-arms, and W 
agreed to pay O. a commission" on the amount 
of such orders, W, furnished the fire-arms. O 
then sued W, to recovei the amount of the com- 
mission: Mdd, that the agreement was void, be- 
cause agamst public policy, and that no action 
upon it would lie. 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 
13 Am. Law Rev. 161, contains only a partial re- 
port.] 

2 [Affirmed in 103 U. S. 261.] 



OSCANYAN (Case No. 10,600) 

2. The agreement was a purchase and- sale of 
the ofEcial influence of O. 

3. Such a defence can he set up under a plea 
of the general issue. 

[Action, at law by Ghristoplier Oseanyan 
against the Winchester Kepeating Arms Com- 
pany.] 

Theodore W. Dwight, Richard O'Gorman, 
and Herman H. Shook, for plaintiff. 

Francis N. Bangs and Edmund R. Robin- 
son, for defendant. 

SHirMAN, District Judge. This is an ac- 
tion of assumpsit to recover from the defend- 
ant §136,000, the same being commissions 
which, it is alleged, the defendant agreed 
to pay to tlie plaintifE for his services in ef- 
fecting the sale of fire-arms to the Turldsb 
government, amounting in all to ?1,360,000. 
Tiie plaintiff's counsel, in his opening state- 
ment to the jury, has stated the facts upon 
•which he relies, and whicli facts, it is conced- 
ed, the plaintiff offers to prove and claims to 
be true. Assuming that such facts are true, 
the defendant moves, according to the prac- 
tice in this circuit for a verdict for the de- 
fendant, or for a dismissal of the suit, upon 
the ground that the plaintiff has no legal and 
valid cause of action, upon his own show- 
ing. 

The facts which, for the purpose of the de- 
cision, it is necessary to recite, are as follows: 
The plaintiff is an Armenian Turk, who has 
long resided in this country, and is a per- 
son of education, ability and literary ac- 
complishments. In the years 1869 and 1870, 
he was consul-general for the Ottoman gov- 
ernment in the city of New York. The office 
had no fixed salary, but the incumbent had 
the right to receive certain fees for clear- 
ances of Turkish vessels, or vessels bound for 
Turkey. The duties of the oflace are not stat- 
ed, except so far as can be inferred from 
the title- It is certain, however, that the 
plaintiff was in some sort the representative 
of the Turkish government in this city, and 
was an ackuowledged official of that em- 
pire. In 1869. the Turkish government sent 
Rustan Bey to this country to purchase arms 
and ammunition, or to examine various arms, 
and to i-eport upon and recommend those 
which he should approve, to the proper au- 
thorities in Turkey. Rustan Bey did not 
speak the English language, but was jic- 
quainted with French. He was an old ac- 
quaintance of the plaintiff, and, while in 
this city, made the plaintiff's office his head- 
quarters. As the plaintiff was well versed in 
the English language, all the business per- 
taining to the selection of arms was trans- 
acted by Rustan Bey through the plaintiff. 
The defendant was and is a corporation es- 
tablished in Connecticut, for the manufacture 
of fire-arms, of which corporation Mr. O. P. 
Winchester was, at the time of these transac- 
tions, the president In 1870, the plaintiff 
and Mr. Winchester met each other at the 
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store of Schuyler, Hartley and Graham, when 
Mr. Winchester sought an introduction to the 
plaintiff, through one of the members of their 
firm, and asked the plaintiff to call Rustan 
Bey's attention to the defendant's repeating 
rifle. The plaintiff replied that he had a 
commission on all business or sales which 
were effected through his instrumentality. 
Winchester replied: "We will make that 
right, and agree upon the amount" or words 
to that effect The weapon was exhibited 
by Mr. Oseanyan to Rustan Bey, who did 
not like it. The plaintiff afterwards inform- 
ed Mr. Winchester of this fact, but said that 
he thought he could induce Rustan Bey to in- 
clude the Winchester arm among other sam- 
ples which he was to forward to Tm-key. 
This was done. In January, 1870, Rustan 
Bey received instructions from the sultan to 
examine and report upon the Spencer rifle, 
an arm which had been manufactured in this 
country- The reason for giving this order 
was, that the sultan had heard that a quanti- 
ty of these guns were owned by, and were to 
be sold by. the United States government 
The plaintiff thereupon used all his influence 
(which- is represented to have been great) 
with Rustan Bey to have the Spencer gxm 
discarded, and also used all his influence to 
have Rustan Bey examine the Winchester 
gun. The Turkish officer still did not like the 
arm; but finally, the plamtlff succeeded 
in obtaining from him an order for 1,000 
guns. This order Rustan Bey gave in or- 
der to please the plaintiff, who, he knew, was 
getting a commission, and furthermore, in 
his report, condemned the Spencer gun. Mr. 
Winchester and the plaintiff subsequently 
met and Mr. Winchester was informed that 
the plaintiff had succeeded in getting the 
Spencer gun to be condemned, to which Win- 
chester replied: "Why did you do that? I 
could have furnished you commissions upon 
sale of that gun." The plaintiff replied: 
"Why, the Turkish government could have 
bought of the United States government" The 
Turkish government thereafter invited pro- 
posals for the sale of 20,000 Winchester rifles, 
and ordered fresh samples. Mr. Winchester 
was informed hj the plaintiff of this direc- 
tion, and that he had got an order for 20,000 
guns, and could get an order for 100,000 
more. In this conversation, Winchester was 
also informed of an objection which the 
Turkish government made to the spring of the 
magazine, and was urged to meet and over- 
come the objection. At the same interview 
the plaintiff asked Winchester to put their 
agreement in regard to commissions, In writ- 
ing, which was done. The agreement, which 
was dated March 4th, 1870, is in the fol- 
lowing words: "New Haven, Conn., March 
4th, 1870. Oseanyan, Ottoman Consul-Gen- 
eral— My Dear Sir: In accordance with my 
promise, I now proceed to put in writing the 
agreement or promise I made to you, namely: 
I hereby promise to pay to you a commis- 
sion of ten per cent, upon all sales of arms 
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of our company made to or- by you to the 
Ottoman government, provided only that 
such sale is made at prices and upon terms 
that shall first have our approbation, or be 
authorized by me. I am, very truly, yours, 
O. F. Winchester, Pres. W. R. Arms Co." 
Subsequently, Mr. Winchester informed the 
plaintiff how the objection in regard to the 
spring could be avoided, and that it was in 
fact without foundation. On March 5th, 
1S70, (Ru§tan Bey having forwarded his re- 
port to the Turkish government,) a fresh box 
-of samples was sent to Harid Pasha, the 
Turkish minister of ordnance at Constanti- 
nople. This box arrived at Constantinople 
April 18th, 3870, and was taken to the pal- 
ace of the sultan, who issued his order that 
20,000 guns should be pm*ehased, subject to 
trial of the samples. Harid Pasha received 
the order, and informed the sultan that no 
trial could be made, as no eai-tridges had 
been sent. These had not been shipped on ac- 
count of a statute of the United States which 
prohibited shipping ammunition on ocean 
steamers. This information was returned to 
this country, and Winchester endeavored to 
overcome the difficulty by teiegiuphing that 
he would send cartridges from Berne, Swit- 
zerland, where he had a factory or depot of 
supplies. The cartridges were not in fact 
sent Hustan Bey became excited, as he had 
condemned the Spencer gun through the 
plaintiff's influence, and he feared a repri"^ 
mand from the Turliish government The 
plaintiff endeavored to appease him, and 
went to Winchester, who then said that 
there were no cartridges in Berne. The plain- 
tiff returned to Rustan Bey, who became en- 
raged, and said that he never liked Winches- 
ter's looks, but was mollified by Oseanyan. 
Finally, it was agreed, at the plaintiff's sug- 
gestion, that cartridges should be sent to 
Turkey in a sailing vessel. They were fur- 
nished by the defendant and were so sent. 
The trial was had in Constantinople on July 
3d, 1870, with a favorable result Many 
facts were stated in regard to an attempted" 
revocation by the defendant of the contract 
with the plaintiff, and the attempts of a Bos- 
ton firm to make sales of the defendant's 
arm to the Tiurkish government, and to obtain 
commissions from the defendant all which 
are unimportant in the aspect of the case 
which is presented by this motion. On No- 
vember 9th, 1870, a written contract was en- 
tered into by the defendant with the Turkish 
government for arms to the amount of ?y30,- 
000; and, on August 19th, 1871, another con- 
tract was entered into for the purchase of 
arms from the defendant to the amount of 
$840,000. The plaintiff claims that the pro- 
curing cause of these contracts was the recom- 
mendation of Rustan Bey, which recom- 
mendation was obtained from him through 
the infiuence of the plaintiff. The defendant's 
counsel now moves for a verdict upon the 
ground that the alleged contract with the 
plaintiff for the payment of commissions to 
18fed,oas — 55 
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him upon sales made to the government of 
which he was an officer and trusted adviser, 
by the exercise and through the means of his 
great influence with the purchasing agent of 
that government, is void, as being a eon- 
tract which is corrupt in itself, and which 
is prohibited by morality and public policy. 

The character of the services which the 
plaintiff rendered, and the source or cause 
of their efficiency in obtaining for this arm 
the favor of Rustan Bey and the large orders 
of the Turkish government has been so 
boldly and clearly stated by the plaintiff's 
counsel, that the case is freed from all dis- 
guise. The contract between the plaintiff 
and the defendant was a purchase and sale 
of the plaintiff's official influence as an offi- 
cer of the Turkish government and as the 
manager of the business transactions of Rus- 
tan Bey with American manufacturers, and 
a purchase and sale of the personal influence 
of the plaintiff over Rustan Bey, who was a 
stranger to our language and upon our soil, 
and the transaction was an active and con- 
trolling exercise of the influence, for the ben- 
efit of the defendant ia causing the rejection 
of arms, the purchase of which it was sup- 
posed would not enure to the defendant's 
benefit, and in causing the purchase of the 
defendant's arms by the Turkish govern- 
ment The plaintiff states, through his coun- 
sel, that he caused the rejection of the Spen- 
cer rifie, which the sultan was disposed to 
look upon with favor, because the plaintiff 
supposed that the purchase of this arm 
would be of no pecuniary benefit to the de- 
fendant, and that he caused the purchase 
of the Winchester rifle to an immense 
amount because he was thereby hoping to 
earn large commissions, and because such a 
purchase would enure greatiy to the benefit 
of the defendant. The benefits which would 
enure to the government of which he was 
the commercial representative in this city, 
do not seem to have entered into the consid- 
erations which infiuenced his mind. It is 
true that the plaintiff was not the purchas- 
ing agent of the Turkish government but he 
was its agent and one upon whom the pur- 
chasing agent relied. He was a public offi- 
cer of the government of Turkey. In deliv- 
ering the opinion of the supreme court, in 
Ti-ist y. Child, 21 WaU. [88 U. S.] 4CL, Mr. 
Justice Swayne remarks: "The theory of 
our government is, that all public stations 
are trusts, and that those clothed with them 
are to be animated, in the discharge of their 
duties, solely by considerations of right jus- 
tice and the public good. They are never to 
descend to a lower plane." I am not aware 
that Turkey has laid down any different 
rule for the guidance of the persons whom it 
has charged with the exercise of public 
trusts upon foreign soil. 

It is virtually conceded, that if such a con^ 
tract had been entered into by an official of 
the United States, in regard to commissions 
upon the sale of supplies which might be ef- 
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feeted through his influence or exertions 
with our own government, whether that oflS.- 
cial was the purchasing agent or not, such a 
contract would be against puhlic policy. The 
concession of the counsel is also found in 
the opinion in Tool Company v. Noitis, 2 
Wall. [69 U. S.] 45, in which Mr. Justice 
Field says: "All agreements for pecuniary 
considerations to control the business 'opera- 
tions of the government, * * * are void 
as against public policy, without reference 
to the question whether improper means are 
contemplated or used in their execution. 
The law looks to the general tendency of 
such agreements; and it closes the door to 
temptation, by refusing them recognition in 
any of the courts of the country." But it is 
said that this is the law to be observed by 
public officers in this country, and to be ad- 
ministered by the courts of this country, and 
it does not follow that it is a rule which is to 
be enforced by our courts upon foreign offi- 
cers, in regard to their dealings with foreign 
governments. The principle to which I have 
adverted, in regard to contracts for the use 
of official influence, is not found in a local 
statute; it is not peculiar to this country; 
'it is a principle of morality and of public 
policy enforced in all countries which have a 
thoroughly organized system of law, and 
there is no presumption that it is conti-ary to 
the law of Turkey. 

Again, the contract was entered into in this 
city, by a resident of this city, with a citizen 
of Connecticut. "Matters bearing upon the 
execution, the interpretation and the validity 
of a contract, are determined by the law of 
the place where the contract is made. Mat- 
ters connected with its performance are regu- 
lated by the law prevailing at the place of 
performance." Scudder v. Union Nat. Bank, 
91 TJ. S, 406. Furthermore, it is sought to" 
be enforced in our courts. Not only is it true 
that such a contract is against public policy, 
but its enforcement by a court of justice is 
against public policy. Quoting again from 
the opinion of Mr. Justice Swayne in Trist v. 
Child: "It is a rule of the common law, of 
universal application, that, when a contract, 
express or implied, is tainted with either of 
the vices last named," (i. e., because it is con- 
trary to a constitution or statute, or incon- 
sistent with sound policy and good morals), 
''as to the consideration, or the thing to be 
done, no alleged right, founded upon it, can 
be enforced in a court of justice." 

It is not material that the plaintiff was per- 
mitted to enter into mercantile business by 
Ms government, nor is it material that his 
office was not a salaried one, nor that Rustan 
Bey was aware that the plaintifE was acting 
in the expectation of commissions. Rustan 
Bey was not authorized to condone any acts 
of the plaintiff. Neither do I think it im- 
portant that the Turkish government was 
aware that the plaintiff was in the receipt of 
commissions, for, as has been said, the courts 
of this country are not organized to enforce 



contracts which are repugnant to the prin- 
ciples upon which courts are founded. 

It is strongly urged by the plaintiff, that, 
since the passage of the act known as the 
practice act, approved June 1, 1872 (17 Stat. 
197), and embodied in sections 914, 015, and 
916 of- the Revised Statutes of the United 
States, the pleadings in civil causes, in the 
circuit and district courts, must conform as 
near as may be to the pleadings existing at 
the time, in like causes in the courts of rec- 
ord of the state within which such circuit or 
district court is held, and that, by the Code 
of Px-ocedure of the state of New York, the 
answer must set out specifically the grounds 
of defence which are relied upon, and that 
illegahly of consideration must be specially 
set forth, and that the alleged invalidity of 
this contract is exclusively a matter of de- 
fence, and, if neglected or waived by the de- 
fendant, is not to be regarded by this court. 
The plea in this ease, being the general issue, 
was filed at the October term, 1874. Prior to 
the act of June 1st, 1872, the common law sys- 
tem of process and pleading existed in this 
court, and immediately thereafter, as a mat- 
ter of fact, the system was not substantially 
and materially changed- Common law decla- 
rations were filed, and, if no objection was 
made thereto, the pleadings thereafter were 
conducted under the established common law 
rules. No authoritative decision was ren- 
dered discountenancing such system of plead- 
ing untU. the case of Lewis v. Gould [Case 
No. 8,324], decided in December, 1875. The 
present case was originally brought in a state 
court, and was commenced by a complaint. 
After it was removed to this court a new 
declaration in assumpsit was filed, in accord- 
ance with the existing usage, and the plea of 
the general issue was also filed. In the case 
of Lewis V. Gould [supra], it was held, that 
"the common law forms of pleading are no 
longer necessary in the United States courts 
within the state of New York, nor are they 
admissible, except as they may be deemed to 
be substantially a compliance with the re- 
quirements of the Code of Procedure of the 
state as to pleadings;" and in Bills v. New 
Orleans, etc., R. Co. [Case No. 1,409], it was 
also held, that when a complaint had been 
put in in the state court and the action had 
been removed to this court, no further plead- 
ing on the part of the plaintiff was necessary. 
At common law, prior to the new English 
rules, passed about the year 1833, the defend- 
ant could, under the general Issue, in an ac- 
tion of assumpsit, safely rely upon the de- 
fence that the contract which was sued upon 
was illegal in its inception. 1 Chit. PI. 476, 
477; Gould, PL 330, 332; Steph. PL 162, note; 
Young V. Black, 7 Craneh [11 U. S.] 565; 
Craig V. Missouri, 4 Pet [29 U. S.] 410; An- 
drews V. Pond, 13 Pet. [38 U. S.] 65; "Wilt v. 
Ogden, 13 Johns. 56; Edson v. Weston, 7 
Cow. 278; Young v. Rummell, 2 Hill, 478. 
If, under the decision of Lewis v. Gould, it 
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should now be held that the general issue 
was madmissible, or, if admissible, did not 
pennit the special matter of defence whicb. 
is relied upon, yet the defendant, haying 
pleaded without objection, under a system 
which was recognized as proper at the time 
when the plea was filed, should have the 
right to amend his plea, so as to have the 
benefit of a defence which, goes to the merits, 
and is not merely technical in its character. 

But, the question in regard to the disposi- 
tion of this case does not depend upon rules 
of pleading. The plaintiff, in his opening 
statement, stated the facts which he claimed 
to be true, and upon whifih he should rely. 
It is not suggested that they were not stated 
truthfully. These facts satisfy me that the 
contract was contra bonos mores. Such an 
objection it is not possible for the defendant 
to waive. If he undertakes to waive or to 
disregard it, the duty of the court is still im- 
perative, not to enforce a contract which the 
law regards as injurious to public morals and 
against public policy. • Courts are not open 
for the enforcement of such contracts, and 
will not lend assistance for the recovery of 
claims founded thereon; and it is immaterial 
whether the defendant has or has not form- 
ally taken the objection. The defence is 
allowed, not for the sake of the defendant, 
but of the law itself. The principle is indis- 
pensable to the purity of its administration. 
It will not enforce what it has forbidden and 
denounced. The maxim, ex. dolo malo non 
oritur actio, is limited by no such qualifica- 
tion. The proposition to the contrary strikes 
us as hardly worthy of serious refutation. 
Whenever the illegality appears, whether the 
evidence comes from one side or the other, 
the disclosure is fatal to the case. No con- 
sent of the defendant can neutralize its ef-. 
feet A stipulation, in the most solemn form, 
to waive the objection, would be tainted with 
the vice of the original contract, and void for 
the same reason. Wherever the contamina- 
tion reaches, it destroys. The principle to 
be extracted from all the cases is, that the 
law will not lend its support to a claim found- 
ed upon its violation." Coppell v. Hall, 7 
Wall. [74 U. S.] 542. 

Recurring now to the character of the con- 
tract, there is no confiict in regard to the im- 
portant facts. Upon a given and ascertained 
state of facts, the validity or invalidity of a 
contract is a question of law. There is 
nothing for the jury to pass upon. Upon the 
validity of this contyaet, I do not think that, 
there is a discrepancy between the law as 
expounded by the court of appeals of New 
York and by the United States supreme conrr. 
The cases of Lyon v. Mitchell {36 N. Y. 
235, 682] and Cummins v.. Barculo *[4 Keyes 
(N. Y.) 514] are very far from validating such 
an agreement as is here sued upon. 

In view of the decision in Tool Co. v. Norris, 
2 Wall. [69 U. S.] 45, it is not important to 
ascertain what the precise duties of Mr. Os- 



canyan, as consul-general, were. By virtue 
of his ofl3.ee, and by virtue of his position as 
an officer of the Turkish government here, 
and through his acquaintance with Rustan 
Bey, the plaintifC held close and confidential 
relations with that gentieman. He had an 
influence over him, and was trusted and es- 
teemed by him. The plaintifiC is now seek- 
ing to obtain payment for the exercise of his 
influence over a purchasing agent, which re- 
sulted in procuring a conti-act to furnish sup- 
plies to the government of which both were 
officers at the time of such contract. An 
agreement to pay for such services being 
void, the plaintiff has no cause of action, and 
the motion of the defendant is granted. 

[This cause was carried by writ of error to 
the supreme court, where the judgment of this 
court was affirmed. 103 U. S. 261.] 



Case Ko. 10,601. 

The OSCEOLA. 

[Blatchf. Pr. Cas. 150.] i 

District Court, S. D. New York. AprU, 1862. 

PjtizE— Vessel Taken bs United States at Ap- 
praised Value. 
Vessel condemned as enemy propertr* having 
been appraised by a naval survey, and appropri- 
ated, at that valuation, to the use "of the United 
States at the place of capture. Appraised value 
ordered to be distributed. 

In admiralty. 

BETTS, District Judge. The above sloop 
sailed from New Orleans, under a license 
and pass from the Confederate States cus- 
tom-house at that port, and under the rebel 
flag, about the 7th of December, 1861, and 
was captured on the 11th of that month, off 
Cat Island, in the Mississippi Sound, by 
the United States steamer New London. She 
was a fishing smack, and was appraised by 
a naval survey under the orders of the Unit- 
ed States flag-officer at that post, and was 
retained, at that valuation, in possession of 
the captors, and appropriated to the use of 
the United States. The company of the 
captured vessel were sent to this port and 
examined as witnesses in preparatorio. The 
owner of the vessel resided in New Orleans. 
The master and crew .knew that New Or- 
leans was under blockade when they sailed 
from that port. She was to have returned 
to New Orleans with her catchings of fish. 
No appearance or claim is entered by any 
one in behalf of the vessel or her tackle or 
cargo. It was in the fair discretion of the 
commanding officer to retain -the prize in pos- 
session of the government. Upon the proofs 
it is adjudged that the vessel, her iacMe, 
&c., be condemned to forfeiture as enemy 
property, and that the valuation thereof be 
deposited in the registry of the court for dis- 
tribution. 



1 [Reported by Samuel Blatehford, Esq.] 
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Case No. 10,602. 

The OSCEOLA. 

[Olc. 450.] 1 

District Court, S. D. New York. July, 1846. 

Seamen's Wages — Failure to Produce Arti- 
cles — Evidence of Contents— Excuse— Con- 
tradiction BT Parol — Desertion — Competen- 
cr op Witnesses. 

1. In a suit upon shipping articles by a sea- 
man to recover wages for a voyage, if the ar- 
ticles are not produced by the master or owner 
at the trial, after due requirement by the sea- 
man, his statement of the contents thereof, when 
disputed, will be prima facie evidence of the 
same. 

2. But a call foi the articles at the time of 
trial is not a sufficient requirement, unless it be 
made to appear they are then in presence of 
the court, or directly within the control of the 
master or owner. 

3. Quere, if the statement of the mariner is 
proof of any more than the master is bound by 
section 1 of Act July 20, 1790 [1 Stat.. 131], to 
insert in the articles to wit, "a declaration of 
the voyage, or voyages, term or terms of time, 
for which the seaman or mariner shall be 
shipped" ? 

4. If a seaman ships under articles at Boston, 
in December, 1842, and at New-Orleans in 
March, 1843, and leaves the ship at Bordeaux, 
in June, 1843, and in his libel filed against the 
vessel in this court for wagesi on those voyages, 
he prays "the shipping articles may be produced 
by the master or owner," that is not such notice 
or requirement as will render his statement proof 
of their contents. 

5. When a witness is examined de bene esse 
out of court in an admiralty cause, by the claim- 
ants, and is cross-examined by the libellants, who 
reads the cross-examination in support of his ac- 
tion, he cannot then except to the Competency of 
the witness, because interested in the cause, and 
excludes his testimony ^ven in chief for the 
claimants. 

6. The claimants, on proving a reasonable ex- 
cuse for not producinjr the shipping articles on 
trial, may contradict by parol evidence the state- 
ment of their contents by the mariner, 

7. The statement of the seaman is incom- 
petent evidence to prove services rendered by 
him on board the vessel under the shipping ar- 
ticles. 

8. Quere, whether Act July 20, 1840, § 1, art. 
2 [1 Stat. 394], does not modify section 6 of 
Act. July 20, 1790, in respect to the duty of the 
master or owner to produce shipping articles, by 
causing them now to be deposited in the custom- 
house at the port where the "shipment takes 
place? 

9. A seaman, who alleges in his libel for wages 
that he executed shipping articles for the voy- 
age, cannot daim the right to leave the vessel 
at his option, and that the agreement is void 
under the act of 1840, because the shipping ar- 
ticles are not produced on the trial. 

10. The sale by a part owner (who is also mas- 
ter) of his interest in a vessel before suit brought, 
and a release to him by his co-owners of all lia- 
bility to them, because of any recovery of wa- 
ges against them "or their vessel, render him a 
competent witness in such action against the 
vessel. 

[11. Cited in The John Martin, Case No. 7,- 
357, and in Welcome v. The Yosemite, 18 Fed. 
384, to the point that the statutory evidence is 
necessary to convict a seaman of a desertion, 
which carries a forfeiture of wages, when not 

1 [Reported by Edward R. Olcott, Esq.] 



shown to be willful and with intention not to 
return to the vessel. The desertion punished as 
an offense by the maritime law is defined in the 
same terms and established by the same process 
as it was prior to the act of July 20, 1790.] 

On the 19tli of March, 1846, William Fran- 
ces, a colored seaman, filed a libel against 
the brig, in which lie charges, that In the 
month of December, 1843, he shipped on 
board her at Boston, for a voyage thence to 
New-Orleans, thence to Bordeaux in France, 
and thence back to the United States, Mor- 
gan being her master. That he shipped as 
cook and steward, at §16 per month. That 
he signed shipping articles, containing his 
contract for the voyage, and prays that the 
articles be produced in court. That on the 
20th of December, 1843, the libellant entered 
on board the vessel and into her service, and 
that the vessel sailed with a cargo from Bos- 
ton to Demarara, and thence to New-Or- 
leans, where she arrived safely and delivered 
the cargo, and that the libellant continued on 
board in service of the vessel until April 10, 
1844, when he was taken out of her and con- 
fined in prison at New-Orleans for one month, 
when he was returned again on board; and 
then, at the request of the master, signed 
articles "for the balance of the voyage, at 
$18 per month." That the vessel, on the 
first of May thereafter, sailed from New-Or- 
leans for Bordeaux, and arrived at that port 
with the libellant on board, July 20, 1844, 
where the master illegally discharged him 
from the vessel without paying the wages 
due him. He further alleges that the mas- 
ter detained his clothes in the ship, worth §80, 
and refused to deliver them up to him, and 
he was out of employment at Bordeaux, un- 
til September 1, 1844, and was in the service 
of the vessel eight months and ten days. 
The libel charges obscurely that the master 
agreed when he shipped the libellant not to 
take him to New-Orleans. He claims for 
wages due, $126 06, and §80, the value of his 
clothes. The libel prays an answer, but does 
not demand it under oath. 

The answer was filed May 23, 1846, in the 
name of the owners of the brig, by their 
agent or attorney in fact It alleges that 
Bennett Morgan was master of the brig, and 
on the 18th of December, 1842 (and not 1843), 
the libellant shipped on her as cook at §14 
per month, from Boston to Demarara, and 
one or more ports in the West Indies, and 
back to a port of discharge in the United 
States, and admits lie signed shipping arti- 
cles for the voyage, which they are ready to 
produce as they may be required. They 
aver that he received one month's wages in 
advance; that the vessel sailed from Boston 
December 31, 1842, to Demarara and deliv- 
ered her cargo; thence to St. Thomas, in 
ballast, and thence to New-Orleans, in bal- 
last, where she arrived March 10, 1843, and 
where the voyage ended. That the libellant 
was put in prison there, without the author- 
ity or consent of the master, and was paid 



CIS Fed. Cas. page 869] 



(Case No. 10,602) OSCEOLA 



his wages la full about the 14th of March, 
and gave a receipt in writing therefor; and 
about the same day he shipped as cook, and 
signed articles at the wages of $18 per 
month, for a new voyage to Bilboa, thence 
to one or more ports in Europe, and back to 
a port of discharge In the United States. 
That the vessel arrived at Bilboa and deliv- 
ered her cargo, where ?14 50 was paid the 
libellant, and she proceeded with him to Bor- 
deaux, where she arrived June 5, 1843. On 
the 27th of the same month, as the brig was 
getting under way on her return voyage, the 
libellant deserted from her and took all his 
clothes ashore, and did not leave her with 
the assent or knowledge of the master or 
other officers of the brig, nor did he leave 
any clothes or property of his own with the 
brig. The answer denies that the master 
agreed to discharge the libellant if the vessel' 
was about to proceed to New-Orleans, or 
that any balance of wages was due him. 
The libellant called upon the claimants to 
produce the shipping articles at the trial, and 
rested his case without offering any evidence 
of a previous service of notice on the master 
or vessel to produce the articles on the trial. 
He afterwards read the cross-examination 
of the master of the brig, whose testimony 
had been taken on the part of the claimants; 
and when the libellant offered to put in evi- 
dence the direct examination of the witness 
in the deposition, the libellant objected to 
the testimony, as inadmissible, alleging that 
the master was part owner of the vessel. 

The whole deposition was admitted by the 
court It was taken before a commissioner 
imder the provisions of the act of congress, 
on the 6th of April, 1846. The witness testi- 
fied that he was part owner of the vessel 
when the libellant shipped on board, but had 
sold and conveyed his interest to the claim- 
ants before this suit was commenced. He 
also produced a release to him from the 
claimants of all liabilities to them on ac- 
count of any recovery which should be had 
in this action by the libellant. The evidence 
of the master supported the averments of 
the answer. He also stated, on his examina- 
tion, that he had neither set of shipping arti- 
cles in his possession. He supposed the 
original one was in the custom-house at Bos- 
ton, but did not know where the certified 
copies were. He testified that when the 
vessel arrived in New-Orleans, March 9, 1843, 
and he found he must give bonds in $500 not 
to leave the libellant there, and that the li- 
bellant must also be put in prison until the 
departure of the vessel, he gave him the 
choice of being then discharged and shipping 
in another vessel, for a Northern port, or to 
remain in prison until the brig was ready to 
sail. The libellant elected to be discharged, 
and that the witness then paid his wages in 
full, and took his receipt therefor. All the 
jail fees were also paid by the consignee of 
the vessel. That two or three ddys after, the 
libellant shipped on the voyage as stated in 



the answer, to Bilboa, &c., at $18 per month. 
That one month's wages were paid him in 
advance, and all the residue were paid at 
Bordeaux; and that at the last place the li- 
bellant ran away from, and deserted the ves- 
sel, as she was leaving the port for New-Or- 
leans; and that the vessel was detained 
twenty-four hours in Bordeaux in conse- 
quence, and that nothing was due him from 
the vessel. He had never promised the libel- 
lant not to return with him to New-Orleans. 

A. Nash, for libeUant. 

E. Burr and E. O. Benedict, for claimants. 

BETTS, District Judge. The libellant, in 
the first instance, introduced no testimony on 
the hearing, but relied upon his own state- 
ment of his case in the libel, accompanied 
with a verbal cajl upon the claimants in 
court to produce the shipping articles. The 
deposition of the master of the vessel had 
been taken de bene esse, on the part of the 
claimants, pursuant to the thirtieth section 
of the judiciary act of" September 24, 1789 
[1 Stat. 73], and he had been cross-examined 
on the part of the libellant. The advocates 
of the libellant claimed the right to read that 
cross-examination from the deposition on file 
in court, and excepted to the admissibility of 
the direct examination of the witness, be- 
cause he was part owner of the brig, and in- 
terested in the case; and also, because .the 
shipping contract being in writing, parol evi- 
dence of its contents could not be given by 
the claimants. To obviate any objection to 
the witness because of his interest in tlie 
case, a. formal release, executed and deliv- 
ered to him by the claimants in court, was 
given in evidence, which discharged him 
from all liabilities to them because of any re- 
covery that may be had against them iu fa- 
vor of the libellant for wages earned on the 
voyages in question, or for any property be- 
longing to him left on board the brig; and 
they also relied upon his testimony in the 
deposition that he had sold and conveyed, 
before this action was brought, all his in- 
terest in the brig, to the claimants. The 
exceptions are insufficient to exclude the evi- 
dence on either ground. 

The libellant cannot select a portion of the 
testimony of the master and make it evidence 
for himself, and then ecdude the residue 
which is favorable to the claimants, because 
of the legal incompetency of the master to 
be a witness in the cause. A party who calls 
a witness to testify to the merits of a cause 
renders him a competent witness, for the op- 
posite party; and his entire testimony is thus 
necessarily made admissible against the libel- 
lant, and his general credit is also conceded. 

But if the exception of the libellant pre- 
vails, and the evidence of the master is ex- 
cluded, it may well be doubted whether he 
has furnished sufficient proof in the cause to 
support his action. None other would remain 
than his statement in the libel of the con- 
tents of the shipping articles. The evidence 
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implied from such statement could be car- 
ried no further tlian to prove the shipping 
contract contained those stipulations which 
are prescribed as part of it by act of con- 
gress. The provision of the statute is, "It 
shall be incumbent on the master to produce 
the contract, if required, to ascertain any 
matters in dispute, otherwise the complain- 
ants shall be permitted to state the contents 
thereof, and the proof of the contrary shall 
lie on the master." Act July 20. 1790, § 6. 
By the first section of that act the master of 
any vessel of fifty tons or upwaj?ds, bound 
from a port in the United States to any for- 
eign port, is required, before he proceed on 
such voyage, to make an agreement in writ- 
ing or in print, with every seaman, on board, 
"declaring the voyage or voyages, term or 
terms of time for which such seaman shall 
be shipped," 

The matters in dispute contemplated by 
the statute manifestly are those resting upon 
the stipulations in the shipping articles, and 
upon all sotmd principles of interpretation 
would be restricted to those which congress 
designated as vital to the contract The pen- 
alty or disadvantage incurred by neglecting 
to fulfil the directions of the law is, that the 
master or owner will be bound by the state- 
ments of the mariner in respect to those pro- 
visions, and be further liable to the highest 
rate of wages paid within the last three 
months at that port. Whatever the seaman 
ehot^es to assert, the agreement "declared the 
foyage and term or terms of time of ship- 
ment to be," if disputed, must be deemed to 
be as he states it Between the two versions 
:tt the agreement alleged in these pleadings, 
Ehat stated in. the libel must, to that extent, 
be adopted and executed as the true one; 
but I find no intimation in any authority 
that a seaman acquires the right under that 
provision to set up a contract for himself re- 
lating to any matter not specified in the act 
as a particular which must appeaa* in the 
written or printed agreement How far, then, 
the omission in the act of wages, as one of 
the constituents of the contract to be declared 
In the shipping articles, will permit the state- 
ment of the libellant to be made evidence of 
that particular, may be regarded question- 
able. If, however, under that privilege a sea- 
man has the power to embrace every species 
of obligation the master is capable of enter- 
ing into, he could not have one which would 
supply the further ingredient essential to the 
maintenance of his action— that is,thathehad 
performed the voyage agreed upon. This fact 
can come into existence only after the execu- 
tion of the shipping articles, and is Incapable 
of being proved by their contents any more 
than that of short allowance, injurious treat- 
ment or abandonment of the libellant dur- 
ing the voyage. With whatever fulness the 
execution of the articles themselves might 
then be proved in court, no decree could be 
obtained on that foundation alone. There 
must be the additional evidence that the 



stipulafed services were performed. The 
averment or statement of that fact by the 
seaman could avail no more in establishing 
it than its denial by the owner or master in 
an answer would in disproving it. The bar- 
gain of hiring, however explicit, affords no 
ground of action without the agreed sei-v- 
iees have been performed or legally excused; 
and accordingly,, if the statement of the 
libellant proves in this case the agreement 
he sets up in his favor, he does not thereby 
also prove he has rendered services on the 
vessel, or offered to do so on his part. 

In my opinion, then, the libellant cannot 
derive from the effect given by statute to 
his declarations or statement, sufficient evi- 
dence to make out a right to wages. If he 
might, in this instance, find in the answer 
admissions which, in conjunction with his 
statements, establish a prima facie right of 
action, his counsel does not avail himself 
of that evidence, but asserts a right to a 
decree in his favor solely upon the ground 
of his own allegations and the failure of the 
claimants to produce the shipping articles. 
In my judgment this evidence is inadequate. 
There may be causes for question, whether 
the statute is intended to render the state- 
ment of a seaman proof of his contract on 
trial in court, or the privilege be not limit- 
ed to disputes upon points arising before a 
judge or magistrate on a preliminary appli- 
cation for a summons to the master or own- 
er to show cause why process in rem should 
not issue against a vessel for wages. Giv- 
ing the statute the construction most favor- 
able to seamen, there must, no doubt ap- 
pear probable evidence that the shipping ar- 
ticles axe in possession of the master or 
owner, or in a situation to be at their com- 
mand, to be produced by them in court on 
trial, before the mariner can substitute his 
statement for the contract, which by the 
rules of the common law he would be com- 
pelled to produce and prove on his part. 

The point is open for consideration, wheth- 
er Act July 20, 1S40, § 1, art 2, which by 
necessary implication compels the owner to 
deposit the original articles with the collect- 
or of the port where the contract is made, 
does not modify the sixth section of Act 
July 20, 1790, in respect to the production 
of shipping artic4es in, court, if not so far as 
to relieve the- master or owner from pro- 
ducing them at the call of the seaman, be- 
cause now in" the custom-house and as much 
at the command of the mariner as of the 
owner or master, yet at least to compel the 
seaman to give distinct notice, a reasonable 
period of time previously, that he requires 
their production at a specified time and 
place, to be used on the trial. These shii>- 
ping articles were executed, one at Boston, 
in December. 1842, and the other at New- 
Orleans, ip Jilarch, 1843. This action was 
commenced in this court, without summons, 
in March, 1846, and the claim and answer 
was filed by the claimants the May there- 
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after. No definite notice was given the 
claimants to produce either set of articles 
on the trial, previous to the time the cause 
■was put on actual hearing. The issue -was 
made on the pleadings the 30th of May, and 
the cause was heard the 16th of June. The 
brig being a foreign vessel, and the libel- 
lant, in both instances, having executed the 
articles in question out of the state of New- 
York three years previous to bringing his 
suit, I think it exceedingly questionable 
whether he can act upon his statement of 
their contents -in the libel, without proof 
that the articles were at the time in court, 
cr at least that he had given notice to the 
claimants in reasonable time that he should 
require their production there on the trial. 
This may become a very important question 
in the construction of the two acts together, 
and as the- necessities of the case do not de- 
mand an explicit decision upon it, I shall 
leave the point open for consideration until 
the case shall arise which renders its deter- 
mination indispensable, remarking only that 
the libellant has no right of standing in 
court other than on this technical point, 
that his own statement constitutes, prima 
facie, a full right of action and recovery in 
his favor. The claimants prove satisfac- 
torily that the libellant had been paid wages 
due him to the time he left the vessel at 
Bordeaux, with the exception of three or 
four dollars. That he wilfully deserted her 
at that port, and caused thereby an expense 
to the vessel in waiting for and obtaining a 
substitute cook to fill his place, exceeding 
the balance unpaid him. 

The counsel of the libellant takes two posi- 
tions, which he insists obviates the chai'ge 
of his desertion: first, that he could law- 
fully abandon the vessel at any time on the 
voyage, because the claimants do not give 
legal proof that he had bound himself to the 
brig by shipping articles executed as re- 
quired by law; and in the second place, be- 
cause the log-book is not produced and 
proof furnished by that, according to the 
provisions of the 5th section of the act of 
July 20, 1790, that the libellant was absent 
from the ship without leave of the officers 
in command of her. These is clearly no 
foundation for the first point. The 10th ar- 
ticle of section 1 of the act of July 20, 1840, 
renders all shipments of seamen made con- 
trary to the acts of congress void, but that, 
or any other statute, does not annul the ob- 
ligation, of seamen to the vessel, and permit 
them to leave the service at their option, 
when the shipping articles are merely not 
forthcoming by the master to verify his au- 
thority over the crew. The obligation of 
the maiiner is complete on the due execu- 
tion of shiping articles, and is not revoked 
by its subsequent loss or destruction. If 
once duly executed it retains its binding ef- 
, feet upon all pax-ties, if a reasonable excuse 
for not producing them in evidence be fur- 
nished. 



CCase No. 10,608) OSGOOD 



The libellant avers in his libel that he 
signed shipping articles, and claims wages 
under that contract from Boston to New-Or- 
leans and from New-Orleans to Bordeaux, 
and thence back to a port of discharge in 
the United States. He thus precludes him- 
self from asserting that his shipment was 
void. In the second place, it being proved 
that the libellant wilfully and clandestinely 
absconded from the brig with the intention 
not .to return to her again, he forfeits his 
wages under the genei-al marine laws. 3 
Kent, Comm. 198. And the offence may be 
established according to those laws without 
resort to the" methods of proof designated by 
the 5th section of the act of July 20, 1790. 
Cloutman v. Tunison [Case No. 2,907], 1 
Hagg. 163; Pratt v. Thomas [Case No. 11,- 
377]. The statutory evidence is necessary 
to. convict a seaman of a desertion, which 
carries a forfeiture of wages, when not 
shown to be wilful and with intention not 
to return to the vessel. The desertion pun- 
ished as an offence by the maritime law is 
defined in the same terms and established 
by the same process as it was prior to the 
act of July 20, 1790. So, also, without in- 
voking the law specially applicable to sea- 
men, the libellant, under the common law 
contract of hiring, could not maintain an ac- 
tion for compensation for serving a portion 
of the time bargained for. When the en- 
gagement is for an entire period or under- 
taking, it must be fully performed, or all 
claim to compensation under it is lost. In 
either alternative, whether the libello-nt 
claims a right to recover on the effect given 
to his statements by the statute, or succeeds 
in excluding the testimony of the master, 
he will stand before the court without evi- 
dence fentitling him to a decree. But I 
think, independent of the act of the libellant 
in reading part of the deposition of the mas- 
ter in support of his demand, and thus 
bringing the whole deposition into the case 
as evidence, that the proofs satisfactorily 
show the master was no way disqualified as 
a witness, having no interest in the vessel 
or in the event of the cause. The libel must 
accordingly be dismissed with costs. 



Case ITo. 10,603. 

OSGOOD et al. v. ALLEN. 

[1 Holmes, 185; 6 Am. Law T. Rep. U, S. Cts. 
20; 7 Am. Law Rev. 568; 3 O. G. 124; 4 
Cent Law J. 282; Cos, Manual Trade-Mark 
Cas. 231.] 1 

Circuit Court, D. Maine. Nov., 1872. 

Copyright — Pkotection of Title — Tkade-Marks 
— ^Inpsisgbmest. 

1. The title of a copyrighted publication, sepa- 
rate from the publication which it is used to des- 

1 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission. 7 Am. Law Rev. 
568; 4 Cent. Law J. 282; and Cox, Manual 
Trade-Mark Cas. 231, — contain only partial re- 
ports.] 
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ignate, is not within the protection of the copy- 
right. 

[Cited in Benn v. Le Clercq, Case No. 1,308; 
Donnelley v. Ivers, 18 Fed. 595.] 

2. The office of a trade-mark is to point dis- 
tinctively to the origin or ownership of the arti- 
cle to which it is affixed. 

3. Where a trade-mark right is invaded, the 
essence of the wrong consists in the sale of the 
goods of one .manufacturer or vender as those 
of another. It is only when this false repre- 
sentation is directly or indirectly made that re- 
lief is granted in equity. 

[Cited in Amoskeag Manufg Co. v. Trainer, 
101 U. S. 61.] 

4. Where, in a suit in equity to restrain al- 
leged infringement of a trade-mark right in the 
title of a publication, it did not appear whether 
or not the public was actually deceived, or in 
danger of being deceived, into buying the de- 
fendant's publication as that of the complainant, 
the cause was referred to a master, to ascertain 
and report whether such was tiie fact. 

Bill in equity [by James R. Osgood and. 
others against Edward C. Allen] for an in- 
junction to restrain the defendant from the 
use of the words "Our Young Folks," as the 
title of a publication. The case was heard 
on an agreed statement of facts, the mate- 
rial parts of which were substantially as fol- 
lows: Tbe complainants, at the time of the 
acts of the defendant complained of, were, 
and for several years had been, the proprie- 
toi-s and publishers of a monthly magazine 
for the young, published at Boston, Mass., 
under the title "Our Young Folks;" each is- 
sue of which was duly copyrighted, and 
which had acquired a large circulation and a 
valuable reputation. The defendant adver- 
tised and published at Augusta, Me., a fort- 
nightly paper under the title "Our Young 
Folks' Illustrated Paper," each issue of which 
was duly copyrighted. Before the publication 
of his paper, the defendant was notified by 
the complainants that they claimed the exclu- 
sive right to the title "Our Young Folks," 
and requested to withdraw the announcement 
of his publication, and refrain from the use 
of those words in its title; which the defend- 
ant declined to do, and published and sold 
large numbers of his paper. The two publi- 
cations were in no respect similar, except in 
the use of the words "Our Young Folks" in 
the title of each. 

R. M. Morse, Jr., and Richard Stone, Jr., 
for complainants. 

I. The title of a book which is descriptive 
of its individuality, and indicates its charac- 
ter to the public, is within the protection of 
the copyright in the book. Curt." Copyr. pp. 
293-298. The use of a title previously appro- 
priated, and still used by another, is an in- 
jury to the person first adopting the title, and 
an injury for which there is no adequate 
remedy, except under the law of copyrlght 
The principles of law applicable to trade- 
marks and the good-will of trades do not in 
all cases afford effectual protection to the 
title of a work. In order to obtain the aid of 
a com't of equity upon those principles, it is 



necessary for a party to prove that he has 
derived profits from his publication. Id. 294, 
But in the case of a newly pubhshed work, 
no profits can be proved. And in the case 
of a work not yet given to the world, no 
amount of expenditure incurred upon it will 
give an exclusive right to the title. Turner, 
C. J., in Maxwell v. Hogg, 2 Oh. App. 307. 
Under the act of 1831 (4 Stat 436), which is 
substantially the same as the act of 1870 (IG 
Stat 198), it has been settled that periodicals 
are protected as books; that copyright in 
eludes the whole book, and every part of it; 
that quantity is, of itself, no test by which 
to determine whether a quotation amo\mts 
to a piracy; and the question in such cases 
is, whether the quotation tends to, or does 
in fact, injure the book from which the ex- 
tract is taken. Curt Copyr. 109, 238, 243, 
244; Folsom v. Marsh [Case No. 4,901]; 
Story V. Holcombe [Id. 13,497]. The title of 
a book is a part of, or a necessary appendage 
to, the book, and, in the case of a periodical, 
is the most valuable part of it. In Bradbury 
V. Dickens, 27 Beav. 60, which was a case re- 
lating to the property in "Household Words," 
Sir John Romilly, master of the rolls, declar- 
ed that "the property in a literary periodical 
like this is confined purely to the mere title;" 
and the right to publish any periodical or 
other work under the title "Household 
Words" was sold, by auction under a decree 
of the court, for £3,550. According to the 
decision in JoUie v. Jaques [Case No. 7,437], 
if the body of the book is not protected by 
the copyright, the title is not It is equally 
time, that if the title is not protected by 
copyright, the body of the work will not re- 
ceive the protection which the copyright acts 
seem to have intended. If the protection of 
copyright does not extend to the title, why 
should the time of copyright date from the 
time of recording the title? The author or 
proprietor can derive no benefit from the 
statute before publication which he did not 
possess before. Up to that time the com- 
mon law furnishes him an ample remedy 
against piracy. Bartlette v. Crittenden [Id- 
1,082]; Wheaton v. Peters, 8 Pet [33 U. S.J 
657. It was held in Roberts v. Myers [Case 
No. 11,906], that,»after the title-page has been 
deposited, the author can maintain an action 
for Infringement of his copyright, though the 
work may not have been published. In Max- 
well V. Hogg, 2 Ch. App. 307, and Correspond- 
ent Newspaper Co. v. Saunders, 12 Law T, 
[N. S.] 540, it was held that the statute did 
not protect the title before publication, be- 
cause by the English statute the time of 
copyright dates from the time of publication. 
Upon the same principle, it should be held 
that the acts of 1831 and 1870 protect the 
title, because the time of copyright imder 
them dates from the time of recording the 
title. 

II. The complainants have a right to the 
exclusive use of the name "Our Young Folks," 
as indicating a periodical, under the law of 



[18 Fed. Cas. page 873] 

trade-marks. Maxwell v. Hogg, 2 CSh. App. 
307; KeUy v. Hutton, 3 Oh. App. 708; Clem- 
ent T. Maddick, 1 GifiE. 98; I^e v. Haley, 5 
Ch. App. 155; BeU v. Locke, 8 Paige, 75; 
Snowden v. Noali, Hopk, Ch- 354; Matsell T. 
Flanagan, 2 Abh. Pr. (N. S.) 459; Hogg v. 
Kirby, 8 Ves. 215; 2 Stoiy, Eq. Jur. § 951; 
Spottiswoode v. Clarke, 2 PhiL Ch. 154; Cni- 
cible Co. T. Guggenheim, 3 Am. L. J. & R. 
293, and cases cited. The defendant's use of 
the words "Our Young Folks" is an infringe- 
ment of the complainants' right. His publi- 
cation is intended to supply the same demand 
as theh:s. It will be known to its readers 
and to the trade by the same name. The 
public will be deceived, and the complainants 
injured. Seixo v. Provezende, 1 Ch. App. 
197; Croft v. Day, 7 Beav. 89. The defend- 
ant admits in his letter that "the names 
might, in some cases, be confounded," and 
claims that his publication will be a benefit 
instead of an injury to the complainants, be- 
cause, as he says, "your pubUcatioa has but 
a smaU circulation compared to that which 
ours wiU have, and therefore * * * ours 
wiU be an advertisement for yours." That 
is, the defendant will advertise the complain- 
ants, or the complainants will advertise the 
defendant; and in either case the public are 
to be deceived. The complainants' right to 
maintain this bill does not depend on the in- 
nocence of the defendant in using the com- 
plainants' title. Hall v. Barrows, S3 Law J; 
Ch. 204; Pasley v. Freeman, 2 Smith, Lead. 
Cas. Eq. 92; Clement v. Maddick, 1 GifC. 98; 
Millington v. Fox, 3 Mylne & O. 338. 

Causten Browne, Jabez S. Holmes, and A. 
A. Strout, for defendant. 

L There is no copyright in the title of the 
complainants' publication. The copyright 
act contemplates no copyright in any thing 
but the book, and regards the title only as a 
designation of the book. It is merely a 
name for the copyrighted publication, and 
the only exclusive right which the author or 
proprietor has in it is as a title to that par- 
ticular work. The title differs from the lit- 
erary composition which is the subject of 
copyright in the fundamental characteristic 
of such composition: it need not be original. 
Its sole literary merit is in its appropriate- 
ness. It may be, often is, a quotation. In 
Cruttwell V. Lye, 17 Ves. 335, and Maxwell 
V. Hogg, 2 Oh. App. 305, the court intimated 
strongly the opinion that there could be no 
copyright in a title. See, also, JoUie v. 
Jaques [supra]. If. then, the complainants 
have any exclusive copyright in the words 
"Our Young Folks," it is as a part of their 
publication. But the use of those three 
words in the defendant's publication would 
not be an infringement of complainants' 
copyright in their magazine. It has never 
been held that the use of three words is an 
infringement of a copyright in a previous 
publication which contains them. 

11. The complainants allege infringement 
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of an exclusive right in the title "Our Young 
Follis" as a trade-mark. The fundamental 
principle of the law of trade-mark is, that 
no manufacturer or proprietor has a right 
to sell his goods as those of another. Hogg 
V. Kirby, 8 Ves. 214; Cruttwell v. Lye, 17 
Ves. 335; Knott v. Morgan, 2 Keen, 213; 
Spottiswoode v. Glark, 10 Jur. 1043; Sykes 
V. Sykes, 3 Barn. & C. 541; Rodgers v. No- 
wiU, 5 Man. G. & S. 109; Burgess v. Bur- 
gess, 17 Jur. 292; Perry v. Truefltt, 6 Beav. 
66; Leather Cloth Co. v. American Leather 
Cloth Co., 11 Jur. [N. S.] 513; Stokes v. 
Landgraff, 17 Barb. 608; Howard v. Henri- 
ques, 3 Sandf. 725; Fetridge v. Wells, 4 
Abb. Pr. 144; Taylor v. Cai-penter [Case 
No. 13,784]; Marsh v. Billings, 7 Cush. 322; 
Coats Vr Holbrook, 2 Sandf. Ch. 586; Part- 
ridge V. Menck, Id. 622, 2 Barb. Ch. 101, 1 
How. App. 558; Delaware & H. Canal Co. 
V. Clark [Case No. 3,764]; Snowden v. Noah, 
Hopk. Ch. 347; BeU v. Locke, 8 Paige, 74. 
The question, in all cases where an infringe- 
ment of the right is alleged, is whether the 
defendant has so appropriated or simulated 
the plaintlflE's mark that the public has been 
deceived into buying the defendant's goods 
as those of the plaintiff, or is likely to be. 
The plaintiff cannot claim an abstract right 
in his mark, whenever and however used. 
It must be used by the defendant in such 
association as to deceive the public. If the 
plaintiff's mark in itself designates the true 
origin of the goods to which he has applied 
it, and the defendant has actually used it, 
that is in itself the fraudulent misrepresen- 
tation. But if the mark is not in itself in- 
dicative of the origin of the goods to which 
the plaintiff has affixed it, many considera- 
tions are to be taken into account in deter- 
mining the question of infringement The 
defendant must have simulated the mark 
of the plaintiff, so that the public will nat- 
urally mistake the one for the other. Leath- 
er Cloth Co. V. American Leather Cloth Co., 
11 Jur. (N. S.) 513; Croft v. Day, 7 Beav. 84; 
Crawshay v. Thompson, 4 Man. & G. 357; 
Seixo V. Provezende, 1 Ch. App. 192; Cocks 
V. Chandler, L. R. 11 Eq. 446; "Welch v. 
Knott, 4 Kay & J. 747; Amoskeag Manuf'g 
Co. V. Spear, 2 Sandf. 599; Swift v. Dey, 4 
Rob. [N. Y.] 611; Partridge v. Menck, 2 
Sandf. Ch. 622; Amoskeag Manuf'g Co. v. 
Garner, 55 Barb. 151. And the resemblance 
must be such as to deceive a person using 
due caution. He must have used the mark 
upon goods of the same kind as those upon 
which the plaintiff has used it Cases above 
cited. If the use of the thing to which the 
plaintiff has affixed his mark, or in which 
he has acquired a good-will, is from its na- 
ture necessarily local, the defendant's use 
must be in tlie same place. Howard v. 
Henriques, 3 Sandf. 725; Corwin v. Daly, 
7 Bosw. 222; Marsh v. Billings, 7 Cush. 322; 
Christy v. Murphy, 12 How. Prac. 77; Knott 
V. Morgan, 2 Keen, 213. The cases directly 
involving an exclusive right in the title of a 
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periodical affirm tlie same principles. Colladay 
V. Baird, 4 PMIa. 139; Emerson v. Badger, 101 
Mass. 82; Spottiswoode v. Olarlr, 10 Jnr. 1043; 
Bell T. Locke, 8 Paige, 75; Snowden v. Noah, 
Hopk. Ch. 347; MatseU v. Flanagan, 2 Abb. 
Pr. (N. S.) 459; Stephens v. De Couto, 4 Abb. 
Pr. (N. S.) 47. The doctxine of the case 
of McAndrew v. Basset^ 10 Law J. (N. S.) 
445, approved in 3Ia3rwell v. Hogg, may fair- 
ly be consti'ued so as to be in accordance 
with the eases already cited and the prin- 
ciples upon which they rest. In this ease 
there is no simulation of the complainants' 
title. The two publications are entirely dis- 
similar. Deception or misleading of the pub- 
lic into buying the defendant's as that of the 
complainants is not only improbable, but al- 
most impossible. The law presumes that a 
purchaser exercises some caution. Ko' ac- 
tual misleading of the public is pretended. 

SHEPLEY, Circuit Judge. The complain- 
ants are the proprietors and publishers of 
an illustrated magazine for boys and girls, 
entitled "Our Young Folks," which has been 
published monthly, in the city of Boston, 
under the same titie, since December, 1864. 
Previous to the publication of the first num- 
ber, the publishers duly entered the title of 
their magazine for securing the copyright 
thereof. The publication and sale have been 
continued in regular monthly numbers by 
the firm of Ticknor & Fields and their suc- 
cessors, including the complainants; and the 
copyright of each number was taken out and 
secured according to law, previous to its 
publication. Complainants allege, that, when 
the copyright of the first number was taken 
out, the title "Our Young Folks" had not been 
adopted, and was not in use for any other sim- 
,ilar publication, and has not been used for 
any similar publication since, except by the 
defendant; that they have expended large 
•sums of money in publishing and selling the 
same; that, by reason of their expenditure, 
and the care and skill by them bestowed, 
the magazine has acquired an extensive and 
valuable reputation throughout the' United 
States and elsewhere as a publication for 
young people, under the title of "Our Yoimg 
Folks," and was a source of profit to com- 
plainants. 

The defendant, a publisher at Augusta, 
Me., announced, by advertisements and 
otherwise, that he would publish, on the first 
and, fifteenth days of each month, commen- 
cing October 1, 1871, an illustrated publica- 
tion for young people, under the title "Our 
Young Folks' Illustrated Paper." It is ad- 
mitted that he accordingly did issue a veiy 
large edition of his illustrated publication, 
a copy of which is filed with the proofs in 
the case; and that, upon demand by the 
complainants before publication, he refused, 
and still refuses, to withdraw the announce- 
ment of the publication, or to change the 
title, and has published and sold large num- 
bers under said title. 



The complainants claim that they are en- 
titled to a remedy imder the law of copy- 
right, and also that they have a right to the 
exclusive use of the name "Our Young Folks," 
as indicating a periodical, according to the 
doctrine of ti'ade-marks as applied to the 
protection of literary publications. It is ap- 
parent upon inspection, and not disputed, 
that the publications of the complainants 
and the defendant are In no respect the same, 
or even similar, except in the use by both of 
the words "Our Young Folks" as a part of 
the title. The title of the one on the title- 
page is, "Our Young Folks: an Illustrated 
Magazine for Boys and Girls;" of the other, 
"Our Young Folks' Illustrated Paper." Both 
are illustrated periodicals for the young. 
The reading matter and the illusti-ations are 
not the same, or similar. 

Copyright laws are designed for the en- 
couragement of learning, by securing to au- 
thors and their representatives the exclusive 
right to the publication of their literary com- 
positions, as patent laws secure to inventoi's 
certain exclusive rights in their discoveries. 
The constitution conferred upon congress the 
power to promote the progress of science 
and the useful arts "by securing, for limited 
times, to authors and inventors the exclusive 
rights to their respective writings and discov- 
eries." Accordingly, In 1790 [1 Stat 124], con- 
gress passed an act for the encouragement of 
learning, by securing the copies of maps, 
charts, and books to the authors and pro- 
prietors of such copies, during the times 
therein mentioned. This act provided, that 
the author and authors of any map, chart, 
book, or books "shall have the sole right and 
libei4y of printing, reprinting, publishing, 
and vending such map, chart, book, or books, 
for fourteen years from the time of record- 
ing the title thereof." The remedy provided 
by this statute was a right of action given 
to the proprietor of the copyi-Ight, against 
any person who, without his consent, should 
publish, sell, or expose to sale, or cause to be 
published, sold, or exposed to sale, any copy 
of such map, chart, book, or books. 

The act of 1870, "to revise, consolidate, and 
amend the statutes relating to patents and 
copyrights," provides, that the author or pro- 
prietors of any books, «&c., shall, upon com- 
plying with the provisions of this act, have 
the sole liberty of printing, reprinting, pub- 
lishing, completing, copying, executing, fin- 
ishing, and vending the same. The nine- 
teenth SQction provides, that no person shall 
be entitled to the benefit of the act unless 
he shall, before publication, deposit in the 
mail, for the librarian of congress, a printed 
copy of the title of such book, and shall, 
within ten days after publication, mail to the 
librarian two copies of such copyright book. 
The remedy of the author or proprietor under 
this statute is against the person who, with- 
out the consent in writing of the proprietor 
of the copyright, shall print, publish, or im- 
port, or, knowing the same to be so print- 
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ed, published, or importecl, shall sell or ex- 
pose to sale, any copy of such hook. 

By the plain terms of the statute, the copy- 
right protected is the copyright in "the hoot," 
the -word "book" being used to describe any 
literary composition. Although a printed 
copy of the title of such book is required, be- 
fore the publica.tion, to be sent to the libra- 
rian of congress, yet this is only as, a desig- 
nation of the book to be copyrighted; and 
the right is not perfected under the statute 
until the required copies of such copyright 
book are, after publication, also sent. It is 
only as a part of the book, and as the title 
to that particular literary composition, that 
the title is embraced within the provision of 
the act It may possibly be necessary in. 
some cases. In nrder to jjroteet ihe copy- 
righted literary composition, for courts to se- 
cure the title from piracy, as well as the 
other productions of the mind of the author 
in the book. The right secured by the act, 
however, is the property in the literary com- 
position,— the product of the mind and genius 
of the author, and not in the name or title 
given to it. The title does not necessarily in- 
volve any literary composition; it may not 
be, and certainly the statute does not require 
that it should be, the product of the author's 
mind. It is not necessary that it should be 
novel or original. It is a mere appendage, 
which only identifies, and frequently does 
not in any way describe, the literary composi- 
tion its&lf, or represent its* character. By 
publishing, in accordance with the require- 
ments of the copyright law, a book under 
the title of the life of any distinguished 
statesman, jurist, or author, the publisher 
could not prevent any other author from 
publishing an entirely different and original 
biography under the same title. When the 
title itself is original, and the product of 
the author's own mind, and is appropriated 
by the infringement, as well as the whole, 
or a part of, the literary composition itself, 
in protecting the other portions of the liter- 
ary composition, courts would probably also 
protect the title. But no case can be found, 
either In England or this country, in which, 
under the law of copyright, courts have pro- 
tected the title alone, separate from the book 
which it is used to designate. In Jbllie v. 
.Taques [supra], Mr. Justice Nelson says, "The 
title or name is an appendage to the book 
or piece of music for which the copyright is 
taken out. and if the latter fails to be pro- 
tected, the title goes wit& it as certainly as 
the principal carries with it the incident." 
The only doubt expressed by Mr. Justice Nel- 
son in that case is as to how the question 
might be decided in case of a valid copyright 
of a book and an infringement of the. title 
by the defendant. While expressing no opin- 
ion upon this question, the r^soning by 
which he arrives at the conclusion, that when 
the book fails to be protected the title goes 
with it, would seem clearly to point to a simi- 
lar result in a case of alleged infringement 



of copyright of the book; namely, that if 
there was no piracy of the copyrighted book, 
there could be no remedy under the act for 
the use of a title which could not be copy- 
righted independently of the book. The in- 
jxmction granted in the case of Hogg v. Kir- 
by, 8 Yes. 215, was not founded on copyright, 
but on the power a court of equity has to re- 
strain one person from carrying on a trade, 
or from publishing a work, under a fraudu- 
lent representation that such trade or work 
is that of another. The chancellor (Ldrd El- 
don), in the opinion in that case, says, "In 
this case, protesting against the argument, 
that a man is not at liberty to do any thing 
which afiEects the sale of another .work of 
this kind, -and that hEcause tlie sale is af- 
fected therefore there is an injury (for if 
there is a fair competition by another orig- 
inal work really new, be the loss what it may, 
there is no damage or injury), I shall state 
the question to be, not whether this work 
is the same, but, in a question between 
these parties, whether the defendant has 
not represented it to be the same; and 
whether the injury to the plaintiff is not 
as great, and the loss accruing ought not to 
be regarded in equity upon the same prin- 
ciples between them, as if it was in fact the 
same work. Upon the point whether the 
work was in fact meant to be represented to 
the public as the same, I do not say that 
it is not a question proper for a jury," In 
the case of JoUie v. Jaques, Mr. Justice Nel- 
son declined to consider the" question wheth- 
er the court will interfere to prevent the use 
of a title in fraud of the plaintiff, upon prin- 
ciples relating to the good-will of trades, be- 
cause, in the case before him, both parties 
were residents, and, for aught that appeared 
in the case, citizens, of New York; and, 
therefore, independently of copyright, the 
court had no jurisdiction in the case. 

In the case before this court the bill is 
filed by complainants as citizens of the com- 
monwealth of Massachusetts, against the de- 
fendant, a citizen of Maine. Relief is sought 
not only imder the law of copyright, but up- 
on the general ground of equity, as related to 
the good-will of trades and the doctrine of 
trade-marks. It becomes necessary for the 
court to determine, in this case, how far the 
complainants are entitled to a remedy, upon 
these grounds of equity jurisdiction, and up- 
on the general principles governing courts 
of equity jurisdiction. Property in the use 
of a ti-ade-mark or name has very little analo- 
gy to that which exists in copyrights or pat- 
ents for inventions. In all cases where rights 
to the exclusive use of a trade-mark are in- 
vaded,- the essence of the wrong consists in 
the sale of the goods of one manufacturer or 
vender as those of another. It is only when 
this false representation is directly or in- 
directly made that the party who appeals to 
a court of equity can have relief. Delaware 
& H. Canal Co. v. Clark, 13 Wall. [80 U. S.] 
311, 322. Words or devices may be adopted 
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-as trade-marks, wMcli are not original in- 
ventions of the one wlio adopts and uses 
tliem. Words in common use may be adopt- 
ed, if, at tlie time of adoption, tliey were not 
used to designate the same or similar axti- 
<:ies of production. A generic name, or a 
name merely descriptive of an article of 
trade, ot its qualities or ingredients, can- 
not lie adopted as a trade-marli, so as to 
^ive a right to the exclusive use of it. The 
•office of a trade-marls is to point distinct- 
ively to tlie origin or ownership of the article 
to which it is affixed. Marks which only in- 
■dicate the names or qualities of products can- 
not become the subjects of exclusive use, 
for, from the nature of the case, any other 
producer may employ, with equal truth and 
the same right, the same marks for like prod- 
ucts. Geographical names, which point out 
only the place of production, and not the 
producer, cannot be appropriated exclusively, 
so as to prevent others from using them and 
selling articles produced in the districts they 
describe under these appellations. In the 
case of Brooklyn AVhite-Lead Co. v. Masury, 
25 Barb. 416, the court said, that, as both 
plaintiff and defendant dealt in the same 
ardele, and both manufactured it at Brook- 
lyn, each had the same right to describe it 
as "Brooklyn "White Lead." Lord Lang- 
dale, master of the rolls, well expresses the 
whole law of trade-marks by names, in the 
case of Collins Co. v. Cowen, 3 Kay & J, 
428, He says: "There is no such thing as 
property in a trade-mark as an abstract 
name. It is the right which a person has to 
use a certain name for articles which he has 
manufactured, so that he may prevent anoth- 
er person from using it, because the niark 
or name denotes that articles so marked were 
manufactured by a certain person, and no 
one else can have the right to put the same 
name upon his goods, and then represent 
them to have been manufactured by the per- 
son whose mark it is." 

Applying these principles to the case be- 
fore the court, the question presented on this 
branch of the case is, whether the defendant 
has so simulated the mark of the complain- 
ant as to deceive the public, so that the 
public will naturally mistake his publication 
for that of the complainant 

Complainants aver that defendant, fraudu- 
lently designing to procure the custom and 
trade of persons who are in the habit of 
buying their magazine, and to induce them 
and the public to believe that his publication 
is in fact the complainants', and in order 
to obtain for himself the benefit of the repu- 
tation of complainants' publication, adver- 
tises, prints, and offers for sale, his publi- 
cation under that title; and allege that the 
public will be deceived by the title, and led 
to purchase defendant's publication under 
the belief that it is the magazine of the com- 
plainants. The agreed statement of facts is 
silent on the question whether the public are 
deceived, or are in danger of being deceived, 
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as alleged; and whether the customers of the 
complaiinants or the public are induced to be- 
lieve, or are in danger of being induced to 
believe, that defendant's publication is in 
fact the complainants', and thereby led to 
purchase the defendant's magazine imder 
the belief that it is the complainants'. 

The case will therefore be referred to a 
master to ascertain and report the fact upon 
the foregoing questions to the court; and 
further proceedings in the case will be stayed 
until the coming in of the master's report 



Case No. 10,604. 

.OSGOOD V. CHICAGO, D. & V. R. CO. et al. 

[6 Biss. 330; i 7 Chi. Leg. News, 241; 2 Cent. 
Law J. 275, 283; 14 Am. Law Reg. (N, S.) 
506; 2 Am. Law T. Rep. (N. S.) 242; 21 Int. 
Rev. Rec. 149.] 

Circuit Court N. D. Illinois. April, 1875. 

Removal pkom State Coukt — Co-Defendants— 
Judgment Creditors— Citoss-BiLL— Seizure op 
Res by a State Court — Collateral Issues- 
Vacation — Ibregolakities in the Removal- 
Record— Certificate — Verification. 

1. Act of congress of March 3, 1875 (18 Stat. 
470), construed. 

[Criticised in First Nat Bank of Manhattan 
V. King Wrought-Iron Bridge Co., Case No. 
4,803. Cited in Chicago v. Gage, Id. 2,664; 
Seckel v. Backhaus, Id. 12,599.] 

[Cited in Stone v. Sargent 129 Mass. 506.] 

2. This act consolidates and repeals. all pre- 
vious general acts of congress on the subject 

[Cited in Burdick v. Hale, Case No. 2,147; 

Seckel v. Backhaus, Id. 12,599.] 
[Doubted in Sharp v. Gutcher, 74 Ind. 359.] 

3. Since its passage a defendant, though a cit- 
izen of the state where the suit is brought, may 
remove the ease from the state to the federal 
court 

4. Petitioners may have a removal though 
their co-defendants do not join in the petition, 
if the controvert is wholly between them and 
the plaintiff, and can be fully determined as be- 
tween them; and such a case arises where a 
bill is filed by a bondholder of a railroad com- 
pany, and the company, its officers and the trus- 
tees under its mortgages petition for removal. 

[Cited in Petterson v. Chapman, Case No. 11,- 
042; Donohoe v. Mariposa L. & M. Co., Id. 
3,989; McLean v. St Paul & C. Ry. Co., Id. 
8,892; Taylor v. Rockefeller, Id. 13,802; 
Ruckman v. Ruckman, 1 Fed. 590; Mer- 
chants' Nat Bank v, Thompson, 4 Fed. 878; 
Bybee v. Hawkett, 5 Fed. 10; Re Iowa & 
M. Const Co., 10 Fed. 405.] 

5. The existence of- judgment creditors and the 
fact that one of them has filed a cross-bill, does 
not affect the right of removal. 

6. Seizure of res by a state court does not af- 
fect the ease, for that is necessarily transferred 
with the case. 

7. Collateral issues connected with the res in 
the state court do not destroy the right of re- 
moval, provided the parties are within the stat- 
ute. 

8. The petition and bond may be iiled in the 
state court during vacation, and may be suffi- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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cient, though there was no action upon the peti- 
tion or bond. " 
[Criticised in First Nat. Bank of Manhattan 
V. King wrought-Iron Bridge Co., Case No. 
4,803. Cited in Re Iowa & M. Const Co., 
10 Fed. 405. Approved in Nohle v- Massa- 
chusetts Ben. Ass'n, 48 Fed. 339,] 

9. Irregularities in the removal do not vitiate 
it, nor authorize the federal court to remand or 
dismiss it; if it has jurisdiction, it should re- 

"tain it. 

[Quoted in Mayo.T. Taylor, Case No. 9,357. 
Cited in Ruckman v. Ruckman, 1 Fed. oyi; 
Woolridge v. McKenna, 8 Fed. 668; North- 
ern Pac. Terminal Co. v. Lowenberg, 18 Fed. 
343: Central Trust Co. v. South Atlantic & 
O. R. Co., 57 Fed. lO.J 

10. It is not essential that the record be certi- 
fied by the judge of the state court; the attesta- 
tion of the clerk under the seal of the court is 
sufficient, 

[Quoted in Mayo v. Taylor, Case No. 9,857.] 

11. It is not necessary that the petition for 
removal be verified by affidavit. 

[Criticised in First Nat- Bank of Manhattan 
V. King Wrought-Iron Bridge Co., Case No. 
4,803.] 

12. When the petition and bond are filed in 
the state court during vacation the jurisdiction 
of that court ceases; it does not remain until 
the court can act upon them in term time; and it 
is not for the state court to decide whether a 
proper ease is made. 

[Criticised in First Nat. Bank of Manhattan 
V, King Wrought-Iron Bridge Co., Case No. 
4.803. Cited in Warren v. Wisconsin Val. 
R. Co., Id. 17,204; Dennis v. Alachua Coun- 
ty, Id. 3,791; Miller v. Tobin, 18 Fed. 613; 
Owens v. Ohio Cent. R. Co., 20 Fed. 15.] 

[Cited in Erie Ry. Co. v. Stringer, 32 Ohio St 
485.] 

[See Shaft v. Phoenix Mut Life Ins. Co., 67 
N. Y. 544.] 

[This was a bill in equity by Stephen Os- 
good against the Chicago, Danville & Vin- 
cennes Railroad Company and others.] 

On the 22d of February, 1875, the plaintiff, 
a citizen of Massachusetts, as a bondbolder 
of the railroad company, filed a bill in the 
Will county circuit court, to foreclose a mort- 
gage, making as defendants, the company, 
its president, treasurer, and directors, and 
also the trustees of mortgages amounting to 
several millions of dollars, given by the rail- 
road company. The bill charges various 
breaches of trust on the part of the officers 
of the company, and asks for an injunction 
to prevent them from negotiating certain 
bonds of the company, and for a receiver. 
The court, •without notice to the defendants, 
issued the injunction and appointed receiv- 
ei-s at the time the bill was filed. On the 
23d of February, a petition was filed in the 
state court by some of the non-resident de- 
fendants to remove the suit into this court, 
which was refused by that court. On the 
24th of February, the bill -was amended by 
making various judgment creditors defend- 
ants. On the same day, one of the judgment 
creditors answered and filed a cross-bill pray- 
ing the court to enforce the lien against the 
company, and that the receiver should pay 
the same. On the 26th of February, on pe- 
tition, other creditors of the company were 
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made defendants, -who asked leave to file- 
cross-bills. These claims of the judgment" 
and other creditors were all subsequent in. 
point of time and right to those of the bond- 
holders under the mortgages. On the first 
of March certain persons petitioned to be- 
made co-plaintiffs. 

There was no action of the court on the pe- 
tition last referred to, and the only crossbill 
filed Tvas that of the 24th of February, al- 
ready mentioned. A demurrer had been, 
filed to the bill, argued and taken under ad- 
visement by the court. There had also been, 
some incidental motions made in the case,, 
which need not be particularly referred to. 
The court had adjourned for the term. This: 
was accordingly the position of the case- 
when, on the 22d day of March, petitions 
were filed in that suit with the clerk of the 
court by the railroad company, a corporation 
of this state, Judson, the president, and Ten- 
ney, the treasurer, and by the trustees, Rob- 
erts, Fosdiek and Fisk, asking for the remov- 
al of the cause from the state court to this 
court, under the act of congress of the 3d of 
March, 1875. The petition alleged that the 
amount in 'controversy was of the value of 
more than ?500, that the plaintiff -was a citi- 
zen of Massachusetts, that the parties -who 
had petitioned to be made co-plaintiffs "were 
citizens of Pennsylvania, and that Judson, 
Tenney, and Fisk were citizens of New York, 
Fosdiek, a citizen of Connecticut, and Rob- 
erts, a citizen of Illinois. Bonds were filed, 
conditioned as required by the act of con- 
gress. A transcript of the record of the suit 
in the state court was filed in this court 
March 24. A motion is made by plaintiff to- 
dismiss the suit, on the ground that this, 
court has no jurisdiction of the case. 

Henry Crawford and Joseph E. McDonald^ 
for plaintiff. 

Edwin Walker and Geo. C. Campbell, for 
defendants- 

Before DRUMMOND, Circuit Judge, and 
BLODGETT, District Judge. 

DRUMMOND, Circuit Judge. It seems to- 
have been the intention, in the recent act, 
to consolidate into one act all the previous 
general acts of congress conferring jurisdic- 
tion upon the circuit court, and at the same- 
time to give the court jurisdiction in some 
cases where no previous act of congress had 
conferred it. The court has now jurisdic- 
tion in suits between the citizens of different 
states, without regard to the fact whether- 
or not one of the parties is a citizen of the 
state where the suit is brought. The act 
also authorizes a case to be removed from 
the state to the federal court under such cir- 
cumstances. The judiciary act of 1789, as- 
construed by the supreme court, required 
that each of the parties plaintiff should have 
the right to sue each of the parties defend- 
ant, in a suit between citizens of different 
states, and equally so in the case of removal. 
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from the state to the federal court under the 
authority confeiTed by the 12th section ot 
that act. 1 Stat. 79. The act of 1S66 de- 
clared that when a suit was brought in a 
state court by a citizen of that state against 
a citizen of another state, and a citizen or 
citizens of the same state as the plaintiff, 
that if the controversy might finally be de- 
termined between the plaintiff and the citi- 
zen of the other state without the presence 
of the co-defendants, it might be removed to 
the federal court. 14 Stat. 306. The recent 
act of congress declares that in any suit 
mentioned in the law when there shall be a 
controversy which is wholly between citizens 
of different states, and which can fully be 
determined as between them, then either one 
or more of the plaintiffs or defendants actual- 
ly interested in such controversy may re- 
move the suit into the federal court. This is 
the first time that congress has authorized 
a defendant, a citizen of the state where the 
suit is brought, to remove the case from the 
state to the federal court. As this is a case 
where there are several defendants, some of 
whom have not joined in the petition for re- 
moval, the question is whether there is a 
controversy wholly between the plaintiff and 
those who have petitioned for a removal and 
which can be fully determined as between 
them. The controversy in this case, as be- 
tween these parties, is whether the bonds re- 
ferred to in the bill are valid debts against 
the company, and the mortgages can be fore- 
closed and the claim enforced against the 
company; and whether the oflfieers of the 
company have been guilty of any of the 
breaches of trust alleged against them. The 
officers named as defendants, and the rail- 
road company, would seem to be parties 
whose rights, as between them and the 
plaintiff, can be fully determined as being a 
controversy wholly between them. The oth- 
er parties who have joined in the petition for 
removal are mere trustees. It is a contro- 
versy wholly between citizens of different 
states. 

The fact that there are various judgment 
creditors whose rights are subject to the pri- 
or liens of the bondholders, cannot affect the 
power of removal, their rights remaining un- 
changed. Neither can the fact that a judg- 
ment creditor has filed a cross-bill, for then 
it would always be in the power of a creditor 
to prevent the operatipn of the statute. 

The difficulty arising from the possession 
of the property by the state court is more 
apparent than real. If the res has been 
seized as an incident of the controversy be- 
tween the citizens of different states, then 
the removal of the cause into the federal 
court transfers the res with it as a neces- 
sary part of the proceedings, and the fact 
that collateral issues as connected with the 
res have sprung up in the state court, can- 
not destx'oy the right of removal, provided 
the parties seeking it bring themselves with- 
in tlie terms of the statute. The language 



of the third section is that the petition for 
the removal must be filed in 'the state court 
before or at the term at which the cause 
can first be ti'ied. It may prove in some cases, 
particularly those in equity, difficult to de- 
termine the term when the cause can first 
be tried. It is not claimed in this case that 
the petition was not filed in due time, but 
it is objected that it was filed in vacation, 
and not during any term of the court, and 
that there was no action of the court upon 
the petition or on the bond. I do not think 
the objection can be sustained on either 
ground. The law requires the petition to be 
filed in the suit, an.d it may be before the 
term, and, in fact, it is often desirable im- 
mediately after a suit is commenced in the 
state covirt to remove it into the federal 
court before there is any action of the state 
court in the ease. It is true that under the 
statute the bond must be good and suffi- 
cient secui'ity, but it does not declare that 
it shall be approved by the judge. It re- 
quires the state covtrt to accept the petition 
and bond and proceed no further in the 
case. Now suppose the state court should 
refuse to accept the petition or the bond, or 
should decide that a bond valid under the 
law and with good and sufficient security, 
was not so, would that deprive the party of 
the right of removal? Clearly not. This 
statute seems to have been passed with a 
full knowledge of the difficulties growing 
out of the action or non-action of the state 
courts under previous laws, and with a de- 
termination to make the power of removal 
independent of the action of the state court. 
It is not stated in every case under this 
statute, as in those of 1789 and of 1866, that 
certain facts are to appear to the satisfac- 
tion of the court. And this is the more ap- 
parent from the authority conferred on the 
circuit court, by the 7th section, to issue 
writs of certiorari to the state courts with 
power to enforce them, and from what is 
stated in the same section as to Ihe time of 
removal if the circuit court of the United 
States shall hold its next term within twen- 
ty days after the petition and bond are filed 
in the state court. The 5th section was in- 
tended to protect a party in case of the im- 
proper removal of a suit from the state to 
the federal court, but the language of that 
section is peculiarly significant as affecting 
the motion now "before the court. The copy 
of the record has been filed in this court, 
and the law seems to indicate under what 
circiunstances only, in such an event the 
case should be remanded back to the state 
court. It is when it shall appear to the 
satisfaction of the federal court that the 
suit does not really and substantially in- 
volve a dispute or controversy properly 
within the jurisdiction of the court, or that 
the parties have been improperly or coUu- 
sively made, or joined, for the purpose of 
creating a case cognizable under the act 
It is true that the act prescribes the manner 
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in wliicli the removal shall l3e made, and 
the directions of the law should he com- 
plied with. But the oth section does not 
authorize the court to remand or dismiss the 
t'ause for the reason that it may appear that 
there was any irregularity in the means 
taken to procure the removal. The purpose 
obviously was, if the record was filed in the 
federal court under the law, and the court 
could see that it had jurisdiction of the case, 
that it should retain it, notwithstanding 
there might be defects in the manner of re- 
moval. 

It is also objected that the record from the 
state court, while certified by the clerk un- 
der the seal of the court, has not also the 
certificate of the judge. This last has never 
been considered necessary where the record 
comes from a court of this state. The at- 
testation of the clerk under the ^eal of the 
court is suflacient in any court of this state, 
and is so in this court. A further objection 
is that the petition for removal is not veri- 
fied by afiidavit That is not required by 
the act of 1789 or the act of 1866, nor is it 
by thQ act of 1875, though it was by the act 
of 1867. Cases of Sewing Mach. Cos., IS 
Wall. [85 U. S.] 553. So that on the whole 
I think it is the duty of the court to allow 
the case to stand as between the plaintiff 
and the parties defendant who have peti- 
tioned for its removal into this court, and 
to overrule the motion to dismiss; and it 
will he so ordered. 

After the foregoing opinion was prepared, 
on application of plaintiff's counsel, a re- 
argument was allowed before DRUM- 
MOND, Circuit Judge, and BLODGETT, 
District Judge. 

DRUMMOND, Circuit Judge. It has been 
insisted on the re-argument that this court 
cannot take jurisdiction of the case, on two 
groimds: 

1. The case itself is of such a character 
that it is not removable under the statute. 

2. The case cannot be removed independ- 
ent of the action of the state couW:. 

The first clause of the second section of the 
act of 1875 (IS Stat. 470), states when a case 
can be removed to the federal court. It 
must be a suit of a civE nature at iaw or in 
equity, pending at the date of the act, or 
brought thereafter in the state court. The 
matter in dispute must esceed §300. It must 
be a suit arising under the constitution or 
laws of the United States, * * * or in 
wmch there shall be a controversy between 
citizens of different states. « # « nijg 
clause refers to a removal by either party, 
that is, by the whole of what constitutes the 
one side or the other. 

The second clause of that section states 
when a case can be removed by either par- 
ties less than the whole. There must be in a 
suit in the state court a controversy wholly 
between citizens of different states, and such 



that it can be fuUy determined as between 
them; if so, then any one or more of the 
plaintiffs or defendants actually interested in 
the controversy may remove "said suit," into 
the circuit court of the United States. 

There was here a civil suit in equity pend- 
ing in the state court at the date of the act, 
where the matter in dispute exceeded, exclu- 
sive of costs, the sum or value of §500, 

Was there in this suit a controversy wholly 
between citizens of different states? The 
plaintiff was a citizen of Massachusetts, the 
railroad company a citizen of Illinois. The 
railroad- company had executed to trustees 
certain mortgages on its property to secure 
an indebtedness due from the company, of 
which the plaintiff held a part. He was not 
a trustee of either of the mortgages. The 
trustees and the company, and some of its 
officers, made defendants and all of them cit- 
izens of different states from that of the 
plaintiff, petitioned for the removal of the 
cause. 

Now, the controversy between these parties 
was wholly as to the debt and validity of the 
mortgages and the enforcement of the same. 

The trustees represented the other creditors 
as well as the plaintiff. It was then in effect 
a controversy wholly between the trustees as 
the representatives of the creditors, and the 
railroad company. There can be no doubt 
that, so far as it relates to citizenship, it was 
entirely competent for the plahitiff to bring 
his suit in this court instead of the state' 
court. And having done the latter, that it 
was equally competent for the defendants, as 
the case then stood, to remove it to the fed- 
eral court. Was this right lost by the subse- 
quent facts which appear in the case? 

After the bill was filed receivers were ap- 
pointed, and certain judgment and other cred- 
itors were made defendants, one of whom 
filed a eross-bill. 

The mere possession of the property clearly 
could not affect the result, as appears from 
the fourth section of the recent act That 
was connected wholly with the controvei-sy 
of the original parties, and did not prevent 
it from being exelusiyeiy between them. It 
does not appear that ajiy of the creditors 
were citizens of the same state as the plain- 
tiff, but, conceding that there was a contro- 
versy in the suit whether the judgments were 
valid liens on the property, and whether the 
debts of the other creditors were bin&ing on 
the company, and that some of the creditoi-s 
were citizens of the same state as the com- 
pany, was the right of removal gone? 

It is said that the language of the second 
section of the act of 1875,. is different from 
the act of 1866, the former declaring that 
either one or more of the parties "may re- 
move said suit" into the federal cou^. It is 
insisted that that means the whole suit, and 
not the part which involves merely a contro- 
versy between citizens of different states, and 
therefore, if there should be incidentally a 



'OSGOOD (Case No. 10,604) 



[18 Fed. Gas. page 880] 



controversy in the suit between citizens of 
the same state the effect •would be to remove 
this last as well as the other, and therefore, 
the federal court would take jurisdiction of 
a controversy between citizens of the same 
state, which would be unconstitutional. 

If we were to admit the premises we hard- 
ly think the conclusion would follow. If the 
whole suit is removed because of the princi- 
pal controversy between citizens of different 
states, and in order to fully determine that as 
between them, other controversies between citi- 
zens of the same state arise in the suit, there is 
no objection to the federal court taking juris- 
diction of the latter. It is matter of common 
practice to do this in the settlement of legal 
and equitable rights. Having control and 
jurisdiction of the principal, the incidents go 
with it. In every case where this court fore- 
closes a railroad mortgage, this doctrine is 
enforced; so that the true rule, even on the 
hypothesis stated, would seem to be to as- 
certain whether this court had jurisdiction of 
what may be regarded as the main contro- 
versy, and whether the others, between citi- 
zens of the same state, are mere incidents of 
such controversy. In this ease the claims of 
the defendant-creditors, it is presumed, de- 
pend on the effect and validity of the mort- 
gages, which, if sustained, give the bondhold- 
ers the paramount claim. The former may 
therefore be said to represent mortgage debts. 
If this is so, there is no good reason why 
'the whole suit may not be removed to this 
court "Whether the act intends to authorize 
the removal of the whole suit in every case 
where there is a controversy between citi- 
zens of different states, and which can be 
fully determined as between them, without 
regard to other controversies In the same suit 
and the citizenship of the parties in the suit, 
and whether, if so, the act is in that respect 
constitutional, need not be here decided. Nei- 
ther is it necessary to decide whether the act, 
in any case where there may be in the suit 
controversies between citizens of the same 
state, permits them to remain to be determin- 
ed by the state court 

Upon the second ground we commence with 
two admissions made by the plaintiffs coun- 
sel. They concede: 

1. Under the 3d section of the act of 1875 
(18 Stat 471), the petition for removal and 
the bond requhred, can be filed in vacation in 
the suit pending in the state court 

2. If the statute is complied with, the state 
court has no discretion, and its refusal to ac- 
cept the petition and bond, and the omission 
to note the refusal on the record, would not 
deprive the party entitled thereto of the right 
of removal 

These admissions necessarily grow out of 
the wojds of the statute. If the facts as 
named therein exist, then the party entitled 
to remove the suit may file a petition in such 
suit in the state court before the term at 
which the cause could be first tried, and file 
therewith a bond with good and sufficient se- 



curity. The bond and petition may therefore 
both be filed out of term time; they are to 
be filed in the suit pending in the state court, 
that is, with the clerk in the ordinary way 
in which papers are marked and filed in a 
suit. Now, if the proper petition and bond 
are filed with the clerk in the suit pending in 
the state court' by the party entitled to do 
so, in vacation, what is the status of the case 
from the time of filing the same until the 
meeting of the state court? 

According to the view of plaintiff's counsel, 
the court having had no opportunity in open 
eoml; to accept or refuse the bond and peti- 
tion, there is jurisdiction still in the state 
court, and the judge of that court can make 
any order in the ease permitted to a judge 
under such circumstances; that is, he can, 
if necessary, grant an injunction, and (in 
this state) appoint a receiver of property. 
There ought to be authority somewhere to 
protect the rights of parties in the contingen- 
cy named. Having filed the petition and 
bond with the clerk in the given case, the 
applicant has done all that the statute re- 
quires. He need not call upon the court to 
act at all. No order is to be made in court, 
at least the statute names none, unless the 
mandate that the court "shall accept the pe- 
tition and bond" implies one. 

The language is somewhat different in the 
other statutes: "shall accept the surety." 
When is it that the court shall "proceed no 
further in such suit"? It is well to notice 
the different language in another part of the 
section. When the suit relates to the title 
of land, and is between citizens of the same 
state, then the value must be made to ap- 
pear, and certain statements (and affidavit 
if required by the court) must be made, all 
showing that the court is called on to act. 
But it is said that, in this case, the court 
must judge whether the bond was good and 
sufficient security, and must accept that and 
the petition. 

It may be proper to consider the former 
legislation on this point. The act of 1789 re- 
quired, in order to effect a removal from the 
state to the federal court, that the defend- 
ant should, at the time of entering his ap- 
pearance in the state court file the petition 
for removal. 1 Stat 79. 

The act of 1866 declared that the petition 
might be filed "at any time before the trial 
or final hearing of the cause;" but nothing 
is said as to the manner of filing other than 
by the use of such general words. 14 Stat. 
306. The act of 1867 required an affidavit 
and petition to be filed in the state court at 
any time before the final hearing or trial of 
the suit Id. 558. 

These acts were, it is presumed, all re- 
pealed by the Revised Statutes of the Unit- 
ed States, which, however, incorporated 
their substantial provisions in section 639. 

The law in force upon the subject of re- 
moval, at the date of the act of 1875, was as 
follows: "In order to such removal, the pe- 
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titioner in the cases aforesaid must, at the 
time of filing Ms petition therefor, offer in 
said state court good and sufficient security," 
etc. Rev. Stat 1874, p. 113, § 639. 

The act of 1875 for the first time expressly 
authorized the petition and hond to he filed 
out of term time. There must have been 
some object in this change. We think it 
was to prevent the state court from proceed- 
ing further in the case after the proper pa- 
pers were filed in the suit with the clerk. 

There was nothing more to be done in or- 
der to perfect the right. A condition of the 
bond is that the petitioner shall enter in the 
circuit court of the United States at its next 
term a copy of the record of the suit, and 
pay the costs if the suit be wrongfully re- 
moved, and is for the benefit of the opposite 
party. 

The seventh section of the statute has an 
important bearing on the question. It often 
happens that the terms of the state court are 
only once or twice a year. If after the filing 
of the petition and bond in the suit in the 
state court not in term, the circuit court of 
the United States should sit before the state 
court— for example, the former in one month 
and the latter in two months from the time 
of filing the petition and bond—if there must 
be an opportunity for the state court to act 
on them before the right of removal is per- 
fected, how is it possible for the petitioner 
to comply with the condition of the bond? 

The only answer that can be given is that, 
in spite of the words of the third section 
that the bond and petition may be filed be- 
fore the term, there is in fact and law no 
filing of the petition and bond until the court 
is in session, in effect thereby striking those 
woi'ds out of the statute, and thus the state 
judge has power over the case from the com- 
mencement till the petition and bond are 
presented to him while holding court, which 
we think congress intended he should not 
have when they were duly filed in vacation. 

Under previous laws, in some instances the 
clerks of the state court would not give 
copies of the record when a petition for re- 
moval was filed. The recent apt imposes a 
severe penalty in case of their refusal to 
furnish a copy of the record, after tender of 
the legal fees, to any one applying for re- 
moval, not when the removal is ordered or 
refused by the court. It is said there must 
be a power in the state court to determine 
whether the petition and bond are sufficient, 
and whether the ease is removable under the 
statute. It is true that the party seeking 
the removal of the cause must be entitled to 
the same, but we think the statute did not 
intend to permit the state court to judge in 
such a case as this whether a proper case 
was made. That was one of the difficulties un- 
der former statutes. If the state court chose 
to proceed, the only remedy was supposed to 
be through the highest court of the state, 
to the supreme court of the United States. 
See Hough v. Transportation Co. [Case No. 
18FED.CAS. — 56 
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[ 6,724]; Akerly v. Vilas [Id. 119]; In re Cro- 
mie [Id. 3,405]; and authorities cited in those 
cases and notes. This statute gives the cir- 
cuit court of the United States power to is- 
sue the writ of certiorari to the state court in 
any cause removable under the act, and 
therefore to the federal court the right to de- 
termine whether the cause is properly re- 
movable. " Q 

It is claimed by the plaintiff's counsel that 
that is given when the state court refuses to 
act. But the state court may omit to place 
on the record the refusal or non-action, and 
whether it does or not, there can be no ob- 
j ject in issuing a writ of certiorari, the sole 
{ effect of which is to bring the record into the 
federal court, if it is already there duly cer- 
tified by the clerk under the seal of the state 
court. This statute has not given power to 
the circuit court of the United States to com- 
pel the state court to act by writ of manda- 
mus or otherwise. The sole object of the 
writ of certiorari, as the statute itself says, 
is to make a return of the record. 

The fifth section contains provisions which 
are new. It is true that in practice under 
previous laws, when a case came into the 
federal court by removal from the state 
court, motions could be made to dismiss and 
remand the case, but their decision depend- 
ed on general principles. Now the fifth sec- 
tion controls the action of the federal court, 
both as to the dismissal and remanding of 
cases. It did not intend that the suit should 
be dismissed or remanded on account of ir- 
regularities, provided it satisfactorily ap- 
peared that the court had jurisdiction of the 
cause. Here the only thtog to which objec- 
tion is now made is as to the character of 
the suit and the want of opportunity of the 
state court, as a court, to act or refuse to act. 
There is no complaint made against the suffi- 
ciency of the bond. 

It is said we treat the state courts with 
disrespect in not allowing them to pass upon 
the case under the statute. "We would treat 
them more disrespectfully if we disregarded 
and overruled their action, as it is admitted 
we would have the right to do in a proper 
case. 

What might be the effect of the record of 
the state court being filed in the federal court 
before the term next after the filing of -the 
bond and petition in the suit in the state 
court, upon the general status of the case, 
it is not necessary to consider. There possi- 
bly might be a question whether the case 
would be in every respect before the federal 
court prior to its next term. 

It may be admitted that there are diffi- 
culties in any view we may take of this parti 
of the case, but we are at a loss to under- 
stand how the fact that the state court has 
not had the opportunity to pass upon the 
application, can alone confer the right of re- 
moval, when it is admitted that the action 
or non-action of the state court may be im- 
materiaL 
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If the petitioner lias brouglit himself and 
is within the terms of the law, and the right 
of removal is complete, then when there is 
added to that a copy of the record duly filed 
in the federal court (and special hail given 
when requisite), the act of removal has taken 
place. 

NOTE. The above decision commented on 
by Judge Balier, of the Alexander county cir- 
cuit court, who held that the act of eonirress 
contemplated some action by the state court, 
and that if the state court was satisfied that the 
party was not entitled to removal of the cause, 
the cause might be placed upon the docket, and 
proceed to trial. Mayo v. Taylor [Case No. 
9,357]. See, also, as to possession of res, Gay- 
lord V. Ft. Wayne, M. & C. B. Co. [Id. 5.284], 
and Union Trust Co. v. Eoekford, R. I. & St 
L. R. Co. [Id. 14,401]. 
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Case l^o. 10,605. 

OSGOOD et al. v. ROOlgWOOD. 

[11 Blatchf. 310; i Cos, Manual Trade-Mark 
Cas. 242.] 

Circuit Court, S. D. New York. Sept. 27, 1873. 

Tbade-Maisks — Pkotection Afforded bz Act 
OF July 8, 1870— "Heliottpe. " 

• 1. The protection given by the 77th and 78th 
sections of the act of July 8, 1870 (16 Stat. 210, 
211), to the use of a trade-mark, the recordmg 
of which in the patent office is therein provided 
for, is to the exclusive use of such trade-mark 
only so far as regards the particular description 
of goods set forth in the filed statement as the 
particular description of goods to or by which 
the trade-mark has been, or is intended to be, 
appropriated; and the prohibition is only against 
the use, by another, of substantially the same 
trade-mark on goods of substantially the same 
descriptive qualities as such particular descrip- 
tion of goods set forth in such filed statement. 

2. A statement filed by O, set forth that his 
trade-mark consisted of the word "Heliotype," 
"in connection with the production and publica- 
tion of prints," and that "the particular article 
of trade" upon which he had used it was "the 
prints" which he designated- as "Heliotype." 
Such prints were made by a process to which 
the name "Heliotype" was applied, and which 
was a process secured by letters patent of the 
United States, undei which O. was the sole li- 
■censee. The defendant used the word "Helio- 
type" on prints published by him, but not made 
by such patented process: Edd, that the right 
of O. to the recorded trade-mark was limited 
to its use on prints made by such patented pro- 
cess. 

[This was a hill in equity by James R. Os- 
good and others against George G. Rockwood 
for the alleged imlawful use of a trade-njark. 
Heard on, motion for a provisional injunction.] 

Charles P. Blake, for plaintiffs. 
Josiah P. Fitch, for defendant. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



BLATCHFORD, District Judge. The bill 
in this case alleges, that, before the 8th of 
December, 1SG9, one Ernest Edwards, of Lon- 
don, England, was the original and fii'st in- 
ventor of certain improvements in the process 
of photographic printing; that he obtained 
four English patents for the same; that, aft- 
erwards, desiring to designate the process em- 
bodying his said inventions by a specific name 
not used or known before, or applied to any 
other process or art, he devised and invented 
the name "Heliotype," which name he applied 
to his said process, and printed the same 
upon impressions printed by his said process, 
and used the same as a trade-mark in the 
business and practice of the said inventions; 
that, after the issue of the said English pat- 
ents, Edwards assigned all his interest in 
them and in the inventions secured by them, 
for Gi-eat Britain and for the United States, 
to the Heliotype Company, an English com- 
pany, by virtue whereof the title to the said 
inventions for the United States, and the 
right to any patents which might be issued 
therefor In the United States, became vested 
in said company; that, afterwards, two let- 
ters patent of the United States, for said in- 
ventions, were issued to Edwards, assignor 
to the said company; that, prior to the issu- 
ing of the latter patents, the plaintiffs, by vir- 
tue of a conti-act made between them and the 
said company, became the sole and equitable 
owners of the said inventions for the United 
States, and the sole licensees to practice said 
inventions within the United States, and also 
became entitled to an assignment of the lat- 
ter patents, when issued, from the said com- 
pany; that said company are about to ex- 
ecute to the plaintiffs an assignment of all 
their interest in the latter patents; that the 
plaintiffs, desiring to designate the practice 
of the said inventions in the United States 
by the same name as that by which it is 
known and practiced in England, registered 
the word "Heliotype" in the patent office of 
the United States, according to the provisions 
of the statute in such case provided, and re- 
ceived a certificate of registration from the 
patent oifiee, whereby the exclusive right to 
the use of the said word "Heliotype," as a 
trade-mark, was vested in the plaintiffs for 
tlie period of thirty years; that the defend- 
ant has infringed on the exclusive privilege 
granted by said certificate, by printing upon 
certain prints by him made, the word "Helio- 
type," which the plaintiffs charge to be sub- 
stantially the same word as the word "Helio- 
type," and to be calculated to mislead pur- 
chasers and to cause them to believe that they 
are purchasing prints made by the practice 
of the said inventions of Edwards; that the 
defendant, in so doing, intends to deceive the 
public and to injure the plaintiffs; and that 
the defendants are greatly injured by such 

unlawful use of their trade-mark. The bill 

pi-ays for an account of profits and damages 

and for an injunction. 
The answer of the defendant admits that 
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he has imprinted the word "Heliotype" on 
certain prints or pictures made by him, but 
denies that, in so using that word, he had 
any intention, or that the same* was calculat- 
ed, to mislead purchasers or cause them to 
believe that they were purchasing prints 
made by the practice of the said inventions 
of Edwards, or that such prints were made 
hy the plaintiffs. 

The plaintiffs now move for a provisional 
injunction. They do not contend that the de- 
fendant employs the Edwards process or in- 
fringes the patents. On the contrary, the af- 
fidavit of one of the plaintiffs, sets forth that 
thpir reputation is connected with the success 
of such process, "and will be liable to be in- 
jured if inferior reproductions by other pro- 
cesses." bearing what is Iinown to the pub- 
lic as the plaintiffs' trade-mark, are allowed 
to go upon the market. The defendant, in an 
affidavit, sets forth, that he is a photographer, 
and has denominated the process by which 
his photographic prints are taken as a helio- 
type process, and has printed the following 
words on certain pictures made by him: "By 
Rockwood Photo-Engraving (Heliotype) Pro- 
cess;" that, by so doing, he did not intend 
to simulate or imitate the imprint of the 
plaintiffs, or to convey the idea that such 
pictures were made by the plaintiffs or came 
from their establishment, or were made by 
a process over which they had control, or 
which they had the exclusive right to use, 
and did not make any such imitation or 
simulation; and that such imprint, as used 
by the defendants, was not intended or cal- 
culated to deceive purchasers of said pictures, 
or to cause them to believe that said pictures 
were made by or came from the plaintiffs. 
Nothing is disclosed as to the process where- 
by such pictures are made by the defendant, 
except that it is stated to be on? whereby a 
print or type is made by the action of the 
sun's light 

The "statement" filed in the patent office by 
the plaintiffs, under the 77th section of the 
act of July 8, 1870 (16 Stat 210), as a basis 
for their claim to a trade-mark, is in thefee 
words: "Specification of a trade-mark used 
by the firm of James R. Osgood & Co., of 
Boston, Massachusetts. Our trade-mark con- 
sists of the word 'Heliotype,' either alone or 
combined with some suitable ornamentation, 
in connection with the production and publi- 
cation of prints. We have generally used the 
word alone, as shown in the accompanying 
drawing. This trade-mark we have used in 
our business since October, 1872. The par- 
ticular article of trade upon which we have 
used it is the ^prints' which we designate as 
■Heliotype.' We may also print our trade- 
mark, to wit, the word 'Heliotype' upon the 
outside of packages of such prints, and also 
upon cards or circulars advertising the same." 
The 77th section of the act provides, that 
any firm domiciled in the United States, and 
who are entitled to the exclusive use of any 
lawful ti-ade-mark, may obtain protection 



therefor by complying with certain specified 
requhrements, one of which is, that they must 
record in the patent office a statement under 
oath, setting forth "the dass of merchandise, 
and the particular description of goods com- 
prised in such class, by which the trade-mark 
has been, or is intended to be, appropriated," 
and, also, "a. description of the trade-mark 
itself, with fac similes thereof, and the mode 
in which it has been, or is Intended to be, 
applied and used." 

The statement filed and recorded by the 
plaintiffs, as a compliance with these pro- 
visions, sets forth, as "the class of merchan- 
dise," "prints" which are capable of "publi- 
cation." It further sets forth, as "the par- 
ticular description of goods comprised in such 
class," by which the trade-mark, namely, the 
word "Heliotype," has been appropriated, the 
prints which the plaintiffs designate as 
"Heliotype," that being what is meant by the 
statement, when it says that "the particular 
article of trade" upon which the plaintiffs 
have used the trade-mark is the prints which 
they designate as "Heliotype." It further 
sets forth, as the mode in which the trade- 
mark "has been, or is intended to be, applied 
and used," that they have used it on the 
prints which they designate as "Heliotype," 
and that they may also print it on the out- 
side of packages of such prints, and also upon 
cards or circulars advertising the same. 

The 78th section of the act provides, that a 
trade-mark for which protection is obtained 
by a compliance with the requirements of the 
77th section, shall, during the period that it 
remains in force, entitle the party registering 
it "to the exclusive use thereof, so far as re- 
gards the description of goods to which it is 
appropriated in the statement filed under 
oath," and that "no other person shall law- 
fully use the same trade-mark, or substanti- 
ally the same, or so nearly resembling it 
as to be calculated to deceive, upon sub- 
stantially the same description of goods." 
The 79th section provides, that, if any person 
"shall reproduce, counterfeit, copy or imitate 
any such recorded trade-mark, and affix the 
same to goods of substantially the same de- 
scriptive properties and qualities as those re- 
ferred to in the registration," he shaU be lia- 
ble to an action for damages, and "the party 
aggrieved shall also have his remedy accord- 
ing to the course of equity, to enjoin the 
wrongful use of his trade-mark, and to re- 
cover compensation therefor." 

It is apparent, that the protection given by 
the statute is to the exclusive use of the trade- 
mark only so far as regards the particular 
description of goods set forth in the filed 
statement as the particular description of 
goods to or by which the trade-mark has 
been, or is intended to be, appropriated; that 
the inhibition of the statute is only against 
the use of substantially the same trade-mark 
or substantially the same particular descrip- 
tion of goods; and that the wrongful us© 
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Tvhicli may be enjoined is only the affixing, 
by another, of substantially the same trade- 
mark to goods of substantially the same de- 
scriptive properties and qualities as those set 
forth in the filed statement as the particular 
description of goods by which the trade-mark 
has been, or is intended to be, appropriated. 
The only reasonable construction of the lan- 
guage of the filed statement in the present 
case is, that the plaintiffs mean, that the 
■word "Heliotype," as a trade-mark, has been, 
and is intended to be, appropriated by them, 
only to the prints which they designate as 
"Heliotype." What those prints are appears 
by the bill and other papers. They are prints 
produced by the Edwards patented process, 
and only such prints. Such prints are the 
only particular description of goods named 
in the statement, as that on which the plain- 
tiffs have used the word "Heliotype" as a 
trade-mark, and to which they have appropri- 
ated it, or intended to appropriate it, as a 
trade-mark. "Prints" are named as the class 
of merchandise. The prints designated as 
"Heliotype" by the plaintiffs, are "the par- 
ticular description of goods comprised in such 
class." And such is the purport of the bill. 
It avers, that Edwards invented the name 
"Heliotype," and applied it to his process, 
and printed it on impressions printed by his 
process, and used it as a trade-mark in the 
business and practice of his patented inven- 
tions; and that the plaintiffs, desiring to des- 
ignate the practice of the said inventions in 
the United States by the same name as that 
by which it is known and practiced in Eng- 
land, registered the word "Heliotype" in the 
patent office, according to the statute. 

Inasmuch, therefore, as the defendant is 
not shown to have used the word "Heliotype" 
in connection with prints which are substan- 
tially the same description of goods as the 
prints which the plaintiffs designate as 
"Heliotype," or with prints which have sub- 
stantially the same descriptive properties and 
qualities as those which the filed statement 
refers to as the prints which the plaintiffs 
designate as "Heliotype," the plaintiffs are 
not entitled to the relief asked, by reason of 
any right acquired under the statutory regis- 
tration set forth in the bill. 

The 83d section of the act declares, that 
nothing in the act shall prevent, lessen, im- 
peach or avoid any remedy at law or in 
equity, which any party aggrieved by any 
wrongful use of any trade-mark might have 
had if the act had not been passed. As the 
fact probably is, that the plaintiffs are citi- 
zens of Massachusetts, and the defendant is 
a citizen of New York, although the bill does 
not so specifically aver, the bill could, doubt- 
less, be amended so as to give to this court 
jurisdiction to administer the proper remedies 
in equity in behalf of the plaintiffs, to which 
they may be entitled by reason of any wrong- 
ful use of a trade-mark which they may have 
the right to use independently of any statu- 



tory registration. The bill, however, is not 
framed in view of any such case. It does 
not set forth any title in the plaintiffs to any 
trade-mark. It avers that Edwards invented 
and used the word "Heliotype," as a trade- 
mark. It does not aver that he ever assign- 
ed to the plaintiffs any right to use it as a 
trade-mark. It does not aver that the plain- 
tiffs have ever used it as a trade-mark. Nor- 
is there any evidence that the use, by the 
defendant, of words indicating that the prints 
he produces are made by "Rockwood's photo- 
engi-aving (heliotype) process," are calculated, 
to mislead purchasers, and to cause them to- 
believe that they are purchasing prints made 
by the Edwards process, or that the defend- 
ant, in so doing, intends to deceive, or is. 
deceiving, the public, or intends to injure^ 
or is injuring the plaintiffs. 
The motion for an injunction is denied. 
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The OSPREY. 

p. Spr. 2i5; 1 17 Law Rep. 384.] 

District Court, D. Massachusetts. Sept., 1854. 

CoLLisioi^ — Steam and Sail— Rdles as to 
Courses. 

1. When a steamer meets a sailing vessel go- 
ing free, it is the duty of the sailing vessel to 
keep her course, and the duty of the steamer 
to keep out of her way, by all reasonable and 
practicable means in her power, without being 
restricted to going to the right or to the left, or 
to any other particular measure. 

2. Law of collision generally. 

3. General rules as to the course to be pursued 
by vessels approaching each other, to avoid col- 
lision. 

[Cited in Growel v. The Radama, Case No. 3,- 
442.] 

This was a suit in rem, promoted by Ken- 
neth Urquhart and others, owners of the Brit- 
ish brig Fanny, against the steamer Osprey, 
for a collision. At the same time, a cross- 
libel was promoted by John Linton & Co., of 
Philadelphia, owners of the Osprey, against 
the brig Fanny. The two stilts were tried, 
together, upon the same evidence and argu- 
ments. 

R. H. Danas Jr., and D. W. Gooch, for the 
Osprey. 

The rules in the law of collision, which 
seem technical and arbitrary, will be found, 
on careful analysis, to be simple, and found- 
ed in equity. All will be found to turn up- 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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on the consideration, wlietlier tiie two vessels 
meet on terms of equality or of inequalily. 
If the former, the loss and labor of deviation 
is borne equally. If the latter, the vessel 
having the advantage takes the whole duly 
upon herself, and the other vessel keeps her 
course. If the favored vessel may keep her 
course, she must do so, that the other vessel 
may know what to depend upon. Where both 
vessels are steamers, or both are close-hauled, 
or both are free, they are equal, and each 
keeps to the right The rule, where both are 
close-hauled, has usually been stated as 
though the vessel on the starboard tack was 
favored; but it is really only an instance of 
the rule, that each keeps to the right. Where 
one is going free, and the other is close- 
hauled, they are on an inequality, and the 
favored vessel takes the whole duty of avoid- 
ing the other, and the latter keeps her course. 
The Gazelle, 2 W. Rob. Adm. 517; The 
George, 5 Notes of Cas. 368; The Woodrop- 
Sims, 2 Dod. 83; The Speed, 2 W. Rob. Adm. 
225. Where a steamer meets a sailing ves- 
sel close-hauled, it is well settled that the 
latter is to keep her course, and the steamer 
to get out of her way. The Shannon, 2 Hagg. 
Adm. 173; The Columbine, 2 W. Rob. Adm. 
27; The Gazelle, Id. 517; The Birkenhead, 3 
W. Rob. Adm. 75; The Vivid, 7 Notes of Cas. 
127." Whenever one vessel is to keep her 
course, and the other is to take the whole 
duty of avoiding her, the latter, whether 
steamer or sailing vessel, is not restricted to 
going to the right, but may take any course, 
and resort to any measures, which are most 
judicious and convenient The Birkenhead, 
3 W. Rob. Adm. 75; The James Watt, 2 W. 
Rob. Adm. 270; The Northern Indiana [Case 
No. 10,320]; The Leopard [Id. 8,264]; St 
John V. Paine, 10 How. [51 U. S.] 557; New- 
ton V. Stebbings, Id. 590. A steamer meet- 
ing a sailing vessel free, is a case of inequal- 
ity, and should be governed by the latter rule. 
The proof, in this case, of a usage to that ef- 
fect, on the American coast, is incontroverti- 
ble. It is founded in better policy, because 
it gives one uniform rule in all cases of steam- 
ers meeting sailing vessels, and does away 
with all inquiries, at the time or afterwards, 
into the question whether the sailing vessel 
was close-hauled or free. It is also more 
equal. The judicial decisions in America fa- 
vor this rule. The Leopard [supra]; The 
Northern Indiana [supra]; St John v. Paine, 
10 How. [51 U. S.] 557; Newtin v. Stebbings, 
Id. 590. In the Englisfi cases heretofore cit- 
ed, although the sailing vessels happened to 
be close-hauled, the rule was not restricted to 
those cases, and the case of The Shannon, 
2 Hagg. Adm. 173, favors tlie uniform rule. 
The only case to the contrary is that of The 
City of London, 4 Notes of Cas, 40. In that 
case, the court follows a phrase Instead of a 
principle, and feels bound to treat a steamer 
as a sailing vessel having the wind always 
free. That phiuse was used in cases of 
steamers meeting vessels close-hauled, and 



was not intended to apply to and limit cases 
of steamers meeting vessels sailing free. The 
rule we contend for is founded in usage, in 
policy, In equity, and is supported by the 
weight of judicial authority. 

J. O. Park, for the Fanny, 

Contended: 1st That upon the facts In the 
case, it appeared that the brig was coming up 
the harbor, about mid-channel, was holding 
her course nearly before the wind, and did 
j not port her helm, until the steamer had put 
j her helm to starboard, and veered to leeward; 
j that then it was done, to give tie steamer 
more space and more time to "slow," "stop," 
j and "reverse" her engine, and that she (the 
j steamer) should have done this, and thus 
! have avoided the collision. 2d. That if the 
! brig did port her helm, on discerning the 
' steamer, she was right in so doing: and reli- 
! ance was placed on the judgment of Dr. Lush- 
j ington. In the case of The City of London (A. 
j D. 1845) 4 Notes of Cas. 40. In that case, 
I which, in most of its facts, was similar to the 
i one at bar, after stating the rule, as well un- 
j derstood, that a steamer is to be regarded as 
! a vessel sailing with the wind free, the court 
j went on to say: "I have had occasion, over 
j and over again, to say in this court, and I 
[ will endeavor to put. It in the clearest lan- 
{ guage I can command, that whenever two 
vessels meet at sea, and there is any proba- 
ble chance whatever of collision, it is their 
duty to abide by the principles of navigation, 
and each of them to take the precaution of 
putting the helm to port where both are free, 
so as to avoid the chance of accident; and for 
this obvious and plain reason: that in a dark 
night like this, how often must it happen, 
that some doubt will arise, whether the ves-, 
sel be direct ahead, or one point to the star- 
board, or to the larboard? And are you to 
leave to mere chance, the discovering this, 
with i>erfect accuracy; or are you not imme- 
diately, to adopt that which is the only safe 
precaution; that Is, following out the princi- 
ple of the order, putting the helm to port at 
once, and so avoiding the collision?" 3d. 
That adherence to the rule laid down above, 
by this highest English authority, would in- 
sure against the accident itself, by giving an 
arbitrary rule, safe and sure, whether there 
really were danger or not; while the other 
rule, that the sailing vessel should hold her 
course, and the steamer choose her course, at 
her own peril, although it might enable the 
court to determine with certainty, where the 
fault lay, after the collision had occurred, fur- 
nished, by no means, so sure a mode of avoid- 
ing it 4th. That the rule of keeping to the 
right having been adopted and sanctioned by 
judicial decision, and nine years' uniform 
practice in England and the British territo- 
ries (with whom was much of our commercial 
intercourse), it was the best policy to adopt 
the same arbitrary rule, for the sake of uni- 
formity of practice. Reverse Dr. Lushing- 
ton's opinion, and the steamers and sailing 
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vessels now multiplying "between the two 
countiies, must t)e governed by different rules, 
depending upon the watei*s they are navigat- 
ing. 5th. To give an American decision ad- 
verse to that adopted in England for nine 
years, would place the vessels of the two 
countries in an awkward position. When 
two vessels should meet in a narrow channel, 
in an ohscure light, in waters not under the 
jurisdiction of either government one would 
adhere to the American, the other to the Eng- 
lish rule, and a collision would he the sure 
conseciuence. In obscurity and doubt, an ar- 
biti-ary uniform rule of action is always the 
safest. 6th. It was contended, that, on the 
evidence, the crew of the steamer descried 
the brig ten minutes before the collision; that 
the steamer was then going at the rate of six 
miles an hour, and she must therefore have 
steamed one mile before the collision; that it 
had been shown, that she could be stopped 
in two hundred yards, and, the engineer tes- 
tifying that the signal to "reverse" only pre- 
ceded the collision fifteen seconds, that it was 
culpable negligence in the steamer's crew not 
to "stop" and "reverse" sooner; even though 
the sailing vessel had been wrong in "port- 
ing" her helm. For each vessel was bound 
tp use all its powers, in order to avoid in- 
jury to itself and others. Two wrongs could 
never make a right 

SPRAGUE, District Judge. In these eases, 
I have received great aid from the learned 
and able counsel. 

They axe cross-libels for damage by colli- 
sion. 

The collision took place about eight o^clodt 
in the evening of the 12th of August last, in 
that part of Boston harbor called the "Nar- 
rows," where the channel is about a fourth of 
a mile in width. When the vessels discov- 
ered each other, the Osprey, a steamer, was 
going down the harbor, in about mid-channel, 
at the rate of seven or eight knots, the north- 
em shore being on her larboard hand, and 
the southern on hei* starboard. The Fanny, 
a sailing vessel, was coming up the harbor, 
nearer to the southern shore, and between the 
southern shore and the middle of the channel, 
and her direction was either straight up the 
channel, or inclined to the south. There was a 
five-knot breeze from the S. S. W., which was 
a free wind for the Fanny, being a little abaft 
her beam, and on her larboard side. Upon 
discovering each other, the steamer put her 
helm to starboard, and the Fanny put hers to 
port, which carried both vessels toward the 
nortiiem shore, where the collision took place. 
The steamer went so far as to take the 
ground on the northern shore, which was very 
bold, just at the time, or a few seconds be- 
fore, the vessels came in contact. The Fanny 
ran head on to the steamer, striking her star- 
board bow, at an angle of about forty-five 
degrees. " , 

The collision would haye been avoided, by 
the steamer taking the measure she did, if 



the Fanny had either kept her course, or put 
her helm to starboard; and it also would 
have been avoided, by the Fanny taking the 
measure she did, if the steamer had put her 
helm to port. According to the weight of 
judicial opinion and nautical practice, in 
England, the brig was right and the steamer 
was wrong; but, according to the weight of 
judicial opinion and nautical practice, in this 
country, the steamer was right and the brig 
was wrong. 

This renders it necessary to esamine the 
question, on principle, as well as on author- 
ity. The great increase of navigation within 
a few years past, and the multiplication of 
clipper ships and steamers, moving with great 
speed, and the vast amount of propei-ty, and 
the number of human lives constantly ex- 
posed to the dangers of collision, render it of 
great and increasing importance, that the- 
rules for its prevention should be uniform 
throughout the commercial world; and that 
they should be plain and simple, and founded 
upon principle. 

All the rules upon this subject are founded 
upon the supposition, that there is some rea- 
son to apprehend collision; for, if the position 
and course of the vessels are such that there 
is no danger of their coming in contact, the 
rules are not called into action, and each ves- 
sel keeps on her course. It is to be premised, 
in the first place, that the object to be at- 
tained is safety; and, in the next place, that 
it is desirable that this should be attained at 
the least cost, whether that cost consist in 
labor, delay, or risk. 

All the eases may be comprised in two 
classes: First, when vessels meet on terms of 
equality; second, when they meet on terms 
of inequality. The first comprises three cases, 
namely: 

1st Two sailing vessels, both going free. 

2d. Two steamers. 

3d. Two sailing vessels, both close-hauled. 

To all these cases, one simple rule may be 
applied, namely: Both go to the right This 
rule is partly arbitrary, and partly founded 
on substantial reasons. It is arbitrary, so 
far as it directs to the right rather than to 
the left; but in requiring both parties to take 
measures, as far as practicable, to get out of 
the way, it is founded on principle. 

Take lie first case,— that of two sailing ves- 
sels approaching each other, both having the 
wind free. By the rule, both must diverge 
from their course. The reason is, that thus 
safety is more certain than if one only di- 
verged, and the inconvenience is justly di- 
vided between them, as both can deviate from 
their course with equal facility, and both can, 
by a free wind, regain the line on which they 
were sailing before they met 

The same reason applies to the second case, 
that of two steamers meeting. 

In the third case, that of two sailing ves- 
sels, both close-hauled upon the wind, the 
rule, as generally expressed, is, that the one 
on the starboard tack shall keep on her course. 
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and tlie one on tlie larboard tack shall give 
way, by porting her helm. But the rule thus 
expressed is, in effect, a direction to both, to 
go or keep to the right The one on the star- 
board tack, being close-hauled, is already go- 
ing' as far to the right as possible. When, 
therefore, the rule says she shall keep on her 
course, i1^ in fact, says she shall keep to the 
right The one on the larboard tack also 
goes to the right, and she must deviate far 
enough to avoid the collision. She is thus, in- 
deed, subjected to the v^hole inconvenience 
necessary to secure the safety of both, that 
is, to all the labor, delay, and risk, of diverg- 
ing to the leeward; but this is because the 
other vessel cannot diverge from her course, 
by going farther to windward. 

The second class, above mentioned, viz., 
where vessels meet on terms of inequality, 
embraces two cases, at least, viz: — 

1st Two sailing vessels, one free, and the 
other close-hauled. 

2d. A steamer and a sailing vessel, the lat- 
ter being close-hauled. 

Here the rule is, that the vessel having the 
advantage must keep out of the way, and the 
other must keep her course. Thus, in the first 
case, that of two saUing vessels, one going 
free and the other close-hauled, the one hav- 
ing tbe advantage of a fair wind can diverge 
from the line of her course, so as to avoid 
collision, and then return to that line, or take 
another verging toward it, and carrying her 
to the same point But the vessel which is 
close-hauled, whether on the larboard or star- 
board tack, can give way only by going to 
leeward, and cannot regain the line of her 
previous course, but when she agaui hauls to 
the wind, must proceed on a line parallel to 
her former course. She thus loses the whole 
distance she has diverged to the leeward, 
which may sometimes occasion great delay 
and hazard. The same reasons apply with 
increased force to the second case, that of a 
steamer meeting a sailing vessel close-hauled; 
the motive power of the former giving her a 
greater advantage than even a fair wind does 
to a sailing vessel. 

We come now to the ease before the court, 
that of a sailing vessel going free, meeting a 
steamer. Shall we apply to it the rule of the 
first class, which requires both to go to the 
right; or the rule of the second class, which 
requires the one having the advantage to 
keep out of the way, and the other to keep 
her course? 

1st A steamer has an advantage over a 
sailhig vessel, even with a free wind. She 
can oftentimes turn in a shorter time and 
space, and cheek, stop, and reverse her mo- 
tion, in a manner which a sailing vessel can- 
not The motive power of the one is under 
human control, and at all times available; 
tliat of the other is not. The wind bloweth 
not only where it listeth, but when it listeth; 
and it is of importance to the sailing vessel, 
to improve it to the utmost, while fair. It 
may suddenly come abead, or wholly cease; 
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and in the latter case, she would be helpless. 
2d. Safety and convenience are promoted 
by having the rules simple, imiform, and gov- 
erned by a plain principle. If we require a 
steamer, meeting a sailing vessel, to keep out 
of her way, and the sailing vessel to keep her 
course, whether she be going free or close- - 
hauled, we have one plain rule for all cases 
between steamers and sailing vessels, which 
may be instantly applied. The moment they 
see each other, both will know their duty; 
the one, that she must keep her course; the 
other, that she must keep out of the way, by 
all means in her power, without being re- 
stricted to the right, or to the left, or to any 
other particular measure. If we have one 
rule, when the sailing vessel is close-hauled, 
and another when she is going free, then the 
steamer must first ascertain the direction she 
is sailing, and afterwards whether the wind 
is fair for that course, which may sometimes 
be a matter of doubt and difficulty; for the 
steamer is not as watchful of the wind, and 
cannot as readily determine its direction, as 
if she depended on sails. As she moves rap- 
idly, the wind will often appear to be more 
aliead, and consequently more fair for the 
approaching vessel, than it actually is, espe- 
cially if it be light; beside wliich, the wind 
may sometimes be baffling. All these doubts 
and uncertainties will be obviated, by having 
one rule for all cases of sailing vessels meet- 
ing steamers. 

3d. The general principle is, that the ves- 
sel having the advantage shall take all the 
burden of keeping out of the way. This prin- 
ciple governs all other cases of inequality, 
and should be applied to this also, unless 
there be some necessity for making it an ex- 
ception. 

On the other hand, it may be said, that by 
requiring both to go to the right, safety wall 
be promoted, as they will separate more rap- 
idly, and also that the inconvenience will be 
divided, instead of being whoUy borne by 
one. And these considerations certainly have 
weight But they apply also to the case of 
a vessel close-hauled, with her larboard tacks 
aboard, meeting a steamer; and yet, in such 
case, rliose considerations have never been 
thought suflacient to outweigh the advantage 
of the other rule. The force of this last re-, 
mark, however, is weakened .by the fact, that 
the inconvenience of giving way is greater to 
a vessel close-hauled, than to one going free. 
On the whole, the balance of advantage 
seems to be in favor of one uniform rule. 

Let us now see how the question stands up- 
on authority. In the case of The City of 
London, in the high court of admiralty, in 
1845, reported in 4 Notes of Cas. 40, it was 
decided by Dr. Lushington, assisted by Trin- 
ity masters, that in a case like the present,, 
both vessels must port their helm, that is, go 
to the right This decision rests entirely on 
the proposition, that "a steamer is always to 
be considered a vessel with the wind large." 
Is this proposition true? It is not laid down 
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in any statute, admiralty regulation, rule of 
the Trinity Houses or other maritime associa- 
tion: nor required by any judicial decision, or 
previous nautical usage. 

Cases had arisen, of collision between a 
steamer and a sailing vessel close-hauled, and 
the courts had decided that, in such cases, the 
steamer should be under as great obligation 
as a sailing vessel with the wind large, that 
is, must keep out of the way; and the reason 
is obvious. The steamer has at least as great 
power and ability as such sailing vessels, and 
therefore should be xmder as great obligation. 
But has she not greater power, and may she 
not be under greater obligation? This ques- 
tion was not involved in these previous cases, 
and was neither decided nor considered by 
the court. In those cases, the declaration that 
a steamer was to be considered a sailing ves- 
sel going free, was first made use of. That 
expression was well enough, for the occasion 
on which it was used, and taken pro hac vice. 
But it is not to be presumed that the court 
intended to lay down the proposition, that a 
steamer was at all times, and in all cases, to 
be deemed merely a sailing vessel going free; 
and if they did, so far as it went beyond the 
case before the court, it was no decision, but 
a mere dictum. That expression, or proposi- 
tion, was taken up by the court in the ease of 
The City of London, and made tlie' sole ground 
of decision. But it is neither an argument, 
nor the statement of a principle. It is rather 
an assertion founded on a comparison; and 
comparisons may illustrate, but can prove 
nothing. 

I have said that the assertion that a steamer 
is always to be considered a vessel with the 
wind large, taken as a general proposition, 
embracing the case now before us, is not 
sustained by any previous rule, or nautical 
usage. 

This is confirmed by the very authority 
which we are now examining. The learned 
judge does not say, or intimate, that there had 
been any such rule or practice, in the precise 
case, viz., a steamer meeting a sailing vessel 
going free; but states the practice, in the case 
of two sailing vessels, both going free, and the 
Trinity rule as to two steamers, and then 
asserts that the principle of that practice, and 
the spirit of that rule, are applicable to the 
new case then before the court. But are they 
applicable? The two former cases are, as we 
have seen, those of perfect equality, and the 
latter, one of inequality. How, then, the prin- 
ciple, or spirit of the rule or practice which 
governs the former, is applicable to the latter, 
is not apparent without explanation, and the 
explanation is not given. It is to be regretted, 
that that learned and able judge did not go 
into the rationale of the rule which he was 
about to adopt, and make a comparison of 
its advantages and disadvantages, ana show 
that it would conduce to the safety and con- 
venience of navigation. This was not done. 
The reason assigned is not satisfactory. The 
decision, however, as an authority upon this 



subject, is the highest in England, and en- 
titled to very great respect. 2 

There is a case reported, decided in 1828, 
The Shannon, 2 Hagg. Adm. 173, in which the 
opinion of the Trinity masters, and the judg- 
ment of the court thereon, seem to be adverse 
to the decision in the case of The City of 
London. The report, however, is imperfect. 

In the courts of the United States, there 
have been four cases bearing upon this ques- 
tion. In St. John v. Paine, 10 How. [51 U. 
S.] 557, a sailing vessel in Long Island Sound, 
while on her starboard tack, with the wind 
two points free, came in collision with a 
steamer. It was decided that the steamer 
was in fault, because on her rested the obliga- 
tion to keep out of the way. Mr. Justice Nel- 
son, in delivering the opinion of the court, 
says that the sailing vessel was nearly close- 
hauled; and the decision may not perhaps be 
deemed a direct authority, where she has the 
wind large, but the remarks of the learned 
judge fully cover such a case. He says that 
a steamer has a greater power of directing 
her course and controlling her motion, than a 
sailing vessel going free, and is bound to 
keep out of her way; and that a sailing ves- 
sel meeting a steamer may keep on her 
course, whether she be close-hauled or going 
free. 

The same doctrine is countenanced by the 
case of Newton v. Stebbins, 10 How. [51 U. 
S.] 586, in which a sailing vessel coming 
down the North river, and carried chiefly 
by the current, the wind being light, came 
in collision with a steamboat going up. 
The court held that the steamboat was to 
blame, in not keeping out of the way; and by 
the report, it seems that they did not deem 
it necessary to inquire what was the direction 
of the wind, or how far it could control the 
movements of the vessel. 

In the case of The Leopard [Case No. 
8,264], in the district court of Maine, in 1842, 
a sailing vessel going up the Kennebec river, 
with a fair wind, came in collision with a 
steam ferry-boat. It was held, that the 
former had a right to keep on her course, and 
that the latter was bound to keep out of her 
way, on the ground that the steamer has 
greater ability than any sailing vesseL 

In the case of The Northern Indiana [Id. 
10,320], in the Northern district of New York, 
In the year 1852, a sailing vessel on Lake 
Erie, on her larboard tack, with the wind one 
point, or one and a half, free, came in col- 
lision with a steamer. It was held, that the 
former had a right to keep her course, and 
the latter was bound to take the necessary 
measures to avoid a collision. 

We now come to the evidence of nauti- 
cal usage. One witness, the pilot who had 
charge of the Fanny, and whose conduct is 
now in question, testifies that by the Brit- 



_ a The law as laid down in The City of London 
IS now established in England, by legislation. 

¥. ^ M- ^'"^ "^ ^^^ § 296; The Inga, Stu. 
Adm^ 335. 
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ish practice, when a steamer meets a sail- 
ing vessel going free, both port their helm, 
and that the British steamers which come 
to Boston always act upon, and inculcate, 
that rule. On the other hand, several pilots 
and ship-masters testify, that in such case, 
on the American coast, the sailing vessel 
always keeps her course, and the steamer 
must keep out of the way. Upon the whole, 
I am led to the conclusion, that when a 
sailing vessel, going free, meets a steamer, 
the rule that requires the former to keep 
her course, and the latter to keep out of 
the way, is best sustained by principle, by 
authority, and by the evidence before me 
of nautical usage. It remains to be seen, 
whether this rule is applicable to the place 
where this collision occurred. 

There are various exceptions to these gen- 
eral rules, which cannot here be enumer- 
ated. In general, they will be found to 
rest upon the principle, that when the ob- 
servance of the rule would not promote, but 
defeat, its great purpose, safety, the rule 
ceases to be obligatory. 

Thus, if there be two sailing vessels, both 
close-hauled, and the one on the larboard 
tack is so far to windward of the other, 
that, if she ports her helm, it will produce 
collision, the rule ceases to be obligatory. 
Such distance to the windward has been 
sometimes defined by saying, that if the 
vessel on the larboard-tack would, if both 
keep their course, be struck by the other 
abaft the beam, on the starboard side, she 
is not to port her helm. 

So also, when collision has become inevi- 
table, the general rules are no longer en- 
forced, but each vessel may adopt such 
measures as will diminish her danger. 

Again, there may be obstructions to navi- 
gation, which prevent the application of the 
rule. 

In this ease, the vessels were in the Nar- 
row&, in Boston harbor, where the channel 
is a fourth of a mile wide. The banks are 
bold, and there was no current, rock, shoal, 
vessel, or other obstruction, to interfere 
with the application of the rule, and it was 
therefore obligatory upon both vessels. The 
Fanny, then, ought to have kept her course, 
and in deviating from it she did wrong. 
The Osprey had a right to go to the left, 
and in putting her helm to starboard, she 
was not to blame. 

But there is another ground, on which it 
Is insisted that the Osprey did wrong, and 
that is, in not stopping her engine, as soon 
as she might and ought to have done, after 
she had put her helm to starboard, and saw 
• that the Fanny had put hers to port. Al- 
though the Fanny made a mistake, yet the 
steamer was still bound to prevent a colli- 
sion, by all practicable and reasonable 
means, and when she saw that the Fanny 
had put her helm to port, she ought prompt- 
ly to have stopped her engine, if that would 
have avoided the collision. How is the fact? 
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(The judge here went Into a particular ex- 
amination of the evidence.) Upon the 
whole, I do not think that it is shown that 
the Osprey was negligent in this respect, or 
in any manner to blame, and the decree 
must be against the Fanny. 

See The Steamer Oregon, 18 How. [59 U. S.] 
570. 



OSPREIY, The, v. The DELAWARE. See 
Case No. 3,763. 



Case 3Sro. 10,607. 

The OSSEO. 

The SANDY HOOK. 

[8 Ben. 518.] i 

District Court, S. D. New York. Oct, 1876.2 

Collision ik Long Island Sound — Schooners 
Crossing— Borden of Proof— Lookout. 

1. Two schooners, the O. and the S. H., came 
in collision in Long Island Sound at night The . 
O. alleged that the wind was south and she was 
heading south-west by west close hauled, and 
made no change of course; and that the S. H. 
was seen, showing no light, about two points on 
the starboard bow of the O., sailing free, and 
would have passed the O. on the starboard bow 
of the O. but sheported her hdm and ran into 
the O. The S. H. alleged that the wind was 
east of south and she was heading east by north- 
half -north; that the red light of the O. was seen 
ofE the lee bow of the S. H.; and that the O. put 
down her helm and ran into the S. H.: Mdd, 
that the courses of the two vessels were cross- 
ing, so as to involve risk of collision. 

2. Therefore, it was the duty of the O. to keep 
her course and of the S. H. to keep out of the 
way. 

[Cited in The Maria & Elizabeth, 7 Fed. 254.] 

3. The burden of proof was on the S. H. to 
establish that the O. did not keep her course, 
and she had not established it 

4. No question of the lookout on the O. arose, 
it not being shown that she changed her course. 

5. The S. H. was liable for the damages sus- 
tained by the O. 

In admiralty. 

R. H. Huntiey, for the Sandy Hook. 

R. D. Benedict, for the Osseo. 

BLATCHFORD, District Judge. These 
are cross libels, founded on a collision 
which took place in Long Island Sound on 
the 12th orMarch, 1875, in the evening, aft- 
er dark, between the schooner Sandy Hook, 
bound to the eastward, and the schooner 
Osseo, bound to the westward, whereby 
both vessels were damaged. The Sandy 
Hook had a cargo of oysters and was light- 
ly laden. The Osseo was heavily laden with 
a cargo of laths, part of which was on deck. 

The libel against the Osseo avers that the 
wind was east of south and was blowing a 
seven-knot breeze; that the Sandy Hook 
was under all her sails and top-sails, and 

1 [Reported by Robert D. Benedict Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
by permission.] 

2 FReversed in Case No. 10,608.] 



OSSEO (Case Ko. 10,607) 



[18 Fed. Gas. page 890] 



■was laying her course east by north-half- 
nortb, and the wind -was abeam, so that 
she "was maliing her course and was on her 
starboard tack; that she had all her lights 
properly set and burning brightly; that the 
atmosphere was clear, though the sky was 
overcast, and lights could readily be seen; 
that the Sandy Hook discovered the red 
light of a vessel at a distance of from one 
to two miles off, and to the eastward, and 
ofE her lee bow, which light proved to be 
the light of the Osseo; that, at that tune, 
the wind was abeam to both vessels, and 
both were laying their courses; that the 
Osseo was steering about west by south, 
and was at all times to the leeward of the 
Sandy Hook, until she had approached to 
within about ten lengths of the Sandy Hook, 
when, being off the lee bow of the Sandy 
Hook, she suddenly put down her helm and 
changed her course; that, almc^t immediate- 
ly upon so changing her course, the Osseo 
came violently into collision with the Sandy 
Hook, striking her in the bend of the bow, 
about opposite the cat-head; that, prior to 
and at the time of the collision, the lights 
on the Sandy Hook were burning brightly 
and were properly stationed; that a good 
and eflScient lookout was stationed forward 
on her deck, and was in the active perform- 
ance of his duties; that all proper means 
and efforts were taken by the master and 
crew of the Sandy Hook to avoid the colli- 
sion; and that it was caused solely by the 
negligence and carelessness of those navi- 
gating the Osseo. 

The answer of the Osseo alleges that the 
wind was blowing from the south a good 
breeze, and the Osseo was close-hauled, and 
on a south-west by west course, laying her 
course, and making about 3 or 3% knots 
an hour; that she continued such course 
without change till the collision; that the 
Sandy Hook had the wind about 3 points 
abaft the beam, and was sailing free about 
7 knots an hour; that, when the Sandy 
Hook was first discovered by those on 
board of the Osseo, she was about half a 
mile distant, and about 2 points on the star- 
board bow of the Osseo, not having any of 
the regulation lights burning, and heading 
on a course which, if she had continued it, 
would have carried her past the Osseo some 
distance on the starboard hand; that the 
Sandy Hook, instead of continuing on that 
course, suddenly ported her helm and chang- 
ed her course to the starboard, and came 
across the course of the Osseo, and ran Into 
her, striking her on the bow; that, at the 
time of the collision, the Osseo had a com- 
petent man on the lookout, between the 
fore-mast and the main-mast, on the lee 
side, walking backward and forward, faith- 
fully performing his duty, and she had all 
the lights required by law properly set and 
burning brightly; that the night was a 
clear night and lights on a vessel could be 
seen a long distance; and that the collision 



was caused by the carelessness and negli- 
gence of those on board of and navigating 
the Sandy Hook, in that she had no proper 
lookout forward, performing his duty, in 
not sooner seeing the Osseo, in not having 
the lights required by law set and burning, 
in porting her helm and changing her course 
to starboard, and in not taking measures 
to avoid the Osseo, and was not caused by 
any negligence of those on board of and in 
charge of the Osseo. 

The libel against the Sandy Hook con- 
tains the same averments which are above 
set forth as contained in the answer of the 
Osseo, and the additional averment that the 
Sandy Hook struck the starboard bow of 
the Osseo. 

The answer of the Sandy Hook contains 
the same averments before set foi-th as con- 
tained in the libel against the Osseo, except 
that such answer avers that the wind was 
about south by east, and omits the averment 
that it was east of south; and except that 
such answer omits the averment that the 
wind was abeam; and except that such an- 
swer contains the avennent that the Sandy 
Hook was on the wind though not close- 
hauled; and except that such answer avers 
that the red light of the Osseo was discov- 
ered to the north-eastwardly and omits the 
averment that it was discovered to the east- 
ward; and except that such answer avers, 
that when such red light was discovered, 
the vessels were both on the wind, and 
omits the averment that, at that time, the 
wind was abeam to both vessels; and ex- 
cept that such answer avers that the Osseo 
luffed into the wind and ran directly upon 
the Sandy Hook, and omits the averment 
that the Osseo changed her course and, al- 
most immediately after so changing her 
course, came into collision with the Sandy 
Hook; and except that such answer avei-s 
that the collision was caused solely because 
the Osseo put down her helm and luffed, as 
before described, and because there was not 
a proper lookout on board of the Osseo. 

The testimony in this case is so conflict- 
ing that it is impossible to arrive at a satis- 
factory conclusion as to what the truth is. 
But yet a satisfactory decision can be made, 
in accordance with the rules of navigation 
and with the rules applicable to the trial of 
suits for collision. Rule 17 of the rules of 
navigation in section 4233 of the Revised 
Statutes of the United States provides, that, 
"when two sail vessels are crossing so as 
to involve risk of collision, then, if they 
have the wind on different sides, the ves- 
sel with the wind on the port side shall 
keep out of the way of the vessel with the 
wind on the starboard side, except in the 
ease in which the vessel with the wind on 
the port side is close-hauled and the other 
vessel free, in which case the latter vessel 
shall keep out of the way." Rule 23 of said 
rules provides, that, where, by rule 17, "one 
of two vessels shall keep out of the way, 
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the other shall keep her course." The evi- 
dence shows that the courses of these two 
vessels were crossing, so as to involve risk 
of collision. The course of the Osseo was 
south-west by west and the cojarse of the 
Sandy Hook was east by north-half-north. 
These courses drew on to each other a 
point and a half, and they were courses 
which crossed each other in such manner 
as to involve risk of collision, because their 
place of intersection was ahead of eacn ves- 
sel. Under such circumstances, it was the 
duty of the Sandy Hook to keep out of the 
way of the Osseo, and it was the duty of 
the Osseo to keep her course, because the 
Osseo had the wind on her port side, and 
was close-hauled, and the Sandy Hook had 
the wind on her starboard side and was 
free. The Sandy Hook did not keep out of 
the way of the Osseo, but she alleges, as a 
reason why she did not, that the Osseo, 
when at a point where, if she had kept her 
course, she would have gone clear of the 
Sandy Hook, lufiEed into the wind, and de- 
parted from her course, and turned towards 
the Sandy Hook and ran into the Sandy 
Hook. "Where a vessel under obligation to 
keep Out of the way of another vessel al- 
leges that the latter prevented the perform- 
ance of that duty by not keeping her course, 
it is incumbent on the former vessel to 
make out affirmatively such dereliction of 
the latter vessel, by a satisfactory prepon- 
derance of evidence. I do not think that 
the Sandy Hook has satisfactorily establish- 
ed, by the evidence, that the Osseo luffed 
or changed her course. It is not uecessary 
to discuss the evidence in detail. The Os- 
seo had the proper lights set and burning. 
If she is not shown to have changed her 
course, the question of her lookout does not 
arise. 

The libel against the Osseo must be dis- 
missed, with costs, and, in the suit against 
the Sandy Hook, there must be a decree for 
the libellants, with costs, with a reference 
to ascertain the amount of the damages sus- 
tained by the libellants. 

[On appeal to the circuit court, both vessels 
were found to he in fault and the costs in both , 
coinrts were equally divided. Case No. 10,608.] 



Case "No, 10,608. 

The OSSBO. 

The SAJ^DY HOOK. 

[16 Blatchf . 537; 8 Keporter, 328.] i 

Circuit Court, S, D. New York. July 31, 1879.2 

Collision — BEa;wEEN Sailing Vessels —Wind 
Free and Close-Hauled. 

A sailing vessel having the wind free and a 
sailing vessel close-hauled collided. They were 
approaching each other very nearly end on, on 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 8 
Reporter, 328, contains only a partial report] 

2 Illeversing Case No, 10,607.] 



courses which crossed not far from the place of 
collision. It being the duty of the former ves- 
sel to keep out of the way, she was held in fault 
for attempting to pass so close to the latter ves- 
sel, that a mistake of the latter vessel in luflSng 
caused the collision. The latter vessel was held 
in fault for lufiSng, because she had no sufficient 
lookout, although the luffing was just at the mo- 
ment of the collision. 
[Cited in McWilliams v. The Yim, 12 Fed. 
911.] 

These were cross libels filed in the district 
court, in rem, in admiralty. The district 
court decreed against the Sandy Hook, and 
dismissed the libel against the Osseo [Case 
No. 10,607]. The Sandy Hook appealed to 
this court, in both suits. This court found 
the following facts: "Shortly after eight 
o'clock in the evening of March 11th, 1875, a 
collision occurred in Long Island Sound, a 
little to the northward ' of Stratford light 
boat, between the schooners Osseo and San- 
dy Hook. The Sandy Hook was of about 
two hundred tons burden, loaded with oys- 
ters, and bound from New York to New 
Haven. The Osseo had a carrying capacity 
of a little less than two hundred tons. She 
was deeply loaded with lath, and bound to 
New York. A part of her cargo was stowed 
on deck, about six feet high, and extending 
forward a little beyond the fore-mast. It 
came close up to the booms; and a person 
standing on the sides could not see under 
the sails, except at the bow and stern, where 
the deck was left clear. She was a keel 
vessel, without a centre-board, very crooked, 
and loaded so deep that the water came on 
deck midships. The wind was south, or a 
little east of south. The Sandy Hook was 
sailing east by north, half north, with the 
wind two points or more free. The Osseo was 
close-hauled, and steering by the wind, south- 
west by west, a little west. Both vessels had 
their regulation lights set and burning. The 
Sandy Hook had the wind on her starboard 
side, and the Osseo had it on her port side. 
The Sandy Hook was making about seven 
knots an hour, and the Osseo three or three 
and a half. The red light of the Osseo was 
seen from the Sandy Hook, a little ofE the 
port bow, when the vessels were a mile or 
more apart. The mate was on the lookout, 
and the light duly reported by him. The 
captain at once, on hearing the report, came 
on deck and took the wheel. The Sandy 
Hook kept steadily on her course, without 
any change, until just at the moment of the 
collision, when she lufCed a little, to ease 
the blow- The lights on the Sandy Hook 
were not seen at all from the Osseo. Not 
many minutes before the collision, the watch 
on the Osseo was changed, her captain and 
one man going below, and the mate and an- 
other man coming on deck. There were only 
four men on board to stand the watches. 
The man coming on deck took the wheel 
from the captaiu, with instructions io steer 
by the wind and keep as close as he could. 
The mate went to the lee side, and walked 
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on the lath between the two masts, going 
no further forward than the fore-mast. The 
man at the wheel could not see at all to the 
leeward. The mate, while walking on the 
lath, noticed that the sails were shaking. 
He at once went aft, upon the windward 
side, and ordered the man at the wheel to 
keep them full. Having given this order, he 
looked at the compass, and then, jumping 
-down on deck, looked under the mainsail, 
when, for the first time, he discovered the 
Sandy Hook close upon him. He ran for- 
ward and almost immediately hailed the ap- 
proaching schooner to keep off. Just then 
the Osseo lufEed, and the two vessels came 
together, the Osseo striking the Sandy Hook 
near the cathead, on the port side. The force 
of the blow was such as to cut into the San- 
dy Hook somewhat and to injure the stem 
of the Osseo. The Sandy Hook kept on her 
course, and swung the Osseo around, so 
that she headed eastward. In swinging 
around, the jib-boom of the Osseo was brok- 
en, and the vessels separated. The Sandy 
Hook kept on to New Haven without stop- 
ping. The Osseo, after clearing away the 
wreck, put about and went to New York. 
Both vessels were somewhat injured, but 
not enough to delay materially the voyage of 
either. Up to the very moment of the col- 
lision there was no one on the deck of the 
Osseo except the mate and the man at the 
wheel. There was nothing to prevent the 
Sandy Hook from keeping far enough away 
from the Osseo to avoid all danger of col- 
lision." 

Richard H. Huntley, for the Sandy Hook. 
Robert D. Benedict, for the Osseo. 

"WAITE, Circuit Justice. There is much 
conflicting testimony in these cases, but a 
few controlling facts are substantially con- 
ceded on both sides. Thus, it is admitted 
that the Sandy Hook was sailing somewhat 
free, while the Osseo was close-hauled. This 
made it the duty of the Osseo to hold her 
course, and of the Sandy Hook to keep out 
of the way. Rev. St. § 4233, rules 17, 23. The 
two vessels were approaching each other very 
nearly end on, upon courses which crossed 
not far from the place of collision. The Os- 
seo was first discovered a little over the 
port bow, and to the leeward, of the Sandy 
Hook. Her red light only was seen until 
just before the collision, though, it is evi- 
dent, from the testimony, that it drew more 
and more over the bow, as the vessels came 
nearer together. It is not claimed that the 
Osseo changed her course materially until 
she luffed, and as, when the vessels came 
together, she was still swinging on her helm, 
and her sails were shaking, it is evident 
that the Sandy Hook held her course until 
she was too near for absolute safety. As it 
was her duty to keep out of the way, and 
tliere was plenty of room for her to do so, it 
was a fault for her to attempt to pass so 



close that the luffing of the Osseo would pro- 
duce a collision. 

That the Osseo did lufe just at the moment 
of the collision is, to my mind, certain. The 
original courses of the two vessels varied 
only about one point, and, if the collision 
had occurred where they crossed, it would 
have been end on, or nearly so. The Osseo 
was a keel vessel, deep in the water. Her 
own witnesses say her deck was under water 
midships. Had the vessels come together 
in that way, the concussion would have been 
very heavy, as the combined speed was, at 
least, ten miles an hour. It is difficult to 
believe, that, under such circumstances, the 
Sandy Hook could turn the bow of the Osseo 
around from west to east, break the jib- 
boom, clear herself from the entanglement 
of the collision, and keep on her voyage, 
without stopping or materially changing her 
course, as all agree she did. If, however, 
the Osseo did luff, and was heading well 
toward the south, when the vessels actually 
came together, all that subsequently occur- 
red is easily explained. The momentum of 
the Sandy Hook, at the speed she was going, 
would be quite sufficient to carry the bow of 
the Osseo with her until the jib-boom broke, 
when there would be nothing to prevent her 
going off free. 

Undoubtedly, this luff of the Osseo oc- 
curred when those on board supposed the 
danger was imminent, and when, under or- 
dinary circumstances, it would not have 
been a fault; but, as it is apparent, from 
the testimony, that she had no sufficient 
lookout, and the mistake would not have 
been made if the Sandy Hook had been 
seen in time, that which would otherwise 
have been only an error connects itself with 
the fault of a want of "lookout, and places 
the vessel in the wrong. The mate was the 
only person on deck who could act as look- 
out, but he was attending to the navigation 
of the vessel, and, besides, was not at his 
proper place. The evidence satisfies me that 
the Sandy Hook had her lights set and burn- 
ing, and it is impossible to believe, that, if 
the mate had taken his place on deck at or 
near the bow, and had given attention to 
his business, he would not have seen the 
approaching vessel in time to have prevent- 
ed the erroneous movement which was, as I 
think, the immediate cause of the collision. 
Had he noticed the Sandy Hook as she came 
up, he would have seen, that, in all probabil- 
ity, if he kept his course, as it was his duty 
to do, the vessels would go clear, and, at 
any rate, that to luff was the very worst 
thing to be done. I am, therefore, clearly of 
the opinion,, that the Osseo was guilty of a 
fault which ^rectly contributed to the col- 
lision. 

Both vessels being at fault, the damages 
must be apportioned, and, as cross libels 
have been filed, the costs, in both courts, 
should, under the rule laid down by the cir- 
cuit judge of this circuit, in Vauderbilt v. 
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Reynolds [Case No. 16,839], be divided equal- 
ly. A decree may t)e prepared accordingly, 
and a reference ordered to ascertain the 
amount of damages sustained by the Sandy 
Hoot and make the apportionment. 



Case 'No. 10,608a. 

The OSTEONTHB. 

[6 Adm. Bee. 166.] 

District Comt. S. D. Florida. Nov. 24, 1858. 

Salvage— Compensation— Disposition of Sdk 
PLUS Proceeds of Cargo. 

[1. Fire broke out in the hold of a vessel, load- 
ed with cotton, lying at the wharf in Key West. 
She was cast loose from the wharf and drifted 
across the channel where she grounded. The 
master having decided to scuttle her, employed 
a mail steamer to pull her ofiE the bank and tow 
her up the harbor to a suitable place. This 
service was performed in about three hours, 
without danger to the towing vessel. Held, that 
§400 was a reasonable compensation.] 

[2. Where a master made a contract to pay ten 
thousand dollars for getting out cargo and rais- 
ing the hull of a vessel, which was scuttled in 
the harbor of Key West, to extinguish a fire, 
Jield, that such contract was reasonable and 
should be enforced, the total proceeds of the 
vessel and hull amounting to over $28,000.] 

[3. Surplus proceeds of cargo remaining after 
the payment of the salvage awards will not nec- 
essarily be paid at once to the master, although 
he is the only claimant, but a reasonable time 
may be allowed to permit the owners of the car- 
go themselves, or the underwriters, if they have 
paid, as in case of total loss, to appear and file 
claims in their own behalf.] 

[This was a libel for salvage by Oliver Nel- 
son and others, master, etc., of the mail 
steamer Matagorda, against the hull, mate- 
rials, and cargo of the ship Osteonthe.] 

Winer Bethel, Esq., for libellants. 
John L. Tatum, for respondent. 

MARVIN, District Judge. This ship (Max- 
well, master), while employed at this port in 
taking in a cargo of cotton and corn, which 
had been previously wrecked on the Florida 
Reef, in the American ship Sultan (Berry, 
master), was discovered to be on fire in her 
hold. She drifted across the channel after 
being cast loose from the wharf and ground- 
ed in fourteen feet of water on the middle 
ground- It being thought desirable by the 
master that she should be scuttled and sunk, 
he employed the mail steamer Matagorda 
(Nelson, master), then lying in the harbor, to 
pull her off the bank and tow her up the 
harbor to a suitable position where she could 
be sunk. This service was well performed 
by the steamer in about two hours, without 
incurring danger to, herself and without in- 
curring much expense. It contributed to save 
the property concerned, and the libellants 
claim a salvage compensation therefor. The 
master scuttled and sunk the ship, but not 
so effectually but that the top of the ship 
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was burnt off, and a portion of the cargo con- 
sumed by the fire. The master afterwards- 
employed Mr. Charles Tift to get out and 
land the cargo, and raise the hull of the ship, 
under an agreement entered into with him to- 
give him $10,000 for this service. This agree- 
ment, it was thought at the time by the mas- 
ter, was the best agreement he could make 
to save the property. The agreement has- 
been fully performed by Mr. Tift, and now 
he petitions the court to be paid the sum 
agreed upon out of the proceeds of the prop- 
erty in the registry of the court The master 
admits and affirms the agreement, and stilL 
thinks, with others, that the sum agreed to 
be paid Mr. Tift is reasonable in amount, and 
no more than a fair compensation for the- 
work and labor performed; and the court is- 
of the same opinion. Several boats saved 
rigging, etc., to the value of §144.51. The 
hull, materials, and cargo saved have been 
sold by the marshal under a previous order 
of the court for the gross sum of $28,594.81; 
the cargo selling for $25,192.05, and the hull 
and materials for $3,402.76. Under the cir- 
cumstances, it is ordered, adjudged, and de- 
creed that the clerk pay the libellants, Oliver- 
Nelson and others, out of the proceeds of said 
ship and cargo, the sum of $400, in full com- 
pensation for their services and the services 
of tlie steamer Matagorda rendered in tow- 
ing the said ship and cargo to the upper part 
of the harbor, as by them alleged in their 
libel; and that he also pay to the several 
boats named in the marshal's account sales 
$48.17; and, that he also pay out of the said 
proceeds the sum of $10,000 to. Mr. Charles 
Tift, for his services in raising the hull of" 
said ship, and getting out and landing the 
cargo, as above stated; and that he appor- 
tion the said sum of $10,448.17, the costs and 
expenses of this suit, and suxjh other charges 
upon the property as have been incurred for 
the common benefit of both ship and cargo, 
between the proceeds of both ship and cargo,, 
and make a statement thereof; and that he 
pay the remaining proceeds of the said ship, 
to Captain Maxwell, the late master there- 
of, for and on account of whom it may con- 
cern. 

Touching the remaining proceeds of the- 
sales of the cargo, it is to be remarked that 
Captain Maxwell is at present, in his capaci- 
ty of master of the ship Osteonthe, the only- 
claimant before the court. But it is suggest- 
ed by Mr. Welch, a general agent of under- 
writers in this country and in England, that 
the original owners of the cargo, or the un- 
derwriters upon the same who have paid a 
total loss, would prefer that the money should 
remain in the registry of the court until they 
have notice and time allowed them to claim 
it. The suggestion is probably true, and the- 
question is whether the court should allow 
them further time to make their claim. 

Ordinarily, in salvage causes in this court,, 
where the voyage is broken up, and the car- 
go sold, and the master is the sole claimant,. 
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tlie remaining proceeds are ordered by the 
court to be paid to him, for and on account of 
TThom it may concern. And he commonly, in 
accordance with usages of trade, pays them 
to the shipowner, to be accounted for by him 
to the persons entitled to them. But neither 
this practice of the court nor this usage of 
trade in any manner interferes with the ex- 
ercise of a sound discretion on the part of 
the court as to the time the order for the 
disposal of the proceeds should be made. Nei- 
ther the master nor the shipowner, as such, 
has any interest in the proceeds of the cargo. 
They act only as agents for others. Their 
authority to receive the proceeds is super- 
seded by the interposition of a claim by their 
principals in person or by their specially au- 
thorized agent. The owners of the cargo, 
whether original or made such by the ac- 
ceptance of an abandonment, have the right, 
if exercised in due time, thus to supersede the 
fiiaster and shipowner, and receive their 
money from the court. And this question is 
here simply whether further time should be 
allowed them for that purpose. I am of the 
opinion that it ought. The money, if paid 
over to Captain Maxwell, would undoubtedly 
be accounted for by him and by the ship- 
owner; for the court does not disti*ust their 
integrity. At the same time, it is not ig- 
norant of the fact that, in many instances, 
where masters have, in like eases, received 
from the court proceeds of cargoes, they and 
the owners of their ships have forgotten to 
pay them to the persons entitled. This re- 
mark is made without any reference to Cap- 
tain Maxwell or the owners of the ship Os- 
teonthe, but with the view to show the pro- 
priety of generally giving time to parties in- 
terested to interpose for the protection of their 
interests. The money is safe where it is. 
The court is competent to ascertain to whom 
it rightly belongs, and to settle and deter- 
mine every demand upon it. The facts, too, 
that this cargo has been wrecked twice; that 
it was originally shipped on board the ship 
Sultan, whereof Berry was master, and by 
him reshipped on board the Osteonthe; that 
Berry was in the port at the time the disas- 
ter to the Osteonthe occurred, and at the time 
this suit was commenced; and that the cargo 
was attached,— afford an additional reason 
for delay in making a decision on the ques- 
tion of the present claim, for it suggests the 
question whether, under the circumstances, 
Maxwell is authorized virtute officii to make 
the claim. However. I attach but little im- 
portance to these circumstances, and hold 
the claim of Maxwell valid, and the proceeds 
will be paid to him in the absence of any bet- 
ter claim being interposed, after a reasonable 
time has been given for that purpose. 

It is ordered that the decision, upon the 
question of the disposition of the proceeds of 
the cargo remaining in court be postponed 
to the eighth day of March next, and that 
in the meantime, parties interested be at 
liberty to file their claims. 



Case Ho. 10,609. 

In re OSTERHAUS. 

[G Am. Law T. Rep. 519.] 

Circuit Court, E. D. Michigan. May 12, 1864. 

"TJxjTED States Couuts" Defined — Constuuo- 
Tios OF Act op Mat 12, 1S64— Cosimitmest. 

1. A territorial court is a United States court 
within the meaning of the act of May 12, 1864 
[13 Stat. 74]. 

2. A territorial court, being a court of the 
United States, is tc be regarded as coordinate 
with the courts organized under the constitution. 

3. In eases of imprisonment under section 1 
of the act of May 12, 1864, no special process of 
commitment is necessary. 

Osterhaus was convicted of the crime of 
passing counterfeit money in the district 
court of the Third judicial district of Wyom- 
ing territory, and by that court sentenced to 
imprisonment in the Detroit house of correc- 
tion in this state and district for the period 
of ten years. He was so sentenced to that 
particular prison by virtue of a designation 
by the secretary of the interior made in pur- 
suance of section one of the act of congress 
of May 12, 1864 (13 Stat 74). The provi- 
sion of that act, upon which any question 
arises, is as follows: "That all persons who 
have beea or may hereafter be convicted of 
crime by any court of the United States— 
not military— the punishment whereof shall 
be imprisonment, in a district or territory 
where, at the time of such conviction, there 
may be no penitentiary or other prison suit- 
able for the confinement of convicts of the 
United States, and available therefor, shall 
be confined during the term for which they 
have been or may be sentenced in some suit- 
able prison in a convenient state or terrl- 
toiy, to be designated by the secretary of 
the interior, and shall be transported and 
delivered to the warden or keeper of the 
prison by the marshal of the district or ter- 
ritory where such conviction shall have oc- 
curred," &e. 

At the time Osterhaus was delivered to 
and received by the prison authorities, the 
only paper delivered with him as authority 
for his reception and detention there was a 
duly certified copy of the record of the afore- 
said conviction and sentence. At that time, 
also, there had been no act of the legislature 
of Michigan, or other express legislative au- 
thority, for the reception and detention of 
United States prisoners in that particular 
institution. 

A petition for habeas corpus was present- 
ed to the district judge of this district and 
his allowance of the same indorsed thereon, 
but for some reason unnecessary to inquire 
into, the writ was not issued. Thereupon, 
the legislature of Michigan, being then in 
session, an act was passed (Laws Mich. 
1871, p. 24) authorizing the reception and 
detention in said house of correction of 
United States prisoners, and the continued 
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detention of all such prisoners as sliould 
then be lield therein, A formal commit- 
ment, or mittimus from the territorial court, 
was also forwarded to and received by the 
superintendent of the prison. After this the 
petition for habeas corpus before mentioned, 
together with a supplement thereto stating 
the facts last above cited, was again pre- 
sented to the district judge, and its allow- 
ance again indorsed. The writ having been 
issued and served, the prisoner was pro- 
duced and a return made setting forth sub- 
stantially the cause of detention as above 
stated. 

The matter was exhaustively and ably 
argued by counsel. The points made by 
them were quite voluminous, and a detail 
statement of them is omitted. The ques- 
tions presented for consideration, however, 
briefly stated, were as follows: 1, Is the 
district court for the Third judicial district 
of Wyoming territory a "court of the Unit- 
ed States" within the meaning of the act of 
congress of May 12, 18G4 (13 Stat 74, 75)? 
2. If so, can this court on habeas corpus in- 
quire into the cause of commitment, it ap- 
pearing that the same is in execution of a 
sentence of that court in a matter of which 
it had cognizance? or, in other words, can 
this court in that manner or in any manner 
inquire into the matter at all, and to what 
extent, it appearing that the imprisonment 
is in execution of a sentence of a United 
States court of competent jurisdiction? 3. 
Whether the question as to whether the nec- 
essary preliminaries, under the act of con- 
gress of May 12, 1864, existed to entitle that 
court to sentence a criminal to the house of 
correction at Detroit was not a question for 
that court to decide, and if an error has 
been committed in that respect, whether it is 
anything more than a mere irregularity 
'which can be corrected only by application 
to that court? or, in other words, whether 
this court can go behind the judgment more 
in that respect than any other? 4. Wheth- 
er a formal commitment was necessary in 
the first instance, or was a certified copy of 
the sentence and judgment sufficient? and 
if such fonnal commitment was necessary, 
then whether its issuance and delivery to 
the keeper of the house of correction before 
habeas corpus issued was sufficient? 

Alfred Russell, for petitioner. 

Mr. Swan, Asst. U. S. Dist Atty., opposed. 

LONG-YEAR, District Judge. First. The 
Wyoming territorial court is not a court of 
the United States, within the meaning of the 
constitution establishing a judicial depart- 
ment, and therefore is not affected by laws of 
congress enacted in relation to courts estab- 
lished under that authority. Territorial courts 
are established under that provision of the 
constitution authorizing congress to make all 
needful rules and regulations concerning the 
territories of the United States. Clinton v. 



Englebrecht, 13 WaU. [SO U. S.] 434. But 
does this make those courts any the less 
"courts of the United States," within the 
meaning of the act of 1864? It was clearly 
not so considered by congress, because terri- 
tories are expressly included in its provisions. 
And so, too, as to military comrts, hy ex- 
cepting them from its operation. In passing 
the act of 1864, congress then clearly assum- 
ed that territorial coiuis and military courts 
both come under the appellation of "courts of 
the United States." Was this assumption au- 
thorized? And, in view of the decisions of the 
supreme court, in Clinton v. Englebrecht 
[supra], and the previous decisions in Ameri- 
can Ins. Co. V. Canter, 1 Pet [26 U. S.] 542; 
Hunt V. Palao, 4 How. [45 U. S.] 590; Benner 
V. Porter, 9 How. [50 U. S.] 235; Dred Scott 
V. Sanford, 19 How. [60 U. S.] 445; Orchard 
V- Hughes, 1 Wall. [68 U. S.] 73; and Free- 
born V. Smith, 2 Wall. [69 U. S.] 173,— can it 
be given its full force and efCect as it reads? 

The effect of the decision in Clinton v. En- 
glebrecht is that the laws of the United States 
in relation to the drawing of juries relate 
alone to courts organized under the judicial 
system, as established by the constitution. 
That the territorial courts are organized under 
a different system under the constitution, to 
wit, that relating to the government of the 
territories; and therefore, congress having 
made no provisions in relation to juries in 
those courts in the organic act, juries must be 
selected and empanelled in pursuance of the 
territorial laws. That case does not go to the 
extent of holding that those courts are not 
courts of the United States in any sense 
whatever, but its ruling is limited to this, 
that they are not coturts of the United States 
within the meaning of that branch of the con- 
stitution providing for a judiciary branch of 
the government, and are therefore not affect- 
ed by laws relating alone to courts organized 
thereunder. 13 WaU. [80 U. S.] 447, In 
American Ins. Co. v. Canter, 1 Pet [26 U. S.] 
542, the court, at page 546, say: "These courts 
are not constitutional courts, in which the ju- 
dicial power conferred by the constitution in 
the general government can be deposited. 
They are incapable of receiving it They are 
legislative courts, created in virtue of the gen- 
eral right of sovereignty which exists in the 
government, or in virtue of that clause which 
enables congress to make all needful rules 
and regulations respecting the territories be- 
longing to the United States. The jurisdic- 
tion with which they are invested Is not a 
part of the judicial power which is defined in 
the third article of the constitution, but is 
conferred by congress, in the execution of 
those general powers which that body pos- 
sesses over the territories of the United 
States. * * * In legislating for them con- 
gress exercises the combined powers of the 
general and of a state government." Tliat 
in this sense they are courts of the United 
States, I think can scarcely admit of doubt 

Without further comment at this time, I 
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think it clear that: 1. When "courts of the 
United States" are spoken of without any 
further designation, constitutional courts only 
are meant, and the words cannot be extended 
to cover any other courts, although establish- 
ed by federal authority. 2. When that 
phrase is used with a further designation, 
and showing the intention of the law-making 
power to extend its meaning to those courts 
established by federal authority, under consti- 
tutional powers other than that for establish- 
ing a judicial department, such as those for 
raising and supporting armies, and for the gov- 
ernment of the territories, the courts will give 
it such extended application. The act of 
1864 does contain such further designation, 
and the Wyoming territorial court must there- 
fore be held to come within the operation and 
effect of that act 

Second. It being settled that the Wyoming 
court comes within the provisions of the act 
of 1864, and that court being a court of supe- 
rior jurisdiction, in that sense that jurisdic- 
tion is to be presumed and need not be proven 
(Komple's Lessee v. Kennedy, 5 Cranch [9 U. 
S.] 185); all the other questions raised in the 
case except that relating to process of commit- 
ment, being questions necessarily involved in 
the rendition of the judgment under which 
Osterhaus is held in custody, this court being 
a court of co-ordinate jurisdiction merely, 
with no power to revise the judgment of the 
Wyoming courts cannot consider those ques- 
tions at all, or grant any relief even if satis- 
fied that irregularities had occurred in ren- 
dei-ing the judgment Osterhaus can obtain 
such relief only by application to the court in 
which the judgment was rendered, or by ap- 
peal to the supreme court of the territory. 
Ex parte Watkins, 3 Pet [28 U. S.] 201; In 
re Griffin [Case No. 5,815]; Hurd, Hab. Corp. 
331, 351, and cases cited; Cooley, Const. Xim. 
347, and note 3; Organic Act Wyo. T. (15 Stat 
181), last clause of section 9. 

Third. As to the process of commitment. 
No special process or warrant of commitment 
was necessary. The record of the order or 
judgment of commitment was sufficient An 
exemplified copy of such record is sufficient 
authority for the jailer or keeper of the pris- 
on, and this the superintendent of tJie house 
of correction had. Hurd, Hab. CJorp. 400, and 
case cited. Even if such formal proces.<5 were 
necessaiy, however, it was furnished to and 
was held by the superintendent in time, and 
was held by him when the supplemental peti- 
tion was presented and the habeas corpus 
finally allowed and issued, although it was not 
delivered to him at the time Osterhaus was 
placed in his custody, nor until after the orig- 
inal petition had been presented. It results 
that the writ of habeas corpus must be dis- 
missed and the prisoner remanded. 

An appeal having been taken, the petition- 
er's counsel made the additional point before 
the circuit judge, that the act of congress of 
May 12, 1864, authorizing imprisonment out- 



side the district in which the offence was com- 
mitted, is imconstitutional, and the sen- 
tence to such confinement is a nullity. The 
circuit judge affirmed the decision of the dis- 
trict judge, as follows: 

EMMONS, Curcuit Judge. It is to me a 
source of regret that the state of my health 
renders impossible the preparation of a writ- 
ten opinion in this case. The argument has 
been exceptionally elaborate and able, both on 
the part of the petitioner and of the govern- 
ment, and I approach the decision of the 
questions involved with strong confidence 
that the exhaustive researches of counsel have 
omitted nothing which could throw light up- 
on those questions. 

In the reasoning, and with the conclusions 
reached by my Brother LONG-XJiJAll I entirely 
concur. These are, as here briefly summarized, 
negations of the points made by petitioner's 
counsel, and with the disti'ict judge, I hold. 

First That the territorial court of Wyoming 
is a United States court within the meaning 
of the act of May 12, 1864. See American 
Ins. Co. V. Canter, 1 Pet [26 U. S.] 542; Dred 
Scott V. Sanford, 19 How. [60 U. S.] 445; 
Hunt V. Palao, 4 How. [45 U. S.] 590; Benner 
V. Porter, 9 How. [50 U. S.] 235; Freeborn v. 
Smith, 2 Wall. [69 U. S.] 173; Orchard v. 
Hughes, 1 Wall. [68 U. S.] 73. There is noth- 
ing adverse to this conclusion in Clinton v. 
Bnglebrecht, 13 Wall. [80 U. S.] 444. The 
broad language there used must be construed 
with reference to the authorities cited for the 
proposition in support of which they are ad- 
duced. The case simply reaffirms those au- 
thorities. 

Second. The second point made by the pe- 
titioner's counsel— want of authority in the 
superintendent of the Detroit house of correc- 
tion—I likewise hold, with the district judge, 
to be an objection which petitioner cannot 
raise. The state of Michigan, whose officer 
the superintendent is, can alone question the 
legality of his action in the reception and de- 
tention of a person convicted of crime out- 
side of the limits of the state. The act of 
1871 [16 Stat. 398], extending the power of 
the superintendent to the reception of con- 
victs from other states and territories, and the 
express authority therein given for the con- 
tinued detention of persons before received 
from such other states and territories, is a 
legislative ratification of the action of the su- 
perintendent. 

Third. The amendatory act of the legisla- 
ture of Michigan (Sess. Laws 1871) was pass- 
ed after the sentence and commitment of pe- 
titioner, and authorized the superintendent of 
the house of correction to receive and keep all 
persons convicted of crime by any court of 
the United States. It is claimed that such 
legislation is as to petitioner ex post facto. 
The position is untenable. The relator's con- 
finement is under the authority of the United 
States.- The state law neither fixes the pen- 
alty of the offence of which he stands con- 
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victed, nor in any manner affects the proced- 
ure, nor alters the sentence. In brief, no 
definition of ex post facto laws would em- 
brace the act in question in its effect upon the 
detention of petitioner in this case. 

Fourth. The absence of a formal commit- 
ment at tbe time of the delivery of tbe peti- 
tioner by the territorial marshal cannot im- 
pair the legality of Ms detention. The war- 
rant of commitment is merely the evidence of 
the authority for his imprisonment under the 
sentence. It is a sufficient answer to this 
point that a certified copy of sentence was 
produced at the return, to evidence the le- 
gality of the detention. A merely formal 
defect in the wari-ant of commitment capable 
of amendment, would not authoi-ize a dis- 
charge. In such case a petitioner would be 
remanded imtil the amendment of the pro- 
cess. 

Fifth. No authority is cited by counsel for 
the proposition that the imprisonment of pe- 
titioner beyond the jurisdictional limits of the 
teiTitorial court is imconstitutional. The au- 
thority of congress to designate any place of 
confinement within the United States is not 
inhibited by the constitution, nor has it ever 
been questioned, so far as I have been able to 
learn. Frequent instances of the exercise of 
such a power were mentioned at the bar. 

Sixth. On behalf of the United States, it is 
argued that the judgment of the territorial 
court Is conclusive upon this court, and can- 
not be here inquired into. Without doubt the 
sentence of that tribunal is res adjudicata 
here. Ex parte Watkins, 3 Pet [28 U. S.] 
193. Neither this court nor any other court 
not clothed with revisory or appellate juris- 
diction over the tribunal whose judgment is 
sought to be vacated can revise the judgment 
of a court of record of competent jurisdiction 
through the instrumentality of the writ of 
habeas corpus. Nothing in the late decisions 
of the supreme court has modified the doc- 
trine laid down ui 3 Pet [28 U. S.]. Ex parte 
Callicot [Case No. 2,323]. Ample provision is 
made in the organic act creating the terri- 
torial government of Wyoming, for the re- 
view of the decisions of the territorial dis- 
trict courts by appeal and writ of error, and 
relief from their judgments must be sought 
in the manner, and from the tribunal in whom 
congress has vested revisory jurisdiction. 

I have thus briefly reviewed the grounds 
upon which my judgment is based, that I 
might not seem to have overlooked any of the 
arguments so forcibly Mrged for the discharge 
of relator. I can add nothing to the cogency 
of the opinion of the district judge, denying 
the discharge of petitioner. That opinion is 
here adopted and affirmed. Petition denied. 
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District Court, S. D. New York. June, 1875. 

Tow-Bo AT ASD Tow— NeGLIGESOE— PliEADlSG. 

1. A canal boat was taken in tow by the 
steamboat O., at New York, to be towed to 
Hudson. She was in the head tier of the boats 
towed astern of the O., and next to the outside 
boat on the starboard hand. When the steam- 
boat and her tow were off Haverstraw, the canal 
boat sank. Her owners filed a libel against the 
O.. to recover their damages. They alleged 
that, a storm arising on the passage, they hailed 
the steamboat to give notice that the canal boat 
was leaking and in danger, which hail was heard, 
but the steamboat kept on, no attention being 
paid to the hail, till the canal boat sank. They 
alleged negligence, in that the boat was improp- 
erly placed in the tow, because her stem project- 
ed beyond the stems of the other boats in the 
tier; that the tow should have been landed at 
Piermont, or at some pier above Piermont, or 
anchored; and that the steamboat sliould have 
gone to the east side of the river, as the wind 
blew from the north-east. On behalf of the O., 
all negligence was denied, and it was alleged 
that the canal boat was old and rotten and easily 
water-logged, and sank by reason of her being 
overladen and rotten, and that, as soon as any 
notice was given of the canal boats being in 
danger, every effort was made to save her. It 
appeared in evidence that the steamboat stopped 
at Piermont for some time, and took another 
boat in tow, but no notice was there given from 
the canal boat that she was in danger. It also 
appeared that the hatches of the canal boat were 
not properly covered, and that her sinking was 
due to the water's finding its way into tlie hold 
through such open hatches: Mdd, that there was 
no peril to the boat before she reached Pier- 
mont or at Piermont; and that if there had 
been, it would have been gross negligence, di- 
rectly causing the subsequent disaster, that 
those in charge of the canal boat did not make 
known the peril at Piermont, to those in charge 
of the steamboat, for which they had ample op- 
portunity. 

2. The sinking of the boat was caused by the 
hatches of the boat not being kept properly cov- 
ered; and, although this was not set up as a de- 
fence in the answer, yet, as the evidence was not 
objected to when offered, it must be held to es- 
tablish fault on the part of the canal boat, con- 
tributing to the disaster. 

[Cited in Philadelphia & R. R. Co. v. New 
England Transp. Co., 24 Fed. 506.] 

3. There was no negligence on the part of the 
steamboat in placing the boat where she was 
placed, although the master of the steamboat; 
according to his own testimony, thought the boat 
was old and weak, and was, therefore, bound to 
use great precaution in towing her. < 

4. There was no negligence on the part of the 
steamboat in not going up on the east side of 
the river, or in not leaving the canal boat at 
Piermont. 

5. On the facts, although those on the canal 
boat signalled the steamboat as soon as the 
peril commenced, such signals were not seen or 
heard from the steamboat until a late period. 

6. As the disaster was due to the uncovered 
condition of the hatches, and those .on the steam- 
boat were not informed of such dangerous condi- 
tion, and did not hear the signals, because the 
boat was so far astern, in a place in which she 
was put without the expression of any desire on 
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the part of her captain to lie placed alongside of 
the steamboat, where he could communicate with 
her more easily, the court must, though with 
some hesitation, acquit the steamboat of any 
negligence contributing to the disaster, and the 
libel must be dismissed. 

In admiralty. 

Wilcox & Hobbs, for libellants. 
Benedict, Taft & Benedict, for claimants. 

BLATOHFORD, District Judge. The libel- 
lants, as owners of the canal boat General 
Shields, and carriers of a cargo of coal on 
board of her, bring suit against the steamboat 
Oswego, to recover for the value of said canal 
boat and her cargo, and of the freight on the 
cargo, because of the sinking and loss of the 
canal boat and her cargo, in the Hudson 
river, off Haverstraw, on the morning of the 
8th of June, 1873, while the canal boat was 
in tow of the steamboat Oswego, under tow 
from New York to Hudson. The canal boat 
was in the head row of boats behind the 
steamboat (there being several rows behind 
the head row, the head row and the other 
rows being towed by hawsers from the steam- 
boat), and was the second boat from the 
starboard hand and the third boat from the 
port hand, there being four boats in the row, 
all of them loaded. There was one boat tow- 
ed alongside of the steamboat, on her star- 
board side, all the way from New York. At 
Piermont, which was below where the boat 
in question sank, another boat was picked up. 
She was placed on the port side of the steam- 
boat. 

The libel alleges, that the steamboat pro- 
ceeded from New York up the river with the 
tow, tile tide being flood and the wind a 
strong breeze from the north-east and the 
water somewhat rough; that the wind in- 
creased in violence and the sea became rough, 
so that, when the tow had arrived about ofE 
Piermont, the navigation became difficult and 
dangerous; that, soon after leaving Piermont, 
the storm continued to increase in violence, 
and the navigation became very difficult and 
dangerous, the waves washing over the deck 
of the libellants' boat with great violence, so 
that it was with difficulty one could stand on 
her deck; that, soon after leaving Piermont, 
the libellant Patrick Cunnmgham (who veri- 
fies the libel), who was master of the boat 
and was on her deck, hailed those in charge 
of the steamboat, and cried out and beckon- 
ed to tbem that the boat was in danger and 
to come to his rescue, and to land his boat at 
some safe place; but that, although the hail 
was heard by them, and the condition of the 
boat was observed by them, they paid no at- 
tention to the repeated calls and signals, and 
continued on with the tow as usual, the said 
libellant continuing to cry out to the steam- 
boat, and using all efforts at his command to 
prevail upon them to stop, for at least one 
hour; that when about 400 yards off the 
brickyard at Haversti-aw, the boat became 
water-logged, her hatches being swept away 



and everything off and about her decks, and 
she sank; that then, for the first time, the 
steamboat stopped; that the damage was in 
no way the fault of the libeDants, but was 
solely owing to the negligence, want of care 
and unskilfulness of the master and owners 
of the steamboat, in this— that, when it was 
first discovered that the wind was increasing 
in violence, and the sea rough, the boat could 
and should have been shifted in the tow, so 
that her stem would not have projected be- 
yond the stems of the boats in the same 
hawser tiw, she being longer than the other 
boats, and for such reason receiving the full 
force of the winds and waves; that they did 
not make, or attempt to make, this change; 
that it was negligence to place her in tliat 
position in the tow; that the tow, or the 
libellants' boat, could have been landed at the 
Piermont pier, and this would have been a 
prudent course, as, even at that time, there 
were strong indications of an approaching 
and heavy storm; that, when the storm con- 
tinued to increase, the steamboat could have 
stopped her headway and have come to a 
safe anchorage, or landed her tow, or a por- 
tion thereof, at a convenient or suitable dock 
along the western shore of the river, from 
Piermont to Haverstraw; and that the steam- 
boat should have gone to the eastern side of 
the river, which would have been a prudent 
course, under the circumstances, there being 
a heavy wind from the north-east, and which 
was the course actually taken by other boats 
passing up the river with their tows at the 
time in question. 

The answer alleges, that the canal boat 
was in as safe and as little exposed a posi- 
tion as she could be placed in; that the haws- 
er tier was towed on a hawser about 500 
feet long, and other boats were tailed on to 
said tier; that the steamboat, with her tow, 
proceeded up the river; the water being 
smooth, the tide running flood, and the wind 
blowing very light from the north, and ar- 
rived at Piermont at about four o'clock a. m., 
where she took in tow another boat on her 
port side, and went on up the river, the 
weather being all the time pleasant, and the 
water smooth, and no storm whatever pre- 
vailing and the navigation in no way danger- 
ous; that the steamboat with her tow con- 
tinued on her voyage in safety, until she ar- 
rived within half a mile of Haverstraw, 
when, for the first time, those on board of the 
canal boat hailed the steamboat and informed 
those on board of the steamboat that the 
canal boat was in a sinking condition, and 
the steamboat was immediately headed for 
the nearest dock, in order to place the canal 
boat in a place of safety, but, before she 
could be got there, she sank in deep watei', 
with her cargo on board; that the said hail 
was the first intimation that those on boai'd 
of the steamboat had, that there was any- 
thing wrong with the canal boat, and, as 
soon as they learned that she was in a sink- 
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ing condition, they took eyery means in their 
power to save her, hut, notwithstanding all 
such efforts, she sank; that the canal hoat 
was old and rotten and easily water-logged, 
and was unfit to carry so heavy a load, and 
sank by reason of over-loading and rotten- 
ness, and not by reason of any stress of 
weather, or negligence of those on board of 
the steamboat; that the tow was made up in 
the usiial manner, and the libellants* boat 
was placed where she was with their full 
knowledge and consent, and her stem did not 
project beyond the stems of the other boats 
in the tier so that she received the full force 
of the winds and waves; tliat no reciuest was 
made by any one on the canal boat to land 
her at Piermont, or to change her position in 
the tow, and there were no indications, at that 
time, of aa approaching and heavy storm, 
and it would not have been prudent, if such 
a storm had been approaching, to come to 
anchor, after leaving Piermont; that it was 
gross "negligence on the part of those on board 
of the canal boat in not sooner informing 
those on board of the steamboat of her condi- 
tion, in order that they might have sooner 
taken steps to save the canal boat and cargo; 
that the steamboat was not guilty of, any 
negligence in the premises, but did all in her 
power to save the canal boat; and that the 
steamboat proceeded up the river in the usual 
and proper com'se. 

On all the evidence in the case it is entirely 
clear, that, at no time while the tow was be- 
low Piermonl^ or was at Piermont, was there 
any peril to the canal boat If there had 
been, it would have been gross negligence 
on the part of the canal boat, directly causing 
the subsequent disaster, for those in charge 
of her not to have made known that peril, at 
Piermont, to the persons in charge of the 
steamboat. There was abundant opportunity 
to do so. Hammond (the mate of the steam- 
boat) and another man went from the stem 
of the steamboat, in the small boat of the 
steamboat, to the wharf at Piermont, getting 
on board of such small boat from the stern of 
the steamboat The entire flotilla stopped oQ 
Piermont for some time. If any alarm had 
been given at Piermont from the canal boat, 
it must have been heard on the steamboat. 
I am satisfied no alarm was given at Pier- 
mont, or below Piermont Moreover, on the 
evidence, there was no cause for alarm at or 
below Piermont, no . such condition of the 
wind or the sea as to create alarm in the 
minds of those on the canal boat, no alarm or 
apprehension in their minds and, therefore, no 
manifestation of such alarm. It is incredible 
that if they gave an alarm at Piermont they 
were not heard. If they were in peril and 
gave no alarm there, they were grossly neg- 
ligent They gave no alarm there, for the 
reason tiiat they were not in peril up to that 
time. They were not in peril up to that time, 
or they would have given an alarm there. 
The libel makes no suggestion of any peril, or 
of the giving of any signal, before reaching 



Piermont or at Piermont On the contrary. 
It states that the apprehension of peril and 
the signalling were after leaving Piermont 
The story, brought out in the testimony of 
Cum^gham and of Boyle, of the existing 
danger, and their appreciation of it, and their 
signalling because of it, before reaching Pier- 
mont, is an afterthought; and, if it were true, 
it would throw the entire fault for the dis- 
aster on the canal boat because, the canal 
boat could easily have been taken care, of at 
Piermont and those on the steamboat had 
no notice while at Piermont that the canal 
boat needed to be taken care of; and if she 
did need to be there taken care of, those on 
board of her knew it while there, and yet 
omitted to give notice to the steamboat while 
at Piermont which could readily have been 
done. 

That the canal boat sank because of perils 
which arose after leaving Piermont is clear. 
That she sank because water from waves 
raised by the force of the wind came upon 
her deck and found its way thence into her 
hold, and so filled her, is also dear. It is al- 
so established, I think, by the evidence, that 
such water found its way into her hold be- 
cause those on board of her negligenfly omit- 
ted to cover her hatch openings adequately 
with their proper coverings. That cause for 
the admission of water to her hold is shown 
to have existed. The coming of the water 
upon her deck in parts where it could find ac- 
cess to the hold through the uncovered hatch 
openings, and in sufficient quantities to pro- 
duce, in view of the depth to which she was 
loaded, the mischief which ensued, is shown. 
This cause was an adequate one for the dis- 
aster, and no other cause is shown. The an- 
swer represents, that after leaving Piermont, 
the water was smooth, and the navigation 
not dangerous; and, in order to account for 
the sinking of the canal boat, it alleges that 
she was old and rotten, and easily water- 
logged, and unfit to carry so heavy a load, 
and sank by reason of over-loading and rot- 
tenness, and not by reason of any stress of 
weather. The fact that the canal boat sank 
because of negligence on the part of those on 
board of her in leaving room for the water 
to go down her hatch openuigs, is not set up 
in the answer. Yet it is clear that the water 
which dashed upon her deck, and found its 
way into her hold through her hatch open- 
ings, sank her, and that such water came up- 
on her deck because of the waves raised by 
the wind which blew. There is no evidence 
that age or rottenness, or a tendency to be 
easily water-logged, in the sense of the an- 
swer, or over-loading, on the part of the canal 
boat, in a like sense, had anything to do 
with her sinking. She was adequate to the 
trip in respect of sea-worthiness and of load, 
with the weather and waves such as they 
were below Piermont. It was the condition 
of things above Piermont which overcame her 
—a more violent wind and a higher sea. Yet 
there is every evideace that she would have 
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been safe even then, if her hatch openings 
had been covered. The libel, in accounting" 
for the sinking, states that the waves washed 
over the deck, and finally her hatches were 
swept away, and she became water-logged, 
and sank. It avers, however, that the dam- 
age was not caused by any fault on the part 
of the libeUants; and the evidence introduced 
on the part of the defence, to show the par- 
ticular negligence of those on board of the 
canal boat in leaving the hatch openings un- 
covered for the entrance of the water which 
came aboard when the waves rose, was not 
objected to by the libeUants, on the ground 
that no such fact was set up in the answer. 

It must, therefore, be held that there was 
fault on the part of the canal boat, contribut- 
ing to the disaster. 

A much more difficult question is as to 
whether the steamboat also was in fault. 
The first inquiry is, whether she was m fault 
in any of the particulars specially set up in 
the libel. As to the allegation that it was 
negligence in the steamboat, when the sea be- 
came rough, not to shift the canal boat in the 
tow> so that her stem would not project be- 
yond the stems of the boats in the same row, 
and that, because of such projecting, she re- 
ceived the full force of the waves, and that 
it was negligence to so arrange her in the 
tow, I am not satisfied that she projected 
ahead to any such extent that she shipped 
enough more water to have made any sub- 
stantial difference, in her actual predicament 
of load and open hatches. She was protect- 
ed by the boats on either side of her, but she 
was low in the water. If she was to be in 
the hawser tier at all, her position in it was, 
on the evidence, as safe and as good -a one as 
she could have had; and I cannot doubt that, 
if she had been the outside boat on either 
side of the row she was in, she would have 
been in a worse position. The negligence al- 
leged in the' libel, of not landing her at Pier- 
mont, has been already considered. No rea- 
son is given, in the libel, why the tow should 
have gone ,up on the east side of the river, 
other than that there was a heavy wind from 
the north-east But the evidence shows that 
the wind was not from the north-east, but 
was from such a direction that a course up 
the western side of the river was full as safe 
as any other. 

There remains the allegation of negligence, 
in the libel, in that, when the storm contin- 
ued to increase, the steamboat could have 
stopped her headway and come to a safe an- 
chorage, or landed her tow, or a portion 
thereof, at a convenient or suitable dock 
along the western shore of the river, from 
Piermont to Haverstraw. That the steam- 
boat, if advised of the peril of the canal boat, 
when such peril first became manifest to those 
on board of the canal boat, could have taken 
such measures as would have saved the canal 
boat from sinking, I cannot doubt. The con- 
tinued towing of the canal boat against a 
head wind and a head sea, after she was in 
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peril, in the condition of load and of uncov- 
ered hatch openings in which she was, caused 
her tQ sink. She was a considerable distance- 
behind the steamboat; and, while it is shown 
that those on the canal boat signalled, by 
waving and shouts, to the steamboat, as soon; 
as there was any real peril to the canal boat^ 
and continued such signals for a long time, 
it is also evident that the persons on the 
steamboat did not hear or see such signals 
until a lat-e period. 

Dubois, the master of the steamboat, tes- 
tifies, that he examined the canal boat before 
he placed her in the tow, and told her captain 
that she was a bad one and that he hardly 
knew where to put her so she would go safe- 
ly; that he noticed she was old and worn-out 
and rotten ; and that, before he fastened her in- 
the tow, he thought she was not a fit boat to 
tow. Certainly, after this notice and these con- 
elu^ons, it was the duty of the master of the- 
steamboat to use great and extraordinary pre- 
cautions in towing the canal boat, to place her- 
where he would be sure to be in communica- 
tion with her promptiy, for any exigency that 
might arise, such as did arise, in the increased 
sea from the increased wind, and to see that, 
if he thought her unfit to endure what the- 
other boats would endure safely, she should 
not be subjected to what she could not en- 
dure. When the tow started from New York,, 
the steamboat had but one boat alongside of 
her, and that was a loaded hoat, on her star- 
board side. The boat picked up at Piermont 
was put alongside of the steamboat, on her- 
porfe side. There was thus a vacant place- 
where the libeUants' canal boat might have 
been placed. If it be said that she would, in her 
condition, have been more exposed to dan- 
gej: alongside of the steamboat, it is still true- 
that she would have been open to Uie imme- 
diate observation of those on board of the- 
steamboat, and notice of danger could have 
been promptly heard or seen. Yet, in the con- 
dition in which the canal boat was, being low- 
in the water with her load, it was incumbent 
on those on board of her to take adequate 
precautions against the danger of the rising 
of the wind and sea, and the coming on her 
deck of water which might find its way into 
her hold in quantities too great to be thrown, 
out by pumping. They did not take such ad- 
equate precautions, and therein there was 
negligence which contributed to the disaster^ 
But, that being the real cause of the disaster, 
it cannot be said that the steamboat was re- 
sponsible in any degr.ee for the condition of 
the hatch openings. It is in evidence that 
the boat was so full of coal, that the piling 
of the coal in the hatchways prevented thi 
covers from going down to their proper seats. 
This was, perhaps, something which those in 
charge of the steamboat might have observed 
before the canal boat was taken in tow, but 
it could not be apparent to them that water 
coming upon the deck of the canal boat would 
be likely to go down into the hold in such 
quantities that it could not be freed by prop- 
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er pumping with proper pumps. This matter 
of the water going down the hatch openings 
was something for which the steamboat can- 
not he held to have been responsible. So 
that, after all, the question is, simply, wheth- 
er there was negligence in the fact that this 
canal boat, in her condition, and in view of 
what is held to have been the cause of the 
disaster, was put behmd, and not alongside 
of, tlie steamboat It is not shown that the 
captain of the canal boat expressed a desire, 
before the tow started, to have his boat put 
alongside of the steamboat On the con- 
trary, he manifested his acquiescence in be- 
ing placed where he was. The libel does not | 
allege, as negligence in the steamboat, that ! 
she did not place the canal boat alongside of '. 
her, either originally or afterwards. On the ' 
whole case, though with considerable hesita- 
tion, I must acquit the steamboat of negli- ■. 
gence contributing to the disaster, and must 1 
dismiss the libel, with costs. 



Case "No. 10,611. 

The OTHELLO. 

[5 Blatchf. 342.] i 

Circuit CJourt, B.D.New York. July 14, 1866.2 

BoTTOMitY— Cargo Belosgisg to United States 
— LiABiiiiTT TO Seizure or Attachmext. 

Where a vessel was carrying, under a char- 
ter party, a cargo that was the property of the 
United States, and the general owner, through 
the master, retained the possession and naviga- 
tion of the vessel, and the master, at a port of 
distress, executed a bottomry bond on both ves- 
sel and cargo: JEdd, pn a libel filed on such bond, 
in admiralty, agamst vessel and cargo, that the 
court had jurisdiction of the case as regarded 
the vessel, but that the cargo, being the prop- 
erty of, and in the possession of, the United 
States, was not subject to seizure or attachment, 
nor could a suit be instituted against the govern- 
ment in respect to it. 

[Appeal from the district court of the 
United States for the Eastern district of 
New York.] 

This was a libel in rem, filed in the dis- 
trict court, by David G. Cartwright and 
Frederick H. Harrison, against the schooner 
Othello and her cargo, on a bottomry bond 
executed by her master on vessel and cargo, 
at St Thomas, where she had put in, in dis- 
tress, on a voyage from Wilmington, N. C, 
to New York, with a cargo of property that 
had been captured by the army of the Unit- 
ed States. It was contended, on the part 
of the United States, that the vessel was 
owned by the United States pro hae vice, 
under a charter party for such voyage, and 
that the cargo was the property of the Unit- 
ed States, and that, therefore, neither of 
them was liable to attachment in the suit 
The district court dismissed the libel on 

1 [Reported by Hon. Samuel Blatchford. Dis- 
trict .Tutlpp, i>nd here reprinted by permission.] 

2 [Affirminsr in part, and reversing in part, 
Ca^e No. 2.4S3.] 
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those grounds, as to both vessel and cargo, 
with costs, and the libellants appealed to 
this court See Cartwright v. The Othello 
[Case No. 2,483]. 

NELSON, Circuit Justice. On the true con- 
struction of the charter party, I am not sat- 
isfied that the government was the owner 
of the schooner pro hae vice. I think that 
the general owner, through the master, re- 
tained the possession and navigation of the 
vessel; that the hiring rested in covenant; 
and that, as respects the vessel, the court" 
below possessed jurisdiction to hear the 
case on the merits. 

The cargo belonged to the United States, 
and was in their possession as shippers of 
it As such, it was not subject to seizure 
or attachment, nor could a suit be instituted 
against the government in respect to it 

The decree below is affirmed as to the car- 
go, except as to the allowance of costs, and 
the libel as to the cargo is dismissed, but 
without costs either in the court below or in 
this court The decree as to the vessel is 
reversed, and the case as to the vessel will 
be heard on the merits. 

[Subsequently a suit in equity was instituted 
by Goodwin to compel a specific performance of 
a stipulation executed by Cartwright & Harri- 
son upon the judgment entered in this cause 
August 26, 1871, and to stay proceedings upon 
and an enforcement of said judgment The bill 
was dismissed, with costs. Case No. 5,551. See 
IT Wall. (84 U. S.) 515.] 
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Case No. 10,61S. 

OTIS V. MONTGOMERY & E. B. CO. 

[8 Reporter, 263.] i 

Circuit Court S. D. New York. .Tune 13, 1879. 

New TUIAL— iMPEACnSIENT OF Fartt. 

A party is bound to anticipate an attack upon 
his credibility, and if he submits his case to the 
jury without asking for time to produce sustain- 
ing witnesses the court wilT not grant a new 
trial, though the testimony was as to general rep- 
utation. 

Motion for new trial. 

WALLACE, Circuit Judge. If the point 
had been made at the trial, that the plain- 
tifiE could not properly be impeached as a wit- 
ness by proof that his general reputation 
among those who Imew him was bad, the de- 
fendant might have given evidence to show 
the character of the plaintiff for truth and 
veracity. The point was not made, however, 

I [Reprinted by permission.] 
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but the contention on the trial was, tliat any 
evidence to impeach the plaintiff was inad- 
missible. This position was not tenable, be- 
cause the impeachment was not of the plain- 
tiff as a party, but as a witness, upon whose 
credibility the issue of fact wholly turned. 
The case was submitted to the jury upon the 
assumption that the evidence justified them 
in discrediting the testimony of the plaintiff 
because of the impeachment; and no excep- 
tion was talien on the part of the plaintiff and 
no insti'uction asked to the effect that the 
evidence was not suflacient as an impeach- 
ment of the witness. Under these circum- 
stances it would be unfair to the defendant 
to permit the point now taken to prevail, 
when had it been taken at the trial it might 
have been obviated. While the result of the 
trial may have been a surprise to the plain- 
tiff, and while it may be true that he could 
have repelled the attack on his credibility, he 
was bound to anticipate the attack, and, in 
any event, should have asked for time to 
produce sustaining Tvitnesses. If the result 
was produced by prejudice upon the part of 
the jury, there is nothing in the case to in- 
dicate this conclusion in view of the fact that 
the impeachment of the plaintiff was treated 
as one which the jury had the right to regard 
as an effectual one. Motion denied. 



Case No. 10,613. 

OTIS V. The RIO GRAl^DB. 

[1 Woods, 279.] 1 

Oircnit Court, D. Louisiana. Nov. Term, 1872.2 

Admiralty — Decree — Collateiiai. Attack fob 

Bbrors— Reversai. in Direct Proceeding — 

Decrees of Foreign Courts. 

1. Where a court has jurisdiction of the res 
in a proceeding in rem, the record of its decree 
cannot be collaterally attacked for errors and 
irregularities appearing therein. 

2. When the jurisdiction of a court depends 
upon a fact which the court is required to ascer- 
tain in its decision, such decision is final until 
reversed in a direct proceeding for that purpose. 

[Cited in Foltz v. St. Louis & S. F. Ry. Co., 
8 C. C. A. 635, 60 Fed. 318.] 

3. When at and after the beginning of pro- 
ceedings in admiralty by the filing of the libel, 
the court is in actual possession of the res, its 
jurisdiction is not lost by the removal of the res 
from the possession of the court and beyond its 
territorial jurisdiction, without the consent of 
the libellant 

4. The United States courts sitting as admiral- 
ty courts ought to carry into effect the sentence 
and decrees not only of other federal courts of 
admiralty, but also of the admiralty courts of 
foreign countries. 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiana.] 

[This was a libel in admiralty by William 
Otis and others against the steamer Rio 
Grande.] The suit is founded upon a record 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirmed in 23 Wall. (90 U. S.) 458.] 



of the United States circuit court for the 
■ Southern district of Alabama. [See Case No. 
10,614 and note.] 

T. J. Semmes and Robert Mott, for libel- 
lants. 

Arthur Saucier and F. Meehenard, for 
claimant. 

WOODS, Circuit Judge. The facts are 
these: The libellants in this case brought an 
action in the district court for the Southern 
district of Alabama, on the 22d of November, 
1867, against the steamer Rio Grande, to en- 
force what they claimed was an admiralty 
lien for labor and materials furnished in re- 
pairing said steamer in the port of Mobile. 
The steamer was seized and held by the 
marshal of the Southern district of Alabama, 
On the nth day of May, 1868, the district 
court in which the case was pending, dis- 
missed the libel. On the next day the claim- 
ants moved the court for an order that the 
marshal deliver tne steamer to Wm. Stewart 
and Wm. Ross, which was granted. On the 
14th day of May, written notice of a demand 
for appeal to the circuit court for southern 
Alabama was filed in the oflace of the clerk 
of said district court, and on the same day an 
appeal bond duly approved was filed by the 
libellants with the derk of the district court. 

Notwithstanding the appeal, the marshal 
delivered the steamer to Stewart and Ross. 

Afterwards, in June, 1869, Thomas McClel- 
lan, of the city of New Orleans, being in the 
city of MobUe, pturchased the Rio Grande of 
James N. Williams and Mary Ann Price, who 
then claimed to be her owners, and after- 
wards sold her to the claimant In this case 
by a bill of sale, which only conveyed the in- 
terest acquired in the steamer by McClellan, 
by virtue of the bills of sale of Williams and 
Mrs. Price. 

In the meantime the case was carried by 
the appeal from the district to the circuit 
court for the Southern district of Alabama, 
in which last named court, on the 11th day 
of January, 1871, a decree was rendered in 
favor of the libellants in this case for $1,508, 
and costs; the lien of the libellants for that 
amount upon the Rio Grande was recognized, 
and she was condemned for the payment 
thereof. 

To enforce this decree of the circuit court 
for the Southern district of Alabama is the 
purpose of this suit, and the libel is founded 
on the record of the decree of the circuit court 
for Southern Alabama. 

The only defenses that can be made against 
the enforcement of this decree are, either that 
the decree has been paid, or that it is ab- 
solutely void. 

The defense set up by claimant is that the 
decree of the circuit coxurt condemning the 
Rio Grande is void. 

Counsel for claimant call attention to what 
they suppose to be the irregulai-ities and 
errors of the proceedings in the circuit court. 

Admitting such irregularities and errors to 
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exist, it by no means follows that the decree j 
is void. This court has no jurisdiction to de- 
cide upon the errors and irregularities of the 
circuit court of Southern AJahama, if that 
court had jurisdiction to make the decree 
which it made. The errors of that court can 
only he corrected by the supreme court of 
the United States. 

"When a court has jurisdiction, it has a 
right to decide every question which occurs 
' in the cause, and whether its decision be cor- 
rect or otherwise, its judgment, until reversed, 
is regarded as binding in every other court." 
ElUott V. Peirsol, 1 Pet [26 U; S.] 340. 

Thus the circuit court in Alabama Lad ju- 
risdiction to decide wiether an appeal had 
been properly taken and prosecuted to itself 
from the district court It did pass upon 
that question in the case of Otis v. The Bio 
Grande [Case No. 10,614], and that decision 
is binding upon this and every other court 
imtil reversed in a direct proceeding. 

So in Cooper v. Reynolds, 10 Wall. [77 TJ. 
S.] 308, it is laid down as an axiom of law, 
"that when a judgment of a court is offered 
collaterally in another suit, its validity can- 
not be questioned for errors which do not 
affect the jurisdiction of the court that ren- 
dered it" 

We can therefore pass over all the irregu- 
larities and erroi^ not affecting the jurisdic- 
tion of the court which counsel for claimants 
allege to exist in the record of the circuit 
court of Alabama, on which this suit is based, 
and we are authorized to inquire only whether 
that court had jurisdiction to render the de- 
cree set out in the record. 

The jurisdiction of that court is attacked on 
two grounds: 

1. Because the claims of libellant were for 
supplies and materials furnished the Bio 
Grande in her home port, and therefore no 
admiralty lien existed which that court had 
juiTsdiction to enforce; and, 

2. Because pending the case in district and 
circuit courts for the southern district of Ala- 
bama, the res against which the action was 
brought was removed from the possession 
and from the territorial jurisdiction of the 
court, and therefore the circuit court in the 
absence of res had no power to decree 
against it 

Touching the first ground. It is sufficient to 
say that one of the Issues in the case before 
the circuit court of Alabama was, whether or 
not the Bio Grande was a foreign or domestic 
vessel. It was clearly within the jurisdic- 
tion of the court to decide that question, and 
having decided it, its decision is conclusive 
until reversed in a direct proceeding. 

"When the jurisdiction of a tribunal de- 
pends upon a fact which such tribunal is re- 
quired to ascertain and determine by its de- 
cision, such decision is final until reversed in 
a direct proceeding for that purpose. 

"The test of jurisdiction in such cases is 
whether the tribunal have power to enter 
upon the inquiry, and not whether its con- 



clusions in the course of it were right or 
wrong." Colton v. Beardsley, 38 Barb. 30. 

The Alabama court having decided the ju- 
risdictional fact that the Bio Grande was a 
foreign vessel, it would ill become this court 
to hold its decree to be absolutely void be- 
cause it should be of opinion that that court 
erred in its conclusions upon that issue. 

A more serious question however is raised 
by the second objection to the jurisdiction of 
the Alabama court, namely, that the court lost 
jurisdiction by losing po^ession of the steam- 
er Bio Grande. 

The general rule is well settled that the 
jurisdiction of courts of admiralty in cases of 
proceedings in rem is founded on the actual 
or constiTictive possession of the res. 

But the precise iwint presented in this case 
is this: When at and after the commence- 
ment of the proceedings by the filing of the 
libel, the court is in the actual possession of 
the res, is its jurisdiction lost by the removal 
of the res from the possession of the court 
and from its territorial jurisdiction without 
the consent of the libellant? 

This question was passed upon by Mr. Chief 
Justice Marshall in the case of TJ. S. v. The 
Little Charles [Case No. 15,612]. The chief 
justice says: 

"That the possession of the thing is neces- 
sary as a foundation for the jurisdiction of 
the court is, in general, true. There must be 
seizure to vest jurisdiction, but it is not be- 
lieved that the continuance of possession is 
necessary to continue the jurisdiction. It is 
a general principle that jiuisdiction once vest- 
ed is not divested, although a state of things 
should arrive in which original jurisdiction 
could not be exercised. No authority has been 
found nor is any reason perceived for making 
this case an exception to the general rule." 
See also Wilson v. Graham [Case No. 17,804]. 

Following the authorities cited, I am of 
opinion that the removal of the Bio Grande 
from the control and jurisdiction of the court 
did not oust the jurisdiction of the court, and 
as a consequence, that the decree of the cir- 
cuit court for the Southern district of Alaba- 
ma is valid and binding. 

This court is in duty boimd to carry into 
effect the sentences and decrees, not only of 
other federal courts, but even of the admiralty 
courts of foreign countries (Jurado v. Grego- 
ry, 1 Vent 32; 2 Sir Leo Jenkins, 714), and 
must give a decree in favor of libellants im- 
less one other defense relied on by claimant 
should prove to be well founded. 

This is, that from the very circumstances of 
the case, respondents could have nothing to 
urge against the libel in the district court, 
their ownership of the Bio Grande having ac- 
crued long after the proceedings in said court 
had terminated, to wit: in September, 1869. 
But their claim to ownership arose before the 
decree in the circuit court. They and all 
other persons interested were parties, and 
had the right to be heard in that court, and 
would have been heard upon proper applica- 
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tion. As to tlie "thing" whicla was defendant 
in that suit, all persons claiming it on the 
ground of propei-ty or xwssession were repre- 
sented by it in tnat court, although they were 
not served with process, or had not heard of 
the proceedings. The lis pendens was notice 
to all the world. Wilson v. Graham, supra. 

Believing the decree of the circuit court of 
Alabama to be a valid and binding decree 
until reversed in a direct proceeding, and 
that it is the* duty of this court when called 
on to enforce it, and no suflacient reason ap- 
pearing to the contrary, decree must be ren- 
dered in favor of the libellants against the 
steamer Rio Gi-ande, for the amount of their 
several claims, with interest and costs and for 
the costs in the district and curcuit courts of 
the Southern district of Alabama. 

[On appeal to the supreme court, the decree 
of this court was affirmed. 23 Wall. (90 U. S.) 
4SS.] 



Case Wo. 10,614. 

OTIS V. mo GRANDE, 

[1 Woods, 593.] 1 

Gurcuit Court, S. D. Alabama. Dec. Term, 
1870. 

Appeal — Practice as to Notice and Bosd — No- 
tice IN Open Court — Minutes of Proceedings. 

1. Where no rule is prescribed by tlje court, 
the practice of the court as to notice of appeal, 
and the giving and approval of the appeal bond, 
makes the rule by which parties must be govern- 
ed. 

2. Where notice of appeal in an admiralty 
cause is given in open court, immediately upon 
the rendition of the decree, and written notice 
thereof filed with the derk, and the penalty of 
the appeal bond fixed by the court, and an appeal 
bond in the penalty as fixed by the court is filed 
and approved by the clerk before the dose of the 
term at which the decree appealed from is ren- 
dered: Sdd, that fhe appeal was well taken, 
although neither the term docket nor minutes 
of the district court recited any of the foregoing 
facts, or contained any evidence of the appeal. 

This cause came on for hearing on the 
motion of libellant [William Otis] for an 
order to place the cause upon the docket 
of this court, the same having been duly 
appealed from the district court, and bond 
given as required by law. 

Wm. Boyles, E. S. Dargan, and John T. 
Taylor, for the motion. 

George N. Stewart, contra. 

WOODS, Circuit Judge. The motion is 
resisted on the ground that there is no evi- 
dence to be found either on the term docket 
of the district court, or upon its minutes, 
that an appeal was taken. The want of 
such entry seems to be admitted. Proctors 
for libellant state professionally, that on the 
day the decree was rendered in the district 
court, they gave notice of appeal, and that 
the judge allowed it 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



The libellant Otis makes affidavit that he 
was present in court when the judge decided 
the cause; that he asked for an appeal in 
a few minutes after the decision was made; 
that the court granted the same, and at 
the same time, on request of counsel, the 
amount of the bond to be given by libellant 
was fixed by the court, and a bond was 
given by him, which was accepted by the 
clerk. 

There is among the files, submitted to the 
court on this motion, the following paper: 

"Otis et al. vs. The Rio Grande— District 
Court of the United States for the Southern 
Disti'ict of Alabama: Sir— The libellants 
Otis and other parties, who did work on the 
Rio Gi'ande, intend to appeal from the final 
decree of the court in this cause to the 'cir- 
cuit court. Dai'gan & Taylor, Proctors." 

"To N. W. Trimble, Esq., Clerk: On Mon- 
day next the libellants will enter into the 
proper stipulation at the court room. Dar- 
gan & Taylor, Proctors. 

"May 14. 1868." 

This paper was filed in the district court, 
and bears the file mark of the clerk, of 
May 14. 1868. 

On May 14, 1868, Otis, the libellant, filed 
his bond with the clerk of the district court, 
with security in the sum of §1,000, and the 
same was approved by the clerk. 

This bond recited that an appeal was pray- 
ed of the court, and granted. 

It further appears that the term of the 
court at which the decree appealed from 
was rendered did not close until May 18. 

On this showing I cannot doubt that in 
fact an appeal was taken during the term 
from the decree of the district court, in this 
case. 

So that the question is fairly presented, 
whether an entry on the minutes of the 
court, showing that an appeal was demand- 
ed, is essential to the perfecting of the ap- 
peal. 

The law regulating appeals to the circuit 
from the district court, in cases of admiralty 
and maritime jurisdiction, simply provides 
that an appeal shall be allowed in all cases 
when the matter in dispute shall, exclusive 
of costs, exceed the sum of fifty dollars. 
No form of notice of appeal is prescribed; 
no time is limited except that the appeal 
shall be taken to the next term of the cir- 
cuit court. The law does not prescribe who 
shall fix the penalty of the bond, or who 
shall approve the sureties. 

All these matters seem to be left by con- 
gress to be prescribed by the rules of the 
court. This has never been done in the 
district court of this district, so far as I 
have been able to learn. The whole mat- 
ter, as is, or was the case in the district 
court for the eastern district of Massachu- 
setts, is left to custom and practice. 

In the case of Norton v. Rich [Case No. 
10,352], the district court, on the hearing, 
decreed wages to the libellant, and no ap- 
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peal was taken in courl^ and the court ad- 
jounied witliout day. Tliree days after- 
^ward, the respondent claimed an appeal in 
the clerk's office, but the district judge re- 
fused to allow it, upon the ground that the- 
party was bound to make his appeal before 
the final adjournment of the court sine die, 
or within such other period as the court 
should, upon his application, prescribe. A 
petition was thereupon addressed to the cir- 
,cuit court ill behalf of respondent for relief. 
On this application Mr. Justice Story says: 
"The act of congress has provided no mode 
as to appeal from the decrees of the dis- 
trict to the circuit courts, confining the ap- 
peal only to the next circuit court. In this 
disti-ict," he continues, "no regulations as to 
appeals have ever been made by the dis- 
ti-ict court The unifoi-m course from the 
earliest period has been to make the ap- 
peal in open court apud acta, before the ad- 
journment of the court This eom-se of prac- 
tice is* equivalent to a rule of the court, and 
must be considered as directory to all par- 
ties whenever further time to consider of an 
appeal has been asked for, it has been 
readily acceded to by an adjournment of the 
court for that purpose." 

The effect of this is that when no rule is 
prescribed, the practice and custom of the 
court as to notice of appeal, the giving and 
approval of the bond makes the rule by 
which the parties must be governed. 

In this case, so far as I can learn, the 
usual practice in the district court has been 
followed. Notice of appeal was given in 
open court, and a bond esefcuted in a sum 
and with sureties approved by the clerk. 

But the difficulty recurs that no notice of 
appeal was entered upon the docket or min- 
utes of the court Is this necessary? 

The law regulating appeals in cases of 
admiralty and maritime jurisdiction from 
district to circuit courts, uses precisely the 
same language as tbe law regulating ap- 
peals from the circuit to the supreme court 
of the United States. These provisions Of 
law are in the same section of the same 
statute, namely, section 2 of the act of 
March 3, 1803 (2 Stat 244). The language 
in both cases is, "an appeal shall be al- 
lowed." In both cases the appeal is allow- 
ed as a matter of course. There is no dis- 
cretion lodged with the court It is the law 
and not the court that allows the appeal. 
So that all that is necessary is that notice 
of the purpose to appeal be given. A mo- 
tion which would imply a discretion in the 
court to grant or overrule would be im- 
proper. If the granting of the appeal lay 
in the discretion of the court, and if a mo- 
tion made and decided in term time were a 
necessai*y step in taking an appeal, then I 
should hold that the record must show the 
facts. But when no discretion is lodged 
with the court and only notice is required, 
I am of opinion that it is not necessary that 
It should be proved by the record. 



I have said that the statute uses the same 
language respecting appeals from the cir- 
cuit to the supreme court as is used in 
reference to appeals in admiralty from the 
district to the circuit court On a motion to 
dismiss an appeal from the circuit court for 
the Eastern district of Virginia to the su- 
preme court of the United States in Hudgins 
V. Kemp, 18 How. [59 U. S.] 537, Taney, 
C. J-, held that it was not necessary to in- 
quire whether the entry ma^e in the order 
book is to be regarded as a part of the record 
or merely a memorandum to preserve the his- 
tory of the case by entering the appeal in the 
book where it is usually found and would be 
naturally looked for by the party interested. 
In either view, tliis entry was not necessary 
to give validity to the appeal. In making the 
appeal the party exercised a legal right It 
was made in open court, and the clerk had 
official knowledge of the fact And it would 
have been his duty even if no written mem- 
orandum of it had been made to certify it to 
this comrt, when the security was approved 
by the judge and the appeal allowed; and his 
certificate of the fact is all that is required 
in the appellate tribunal. He does not certify 
it as from a copy of the record. The appeal 
is made orally, and the entry usually made on 
the minutes or in the order book is to preserve 
the evidence of the act, and is not necessary 
to give it validity. 

Judge Taney proceeds: "The act of con- 
.gress does not require an appeal to be made 
in open court, or to be in writing, or entered 
on the minutes of the court, or to be recorded. 
It is often made before a judge in vacation 
when it cannot be recorded in the order book 
as a part of the proceedings of the court. 
And the law makes no difference as to the 
form in which it is to be made, whether it 
be taken in court or out of court before a 
judge. In either case it may be made oral- 
ly or in writing." 

In the case of Innerarity v. Byrne, 5 How. 
[46 U. S.] 295, the supreme court of the 
United States held that "when the record 
transmitted to this court does not show that 
a citation had been issued and served, it 
was no ground «f or dismissing the case, and 
that the fact might be proved aliunde." 

In Martin v. Hunter, 1 Wheat [14 U. S.] 
304, the same court held that it is not neces- 
sary that all the steps necessary to give the 
supreme court jurisdiction should even be 
on file in the court below, and certainly need 
not appear to be of record in that court 

In the case in 18 Haw. [Hudgins v. Kemp], 
before referred to. Judge T^ney concludes 
that want of record evidence in the circuit 
court that an appeal was prayed would be 
no groimd of dismissal, and the certificate 
of the clerk that it was so prayed is all 
that is required by the court. 

In the case at bar it is established beyond 
doubt, that in open court an appeal was 
prayed and allowed, and the amount of the 
bonds fixed on the very day the decree was 
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rendered. During the same term of the 
court, written notice was filed of tlie ap- 
peal and is now found among the files of 
the case, and before the final adjournment 
of the court for the term, bonds for appeal 
were given and approved by the clerk and 
filed. 

Under this state of facts and controlled 
by the decisions of the supreme court of the 
United States, above cited, I cannot over- 
rule this motion. It is therefore allowed. 

[NOTE. Subsequently, on January 11, 1871, 
this court rendered a decree reversing the de- 
cree of the district court. Case unreported. 
The parties in whose favor this decree was en- 
tered filed their libel in the district court for 
Louisiana, setting forth the above decree, and 
averring that pending the proceedings in the 
district court of Alabama the marshal, under an 
order of the district judge, had delivered up the 
steamer, notwithstanding the appeal to the cir- 
cuit court, which had operated as a supersedeas, 
and that pending said appeal K-oss and Stewart 
had removed the steamer to New Orleans. The 
libel asserts a maritime lien, and prays for pro- 
cess. The libel was dismissed. Case unreport- 
ed. This decree was reversed upon appeal to 
the circuit court Case No. 10,613. This last 
decree was affirmed upon appeal to the supreme 
court. 23 Wall. (90 U. S.) 458.] 
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Case No. 10,615. 

OTT V. MURRAY. 

[3 Cranch, O. C. 323.] i 

Circuit Court, District of Columbia. May, 
1828. 

Judgments — How Kept Alive. 

A judgment may be kept alive by taking out a 
fieri fadas within the year and day, to lie in 
the office, and so from year to»year; and a fieri 
facias taken out within the last year and day, 
and put into the marshal's hands, may be ex- 
ecuted, and if returned nulla bona, a new execu- 
tion may at any time thereafter be taken out 
without scire facias. 

[This was an action by Ott's administrator 
against Thomas Murray.] 

Motion by Mr. Morfit to quash the execu- 
tion in this ease, because not issued within 
the year and day after judgment The judg- 
ment was rendered January 9, 1824; a fieri 
facias to lie ifi the office was issued, returna- 
ble to April term, 1824, and so on, from year 
to year, until September, 1826, when a fieri 
facias was issued, and returned nulla bona 
at December term, 1826. The present execu- 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



tion (a fieri facias) was issued, returnable to 
this May term, 1828. 

To show that a fieri facias, not returned, 
cannot be continued on the roll. Mr. Morfit 
cited Blayer v. Baldwin, 2 Wils. 82; Lesher 
Y, GeLr, 1 DaU. [1 U. S.] 330; Biand v. Mears, 
3 Term R. 388, and 2 Tidd, Prac. 1004. 

Mr. Wallach, for plaintiff, relied upon the 
practice in the courts in Maryland, to take 
out an execution within the year and day, 
to lie in the clerk's office, and to be renewed 
from year to year, to keep the judgment alive. 

CRANCH, Chief Judge, delivered the opin- 
ion of the court (THRUSTON, Circuit Judge, 
absent). THE COURT is of opmion that an 
execution, taken out and ordered to lie in the 
office, is sufficient to keep alive the judgment 
for one year; and if, within the year and 
day thereafter, another execution be taken 
out iu like manner, to lie in the office, it 
will keep alive the judgment for another 
year; and so from year to year, and ,a fieri 
facias taken out within the last year and 
day, and put into the marshal's hands, may 
be executed; and if returned nulla bona, a 
new execution may, at any time thereafter, 
be taken out without scire facias, according 
to the opinion of this court in the case of 
Johnson v. Glover at May term, 1826 [Case 
No. 7,385]. 

The cases cited from 1 Dall. [1 U. S.] 330 
[Lesher v. Gehr], and 3 Term B. 388, are cases 
of testatum fi. fa. and are not applicable to 
the present case. The case in 2 Wils. 82, 
supports the present opinion; for in that case 
the first execution was never put into the 
hands of the sheriff and no other execution 
was taken out for more than a year and a 
day after issuing the first execution, and it 
was irregular. to enter the continuance by 
vicecomes non misit breve, as the first ex- 
ecution was not returned nor filed. 



Case No. 10,616. 

The OTTAWA. 

[Brown, Adm. 356; 4 Chi. Leg. News, 153; 5 

Am. Law T. Rep. U. S. Cts. 147; 6 

Am. Law Rev. 575.] i 

District Court, B. D. Michigan. Feb., 1872. 

JnKisDrcTiO!r — Ixjukt to Wharf. 

An action will not lie In admiralty against a 
vessel to recover damage done by her to a wharf 
projecting into navigable water. Wharves are 
but improvements or extensions of the shore, 
and injuries done to them, no matter by what 
agency, are injuries done on land, and do not 
constitute maritime torts for which an action in 
the admiralty can be maintained. 
[Cited in The Maud Webster, Case No. 9,302; 
The Champion. Id. 2,584; The Marv Stew- 
art 10 Fed. 138; The C. Accame, '20 Fed. 
643; Leonard v. Decker, 22 Fed. 742; The 
Professor Morse, 23 Fed. 804; Milwaukee v. 
The Curtis, 37 Fed. 706; The H. S. Pick- 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission. 6 
Am. Law Rev. 575, contains only a partial re- 
port] 
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ands, 42 Fed. 210; Homer Eamsdell T. Co. 
V. Compagnie Generale Transatlantique, 63 
Fed. 848; The Mary Garrett, Id. 1011, 
1012.] 

This -was a libel in rem, by W.m. P. Staf- 
ford and Clark Haywood, lessees of a wood 
dock or wharf, extending from the shore 
some distance over the water, at Port 
Hope, on Lake Huron, for a collision with, 
and damage to, their wharf by the propel- 
ler Ottawa, on the 6th day of November, 
1869. The propeller stopped at libellants' 
wharf for a supply of wood. After she had 
obtained a supply, the agent of libellants in 
charge of the wharf, fearing damage from a 
storm which was then threatening, request- 
ed the master of the propeller to leave the 
wharf with his vessel. To this the master 
consented, but his engineer, fearing the 
storm, refused to work the engines, and the 
vessel remained moored to the wharf, the 
master saying to the agent he would pay 
for any damage she might do. The storm 
came on, and the propeller, by pounding 
against the wharf, and otherwise, damaged 
the same to the amount of $154.45. 

H. B. Brown, for libellants. 
W. A. Moore, for claimants. 

LONG YEAR, District Judge.' The only 
question iu this case is whether a lien exists 
and a libel in rem can be maintained 
against the propeller for the injTiry and 
damage complained of. The criterion of 
admiralty Jurisdiction in cases of tort is lo- 
cality. That is, the injury must be done on 
maritime waters, or, as applied to the lakes 
and to rivers, navigable waters. Lake Hu- 
ron comes within this category. Therefore, 
if the injury done to the wharf may be 
considered as done upon the waters, the li- 
bel will lie. If, on the contrary, a wharf is 
to be considered as land, as real estate, or 
on the land, or in fact liie shore, then the 
.libel will not lie. It is of no consequence 
that the damage was done by a maritime 
thing, the vessel, if it was not also done up- 
on the water. The Plymouth, 3 Wall. [70 
U. S.] 20; Ransom v. Mayo [Case No. 11,- 
571]; [Philadelphia, "W. & B, R. Co. v. Phila- 
delphia & H. G. Towboat Co.] 23 How. [64 U. 
S.] 215. 

The English cases cited by libellants' ad- 
vocate CThe Uhla, reported in a note to The 
Sylph, L. R. 2 Adm. & B. 28; The Excelsior, 
Id. 268; The Sylph, Id. 24) may all be dis- 
missed with the single remark, that they 
are referable to an act of parliament known 
as the admiralty court act of 1861, by which 
jurisdiction in the admiralty is expressly 
conferred in case of "any claim for damage 
done by any ship," etc., and in regard to 
which Dr. Lushington, in the case of The 
Uhla, remarked: "I take it to mean any 
case of damage done by a ship; there is no 
limitation, no restriction expressed." These 
cases, therefore, throw no light upon what 
is maritime law upon the subject. Mr. 



Parsons, In his work on Shipping and Ad- 
miralty, at page 599, says, "It not unfre- 
quently happens that vessels are injured, or 
cause injury, by striking upon wharves, or 
coming into contact with incumbrances in 
the docks beside or between the wharves. 
Such cases give rise to questions concern- 
ing the rights, duties, and liabilities of the 
vessels, or their owners, on the one hand, 
and of the owners of the wharves, on the 
other." He then cites several cases in which 
actions have been entertained in the courts 
of common law in the United States, but 
none in the admimlty, for injuries of this 
character. No case of this character in the 
admiralty courts of the United States was 
cited upon the argument, and it is believed 
that, aside from the English cases referred 
to, pone can be found in the books. It is 
clearly a case of first impression, so far as 
any reported adjudicated cases in this coun- 
try are concerned. May we not apply the 
language of Justice Nelson in the case of 
The Plymouth, 3 WaU. [70 U. S.] 35-37, in 
regard to a similar dearth of reported cases 
in that case, and assume with him that the 
reason of it is, that the case "is outside the 
acknowledged limit of admiralty cognizance 
over marine torts, among which it has been 
sought to be classed," and that "the remedy 
for injury belongs to the courts of common 
law?" 

There are, however, several reported ad- 
judications of the courts in this country 
from which we may derive aid in determin- 
ing this question. In the case of The Ply- 
mouth, 3 WaU. [70 U. S.] 20, the packing- 
houses, for the loss of which by fire negli- 
gently communicated by a vessel lying at 
the wharf, a libel in rem had been filed, 
stood wholly upon the wharf, and the su- 
preme court held that the damage done by 
their destruction was a damage done wholly 
on land (pages 33, 36), that the remedy be- 
longed to the courts of common law, and 
dismissed the libel. In that opinion the 
wharf is spoken of in the same connection 
with the buildings, and evidently as of the 
same character. In the Rock Island Bridge 
Case, 6 Wall. [73 U. S.] 213, 216, Justice 
Field, in delivering the opinion of the court, 
makes use of the following language: "A 
maritime lien can only exist upon things 
which are the subjects of commerce on the 
high seas or navigable waters. It may 
arise with reference to vessels, steamers, 
and rafts, and upon goods and merchandise 
carried by them. But it cannot arise upon 
anything which is fixed and immovable, like 
a wharf, a bridge, or real estate of any 
kind. Though bridges and wharves may 
aid commerce by facilitating intercourse on 
land, or the discharge of cargoes, they are 
not In any sense the subjects of maritime 
lien." And why not? Clearly, because they 
are fixed and immovable— in fact, real es- 
tate—and are not the subjects of commerce 
on the high seas or navigable waters. They 
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are, in fact, here spoken of as contradistin- 
guished from such subjects. Not that they 
may not, in some sense, be subjects of com- 
merce, but that they are not such on the 
waters, iu the sense in which admiralty, ju- 
risdiction attaches. Being fixed and immov- 
able—in fact, real estate— and not being sub- 
jects of commerce on the water, how can an 
injury to a wharf be said to be an injury 
done on the water? The place or locality 
of the injury is the place or locality of the 
thing injured, -and not of the agent by which 
the injury is done. The Plymouth, supra. 
In the case of Russel v. The Empire State 
[Case No. 12,145], my predecessor, in an able 
opinion, held, and no doubt correctly, that 
a whax-f built at the terminus of a street 
is but an extension of the street, and sub- 
ject to the same easements, rights and lia- 
bilities of a street or public highway, and 
nothing more. So, by parity of reasoning, 
a wharf, constructed by an individual pro- 
prietor, is but* an extension of the shore, and 
as such subject to the same rights and lia- 
bilities as any real estate, so far as tres- 
passes or other torts upon it are concerned. 
It is for the convenience of commerce, it is 
true, but in the same sense any other im- 
provement of the shore for the same pur- 
pose would be. In the ease of Russel v. 
The Asa B. Swift [Case No. 12,144], the 
same learned judge says: "He" (the owner 
of a wharf) "is only a lessor for the time be- 
ing of a part of his real estate, to be used 
as a mooi-age." No language can be plain- 
er, and, I think, no conclusion sounder. 
The case of Philadelphia, W. & B. R Co. v. 
Philadelphia & H. G-. Tow-Boat Co., 23 How. 
[64 U- S.] 209, was a libel in personam by 
the tow-boat company for an obstruction 
to navigation on navigable waters, an in- 
jury having resulted therefrom to one of the 
boats of the company. The obstruction was 
was no part of a bridge, wharf, or any 
structure whatever. The spile had been 
driven there for engineering purposes in 
building a bridge. When work on the 
bridge ceased, its uses and purposes were at 
an end, and it was cut off below the sur- 
face of the water, and the stub was left 
standing^ and became a simple obstruction 
to navigation, and nothing more nor less, 
the same to all intents and purposes as any 
obstruction to navigation without author- 
ity, right or legal purpose whatever. Id. 
216. There the injury was done to the ves- 
sel on navigable waters. Here it was done 
to a fixed and permanent structure, real es- 
tate, and to all intents and purposes on the 
land, as held by the supreme court in the 
case of The Plymouth, cited supra. If the 
action in this case was against the wharf 
owners for an obstruction to navigation 
caused by their structure, and an injury re- 
sulting therefrom to a vessel, npon the wa- 
ter. It would be more nearly analogous to 
the case last cited from 23 How. But even 
then the two cases would not be alike, be- 



cause in the one case the obstruction was 
no part of any structure whatever, for the 
purposes of commerce or otherwise, while 
in the other it is an improvement of the 
shore by extending it out over the water to 
aid and facilitate commerce. 

Upon a careful consideration of the ques- 
tion, and of the authorities bearing upon it, 
I must hold that a wharf is but an improve- 
ment or extension of the shore; that it is 
real estate, and that an injury done to it, 
whether through negligence or design, no 
matter by what agency, is an injury done 
wholly on land and not on the water, and, 
therefore, does not constitute a marine tort. 
It necessarily follows that the remedy for 
such injury cannot be sought in the ad- 
miralty, but must be found in the courts of 
common law. 

Libel dismissed. 

See The Neil Cochran [Case No. 10,087]. 
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The OTTAWA. 

[1 Lowell, 274.] i 

District Court, D. Massachusetts. July, 1868. 

Salvage — Who mat be Salvoes — The Fund — 
Light-House Keeper — Owners Share Sal- 
vage T7ITH Crew — Owker of Oxex Used iit 
Salvage Service, 

1. It is a general rule in salvage that all per- 
sons who give any personal assistance in saving 
the property are salvors. Another general rule 
is, that the ship, cargo, freight, «S:c., saved make 
one fund or subject of salvage. 

2. Thus, where A. discovered a wreck, and 
with two others whom he procured took active 
and successful measures towards saving the 
spars, tackle, and rigging, and several other per- 
sons afterwards exerted themselves in the same 
service, and these others on the nest day went 
on board the disabled vessel, or on board the 
vessels which had come to her assistance, and 
did whatever was found necessary, the vessel 
being actually saved by a steamer, held, that A., 
who staid on shore the second day, could not be 
decreed a salvor of the tadde, spars, and rigging 
only, but was entitled to come in with the others 
against the common fund, he bringing into the 
fund the value of the soars, &c., which had been 
set apart for his benefit. 

3. The keeper of a light-house is under no ob- 
ligation to render salvage services gratuitously. 

4. A person whose oxen are used in a salvage 
service does not thereby become a salvor. Own- 
ers of vessels whose crews perform sa' ?e serv- 
ice share the salvage compensation, no. because 
their vessels are used, but as an encouragement 
to permit their use or the use of the men. 

The brig Ottawa with a valuable cargo was 
anchored in a dangerous position, in Vine- 
yard Sound, near the breakers at the island 
of Cuttyhunk, on the night of 7-S April, 1868, 
and in a very severe gale was partly dis- 
masted, and was abandoned by her crew. 
S. A. Smith, keeper of the light-house on the 
Island, discovered a part of her tackle and 

1 [Reported by Hon. John Lowell, LL. D., 
Pistrict Judge, and here reprinted by permis- 
sion.] 
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rigging floating near tlie sbore, at about one 
o'clock that night, and attempted to give 
notice to Captain Oliurdi, a man of sldU and 
experience in such matters; hut he was away 
from home. He did notify two men, and 
with them made the rigging fast to the shore, 
so that it could he afterwards saved. Later 
in the day several other inhabitants of Cutty- 
hunk gave assistance, and by their labor, and 
that of Captain Church's osen, the floating 
materials were all dragged on shore, and 
fully and finally saved. This was Wednes- 
day; and the gale continued all that day. 
Two of the libellants went in a pilot-boat to 
New Bedford, and engaged a steamer, which 
ti-ied in vain to reach tlie brig that day, but . 
did so at an early hour on Thursday morn- 
ing, when most of the libellants went on 
board either o£ the brig, the steamer, or the 
pilot-boat; and the anchor was weighed, and 
the brig was towed safely to New Bedford, 
and repaired. -, . ,. t. ^ 

The tackle, spars, and rigging which had 
been saved from the water were stored in 
Captain Church's bam, and were by Iiim 
restored 'to the agent of the underwriters, 
who paid him one-half theur value, namely, 
one hundred and fifty dollars. Captain 
Church rendered no personal services in sav- 
ing any of the property. Mr. Smith did not 
go on board the brig, or render any personal 
services after Wednesday. All the persons 
engaged in the service, excepUng Smith, filed 
a libel against the brig and her cargo, April 
18 1868, and the warrant was made retm-n- 
able May 1. Before the retm-n day, but after 
due claim had been made, the underwriters 
agreed with the salvors that five thousand 
five hundred dollars should be paid in full, 
with costs; but before the money was paid 
they were notified that Mr. Smith claimed to 
be a salvor. Thereupon the money was paid 
to the libellants' proctor, Mr. Crapo, upon 
the agreement that he should retain it until 
Mr. Smith's rights were ascertained and dis- 
posed of. The vessel and cargo had ah-eady 
been released, and the libel was dismissed 
by consent. Some negotiations were had, 
but no result was reached; and on the ISth 
of Jun6 the original libellants applied by 
petition to this court, reciting generally the 
above proceedings and agreements, and aver- 
ring that Smith was not a salvor, and asking 
that he might be cited in to show cause why 
distribution should not be made among the 
original libellants, and that Mr. a-apo might 
be cited to show why he should not pay over 
the money. Upon the fiUng of this petition, 
the order dismissing the libel was rescinded 
by agreement of the libellants and the claim- 
ants, leaving open the question of amount of 
salvage as well as the distribution. On the 
16th of July, which was a time agreed on by 
the parties, Smith appeared and filed a state- 
ment of his s.ervices in the form of an an- 
swer to the petition, and a hearing was had, 
at which it was agreed that the amount al- 
ready paid was the just and tnie amount 
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of salvage; and evidence and arguments 
were heard on the question whether Smith 
'and Church were salvors. 



T. M. Stetson, for Smith and Chtirch. 
W. W. Crapo, for original libellants. 

LOWELL, District Judge. The amount of 
salvage has been agreed, and the particulars 
of the distribution are not submitted to me; 
but the questions which are submitted are 
questions of distribution. It is the general 
rule m salvage that all persons aiding in the 
service, however slightiy, are salvors.^ The 
exceptions are when tiie services are insignifi- 
cant and hardly amount to personal exertion, 
such as sending other men to work, and the 
like. This case appears to fall within the 
general rule. Mr. Smith performed some 
part of the work, and aided in giving the 
notice and information. Although he did 
not go off to the vessel on the second day, 
and gave no personal assistance in saving 
her, but only in the rescue of her tackle and 
apparel, yet the evidence shows clearly that 
many of those who did go from the shore, 
and who are properly joined in the libel, were 
not needed, and that several of them in fact 
performed no work at all, excepting such as 
Smith did in saving the materials. Indeed, 
there was little to be done by the men from 
Cuttyhunk on the second day, except to get 
up the anchor, and get out and make fast 
the tow-lme. 

The great merit of the salvage, so far as 
the inhabitants of the island are concerned, 
was in getting the news to the steamer 
promptiy, and procuring her assistance. But 
only two of the salvors were actually engag- 
ed in this service. 

There is some reason to suppose that the 
ill feeling may have arisen out of an attempt 
on the part of Smith to monopolize the bene- 
fits of the discovery he had made. If he 
made the attempt, it was not successful. 
The others aided during Wednesday, and his 
services dm-ing that day entitie him to be 
considered one of .the salvors. The objection 
that he is in the employment of the govern- 
ment cannot avail. ' The vessel saved was 
not the property of the government; and no 
law or order has been show requiring the 
keepers of light-houses to render gratuitous 
services beyond the line of their ordinary 
employment as such keepers. Such a law 
does apply under some circumstances to the 
officers and crews of our revenue-cuttei-s, 
whose duty includes, by statute, certain ser- 
vices of this nature. 

I find that the property saved was the ves- 
sel and her tackle; that the whole must be 
considered a common fund and a common 
service, and that the hbellants are not justi- 
fied in severing them and proceeding against 
the vessel alone, without mention of the 
articles belonging to her which were saved on 
and near the shore, and by that suppression 
making a libel which is substantially unti-ue. 
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The money received for the tackle must he 
brought into the common fund, and Smith 
must be admitted as one of the salvors. I 
repeat that there is no question before me 
concerning the amounts which the several 
salvors shall have. 

Captain Chm-eh, whose oxen were used, is 
entitled to a fair compensation for their use; 
but they cannot be salvors, nor make him 
one. Vessels are the only exception, to the 
rule that the supply of tools or other things 
does not constitute their owner a salvor: The 
Charlotte, 3 W. Rob. Adm. 72; The Vine, 
2 Hagg. Adm. 1. Ttiis exception stands on 
grounds of public policy; and the salvage 
compensation does not depend on any actual 
use of the vessel. It is a premium for per- 
mitting the service to be performed by the 
crew of the vessel, or by the "vessel itself, as 
the case may be 



OTTAWA (HACKETT v.). See Case No. 5,- 
889. 

OTTAWA, The (UNITED STATES v.). See 
Case No. 15,976. 



Case No. 10,618. 

OTTERIDGE v. THOMPSON. 

[2 Cranch, 0. O. 108.] i 

Circuit Court, District of Columbia. Dec 
Term, 1814. 

Resident Aliens — Competexct to Maintain 
Pebsonal Action. 

An alien enemy, resident here by license of the 
jjovemment of the United States, is competent 
to maintain a personal action; and if residing 
here before the war, as a mechanic, and contin- 
uing so to reside until the time of bringing suit, 
the jury may pre.sume that he was remaining 
here imder the permission and license of the 
government; although he had not reported him- 
self according to the president's proclamation. 

Assumpsit. Plea, alien enemy. Replica- 
tion that the plaintiff, at the time of the im- 
petration of the writ, was resident in the 
United States, with the license of the govern- 
ment. General rejoinder, and issue. 

Mr. Law, for plaintiff, said that the repli- 
cation was according to a form in Story's 
Pleadings, and cited Wells v. Williams, 1 
Ld. Raym. 282, 1 Salk. 46; Sparenburgh v. 
Bannatyne, 1 Bos. & P. 163, 165, and" Clarke 
V. Johnson, 10 Johns. 59. It was proved 
that the plaintiff was a mechanic, and was 
here before the war, and continued to reside 
here until the action was brought. 

Mr. Key, for defendant, objected that the 
defendant ought to have reported himself, 
according to the .president's proclamation, in 
order to entitle himself to protection. 

THE COURT, at the request of the plain- 
tiff's counsel, instructed the jury that, from 
the circumstances above stated, they might 
presume that the plaintiff was residing here 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



under the permission and license of the gov- 
ernment, although he had not reported him- 
self according to the proclamation. 



OTTMAN (UNITED STATES v.). See Case 
No. 15,977, 



Case No. 10,619. 

OTTS V. JONES. 

[2 Cranch, C. C. 351.] s 

Circuit Court, District of Columbia. Oct Term, 
1822. 

Costs— Payment op Judgment bt One Defend- 
ant — Evidence in Favor op Dependant. 

If there are several actions against the maker 
and indorser of a promissory note, and judgment 
for the debt and costs be rendered against the 
maker, who pays the same, tiie indorser will not 
be permitted to give evidence of such payment 
by the maker, until the costs be paid in the ac- 
tion against the indorser. 

Assumpsit against the indorser of a promis- 
sory note. Judgment had been rendered 
against the maker, who paid it, with costs. 
Mr. Lear, for defendant, contended that the 
plaintiff could not recover costs in this case; 
but 

THE COURT refused to permit the defend- 
ant to give evidence of pajTuent since the 
suit was brought, until the costs should be 
paid in the present case. 

The defendant then confessed judgment for 
costs. 



Case No. 10,6S0. 

The OUACHITA. 

[Blatchf. Pr. Cas. 306.] i 

District Court, S. D. New York. Dec. 31, 1862.2 

Prize — False Destination on the Papers of 
THE Vkssel — Spoliation op Papers. 

1. The entire cargo of the vessel was contra- 
band of war, and was thrown overboard while 
she was being chased, before her capture; and 
her claimant was part owner of another vessel 
recently condemned in this court for a violation 
of the same line of blockade. 

2. If the vessel arrested as prize was acting in 
violation of public law, she is amenable to 
Wal and condemnation therefor in behalf of the 
United States, whether the persons or means 
employed in making the seizure had authority 
to make it or not. It is enough that the gov- 
ernment comes into the national court demand- 
ing the condemnation of an offender; and the 
court never inquires whether the party or thing 
proceeded against has been regularly or irreg- 
ularly brought under attachment or complaint. 

3. Vessel condemned for an attempt to violate 
the blockade and to introduce into the enemy's 
country a cargo of articles contraband of war. 

^ 4. A motion to redeliver to the master his nau- 
tical instruments denied, he having been active- 
ly engaged in acts of hostility against the rights 
of the United States and the public law. 



3 [Reported by Hon, William Cranch, Chief 
Judge.] 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Affirmed in Case No. 10,621.] 
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(Case No. 10,620) OUACHITA 



In admiralty. 

BETTS, District Judge. This vessel was 
captured at sea, neax tlie coast of the Oar- 
olinas, October 14, 1862, having, during the 
chase of her by the United States steamer 
Memphis, thrown overboard, before capture, 
her cargo. The prize was sent to this port for 
adjudication, and was libelled in this court 
November 28, 1862. Thomas S. Begbie inter- 
vened and filed his claim to the vessel De- 
cember 16, 1862. 

1. He alleges that he is a British subject, 
and a resident of London. England. 

2. He denies that the vessel is prize of war, 
and asserts that she was seized by the Mem- 
phis, a British merchant vessel, owned partly 
by the claimant and partly by Denny, an- 
other British subject and resident, and that 
the United States government had no right- 
ful possession and ownership of the Memphis 
when she was used in the capture, but that 
she was unlawfully placed by the court at 
the disposal of the United States before her 
condemnation, and is not now fully condemn- 
ed, the sentence being on appeal before the 
circuit court, and that, therefore, there was 
no legal seizure. A test oath to the claim was 
made by Captain T. S. GUpin, December 3, 
1862. 

The vessel had on board a certificate of reg- 
istry, executed at London, January 14, 1862, 
to Thomas Sterling Begbie, and an agreement 
with T. S. Gilpin, as master, and a crew, for 
a voyage of about twelve months, dated Lon- 
don, August 4 1862, from London to British 
North America, the American States, &c., &e., 
to a final discharge in the United Kingdom. 
The register of the vessel has indorsed on its 
back a note of its deposit at the custom- 
house, St. George's, Bermuda, September 15, 
and its retm-n to the master, September 20, 
1862. There was also found on board a let- 
ter to the master, dated Nassau, August 26, 
1862, from Benjamin W. Hart, giving in- 
structions to him how to conduct his vessel to 
avoid the Yankee cruisers; and another let- 
ter to T. S. Begbie, dated October 3, 1862, 
without place or address or signature, like- 
wise giving suggestions and cautions respect- 
ing United States cruisers molesting the ves- 
sel and voyage. There was on board a memo- 
randum of cargo, specifying wholly articles 
contraband of war, dated October 3, 1862, but 
having no signature or place of execution 
written upon it The prize was cleared at 
St. George's, Bermuda, September 30, 1862, 
bound for Havana. The papers above refer- 
red to are all that were produced from the 
vessel on her capture, and the prize-master 
states, in his deposition, that they are all that 
were foimd on board the prize. He further 
states that the vessel was chased from 6 a, 
m. to 3 p. m. before she surrendered. The 
master, on his examination, says, that when 
the vessel left Bermuda she had on board the 
ship's register, the shipping articles, a clear- 
ance, an invoice of cargo, one bill of lading, 



and the letter from Mr. Hart He Is unabla 
to remember what other papers or letters 
were on board at the time, but says that none 
of those papers, and no papers connected with 
the vessel, were desti-oyed. The mate speaks 
of a log-book kept by him on board. The ves- 
sel was captured at sea, ofE the coast of the 
Southern states. The master says that it was 
in 32" north latitude, that he does not know 
the longitude, that he supposes she was from 
150 to 200 miles off the coast, and that he had 
heard they were about opposite to "Wilmington. 
The mate testifies that he supposes the ves- 
sel was 50 or 100 miles off the coast The sec- 
ond mate says that he understood, at the 
time, that the capture was off Wilmington, 
but he was not told how far. If the master 
is correct in his representation of the latitude, 
the vessel was about opposite to Charleston; 
and if the longitude had been furnished by 
the log, or other competent proof, it could 
have been readily ascertained how near she 
had approached the land. At all events, it 
is manifest she must have been wide of any 
reasonable route from St. George's to Havana. 
If this cause is appealed, it may merit more 
detailed reasoning in support of the decision 
to be rendered; but, as it is represented to 
the coiui; upon these proofs and the argument 
of the respective counsel, I hold as follows: 

1. The suspicion is impressive and cogent 
that the representation, in the clearance of 
the vessel, that the voyage was from St 
George's, Bei-muda, to Havana, was simulat- 
ed and false, and that she was so immediately 
in a course towards blockaded ports as to 
justify the presumption that she was attempt- 
ing to enter one of them. 

2. All the ship's company were fully aware 
of the war and of the blockade of the i)orts 
towards which she was running. ' 

3. The absence of the log-book, of the in- 
voice of the cargo, and of the bill of lading, 
proved to have been with the vessel, affords, 
unexplained, vehement presumption of their 
intentional destruction or suppression by the 
ship's company. 

4. The vessel was fitted out for the voyage 
at St. George's, her entire cargo being con- 
traband of war; and it also appears, in the 
course of the evidence, that the owner of this 
vessel was also part proprietor of the Mem- 
phis, recently condemned in this court for an 
illegal violation of the same line of blockade. 

The point made for the claimant, that the 
capture of this vessel by the Memphis is void 
at law, on the ground that the latter vessel 
was incompetent to be employed to that end 
or in that service, cannot be regarded as of 
any weight She was captured by a vessel 
commanded and employed by the United 
States naval forces, and acting under its 
flag and authority. If the vessel arrested was 
acting in violation of public law, she is amen- 
able to trial and condemnation therefor. In 
bebalf of the United States, whether the per- 
son or means employed in making the seizure 
had authority to make it or not It is enough 
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that tbe government comes into the national 
court demanding the condemnation of an of- 
fender; and the court never inquires whether 
the party or thing proceeded against has heen 
regularly or irregularly brought under at- 
tachment or complaint. The government is 
entitled to have the violated laws vindicated 
by the punishment of the offender, without 
question as to the propriety of the acts or 
agencies used in bringing the offence to judg- 
ment. The Amiable Isabella, 6 Wheat. [19 
U. S.] 1. 

There must be a decree of condemnation 
and forfeiture of the vessel, for being employ- 
ed in an attempt to violate the blockade of 
the ports of the Southern states, and to intro- 
duce therein a cargo of articles contraband of 
war. 

NOTE. My impression is that the question 
raised between the parties about the surren- 
der to the master of this vessel of the nautical 
instruments, as being nis personal pi'operty, 
was deferred for further hearing. If a delay 
is not asked for by either party, the court is 
prepared to dispose of the point 

January 2, 1863, ordered, that the motion 
for the redelivery of nautical instruments to 
the master be denied, he having, as appears 
in proof, been actively engaged, on board of 
his vessel, in acts of hostility against the 
rights of the United States and the public 
laAv. 

This decree was afl5rmed, on appeal, by the 
eireuit court July 17, 1863. [Case No. 10,621.] 



Case N"o. 10,6S1. 

The OUACHITA. 

[Blatchf. Pr. Cas. 652.] i 

Circuit Court, S. D. New Tork. July 17, 1863.2 

PitiZE— Attempt to Violate Blockade. 

Decree of the district court, condemning ves- 
sel and cargo for an attempt to violate the block- 
ade, affirmed. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

In admiralty. 

NELSON, Circuit Justice. The steamer 
Ouachita was captured, as prize, by the 
steamship Memphis, on the 14th of October, 
1862, off the Southern coast, north of 
Charleston, S. C., in latitude 33" north, and 
longitude 77° 26' west. At the time of her 
capture she was some 150 miles from land. 
When she was first discovered by the Mem- 
phis, she was only 50 or 60 miles from land. 
The Ouachita is owned by T. S. Begbie, a 
British subject, who is her claimant, and 
was commanded by T. S. Gilpin, also a 
British subject. She is a screw steamer of 
about 50 tons burden. Her voyage was from 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Affirming Case No. 10,620.] 



London to Havana. She left in ballast, in 
August, 1862, and was stopped at St. George's, 
Bermuda, where she took in a cargo of arms 
and ammunition for Nassau, consigned to a 
resident there, named Hart. The master 
had verbal directions from the owner, upon 
his arrival at Nassau, to deliver the vessel 
to Hart, together with whatever she had on 
board. Among the papers is a letter from 
Hart to the master, received by him while 
at Bermuda, in which the writer, after say- 
ing that he had been advised by the owner, 
Begbie, that the vessel would touch at that 
place, points out to the master the difficulties 
of escaping the United States vessels of 
war, in the passage to Nassau, and instructs 
him how to avoid them. When the master 
left London, some letters were delivered to 
him hy the owner, which, on opening, he 
found to be instructions to report to a per- 
I son by the name of Bowne, at Bermuda, 
who would supply him with whatever was 
needful. Another letter was aja introduction 
to Hart, of Nassau, and was of like purport 
with the one to Bowne. Bowne was shipper 
of the arms and ammunition on board of the 
vessel, at Bermuda, for Nassau. There were 
no bills of lading or invoice or other papers 
usual in case of a bona fide shipment; the 
only papers being the register, the shipping 
articles of the crew, and the clearance. Ver- 
bal instructions were given by Bowne to the 
master to follow the directions of Hart at 
Nassau, both as to the vessel and cargo. 
There were some 35 tons of arms and am- 
munition on board. Soon after the discoveiy 
of the Memphis, on the morning of the 14th 
of October, the day of the capture, the Oua- 
chita changed her course to the eastward, 
and, some hours after, finding that the Mem- 
phis gained on her, the master gave orders 
to throw the whole of the cargo overboard, 
which was done, with the hope of escaping, 
but she was overtaken and captured about 
4 o'clock p. m. The master further states 
that he was chased by vessels under the 
command of Commodore Wilkes, when he 
left Bermuda, and escaped by running his 
vessel among the reefs. One of the crew, B. 
Young, first a cook on board and afterwards 
a hand before the mast, testifies that the 
Ouachita was bound from Bermuda to 
Charleston, S. C; that the cargo consisted of 
Enfield cartridges, rifles, and gun caps; that 
the master applied to him and others of the 
crew to sign a paper by which to agree to 
run the blockade at Charleston, and offered 
£8 sterling if the vessel ran clear, and if not, 
three months' pay after capture. 

I concur with the court below in the con- 
demnation. It is impossible to doubt, upon 
the proofs, that the cargo was put on board 
the Ouachita with the intention of running 
the blockade of the southern coast of the 
Confederate States, and, especially, the 
blockade of the port of Charleston. The 
voyage from Bermuda to Havana was but a 
pretext The vessel was. when captured. 
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some six degrees north of Bermuda, and, 
■when first chased, -was witMn 50 or 60 miles 
off the coast. It is quite apparent that she 
was not in a course which would convey 
her to Nassau or Havana. The proofs also' 
show that Begbie, the owner, was privy to, 
and, doubtless, originated the adventure. 
Decree below affirmed. 



OUACHITA COUNTY (UNITED STATES 
v.). See Case No. 15,919a. 



Case Wo. 10,632. 

In re OUIMBTTE. 

D. Sawy. 47; 1 3 N. B. B. 566 (Quarto, 140).] 

District Court, D. Oregon. 'E'eb. 21, 1870. 

Defejtses Separatelt Pleai>ei> — Surpi-usage — 
Demurreb — Motion to Strike Odt — Tender 
NO Defense to Petition is Bankruptot — 
PROMissour Note— When not Patsient— Peti- 
tion — Who mat Maintain. 

1. Distinct defenses to a petition in bankrupt- 
cy should be separately pleaded. 

2. A denial of the allegation in the petition re- 
snectinpr the insolvency of the respondent is a 
suflScient answer thereto, and a further state- 
ment as to the value of respondent's assets com- 
pared with, the amount of his indebtedness, is 
surplusage and immaterial. 

3. A demurrer is not the proper mode of ob- 
jecting to irrelevant or immaterial allegations, or 
the mingling in one plea of distinct defenses, but 
a motion to strike out. 

4. In a petition in bankruptcy, the debt and 
the act of bankruptcy constitute the cause of 
action, and the defense thereto may go to either 
or both of these matters, but if there are several 
defenses they must be separately pleaded. 

[Cited in Bisser v. Hoyt, 53 Mich. 198, 18. N. 
W. 617.] 

5. A pies of tender can under no circum- 
stances be a defense to a petition to have a debt- 
or adjudged a bankrupt 

6. The mere delivery and receipt of the prom- 
issory note of the debtor or a third person does 
not constitute pavment, but it must also ap- 
pear that the creditor expressly agreed to take 
Buch note as payment. 

[Cited in Re Morrill. Case No. 9,821; Be Park- 
er, 11 Fed. 399; Gest v. Packwood, 34 Fed. 
-375.] 

7. Where a creditor took the promissory notes 
of third persons from his debtor upon an agree- 
ment that they should be considered as taken 
in payment, if collectable, such creditor is bound 
to use ordinary means and diligence to collect 
such notes, and, if necessary, he must sue upon 
them. 

8. A creditor whose debt is provable in bank- 
ruptcy, though not due, may maintain a peti- 
tion to have his debtor declared a bankrupt. 

In bankruptcy. 

J. W. WhaUey and Walter M. Thayer, for 
petitioners. 

John H. Mitchell and Joseph N. Dolph, for 
respondent. 



1 [Reported by D. S. B. Sawyer, Esq, and here 
reprinted by permission.] 
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(Case No.. 10,622} OUIMETTB 

DEADT, District Judge. This petition is 
brought by S. A. Frankenau et al. and H. 
Rosenfeid et al. The petition states that on 
November 30, 1869, said L. H. Ouimette be- 
ing indebted to the petitioners respeStivdy in 
the sums of §157.45 and $144.54, on account 
of goods, etc., theretofore sold and delivered 
to said Ouimette, made and delivered to said 
petitioners his two promissory notes for sums 
respectively, payable to their several orders, 
sixty days after the date thereof, with inter- 
est at one per^ centum per month, and that 
said petitioners are still owners and holders 
of said accounts and notes, and that the sums 
aforesaid are respectively payable thereon. 
That on. or about December 15, 1869, said 
Ouimette committed an act of bankruptcy: 
In that, said Ouimette being then insolvent, 
did sell and deliver all his stock of goods, 
then used by him in his business of merchant, 
at St Louis, in the district aforesaid, the same 
being then and there of the value of $1,500, 
to Pierre & Mull of the place last aforesaid, 
in consideration of the relinquishment of" a 
debt of $1,200 then due said Mull from said 
Ouimette, with interest, thereby to give a 
preference to said Mull; and with intent to 
hinder, delay and defraud his other creditors; 
and with intent to defeat and delay the oper- 
ation of the bankrupt act Wherefore the pe- 
titioners pray that Ouimette may be ad- 
judged a bankrupt, etc. 

On February 3. 1870, Ouimette appeared 
and answered the petition. The answer is- 
long and rambling. Besides the specific de- 
nials of certain allegations in the complaint,, 
it contains two or more supposed defenses ta 
the petition, but neither these denials nor sup- 
posed defenses are separately pleaded, but on 
the contrary, form one continuous and min- 
gled statement 

At common law the defendant was confined 
to a single plea consisting of a single matter 
of defense. Gould, PI. 426. But this rule, 
sometimes operating unjustiy, led to the en- 
actment of the statute of 4 Anne, c. 16, § 4,. 
which provided that the defendant, with 
leave of the court, might "plead as many sev- 
eral matters as he shall think necessary for 
his defense." 

In the construction of this statute it was 
held that it did not authorize the defendant 
to allege more than one defense in one plea. 
In other words, that each plea must still be 
single as at common law (Gould, PI. 429, 
430); and that it did not extend to dilatory- 
pleas ad. 431). 

On this subject, the rule prescribed by the 
Code, in effect, coincides with tiie rule of the 
common law as modified by the statute of 
Anne. It provides that the answer shall con- 
tain a specific denial of each material allega- 
tion of the complaint controverted by the de- 
fendant, and a statement of any new matter 
constituting a defense or counter-claim; also, 
that the defendant may set forth by answer 
as many defenses and coimter-claims as he 
may have; but they shall be separately stat- 
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ed and refer to the causes of action wMch 
they are intended to answer in such manner 
that they may be distinguished. Code Or. 
156, 157. 

After denying certain allegations in the pe- 
tition respecting the indebtedness and the sol- 
Tency of Ouimette and the commission of the 
act of banliruptcy, the answer "further al- 
leges" that Ouimette "has property which he 
holds and owns in his own right over and 
above aU debts and liabilities of the value of 
$2,000." Then follows an allegation by way 
of "further answering said petition," to the 
effect that on January 5, 1870, at the request 
of the petitioners, Ouimette delivered to pe- 
titioners the notes of third persons then held 
and owned by said Ouimette for 'the aggre- 
gate sum of ?2So.26 principal, with interest 
from various dates within ihe year 1869, 
with "the agreement that said petitioners 
should make inquiries as to whether said 
notes were collectable, and if so, they are to 
be received by said petitioners in payment 
of said notes of him, said Ouimette, to said 
petitionei*s;" and that said notes, witii the ex- 
ception of one for the sum of ?52.26, with in- 
terest from March 16, 1869, "were good and 
collectable;" and that said "petitioners have 
never notified said Ouimette that said notes 
were not collectable," but have proceeded to 
collect said notes and have collected some 
portion of the same, but what amount he is 
unable to state. 

Then follows an allegation to the effect 
that, on the day when the notes of the peti- 
tioners became due, Ouimette tendered to 
each of said petitioners the sum due on his 
note respectively in United States gold coin, 
upon condition that said petitioners would de- 
liver to said Ouimette said notes and the 
notes by him "deposited" with said petition- 
ers; but that said petitioners refused to de- 
liver said Ouimette said notes, or either of 
them; and that said Ouimette "is still ready 
to pay said sum upon the surrender of his 
said notes and deposits the same with the 
clerk of this comrt, to be and remain a con- 
tinuing tender upon the same . conditions of 
the surrender of his said notes set forth in 
the petition and said notes deposited with 
said petitioners." As a conclusion it is then 
alleged, that "by reason of the fdcts afore- 
said, the petitioners have elected to receive 
the said notes deposited as aforesaid in pay- 
ment of Ouimette's said notes in the petition 
set forth, and that said notes are paid. 
Wherefore he prays that said petition may be 
dismissed." etc. 

The petitioners, by their attorneys, demur 
to all the allegations in the answer follow- 
ing the specific denials of the allegations in 
the complaint,' because "said matter consti- 
tutes no defense to the proceedings in bank- 
ruptcy herein," with' special causes of demur- 
rer also assigned. 

The allegation as to the value of the prop- 
erty which the defendant "owns and holds" 
is simply sm*plusage and immaterial, and 



ought to be stricken out But it is no cause 
for demurrer. Ouimette having denied the 
allegation that he was insolvent at the time 
of the sale of the goods to Pierre & Mull, 
should have rested there. Besides, if it were 
proper to set up the value of his assets as 
compared with his liabilities, to show there- 
by that he was not insolvent it should have 
been pleaded separately. 

The pleas of payment by the delivery of 
notes of third persons, and of tender in cash 
after petition filed, are run together as one 
story or transaction. They are distinct mat- 
ters, and if defenses, distinct ones, and 
should have been pleaded separately, that is, 
so that each one would stand or fall by it- 
self, without the aid of the other. On this 
account, this part of the answer should have 
been stricken out But this objection not 
having been taken, for the purpose of this 
demurrer, these defenses or matters will 
be considered, in this respect as if they 
had been properly pleaded. 

To maintain an action to have one ad- 
judged a bankrupt it must appear from the 
petition, that th6 party proceeded against, 
owes debts provable under the bankrupt 
act to the amount of ?300, and at least $250 
thereof to the petitioner or petitioners, and 
that such party has committed an act of 
bankruptcy. The debt and the act of bank- 
ruptcy taken together constitute the cause 
of action. The defense set up, may go to 
either or both of these matters, and there 
may be several defenses to each, but they 
must be separately stated. 

The matters pleaded in the answer as a 
tender of the' petitioner's debts after peti- 
tion filed, are immaterial, and might have 
been stricken out as irrelevant. They con- 
stitute- no defense to the action. If, as is 
alleged, Ouimette is insolvent, he has no 
right to tender or pay to these petitioners 
their debts in full. It would be a fraud 
upon his other creditors. Nor would the peti- 
tioners have any right to receive such prof- 
fered payments, because, having alleged" 
the insolvency of Ouimette. they would be 
acting in violation of the bankrupt act, and 
run the risk of forfeiting their debts. On 
the other hand, if Ouimette did not commit 
an act of bankruptcy, of which insolvency 
is a material ingredient, it matters not, so 
far as this proceeding is concerned, whether 
he owes the petitioners or not, or whether 
he tendered them the amount due then or 
not This is not an action to collect a debt, 
but to procure an adjudication of bankruptcy 
against Ouimette, and therefore a plea of 
tender of the amount due the petitioners, 
can, under no circumstances, be a defense 
to it The allegation of the petition, is that 
the party is not only indebted to the peti- 
tioners, but that he committed an act or 
bankruptcy with intent to evade the law ana 
to defraud them. To this, it is no sufficient 
answer to allege— true, but I now tender 
you the amount of your debts. 
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In the course of tlie argument, counsel foi' 
Ouxmette suggested, that in the absence of 
any allegation to the contrary? the court 
might presume that the petitioners were his 
only creditors, and therefore, the tender 
might he lawfully made and received. Bu€ 
I do not think such a presumption would be 
according to the ordinary course in such mat- 
ters, and therefore, it ought not to be made. 
If, in fact, there are no other creditors, and 
for that reason, a plea of tender would be 
a good defense to the action, the plea should 
have contained an allegation to that efEect. 
The only ground upon which such a plea 
should be considered to constitute a defense 
would be, that payment by the alleged bank 
rupt, under such circumstances, could neither 
prejudice nor injure any one, and, therefore, 
no one could complain of it. But even then, 
I do not think such a plea ought to be held 
to be a good defense. The fact that there 
are no other creditors to be prejudiced by, 
and complain of the payment, cannot be 
presumed to be within the knowledge of the 
petitioners. Before they accept the tender, 
must inquire concerning it, and they may be 
mistaken. Besides, no understanding of the 
petitiouers, or proceeding between them and 
the alleged bankrupt upon such question, 
could prevent third persons, who might be 
creditors, from asserting their rights as 
such. 

Treating this portion of the answer as 
frivolous and immaterial, there remains to 
be considered the allegation, which in effect 
amounts to a plea of part payment in the 
promissory notes of third persons. It will 
be observed that the plea does not state 
whether or not these notes are negotiable, 
or whether or not they are endorsed by Oui- 
mette to the petitioners. For the purposes 
of the demurrer, I wUl assume that the 
notes are negotiable, and that they were so 
transferred to the petitioners, as to authorize 
them to sue and collect them as owners. 

There is no question but 'what, with the 
consent of the creditor, payment of a pre- 
existing debt, can be made in the promis- 
sory note of the debtor, or that of a third 
person. But there is some disagreement in 
the decisions as to what is sufficient evidence 
of such consent. 

In Massachusetts it is held that the de- 
livery and acceptance of the note is suffi- 
cient evidence that it was received in pay- 
ment, and it will be so determined, unless it 
is clearly shown, that such was not the in- 
tention of the parties. Thaeher v. Dinsmore, 
5 Mass. 302; Maneely v. M'Gee, 6 Mass. 145; 
Ilsley V. Jewett, 2 Mete. [Mass.] 173. 

In New Tork and other states and in the 
national courts, it is held that the mere de- 
livery and receipt of the note do not con- 
stitute payment, but it must also appear 
that the creditor expressly agreed to take it 
as payment. Without such agreement being 
shown, the delivery of the note is only a 
conditional payment— a payment provided 



that the note is paid when it becomes due. 
It is, however, to be deemed an absolute 
payment if the creditor parts with or is 
guilty of negligence in presenting it for pay- 
ment or the like; but it seems he is not 
bound to sue upon it. Tobey v. Barber, 5 
Johns. 72; Johnson v. "Weed, 9 Johns. 311; 
Booth V. Smith, 3 Wend. 6S; New Tork 
State Bank v. Fletcher, 5 Wend. 87; Olcott 
V. Rathbone, Id. 492; Jones v. Savage. 6 
Wend. 662; Lyman v. Bank of U. S., 12 How. 
[53 U. S.] 243; Downey v. Hicks, 14 How. 
[55 tJ. S.] 249. The latter rule is the one 
which must prevail in this court. 

The delivery of the notes to the petitioners 
under the circumstances stated in the plea 
amounted to a conditional payment. If the 
notes were paid or collected according to 
their tenor, the debt of the petitioners would 
be paid and extinguished. If they were not 
so paid or collected, and the petitioners were 
not guilty of negligence in the premises, the 
delivery would amount to nothing. 

The conditions upon which the notes were 
taken by the petitioners as stated in the 
plea, differ, I think, in one particular from 
those which the law would attach to the 
transaction in the absence of any special 
agreement between the parties. 

The petitioners having agreed to take the 
notes as payment if they were collectable, 
thereby bound themselves to sue upon them 
if necessary to their collection. An agree- 
ment to take notes as payment- if they are 
or prove collectable, implies something more 
than to so take them if they are paid. It is 
equivalent to an agreement to collect them, 
so far as the same can be done by the use 
of ordinary means and diligence. 

I know it was said in the argument, that 
the petitioners only agreed to take these 
notes as payment if, upon inquiry, they 
found them collectable— that is, would admit 
or consent that they could be collected; and 
that until it appears that such consent was 
given, the delivery of the notes has no effect 
upon the rights of the parties whatever. 
Such may be the mere literal sense of the 
contract or condition as stated in the plea, 
but I do not think that it ought to be so 
interpreted or that the parties so understood 
it. If the notes were not to be considered 
payment unless the petitioners assented to 
the conclusion that they were collectable, 
they might, if they chose, refuse that assent 
when it was plain that the payers were sol- 
vent and abundantly able to pay them. If 
the notes were in fact collectable whatever 
the petitioners might say or do in the prem- 
ises, from the date of their delivery they 
were so far payment of their debts. 

Now it is averred in the plea that over 
$200 of these notes are collectable, and that 
the petitioners have collected part of them. 
If so, they are so far a payment of the peti- 
tioners' debts, and the balance being less 
than §100 would not be sufficient in amount 
to enable the petitioners to maintain this 
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action. This, it seems to me, is a good de- 
fense to the action, or matter in abatement 
of it. 

It may he said that, although the notes 
•are collectable, that the petitioners, having" 
now knoTvledge of the insolvency of Oui- 
mette, cannot collect them and apply the 
contents on their notes, mthout thereby 
taking a preference contrary to the act and 
running the risk of forfeiting their debts to 
the other creditors. But I do not think this 
argument sound. If the money due on the 
notes is received by the petitioners at any 
time, as between them and third persons, in 
contemplation of law it is received at the 
time of the delivery of the notes— the con- 
ditional payment. In other words, the actual 
receipt of the contents of the notes by the 
petitioners relates back to the conditional 
payment, and converts it into an absolute 
one. The question of preference then, in the 
receipt and collection of these notes by the 
petitioners, would have to be determined by 
the facts as they existed when the condition- 
al payment was made. If as between the 
petitioners and third persons the former 
were justifiable in receiving these notes 
when they did in payment of their debts, 
then they became the owners of them, and 
their right to collect and receive the money 
on them at any subsequent time, cannot be 
afEected by the fact that Ouimette has since 
become insolvent or that they have since 
learned or have good reason to believe that 
ne was tJieu insolvent 

The facts stated in the plea show a part 
payment of the petitioners' debts; and the 
sum remaining due— being less than $250— 
does not enable the petitioners to maintain 
this action. The plea is, therefore, a good 
defense to it and the demurrer must be over- 
ruled. 

If this conditional payment has in fact 
turned out to be no payment, by reason of 
the notes proving worthless or uncollectable, 
notwittistanding the due diligence of the 
petitioners, they should reply to the plea, 
and on the trial of the issue produce the 
notes and surrender them to Ouimette. 

It is not necessary to more than notice the 
allegation of the plea that the petitioners by 
refusing the alleged tender, then elected to 
take the notes as payment At that time the 
petitioners were no more at liberty to re- 
ceive the notes in payment than the cash. On 
the argument, counsel for Ouimette made 
the point, that the petitioners could not main- 
tain this action, because it was brought be- 
fore their debts were due. But this objec- 
tion, if made at all, should have been made 
by demurrer to the petition. However, I am 
satisfied that the objection is not tenable, as 
a reference to the statute will show. By 
section S9 of the bankrupt act [14 Stat. 536] 
it is provided that "any person" * « * 
may "be adjudged a bankrupt, on the peti- 
tion of one or more of his creditors, the ag- 
gregate of whose debts provable under this 



act amount to at least 5250." Section 1& 
provides: "that all debts due and payable 
from the bankrupt at the time of the adju- 
dication of bankruptcy, and all debts then 
existing but not payable until a future day 
* * * may be proved against the estate of 
the bankrupt." 

These provisions seem to settle the ques- 
tion. The debts of the petitioners, although 
not then due, existed at and before "the ad- 
judication of bankruptcy," and were there- 
fore provable debts. Being provable debts 
they were sufficient to maintain the petition. 
An order will ite entered overruling the de- 
murrer, with leave to the petitioners to reply 
upon the payment of §5 costs. 
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Case No. 10,6S3. 

OVERMAN T. PARKER et al. 

[Hempst. 692.] i 

Circuit Court, D. Arkansas. May, 1854.] 2 

Jurisdiction — Bill to Remove Cloud on Title 
— ^TaJl Sale— Etidesoe of Legality. 

1. The courts of the United States may enter- 
tain a bill or petition to remove clouds on the 
title. 

[Cited in Ward v. Chamberlain, 2 Black (67 
U. S.) 445.] 

2. A tax deed is only prima facie evidence of 
the legality of the sale, and will be annulled in 
this proceeding if illegality appears. 

3. In a sale of land for taxes, the purchaser 
must show every fact necessary to give juris- 
diction and authority to the officer, and a strict 
comnliance with all things required by the stat- 
ute. 

4. Under the statute of Arkansas, if it appears 
that the sheriff has not filed an oalii as assessor 
on or before the 10th of January, and has not 
filed the original assessment on or before the 
25th of MarSi, and given notice thereof, as pre- 
scribed by law, no legal sale can be made for tax- 
es, and the sale is void, 

5. The case of Pillow v. Roberts, 13 How. [54 
U. S.] 472, distinguished from this. 

Petition to confirm tax sale, determined in 
the circuit court, before Hon. Daniel Ringo, 
district judge, holding said court; absent, the- 
Hon. Peter V. Daniel, associate justice of 
the supreme court 

William Overman, at the September term, 
1847, of the DaUas circuit court, state of Ar- 
kansas, filed his petition under the statute 
for the confirmation of a tax title, setting out 
the assessment of the tract of land for the 

1 [Reported by Samuel H. Hempstead, Esq.l 

2 rAflBrmed in 18 How. (59 U. S.) 137.] 
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taxes of 1845 as the property of Robert A. 
Parker, which, with penalty and, costs, 
amounted to sis dollars and seventy-eight 
cents; that the taxes were unpaid, and that 
the land was sold in due form of law, setting 
forth how, by whom, and when; that the 
same not being redeemed within the time 
prescribed by law, a tax deed was obtained 
regidarly, and notice given that a confirma- 
tion would be applied for, and the notice and. 
deed were exhibited with the petition. Rob- 
ert A. Parker and Miles White, alleging them- 
selves to be citizens of the states of Tennes- 
see and Maryland, made themselves defend- 
ants to resist the confirmation; and on their 
petition for that purpose, the case was re- 
moved into the circuit court of the United 
States for the Eastern district of Arkansas, 
tmder the act of congre^ in that behalf. 
Parker and White answered the petition, set- 
ting up several irregularities in the sale, and 
among others, that there was no lawful as- 
sessment of the land, and specifying the ille- 
gality complained of. Proof was taken in 
the cause, and came on for final hearing on 
the 2d of May, 1854, and was argued by- 
James M. Gurran and George A. Gallagher, 
for petitioner. 
Pleasant Jordan, for defendants. 

THE COURT decreed, that the titie of, in, 
and to the tract of land, namely, section 
thirty, township nine south of range fifteen 
west of fifth principal meridian, containing 
696 acres, do pass and be confirmed to, and 
vest in William Overman and his heirs and 
assigns for ever, in fee-simple, free, clear, and 
discharged from the claim of said defendants 
and all persons whomsoever, and that the 
sale thereof for taxes be in all things con- 
firmed, and the defendants be perpetually 
enjoined from setting up or asserting any 
clahn thereto, and that the title of said Over- 
man be granted and assured, and that he re- 
cover costs from the defendants. 

NOTE. From this decree the defendants ap- 
pealed to the supreme court of the United States, 
it appearing that the' land in controversy was 
worth more than two thousand dollars, and se- 
curity for the appeal was given according to law. 

At the December term, 1855, the supreme 
court reversed the decree, and declared the tax 
sale contrary to law and void. The case is re- 
ported in [Parker v. Overman] 18 How. [59 U. 
S. 137]. 

GRIER, Circuit Justice. As some doubts 
were entertained and have been expressed by 
some members of the court, as to its jurisdic- 
tion in this case, it will be necessary to notice 
"that subject before proceeding to examine the 
merits of the controversy. It had its origin in the 
state court of Dallas county, Arkansas, sitting 
in chancery. It is a proceeding under a statute of 
Arkansas, prescribing a special remedy for the 
conflrmation of sales of land by a sheriff or other 
public officer. Its object is to quiet the titie. 
The purchaser at such sales is authorized to in- 
stitute proceedings by a pxiblic notice in some 
newspaper, describing the land, stating the au- 
thorily under which it was sold, and "calling on 
all persons whc can set up any right to the 
lands so purchased, in consequence of any in- 
formality, or any irregularity or illegality con- 



nected with the sale, to show cause why the sale 
Bomadeshould not be confirmed." Incase no one 
appears to contest the regularity of the sale, 
the court is required to confirm it, on finding cer- 
tain facts to exist. But if opposition be made, 
and it should appear that the sale was made 
"contrary to law," it became the duty of the 
court to annul it. The judgment or decree in 
favor of the granlee in the deed operates "as 
a complete bar against any and all persons who 
may thereafter claim such land, in consequence 
of any informality or illegality in the proceed- 
ings." It is a very great evil in any community 
to have tiiles to land insecure and uncertain; 
and especially in new states, where its result is 
to retard the settlement and improvement of 
their vacant lands. Where such lands have been 
sold for taxes, there is a cloud on the title of 
both daimants, which deters the settier from 
purchasing from either. A prudent man will 
not purchase a lawsuit, or /risk the loss of his 
money and laboi upon a litigious title. The act , 
now under consideration was intended to remedy 
this evil. It is in substance a bill of peace. The 
jurisdiction of the court over the controversy is 
founded on the piesence of the property; and, 
like a proceeding in rem, it becomes conclusive 
against the absent claimant, as well as the pres- 
ent contestant. As was said by the court in 
Clark V. Smith, 13 Pet [38 U S.] 203, with re- 
gard to a similar law of Kentucky: "A state 
has an undoubted power to regulate and protect 
individual rights to her soil, and declare what 
shall form a cloud over tities; and having so de- 
clared, the courts of the United States, by re- 
moving such douds, are only applying an old 
practice to a new equity created, by the legis- 
lature, having its origin in the peculiar condi- 
tion of the country. The state legislatures have 
no authority to prescribe forms and modes of 
proceeding to the courts of the United States; 
yet having created a right, and at the same 
time prescribed the remedy to enforce it, if the 
remedy prescribed be substantially consistent 
with .the ordinary modes of proceeding on the 
chancery side of the federal courts, no reason 
exists why it should not be pursued in the same 
form as in the state court." In the case before 
us, the proceeding, though spedaL in its form, 
is in its nature but the application of a well- 
known chancery remedy; it acts upon the land, 
and may be conclusive as to the title of a dti- 
zen of another state. He is therefore entitled to 
have his suit tried in this court, under the same 
condition as in other suits or controversies. In 
the petition to remove this case from the state 
court, there was not a proper averment as to the 
citizenship of the plaintiff in error; it alleged 
that Parker "resided" in Tennessee, and White 
in Maryland. "Citizenship" and "residence" are 
not synonymous terms; but as the record was 
afterwards so amended as to show condusively 
the citizenship of the parties, the court below 
had, and this court have, undoubted jurisdiction 
of the case. What we have already stated suf- 
ficientiy shows the nature of the present con- 
troversy. The decree appealed from "adjudges 
the absolute titie to the land to pass and be con- 
firmed to and vest in said William Overman, 
his heirs, &c., free, dear, and discharged from 
the daim of said defendants, and all persons 
whatsoever; and that the said sale thereof for 
taxes so made by the sheriff of Dallas <county to 
said Overman is hereby confirmed in all things, 
and said defendants perpetually enjoined from 
setting up .or asserting any claim thereto," &c. 
The plaintiffs in error allege that this decree is 
erroneous, and should have been for defend- 
ants bdow. Much of the argument of the 
learned counsel in this case was wasted on the 
effect to be attributed to the recitals in the deed, 
and the decision of this court in the case of 
Pillow V. Roberts, 13 How. [54 U. S.] 472. That 
was an action of ejectment, in which this court 
dedded that under the ninety-sixth section of 
the revenue law, the sheriff's or collector's deed 
was made prima facie evidence of the regulari- 
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ty of the previotis proceedings. The effect of 
that section of the act, and of the decision in 
that case, was to cast the burden of proof of ir- 
regularity in the proceedings on the parly con- 
testing the validity of the deed; hut as the 
present controversy is for the purpose of giving 
an opportunitj "to all persons who can set 
up any right or title to the land so purchased, 
in consequence of any informality or illegality 
connected with such sale/' to contest its validi- 
ty, it would he absurd to make the deed, whose 
validity is in question, conclusive evidence of 
that fact. Consequently, the statute enacts, that 
in this proceeding, "the deed shall be taken and 
considered by the court as sufficient evidence of 
the authority under which said sale was made, 
the description of the land, and the price at 
which it was purchased. The deed is to be re- 
ceived as prima facie evidence of these three 
facts, and casts the burden of proof as to them 
on the defendant. The term "sufficient" is evi- 
dently used in the statute as a synonym for "pri- 
ma facie" and not for "conclusive." 

In judicial sales under the process of a court 
of general jurisdiction, where the owner of the 
property is a party to the proceedings, and has 
an opportunity of contesting their regularity 
at every step, such objections cannot be heard to 
invalidate or annul the deed in a collateral suit 
But one who claims title to the property of an- 
other under summary proceedings where a spe- 
cial power has been executed, as in case of lands 
sold for taxes, is bound to show every fact nec- 
essary to give jurisdiction and authority to the 
officer, and a strict compliance with all things 
required by the.statute. The principal objection 
to the regularity of the sale in this case, and the 
only one necessary to be noticed, is, that the luni 
was not legally assessed. A legal assessment is 
the foundation of the authority to sell; and if 
this objection be sustained, it is fatal to the 
deed. In order to qualify the sheriff to fulfill 
the duties of assessor, the statute requires, that 
"on or before the 10th day of January, in each 
year, the sheriff of each county shall make and 
file in the office of the clerk of the county an 
affidavit in the following form," &c. "And if 
any sheriff shall neglect to file such affidavit 
within the time prescribed in the preceding sec- 
tion, his office shall be deemed vacant, and it 
shall be the duty of the clerk of the county court, 
without delay, to notify the governor of such 
vacancy," &e. The statute requires, also, "that 
on or before the 2oth day of March, in each year, 
the assessor shall file in the office of the clerk 
of the county the original assessment, and im- 
mediately thereafter give notice that he has 
filed it," &e. This notice is required, that the 
owner may appeal to the coun^ court "at the 
next term after the 25ih day of Mardi, and 
have his assessment corrected if it be incorrect." 
If the assessor shall fail to file his assessment 
within the time specified by this act, he is deem- 
ed guilty of a misdemeanor, and subjected to 
a fine of five hundred dollars. 

These severe infiictions upon the officer for 
his neglect to comply with the exigencies of the 
act, indicate clearly the importance attached to 
his compliance in the view of the legislature, 
and that a neglect of them would vitiate any sub- 
sequent proceedings, and put it out of the pow- 
er of the sheriff to enforce the collection of tax- 
es by a sale of the property. The record shows 
that Peyton S. Bethel, the then sheriff of the 
county of Dallas, did not file his oath as as- 
sessor on or before the 10th of January, as re- 
quired by law. He did file an oath on the 15th 
of March; but this was not a compliance with 
the law, and conferred no power on him to act 
as assessor. On the contrary, by his neglect to 
comply with the law, his office of sheriff became 
ipso facto vacated, and any assessment made by 
him in that year was void, and could not be the 
foundation for a legal sale. The neglect also 
to file his assessment and give immediate notice 
on the 25th of March, so that the purchaser 
might have his appeal at the next county court, 



was an irregularity which would have avoided 
the sale even if the assessment had been legally 
made. The statute makes the time within which 
these acts were to be performed material ; and a 
strict and exact compliance with its require- 
ments is a condition precedent to the vesting of 
any authority in the officer to sell. 

We are of opinion, therefore, that the sale of 
the land of the appellants was "contrary to 
law;" and that the deed from Edward M. Har- 
ris, sheriff and collector of Dallas county, to 
William Overman, set forth and described in 
the pleadings and exhibits of this case, is void, 
and should be annulled. 
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rS Biss. 134: i 17 N. B. R. 235; 10 Ohi. Leg. 
News. 210.] 

Circuit Court, D. Indiana. Jan., 1878. 



Chatted Mortgage — Possession- 
Agency. 



-Fraud — 



1. In Indiana a mortgage of a stock of goods, 
with a parol agreement that the mortgagor 
should have possession and sell them in the 
usual course of his retail business, and apply the 
proceeds of the sale to the payment of the mort- 
gage debt, is not fraudulent and void as against 
creditors of the mortgagor. 

2. The mortgagor is, in effect, the mortgagee's 
aeent for the sale of the goods. 

[This was an action by David Overman, 
assignee, against John H. Quick.] 

Turpie & Pierce, for plaintiff. 
Ben. Davis, for defendant. 

GRESHAM, District Judge. On the 21st 
day of January, 1876, John H. Quick, ad- 
ministrator of the estate of John S. Rocka- 
feller, deceased, sold to Charles Brown, in 
pursuance of an order in the circuit court of 
the state, a certain lot of diy goods for five 
thousand two hundred and forty-four dollars, 
for which sum the purchaser, on the day of 
sale, gave his four equal promissory notes, 
payable, in six, nine, twelve and fifteen months 
respectively. Payment of these notes was 
secured by a chattel mortgage executed by 
the purchaser at the time of sale on the stock 
of goods. Brown is a citizen of Upland, 
Grant county, Indiana, and the sale was at 
BrookviUe, Franklin county, Indiana, the 
residence of Quick. Before receiving the 
goods, Brown informed Quick that he was 
going to add them to his stock at Upland, 
and sell them in the usual course of his retail 
business. Brown agreed, before Quick part- 
ed with the goods, that he would apply the 
proceeds of the sale to the payment of the 
notes, even before maturity, if he realized 
fast enough. He also agreed to collect sev- 
eral outstanding claims due him, and apply 
the money on this indebtedness. But there 
was no agreement that the goods should be 
kept separate from other goods, or that the 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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proceeds of the goofls should be tept distinct 
from other moneys. The agreement was 
general, to pay the debts from the proceeds 
of the sale of the goods and collections from 
outstanduag debts as soon as possible, even 
before maturity, if money -was received fast 
enough. On this agreement Quick shipped 
the goods, and when received, Brown mingled 
them with his stock on hand and sold indis- 
criminately, keeping no separate accounts as 
to proceeds. Quick paid no further attention 
to the goods or his contract with Brown, un- 
til the 21st of July, 1876, when he inquired 
by letter, why the first note was not paid, 
and was informed in reply that owing to the 
slow sales, and difficulty in making collec- 
tions, the money was not on hand. Notwith- 
standing default in payment of the note first 
due. Brown was permitted to retaui posses- 
sion of the goods, and deal with them precise- 
ly as before, until some time in September— 
just a few days before Brown went into' 
bankruptcy— when Quick w^it ttf Marion, the 
county seat of Grant county, and placed the 
notes and mortgage in the hands of an attor- 
ney with instructions to foreclose. The first 
note has gone into judgment; the other three 
are in evidence. No part of the indebtedness 
to Quick has been paid. The proceeds aris-, 
ing from the sale of part of the goods. Brown, 
in violation of his agreement, applied on his 
other indebtedness, or in the purchase of 
other goods. Brown was adjudged a volun- 
tary bankrupt in September, 1876. The mort- 
gaged goods still on hand, which the assignee 
was able to identify, were appraised at four 
thousand four hundred dollars, and by the 
order of this court were sold by the assignee, 
and the question in dispute transferred to the 
proceeds. The master, to whom the case was 
referred, reported that the mortgage was 
fraudulent and void, and that the prayer of 
the plaintiff's bill asking that it be set aside 
ought to be granted. The defendant filed 
exceptions to the master's report 

The Indiana statute of frauds declares, that 
no assignment of goods by way of mortgage 
shall be valid against any other person than 
the parties thereto, when such goods ate not 
transferred to the mortgagee or assignee, and 
retained by him unless such assignment or 
mortgage is acknowledged and recorded in 
the recorder's office of the county where the 
mortgagor resides, within ten days after its 
execution; and the question of fraudulent 
intent is in all cases to be deemed a question 
of fact 1 Davis' Rev. Stat 505. 

On its face there is no objection to this 
mortgage, but it is claimed that the verbal 
agreement allowing Brown to retain posses- 
sion of the goods and mingle them with his 
stock on hand at Upland, and dispose of them 
in the usual course of business without keep- 
ing any separate account of sales, rendered 
the instrument void. The ease of Kobinson 
V. Elliott, 22 Wall. [89 TJ. S.] 513, which went 
up from this district is cited in support of 
this position. In that case the mortgage was 



(Case No. 10,624) OVERMAN 

given to secure an antecedent debt, and by 
its terms allowed the mortgagor to retain 
possession of the goods and dispose of them 
in the usual course o: business, as before, for 
his own benefit Tne proceeds were not to 
be applied on the mortgage debt The goods 
were to be sold for the benefit of the mort- 
gagor, and not for the benefit of the mort- 
gagee. The instrument, therefore, instead of 
being a security for the mortgagee, was 
simply a shield for the mortgagor against his ^ 
other creditors. It could have no other efEect 
Such an instrument is not intended to per- 
form the office of a mortgage, and is not a 
mortgage. In the case before us the mort- 
gage on its face is free from objection; but 
after its execution, and before the goods were 
shipped from Brookviile, it was agreed that 
the mortgagor should add them to his stock 
in trade at Upland, and sell them first for 
the benefit of the mortgagee. The agreement 
was to apply the proceeds to the payment 
of the notes, even before maturity, if sales 
were brisk enough. If, hi fact, that was the 
agreement of the parties, and there was no 
intention thereby to hinder or delay other 
creditors, the statutes of this state were not 
violated. It is not claimed by the plaintifie 
that there was any actual intention on the 
part of either Quick or Brown to defraud any 
one by this arrangement.' The plaintiff's . 
position is that the agreement was in itself, 
fraudulent, and that was the view of the 
master. 

In delivering the opinion of the court in the 
case of Robinson v. Elliott [supra], Justice 
Davis said: "We are not prepared to say 
that a mortgage under the Indiana statute 
would not be sustained, which allowed a 
stock of goods to be retained by the mortga- 
gor and sold by him at retail for the express 
purpose of applying the proceeds to the pay- 
ment of the mortgage debt liideed, it 
would seem that such an arrangement^ if. 
honestiy carried out would be for the mutual 
advantage of the mortgagee and the unpre- 
f erred creditors." Brown was, in effect. 
Quick's agent for the sale of the goods; if he 
violated his agreement by neglecting to pay 
over to Quick the proceeds of the sales, and 
misapplied them, it is Quiclf's loss. Brown's 
creditors have no right to complain if the pro- 
ceeds of the goods sold, are credited on 
Brown's indebtedness to Quick. It was all 
the same to them whether Brown sold the 
goods and paid the money to Quick or mis- 
appropriated it In either case Quick is char- 
ged with the value of the goods sold as be- 
tween him and Brown's other creditors. 

Quick, in good faith, took a mortgage on 
the goods sold to secure the purchase money, 
at the same time authorizing Brown to sell 
the goods and account to htm for the proceeds 
to the extent of the four notes. Brown sold 
part of the goods, but failed to account to 
Quick for the proceeds, and went into volun- 
tary bankruptcy. Now, it would be mani- 
festly inequitable to say that Quick should 
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not be allowed to take back the goods still 
on hand and capable of being identified. 

I think the proceeds of the goods remain- 
ing unsold at the time the assignee came 
into possession should go to Quick, and that 
he should be allowed to prove against 
Brown's estate as an unsecured creditor for 
the goods sold by Brown and misappropriat- 
ed, on surrendering the notes and mortgage. 

NOTE. See, further, that a dause in a chat- 
tel mortgagej allowing the mortgagor to retain 
possession and sell the goods for the mortgagees 
as their agent, and to account to them for the 
proceeds, is valid. Hawkins v. Hastings Bank 
[Case No. 6,244]. But that in Illinois, a chat- 
tel mortgage authorizing the mortgagor to sell 
the property mortgaged, is void as against cred- 
itors. In re Forbes [Id. 4,922]; Davis v. Ran- 
som, 18 111, 396; Barnet v. Fergus, 51 111. 352. 
See, also, In re Stephens [Id, 13,365] ; Bowen v. 
Clark [Id. 1,721]; In re Morrill [Id. 9,821]. 



Case ITo. 10,625. 

In re OVERTON. 

[5 N. B. R. 366.] i 

District Court, N. D. New York. May 15, 1871. 

Bankkuptct — Appointment op Additional As- 
signee — Application to Contest a Claim. 

1. An additional assignee may be appointed 
to act in conjunction with the one previously 
appointed, upon a petition to the court showing 
sulEeient reasons for so doing. 

2. An application to contest a claim against 
bankrupt's estate will be allowed upon a peti- 
tion and affidavits stating fully and in detail the 
grounds upon which such application is based. 

In bankruptcy. 

I. E. li. Hamilton and Wadsworth & White, 
for petitioning creditor. 

HALL, District Judge. On reading and fil- 
ing the petition of Elizabeth P. B. Overton, 
and the affidavits thereto annexed, it is here- 
by ordered and adjudged, that it is expedient 
that an additional assignee of said bankrupt 
should be appointed herein, and that Hon. 
Charles Mason, of the city of Utica, be and 
he hereby is appointed an additional assignee 
to act herein in conjunction with Parker N. 
Teft, heretofore appointed assignee in thi& 
matter, on his giving security in the sum of 
five thousand dollars for the faithful per- 
formance of his trust, the same to be approv- 
ed by William H. Comstoek, register in bank- 
ruptcy. And it is further ordered, that the 
petitioner be allowed to renew the applica- 
tion to contest the claim of the Howe Machine 
Company, and for an order for the disallow- 
ance and rejection thereof upon a petition and 
papers stating fully and in detail the grounds 
upon which such application may be based. 
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Case No. 10,626. 

OVERTON et al. v. GOBHAM et aL 

[2 McLean, 509.] 

Circuit Court, D. Illinois. June Term, 184L 

REStOVAL PKOM OFFICE — ^NOTIOE. 

[Cited in U. S. v. Bank of Arkansas, Case No. 
14,ol5, to the point that in removal from office 
notice is not necessary to effect such removal.] 

[This was a proceeding by Overton and 
King against Gorham and Durley.] A judg- 
ment having been obtained in this case, at 
a previous term, an execution was issued 
and levied by the late marshal on real es- 
tate, which was sold by him after giving 
due notice. After the levy and before the 
sale, the late marshal was removed from 
office and a successor appointed; but be- 
fore the sale he was not notified of Ms re- 
moval, nor of the appointment of his suc- 
cessor. On this state of fact, a motion was 
made by Mr. Hatton, in behalf of the pur- 
chaser of the land, to set the sale aside on 
the ground that the late marshal, having 
been removed from office, had no right to 
sell. 

BY THE COURT. By the twenty-eighth 
section of the act of the 24th September, 
1789 [1 Stat 87], it is provided that "every 
marshal or his deputy when removed from 
office, or when the term for which the mar- 
shal is appointed shall expire, shall have 
power, notwithstanding, to execute all such 
precepts as may be in their hands respect- 
ively, at the time of such removal or expira- 
tion of office; and the marshal shall be an- 
swerable," &c. The 3d section of the act of 
7th of May, 1800 [2 Stat 61], provides "that 
where a marshal shall take in execution any 
lands, tenements or hereditaments, and shall 
die, or be removed from office, or the term 
of his commission expire before sale, or 
other final disposition made thereof, the like 
process shall issue to the succeeding mar- 
shal, and the same proceedings shall be had 
as if such former marshal had not died or 
been removed, or the term of his commis- 
sion had not expired." From this provision 
it is clear that the sale in this case was ir- 
regular. After his removal from office the 
marshal, under the act of 1789, has power 
to execute all such precepts as may be in 
his hands; but the act of 1800 provides that 
his successor shall sell the lands on which 
he has levied but not sold, before his re- 
moval. Notice to the late marshal of his 
removal was not necessary. His functions 
were terminated by the act of removal. 
The only doubt that arises is, whether the 
defendant should not have had notice of 
this motion. His rights may be affected by 
setting aside the sale. But as the provi- 
sion of the act is peremptory, and the de 
fendant cannot be notified without great in- 



1 [Reported by Hon. John McLean, Circuit 
Justice-J 
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convenience and delay, and as his counsel 
in the judgment may object to the motion, 
the court tvUI set aside the sale and order 
another execution to the present marshal. 
If any doubt could arise in the ease, and it 
were possible to avoid this result, the court 
would not decide the motion until a per- 
sonal notice had been served on the defend- 
ant, unless he appeared by counsel. 



OVERTON (UNITED STATES v.). See Case 
No. 15.979. 



(Case No. 10,629) OWEN 

OWEN (FARMERS' BANK OP VIRGINIA 
v.). See Case No. 4,662. 



Case No. 10,6S7. 

In re OWEN. 

[The case reported under above title in 8 N. 
B. R. 6, is the same as Case No. 9,968.] 



Case No. 10,6S8. 

OWEN et al. V. BliANOHARD. 

12 Cranch, C. C. 418.] i 

Oircait Court, District of Columbia. Oct. 
Term, 1823. 

Decease of Admixistrator Pendente Lite. 

If a suit is broughtoriginally against an admin- 
istrator, and he die pendente lite, the administra- 
tor de bonis'non may be compelled to appear to 
defend the suit 

This suit had been originally brought by 
the plaintiffs [Owen & Longstreth] against 
William Blauchard. administrator of Wil- 
liam Cocking. Blanchard died pendente lite, 
and Charles Glover, the administrator de 
bonis non, was summoned to defend the suit, 
but failed to appear; and Mr. Key, for the 
plaintiffs, moved for an attachment against 
Glover to compel his appearance. 

Mr* Jones, as amicus curise, suggested that 
Glover was not bound to appear. The suit 
abates by the death of Blanchard, Act Md. 
1785, c. 80, not having provided for the case 
of the death of an administrator who was 
the original defendant, and who had not come 
in pendente lite. There is no privity or con- 
nection between Blanchard and Glover. If 
an administrator acknowledge a debt so as 
to take it out of the statute of limitations, the 
administrator de bonis non is not bound by 
it. And' in regard to costs, the administrator 
was liable, personally, for the costs, in his 
time; but if the administrator de bonis non 
comes in, he will be made liable, not only 
for the costs incurred in his own time, but 
for those of his predecessor. 

Mr. Key stated that the practice of the 
courts of Maryland always has been to com- 
pel the administrator de bonis non to appear, 
in such a case. 

THE COURT (nem. eon.) ordered the at- 
tachment. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 10,6S9. . 

OWEN et al. v. GLOVER. 

[2 Cranch.. 0. C. 522.] i 

Circuit Court, District of Columbia. Dec 
Term, 1824. ' 

Jddgmest on pBisox-BOnsDS Bond — Arrest in 
Original Surr. 
If a debtor be taken on a ca. sa. in the District 
of Columbia, and give a jjrison-bounds bond, 
upon which also judgment is rendered against 
him, he may be retaken on the original ca. sa. 
after the expiration of a year from the date of 
the bond, and committed to dose custody in ex- 
ecution. 

Mr. Jones, for the defendant, moved the 
court to quash tiie ca. sa. upon which the de- 
fendant was committed in execution. The 
original judgment was rendered In June, 
1818. [Case unreported.] On the 20th of 
May, 1820, the defendant having been taken 
upon the ca. sa, issued upon that judgment, 
gave a prison-bounds bond. On the 6th of 
July, 1820, he broke the bounds, and the plain- 
tiffs [Owen & Longstreth] brought suit on the 
bond against him and his surety, in which 
suit judgment was, at the last term, render- 
ed against him, but the suit is still pending 
against his surety. The year from the date 
of the prison-bounds bond having expired, the 
marshal, In obedience to the act of congress 
of the 24th of June, 1812 (2 Stat 755,) recom- 
mitted him to close jail, upon the original ca. 
sa. [For the marshal's action for his fees. See 
Case No. 11,845.] 

Mr. J. Dunlop, for plaintiff. The original 
arrest on the ca. sa. and the giving of the 
prison-bounds bond, are no satisfaction of 
the judgment The plaintiff may retake his 
debtor, although he has recovered part of the 
debt in an action against the sheriff for an 
escape. They are concurrent remedies. Esp. 
N. P. 611; Blumfleld's Case, 5 Coke, 86. The 
plaintiff may have a fi. fa. against his debtor, 
and may proceed against the sheriff for an 
escape at the same time. Jackson v. Bartiett, 
8 Johns. 281. So, in Maryland, the plaintiff 
may proceed upon the original judgment, or 
upon the supersedeas. 

Mr. Jones, contra. The plaintiff can, in no 
case, have more than one execution at the 
same, time upon the same judgment. In 
Maryland the plaintiff cannot have execution 
at the same time against the original debtor 
on the original judgment and on the super- 
sedeas. The case in 8 Johnson, depends upon 
the statute of New York, which gives a fl. 
fa. after escape upon a ca. sa. After a prison- 
bounds bond given upon a ca. sa. there is no 
remedy under the act of congress, but a suit 
upon the bond. 

THE COURT (THRUSTON, Circuit Judge, 
absent) decided that the marshal had the 

1 [Reported by Hon. William Cranch, Chief 
Judge-] 
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right to take the debtor under the original ca, 
sa. and that he cannot now be permitted to 
liave the benefit of the prison bounds, the 
year having expired. 

[NOTE. The defendant was discharged un- 
der Act March 3, 1803 (2 Stat. 237), "for the 
relief of insolvent debtors." The plaintiffs then 
issued writs of fi. fa. and took in execution 
lands formerly belonging to defendant, bat con- 
veyed to divers persons. Motion to qnash there 
was overruled. Case No. 10,630. Affirmed by 
supreme court 5 Pet (30 U, S.) 358.] 



Case Wo. 10,630. 

OWEN et al. v. GLOVER. 

[2 Cranch, C. C. 578.] i 

Circuit Court, District of Columbia. May 
Term, 1825.2 

DlSCHARSE TJUDEB INSOLVENT AOT — ^EFFECT UPON 

JunoMENT— Lien. 

A discharge from commitment upon a ea. sa. 
under the insolvent act of the District of Colum- 
bia [2 Stat. 237] is no discharge of the debt; 
but the plaintiff may resort to the lien of his 
judgment upon the lands of his debtor, although 
sold and conveyed away by him while the 
DlaintifE was pursuing his remedy against the 
person of his debtor, and although the plaintifE 
had obtained judgment against him and his sure- 
ties upon his prison-bounds bond. 

The plaintiffs [Owen & Longstreth] recov- 
ered two judgments against the defendant 
[Charles Glcver] at June term, 1818, for 
about $1,600, issued writs of ca. sa., upon 
which the defendant was taken and com- 
mitted in execution, and gave prison-bounds 
bonds, which he forfeited, and upon which 
the plaintiffs recovered judgment against 
him and his sureties. After the expiration 
of one year from the date of the prison- 
bounds bonds, he was retaken upon the orig- 
inal writs of ca. sa. according to the provi- 
sions of Act Cong. June 24, 1812, § 3 (2 Stat 
755), and committed to close custody [see 
Case No. 10,629], from which he was dis- 
charged under Act March 3, 1803 " (2 Stat. 
237), "for the relief of insolvent debtors 
within the District of Columbia." The 
plaintiffs then issued writs of fi. fa., and 
took in execution the lands of Mr. Glover, 
which were bound by the judgments in 1818, 
although Mr. Glover in the meantime had 
sold and conveyed them to divers persons. 
These writs of fi. fa. were returnable to this 
term, and now 

Mr. Fleet Smith, Mr. Lear, and Mr. Jones, 
for the tenants and purchasers, moved the 
court to quash the writs: 1. Because they 
were issued more than a year after the re- 
tura of the writs of ea. sa., without a scire 
facias. 2. Because Mr. Glover could not be 
recommitted upon the ca. sa. after its re- 
turn. 3. Because, by the 5th section of the 
insolvent act, it is enacted that "no process 
against the real or personal property of the 

1 [Reported Dy Hon. William Cranch, Chief 
Judge.] 

2 [Affirmed in 5 Pet (30 U. S.) 3o8.] 



debtor shall have any effect or operation, 
except process of execution, or attachments 
in the nature of executions, which shall 
have been put in the hands of the marshal, 
antecedent to the application" of the debtor 
for the benefit of the act 

JMr. J. Dunlop, contra. The judgments 
bound this land. Mr. Glover sold it and 
conveyed away all his interest in it before 
his application for a discharge uuder the in- 
solvent act, so that it was not his property 
when he took the insolvent's oath; and nev- 
er could come into the hands of his trustee 
as part of his effects. The lien of the judg- 
ments is wholly unaffected by his discharge 
under the act 

Mr. Jones, in reply. The plaintiffs have 
elected to take a ca. sa., and having taken 
the body, have abandoned their lien on the 
lands. The commitment on the ca. sa. is 
satisfaction in law, and the only saving of 
the debt to the plaintiff is under the in- 
solvent act; and then only sub modo. The 
remedy is pointed out by that act If it be 
a lien it can be enforced only in the manner 
provided for in the fifth section. It does 
not give a general right to proceed by fi. fa. 
after the insolvency. This fi. fa. is against 
the goods, chattels, and lands of Glover; 
that is, against the goods, chattels, and lands 
of Glover, after his insolvency, which these 
lands are not 

THE COURT (THRUSTON, Circuit Judge, 
absent) refused to quash the executions, be- 
ing of opinion that the Judgments bound the 
lands, and have never been satisfied. The 
lands, having been sold by Mr. Glover, nev- 
er could come to the hands of his trustee, 
so as to be liable to distribution under the 
insolvent act See Tayloe v. Thompson's 
Lessee, 5 Pet [30 U. S.] 358, where this de- 
cision is affirmed. 
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Case 'No. 10,631. 

OWEN V. NEW YORK LIFE INS. CO. 

DL Hughes, 322.] i 

Circuit Court E. D. Vhginia. May, 1877. 

JUKisDicTioN — Citizenship op Foreign Corpo- 

KATION COMPLTING WITH StATE LaWS — LiFE 

Insurance — Foupeitore during War — Equi- 
table Value of Policy. 

1. The law of Virginia, contained in sections 
19 to 36 of chapter 37 of the Code of 1873, does 
not affect the right of a foreign insurance com- 
pany which complies with its terms, to move for 
a removal of a cause in which it is a party, from 
the state to the United States circuit court un- 
der section 639 of Revised Statutes of the Unit- 
ed States and its amendments. 

2. Where, under the decision of the United 
States supreme court, in New York Life Ins. 
Co. V. Statham, 93 U. S. 240. a declaration fram- 
ed before this decision is held to be demurrable, 

1 [Reported by Hon. Robert W. Hushes, Dis- 
trict Judge, and here reprinted by permission.] 
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the court will, in its judgment sustaining the 
demurrer, take care that it shall not he in prej- 
udice of the plaintifE's right to amend so as to 
claim the equitable value of the policy of insur- 
ance arising from premiums paid before the for- 
feiture of the policy by non-payment of the pre- 
miums accruing after the commencement of the 
civil war. 

In 1859, the New York Life Insurance Com- 
pany executed a policy of insurance upon the 
life of Isham H, Owen, of Danville, Virginia, 
for the benefit of Mary A. Owen, his wife, in 
the sum of §3,000, for a premium of $165.50 
per annum, payable on that day, and annu- 
ally on each succeeding 23d day of April in 
each year until the death of the husband. 
The premiums were regularly paid to John 
M. Johnson, an agent of the company, resi- 
dent in Danville^ for the years 1859 and 1860; 
but they were not paid afterwards; and Is- 
ham H. Owen died in October, 1862. Suit 
was brought in the circuit court of the state, 
for the city of Richmond, and, within the 
time prescribed by law, was removed into 
this court by certiorari, under section 639, of 
the Revised Statutes of the United States, 
clause third. Tinder chapter 36 of the Code 
of Virginia of 1873 (section 19 to 36 inclusive), 
"foreign" insurance companies not incorporat- 
ed by the laws of Virgmia, are required to 
perform, under penalties, certain acts, before 
engaging in business in the state; among 
which required acts are, the keeping an agent 
in the state empowered to acknowledge serv- 
ice of all legal process, and the depositing 
with the state treasurer of bonds convertible 
into cash, in guarantee of policies of insur- 
ance issued by them, and of taxes accruing 
and judgments recovered against them. The 
plaintiff moves that the cause be remanded 
to the ctrcuit court of Richmond, as having 
been improperly removed here. The defend- 
ant demurs to the declaration and each count 
of it. The declaration as amended consists 
of three counts. In each count the same 
contract is set out, viz.: that the defendant 
insured the life of plaintifE's husband for her 
benefit upon certain conditions; that all of 
those conditions were strictly complied with 
except one, which required the payment of a 
premium on the 23d of April, 1861; that a 
state of flagrant war existed at the time 
when that premium became due; that the 
plaintiff's husband died in October, 1862; and 
that due notice and proof of his death was 
given defendant as soon as the war ceased. 
In all of the counts the non-payment of the 
premium due April 23d, 1861, and April 23d, 
1862, is admitted; and it is admitted that by 
the terms of the contract, as declared upon, 
it was expressly stipulated that it should be- 
come null and void by the non-payment of 
any premium. The first count avers that the 
plaintiff was ready and willing to pay th© 
premium due 23d of April, 1861 and 1862, but 
avers the defendant had no agent to receive 
them, and so plaintiff did not pay. The sec- 
ond count avers that the plaintiff was ready 
and willing to pay, and actually tendered the 



premium due April 23d, 1861, to one John M. 
Johnson, to whom the prior premium had 
been paid, who was then agent, etc., who re- 
fused to receive it, and that no tender was 
made April 23d, 1862, because defendant had 
no agent to receive it The third count avers 
that plaintiff was ready and willing to pay, 
but did not pay, nor tender payment of pre- 
mium due 23d of April, 1861 or 1862, because 
Johnson, who before that time had been 
agent, by his acts and words induced plain- 
tiff to believe "that he would not receive the 
money and give a valid receipt therefor, and 
there was no other agent of defendant to 
whom plaintiff could legally pay. Each and 
every qount avers that war was flagrant on 
the 23d^ April, 1861, and continued so until 
after the;death in 1862. 

Wood Bouldin, E. B. Bouldin, and Blisha 
Barksdale, for plahatiff. 

W. W. Old and Johnston, Baulware & Wil- 
liams, for defendant 

HUGHES, District Judge. The case is be- 
fore the court, first, on a motion to remand 
the cause to the circuit court of Richmond, 
wnence it was removed into this; and, sec- 
ond, on the demurrer of defendants to the 
declaration, or rather, to the second and third 
counts of the declaration, plaintiff's counsel 
admitting the first count to be defective in 
view of the decision of the supreme court of 
the United States, in the case of New York 
Life Ins. Go. v. Statham, 93 U. S. 24. 

1st As to the motion to remand, plaintiff's 
counsel cite the recent decision of the supreme 
court of appeals of Virginia, in Continental 
Ins. Co. V. Kasey, from Roanoke coim- 
ty, 27 Grat 216. In that case, the motion to 
remove from the state to the United States 
court was made after a final trial, and the 
motion was properly denied. Such is not the 
case here. It is not pretended that the re- 
moval was made after trial, or final hearing,- 
in the court of Richmond. True, the comrt of 
appeals go on in the opinion to argue and 
express the conclusion that a foreign com- 
pany which complies with the requirements 
of the laws of Virginia imposed upon foreign 
companies, by depositing with her treasurer 
a certain amount of securities in guarantee of 
their policies, keeping an agent in the state 
empowered to acknowledge service of process, 
etc., etc., thereoy becomes a* resident compa- 
ny, and loses its right as a non-resident to 
remove a suit to the United States court. But 
the very facts of having such an agent, and 
depositing bonds of guarantee, etc., etc., such 
as the law of the state requires of "foreign" 
companies, are badges and demonstrations 
of non-residence; and it is difficult to see how 
the very proofs of a "foreign" company's 
non-residence prescribed and accepted as such 
by law, can be construed as constituting resi- 
dents. At all events, the United States 
courts could not delegate to a ''state court, 
even of the highest resort and authority, as 
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in this ease, the deteiininatioii of such ques- 
tions of residence and citizenship as involye 
the right of suing in the United States courts; 
and a decision even of the supreme court of 
-appeals of Virginia on this subject cannot he 
accepted as binding by this court The mo- 
tion to remove is therefore denied. 

2d. As to the demurrer to the declaration; 
the averments of the three several counts of 
the declaration, so far as these are material 
to the questions raised by the demurrer, are 
substantially the same, though varying some- 
what In detail. It is useless to particularize 
the distinction between these averments; be- 
cause they all alike contain the common aver- 
ment that war between the United States and 
the Confederate States existed, and was fla- 
grant on the 23d of April, 1861, and continued 
so after the 23d of April, 1862. The fact may 
be, that the war did not exist in a legal point 
of view until the 27th of April, 1861; but we 
are concluded by the averments of the dec- 
laration and each count of it, in this respect. 
The fact is asserted by the declaration, and 
-conceded by the demurrer, that flagrant war 
existed on the 23d of April, 1861. This fact 
being assumed, there was not only a non-pay- 
ment of the premium on that day, but such 
non-payment was obligatory in consequence 
of the existence of war. It would have been 
contrary to the public duty of the plaintifC to 
make the payment. It was decided by the 
supreme court of the United States in the 
case of New York Life Ins. Co. v. Statham 
[supra], that where the non-payment of a pre- 
mium is caused by the intervention of war 
making it unlawful for the plaintiff and de- 
fendant to hold intercourse with each other, 
the defendant may take advantage of the 
non-payment so occasioned, and Insist upon 
it as a forfeiture of the policy of insurance, 
where the policy made any non-payment the 
condition of forfeiture. That decision carries 
two propositions, viz.: Pirst, that where non- 
payment of a premium is made by the policy 
a condition of forfeiture, that provision is 
binding, and the company may insist upon the 
forfeiture; and second, that when the non- 
payment occurs during flagrant war, inaking 
all intercourse between plaintiff and defend- 
ant unlawful, the non-payment is absolute; 
and, whether it would be excusable or not if 
happening under other circumstances, must 
be treated as a fixed fact, consequent upon 
the existence of war, of which the defendant 
may take advantage. Inasmuch, therefore, 
as the dedaration in each count admits the 
non-payment of the premium due on 23d of 
April, 1861, and on 23d April, 1862, and al- 
leges the existence of war on both these 
dates, which is equivalent to alleging the il- 
legality and nullity of the payments even if 
they were made, the demurrer must be sus- 
tained as against each of the three several 
counts. But inasmuch as the supreme court, 
in its decision which has been cited, held that 
the assured was entitled to the equitable 
value of the policy arising from the premiums 



which were actually paid, the order of the 
court sustaining the demurrer shall be with- 
out prejudice to the right of the plaintifC to 
file an amended declaration, claiming the 
equitable value of the policy arising from 
the premiums paid on the 23d April, in 185& 
and 1860. I wiU also hear after notice a 
motion for leave to amend the second count 
of the declaration by striking out the aver- 
ment of the existence of war on the 23d 
April, 1861. 



Case N"©. 10,63S. 

In re OWENS. 

[6 Biss. 432; 1 12 N. B. R. 518; 7 Chi. Leg. 
News, 371; 1 N. Y. Wkly. Dig. 175.] 

District Court, D. Indiana. Aug., 1875. 

Exemptions — Costs. 

1. A debtor is entitled to the full benefit of 
the exemptions allowed by the bankrupt act [of 
1867 (14 Stat. 517)], even though an execution 
had become a perfected lien upon his property 
before the filing of the petition. 

[Cited in brief iii Wooster v, BuUoek, 52 Vt. 
51.] 

2. In Indiana a judgment for the costs of the 
opposite party is not a debt growing out of a con- 
tract, express or implied, and as against such 
costs the statute does not allow exemptions. 

Motion to set aside the exemptions allow- 
ed by the assignee. 

Jesse A. Mitchell and Alexander Reid 
brought an action of replevin in the Law- 
rence circuit court against John Owens, to 
recover the possession of certain personal 
property. The property was delivered to 
the plaintiffs on their executing the usual 
bond, and on the 18th day of February^ 1874, 
the cause was tried and the court found 
that the title to the property was in the 
plaintiffs, and gave them judgment for one 
cent damages for its unlawful detention, 
and ?1,216 for costs. On the 26th day of 
October, 1874, an execution issued on this 
judgment, which, at 9 o'clock in the fore- 
noon of the same day, came into the hands 
of the sheriff, and at 3 o'clock in the after- 
noon of the same day was levied upon all 
the property of the defendant. At 7 o'clock 
in the afternoon of the same day John Ow- 
ens filed his petition in bankruptcy, upon 
which he was adjudged a volimtary bank- 
rupt before Register Butler. Subsequently, 
upon a proper showing, the sheriff was en- 
joined from proceeding to sell the said prop- 
erty so levied upon, and the same was re- 
stored to the possession of the said John 
Owens, upon his executing the proper bond. 
Afterwards, part of this property, amount- 
ing to $498, was set apart and exempted to 
the said John Owens, under the ?500 clause 
of section fourteen of the bankrupt act, and 
another part of the same property, of the 
value of $300, was also set apart as exempt 
from sale on execution by the laws of this 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission,] 
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state. During all this time, and at the date 
of tbis decision, the said John Owens was a 
resident honseliolder of Indiana. 

Francis Wilson, for Mitchell and Reid. 
Alexander Bowling, for bankrupt. 

GRBSHAM, District Judge. Section 413 
of the Indiana Code enacts that: "When an 
execution against the property of any per- 
son is delivered to an officer to he executed, 
the goods and chattels of such person with- 
in the jurisdiction of the officer, shall he 
bound from the time of delivery." 2 Gavin 
& H. St Ind. 232. Section 22 of article 1 of 
the constitution of Indiana reads as follows: 
"The privilege of the debtor to enjoy the 
necessary comforts of life, shall be recog- 
nized by wholesome laws, exempting a rea- 
sonable amount of property from seizure or 
sale for the payment of any debt or liability 
hereafter contracted." 1 Gavin & H. St. 
Ind. 32. 

To carry this provision of the constitution 
into effect, the legislature passed an act, 
the first section of which reads as follows: 
"That an amount of property not exceeding 
in value three hundred dollars, owned by 
any resident householder, shall not be liable 
to sale on execution, or any other final pro- 
cess from a court, for any debt, growing out 
of or foimded upon a contract express or 
Implied, after the fourth day of July, 1852." 
2 Gavin & H. St Ind. 368. 

It 'is claimed that under the facts in this 
ease the exemptions made by the assignee 
were unauthorized. . The household and 
kitchen furniture, and other articles and 
necessaries set apart to Owens were not un- 
reasonable, if he was entitled to an exemp- 
tion under the ?500 clause of the act. 

Laws exempting reasonable portions of 
the debtor's property from execution and 
sale, properly relate to the remedy, and are 
therefore liable to no constitutional objec- 
tion. Bronson v. Kinzie, 1 How. [42 U. S.] 
311. It would be difficult at this age of the 
world, to find a civilized community with- 
out such regulations. Sometimes more is ex- 
empted, sometimes less, according to pre- 
vailing ideas of policy and humanity. 

Each state may enact such reasonable 
laws as it sees fit, regulating the remedy on 
contracts in its own courts. A state may 
not, however, render the remedy valueless 
by exemptions having no reference to the 
nature and amount of the debtor's property, 
or by burdening it with conditions and re- 
strictions. Such laws would be held to vio- 
late that part of section 10, article 1, of the 
constitution of the United States, which pro- 
hibits to the states the power to enact laws 
impairing the obligation of contracts. Bron- 
son V. Kinzie, supra; Green v. Biddle, 8 
Wheat [21 U. S.I 1. But it has been re- 
peatedly held that there is nothing in the 
constitution of the United States which for- 
bids congress to pass laws impairing the 
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obligation of contracts, although that power 
is denied to the states. And it is no longer 
controverted that congress may, by the 
enactment of a uniform bankrupt law, dis- 
charge debtors entirely from" the obligations 
of their contracts. The constitution having 
conferred the power to enact such laws, it 
is in the discretion of congress to exempt 
such portions and kinds of the debtor's prop- 
erty as may be thought necessary to pro- 
tect him and his family from want and dis- 
tress. And regulations of this kind may Us 
modified from time to time, as experience 
demonstrates the necessity for change, and 
these modifications made applicable alike to 
past and future contracts, and rights al- 
ready vested, as well as those to vest in the 
future. It must therefore be held, that 
when the creditor acquires rights, as by 
judgment or execution liens, such as are 
claimed in this instance, he does so know- 
ing that the privilege of the debtor to claim 
the exemptions allowed by the statute re- 
mains unimpaired, in the event of his being 
adjudged a bankrupt. 

As to the other branch of the case, it is 
clear that the statute of the state allows no- 
exemption against a debt or demand not 
growing out of contract Against a judg- 
ment for damages, in an action of replevin, 
it is equally clear that the benefit of the 
statute cannot be claimed. The question 
arises then, do the costs partake of the na- 
ture of the judgment as a mere incident? 
At common law no costs were allowed to 
either party. The statute allows the pre- 
vailing party to recover his own costs, on 
the theory that he has already paid them. 
But each party is ultimately liable to the 
officers and witnesses for such costs as he 
makes, and if he is not required to pay as 
he goes, it is on an implied assumpsit that 
he will pay his own costs if he does not suc- 
ceed in the action, or if he succeeds and his 
adversary is not good for them. Thus far it 
would seem that costs are "a debt growing 
out of or founded on contract" But I am 
unable to see on what ground the unsuccess- 
ful party can be said to have promised to 
pay the costs of his adversary. It is some- 
times the case that after a return of nulla, 
bona on an execution against the unsuccess- 
ful party in an action of tort, a fee bill is- 
sues against the prevailing party for his 
own costs. In such a, case I can see no 
good reason why the benefit of the statute 
might not be claimed against a fee bill thus 
issued as "final process from a court for a 
debt growing out of or founded on con- 
tract" I have not been able to find a rul- 
ing of the supreme court of Indiana on this 
question. 

I think Owens is entitled to the $498 
worth of property set apart to him as above 
stated, notwithstanding the lien of the ese- 
eution had, attached before the proceedings 
in bankruptcy were commenced. He is also 

entitled to the other items, amounting to 
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§300, exempted to Mm under the statute of 
the state, if there is anything left of his 
property after paying the costs made by the 
plaintiffs. 



Case nSTo. 10,633. 

OWENS V. ADAMS. 

[1 Brock. 72.] i 

Circuit Conrt, D. Virginia. Nov, Term, 1803. 

Evidence — Books of Account Kept bt Clerk 
Now Deceased. 

An account taken from the books of a mer- 
chant's clerk, who is dead, is not admissible evi- 
dence in an action on account, unless such books 
were the original books of entry, and kept by a 
clerk who could have proved, if living, the de- 
livery of the goods: and his hand-writing must 
also be proved. Where such an account is of- 
fered, collateral testimony, as, for example, a 
letter from the defendants, acknowledging in 
general terms a balance due the plaintiffs, will 
not be admitted to verify an account which 
would be otherwise inadmissible. It must apply 
to the account itself, and not merely to general 
transactions, which have no tendency to verify 
the particular account produced, but would 
equally support a claim for a small or large 
amount. 

£Oited in JefErey v. Schlasinger, Case No. 7,-, 
253a.3 

(The record in this case having been lost or 
mislaid, the reporter is precluded from fur- 
nishing a statement of the facts elicited in 
the cause. As the following opinion, however, 
discusses a very important question of evi- 
dence, he has thought it advisable to insert 
it, especially as the question is purely a legal 
one.) 

MARSHAIrL, Circuit Justice, In this case 
the plaintiff, who is a London merchant, of- 
fered in evidence an account taken from his 
books, which commenced in the year 17Si, 
connected with a receipt signed "Hunt & 
Adams," for a box deUvered in January, 1785, 
and a letter from the same individuals, dated 
in June, 1790, mentioning a remittance then 
made in snuff, and acknowledging a further 
balance to remain due in terms which imply 
that balance to have been by no means in- 
considerable- The books from which the ac- 
count was taken, are proved to have been 
kept by a clerk who is since dead; and the 
account is proved to be an exact copy from 
those books. Another witness swears that 
he has compared the account with the orig- 
inal entries, and that it corresponds with 
them, but he does not depose to the hand- 
writing in which those original entries are 
made. 

The plaintiff contends, that under these cir- 
cumstances, the account may be submitted to 
the consideration of the jury. This question 
depends entirely on the law of evidence, and 
as no legislative provision has been made for 
the case, it is supposed to be governed by the 
rules of the common law. The common law 
on this subject is believed to have been laid 

1 [Reported by John W. Broekenbrough, Esq.} 



down with perfect accuracy by Mr. Black- 
stone, in his Commentaries (volume 3, p. 368). 
"So, too," says that author, "books of account, 
or shop-books, are not allowed of themselves 
to be given In evidence for the owner; but a 
servant who made the entry may have re- 
course to them to refresh his memory, and if 
such sei-vant. who was accustomed to make 
those entries, be dead, and his hand be prov- 
ed, the book may be given in evidence." This 
apparently relates to original entries, not only 
because the principle, that the best legal evi- 
dence which the nature of the thing affords 
must be produced, is directly recognised by 
Blackstone, while speaking on the same sub- 
ject, but because the expression that "the 
servant who made the entries might refer to 
the book to refi^esh his memory," plainly des- 
ignates such a servant as could have proved 
the delivery of the goods. The counsel for 
the plaintiff has not controverted this prin- 
ciple of law, but has contended that the clerk 
who is dead, in this case, was the person by 
whom the original entries were made. Pri- 
vately, I am inclined to believe the fact to 
have been so. but I do not feel myself at 
liberty to deliver that opinion in this place. 
Exact uniformity of decision ought to be ob- 
served; and when principles are departed 
from, those substituted in their place ought 
to be so strongly marked, as not afterwards 
to be misimderstood. In this ease, the term 
"books" is used; and if that term might be 
understood to mean all the books, or the orig- 
inal books of entry in this case, it oiight so 
to be understood in every case, and then the 
rule would be completely changed. Neither 
do I think the form of the entries, evidence 
that the original books were kept by the 
clerk who is dead. This essential fact, on 
which the admissibility of the account de- 
pends, ought to be plainly stated by the party 
who would avail himself of that account. 2 

2 "The evidence of an entry," says Mr. 
Starkie, in his treatise of the Law of Evidence 
(volume 1, p. 72), "has in some instances been 
admitted where iJie party had the peculiar means 
of knowledge, and made it in the course of a 
particular routine of business, at the same time, 
or nearly so, with the supposed act." "In Earl 
of Torrington's Case, 1 Salk. 285, 2 Ld. Raym. 
873, the evidence was, that according to the 
usual course of the plaintiff's dealings, the dray- 
men came every night to the clerk of the brew- 
house, and gave him an account of the beer de- 
livered out, which he set down in a book, to 
which the draymen set their hands; and that 
the drayman was dead, and that the entry was 
in his hand-writing; and it was held to be good 
evidence of a delivery. Here, the admissibility 
of the entry did not depend upon the mere cred- 
it given to the drayman, so much as upon the 
consideration that the entry was made In the 
usual course of business, and was contempora- 
neous with the supposed delivery. Where, on 
the contrary (Clerk v. Bedford, Bull, N. P. p. 
282), the plaintiff, to prove a delivery, produced 
a book which belonged to his cooper, who was 
dead, but his name set to several articles, as 
wine delivered to the defendant, the evidence 
was rejected by Lord Raymond, who distin- 
guished it from Earl of Torrington's Case, be- 
cause there, the witness saw the drayman sign 
the book every night. In these cases it is ob- 
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Neither do I think the collateral testimony 
which has been offered, can help the case. 
That testimony shows the existence of a 
debt, but not its amount The plaintiff can 
only be admitted to establish its amount by 
legal evidence; and to make his books legal 
evidence, he ought to prove, that the clerk 
who made the original entries is dead. It 
would be as dangerous to admit a plaintiff to 
establish the amount of a debt by his books, 
as to prove the existence of the debt by the 
same evidence. I therefore felt no doubt 
when this case was first mentioned, in de- 
termining the testimony to be inadmissible, 
if it was a case of the first impression in this 
court, and if I could draw it out of the case 
of Lewis V. Norton [1 Wash. (Va.) 100]. A 
case was referred to as having established the 
admissibility of such testimony; but on a 
reference to the record, it appeared that the 
books from which the copy had been taken, 
were the original books, or the books in 
which the original entries had been mad^ 
and the derk who kept them was dead. The 
terms used were considered as synonymous 
with shop or day-books; and that decision 
will be adhered to. I had much more difficul- 
ty in getting over the case of Lewis v. Nor- 
ton, and was at first disposed, under the au- 
thority of that case, to permit the present 
verdict to stand, although directly against 

servable that, in the one, the whole rested en- 
tirely on the veracity of the party who made the 
entry; in the other, a presumption as to its truth 
arose from ihe time of the entry, and the fact, 
that it was made in the usual and ordinary 
course of business." And again, at page 315 of 
the same volume, Mr. Starkie says: "In the 
case of Pitman v. Maddos, 1 Ld. Raym. 732, 2 
Salk. 690, in an action upon a tailor's bill, a 
shop-book was produced, written by one of the 
plaintiff's servants, who was dead; and upon 
proof of the death of the servant, and that he 
used to make such entries, it was allowed to be 
Kood evidence of the delivery of the goods. 
From these cases it may be inferred that some 
evidence ought to be given to show that such 
entries were made in the usual routine of busi- 
ness; but perhaps, it may not be necessary, as 
in Earl of Torrington's Case, to prove the sig- 
nature by one who saw it written." In Welsh 
V. Barrett, 15 Mass. 380, the book of a deceased 
messenger of a bank in which, in the course of 
his official duty, he entered memoranda of de- 
mands on the makers, and notices to the eh- 
dorsers, of notes left in the bank for collection, 
was admitted as evidence of a demand on the 
maker, and notice to the endorser, in an action 
on a note thus left for collection, the memoran- 
dum being first proved to be in his hand-writing. 
Chief Justice Parker said, that this was anala- 
fious tcf the case of a deceased merchant's clerk, 
and there could be no good reason why proof of 
entries made by the messenger, in the case at 
bar, should not be received as evidence in a case 
proper for the admission of a merchant's books 
as evidence. This case was cited and approved 
by the supreme court, in Nicholls v. Webb, 8 
Wheat. [21 U. S.] 326; 5 Pet. Cond. R. 451; 
and the court held that, a fortiori, the books of 
a notary public, (who is a public officer) which 
are proved to have "been regularly kept, are ad- 
missible in evidence after his decease, to prove 
a demand of payment, and notice of non-pay- 
ment of a promissory note. In conformity with 
these decisions is the ease of Halliday v. Mar- 
tinet, 20 Johns. 168. 



my own opinion. But, upon reflection, I 
think myself obliged to change that opin- 
ion, and to set aside this verdict, I feel no 
doubt concerning the law of the case. I have 
no doiibt but that the amount of the debt can 
only be established by testimony, which is 
in itself legal; and that such collateral tes- 
timony as will make an accoimt, otherwise 
inadmissible, legal testimony, must apply to 
the account itself, and not merely to gen- 
eral transactions, which have no tendency to 
verify the particular account produced, but 
would equally support a claim for £100 or 
£1000. I think it of most dangerous tenden- 
cy to admit such evidence; and, as there is 
a difference between decisions which merely 
respect the rules of evidence, and those 
which affect rights, and also between a 
single decision subject to revision, and a se- 
ries of decisions, which may be considered 
as fixing the law of the land, and as it is, 
in my opinion, of much importance that ex- 
act uniformity should be observed in de- 
cisions on that testimony which will be re: 
quired by the court, in order to support a 
claim on account, which is but to be obtain- 
ed by an inflexible observance of the rules 
established by law, and not by deviating oc- 
casionally from them, on circumstances per- 
petually varying in slight, unimportant de- 
grees, I think it right to adhere to the safe 
and well-understood rules of the common 
law, and shall therefore direct a new trial 
in this case. 

The following order was accordingly made: 
"On the motion of the defendant by his at- 
torney, and for reasons appearing to the 
court, it is ordered that the judgment upon 
the verdict of the jury rendered in this case 
on Monday, the 23d ultimo, be set aside: 
and that a new trial be had therein at the 
next court; and general commissions are 
awarded the parties to examine and take 
the depositions of their witnesses in this 
cause residing in Great Britain: which com- 
missions are to be taken before any notary 
public duly authorized, each party giving 
unto the other reasonable notice of the time 
and place of executing the same. 



Case K'o. 10,634. 

OWENS V. GOTZIAN et al. 

[4 Dill. 436; i 16 Am. Law Reg. (N. S.) 181; 

Syllabi, 86; 9 Chi. Leg. News, 124; 1 

Gin. Law Bui. 367.] 

Circuit Court, D. Minnesota. 1876. 

JuDGMEKT OP State Court — Validiti as De- 
PENDixG OS Mode op Service. 

1. The judgment of the state court will be 
considered by the federal courts sitting within 
the territorial limits of the state in which the 
same is rendered, as a domestic judgment. 

2. The service of summons by a party to the 
action is an irregularity that is cured by entry 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



OWNER (Case No. 10,685) 



[18 Fed. Cas. page 9283 



of judgment, and will not avail when the judg- 
ment is attacked in a collateral proceeding. 
[Cited in Swift t. Meyers, 37 Fed. 44.] 
[Cited in Es parte Ah Men, 77 Cal. 201, 19 
Pac. 381.] 

3. "Party to the action." as used in section 47, 
e. 66, p. 456, Revised Statutes of Minnesota, ex- 
tends, it seems, only to parties to the record. 

This action "was* brought [by James A. Ow- 
ens, assignee of Murphy & Howe, bankrupts, 
against Conrad Gotzian and Channing Sea- 
bury] to recover damages for the conversion 
by the defendants to their own use of cer- 
tain personal property alleged to belong to 
the bankrupts' estate. During the trial the 
record of a judgment rendered in a district 
court of the state of Minnesota, in an action 
in which the present defendants were plain- 
tiffs, and the bankrupts were defendants, 
was introduced in evidence, and proof was 
made that the defendants purchased the prop- 
erty in question at a sheriff's sale, under ex- 
eei^tion issued upon such judgment. The 
plaintiff offered to prove that the service of 
summons in that suit was made by a silent 
partner of lihe firm of Gotzian & Seabury, and 
in-ged that such service was invalid, and the 
judgment void, by virtue of the following 
statute of the state of Minnesota: 

"The summons may be served by the sher- 
iff of the county where the defendant is 
foimd, or by any other person not a party to 
the action." Rev. St Minn. § 47, p. 456. 

The testimony offered was objected to by 
the defendants. 

Davis, O'Brien & Wilson, for plaintiff. 
Geo. L. Otis and. Rogers & Rogers, for de- 
fendants. 

NELSON, District Judge. Two proposi- 
tions are involved in the objection: 1. Is the 
judgment of the state comrt a foreign or do- 
mestic judgment? 2. If a domestic judg- 
ment, can the plaintiff attack it in this suit? 

In nearly every instance where the judg- 
ment of a federal court sitting within the 
same territorial limits has been the subject 
of consideration in a state court, it has been 
regarded as a domestic judgment. Thomson 
V. Lee Co., 22 Iowa, 206, and cases cited. 
For obvious reasons the judgment of a state 
court would be regarded as domestic by the 
federal courts in the same state; both fed- 
eral and state courts enforce and give effect 
to the same laws; summon jurors from, and 
their judgments operate upon and compel sei- 
zure and sale of the property of, the same 
citizens, and [they] axe not, therefore, for- 
eign to each other. 

Being a domestic judgment, it may be 
shown void upon its face if the court render- 
ing it had no jurisdiction of the defendant's 
person, and it is equally true that, except for 
errors affecting the jurisdiction of the court, 
its validity cannot be questioned. If jtu;is- 
diction of the person was obtained in this 
case in the state court, this court must regard 
it as conclusive of the question determined, 



and give it full force and effect The record 
discloses personal service upon the defend- 
ants, yet the plaintiff urges that the service- 
was made by one of the parties to the action, 
and that such service is not permitted, and. 
renders the judgment a nullity as to stran- 
gers to the action. This proposition is not 
without force. If the statute prescribes the 
mode and manner of the service of summons, 
and authorizes it to be made by any person 
except a party to the action, the question 
may well be asked why a judgment entered 
up without any appearance of the defendants 
thus served is not beyond the authority of 
the court rendering it? "Why should stran- 
gers to the judgment be prevented from es- 
tablishing, perhaps a prior lien, or a superior 
incumbrance, on showing that the service of 
summons was by an incompetent person? 
The answer is, that this error in the service 
did not affect the jurisdiction of the com't 
and is only an irregularity. The actual serv- 
ice upon the defendants appears in the record, 
and no objection being made before judgment 
is rendered, the defect i^ cured by the entry. 
Such is undoubtedly the rule as between par- 
ties to the suit and it is reasonable that 
strangers to the record should not impeach it 
in a collateral action. The service shows a 
defect in obtaining jurisdiction, not a want of 
jurisdiction, and it is presumed the court, 
when judgment was rendered, determined the 
service attempted sufficient and passed upon 
that question. Thomson v. Lee Co., 22 Iowa, 
206.S Again, an inspection of the record 
shows that the person who served the sum- 
mons, although perhaps a silent partner of 
plaintiffs, was not by name a party to the 
suit. There has been no authoritative con- 
struction of this statute, but I think the term 
"not a party to the action" extends only to 
parties named in the proceedings, and not to 
a party in interest whose name does not ap- 
pear. The objection, at least, should have 
been made before judgment was rendered. 
Objection overruled. 



OWENS (JOHNSON v.). See Case No. 7,402. 

OWENS (MUMM v.). See Case No. 9,919. 

OWENS, The SUSAN G. See Case No. 13,- 
634. 



Case Wo. 10,635. , 

OWNER V. WASHINGTON. 

[5 Cranch, O. 0. 381.] i 

Circuit Court, District of Columbia. Nov. 
Terin, 1837. 

Appeal prom Justice of the Peace — ^Amount of 
Judgment. 

Appeal does not he from a justice of the peace, 
who has rendered judgment for §5 only. 

2 [2 Abb. Prae. 344.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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prhls was an appeal from the justice of 
the peace, in a proceeding by James Owner 
against the corporation of Washington.] 

THE COURT (THRirSTON, Ohrcuit Judge, 
absent,) dismissed the appeal, because this 
court has no original or appellate jurisdic- 
tion where the debt or demand does not ex- 
ceed five dollars. 

Mr. Hoban, for defendant, contended that, 
as the warrant did not specify the sum de- 
manded, it did not appear that it was not 
for more than five dollars; and if it was, 
the defendant has a right to appeal, although 
the judgment is for five dollars only. 

But THE COURT dismissed the appeal. 



OWNERS OF THE FEANCESCA OURRO 
(WRIGHT v.). See Case No. 18,088. 



Case nSTo. 10,636. 

OWSLEY et aL v. COBIN et al 

[2 Hughes, 433; 15 N. B. R. 489; 4 N. T. 
WMy. Dig. 431; 9 Ohi, Leg. News, 323; 
4 Law & Eq. Rep. 49; 23 Int. Rev. Rec 
210.] 1 

Circbit Court, D. South Carolina. June 2, 1877. 

Bankruptct — Debt Due by Factok fob Goods 
Sold on Commission— Effect of Disohakge, 

A debt due by a factor for the value of goods 
consigned to him to he sold on commission and 
remittance made in thirty days is not such a 
debt contracted in a fiduciary capacity as will 
he excepted from the operation of a discharge. 
[Cited in Re Smith, Case No. 12,976; Zeper- 
ink V. Card, 11 Fed. 296; Hennequin v. 
Clews, 111 U. S. 676, 4 Sup. Ct. 578.] 
[Cited in Desobry v. T6te, 31 La. Ann. 809; 
Woodward v. Towne, 127 Mass. 42; Henne- 
quin V. Clews, 77 N. Y. 427; Same v. Same, 
77 N. Y. 431; Scott v. Porter, 93 Pa. St 
38.] 

Complaint, filed 30th day of March, 1876, 
sets out that plaintiffs [Owsley & Co.], citi- 
zens of Kentucky, sent to defendants [Henry 
Cobin & Co.], citizens of South Carolina, on 
1st February, 1876, certain goods for sale on 
commission. That defendants sold the same, 
and rendered an account of sales, showing net 
sales due plaintiffs one thousand two hundred 
and forty-seven dollars and thitty-foiu: cents, 
which they had failed to pay. Answer filed 
22d July, 1876, admits the sales. Admits that 
defendants, who were in the wholesale gro- 
cery business, did receive and sell these goods 
on commission and as commission merchants; 
sets up as a defence proceedings in composi- 
tion, that plaintiffs' name and address and the 
amount of their debt were properly stated in 
the schedules and statements of defendants; 
that the same was duly approved by the 
court; that the amount due plaintiffs under 
the composition was four hundred and fifteen 
dollars and seventy-eight cents, which amount, 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission. 
4 N. Y. WIdy. Dig. 431, and 4 Law & Eq. Rep. 
49, contain only partial reports.] 
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with twenty dollars for their costs, being four 
hundred and thirty-five dollars and seventy- 
eight cents, had been tendered to them, and 
which amount was brought and paid into court, 
as of the date aforesaid. [This amount was 
paid to plaintiffs July 22, 1876.] 2 The casewas 
tried before [the circuit com:t. Judges Bond 
and Bryan presiding, and] 3 a jury April 20, 
1877. [After argument the court decided that 
the debt sued on was not fiduciary in its 
character, so as to be excepted from the bene- 
fit of a discharge in bankruptcy, and directed 
a verdict for the defendants.] « The jury up- 
on instructions, found a verdict for the defend- 
ants. Notice for motion to set aside the ver- 
dict and for a new trial was given 21st April, 
1877, upon the grounds "that the judges of 
the circuit court erred in instructing the jury 
that the claim sued on against the defendants 
for withholding the proceeds arising from the 
sale of goods consigned to them to be sold on 
commission was not a debt contracted in a 
fiduciaiy capacity; under which instructions 
the jury found a verdict for the defendants." 
[The motion for a new trial was argued on 
2nd of June, 1877, before the circuit court, 
Chief Justice M, R. Wait© presiding.] s 

Buist & Buist, for plaintiffs and for the mo- 
tion, cited. In re Seymour [Case No. 12,684]; 
In re Kimball [Cases Nos. 7,768, 7,769]; 
Lemcke v. Booth, 47 Mo. 385; Treadwell v. 
Holloway, 46 CaL 547; Meador v. Shaipe, 54 
Ga, 125. , . 

Augustine T. Smythe, for defendants and 
against the motion, submitted the following 
points: First That the claim sued on was 
not such a debt, contracted in a fiduciary ca- 
pacity, as is contemplated by the acts of con- 
gress to be excepted from the operation of a 
discharge in bankruptcy. Second. That, even 
if it be adjudged otherwise, the effect of the 
proceeding in composition is more extensive 
than that of a discharge under proceedings in 
bankruptcy, and discharges the debt, and cit- 
ed in support of the same Chapman v. For- 
sythe, 2 How. [43 U. S.] 208; Cronan v. Cot- 
ting, 104 Mass. 245; Grover v. Clinton [Case 
No. 5,845]; Woolsey v. Cade, 54 Ala. 378; 8 
Am. Law J. p. 35. 

The only point considered by the court, and 
upon which the case was determined, was the 
first, the court expressly reserving its decision 
on the second. 

WAITE, Circuit Justice. This cause was 
heard on a motion for new trial. The cause of 
action was for the value of goods consigned 
by the plaintiffs to the defendants, who were 
commission merchants, to be sold on plain- 
tiffs' account and remittance made at thirty 
days after the sales. The groxmd of defence 
considered by the court was that defendants 
having taken advantage of the bankrupt act 
[of 1867 a4 Stat 517)] the debt due to the 

2 [From 15 N. B. R. 489.] 

8 Prom 9 Chi. Leg. News, 323.] 
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plaintiffs was barred thereby, and no recov- 
ery could be had. 

The court concurs in the reasoning of tlie 
decisions submitted on behalf of the defend- 
ants, and is of opinion that the debt due by 
the defendants in this case as a factor or com- 
mission merchant is not such a debt, contract- 
ed in a fiduciary capacity, as is contemplated 
by the acts of congress to be excepted from 
the operation of a discharge in bankruptcy. 

The motion for a new trial Is dismissed 
with costs. 



Case No. 10,637. 

OXFORD IRON CO. t. SLAFTER. 

[13 Blatchf. 455; i 14 N. B. R. 380.] 

Circuit Court, N. D. New York. July 12, 1876. 

BANKRUPTOT — PREFEREXCES — ACT OF 1S67 — 

Amendment of 1874 — Retroactive Effect — 
Intention — Testisiont op Parties. 

1. Under the provisions of section 12 of the 
act of June 22d, 1874 (18 Stat. 180), amendatory 
of section 39 of the bankruptcy act of March 2d, 
1867 (14 Slat. 536), it is not necessary to the 
mvalidity of an act alleged to he preferential in 
its character, which took place prior to Decem- 
ber, 1873, that it should come up to the test im- 
posed by such section 12, but such act is to be 
tried according to the law of 1867. 

2. Where a new rule is sought to be applied to 
past acts, the expression of the legislative pur- 
pose ought to be clear and distinct. 

3. When an amendatory law contains express 
provisions fixing the period of its retroaction in 
certain specified cases, such specification almost 
necessarily leads to the conclusion that, in all 
other and unspecified cases, the amendment is 
not to have a retroactive effect. 

[Cited in Warren v. Garber, Case No. 17,196.] 

4. The testimony of the parties to a transac- 
tion questioned as preferential under the bank- 
ruptcy act, as to their intentions, though compe- 
tent, is inherently weak, and can rarely avail 
against the stronger proof which the transaction 
itself affords. 

[This was an action by the Oxford Iron 
Company against Edwin P. Slafter, assignee 
in bankruptcy of Foot, Doud &, Co.] 

Edward 0. Delavan, for plaintiff. 
Dennlson & Everett, for defendant. 

JOHNSON, Circuit Judge. This cause was 
tried before me, without a jury. That the 
original debt was an honest debt is not dis- 
puted, and is, besides, entirely plain, upon the 
proof. The assignee resists the claim of the 
plaintiffs upon the alleged ground that the 
transfer by Foot, Doud & Co. to the plain- 
tiffs, on the 29th of December, 1871, of a 
quantity of nails, was preferential in its 
character, in violation of the provisions of 
the bankrupt act, and that, consequently, the 
plaintiffs' debt became incapable of proof. 

That the validity and consequences of the 
acts done should be determined according to 
the law in force at the time when they were 
done, is so consonant to natural justice, that, 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



even when it is competent for the legislative 
power to assert a different rule, courts will 
look carefully to see that the expression of 
the legislative purpose is clear and distinct, 
that a new rule shall be applied to past acts. 
When existing laws are amended by enact- 
ments that such a section shall read in an 
altered manner, and the altered section con- 
tains in part the old law, and in part new 
provisions, the latter will be construed to 
relate to subsequent acts, and the former will 
be considered as having been -the law from 
the time of its first enactment; and, when 
there is no express repeal of the law as it 
stood at the time of the amendment, that law 
will, in the absence of express provisions to 
the contrary, be deemed to apply to, and to 
govern, the validity and consequences of acts 
done before it was amended. Ely v. Holton, 
15 N, Y. 595. More especially must this rule 
be adhered to when the amendatory law con- 
tains express provisions fixing the period of 
its retroaction in certain specified cases; for, 
this specification almost necessarily leads to 
the conclusion that, in all other and unspeci- 
fied cases, the amendment is not to have a 
retroactive effect Tinker v. Van Dyke [Case 
No. 14,058], United States circuit court. East- 
ern district of Michigan, Emmons, Circuit 
Judge. 

On the 30th of January, 1872, the petition 
was filed for an adjudication against Foot, 
Doud & Co., as bankrupts, and, on the 7th 
of February, 1872, they were duly adjudicat- 
ed bankrupts. The act of June 22d, 1874 (18 
Stat. 180), amendatory of the bankrupt law, 
by its section 12, amended section 39 of the 
bankrupt act of March 2d, 1867 (14 Stat 536), 
so as to read as set out in section 12. Its 
retroaction is limited to the first day of De- 
cember, 1873, when it is prescribed that it 
shall [not] 2 have any retroactive operation, 
and this provision excludes, in my view, any 
other period for retroaction. It is not neces- 
sary, therefore, to the invalidity of an act al- 
leged to be preferential in its character, 
which took place prior to December, 1873, 
that it should come up to the test imposed by 
the amendatory act of 1874. It is to be tried 
according to the law of 1807, as embodied in 
the Revised Statutes. Under that law, if 
the creditor receiving the preferential pay- 
ment or conveyance had reasonable cause to 
beheve that a fraud on the act was intended, 
and that the debtor was insolvent, he cannot 
be allowed to prove his debt in bankruptcy. 

Upon a careful examination of the evidence 
in the ease, I do not find that the presumption 
of fraud arising from the transaction in ques- 
tion being out of the usual coui-se of business, 
under section 5130 of the Revised Statutes, 
is overcome. On the conti-ary, judging from 
the coiTespondence of the parties, to which 
I attach more weight than to the oral testi- 
mony, I think the ease of the defendant is 
made out That both the bankrupts and the 



2 [14 N. B. R. 3S0.] 



[18 Fed. Cas. page 931] 



(Case No. 10,639) OXLEY 



creditors intended a preference seems to me 
established. That the debtors were insol- 
vent, and that the creditors had reasonable 
cause to believe thera to be insolvent, seems 
to me made ont with great cogency of proof. 
The surrounding circumstances point too 
strongly to this conclusion to be overtbrown 
by the testimony of the parties to their in- 
tentions. Such testimony, though competent, 
Is inherently weak, and can rarely avail 
against the stronger proof which the transac- 
tion itself afEords: There must be judgment 
for the defendant 

[For other cases growing out of the bank- 
ruptcy of Foot, Doud & Co., see Cases Nos. 4,- 
906 and 4,90T.] 



OXLEY (GILPIN v.). See Case No. 5,450. 



Case MTo. 10,638. 

OXLBY V. TUCKER et aL 

CL Cranch, 0. G. 419,] i 

Circuit Court, District of Columbia. July 
Term, 1807.2 

Bankboptcy ov Partner — Set off — Debt Dub 

BT Firm. 
A defendant cannot, under the bankrupt law 
[of 1800 (2 Stat. 19)], set ofiE a debt due to him 
from a partnership, against a claim by the as- 
signee of one of the firm who became bankrupt. 

Assumpsit by the assignee of Thomas 
Moore, a bankrupt [against John and James 
Tucker]. 

The defendants offered to set off a debt 
due to them by Henry and Thomas Moore. 

0. Simms, for defendants, cited the 42d 
section of the bankrupt law (2 Stat. 19); 
1 Esp. 117; 1 Atk. 133. Partners are joinls- 
ly and severally bound. A separate com- 
mission may issue against one partner, upon 
a partnership debt; consequently a joint 
debt may be proved under a separate com- 
mission. At the dissolution, Thomas was 
authorized to settle the partnership affairs, 
and has testified that at the time the de- 
fendants purchased the goods, he intended 
they should go in discharge of the debt due. 

Mr. Jones, contrS.. A separate commis- 
sion may issue upon a joint debt, but if it 
Issue on an individual debt, individual cred- 
itors only can come in and prove under that 
commission, until all the separate debts are 
paid, A partnership is not bound to pay 
the individual debt Cooke, Bankr. Law, 237, 
568, 582; Ex parte Elton, 8 Yes. 238, 

A verdict was taken for the plaintiff, sub- 
ject to the opinion of the court upon the 
following facts: Henry and Thomas Moore 
were Indebted to the defendants In §106, 
The defendants were indebted to Thomas 
Moore, after the dissolution of the partner- 

1 [Keported by Hon. William Cranch, Cliief 
Judge.] 

2 [Reversed in 5 Cranch (9 XT. S,) 34.] 



ship, and before the bankruptcy, in ?113. 
Thomas Moore was authorized by his part- 
ner to settle the partnership concerns, col-, 
lect the debts due to the partnership, and 
pay the debts due from the partnership, 
as far as the joint funds would extend. 
After the dissolution, the defendants, know- 
ing thereof, and that Thomas Moore was 
carrying on business on his separate ac- 
count, at several times purchased of Thom- 
as Moore, goods to the amount of §113, 
Thomas Moore, being examined as a wit- 
ness, proved that it was his intention, at 
the time of selling those goods to the de- 
fendants, to give them credit for the joint 
debt due from Henry and Thomas Moore; 
but nothing was said or agreed on the sub- 
ject between them, nor was such credit «ver 
given before his bankruptcy. 

THE COURT (nem. con.) gave judgment 
for the plaintiff, because it appeared to be 
a naked case of set-off of debts due in dif- 
ferent rights. And although a joint .debt 
may be proved under a separate commis- 
sion, yet it is only to enable the joint cred- 
itor to come in for his share of the surplus, 
after payment of the separate creditors. 

This judgment was reversed by the supreme 
court (5 Cranch [9 U. S.] 34), because a defend- 
ant may set off a joint debt by virtue of the 
bankrupt law. 



Case No. 10,639. 

OSLEY V. WILLIS. 

[1 Cranch, C. 0. 436.] x 

Circuit Court District of Columbia. July 
' Term, 1807. 

Partnership — Settlement bt Partner — Bal- 
ance Doe such Partner by Firm's Debtor. 

If one of two partners has authority, after the 
dissolution of the firm, to collect the debts, and 
he opens a new account with a debtor of the 
firm, charging him with the balance due to the 
firm, and giving him credits for payments, and 
goods, &c,, received, and there is found a bal- 
ance in liis favor; this balance is due to the 
bankrupt and not to the firm. 

The defendant waa indebted to H. & T, 
Moore In a balance of $76. When the part- 
nership of H. & T. Moore was dissolved, T. 
Moore continued to carry on the business, 
and was authorized by his partner to col- 
lect and pay the partnership debts, as far as 
the joint effects should come into his hands. 
After the dissolution, T. Moore opened an 
account with the defendant in his own 
name, in which account he charged the de- 
fendant with the said balance of $76, and 
gave him credit for goods delivered after 
the dissolution, striking a balance upon the 
whole, in favor of T. Moore, of $43.11, T. 
Moore, after the dissolution, and before the 
bankruptcy, advanced moneys on account of 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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the partnership, to the amount of $1,378.62 
more than there -were partnership effects in 
his hands. 

Verdict for the plaintiff, subject to the 
opinion of the court on the above facts. 

Judgment for the plaintiff, (nem. con.) on 



the ground that T. Moore had the power to 
settle the account, and had actually dischar- 
ged the defendant from the demand of H. 
& T. aioore, by closing their account, and 
having actually set off the debts against 
each other before the bankruptcy. Qusere^ 



P. 



Case "No. 10,640. 

In re PACE. 

[1 Tes. Law J. 315.] 

District Court, W. D. Texas. May 9, 1878. 

BAjTKRtJPTor — Care op PfioPEBTTir bt Marshal — 

Expense op Guard— Neoessitt— Per 

DiEJi Charge. 

1. Marshals are not entitled to per diem serv- 
ice for holding, constractively, possession of 
bankrupt property. 

2. They may be allowed $2.50 per day as a 
disbursement paid to a guard to watch the 
property, on proof that a prudent caution for the 
care of the property required it, and the time 
the guard was so actually engaged in watching 
it and that the disbursement charged has been 
actually paid. 

3. The oath of the marshal is not conclusive 
ai to the necessity of expenses charged in his ae- 
cmnt. 

In bankruptcy. 

By S. T. NEWTON, Register: , 

Pursuant to the special order of this honor- 
able court, made and entered at Tyler on the 
')th inst, referring to me the motion of H. C. 
Eunt, assignee of said bankrupt's estate, to 
retas the fee bill of Thomas F. Pumell, Unit- 
ed States marslml in and for said district, for 
his service as such marshal in seizing and in 
the custody of a stock of merchandise be- 
longing to said bankrupt, at Ft. Worth, in 
the county of Tarrant, in said district I or- 
dered a hearing of said matter before me at 
my office, at Tyler, on the 9th inst, and was 
attended at the hearing by John L. Henry, 
Esq., attorney for said assignee, and B. R. 
Pumell, United States deputy marshal. 

From the testimony adduced I find the fol- 
lowing facts: (1) That John A. Pace, resid- 
ing at Ft Worth, in said county of Tarrant, 
filed his petition in voluntary bankruptcy in 
United States district court, at Tyler, on the 
28th day of January, A. D. 1878, and was 
adjudged a bankrupt by said court (2) That 
some time prior to that date, W. D. Cleve- 
land, one of the creditors of said bankrupt 
had commenced suit before one McOlung, a 
justice of the peace, for the recovery of a 
debt due from said bankrupt to said creditor, 
and that on the day of the filing of the peti- 
tion in bankruptcy the said creditor recovered 
judgment against said bankrupt for his debt, 
with notice of the commencement of proceed- 



ings in bankruptcy, from which Judgment the 
said bankrupt, by his attorneys; gave notice 
of appeal (3) That on the 29th day of Jan- 
uary, A. D. 1878, the day after the rendition 
of the judgment aforesaid, the plaintiff in 
said suit applied for and had execution is- 
sued, which was placed in the hands of one 
W. J. Orozier, bailiff, who levied on a portion 
of the stock of merchandise then in the pos- 
session of said bankrupt, and advertised the 
same for sale. (4) That on the 29th day of 
February^ next thereafter, the attorneys of 
said bankrupt applied to this honorable court 
for and obtained a writ of injunction restrain^ 
ing the said bailiff and other parties in inter- 
est from further proceeding in the sale of 
said proper^', and by virtue of which said re- 
straining order, one T. J. Courtney, a special 
deputy United States marshal seized and took- 
possession of the stock of merchandise so lev-, 
led upon by said bailiff, and also the remain- 
ing portion of the stock of merchandise be- 
longing to said bankrupt, and his other prop- 
erty, and proceeded to make an inventory 
thereof as required by law. (5) That aftei' 
making the inventory of the stock of mer- 
■chandise the said United States deputy mar- 
shal moved said stock of merchandise to an- 
other room or building, locked the door, and 
delivered the key to said bankrupt, leaving 
the same in his care and custody, and re- 
turned to the city of Austin, some 267 miles 
distant from the residence of said bankrupt; 
that said deputy United States marshal left 
no watch, nor employed any one to look spe- 
cially after or guard said property, but told 
said bankrupt to request a policeman to give 
it some extra attention, for which he would 
pay him, but the evidence does not show that 
any such attention was given; that no charge 
was made by the policeman, and that no dis- 
bursement was made by the United States 
marshali or his deputies, to any one, for the 
time the goods were left in charge of said 
bankrupt; and that the goods so remained in 
the charge of the said bankrupt until he 
turned them over to said assignee, which the 
evidence shows was about the 25th day of 
February, A. D. 1878, 15 days from the time 
of the seizure of said goods by the United 
States deputy marshal. 

From an inspection of the motion of the 
assignee, I find only two items in the mar- 
shal's cost bill to' which exceptions are taken, 
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and. whicli will be noticed: Item 6. "Gusto fly 
of goods from February 8, 1878, to 23a of 
February, 1878, 15 days at $5 per day." Item 
14. "Postage, ?5.04.'' 

General order No. 30, promulgated by the 
justices of the supreme court on the 11th of 
April, A. D. 1875, provides specifically for the 
fees of the United States marshal, as follows: 
"The marshal shall be allowed for each hour 
necessarily employed in mating the inventory 
of bankrupt's property, one dollar." "For 
£ach hour actually and necessarily employed 
in personal attention, in tating care of bank- 
rupt's property, one dollar." No other allow- 
ance to be made for the custody of property 
except for actual disbursements, which sljall 
In all cases be passed upon by the court. 

The fourth subdivision of section 5126, Rev. 
St, which provides for the payment of prior- 
ity claims out of the bankrupt's estate by the 
Assignee, before declaring a dividend, de- 
clares: "For the custody of property, publi- 
cation of notices, and other services by the 
United States marshal, his actual and neces- 
sary expenses, upon returning the same in 
specific items, and making oath that they 
have been actually incurred and paid by him, 
fire just .and reasonable, the same to be taxed 
And adjusted by the court, and the oath of the 
messenger shall not be conclusive as to the 
necessity of such expenses." For cause 
shown and hearing thereon, such further al- 
lowance may be made as the court, in its dis- 
cretion, may determine. 

This section would seem to modify general 
order No. 30, in so far as to allow the mes- 
senger, for the custody of property, his actual 
and necessary expenses. Said section further 
provides that the marshal cannot charge for 
expenses of keeping property more than ?2.50 
per day, and such amount, before being al- 
lowed, must be shown to have been actually 
incurred and actually paid. 

The testimony in this case does not show 
that the United States marshal or his depu- 
ties gave their personal attention to this prop- 
erty from the time it was deposited In the 
storehouse and the key delivered to the bank- 
rupt until it was turned over to the said as- 
signee. Nor does the testimony show that 
either the marshal or his deputies made any 
disbursements, or expended any money for 
the keeping and custody of said property dur- 
ing the period of time the property was so 
under the charge of said bankrupt; but it is 
contended by the marshal that, though his 
personal attention was not given to the care 
of the property, or that he made no disburse- 
ment for the custody of it^ being in the con- 
structive possession of it, and being, as he 
claims, responsible for it, the charge is prop- 
er and ought to be allowed. I do not think 
this Is the law, for the fees to be allowed are 
all specific, prescribed by statute and by gen- 
eral order No. 30, and the power of the court 
to make further allowances is taken away; 
and, in the custody of property, except as re- 
f;ards the marshal's personal attention, actual 



disbursements only are to be allowed, and 
which must be passed on by the court. 

I think the intention of the law is that the 
property of the bankrupt shall be secturely 
kept by the marshal from the time it comes 
into his possession, and has provided that, if 
he cannot give it his personal attention, he 
may employ a watch to guard it, and allows 
him a disbursement, for that purpose, of $2.- 
50 per day for the time the property is so 
guarded, and this can only be allowed as an 
actual disbursement. If the theory is cor- 
rect that the constructive possession of the 
bankrupt's property would entitle the mar- 
shal to a fee of $5 per day, he might hold 
constructively the possession of a large num- 
ber of bankrupt estates at the same time, of 
much value, at many miles' distance from his 
place of business, bringing a handsome rev- 
enue to the office^ which, in the event of be- 
ing destroyed by fire or other accident, would 
force the creditors of these estates to the re- 
mote contingency of making the marshal re- 
sponsible for them. So liberal an interpreta- 
tion, I think, cannot be fairly given to the 
statute. In view of the law and general or- 
der No. 30, regulating the fees of the mar- 
shal, I am of the opinion the exception to 
item 6 in the marshal's accoimt was properly 
taken. 

In reference to item 14, "Postage^ $5," I 
think cannot be allowed without further 
proof, and the exception to it should be sus- 
tained. In re Johnston [Case No. 7,421]; In 
re Comstock [Id. 3,075]; In re Bumell [Id. 
2.171]. 

DUVAL^ District Judge. The foregoing 
report and opinion of Mr. Register NEW- 
TON, having been read and considered, I con- 
cur with him in the conclusions arrived at, 
and, therefore, approve and affirm his deci- 
sion. 
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PACHECO V. UNITED STATES. 

[Hoff. Land Cas. 113.] i 

District Court, N. D. California. Dec. Term, 
1855. 

Land Claims — Fremont's Case. 

This claim entitled to confirmation under the 
ruling of the supreme court in U. S. v. Fremont 
[18 How. (59 U. S.) 30]. 

Claim for eleven leagues of land in Mari- 
posa county, rejected by the board, and ap- 
pealed by the claimant [Juan Perez Pache- 
eo]. 

Stanly & King, for appellant. 

S. ,W. Inge, U. S. Atty., for appellee. 

HOFFMAN, District Judge. The claim in this 
case is founded on a grant made by Governor 
Micheltorena on the fourth of November, 1843. 

1 [Reported by Numa Hubert, E§q., and here 
rt'piiuted by permission.] 
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It appears from the expediente, a copy of 
whicli is contained in the transcript, that one 
Mejia petitioned the governor on the twenty- 
sixth of September, 1843, for a grant of a tract 
of land lying at the base of the hillocks which 
penetrate into the valley of San Joaquin, 
with the same number of sitios as belonged 
to Francisco Rivero, to whom the govern- 
ment of the department had granted, but 
who had neglected to occupy it during two 
years from the date of his grant. The gov- 
ernor made the usual reference of this peti- 
tion to the prefect and the secretary for 
information. The latter officer reported that 
the land had been granted to Francisco Riv- 
ero since 1841, but that inasmuch as the lat- 
ter had failed to comply -with the condition, 
requiring him to build a house within one 
year, which should be inhabited, he (the sec- 
retary) was of opinion that he had forfeited 
his right to the land, and that it might be 
granted to Mejia, the petitioner. On the 
third of October, 1843, the governor ordered 
the title to issue in conformity with this re- 
port. In the decree of concession, which 
was made on the fourth of the ensuing 
month, the governor recites that, in consid- 
eration of the long period which has elapsed 
"without the land being occupied by Don 
Francisco Rivero, and without any news of 
the whereabouts of said individual, and in- 
asmuch as the interested parties have the 
means of improving and occupying the land," 
he declares Jos§ M. Mejia and Juan Perez 
Pacheco owners of the tract tnown as San 
Luis Gonzaga, bounded ty the rancho of 
Don Francisco Pacheco, by the bath called 
Padre Arroyo's Bath, by the river and the 
wild Indian country. In the third condition, 
the land is declared to be of the extent of 
eleven square leagues. The original docu- 
ment delivered to the parties is produced, 
and the genuineness of the signatures of the 
governor and secretary duly proved. It is 
in entire conformity with the decree of con- 
cession found in the expediente. By the 
testimony of Josg Abrego, it appears that 
for eight years previous to 1853 the rancho 
was in the possession and occupation of the 
petitioner; that he constructed and occupied 
several small houses by himself and those 
in his employment; that he also built sev- 
eral large corrals, and cultivated portions 
of the land during all that period. By the 
depositions of Rodriguez and Dias, taken in 
this court, it is shown that the land was 
occupied as soon as the hostility of the In- 
dians permitted; that the rancho was pe- 
culiarly exposed to their depredations, being 
on the route most frequented by them in 
coming from the Tulares. The witness Dias 
states that he is unable to specify the pre- 
cise time when the first settlement was ef- 
fected, but knows that the land was occu- 
pied in 1847. It is obvious that there is no 
proof that the condition requiring a house 
to be built within the year was ever com- 
plied with by the grantees, and for the 



want of such the board was of opinion that 
the claim should be rejected, more particu- 
larly as the claimants had obtained their 
grant on a denouncement founded on the 
neglect of the previous grantee to perform 
the very same condition which they failed 
themselves to fulfill. The proofs taken in 
this court show, however, an excuse for 
nonsettlement which was not offered to the 
board, and it is very doubtful whether in 
this case, even had the land been denounced 
to the Mexican government, it yould have 
been regranted. It is worthy of observa- 
tion, that in the decree of concession the 
governor states, not only that Rivero, the 
previous grantee, had failed to occupy the 
land within the year, but that the period of 
two years elapsed "without any news of 
the whereabouts of that individual." It 
may therefore be reasonably inferred that 
the land was forfeited, not merely in obedi- 
ence to a rigorous rule which imposed that 
consequence as penalty for the nonperform- 
ance of the conditions, but because the gov- 
ernor was satisfied the grantee had aban- 
doned his grant, and had, at all events, 
failed to show either an effort to fulfill or 
an excuse for not doing so. But -whatever 
action tils governor might have taken had 
this land been denounced as against the 
present claimants, no such proceeding was 
had, and the proof shows that a settlement 
was effected within less than two years 
from the date of the grant, and during the 
continuance of the former government. 

The principles laid down in the case of 
U. S. T- Fremont [18 How. (59 U. S.) 30] 
apply therefore with great force to this 
case. For here there was not only no sec- 
ond denouncement, but the conditions were 
fully complied with during the existence of 
the Mexican authority; and the proofs show 
not only that there was no tmreasonable 
delay or want of effort, but they absolutely 
repel the idea that the party had abandoned 
his claim before the Mexican power ceased 
to exis^ and is now seeking to resume it 
from its enhanced value. It may also be 
observed that there is no reason to suppose 
that under the Mexican laws land could in 
any ease be denounced after the conditions 
had been fulfilled, whether within or after 
the time limited in the grant. The remain- 
ing objection to this claim which is noticed 
in the opnion of the board is, that the grant 
is vague and general, and has never been 
located by competent authority. But by the 
testimony taken in this court, it appears 
that the natural objects mentioned in the 
grant are notoriously known, and the de- 
scription is as accurate as could be given 
without a survey. On referring to the grant 
the boundaries seem to be indicated with 
some precision. The rancho of Francisco 
Pacheco, the bath of Padre Arroyo, and the 
rtver (San Joaquin) are all mentioned, ana 
there seems no reason to doubt the state- 
ment of the witnesses that by means of 
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these calls tlie land can, withont difficulty, 
be located. No other objections to this 
grant are stated in the opinion of the board, 
nor are any others raised on the part of the 
United States, the case having been sub- 
mitted Tvlthout argument or suggestion on 
the part of the appellees. A decree of con- 
firmation must therefore be entered. 



PAOHECO (UNITED STATES v.). See Cases 
No3. 15.980-15,982. 



Case No. 10,642, 

The PAOIPIO. 
District Court, S. D. Florida. 1857. 

Salvage— Amount — ^DAirAGE to Goods — ^Leak nr 
Salving Vessel. 
[1. Cited in The Mulhouse, Case No. 9,910, 
to the point that the owner of a vessel employed 
in the business ot -wrecking is liable for dam- 
ages happening to goods taken on board from a 
wreck, caused by the leaky condition of his ves- 
sel.] 

r2. Cited in Baker v. The Slobodna, 35 Fed. 
542, as an instance in which 30 per cent, was 
allowed as salvage for cargo saved to the value 
of $29,776.] 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case Wo. 10,643. 

The PACIFIC. 

[1 Blatchf. 569; 1 8 N. T. Leg. Obs. 340; 36 
Hunt, Mer. Mag. 575.] 

Circuit Court, S. D. New York. Oct. Term, 
1850. 

Admibaltt Jurisdiction — Ships Caiibting Pas- 

SBXGEnS — COXTBACT AS AN ENTIKETT. 

1. Ships engaged in carrying passengers on the 
high seas fop hire, stand on the same footing of 
responsibility, according to the maritime law, 
as those engaged in carrying merchandize, the 
passage money being the equivalent for the 
freight; and, therefore, on a breach of a pas- 
senger contract, and damage resulting, the ship 
as well as Ihe owner is bound to respond. The 
case of The Aberfoyle [Case No. 17] cited, and 
its doctrine confirmed. 

[Cited in The A. M. Bliss, Case No. 274.] 

2. The owner of a ship bound &om New-York 
to California, agreed with C., at New-York, to 
take him as a cabin passenger, with his luggage, 
at $300; not more than 50 cabin passengers to 
be received, for whidi reason the fare was raised 
from $250, xhe usual charge; state-rooms to be 
fitted up between decks on each side, with a free 
passage between, disencumbered with freight, 
for ventilation and exercise; and the vessd to 
sail on the 5th of January. C. paid his passage 
money on the 2d. He lived in Massadiusetts, 
and prepared for the voyage at considerable ex- 
pense, and went to New-York at the time ap- 
iwinted for sailing, when he found that the 
state-rooms had no space between them for ven- 
tilation or exercise, in consequence of the in- 
creased number of them, and that 72 cabin pas- 
sengers had been engaged, many at $275 each, 

I [Reported by Somuel Blatchford, Esq., and 
here reprinted by permission.] 



so that the vessel was overcrowded with pas- 
sengers and cargo, and incommodious, and dan- 
gerous to health. C. refused to embark, and de- 
manded back his passage money, which was re- 
fused. He then, on the 20th of January, filed 
a libel in rem against the ship, for the return of 
the passage money and for his damages: Sdd, 
that the admiralty had jurisdiction of the case, 
and that the ship was liable. 

3. The contract was an entirety. It is wholly 
of admiralty cognizance, or else it is not at all 
within it, as there cannot be a divided jurisdio- 
tion. 

4. The stipulations in the contract, as to the 
fitting up of the ship, &c., were incidental and 
subsidiary to tiie main purpose of the contract, 
which was to convey the libellant and his lug- 
gage to California. Those stipulations have 
nothing to do with determining the nature of the 
contract, or with the question of jurisdiction. 

5. As the contract was an entirety, the failure 
to comply with any part of it went to the whole. 
The libellant had a right to demand a strict com- 
pliance with every part, and, in case of refusal, 
to consider the contract as broken. 

[Cited in Cobb v. Howard, Case No. 2,925.] 

6. In the case of a contract maritime in its 
nature and subject* it is not essential, in order to 
give jurisdiction to the admiralty in rem, that 
the vessel should have entered on the perform- 
ance, or that the breadi should have occurred in 
the course of the voyage. 

[Cited, but not followed, in The General Sheri- 
dan, Case No. 5,319. Cited in Cakes v. 
Richardson, Id. 10,390; The City of Brus- 
sels, Id. 2,745; The Williams, Id, 17,710; 
Scott V. The Ira Chaffee, 2 Fed. 403. Cited, 
but not followed, in The Monte A., 12 Fed. 
333. Distinguished in The City of Baton 
Bouge, 19 Fed. 462.] 

7. A maritime contract depends upon its sub- 
ject matter, and, when entered into for the con- 
veyance of goods orpersons in a particular ship, 
it binds the ship. Her obligation results direct- 
ly from the contract, and not from the perform- 
ance, and the liability of the owner and that of 
the ship attach at the same time. 

[Cited in Cobb v. Howard, Case No. 2,925. 
Cited, but not followed, in The General Sher- 
idan, Id. 5,319. Cited in The 'Williams, Id. 
17,710.] 

8^ In the case of a contract with a material- 
man, or one for repairs, the liability of the vessel 
arises from the furnishing of the supplies, or 
the making of the repairs. Short of actual re- 
pairs or supplies, the party claiming damages 
for a breach of contract must look to the master 
or owner. 
rCited in The Cabarga, Case No. 2,276; The 
California, Id. 2,312; James Dalzell's Son 
& Co. V. The Daniel Kaine, 31 Fed. 748; 
The James H. Prentice, 36 Fed. 781.] 

[Appeal from the district court of the Unit 
ed States for the Southern district of New 
York.] 

Charles D. deaveland filed a libel in rem, 
in the district court, against the ship Pa- 
cific [her tackle, etc.] a then lying in the port 
of New-York [and against the owners and 
master],2 for a breach of a passenger con- 
tract The libel set forth, that the vessel 
was bound on a voyage from New- York, 
around Cape Horn, to San Francisco in Cali- 
fornia; that her owners agreed with the li- 
bellant, at New-York, to take him, as a cabin 
passenger, together with his luggage, the 

2 [From 8 N. Y. Leg. Obs. 341.] 
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fare to be §300; that in order that this class 
of passengers might have all the accommo- 
dations desirahle for so long and tedious a 
voyage, and sufficient space for exercise and 
air, not more than fifty cabin passengers 
were to be received on board; that the pas- 
sage money was, by reason thereof, raised to 
$300, instead of being §250, the usual charge; 
that staterooms between decks were to be 
fitted up, mailing separate apartments for 
two passengers each, the rooms to be ar- 
ranged on each side of the vessel, leaving a 
free passage-way between disencumbered 
with freight, for ventilation and exercise; 
that the vessel was to sail on or about the 
5th of January, 1849; that the libellant's 
passage money was paid on the 2d of that 
month; that the libellant, who was a resi- 
dent of Massachusetts, prepared himself for 
the voyage at considerable expense, and 
came to the city of New-York at the time 
appointed for the departure of the vessel, 
for the purpose of embarking in her and 
starting on the voyage, when he found that 
the staterooms, instead of being fitted up, as 
was agreed, for the accommodation and 
health of the passengers, had no space be- 
tween them for ventilation or exercise, in 
conse'quence of the increased number that 
had been constructed; that seventy-two 
cabin passengers had been engaged for the 
voyage, and were to be taken on board, the 
price as to many of them having been re- 
duced to ?275 each, by reason whereof the 
vessel was overcrowded with passengers and 
cargo, and rendered incommodious and dan- 
gerous to health; that the libellant, on as- 
certaining these facts, refused to embark, 
and demanded a ; return of his passage 
money, which was refused. The libel was 
filed on the 20th of January, 1849, claiming 
a return of the passage money, and dam- 
ages to the amount of §1000. The claimants 
filed a demurrer to the libel, alleging that 
the contract on which it was founded was 
not one of which a court of admiralty could 
take cognizance; and that, if the same or 
any part of it was cognizable in admiralty, 
no cause of action had arisen on it at the 
time the libel was filed. The district court 
overruled the demurrer, and pronounced for 
the libellant, for the return of his passage 
money and his damages [case unreported], 
and the claimants appealed to this court 

William Allen Butler, for claimants. 

I. The contract on which the libel is found- 
ed, though including, as one of its terms, an 
obligation on the part of the owners of the 
ship, to convey the libellant and his effects 
from New-York to San Francisco, included, 
also, as the same is set forth in the libel, 
various other obligations, which were to be 
performed before the sailing of the vessel' 
and preparatory thereto, within the city 
and county of New- York, where the contract 
was made. For, according to the libel, the 
owners also agreed: IsL Not to take more 



than 50 cabin passengers, and, by reason 
thereof, to charge $300 for each passenger, 
and not to take any passenger for any less 
price. 2d. That the vessel was not to be 
crowded, and that freight should not be tak- 
en to the inconvenience of the passengers. 
3d. That the state-rooms to be put up in the 
cabin, should only occupy the sides of the 
after part of the vessel; and the middle of 
the cabin was to be left open for ventilation, 
and the comfort and health of the passen- 
gers. 4th. That there should be no choice 
of state-rooms or berths, but they should be 
distributed equally by lot. 5th. That the 
state-rooms to be put up should be each at 
least six feet square, and well ventilated and 
lighted. The contract charged is, therefore, 
a contract to fit up the ship in a particular 
and specified manner; to take only a limited 
number of passengers, and a limited quan- 
tity of freight; to exact from such passengers 
a uniform specified price; to give to each 
passenger an equal chance by lot in respect 
to state-rooms or berths; and then to convey 
the libellant (who had paid the specified 
price) from New- York to San Francisco. 

II. Conceding, according to decisions of the 
district court for this district (Marshall v. 
Bazin [Case No. 9,125]), one of which has 
been affirmed in this coxnrt (The Aberfoyle 
[Id, 17]), that a contract to convey passengers 
is within the Jurisdiction of the courts of 
admiralty (a proposition upon which the su- 
preme court of the United States has not 
yet passed), it is still insisted, that the con- 
tract in the present case is not within the 
admiralty jurisdiction, because it is not sole- 
ly and exclusively for the conveyance of the 
libellant and his effects to San Francisco, 
but embraces in addition the several under- 
takings above specified, which are merely 
preliminary to the contemplated voyage. 
1st. To give jurisdiction to the courts of ad- 
miralty in a ease of contract, the contract 
charged and broken must be for the per- 
formance of maritime services. The Thomas 
Jefferson, 10 Wheat. [23 U. S.] 428; Peyroux v. 
Howard, 7 Pet. [32 U.S.] 343; Hobart v. Dro- 
gan, 10 Pet [35 U. S.] 119, 120; The Orleans v. 
Phoebus, 11 Pet [36 U. S.] 183; Thackarey 
V. The Farmer [Case No. 13,852]; New Jer- 
sey Steam-Nav. Co. v. Merchants' Bank. 6 
How. [47 U. S.] SSo. 2d. The several things 
contracted to be done before the sailing of 
the vessel, though they related to the ship, 
and to the contemplated conveyance of the 
libellant and his effects in her, were not in 
themselves maritime services; and, if the 
contract had been confined to them, it would 
not have been a maritime contract cogniz- 
able in admiralty. Slontgomery v. Henry, 
1 Dall. [1 U. S.] 49; The Tribune [Case No. 
14,171]; Andrews v. Essex Fire & Marine 
Ins. Co. [Id. 3743; Plummer v. Webb [Id. 
11,233]. 3d. It is not enough that the con- 
tract includes an obligation or some obliga- 
tions of a maritime nature; it must as an 
entirety, in all its material and substantial 
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parts, be for tlie performance of maritime 
services. The whole contract must, in its 
essence, be maritime, or for compensation 
for maritime services. 4tli. Tlie contract in 
question being one and indivisible, and in- 
cluding various extrinsic obligations to per- 
form services not maritime, the non-perform- 
ance of which constitutes the sole ground of 
action, the case is wholly without the limits 
of the admiralty jurisdiction. 

III. At the filing of the libel, no cause of 
action upon the contract, cognizable in any 
court, had arisen. 1st The ship was then 
lying in the port of New-York. 2d. It is not 
pretended in the libel, that the voyage was 
broken up or abandoned; on the contrary, 
it is admitted therein, that the ship is ready 
for sea and about to sail on the voyage con- 
tracted for. 3d. It is not pretended by the 
llbellant, that the owners or master refused 
to receive him in the ship, and to convey 
him to San Francisco; on the contrary, the 
libellant claims that he is not bound to go 
in her, but is entitled to remain, and to have 
a return of the passage money paid by him, 
and damages. 4th. The gravamina of the 
libel relate, exclusively, to matters to be per- 
formed within the county of New-York, 
preparatory to and at the sailing of the ves- 
sel. 5th. In cases of this sort, where, by the 
refusal of one party to perform, the other 
party has a right to treat the contract as 
terminated, his remedy to recover back 
money advanced, is not by an action on the 
contract, but by an action for money had 
and received, treating the contract as wholly 
at an end. Giles v. Edwards, T Term B. 
181; Gillet v. Maynard, 5 Johns. 85; Ray- 
mond V, Bearnard, 12 Johns. 274; Watson 
V. Duykinck, 3 Johns. 333; Griggs v. Austin, 
3 Pick. 20. 

IV. At all events, at the filing of the libel, 
no cause of action of admiralty cognizance 
had arisen. 1st The true basis of admiral- 
ty jurisdiction is, that the consideration, the 
performance, and the execution of the con- 
tract are on the sea. The mere fact that a 
contract has been made which relates to 
a ship or to a performance at sea, does not 
give admiralty jui-isdiction, where nothing 
is done at sea under, or in performance, or 
In violation of the contract 2d. Nor did 
the admiralty acquire jurisdiction over the 
conti-act by reason of its supposed abandon- 
ment by the owners of the ship. The mere 
fact that tfie contract, if executed, would 
have given admiralty jurisdiction, will not 
give such jurisdiction when it has been 
wholly abandoned before any maritime 
transaction under it 3d. The doctrine that 
the contract had been broken and terminat- 
ed by the refusal of the claimants to per- 
form the same according to its terms, and 
that therefore the court had jurisdiction of 
the ease, and could give relief therein, is 
wholly Inapplicable in a court of admiralty, 
which, in cases ex contractu, can only take 
cognizance of actions founded directly on 
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the contract Dean v. Bates [Case No. 3,- 
704]; Leland v. The Medora [Id. 8,237]. 
4th. Considered as a proceeding in rem, the 
jurisdiction asserted in the present case is 
especially untenable. (1) The jurisdiction 
of courts of admiralty in rem proceeds upon 
the principle, that, from the nature of the 
contract or of the facts, the ship herself is 
to be regarded, in contemplation of law, as 
a participant in the contract or in the facts 
from which the liability results, and is 
therefore responsible. (2) In respect to 
those parts of the contract in question 
which are alleged to have been broken, the 
libellant stood on the personal security of 
the owners, and not on the security of the 
ship. (3) A maritime contract may be made 
on the faith of the ship, as well as on that 
of the owners or master; but it cannot be 
broken so as to attach liability to the ship,' 
unless the ship herself has done, or has 
been caused to do, some act in violation of 
the contract No such act had been done 
by or with the ship, when the libel was filed, 
and therefore no cause of action had then 
accrued against her. 

V. The decision in the present case ex- 
tends, inconveniently and without necessity, 
the jurisdiction of courts of admiralty. 1st 
To permit a person who has contracted for 
a passage in a vessel, on the condition that 
certain accommodations shall be prepared 
for him, to libel and detain the vessel, at 
the moment of departure, because such ac- 
commodations have not been prepared, 
would not only expose the owners of vessels 
engaged in the transportation of passengers 
by sea or on tide waters, to extortion and 
injustice, but be productive of serious pub- 
lic inconvenience. 2d. Such an extension of 
the admiralty jurisdiction is unnecessary to 
the ends of justice. The courts of law and 
equity are perfectly competent to give ade- 
quate redress; and, as the case stood at the 
filing of the libel, the remedy of the libel- 
lant was, exclusively to be sought in such 
courts. 

VI. The false representations and pre- 
tences alleged in the libel to have been 
made, and the deceit alleged to have been 
practised, by the owners and their agent, do 
not constitute a marine tort cognizable in a 
court of admiralty, but are exclusively of 
common law jurisdiction, because done, not 
on the sea, but entirely upon the land. 

Francis B. Cutting and Charles B. Moore 
[and R. Goodman], for the libellant 

The contract set forth in the libel in this 
case was a maritime contract, over which 
the district court had jurisdiction. 

I. Its object, essence and whole purpose 
was the freighting of the vessel; the con- 
veyance of the libellant as a passenger, with 
his luggage, for freight on a single voyage 
from New-York, around Cape Horn, to Cali- 
fornia; a service to be performed exclusive- 
ly on the high seas and on tide waters 



PACIFIC (Case No. 10,643) 

(where the vessel already -was), and pertain- 
ing exclusively to the business of commerce 
and navigation. The general principle has 
been often maintained; and there is no dis- 
tinction between the carriage of passengers 
and of merchandize. The Aberfoyle [Case 
No. 17]; Marshall v. Bazm [Id. 9,125]; The 
Zenobia, cited in Marshall v. Bazin; The 
Rebecca [Case No. 11,619]; The Phebe [Id. 
11,084]; The Volunteer [Id. 16,991]; The 
Tribune [Id. 14,171]; De Lovio v. Boit [Id. 
3,776] ; 3 Kent, Comm. 218; Howland v. The 
Lavinia [Case No. 6,797]; Plummer v. Webb 
[Id. 11,233]; The Thomas Jefferson, 10 
Wheat. [23 V. S.] 428; Waring v. Clarke, 5 
How. [46 U. S.] 441; New Jersey Steam- 
Nav. Co. V. Merchants' Bank, 6 How. [47 U. 
S.] 344; Moffat v. East India Co., 10 East, 
468; Abb. Shipp. (Story & Perk. Ed.) 491, 
notes, and cases cited. 

II. The minute terms of the contract, 
which must always be attended to in deter- 
mining whether it has been performed or 
broken, are varied in different eases, but 
can have no effect upon the question of ju- 
risdiction. In nearly all the cases cited 
questions arose upon such special terms, 
which were often the whole occasion of con- 
troversy. In the case first cited, of The 
Aberfoyle [supra], the passenger was to have 
not less than ten cubic feet for luggage, and 
three quarts of water per day, and the 
breach was, that the allowance was with- 
held. In the case of The Zenobia [supra], 
passage money being paid in advance, the 
breach was the leaving the passengers be- 
hind. Cases foimded on any such eon- 
tracts, bills of lading, charter parties, &c., 
generally turn upon the like special terms. 

III. In the present case, the terms and 
conditions are all incidental to the mari- 
time service, and relate merely to the safe- 
ty, health and comfort of the passenger on 
the voyage. That the engagements in ques- 
tion are thus incidental in their character, 
and are highly important and necessary, 
and relate to foreign commerce, and to mat- 
ters acknowledged to be peculiarly within 
the province of the federal courts, will ap- 
pear by the passenger act of February 22, 
1847 (9 Stat 127), which was not applicable 
to this voyage when it was commenced, but 
was applied to it by the act of March 3, 
1849 (9 Stat 399). Without any such spe- 
cial or minute definition of terms, a mere 
agreement to take passengers would imply 
that they were to be taken in a safe, healthy, 
and comfortable manner; and, as to the pre- 
cise manner, the number, &c., reference 
would be had to mercantile usage, and to 
all the circumstances. It cannot destroy 
the jurisdiction to specify these particulars, 
instead of leaving them to be implied and to 
be open for contestation. 

IV. The libel is, in substance, founded up- 
on the contract, and is for a breach of per- 
formance on the part of the vessel and own- 
ers, occurring after the contract had be- 
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come binding, as such, upon the vessel. By 
advertising and preparing the vessel for the 
voyage, appointing a day to sail, receiving 
the passage money, requiring the passen- 
gers to be ready, and, when the vessel was 
about to sail, refusing to return the money 
or comply with the terms agreed upon, the 
owners assumed that there was a maritime 
contract and put themselves upon the ques- 
tion, whether the libellant or the vessel was 
in fault for its non-performance. 

V. The contract itself may be counted up- 
on, though it be broken in the very outset. 
1st A breach in such particulars may be 
urged in an action in any court upon the 
contract itself, and damages for the breach 
be claimed. It was not necessai-y to wait 
longer, to show a breach of the contract. 
Chit. Cont 486, 531; Long v. Home, 1 Car. 
& P. 610; North's Adm'rs v. Pepper, 21 
Wend. 636; Pord v. Tiley, 6 Barn. & 0. 
325, 327, 328 (per Bayley, J.), and 9 Dowl. & 
R. 448; Beswick v. Swindells, 3 Adol. & E. 
868; M'Nish v. Coon, 13 Wend. 26; 1 Rolle, 
Abr. 248, p. 1; Sir Anthony Main's Case, 5 
Rep. [Coke] 21, Res. 2. 2d. The mere re- 
scission of the contract (though justifiable 
under the circumstances, so that the libel- 
lant had no option of resorting to it, so far 
as the mere obtaining back of the passage 
money paid in advance was concerned) does 
not afford a perfect remedy nor interfere 
with the above view. The libellant in this 
action had a right to recover his actual ex- 
penses of being ready and waiting, &e., and 
damages for the refusal to carry his freight, 
Hogan V. Shee, 2 Esp. 522; Giles v. Ed- 
wards, 7 Term R. 181; Driggs v. Dwight, 
17 Wend. 71; Freeman v. Clute, 3 Barb. 424. 
3d. The claimants are mistaken in a matter 
of fact, when they urge that the contract 
was abandoned by the ship-owners, or ter- 
minated hj their refusal to perform. On 
the contrary, the ship-owners insisted on 
the contract, by refusing to repay the mon- 
ey, and by deceptively placing the libellant 
in a position to incur expense and disap- 
pointment if he did not go, and to have his 
convenience and safety disregarded if he 
did go. 

VI. The claimants' objections are narrowed 
down to the claim, that the contract provid- 
ed for a day of sailing, and for a particular 
manner of fitting the vessel before sailing, 
and for not taking more than a specified num- 
ber of other passengers on sailing; that the 
breaches occurred in these particulars before 
sailing; that these were parts of the con- 
tract not to be performed at sea; and that, 
if the contract as a whole be deemed mar- 
itime, yet these breaches, occurring before the 
execution by the vessel was commenced, did 
not afford what is termed a maritime cause 
of action, or did not occur on the sea, or so 
as to bind the vessel. To which it may be 
answered: 1st That they all occurred with- 
in the ebb and flow of the tide, on tide wa- 
ter. The vessel was afloat in the tide, about 
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to sail on a voyage. The performance of the 
contract, (though a small part of it, neces- 
sarily, -was to occur in port before sailing,) 
was all -within the recognized admiralty juris- 
diction, -which is not confined to matters oc- 
curring at sea. The safe, healthy and com- 
fortable manner of carrying the passenger 
was to commence in port, and a breach of 
this (necessarily running through the whole 
voyage) occurred as effectually before leav- 
ing port, as it could after. To contend other- 
wise, is to say that a point blank refusal in 
port to perform a maritime contract, does 
not fall within maritime jurisdiction. This 
answer to the objection answers also the ar- 
gument ab inconvenienti. The building and 
fitting of a domestic vessel are performed on 
land, and. as to them, the admiralty courts ' 
enforce only maritime liens given by the 
local laws. Supplies to a foreign vessel are 
furnished in port, and payment is generally 
demanded before the vessel leaves port, and 
is enforced as a maritime matter, in rem, or 
In personam. Sailors' services are performed 
in port as well as at sea, and freight Is earn- 
ed partly in port, and all are compensated for 
in admiralty, in personam as well as in rem 
(rules 12, 13), unless a part of the voyage be 
above tide water. The Thomas Jefferson, 10 
Wheat [23 tJ. S.] 428. The same rule ap- 
plies here, and the definition requiring the 
whole performance to be at sea Is unfounded. 
The Idea that the consideration should be at 
sea Is also unfounded. The compensation to 
be paid a sailor, a pilot, or a ship-owner, for 
a maritime service, is always on the land. 
The consideratior* afforded by the ship-own- 
er In furnishing his vessel, and by the ma- 
terial-man in supplying his goods, occurs on 
land. 2d. The contract of a passenger is 
made as much on the faith of the ship, as is 
that of the freighter or sailor. It is broken, 
if the ship, when she Is about to leave port, 
refuses performance in- a material essential 
part, such as health and safety, as much as 
if she were actually to go without the pas- 
senger. The ship herself does, or is caused 
to do, an act in violation of the contract, when 
she takes other cargo or passengers, and ia 
about to sail with them, refusing to comply 
' with the contract, as much as though she 
sailed away without the passenger. 3d. No 
authority has been found to justify the sup- 
posed distinction between a maritime con- 
tract and a maritime cause of action. There 
may be a maritime tort, and a maritime cause 
of action for that tort, depending upon the 
place where is occurs. A maritime contract 
does not depend upon locality, but upon Its 
essence, substance and object; and, upon 
every such contract, there is a maritime 
cause of action for its breach, the common 
law right of action, where it is concurrent, 
being saved by the proviso of the judiciary 
act. The cases show, that libels for breaches 
of performance occurring on land have fre- 
quently been sustained. Wells v. Osmond, 6 
Mod. 23S, and 2 Ld. Eaym. lOM; Ross v. 
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Walker, 2 Wils. 264; The Tribune [Case No, 
14,171], 

Benjamin F. Butler and Daniel Lord, in re- 
ply. 

I. The cases of the Aberfoyle, The Zenobia, 
and Marshall v. Bazin [supi-a], "so far as they 
relate to the carriage of passengers, were all 
cases in which the voyage contracted for had 
been actually performed, and the libellant 
had been either improperly left behind, or 
not treated on the passage in the way con- 
tracted for, or, though conveyed, in the ship, 
had failed to pay the passage money. The 
only other reported case of a libel for or 
against a passenger, that of Chamberlain v. 
Chandler [Case No. 2,575], has the same dis- 
tinguishing feature; the voyage had been 
performed, but the passenger, during it, had 
been maltreated. In each of the admiralty 
cases cited, in which the jurisdiction has been 
sustained by- the supreme court, the voyage 
contracted for was begun, and either wholly 
or partially performed. 

II. That the minute or special terms of the 
contract, as contradistinguished from its prin- 
cipal obligation, may be important in de- 
termining, in the proper forum, and at the 
proper time, whether it has been performed 
or broken. Is not denied. But, can a comi: of 
admiralty take jurisdiction of a case in which 
only the minute and special terms of a mar- 
itime contract have been broken, while the 
principal obligation of such contract, that 
which makes it maritime, has not been bro- 
ken? That is the (Question here. Take out 
of the contract and the libel these minute 
and special terms, and what is left? Noth- 
ing, except the contract to carry the libellant 
In the ship Pacific to San Francisco, and the 
libel not only does not show that this contract 
had been broken when it was filed, but ex- 
pressly admits the contrary. 

TTT. The position, that particulars reasona- 
bly essential to the safety, health and com- 
fort of the passenger are implied in a con- 
tract to convey, as such, Is no doubt correct. 
And it may, also, be admitted, that it cannot 
destroy the jurisdiction to specify these par- 
ticulars, instead of leaving them to be im- 
plied and to be open for contestation. But 
the question now Is, not whether admir- 
alty jurisdiction, otherwise existing, is de- 
stroyed by stating these particulars; but 
whether such statement, with the allegation 
that in these particulars alone the contract 
has been broken, gives jurisdiction. Suppose 
these particulars had all been omitted (and, 
according to the theory of the libellant, it was 
not necessary to state them In order to give 
jurisdiction), what then would the libel have 
contained? Merely the allegations, that the 
claimants had contracted to take the libellant 
to San Francisco in the ship Pacific, which 
was about to sail for that port; that the 
claimants were willing to take him In the 
ship; but that he was unwilling to go, be- 
cause he anticipated, and even on solia 
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grounds, that he would not be carried in a 
safe, healthy and comfortahle manner. Would 
such a libel have given jurisdiction to the ad- 
miralty? Certainly not 

IV. It may be admitted that the vessel be- 
■came bound to the performance of the con- 
tract, and of all the terms of the contract, 
from the day of the making thereof, and 
that the particulars in which the libel al- 
leges the breach thereof were essential terms 
of such contract But the question still re- 
■curs— did such breach, occurring before the 
sailing of the ship, she being actually about 
to sail, give jurisdiction to a court of ad- 
miralty? 

V. The common law eases cited on the point 
of the breach of the contract prove nothing 
pertinent to the present enquiry, except that 
there was a perfect remedy in the common 
law courts, in which, if the owners were the 
only parties in fault, the libellant might not 
only have recovered back the passage money 
advanced by him, but the expenses incurred 
while waiting. And though, under the old 
system, this measure of relief might not have 
been obtained in the technical common law 
action for money had and received, yet under 
that system a special action on the case would 
have secured it; and. under the new Code 

. of Practice, the libellant in an action stating 
all the facts, would have obtained all the re- 
lief to which the most liberal and enlarged 
equity could entitle him. with smart money 
in addition, if called for by the facts of the 
case. 

VI. 1st The cases of material-men and of 
seamen's wages referred to, are cases sui 
generis, and do not touch the Question in de- 
bate. Nor does it help the solution of this 
question to say, that the breaches of contract 
alleged in the libel occurred within the ebb 
and flow of the tide, or that the contract tak- 
en in the whole, was a maritime contract, 
for maritime services. If the mere existence 
of a maritime contract gives a cause of ad- 
miralty jurisdiction, whenever and howso- 
ever it may be broken, then a person who had 
agreed to ship goods, or to take passage in a 
ship about to sail, and who breaks this con- 
tract by refusing to send the goods or to take 
the passage might be sued in admiralty. But 
when, and by whom, has such a proposition 
ever been maintained? And yet within the 
latitudinary doctrines urged, these are mari- 
time contracts, providing for maritime serv- 
ices. This shows that the character of tlie 
breach, as weU as of the contract i^ to be 
looked to, in order to decide whether the case 
be one of admiralty cognizance. 2d. That the 
contract of a passenger is made on the faith 
of the ship may be admitted, so far as regards 
the obligation to convey, and even to con- 
vey {if the ship conveys at all), in the manner 
and under the circumstances agreed on. But, 
how can the ship be said to break that part 
of the contract which defines the manner 
and circumstances, so long as the principal 
part of the contract the obligation to convey, 
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to which the other matters are merely inci- 
dental, has not been broken. To escape this 
consequence it is said, that the ship, when 
about to sail in violation of the manner and 
circumstances, refuses as much to comply 
with the contract though willing to take the 
passenger, as if she had sailed away without 
him. In the view of abstract justice this 
may be so, and the common law courts will 
give the proper remedy. But, is it so, in the 
view of those rules of admiralty law which 
limit the jurisdiction of the courts of ad- 
miralty to maritime contracts, for maritime 
services? In view of these rules, the breach 
of this part of the conti-aet, so far as a 
breach had occurred at the time of the filing 
of the present libel, is another and a totally 
different thing from the sailing of the ship 
without the libellant 3d. In the case of 
Wells v. Osmond (approved in Ross v. Walk- 
er) the seamen had not only rendered them- 
selves on board of the ship agreeably to the 
shipping articles, but had done work on board 
in the harbor. In the case of The Tribune 
[supra], the owners not only ordered the car- 
go, which had been put on board at Frank- 
fort for Lubec, on shore, but voluntarily broke 
up the voyage to Lubec, and, instead of send- 
ing the vessel there, sent her on another voy- 
age. 

NELSON, Circuit Justice. In the case of 
The Aberfoyle [Case No. 17], which came be- 
fore this court, on appeal from the decree of 
the district court, in 1848, it was held, that 
ships engaged in carrying passengers on the 
high seas for hire, stand on the same footmg 
of responsibility, according to the maritime 
law, as those engaged in carrying merchan- 
dize, the passenger money being the equiva- 
lent for the freight; that therefore, on a 
breach of a passenger contract, and damage 
resulting, the ship, as well as the ownei*, is 
bound to respond; and that all the reasons 
in the maritime law for charging the ship in 
case of the breach of a contract of affreight- 
ment of goods and merchandize, applied with 
equal force in the ease of the breach of a 
passenger contract, and the one was as much 
the appropriate subject of admiralty jurisdic- 
tion as the other. 

I abide by that decision, as I have seen 
nothing since to lead me to change or modi- 
fy it That was the case of an emigrant- 
ship from Liverpool to New- York. The 
breach of the contx-act ocem'red in the course 
of the passage, the passengers having been 
kept for many days on short allowance of 
bread and water, the master having omitted, 
intentionally or otherwise, to lay in a proper 
supply of stores. I thought the ship charge- 
able, upon established principles, the contract 
being a maritime contract to be performed on 
the high seas, and that the passenger was 
entitled to the remedy against her, the same 
as the owner of the cargo in case of the 
breach of a contract of affreightment. In 
the one ease, the ship is bound to carry the 
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goods safely to tlie destined port, according 
to contract, for the freight; in the other, the 
passenger and his luggage, for the passage 
money. 

The present case is supposed to be distin- 
guishable from the one referred to, and from 
the principle upon which the decision in it 
was founded, on the grounds: 1st That ad- 
mitting the contract for the passage in the 
ship for the voyage around Cape Horn to 
California to be a maritime contract, and the 
subject of admiralty jurisdiction, the voyage 
was not brolxen up by the master, but was 
actually performed; that it was the fault or 
neglect of the passenger that the contract in 
this respect was not carried into effect; that 
the conditions and stipulations in respect to 
the ship's accommodations for the voyage, 
for the breach of which he complains, and 
which constitute the foundation of his libel, 
were not, in themselves, the subject of a 
maritime contract, but related to the fitting 
up of the ship, and to the Umitation of the 
number of the passengers for convenience and 
health, and were all of them to be performed 
before the departure of the vessel on her 
voyage and preparatory thereto; that these 
stipulations were not for maritime services, 
nor was the compensation therefor compensa- 
tion for maritime services, but were services 
and duties preliminary to the voyage. 2d. 
That, at the time of filing the libel, no 
cause of action had arisen upon the contract, 
and especially none of admiralty cognizance; 
that to give jurisdiction over a contract even 
maritime in its nature and subject, the ship 
must have entered upon the performance, and 
a breach must occur in the course of the per- 
formance; and that if nothing is done at 
sea under it, jurisdiction cannot attach. , 

1. The first ground of objection is founded 
upon a course of reasoning which cannot be 
maintained. It assumes that the contract is 
severable, and that parts of it may properly 
be the subject of admiralty cognizance, .being 
for maritime services, and pai-ts of it not, 
being for services that relate to subjects not 
maritime in their nature or object; and that, 
if the cause of action arises fx*om a breach of 
the latter stipulations, the remedy is in the 
common law courts, and if of the former, it 
may be in the admiralty, assigning the juris- 
diction to the different tribunals according to 
the nature of the stipulations of which a 
breach is charged. 

Now, the short and obvious answer to all 
this is, that the contract is an entirety; and 
that, in order to ascertain whether it is the 
proper subject of admh-alty jurisdiction, we 
must look to the whole and every part of it, 
the same as we must look to the whole and 
every part of a contract when endeavoring 
to ascertain its legal import and effect. It 
must be wholly of admiralty cognizance, or 
else it is not at all within it There cannot be 
a divided jurisdiction. 

The argument is also put in another form. 
Assuming the contract to be an entirety, and 
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not partible, and that it must be so viewed ' 
in endeavouring to ascertain its nature and 
character with reference to the jurisdiction to 
be exercised, it is urged that it must then ap- 
pear thatall its material and substantial parts 
going to make up the essence of the contract 
are maritime in their character and object, and 
for the performance of maritime services;- 
and that, inasmuch as the material parts of 
the conti'act in this case are not of that dc 
scription, but relate to other subjects, such 
as the fitting up of the ship and lunitation 
of the number of passengers, it cannot be re- 
garded as the subject of admiralty cogniz- 
ance. 

No doubt, if this analysis and interpretation 
of the contract could be maintained [that the 
proposition supposes]2 the conclusion wouldbe 
a sound one. The difficulty lies in that part of 
the argument The contract was for the con- 
veyance of the libellant, as apassenger, with his 
luggage, in the claimants' ship, for a single 
voyage from New-York around Cape Horn to 
San Francisco, and the compensation paid 
was for the conveyance upon that voyage. 
That was the object to be attained by the li- 
bellant and the service to be performed by the 
master and owners; and all the accompany- 
ing stipulations were incidental and subsidi- 
ary to the main purpose. They were regula- 
tions for the comfort and health of the pas- 
senger on the voyage, to be found more or 
less in aU contracts of this description, but 
which have nothing to do with the determina- 
tion of the nature or chai-aoter of the contract, ■ 
or with the question of jurisdiction; any 
more than the stipulations for a proper sup- 
ply of bread and water during the voyage had 
in the case of The Aberfoyle [supra], or than 
those for stowage and dunnage of the cargO' 
have in a contract of affreightment of mer- 
chandize. 

The circumstance that the breach of con- 
tract relied on consisted only in the omission 
to comply with these particular stipulations, 
is supposed to bear upon the question of 
jurisdiction, on the ground that they were not 
the subject of a maritime contract But as 
the conti-act is an entirely, the failm-e to com- 
ply with any part of it went to the whole, 
and gave to the libellant such remedy as the- 
nature and character of it entitied him to, 
whether of admiralty or common law cogni- 
zance. He was not bound to accept a part 
performance, or a tender of part performance, 
but had a right to demand a strict compliance 
with every part and, in case of refusal, to 
consider the contract as broken, and resort 
to the proper tribunal for redress. 

2. The second ground of objection is equally 
imtenable with the first. It assumes that, in 
order to give jurisdiction to the admiralty in 
rem, even in the case of a contract maritime 
in its nature and subject, and, therefore, of" 
peculiar admiralty cognizance, it is essential 
that the ship should have entered upon the- 
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performance, and that the breach should 
have occurred in the course of the voyage; 
and that, if she refuses to receive the qargo 
on board, when it is at her side ready to be 
delivered, or the passenger with his luggage 
when he is ready to embark, the ship is not 
bound, and the party aggrieved must look 
exclusively to the master or owner. 

No authority has been referred to in sup- 
port of this distinction, nor have I been able 
in my researches to find any; and it seems to 
be unsustained by principle, or by any of tlie 
analogies of the law in respect to the obliga- 
tion and enforcement of contracts. Maritime 
contracts do not depend upon locality, but up- 
on the subject matter and the nature of the 
services to be perfoi'med; and, when entered 
into for the conveyance of goods or persons 
in a paiticular ship, they bind the ship for 
the due performance of the service. The ship 
itself in specie is considered as pledged for 
the performance, and this, whether the ves- 
sel be in the immediate employment of the 
owner, or be let by a charter-party to a hirer 
who is to have the whole control of her. The 
obligation results directly from the contract, 
and not from the performance, which is 
simply in fulfilment and discharge of it. The 
owner is bound as soon as he or the master 
settles the terms upon which the ship is to 
enter upon the service, and it is difficult to 
perceive why the liability of the latter should 
be postponed till the inception of performance, 
or any reason for distinguishing as to the 
time when the liability of the one and that of 
the other shall attach. 

The distinction cannot depend upon the 
character of the damages resulting to the 
shipper or passenger from the breach of the 
contract at the ship's side, for these may be 
quite as serious and prejudicial as if it had 
occurred in the covuse of the voyage. In the 
case before us, the libellant had paid the three 
hundred dollars passage money, and had 
made aU his preparations for a settlement in 
a distant country, doubtless at a considerable 
additional expense. That the vessel should 
be bound to enter upon the performance of 
the contract at the port of shipment, would 
seem to be as important and as material to 
the security of the shipper or passenger, as 
that she should do so at any period of time 
after the voyage had commenced. 

A distinction was taken on the argument 
between a maritime contract and a maritime 
cause of action, and it was urged that, in a 
proceeding ex contractu in the admiralty, 
both must concm* to give jurisdiction; and 
that, admitting the contract in this ease to 
be maritime in its character and object, im- 
less it bound the ship, no cause of action in 
rem existed. This is no doubt correct, and 
the whole question turns upon the point, 
whether the ship was bound to the perform- 
ance. I think it was. 

The case was likened on the argument to 
the case of a contract with a material-man or 
one for repairs, and it was asked, whether, 



if the owner should refuse to permit the re- 
pairs, the ship would be liable. I suppose 
not, for the reason that the liability of the 
vessel in this class of eases arises from the 
repairs having been made, or the supplies 
actually furnished, and not in favor of those 
who have contracted for them. Short of 
actual repairs or supplies, the parties must 
look to the master or the owner for any dam- 
ages in case of a breach of contract, as no 
lien attaches to the vessel within the terms 
of the rule. 

Upon the whole, I am satisfied that the 
decree of the court below is well supported 
upon the principles of maritime law, and is 
within the doctrine of the case already de- 
termined by this court, and that it should be 
affirmed. 
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[Blatchf. & H. 187.] i 

District Court, S, D. New York. Dec. 10, 1S30. 

AdMIRALTI' — SOIT AGAINST FOREIGN VESSEL FOll 

Wages. 

1. Where a seaman, a native and subject of 
Hayti, had shipped in that country for a voy- 
age "to New-York," and the master had given 
security to return him to St. Domingo, the port 
at which he shipped: Sdd, that he could not 
sue in New- York for his wages, no special cause 
being shown for his suing, or for his leaving the 
vessel, the vessel being about to return to St. 
Domingo, and the master ofiEering him a passage, 

2. The question of the right of a seaman to 
sue his vessel or its ofBcers in a foreign port, 
considered. 

[Cited in The Topsy, 44 Fed. 635.] 

This was a libel in rem for seaman's wages. 
The answer alleged that the master was 
boimd to return the libellant to St Domingo, 
and that the wages were not due until his ar- 
rival there; and it was so stipulated in the 
shipping articles. The libellant was a native 
and subject of Hayti, and shipped there, con- 
formably to the laws of that country, for the 
present voyage. The shipping articles were 
authenticated before public functionaries of 
that country, and the master was required to 
give security to return the seamen, though 
the voyage was described in the articles as 
"to New York." 

BETTS, District Judge. The voyage in this 
case is not broken up or discontinued, the ship 
being bound back to her home port, and no 
special cause has been assigned by the libel- 
lant for leaving the ship or for bringing this 
action. The master has given security to re- 
turn the libellant to St. Domingo, and the 
court cannot say what Is the import of the 
shipping articles by the laws of Hayti, or 
whether the municipal laws of that country 
do not impose reciprocally upon the seamen 
the obligation to return. The articles them- 

1 [Reported by Samuel Blatdiford, Esq., and 
Francis Howland, Esq.] 
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s^ves do not require the seamen to remain by 
the sliip, nor do they authorize them to leave 
at intermediate ports. On these points they 
■are silent, requiring-, however, in case of the 
death or desertion of a seaman at a foreign 
port^ that the master shall procure a certiii- 
-cate of the fact from competent authorities at 
the place "where the death or desertion shall 
■occur. 

There are obvious objections to allowing a 
suit like this to be brought at an intermediate 
port, (as New-York must be considered, 
though the articles do not expressly show it,) 
when the seaman's remedy will be open to 
lilm on his arrival in St. Domingo, and when 
no particular reason exists for Ms suing here. 
It cannot be a matter of right for a seaman to 
maintain an action for wages In a foreign 
port against his ship. It may be, that the 
laws of his own country or his shipping con- 
tract may secure to Mm the privilege of claim- 
ing wages at each port of delivery on the voy- 
age. Still, it would be a matter of comity 
and not of obligation with foreign tribunals, 
whether they would take cognizance of the 
demand. Maritime courts are not considered 
open as of right for a foreign seaman to pros- 
ecute his sMp or its oflcers, on causes of ac- 
tion arising out of the voyage or out of Ms 
contract; and, upon high considerations of 
policy affecting the trade and navigation of 
all commercial communities, an action calcu- 
lated to impede or break up a voyage, and 
probably cause the sale of the ship abroad, 
wiU not be entertained in favor of a seaman 
whilst he is connected with his vessel, ex- 
cept in most-urgent cases. Gardner v. Thom- 
as, 14 Johns. 134; Johnson v. Dalton, 1 Cow. 
543. If a seaman is discharged and left des- 
titute in a foreign port, the judicial authorities 
there might afford him the means of compell- 
ing his ship or its master to satisfy Ms dues, 
or render him compensation for his wrongs. 
The Courtney, Edw. 239. - But tMs case is 
not of that character. Upon the facts as they 
appear, and since the vessel is about to return, 
and the master offers a passage to the libel- 
lant, I shall dismiss the libel. 



Case 3Sro. 10,645. 

The PACIFIC. 

[Deady, 192.] i 

District Court, D. Oregon. Nov. 17, 1866. 

District ATTonxEr— Compensation — Pek Cent- 
um ox Sums "Collected" axd "Realized." 

1. The act of March 3, 1863, § 11 (12 Stat 
741), does not give district attorneys a per cent- 
um on the amount of a judgment or decree ob- 
tained by them in favor of the United States, 
but only upon the sum actually collected or real- 
ized thereon. 

2. The words "collected" and "realized," as 
used in said section, are substantially synony- 
mous; and money is not "realized" by the Unit- 



-trict 



1 [Reported by Hon. Matthew P. Deady, Dis- 
ict Judije, and here reprinted by permission.] 



ed States within the meaning of the same, nnidl 
it has received the same or the benefit of it. 

3. Amount allowed district attorney for at- 
tending an examination to procure remission of 
a forfeiture under section 50 of the collection 
act of March 2, 1799 (1 Stat. 665). 

[Followed in The Orizaba, Case No. 10,576.] 

In admiralty. 

Joseph N- Dolph, for libellant 
William M. Strong, for claimant. 

DEADY, District Judge. The steamship 
Pacific was seized and libelled in tMs court 
for a violation of section 50 of the collection 
act of March 2, 1799 (1 Stat. 665). The claim- 
ant, the California Steam Navigation Co., 
appeared and obtained the delivery of the 
vessel upon giving bond for its appraised 
value, $225,000. Upon the return day, March 
15, 1865, the claimant having faUed to answer 
the libel, this court pronounced in favor of 
the forfeiture of the vessel, and gave a de- 
cree against the sureties in the claimant's 
bond for the appraised value thereof; and 
because it appeared that the claimant had 
instituted proceedings to procure theremission 
of the forfeiture, it was then ordered that the 
enforcement of such a decree be stayed until 
the further order of the court Now at tMs 
day, counsel for claimant moves to discharge 
such decree against the sureties, and in sup- 
port thereof, produces and reads to the court 
a warrant of remission from the secretary of 
the treasury, upon the conditions, among 
others, that the claimant pay all costs of court 
in all proceedings touching said forfeiture, 
and such a per diem fee to the United States 
district attorney for his actual attendance at 
the summary examination as tMs court may 
direct 

The question is made on the argument, what 
is included in the phrase, "all the costs of the 
court?" The district attorney maintains that 
the case falls within the provision of section 
11 of the act of March 3, 1863 (12 Stat 741), 
wMch provides: "That there shall be taxed 
and paid to district attorneys two per centum 
upon all moneys collected or realized in any 
suit or proceeding arising under the revenue 
laws, conducted by them, in wMch the United 
States is a party;" and that such per centum 
shall be in lieu of all fees and costs allowed 
by the act regulating fees of February 26, 
1853 (10 Stat 161). Under the latter act the 
compensation of the district attorney would 
be a docket fee of $40, while under the form- 
er it would amount to $4,500. The differ- 
ence is a material one to both the attorney 
and the claimant 

The argument of the district attorney as- 
sumes that the sum for wMch the decree was 
given was realized by the Umted States, be- 
cause it was adjudged that they should re- 
cover it, and that it might have been actually 
collected at any time since, but for the order 
of this court, made in the interest and at the 
instance of the claimant, staying the execu- 
tion of the decree. It is also maintained that 
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the attorney had earned this per centum when 
he had obtained the decree, and that the 
granting of the supersedeas during the time 
talien by claimant to procure a remissio;i of 
the forfeiture ought not to be allowed to 
work to his prejudice. 

However just the claim of the district at- 
torney, I cannot assent to his construction of 
the act of March 3, 1863. This two per 
centum is only to be paid on "moneys collect- 
ed or realized." Now, it is not pretended that 
this sum was ever "collected." But the 
terms "collected" and "realized" are used 
here as substantially synonymous. That 
which is realized by the United States is col- 
lected by it, and contrariwise. That which 
is realized is made certain, but it cannot be 
said that this money was certainly possess- 
ed or obtained by the United States before 
it was collected and while it rested in decree. 
The object of the act is manifest By ofCer- 
ing this per centum to district attorneys, it is 
intended to stimulate them to make the 
money on judgments and decrees in favor of 
the United States. Prior thereto such attor- 
neys were only paid for bringing an action or 
suit for the United States and pursuing it to 
judgment or decree. No specific compensa- 
tion was allowed for attending to the matter 
of enforcing such judgment or decree, and the 
result often was, what might reasonably have 
been predicted, the United States was "beat- 
en on the execution." This per centum is to 
be paid upon the moneys realized by the 
United States through the professional exer- 
tion and services of its attorney. But if for 
any reason no money is realized, then there 
is no fund upon which to compute it. It is 
in the nature of a fee contingent upon the 
collection of the money, and if the contin- 
gency does not happen, the right to the per 
centum never attaches, and the attorney's 
compensation is limited to the docket fee al- 
lowed by the act of 1853 for prosecuting the 
proceeding to judgment or decree. In my 
judgment the district attorney is not entitled 
to tax this per centum against the United 
States in lieu of costs. If this conclusion be 
correct, it follows that the payment of such 
per centum cannot be exacted from the claim- 
ant under this warrant as a condition of the 
remission, because the phrase therein, "all 
costs of court," only includes such costs as 
the United States are liable for. The costs 
made by the claimant are paid by it in any 
event True, it was in the power of the 
secretary, to impose upon the claimant more 
favorable terms for the district attorney, but 
he has not seen proper to do so, and this court 
has no power to revise his action in this re- 
spect 

I next consider the fee to be allowed the 
district attorney for his services in connection 
wi.th the proceedings to obtain a remission 
of the forfeiture. The extent and nature of 
these services, are within my personal knowl- 
edge. The cause was an important one to 



the government and the claimant. Tlxy 
amount involved was large, and the labor 
and responsibility devolved upon the district 
attorney, by reason of the power and influ- 
ence of the claimant, was arduous and extraor- 
dinary. The claimant has had the influ- 
ence to procure a remission of a forfeiture 
produced by a willful, if not a corrupt viola- 
tion of law by its agents, the -master and 
mate of the Pacific, upon the single ground 
that it a corporation without body or soul, 
was not expressly consenting to such viola- 
tion, and without other terms than the pay- 
ment of this fee to the attorney,— such a per 
diem fee as the court may direct Counsel 
for the claimant suggest that the per diem of 
district attorneys is fixed by the act of 1853, 
and that if this court is not bound by that 
act in this instance, it ought to take it as 
a gmde in fixing the amoimt to be allowed. 
But the warrant remits the amount of the 
per diem to the judgment of this court Now 
the per diem allowed by the act of 1853, is in 
addition to the fees earned by the attorney, 
during the progress of the same, while in 
this case the per diem to be allowed by the 
court is the whole compensation of the dis- 
trict attorney for the labor performed in the 
proceeding to obtain a remission. For prose- 
cuting the suit for forfeiture to a decree, he 
is allowed the paltry fee of ?40 in currency, 
and that is all the compensation he obtains 
in this whole matter, aside from that which 
the court is about to allow him. Of course 
the court ought not to exercise this power, 
so as in effect to forfeit the vessel, or any 
very considerable portion of its value to the 
district attorney, and thereby nullify the ac- 
tion of the secretary in making the remission. 
But at the "same time, all the circumstances 
of the case considered, I prefer within reason- 
able limits, to err in favor of the district at- 
torney, rather than the claimant and there- 
fore, fix his per diem allowance at the sum 
of $200. 

Order, that the claimant pay the costs of 
court, and pay the district attorney the sum 
of §200, within ten days from the entry here- 
of, and that thereupon, and upon the filing of 
the warrant of remission from the secretary 
of the treasury herein, the decree against 
the claimant, and his sureties, for the apprais- 
ed value of said vessel be discharged, and 
held for naught; and that in default thereof, 
execution issue to enforce such decree, not- 
withstanding such warrant or remission. 
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PACIFIC COAST WRECKING CO. v. The 
EASTPORT.i 

District Court D. California. Mardi 27, 
1876. 

Salvage— CosiPBNSATioiT. 

[A steamer bound to San Francisco, having 
become disabled near the mouth of the harbor 
by striking upon rocks, came to anchor, and 
sent the mate with three seamen to San Fran- 
cisco for a tug. The nest morning a steamer 
passing up the coast was discovered, which, 
upon request, took the vessel in tow. On reach- 
■ ing the mouth of the harbor, a tug, which had 
been engaged, was met, and the vessel was 
taken in tow by her, the steamer turning back 
upon her course. The time of service by the 
steamer was two hours, and the total time 
lost from her voyage was three and one-half 
to four hours. The weather was fair, the in- 
jured vessel was m no danger, and there was 
no hazard connected with the service. The tug 
had agreed to bring the vessel in for $125; the 
value of the tow was about S60,000, and that of 
the towing steamer about $20,000. It appear- 
ing that $2,000 had been offered and refused, and 
$7,500 demanded, held, that the offer was fair 
and liberal, and a decree for that amount should 
be entered.! 

In admiralty. 

M. Andrus, for libellants. 

McAllister & Bergen, for respondents. 

HOFFMAN, District Judge. About 11 
o'clock on the night of April 2, 1875, the 
steamer Eastport, then on a voyage from this 
port to Coos Bay, struck on the water edge 
of Duxbury reef. She "pounded" on the rocks 
for a few minutes, when she came off with 
the loss of her rudder and rudder post and 
one blade of her propeller. An anchor was 
at once let go, and an attempt made to de- 
vise a steering apparatus by means of the 
long boat This seems to have proved un- 
successful, and a new contrivance was resort- 
ed to, by the aid of which the vessel succeed- 
ed in reaching a point some six miles dis- 
tant from the Heads. The falling of the 
wind, and the situation of the vessel, which, 
with defective steering apparatus, rendered 
an attempt to pass between the "Potato 
Patch" and the shore dangerous, induced the 
master to again bring her to an anchor. Short- 
ly after theaccldenthe had dispatched the sec- 
ond mate and three seamen in a boat with in- 
structions to proceed to this city, report to 
the owners, and obtain the aid of a tug. A 
little before seven o'clock of the next day the 
steamer Maiy Taylor, bound on a voyage up 
the coast, was discovered; she was signal- 
ed and requested to tow the Eastport to San 
ITrancisco, to which her master assented. A 
hawser was passed on board the Eastport, 
and she was towed to the mouth of the harbor 
where the steam tug Look-Out, which had 
been dispatched to the relief of the disabled 
steamer, was encountered. The Mary Taylor 
thereupon cast off the Eastport, and, turning 
back, resumed her voyage. The latter vessel 

1 [Not previously reported.] 
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was towed to her wharf by the tug. The 
time occupied in the service was about two 
hours. From the time the Mary Taylor com- 
menced towing until she reached the place 
where she began the service, it was three and 
one-half or four hours. The distance was 
about six miles. The value of the Eastport 
was about $60,000. That of the Mary Taylor 
about $20,000. 

The service was attended with no danger. 
It was in no respect arduous, and its suc- 
cessful performance was at no time doubtful. 
The tug would, had she not met the vessel, 
have reached the place where the Eastport 
lay in about two hours. She had agreed to 
perform the service for $125. At the time the 
Mary Taylor took hold of the East:^ort, the 
latter was in no immediate danger. Ah at- 
tempt was made to show that it was possible 
the Eastport might have dragged her anchors 
before the tug could have arrived. But I see 
but little ground for this suggestion. The 
wind did not blow with any unusual violence 
until much later in the day, and the steamer 
had one spare anchor to let go, in case of 
emergency. She could also, perhaps, have 
used her propeller, after easting off the jury 
rudder which had been rigged. There can, I 
think, be no reasonable ground to doubt that 
if the Mary Taylor had not engaged in the 
service, it would have been successfully per- 
formed by the tug. If the appearance of the 
latter had been entirely accidental, the fact 
that she would have arrived in time to effect 
the service ought not perhaps to be much con- 
sidered in estimating the danger of the East- 
port's situation. But she had been sent for 
and was on her way, and this, not because 
she was accidentally found ready to under- 
take the enterprise, but because the iUastport 
lay very near to the entrance of the harbor, 
within sight of Fort Point, and near enough 
to the city to command all the assistance 
which its resources could furnish. 

I think, therefore, that xmder all the circum- 
stances it cannot be said that the Eastp>rt 
was in any serious danger, either imminent 
or prospective. Relief was in point of fact 
near, and relief could ia her position be rea- 
sonably expected. The only doubt respecting 
its arrival which could have been felt would 
be caused by the uncertainty whether the 
boat dispatched for assistance had succeeded 
in reaching the city. But the duty on which 
it was sent does not appear to have been con- 
sidered dangerous. It was, so far as we 
know, undertaken with alacrity. It was cer- 
tainly performed with success. It is not sug- 
gested that the performance of the service 
was attended with any risk whatever to the 
Mai-y Taylor. It is to be distinguished from 
an ordinaiy towage service chiefly by one 
feature. The vessel was not a towboat. She 
was a steamer performing a regular voyage. 
To effect the salvage she was obliged to de- 
viate and retiu:n to the i)ort from which she 
had sailed. In a somewhat similar case $500 
on a value of $12,000 to $14,000 was allowed 
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to a tug by this court for hauling off a vessel 
from the vicinity of roclis and towing her to 
the wharf. The service occupied about three 
hours, but the danger to the vessel was in 
that case more imminent. On the other hand, 
the service of the tug differed but slightly 
from her ordinary employment. In the case 
at bar the value of the salved property was 
about ?60,000, but a tug was ready and will- 
ing to perform the service for $125. 

In the cases of The Oak Hill [Case No. 10,- 
391] and The Annapolis [Id. 406], this court 
had occasion to examine at some length the 
rules and analogies by which courts are guid- 
ed in fixing the compensation for services of 
this description. It is unnecessary here to 
cite the authorities referred to in those cases. 
The insurance company appear to have offei'- 
ed the libellants ?2,000 in gold as a just com- 
pensation. The offer was refused and $7,500 
demanded. I consider the offer fair, even 
liberal. I doubt whether, if it had not been 
made, I should have decreed as much. No 
money has been paid into court But I think 
it proper to discourage, so far as it lies in my 
power, such extravagant pretensions as those 
set up by the libellants. I shall therefore de- 
cree to tbem the sum of §2,000, but without 
costs. 
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PACIFIC INS. CO. V. CONABD. 

[1 Baldw. 138.] 1 

Circait Court, E. D. Pennsylvania. April Term, 
1830.2 

Respondentia Bondholdek — Right to Main- 
tain — Trespass for Goods Taken — Levy on 
Goods op Thikd Person by Mabshai. — Role 
of Dauages — ^Expense of Sale. 

1. A person who holds goods in virtue of a 
respondentia bond, with an assignment of the 
bill of lading, may recover damages in an action 
of trespass against one who takes them unlaw- 
fully to the full value of the property, though it 
exceeds his debt due on the bond- 

[Cited in Lynd v. Picket, 7 Minn. 184 (Gil. 
128).] 

2. If a marshal levies on the property of a 
third person, pursuant to instructions, without 
any abuse of his authority, he is liable only for 
the injury actually sustained. 

[Cited in Watson v. Sutherland, 5 WaU. (72 

U. S.) 79.] 
[Cited in Pascal v. Ducros, 8 Rob. (La.) 112; 

Cleveland, C. & C. R. Co. v. Bartram, 11 

Ohio St. 466.] 

3. In such cases the rule of damages is the 
value of the goods, with interest from the time 
of taking them; or, if they axe articles of mer- 
chandize, fiom the expiration of the usual term 
of credit on sales. 

4. If an auction sale has become necessary in 
consequence of the levy, the plaintiff wilUbe en- 

1 [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 

2 [Affirmed in 6 Pet, (31 U- S.) 262.] 



titled to recover the expenses of such sale; also 
the amount of the premium for insurance against 
fire effected on the goods. But he is not en- 
titled to recover for money paid counsel, or oth- 
er expenses incurred in prosecuting the suiL 
[Cited in Burr v. McEwen, Case No. 2,193; 
.Jacobus V. Monongahela Nat. Bank, 35 Fed. 
397.] 
[Cited in Cleveland, C. & 0. R. Co. v. Bart- 
ram, 11 Ohio St. 466.] 

This and several other actions of trespass 
against the same defendant were tried at this 
term, the facts of which were the same. A 
number of questions of law were raised in 
the argument; but as they had been decided 
in former cases it is not deemed necessary to 
make a detailed statement of the case, or to 
notice the arguments of coimsel. Vide [Co- 
nard v. Atlantic Ins. Co.] 1 Pet [26 TJ. S.] 
386; [Conard v. NicolQ 4 Pet. [29 U. S.] 291; 
Atlantic Ins. Co. v. Conard, Case No. 627. 

BALDWIN, Circuit Justice, charging jury 
(HOPKINSON, District Judge, had been 
counsel in the cause) : In this case there are 
two questions for yow consideration: (1) 
Whether the plaintiffs can sustain this ac- 
tion. (2) The amount of damages to which 
they are entitled. The facts of the case are 
few. On the 10th and 11th of July 1823 the 
plaintiffs advanced 60,000 dollars to Edward 
Thomson on his respondentia bonds. He 
shipped the money for Canton, took bills of 
lading, deliverable to his factor John R. 
Thomson, and assigned tbem to the plaintiffs. 
The money arrived safely, and was invested 
in the teas now in controversy. The teas 
were shipped on board of the ships Addison 
and Superior, which arrived in the Delaware 
on the 15th of March 1826, when, with then- 
cargoes, they were levied on by the defend- 
ant by virtue of an execution, at the suit of 
the United States, against Edward Thomson. 
The teas in question were landed and depos- 
ited in the public stores, under the care of the 
custom house officer, where they remained 
until the fall of 1826; when, by an agree- 
ment made between the plaintiffs and the 
secretary of the treasury, they were delivered 
to them and sold under their direction for 
their account. Immediately on hearing of the 
levy, the plaintiffs, by their agent, offered to 
the collector to secure the duties, and de- 
manded the teas. They were refused. On 
this state of the facts the counsel for the de- 
fendant contends that Edward Thomson re- 
mained the legal owner of the teas at the 
time of the levy; that the plaintiffs did not 
become the owners or the consignees thereof, 
or the agents of Thomson, so as to authorise 
them to enter the teas at the custom house 
according to the provisions of the thirty-sixth 
section of the revenue law, which he contends 
could only be made by Thomson himself. 
That he being indebted to the United States 
by bonds for duties unpaid, was, by the pro- 
viso of the sixty-second section of the law, 
prohibited from making an entry without the 
actual payment of the duties accruing, for 
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wMeh the United States had a lien until they 
were paid, and that therefore the plaintiffs 
not haying offered to pay the duties on their 
demand of the teas from the collector, had 
no right to the possession of the goods, and 
cannot maintain this action. 

Were this a question open for consideration, 
I should have no hesitation in saying that the 
whole transaction between Thomson and the 
plaintiffs made them the legal owners and 
consignees of the properfy purchased hy the 
outward shipment, and that as such they had 
a right to enter the teas on securing the du- 
ties without hehig affected by the delhiquen- 
cy of Thomson at the custom house; as much 
so as if the shipment had been made in their 
own name, and on their own account. But it 
has not been left for me to declare the law 
in this case. It has been definitely settied 
by the supreme court in the case of Conard t. 
Atlantic Ins. Co. (decided at January term, 
1828) 1 Pet [26 U. S.] 386; and the case of 
[Conard v. NicoU] 4 Pet [29 U. S.] 291. The 
first of these cases was an action of trespass 
brought to try the right of property in the 
plaintiffs to teas shipped in the Addison and 
Superior, under circumstances in all respects 
agreeing with this case. The court dedded 
that they were entiUed to the proceeds of 
what had been sold under the agreement, be- 
ing the owners and consignees by the agree- 
ment between them and Thomson, and the 
consequent acts. The second was a similar 
action brought for the same purpose, as well 
as the recovery of damages for levying on 
certain goods, and a quantity of teas shipped, 
and in all respects circumstanced like the 
present The cause was tried before Judge 
Washington in this place, and resulted in a 
verdict and judgment for the plaintiffs, not 
■only for the proceeds of the property which 
had been sold, but a large amotmt in dam- 
ages. It was removed by writ of error to 
the supreme court, and the judgment af- 
firmed. That case embraced every point ma- 
terial to the decision of this, and connected 
with the opinion of the court in the former 
case, leaves for you and the court no other 
■duty than acquiescence in the well estab- 
lished principles which control the cause be- 
fore you. 

The right of property in the teas, which are 
the subject of this action, has alreaidy been 
settied by the judgment of tliis covrt in a 
former action between the same parties, and 
is craidusive on that point in this. But the 
defendant's counsel contends that in the case 
of Harris v. Denny [3 Pet (28 U. S.) 292], 
decided at the last term of the supreme court, 
a principle has been settied which will pre- 
vent the plaintiffs' recovery. The case was 
this: James De Wolf, Jr., was indebted to 
the United States on duty bonds unpaid; 
goods consigned to him arrived in the port of 
Boston, whidi were attached by his creditors 
In Massachusetts by a writ in the hands of 
Denny, the sheriff. The marshal attached 
the same goods by process from the district 



courts at the suit of the United States. At 
the time of the attachment by Denny, the 
plaintiffs offered to secure the duties, and de- 
manded possession, which the collector re- 
fused. On an action by the sheriff against 
the marshal, the court decided that he could 
not sustain it, because the plaintiffs in the 
attachment were neither owners, consignees 
nor agents; that De Wolf continued the own- 
er, and being delhiquent on former bonds, 
had no right to enter the goods till payment 
of the duties; and that the plaintiffs, claim- 
ing only as creditors, had no right to the 
possession on the mere offer to secure them. 
This case has no bearing on the right of an 
owner or consignee to enter goods on offering 
to secure duties accruing. It was there de- 
clared that the United States had no lien oji 
the goods for the amount due by De Wolf 
on other importations. It only decided that 
a mere creditor could acquire no right to the 
possession of goods so imported consigned to 
De Wolf, until the duties were actually paid. 
[Harris v. Denny] 3 Pet [28 U. S.] 292; [Har- 
ris V. De Woig 4 Pet. [29 U. S.] 148. The 
authority of the two cases referred to, does 
not seem to me to be at all shaken by that 
of Harris v. Denny, and I am therefore clear- 
ly of opinion, that the plaintiffs have well es- 
tablished theh: right to maintain the present 
action for the recovery of damages for the 
seizure of the goods in. question. 

It is next alleged, that by the agreement 
of the 9th of October, and the acts accom- 
panying it, the defendant is released from all 
claims for damages. The decision of this and 
the supreme court in the case of Conard v. 
NicoU [supra], setties the reverse, and de- 
clares that damages may be recovered, not- 
withstanding this agreement In this case, 
the defendant pleaded this agreement as a 
bar to this action: the court overruled the 
plea and rendered judgment for the plaintiffs, 
so that this question has already been settied, 
as a matter of law, and is not open for your 
consideration as one of fact 

The counsel for the defendant next con- 
tends, that the rule of damages in this case 
is furnished by the balance due on the re- 
spondentia bonds, after deducting the amount 
of the sales. This ground is assumed by 
considering the plaintiffs as mere mort- 
gagees of the teas, an idea wholly inadmis- 
sible, after the two solemn decisions of the 
supreme court, each adjudging the legal right 
of property to be in the respective plaintiffs, 
as owners; and one of them awarding dam- 
ages without any reference to .the amount 
due oia the respondentia bonds. These de- 
cisions are binding authority on this court, 
which must be governed by them to their 
full extent We are not at liberty to say 
that the plaintiffs in those actions were 
legal owners, only to the extent of the debt 
due them by Edward Thomson. The entire 
property In the teas was vested in them, and 
this court has passed the same judgment as 
to those now in controversy. This action of 
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trespass would assume a singular aspect, if , 
the plaintiffs could not recover damages to 
tlie amount of their property, Tvhicli has 
been taken from them by the defendant on 
an execution against Edward Thomson, who 
had no legal property in these teas. "Wheth- 
er the plaintiffs can, in any event, be con- 
sidered as trustees for him, his creditors of 
assigns is not material to inquire in this 
action. On this question of damages, we 
cannot settle accounts between trustees and 
cestui que trusts (if there can be such as to 
this property), who are no parties to this 
suit It is enough for the plaintiffs to ex- 
hibit record evidence of their being the ac- 
knowledged legal owners. It necessarily re- 
sults, from such ownership, that they are 
legally entitled to all the damages arising 
from its seizure and detention, and the right 
to damages must be commensurate with the 
right of property. Any other rule would in- 
troduce endless confusion and mischief. The 
plaintiffs then are before you as the legal 
owners of the teas, and with no legal im- 
pediment in the way of their recovery. 

The next question for your consideration is 
the amount of damages which the plaintiffs 
are entitled to recover, as the legal owners 
of the teas. The rule which ought to govern 
juries, in assessing damages for injuries to 
personal property, depends much on the cir- 
cumstances of the case. When a trespass 
is committed in a wanton, rude and aggra- 
vated manner, indicating malice, or a desire' 
to injure, a jury ought to be liberal in com- 
pensating the party injured, in all he has lost 
in property, in expenses for the assertion of 
his rights, in feeling or reputation; and even 
this may be exceeded by setting a public 
example to prevent a repetition of the act. 
In such cases there is no certain fixed stand- 
ard; for a jury may properly take into 
view, not only what is due to the party 
complaining, but to the public, by inflicting, 
what are called in law speculative, exem- 
plary or vindictive damages. But when an 
individual, acting in pursuance of what he 
conceives a just claim to property, proceeds 
by legal process to enforce it, and causes a 
levy to be made on what is claimed by an- 
other, without abusing or perverting its true 
object, there is and ought to be a very dif- 
ferent rule, if, after a due course of legal 
investigation, his case is not weU founded. 
This is what must necessarily happen in all 
judicial proceedings, fairly and properly 
conducted, which are instituted to try con- 
tested rights to property. The value of the 
property taken, with interest from the lime 
of the taking down to the trial, is generally 
considered as the extent of the damages sus- 
tained, and this is deemed legal compensa- 
tion, which refers solely to the injury done 
to the property taken, and not to any col- 
lateral or consequential damages, resulting 
to the owner by the trespass. These are 
taken into consideration only in a case more 
or less aggravated. But where the party, 



taking the property of another by legal pro- 
cess, acts in the fair pursuit of his supposed 
legal right, the only reparation he is bound 
to make to the party who turns out ultimate- 
ly to be injured, is to place him, as to the 
property, in the same situation in which he 
was before the trespass was committed. 
The costs of the action are the only penalty 
imposed by the law, which limits and regu- 
lates the items and amount In the present 
case, the defendant acted under the orders 
of the government in execution of his duties 
as a public officer: he made the levy, but 
committed no act beyond the strictest line 
of his duty, which placed him in a situation 
where he had no discretion. The result has 
been unfortunate for him: he has taken the 
property of the plaintiffs for the debt of 
Edward Thomson, and must make them 
compensation for the injury they have sus- 
tained thereby, but no further. 

It has long since been well settled, that a 
jury ought in no case to find exemplary 
damages against a public officer, acting irf 
obedience to orders from the government, 
without any circumstance of aggravation, if 
he violates the law in making a seizure of 
property. In the case of NicoU against the- 
present defendant Judge Washington in- 
structed the jury that they might give the- 
plaintiff such damages as he had proved 
himself to be justly entitled to, on account 
of any actual injury he had proved to their 
satisfaction he had sustained, by the seizure 
and detention of the property levied on, but' 
that they ought not to give vindictive, im- 
aginary or speculative damages. The af- 
firmance of his charge makes it the guide- 
for us, in this case. Our true inquiry then 
must be, what damages have the plaintiffs 
so proved themselves to be entitled to? 
There can be no doubt that they have a right 
to the value of the teas at the time of the 
levy, with interest from the expiration of the- 
usual credit on extensive sales. You may 
ascertain the value from the sales made at. 
New York or this place. In the spring of 
1826; if, in your opinion, they afford evi- 
dence of their real value, or if you are satis- 
fied from the evidence you have heard, that 
the seizure and storing of these teas had 
the effect of depressing the prices, you may 
make such additions to the prices, at which 
sales were actually made, as would make- 
them equal to what they would have been 
had they come to the possession of the plain- 
tiffs, at the time of the levy. 

In marine trespasses the supreme court 
have, at different times, laid down the fol- 
lowing as the rule of damages, in cases un- 
accompanied with aggravation. In [Murray 
V. The Charming Betsy] 2 Cranch [6 U. S.] 
124, [Head v. Providence Ins. Co.], Id. 156, the 
actual prime cost of the cargo, interest in- 
surance, and expenses necessarily sustained 
by bringing the vessel into the United States. 
In [Del Col V. Arnold] 3 Dall. [3 U. S.] 334, 
the full value of the property injured or de- 



£18 Fed. Cas. page 949] 



(Case, No. 10,647) PACIFIC 



stroyed; counsel fees rejected as an item of 
damage. [Areambel v. "Wiseman] Id. SOS. 
In [The Anna Maria] 2 Wbeat. [13 U. S.] 335, 
tlie prime cost of tlie cargo, all charges, in- 
surance and interest. In [The Amiable Nan- 
cy] 3 Wheat [16 U. S.] 560, the prime cost, or 
value of the property at the time of loss, or 
the diminution of its value by the injury, and 
interest In The Lively [Case No. 8,403], 
the prime cost and interest In [The Apol- 
lon] 9 Wheat. [22 U. S.] 376, 377, where the 
vessel and cargo are lost or destroyed, their 
actual value, "with interest from the trespass. 
The same rule also as to the partial injury, 
when ' property has been restored, demur- 
rage for the vessel, and interest; where it 
has been sold, the gross amount of sales and 
interest, with an addition of ten per cent 
where the sale was imder disadvantageous 
circumstances, or the property had not ar- 
rived at its place of destination. In [The 
Amiable Nancy] 3 Wheat [16 U. S.] 559, a 
loss by deterioration of the cargo, not oc- 
casioned by the improper conduct of the cap- 
tain, is not allowed. Probable or possible 
profits on the voyage, either on the ship or 
cargo, have in every instance been rejected. 
[The Apollon] 9 Wheat [22 U. S.] 376, 377; 
[The Amiable Nancy] 3 Wheat 552; [La Ami- 
stad De Rues] 5 Wheat 18 TJ. S.] 389. 

In none of these eases do the court recog- 
nize an allowance for counsel fees now set 
up by the plaintiffs; but they all seem to con- 
cur in adopting a rule which excludes them. 
No good reason seems to be presented for a 
distinction between the coijipensation due 
to a party injured by a marine trespass, 
and one committed on land; neither do the 
judges, in delivering the opinion of the court 
refer to such distinction as one existing. In 
the case of The Apollon [supra]. Judge 
Story observes: "Such, it is believed, have 
been the rules generally adopted in practice, 
in cases which did not call for vindictive or 
aggravated damages." And it may be truly 
said, if these rules do not furnish a complete 
indemnification, in all cases, they have so 
much certainty in their application, and 
such a tendency to suppress expensive liti- 
gation, that they are entitled to some com- 
mendation on principles of public policy 
([The Apollon] 9 Wheat [22 U. S.] 379), and 
in almost all cases will give a fair and jusli 
recompense ([The Amiable Nancy] 3 Wheat 
[16 U. S.] 561). In [The Amiable Nancy] 3 
Wheat [16 U. S.] 558, the corurt, in assigning 
their reasons for giving other damages in 
the case then before them, remark, that it 
was one of gross and wanton outrage, with- 
out any just excuse, and that, under such 
circumstances the honour of the country, 
and the duty of the court equally require 
that a just compensation should be made to 
the unoflfending neutral for all the injuries 
and losses actually sustained by him. The 
respondents in that case were the owners of 
a privateer, who were, as a rule of policy, 



held responsible for the conduct of the of- 
ficers and men employed by them, but not 
to the extent of vindictive damages. 

If the present were a case of marine tres- 
pass, I think there is no doubt that the dam- 
ages could not exceed the value of the teas, 
and interest, if they had not been restored, 
or as the result has been a restoration, the 
injury done by the seizure, which would be 
the loss in the sales by the fall in the mar- 
ket, and interest for the detention: for there 
exist none of the matters of aggravation 
which have induced courts of admiralty to 
go further. It is in their sound discretion 
to allow or refuse counsel fees, according 
to the nature of the case, either as damages, 
or a part of the costs, as in the case of The 
Apollon; but by a late case, they were al- 
lowed as costs in a case where it was ad- 
judged by the supreme court that no dam- 
ages could be claimed. They form an item 
of costs in such courts, but not in courts of 
common law. It would be legislation by 
'the common law courts, to order them to be 
taxed as costs. The expenses of prosecut- 
ing claims of the present description do not 
come within the principles established by 
the courts in causes of admiralty jurisdic- 
tion, but seem to be considered as exti-a 
damages, beyond the value and interest, 
where there is aggravation, but not other- 
wise. 

I think It is a safe rule in common law 
actions of trespass, and can perceive no 
sound reason for holding a marshal to a 
harder rule of damage than a naval or rev- 
enue officer, or the owner of a privateer. 
The same principle ought to govern all 
alike; or, if any discrimination prevails, it 
should be in favour of the defendant who 
could use no discretion, but was bound to 
do the act which has exposed him to this ac- 
tion. The case of Woodham v. Gelston, 
seems to me to be based on this rule, and 
the damages recovered In that case were 
only such as related to the property. The 
marshal fees were for seizing and keeping 
possession of the vessel. On the restora- 
tion to the plaintiff, he paid them; they 
were a charge on the property, in the na- 
ture of storage or bailment In sanctioning 
this item, the court seem to put it on the 
ground of its being a charge on the defend- 
ant, and having been paid by plaintiff, he 
was entitied to recover it back; but they 
say, if it had been a mere voluntary pay- 
ment, a deduction would have been proper. 
The other items were for wharfage and ship 
keeping, which were disallowed because 
they were after the restoration. These were 
all the claims for expenses presented in that 
case, and they all attached to the property 
taken; none related to, personal expenses in 
prosecuting the suit 

In declaring that voluntary payments shall 
be deducted, the court setUed the principle 
as to the right to charge for the marshal's 
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fees. Hiey held the Jury to strict rules, for 
they struck out an item of compound inter- 
est allowed by the yerdict 1 Johns. 157, 
138. On the principle of this case of "Wood- 
ham V. Gelston, the charges of the auction 
sales are allowable, because such sale had 
become necessary, and the expenses thereof 
became a charge on the teas. Also fire in- 
surance, which is a substitute for bailment, 
and the premium paid in place of storage. 
It is all important, that in matters of this 
kind, the principle which governs them 
should be fixed and uniform; if we once be- 
gin to diverge from the old line, it will be 
difiicult to draw and define a new one with 
accuracy. It may be thought a hardship 
that the plaintiffs shall not be allowed their 
actual disbursements, in recovering this 
property; but the hardship is equally great 
in a suit for money lent, or to recover pos- 
session of land. They are deemed in law, 
losses without injury, for which no legal 
remedy is afforded. 

I am therefore of opinion, that you can- 
not, in assessing damages in this case, al- 
low any of the items claimed by the plain- 
tiffs for disbursements; they being conse- 
quent losses only, and not the actual or di- 
rect injury to their property which they 
have sustained by its seizure and detention, 
for which alone they are entitled to recover 
damages in this case, it not beifig attended 
with any circumstance of aggravation on 
the part of the defendant Had there been 
any sudi, a very different rule would have 
been applied, by reimbursing the plaintiffs 
to the full extent of all their expenses and 
consequential losses. 

You will then carefully weigh all the evi- 
dence in the cause, and ascertain the true 
value of the teas, at the time of the levy, or 
when they could have come into market, by 
the rules of the custom house, if there had 
been no claim asserted to them by the Unit- 
ed States, other than for the duties, with in- 
terest; deducting therefrom the net amount 
of sales, after payment of duties and char- 
ges of sales, the balance will be the amount 
to which the plaintiffs will be entitled. You 
wiU consider Mr. Conard as the only defend- 
ant. The government Is no party to this 
suit, nor is there any evidence which justi- 
fies us in saying that they agreed to indem- 
nify him. That must depend exclusively 
on the discretion of congress, who are bound 
by no pledge given by executive officers. 
You will have no reference, in making up 
your verdict, to the course which may, in 
any event, be taken there, on an application 
by Mr. Conard for relief. You will award 
to the plaintiffs such sum as you may think 
them entitled to receive from the defendant, 
according to the rules of law, without tak- 
ing into view the supposed hardship on him. 
The plaintiffs' recovery Is not to be one dol- 
lar less than their legal right, though it 
might ruin the defendant; nor one dollar 



more, though you might think the public 
treasury would be opened for his relief. 

A verdict was given for the plaintiffs, and the 
damages found were 42,591 dollars 58 cents. 
Judgment was rendered accordingly. 

This judgment was affirmed on writ of error. 
6 Pet [31 U. S.] 262. 
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PACIFIC MAIL STEAMSHIP CO. v. TEN 
BALES GUNNY BAGS. 

[3 Sawy. 187.] i 

District Court D. California. Oct 23, 1874. 

Salvage. 

Sixteen thousand dollars awarded as salvage 
compensation, where both vessels belonged to 
the same owners. 
[Cited in The Colima,.Case No. 2,996; The 
Colon, Id. 3,024; Brooks v. The Adiron- 
dack, 2 Fed. 390; A Lot of Whalebone, 51 
Fed. 924.] 

Libel for salvage, 

McAllisters & Bergin, for libeliants. 
Milton Andros, for claimant 

HOFFMAN, District Judge. About one 
one o'clock in the afternoon of March 15, 1874, 
as the steamer Colima was prosecuting her 
voyage from Panama to this port, a sudden 
jar or shock was felt followed by the immedi- 
ate stoppage of her engines. On examination 
it was found that three blades of her pro- 
peller were broken, and that her steam mo- 
tive power was, in consequence, unavailable. 

Sail was at once made upon the ship and 
she was headed for the land. About six In 
the evening she came to anchor imder Cerros 
island, distant southerly from the port of San 
Diego about 292 miles, and from Cape St Lu- 
cas, northerly, about 420 miles. An officer 
was immediately sent ashore to hoist a signal 
of distress on the island, and in the morning 
a boat was dispatched for San Diego with in- 
structions to intercept and send to the assist- 
ance of the Colima, any steamer that might 
be fallen In with, or, in case none was met, to 
proceed to San Diego and communicate by 
telegraph with the agents of the Pacific Mail 
Steamship Company, at this city. On the suc- 
ceeding day another boat was dispatched 
southward to Cape St Lucas with similar in- 
structions as to any steamer which might be 
met. 

The latter, after a navigation of several 
days, fell In with the steamship Arizona, 
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bound for* San Francisco, and the master, on 
learning tlie situation of the Colima, proceed- 
ed -without delay to Cerros island, where lie 
arrived on the morning of the 25th. [Prepar- 
ations were at once made for towing the Co- 
lima, and on the evening of the same day the 
vessels started for this port, where they ar- 
rived on the morning of March 30. The dis- 
tance from Cerros island to San Francisco is 
ahout 730 miles. The voyage of the Arizona 
was lengthened by her entering upon the 
service some two and a half or three days. 

Her deviation was not considerable, as the 
usual course of steamers along the coast is, in 
fine weather, not far from the island, and such 
was in fact the position of the Colima when 
the accident occurred. Both vessels belonged 
to the same owner, the Pacific Mail Steam- 
ship Company, and the present suit is brought 
against a portion of the cargo of the Colima 
for a salvage- compensation, with the under- 
standing that the covui: shall determine the 
whole amount of salvage, if any, to be paid 
by the cargo; such amount to be afterwards 
apportioned amongst the shippers, according 
to their respective interests. 

The cause of the accident is somewhat ob- 
scure. On examination here, it was found 
that out of the four Wades of her propeller, 
three were entirely gone, and of the fourth 
one-half remained. The esrtemal appearance 
of the casting indicated no defect, but on 
close inspection of the iron at the place of 
fracture it was found to be slightly porous or 
honey-combed, showing an original defect in 
the manufacture. The experts testified that 
they knew of no test by which this defect 
could have been detected. 

The vessel, with the same propeller, had 
very recently made a voyage from New Xork 
to this port without accident She had then 
proceeded to Panama, and had accomplished 
about three-quarters of her return trip, when 
the accident occurred. At the time it hap- 
pened, the sea was calm and the weather 
moderate. The vessel was going at her usual 
rate of speed. 

That the defect in the casting impaired the 
strength of the propeller is obvious, but wheth- 
er sufficiently so to account for its break- 
ing under the circumstances, the engineer 
was unable to form an opinion. If the defect 
was such as to render the vessel unsea- 
worthy from the time she was bmlt, it is diffi- 
cult to understand why it did not sooner dis- 
close itself; on tiie other hand, if it was not, 
it is equally difficult to account for the acci- 
dent No rocks or other objects upon which 
the propeller might have struck are known to 
exist in the part of the ocean where the acci- 
dent occurred. The advocate for the claim- 
ant contends that the accident was caused by 
a latent defect in the means employed by the 
carrier, the consequences of which the law 
requires him to bear. That this defect consti- 
tuted a breach of his implied warranty of sea- 
worthiness of 'the ship, and that as the car- 
rier and the salvor are the same corporation. 
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he cannot recover as salvor a compensation 
from the shipper, which he would, as carrier, 
be obliged to reimburse. 

In the view I take of this case, it is unneces- 
sary to determine whether the accident was 
solely caused by the defect in the propeller, 
and whether that defect was such as to render 
the vessel unseaworthy, and the carrier liable 
for its consequences tmder the rules of the 
conunon law by which the liabilities of cu- 
rlers are determined. 

The cargo of the Colima was shipped under 
bills of lading which provided, among other 
things, that the vessel should not be liable 
"for accidents, loss and damage from machin- 
ery, boilers and steam, or from accidents or 
perils of the seas, or of land and rivers, or of 
sail or steam navigation, of whatever kind or 
nature whatsoever." 

Although these stipulations would not avail 
to exonerate the carrier from liability for dam- 
ages caused by his actual negligence, yet, if 
they are to have any force at all, they must 
exempt him froin liability for the conse- 
quences of a secret defect which no diligence 
could discover or guard against, and where 
the previous history of the vessel afforded the 
strongest grounds for the belief that it could 
not exist The point was expressly ruled in 
the case of the Miranda, 4 Mar. Law Cas. 
440, after extended argument 

That case bears in all its details so striking 
a resemblance to the cases at bar, that if its 
authority be admitted, it Is decisive on eveiy 
point raised in the latter. The Miranda, like 
the Colima, became disabled at sea by an acci- 
dent to her machinery, and was towed into 
port by the Roxana, a vessel belonging to the 
same owners. The value of the property was 
considerable, and service occupied about two 
days. The owners of the Roxana claimed 
salvage on the cargo of the Miranda. It was 
contended for the defence: 

1. That the owners of the Roxana were 
bound to carry and deliver the cargo laden 
on board the Miranda, to London. That they 
would not have fulfilled this contract unless 
they had rendered assistance to the Miranda, 
and that this assistance must therefore be 
considered as an act done for the sole ben- 
efit and advantage of the owners of the Rox- 
ana. 

2. That implied in the contract between the 
owners of the Roxana and the owners of the 
cai-go of tlie Miranda, there was a warranty 
of the seaworthiness of the Miranda. That 
the accident arose from the breach of such 
warranty. And that the owners of the 
Roxana were therefore liable for all the con- 
sequence's of such breach, and so were not en- 
titied to salvage remuneration for averting 
a loss which, if it had happened, would have 
fallen on themselves. 

Both of these defences were overruled. As 
the first was not insisted on at the argument 
of the cases at bar, it is unnecessary fmther 
to advert to it The state of facts under 
which the second defence was interposed. 
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was identical witli those in the case of the 
CoUma. 

The shaft of the Miranda broke in fair 
weather and without any assignable cause, 
except a latent defect existing at the com- 
mencement of the voyage. The hill of lading 
contained a clause exempting the vessel from 
liability for non-performance of the contract, 
caused by "accidents, or damage from ma- 
chinery, boilers and steam." The terms of 
the bills of lading in the cases at bar are "ac- 
cidents, loss and damage from machinery, 
boilers and steam." 

As to the nature of the exemption thus cre- 
ated, Sir R. Phiilimore, delivering the judg- 
ment of the court, said: "But I think the 
true question in the case is, does the excep- 
tion 'accidents from machinery,' include the 
present case? I must come to tiie conclusion 
that the accident in quesiion finds its place 
among the excepted perils; it is, therefore, 
unnecessary for me to discuss the able argu- 
ment .which has been addressed to the court 
with respect to a warranty of seaworthiness 
being implied in the contract." 

The libeUants in the case at bar being thus 
found not to b^ liable as carriers for the 
consequences of the accidents to the machine- 
ry, they are entitled to claim as salvors a 
reasonable compensation for their service to 
the cargo. The amount to be allowed will 
be determined on a consideration of all the 
circumstances. 

The Colima, at the time she was taken into 
tow by the Arizona, though not in immediate 
peril, was in an exposed and somewhat dan- 
gerous position. If a gale from the south 
or southeast had suddenly arisen, she would, 
in all. probability, have gone ashore. And 
even if it had come on gradually there is some 
doubt whether she would have been able to 
put out to sea. Capt. Lappidge is of opinion 
that she could not have done so; but this 
opinion involves the supiwsition that her 
master voluntarily put her in a position from 
which it was impossible with any wind to 
extricate her. I incline to think, therefore, 
that under favorable circumstances she might 
have succeeded in getting to sea. She woifld 
thus have avoided an impending shipwreck, 
but she would not have secured her final 
safety— nor the accomplishment of her voy- 
age. With the winds which prevail at that 
season of the year, an attempt to reach San 
Francisco by the use of her sails would have 
been hazardous— it could, if practicable at all, 
have been accomplished only after a protract- 
ed voyage, before the expiration of which her 
provisions would have been exhausted. She 
had on board 285 passengers and the ship's 
crew. 

The entire cargo was destined for San Fran- 
cisco. Its delivery at the earliest practicable 
moment was, no doubt, of great impoitance 
to its owners. To reach its destination at all 
it must either have been transhipped, or the 
vessel on which It was laden must have been 
towed, up, as was in fact done, and by this 



means it arrived after a detention far less 
than would otherwise have been incurred. 

All these ingredients constitute a meritori- 
ous salvage service, from which the owners 
of the cargo have derived great benefit "On 
the other hand, I must remember" (applying 
the language of Sir E. Phiilimore, in The 
Miranda, mutandis mutatis, to this case), 
"that the Oolima was owned by the owners 
of the Arizona; that the owners of the Ari- 
zona were earning freight for the carriage of 
the cargo of the Colima; that no material 
deviation occuiTed to the Arizona as she 
towed the Colima to the port to which she 
was herself bound. I must also bear in mind 
that the weather was, with some inconsidera- 
ble exceptions, fine, and that there was no 
appreciable danger." 

It must also be remembered that San Fran- 
cisco was the only port on the coast where 
the Colima could be repaired, -and that for 
that purpose she must necessarily have been 
towed thither. The interest of the owners 
as well as regard for the safety of the pas- 
sengers, would have requured them to ac- 
cept the services of the Arizona, even If there 
had been no cargo on board. 

Another consideration is, I think, entitled to 
much weight The Pacific Mail Steamship 
Company is the owner of a fieet of steam- 
ships plying regularly between this port and 
Panama. Except when they avoid the land 
during fogs, their course is, probably, nearly 
uniform, and confined within a compai-atively 
narrow belt of the ocean. 

In case of accident they may count with 
tolerable certainty upon being able to inter- 
cept and obtain assistance from other vessels 
of the line. If such assistance when af- 
forded is to be accounted a salvage service of 
a high order of merit, and to be compensated 
as if rendered by a stranger vessel, a direct 
encouragement is held out to the company to 
relax the diligence which It is tJieir duty to 
exercise, and to send their vessels to sea with 
imperfect or unreliable machinery. 

Actual negligence can rarely be proved, for 
the best machinery is liable to accidents. 
And the company might in almost every in- 
stance demand and receive a salvage com- 
pensation for performing a service, the ne- 
cessity for which arose from the negligence of 
its agents, and the inconvenience of affording 
which, falls chiefly, if not exclusively, on 
the passengers and owners of the cargo on 
board the salving vessel. 

The service seems to have been somewhat 
severe and straining upon the Arizona. She 
sustained, however, no serious injury, al- 
though repairs were necessary to remedy 
some derangement to her machinery. The 
cost of these is not shown. It was, probably, 
inconsiderable. 

In the case of The Miranda the value of 
the ship was £15,000; of the cargo, £18,755; 
of the freight In course of being earned, £1,875; 
total, £35,630, stated by Sir K. Phiilimore as 
about £36,000, or §180,000. On this value he 
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decreed £350, less than one per cent, and this 
allowance induded compensation for the loss 
of a ha-wser valued at £i5. 

The estimated value of the Colima is $500,- 
000; of her cargo, $700,000; freight, $40,000, 
In gold. But in this estimate the market 
value of the cargo is given. It shouW, there- 
fore, he reduced by deducting the freight. 
The total contributory value will, therefore, 
be about $1,200,000. The Rosana was delayed 
on her voyage forty hours, the Colima from 
two and a half to three days. The value of 
the coal consumed by the Roxana during her 
forty hours' detention was about $190. The 
value of the coal consumed by the Colima dur- 
ing two and a half days was from twelve to 
eighteen hundred dollars. 

Guided by the analogies afforded by the 
case so often cited, I shall award the sum of 
$16,000 to be paid by the owners of the cargo 
laflen on board the Colima. 
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PACIFIC RAILROAD CO. v. LEAVEN- 
WORTH. 

ri Dill. 393; 1 3 Chi. Leg. News, 306; 5 West 
Jur. 306.1 

Circuit Court,, D. Kansas. 1871. 

Municipal Contkol over Streets — Rights and 
Remedies. 

1. Under fhe statutes of Kansas, a railroad 
company is forbidden to construct and operate 
its roads upon the streets of an incorporated city 
"without the assent of the corjHjrate authorities." 

2. Under this statute, the city authorities are 
not limited to a simple granting or denial of the 
right of way, but they may prescribe conditions 
on which they will give their assent, and if these 
are lawful and proper and are accepted by the 
railroad company, they are binding upon the 
parties. 

[Cited in Union Pac. R. Co. v. Merricis Coun- 
ty, Case No. 14,383.] 

[Cited in brief in Frankford & S. P. 0. P. 
Ry. Co. V. Philadelphia (Pa. Sup.) 4 Atl. 
551. Cited in State v. Mayor, etc., of Bay- 
onne. 55 N. J. Law, 241. 26 Atl. 81; Omni- 
bns R. Co, V. Baldwin. 57 Cal. 167; Union 
Depot R. Co. V. Southern Ry. Co., 105 Mo. 
571, 16 S. W. 922; Moundsville v. Ohio R. 
R. Co., 37 W. Va. 107, 16 S. E. 519.] 

3. Accordingly, where the right of way along 
a street was granted by a city, on condition that 
the company should build a depot in a certain 
part of the city and grade, rip-rap, and pave the 
street it used, and the company agreed to accept 

1 FReported by Hon. John F. Dillon, Circuit 
•Tudge, and here reprinted by permission.] 



it on these terms, it was held that it could not 
hold and enjoy the grant, and not comply with 
the conditions on which it was made. 
[Cited in Omnibus R. Co. v. Baldwin, 57 Cal. 

165; Moundsville v. Ohio R. R. Co., 37 W. 

Va. 107, 16 S. E. 519.] 

4. An ordinance and contract, special in their 
terms, construed to give the city a right to re- 
enter and take possession of the street and re- 
move the railroad track on the failure of the * 
company to comply with the conditions of the 
ordinance granting to it the right of way. 

5. The principles, which wiU, in such cases, 
govern the chancellor in granting or denying a 
temporary injunction against the city, to restrain 
it from taking possession of the street, and re- 
moving the rails, and preventing the running of 
the trains of the company, considered.- 

On motion for an injunction. The com- 
plainant, the Pacific Railroad Company (of 
Missouri) is a corporation chartered by the 
state of Missouri, and it built and is operat- 
ing a road from St. Louis to the Kansas state 
line. By virtue of its charter/ it leased the 
road of the Missouri River Railroad Compa- 
ny, extending from the state line of Kansas 
to the city of Leavenworth, and it likewise 
leased on the 28th day of September, 1870, 
the road of the Leavenworth, Atchison, & 
Northwestern Railroad Company, extending 
from Leavenworth to Atchison, in Kansas. 
Substantially, the present controversy is be- 
twesn the complainant (the Pacific Railroad 
Company of Missouri) and the city of Leaven- 
worth, and relates to the rights of the parties 
under the ordinances and contracts herein- 
after mentioned. By the statutes of Kansas, 
It is provided that the assent of the corporate 
authorities of cities is necessary before a rail- 
road company is authorized to lay down its 
track and operate its road in the streets of 
a city. Gen. St Kan. 202. With this statute 
in force, the city of Leavenworth, on the 13th 
day of January, 1869, passed an ordinance 
granting the right of way to the said Leaven- 
worth, Atchison, & Northwestern Railroad 
Company through the city upon the public 
streets, or ways thereof (along Water street 
and the levee), "upon the condition and re- 
strictions" in the ordinance set forth. Among 
these conditions, one was, that the said rail- 
road company should construct and maintain, 
between certain streets named, and within 
a specified time (one year), "all of the freight n 
and passenger depots used and required for 
the transaction of the business of said com- 
pany in said city." The character of the 
buildings thus to be erected is particularly 
described. Among these conditions, also, was 
one that the "railroad company shall, within 
one year, under the direction of the city en- 
gineer, grade, rip-rap, and pave the levee, 
and that the said levee shall be so completed 
as to form a uniform and straight line from, 
&c., to, &e., and provided, further, that where 
it is necessary to remove the present rock 
levee for the purpose of laying their track, 
the company shall repave the same in as 
good condition as before they removed it" 
The ordinance provides that it shall not 
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take effect so as to confer the right of way 
until a contract is executed between the com- 
pany and city, binding the former to Iceep 
and obserre the requirements of the ordi- 
nance; which contract, it may be mentioned, 
was subsequently duly entered into and sign- 
ed by the respective parties. The ordinance 
contains this provision as to the rights of the 
city, in case the company fails to comply with 
its agreement, to wit: "Provided, that if the 
said railroad company shall fail to perform 
either of the above specifications and agree- 
ments, the right of way hereby granted shall 
cease, and the city of Leavenworth shall have 
the right to re-enter and take possession of 
all the public grounds of the city over which 
the said company shall have constructed its 
road by virtue of this grant." 

Subsequently, the city twice extended the 
time for completing the work required of the 
company, but reserving otherwise all of its 
rights. It is admitted that the extended time 
has espii'ed, and that the company has not 
yet erected any depot buildings, nor com- 
menced their erection; nor has the company 
finished the work on the levee required to 
be done by the ordinance and contract; but 
it is alleged and shown that it entered upon 
its performance and has expended therein 
about thirty thousand dollars. In the lease 
of the Leavenworth, Atchison, & Northwest- 
ern Railroad to the complainant, no reference 
is made to the ordinance and contract with 
the city of Leavenworth, nor is there any as- 
■ sumption by the complainant of the duties 
and obligations of the lessee in the premises. 

After the passage of the original ordinance, 
and the making of the contract in conformity 
therewith, the company laid down its track 
on Water street as authorized by the ordi- 
nance, and continued to use the same until its 
road was leased to the complainant, and after 
that the complainant continued to use the 
same until forcibly prevented by the city, on 
or about December 30, 1870. 

On the 23d day of December, 1870, the city 
council of Leavenworth passed an ordinance 
reciting the former ordinance of January 13, 
1869, granting the right of way to the Leaven- 
worth, Atchison, & Northwestern Railroad 
Company on certain terms, and the failure lof 
the company to comply therewith, and enact- 
ing that the city elects to consider all of said 
contracts rescinded and at an end, and de- 
clares the right of way therein granted to 
have ceased, and that the city elects to re- 
enter and resume possession of all the public 
grounds over which the road of the company 
is constructed. The marshal of the city is or- 
dered to re-enter and take possession accord- 
ingly, and notify the company thereof. The 
city marshal, by resolution of the council 
passed December 30, 1870, was instructed 
"to maintain the rights of the city at all haz- 
ards, and with such force as may be neces- 
sary, and that if the railroad company, or any 
person shall run, or move, or offer to run or 
move any car or engine on or over the said 



[18 Fed, Cas. page 954] 

levee. Water street, or public grounds of the 
city, to remove so much of the railroad track 
as may be necessary to prevent it." These 
orders the marshal obeyed, and took posses- 
sion of the said grounds, and removed por- 
tions of the track, and by reason of such pos- 
session, forcibly taken and held, prevents the 
complainant from operating said road through 
the city, and no trains have run through the 
city, or to Atchison since that time. The bill 
sets forth the above facts, and that the dam- 
age thereby caused is irreparable, stating the 
facts showing it to be so. 

The bill alleges no excuse for the company's 
failure to perform the agreements respecting 
the depot buildings, and levee, except that it 
charges that the city had no lawful power 
to require the company to erect depot build- 
ings, and the company had no lawful power 
to agree to grade, rip-rap, and pave the levee. 
The bill makes the said Leavenworth, Atchi- 
son, & Northwestern Railroad Company, as 
well as the city of Leavenworth, defendants, 
and prays for an injunction to prevent the 
city, or its officers, from interfering with the 
use of the railroad track through the city by 
the complainant, and for general relief. 

On the bill and exhibits and certain af- 
fidavits, the complainants moved the circuit 
judge, at his chambers, on the 9th day of 
January, 1871, for the allowance of a tem- 
poraiy injunction; and It was upon this mo- 
tion that the subjoined opinion was given. 

Crozier, Stillings, Hurd & Fenlon, for com- 
plainants. 
MeCahon & Moore, for the city. 

DILLON, Circuit Judge. This is an appli- 
cation by the Pacific Railroad of Missouri for 
a temporary injunction against the city of 
Leavenworth to prevent it from interfering 
with the complainant's use within the city, 
of the track of the Leavenworth, Atchison, & 
Northwestern Railroad Company, of which 
latter company the complainant is the lessee. 

The legal rights of the complainant to the 
use of the streets of the city, are wholly de- 
rived from the l-eavenworth, Atchison & 
Northwestern Railroad Company, and can 
mount no higher than their source. The 
rights are derived from the ordinances and 
contracts referred to in the statement of the 
case. 

By a statute of the state of Kansas it is en- 
acted that "every railway corporation may 
construct its road across, along, or upon * * * 
any street, highway, &c., but the company 
shaU restore the same to its former state, 
&c. Nothing herein contained shall be con- 
strued to authorize the construction of any 
railroad not already located, in, upon, or 
across any street in. any city incorporate, or 
town, without the assent of the corporate au- 
thorities of such city." Gen. St Kan, 1868, 
p. 202, tit "Corporation," § 47. This statute 
went into, effect November 1, 1868, before the 
location of the Leavenworth, Atchison, & 
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Northwestern Eailroad, and it was in force 
at tlie time when the ordinance of January 
13, 1869, was enacted, and remains unre- 
pealed. The city, of Leavenworth is incorpo- 
rated as a city of the first class. It is un- 
necessary to inquire what would he the :;e- 
spective rights of the railroad company, and 
of the city, if tliis statute were not in force^ 
or did not apply to them. 

The power of the legislature over private 
corporations (section 1, art. 12, Const Kan.) 
and over all public or municipal corporations, 
and over the uses -to which public streets and 
highways may be devoted, is such that it 
cannot be doubted that it was entirely com- 
petent for it to enact that the company should 
not construct its road in the streets of an in- 
corporated city, without the assent of its au- 
thorities. City of Clinton v. Cedar Rapids 
& M. B. Co., 24 Iowa, 455; People v. Kerr, 
27 N. T. 188; Com. v. Erie R. Co., 27 Pa. St. 
339, 354; Moses v. Pittsburgh, Ffc. W. & C. 
R. Co., 21 m. 516; Springfield v. Connecticut 
R. R., 4 Gush. 63. 

The legislature of Kansas did so enact in 
the words above quoted; and under that stat- 
ute no railroad company could construct its 
road upon the streets of Leavenworth "with- 
out the assent of the corporate authorities 
thereof." It has been argued in behalf of 
the complainant that this statute simply 
clothes the city with the power to say "yea" 
or "nay,*' but that it does not authorize it to 
stipulate for terms or conditions. But in this 
view I cannot concur. Its power is complete; 
and it was undoubtedly the design of the 
le^slature that the city authorities, as the 
representatives and guardians of the public 
interests of the city and its inhabitants, 
should have the power to prescribe, as con- 
ditions of giving their assent, such lawful 
and proper terms as they deemed expedient 
In point, see Northern Cent R. Co. v. City 
of Baltimore. 21 Md. 93. 

In the e'sercise of this authority the city 
said to the company, you may construct your 
road along Water street upon, inter alia, two 
conditions: 1. You shall, within a given time, 
build depot buildings, of a given character, 
and at a specified place. 2. You shall also 
grade, rip-rap, and pave the levee (which is 
part of "Water street, and on and along which 
the right of way is granted). To this the 
company agreed, not only by accepting of the 
grant of the right of way on these conditions, 
but by executing a contract "to this effect 

It is now insisted by t^e company that the 
city has no lawful power to contract for the 
erection of depot buildings, and hence so 
much of the ordinance and contract as relates 
to this subject is in excess of its authority, 
and void. My opinion" is otherwise: and it is 
strengthened by an examination of the ex- 
tensive powers with which it has been the 
policy of Kansas to clothe its municipal cor- 
porations. Gen. St Kan. 1868, c. IS, art 1, 
p. 129; Id. p. 163, pL 25. It is also objected 
by the complainant that the railroad compa- 



ny had no authority to agree to grade, rip- 
rap, and pave the streets of a city, and that 
its agreement to do so In this instance, is ul- 
tra vires and void. 39 Eng. Law & Eq. 28, 
37; 30 Eng. Law & Eq. 120. In the case 
now before me, the work which the com- 
pany agreed to do tu consideration of the 
right of way granted, seems to be upon "or 
connected with the street occupied, and there 
is nothing in the record to show that more 
was required of the company than was rea- 
sonable under the circumstances, and nothing 
to show that the company would not be bene- 
fited as well as the city, by the making of 
the required improvements. If the use of a 
street by a company by reason of the grade 
adopted, or other peculiarities of situation, 
would cause an expenditure of money by the 
city to put the street in repair or fit it for 
use, it would seem to be competent for the 
city to make the grant of the right of way 
conditioned on the payment of so much mon- 
ey. If so, may it not require, as the condi- 
tion of giving its assent, that wOrk of such 
a character and to such an amount shall be 
done upon the street^ and if the company 
agree to do this, and accept the grant ac- 
cordingly, may it keep and enjoy the grant 
and be heard to say that its agreements, in 
consideration thereof, are ultra vires? I 
think not 

For the purposes of this application, the or- 
dinance of January 13, 1869, and the contract 
executed In pursuance thereof, must be taken 
to be binding upon the parties. Confessed- 
ly, this contract has not been performed by 
the company. It has not performed, nor 
even entered upon the performance of the 
agreement to erect depot buildings. It has 
only performed, in part, its agreement in re- 
spect to the street The bill as now framed, 
sets forth no excuse for the non-performance, 
and does not aver a readiness or even an in- 
tention hereafter to perform the contract 
On the contrary, the complainant says that 
as between it and its lessor it is the duty of 
the latter to perform this contract -and to 
maintain it in the possession and use of the 
road; but with this dispute, the city has, as 
I conceive, no concern. The company, then, 
not having kept the contract, with the city, 
and setting forth no equitable excuse for the 
failure, was the city authorized to take pos- 
session of the street, and prevent the further 
use of it by the company? Upon this point 
my opinion is with the city. This opinion 
rests upon a construction of the ordinance 
which granted the right of way. It seems 
to have been very carefully drawrL It is im- 
possible to read the ordinance and its vari- 
ous amendments, without perceiving that the 
city feared, or at least contemplated, a failure 
on the part of the .company to keep its en- 
gagements, and in that event provided a rem- 
edy, to which the company agreed. This was 
that "the right of way hereby granted shall 
cease, and the city shall have the right to re- 
enter and take possession," &c. In re-en- 
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tering and taking possession the city has done 
nothing but that which the company agreed 
it might do in the contingency of a failmre to 
perform its agreement. 

Whether the things to be performed by the 
company are conditions subsequent, as claim- 
ed by the city, or mere covenants, as contend- 
ed by the company, it is not perhaps material, 
on this application, to decide. This depends 
upon the intention. 4 Kent, Comm. 135, 136. 
And altliough courts incline against condi- 
tions, they will or should carry out the inten- 
tion of the parties; and my opinion is that 
the parties here intended that the city should 
nave the right to take possession on the 
failmre of the company to keep its contract. 

It has been strenuously maintained by the 
counsel for the city that its marshal having 
removed the track of the company and taken 
possession of the street, the injury complain- 
ed of is consummated— a fait accompli— and 
that it is not the province of an injunction 
to command a party to undo what is already 
done. Wangelin v. Goe, 50 III 459, and au- 
thorities cited and reviewed. But this is a 
different case from the one cited, and depends 
upon different principles. I refuse the in- 
junction not on this ground, but on the 
ground that the company is in default and 
the city is only pursuing a remedy which is 
given to it by the contract of the parties. 

But were the city in the wrong and the 
company not, and the former had, without 
right, interfered with the operation of a long 
and important line of railroad, causing a 
break as shown of about three miles, which 
has resulted in stopping the operation of the 
road to the north, there can be no doubt but 
that it would be a case where nothing but an 
injunction would be adequate to protect the 
rights of the company, and those of the pub- 
lic. The injunction would not issue to com- 
mand the city to restore the rails it had re- 
moved, but to restrain it and its servants 
from further interference with the company 
in the use of the right of way granted to it 
by the. city. Upon the case made, the in- 
junction asked must be denied. Injunction 
denied. 

Subsequently, upon representations that the 
complainant would adapt its bill to the views 
above expressed; that it was suffering ir- 
reparable damage by the break in its line, 
and the public great inconvenience; that the 
use of the street by the company pending the 
litigation would occasion no considerable, if 
any actual, injury to the city, or inconven- 
ience to its inhabitants; that it was willing to 
give the most ample security to" the city to 
abide the result of the suit, &a, the following 
order, in substance, was made as expressing 
the conditions on which a temporary injunc- 
tion would be allowed. This order proceeds 
it wiU be observed upon the idea that the 
contract is binding, but that a court of equity, 
in view of part performance by the com- 
pany, the fact that the complainant was an 



■assignee and not in actual default, and of the 
public interests involved, would or might 
have the right to relieve against the forfei- 
ture, the city seemed to be enforcing. It was 
stated by counsel for the city that its purpose 
Yas not to stop the operating of the road 
through the city, but to <:ompel the company 
to comply with its contract. 

Ordered, that if the complainant will amend 
its bill so as to admit the obligation to com- 
ply with the ordinance and contract, and wiU 
give security in the sum of §50,000 that it 
or its lessor will at once enter upon the work 
of erecting the depot buildings and complet- 
ing the work on the levee and street with rea- 
sonable despatch, and abide all the orders and 
the final decree of the court, that an injunc- 
tion will be allowed to restrain the city, un- 
til further order, from all interference with 
the complainant in the use of the right of 
way granted by the ordinance [of the city, 
and the right is reserved to the city to move 
to dissolve it because this order is not com- 
plied with.] 2 Ordered accordingly. 

NOTE. The legislature has the power to au- 
thorize the building of a railroad on a street 
or highway, and may directly exercise this pow- 
er or deToIve it upon the local or municipal au- 
thorities. Mercer v. Pittsburgh, Ft, W. & O. 
R. Co., 36 Pa. St. 99; Moses v. Pittsburgh, Ft. 
W. & C. R. Co., 21 111. 516; Murphy v. Ghiea- 
go, 29 III. 279; New Orleans & C. R. Go. v. 
Second Municipality of New Orleans, 1 La. 
Ann. 128, 9 La. Ann. 284; Geiger v. Filor, 8 
Fla. 325; Springfield v. Connecticut River R. 
Co., 4 Cush. 63; Tate v. Ohio & M. R. Co., 7 
Ind. 479. See New Albany & S. R. Co. v. 
O 'Daily, 13 Ind. 353, 12 Ind. 551; People v. 
Kerr, 27 N. Y. 188; City of Clinton v. Cedar 
Rapids & M, R. Co., 24 Iowa, 455; Lackland 
V. North Missouri R, Co., 31 Mo. 180. But 
where the public have only an easement in the 
street or highway, it has been often, but not 
always, held that against the proprietor of the 
soil the use of the street or highway for the 
purposes of a railroad is an additional burden 
or servitude, of which, under the constitution, 
he cannot be deprived witiiout compensation. 
Mahon v. New York Cent. & H. R, R. Co., 24 
N. Y. 658; Carpenter v. Oswego & S. R. Co., 
24 N. Y. 655; Gray v. St Paul & P. R. Co., 
13 Minn. 315 (Gil. 289); Williams v. Natural 
Bridge Plankroad Co., 21 Mo. 580; Ford v. 
Chicago & N. W. R. Co., 14 Wis. 616. And 
this, says Judge Cooley, appears to be the 
weight of judicial authority. Const. Lim. 549. 
A different rule has been applied where the fee 
of street is in the city corporation and not in 
the adjoining owner. See Lexington & O. R. 
Co. V. Applegate, 8 Dana, 289; Williams v. 
New York Cent & H. R. R. Co., 16 N. Y. 97, 
obiter; Wager v. Troy Union R. Co., 25 N. Y. 
526; note observations p. 533; City of Clinton 
V. Cedar Rapids & M. R. Co., supra; People v. 
Kerr, supra; Protzman v. Indianapolis & O. 
R. Co., 9 Ind. 467; 13 Ind. 353, supra; Moses 
V. PittsburglL Ft. W. & C. R. Co., 21 111. 522. 
See Cooley, Const Lim. 555^ 556, and notes. In 
the absence of special restriction there is much 
to recommend the doctrine of the plenary power 
of the legislature over all streets and highways 
and public places, and. their uses, which is as- 
serted in the Pennsylvania cases, the leading 
one of which is the Case of Philadolnhia & 
T. R. Co., 6 Whart. 25; affirmed, 27 Pa. St. 
339, 354: criticised, Williams v. New York 
Cent & H. R. R. Cfo., 16 N. Y. 97, 106. See, 

2 [5 West Jar. 314.] 
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also, O'Connor y. Pittsbursb, 18^ Pa. St. 187, 
189; Com. v. Passmore. 1 Serg. & R 217; ap- 
proved, Chicago V. Bobbins, 2 Black (b7 U. b.) 
423. Remedy by injunction by and against city 
corporation. City of Clinton v. Cedar Kapids 
& M. R. Co.. 24 Iowa. 455. 482. note; North- 
ern Cent. B. Co. v. City of Baltimore. 21 Md. 
93; Morris, &e., R. Co. v. City of Newark, 2 
Stockt. [10 N. J. Eq.] 352. 
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Case KTo. 10,650. 

Es parte PACKARD. 

In re BUTLER. 

[1 Lowell, 523.]! 

District Court, D. Massachusetts. 1871. 

MOKTGAGE POK ADVANCES— USE OV PBOCEEDS. 

If a mortgage is for money advanced at the 
time, and the mortgagor assures the mortgagee 
that the money is to be used in his business, and 
there is no evidence that these statements were 
false, the mortgage must be held valid, though, 
it was given out of the ordinary course of the 
trader's business. 

[This was a petition by DeW. C. Packard 
for the payment to Mm of the purchase 
money of goods mortgaged by the bankrupt 
B. Butler.] 

H. 0. Hutehins, for mortgagee. 

T. P. Nutter, for assignee. 

LOWELL, District Judge. This case U- 
lustrates the difficulties -which surround the 
construction of the thirty-fifth section of the 
bankrupt act [of 1867 (14 Stat. 535)]. Taken 
abstractly it is difficult to distinguish this 
transaction from that arising under the 
same bankruptcy, in -which the mortgage 
-was decided to be voidable by the assignee, 
and yet I have no doubt that this mortgage 
is valid. See Es parte Mendell [Case No. 
9,418]. 

The mortgage here, as in that case, was of 
the whole stock in trade in one of the two 
shops kept by the bankrupt, and was out of 
the ordinary course of Ms trade. The dif- 
ferences are that this mortgage was -two 
months earlier than that, before the debt- 



1 [Reported by Hon. John Lowdl, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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or's affairs were desperate, and was given 
for money advanced at the time, without 
any cause of suspicion excepting the fact it- 
self that such a mortgage was offered as 
security. In the former case it was impos- 
sible to doubt that the whole transaction 
was an attempt to prefer a particular cred- 
itor, and that the mortgagee might have as- 
certained the facts by the slightest inquiry. 
Indeed I expressed a decided opinion that 
he must have been acquainted with the na- 
ture of the affair, and intimated that he 
might prove his innocence and save his 
money by requiring the assignee to sue the 
preferred creditor for his benefit. If I am 
rightly informed no such action was taken, 
and the case, after some preliminary pro- 
ceedings by way of appeal, was settled on 
the footing of my decree. The money that 
was borrowed of this petitioner went to pay 
several different persons, but in such a way 
That the assignee admits he could not fol- 
low it, and it seems the lender was told by 
the borrower that he was "all right;" that 
he needed the money for use in his busi- 
ness, and that he expected to receive a cer- 
tain sum within a short time in a way that 
he explained. There is notMng to contra- 
dict this, nor even to show that the state- 
ments were not true, excepting that it now 
appears certain that Butler must have been 
insolvent at the time; that he knew he was 
insolvent, or that he really paid this money 
out with any intent to commit a fraud of 
any kind is not proved. Every case of tMs 
sort must be decided on its own facts, and 
it will never be possible to lay down any 
general formula applicable to all cases. 
The intent to prefer a creditor necessarily 
involves the idea of an expectation of pay- 
ing some others less than their whole debt, 
and tMs expectation Is not always proved 
by the proof even of a known insolvency; 
there jnust be a fear or anticipation of stop- 
ping payment, which, indeed, may often be 
inferred from insolvency, or from acts 
which have a tendency to produce it, but 
which is to be decided as a fact in each 
case. Here it is not shown to my satisfac- 
tion that the borrower Intended to use the 
money by way of preference, nor that the 
lender could have ascertained such an intent 
by inquiry, I shall not readily assent to a 
sweeping rule prohibiting insolvent persons 
from borrowing money on mortgage, even of 
their stock in trade, nor to one requiring • 
mortgagees to see to the application of the 
money they lend. If it be "true that the pe- 
titioner was put upon inquiry, it seems that 
he was not likely by any usual inquiry to 
discover any thing to prevent his lending 
the money. AVhile it is true, as I held be- 
fore, that a mortgage may be avoided If the 
mortgagee is pri-^y to a preference, even 
though -the preferred creditors themselves 
are innocent, yet this case does not come 
within that rule, because neither is a pref- 
erence proved, nor knowledge or means of 
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knowledge on the part of the mortgagee. 
The burden of proof that the thirty-fifth sec- 
tion casts upon one who takes security out 
of the course of business is met by the un- 
controlled evidence of the bankrupt Peti- 
tion of the mortgagee for payment to him 
of the purchase money of the mortgaged 
goods granted. 



PAOKAKD (BAOHMAN v.). See Case No. 
709. 

PACKARD (DOWSON v.). See Case No. 4,- 
049. 
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PACKARD et al. v. GILBERT et &L 

[4 Betts, 0. C. MS. 87.] 

Circuit Cotirt, S. D. New York. April 25, 1846. 

Patests — First DiscovEUEn — Abandonment. 

[This was an action by Austin Packard and 

others against L. Gilbert and I. Wilson.] 

NELSON, Circuit Justice. 1. The subject 
matter in contestation, as shown by the case, 
was whether the patentee was the first and 
original discoverer of the thing patented. The 
cause did not turn, as supposed by the plain- 
tiff, on the effect of a limited use of the in- 
vention by others before the patent was 
granted. 

2. A prior discovery and use of a patented 
thing, by a stranger will destroy the validity 
of the patent, however limited such use may 
be, provided it be not intentionally secret and 
concealed. 

3. A patent cannot be maintained by an in- 
ventor on his own discovery of a thing before 
known, though given up and disused by orig- 
inal and first inventor, before patent taken 
out or discovery made by patentee. 

4. The charge of the Judge was correct on 
the law, and motion for new trial denigd. 
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PACKARD V. The LOUISA- 

[2 Woodb. & M. 48; i 9 Law Rep. 441.] 

Circuit Court, D. Massachusetts. Oct Term, 
1846. 

Seamen— Wages — Maritime Chakactee of Em- 
PLOTJiENT OP Vessel — Delat. 

1. Where a vessel was under fifty tons bur- 
^ then, and not engaged in the foreign trade, or in 

the coasting trade out of the state, but with a 
license was employed in carrying and laying 
stone during summer in Quincy river and Mas- 
sachusetts Bay, it is doubtful whether her em- 
ployment was of that maritime character which 
would render the vessel liable for wages. 
[Cited in The Mary, Case No. 9,190; The Can- 
ton, Id. 2,388. Cited in brief in The May 
Queen, Id. 9,360.] 

2. If a person is hired on hoard of her by the 
master, who hai chartered the vessel of all the 
owners at a fixed proportion of ihe profits, and 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 



this fact is known to the person, and if he 
signs no shipping articles, and resorts to the 
master only for payment two or three years after 
the service is finished, and is paid in part by 
him, — ^it is strong evidence that the contract was 
originally with the master alone, and not intend- 
ed to bind the owners as such, or the vessel. 
[Cited in brief in The Canton, Case No. 2,388.] 

3. This presumption is strengthened if the 
person was thus hired and employed to load and 
unload, and lay the stone, as well as to navigate 
the vessel, instead of signing shipping articles, 
and being employed esclusively in marine duties. 
The usage of a port in such a case, has some in- 
fluence. 

4. A. delay to institute proceedings against the 
vessel for wages for three years after they be- 
came due from the master, under the above cir- 
cumstances and contract, and when in the mean- 
time some of the owners had changed and be- 
come insolvent, exonerates her from the hen for 
wages. • 

[Cited in Leland v. The Medora, Case No. 8,- 
237; The Bolivar, Id. 1,609; Pierce v. The 
Alberto, Id. 11,142. Cited in brief in The 
Canton, Id. 2,388. Gited in The Artisan, Id. 
567; The Bristol, 11 Fed. 163.] 

5. There is no fixed time for liens to expire, 
which exist at common law, except the time of 
parting with the possession, and none in mari- 
time liens, where possession does not exist with 
them exclusively, except the end of the next 
voyage, or the intervention, after it of rights 
by third persona without notice. 

[Cited in Leland v. The Medora, Case No. 8,- 
237; Greely v. Smith, Id. 5,750; The Mis- 
souri. Id. 9,654; Hill v. The Golden Gate, 
Id. 6.491; The Dubuque, Id. 4,110; Gris- 
wald V. The Nevada, Id. 5,839,] 

[Appeal from the district court of the 
United States for the district of Massachu- 
setts.] 

This was an appeal from a decree of the 
district court, dismissing the following libel. 
It was filed by the iibellant [John S. Packard] 
in November, 1845, against the sloop Louisa, 
of forty tons burthen, for wages due to him 
for services on board of her, commencing in 
March, 1842, and ending in November after. 
The libel alleged that Packard served as a 
seaman, hired by the master, Hersey, at 
twenty-three dollars per month, and that she 
was employed on the high seas, carrying 
stone, and he doing duty on board faithfully 
till duly discharged. The claimants were 
Seth Spear and John Briesler. Their answer 
denied that the Iibellant was a seaman in 
the Louisa, but averred that he contracted 
as a laborer, to load and lay stone with the 
master, Hersey; and denied that the vessel, 
employed as she was, ever became responsi- 
ble for wages, she being hired by the master 
of the owners, in carrying and laying stone, 
within the state of Massachusetts, for one 
third of the profits; and that this was known 
to the Iibellant It insisted also, that if the 
Louisa was evear liable, she had ceased to be 
so by Packard's resorting to the master, and 
receiving payment partially of him, and by 
the delay to institute proceedings against the 
vessel so long, and till the ownership had, in 
part, become changed. 

Mr. Kingsbury, for Iibellant 

W. S. Morton, for vessel and claimants. 
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, WOODBUEY, Circuit Justice. The evi- 
dence and agreements of counsel in this case 
accord In substance with the facts set out in 
the libel and answer. Packard is proved 
to have actually served on board the vessel, 
both in loading stone, and in navigating her. 
She was of 40o/69 tons burthen, and em- 
ployed in transporting stone within the state 
of Massachusetts, and laying it, without ship- 
ping papers signed by the crew, or any regu- 
lar clearances, except a coasting license. The 
libellant and Hersey came to a settlement in 
the winter of 1S43, and part of what was 
due has since been paid by Hersey. It was 
shown that Spear owned three fourths of 
her, and Hersey one fourth, and that the 
former, in June, 1844, said that Hersey ought 
to pay Padsard what was due, and he hoped 
that P. would not libel the vessel; and that 
about the first of March, 1845, Spear was 
again notified that- the debt was unpaid. 
Prom sixty to seventy dollars still remained 
so. It was further shown, that in such ves- 
sels, under such contracts, the wages were 
considered a claim on the master, and not on 
the owners. It Is a matter of regret that 
some of the details, as to the employment 
and papers of tliis vessel, are not more fully 
proved and alleged. It is, however, ques- 
tionable, on all the facts as they stand, wheth- 
er the Louisa, in such an employment within 
the river, at Qutncy, and within Massachu- 
setts Bay, without any regular clearances, 
ought to be deemed a vessel liable to any 
lien for the wages of men, not hired as sea- 
men under any shipping articles, or exclu- 
sively for navigating her, Thackarey v. The 
Farmer [Case No. 13,852]. Here their busi- 
ness was to help to load, unload, and lay the 
stone, no less than to navigate her. Whether 
unloading a vessel belongs to a seaman, as 
such, depends on the usage of particular 
places, the heat of the climate, and the char- 
acter of the hiring and voyage. Swift v. 
The Happy Return [Id. 13,697]; The Mary 
[Id. 9,191]. 

By the Laws of Oleron (Dunl. Adm. Prac. 
98), It appears, that particular oflicers once 
existed for this purpose. It is certain, how- 
ever, that laying stone is no part of the busi- 
ness of a seaman. This vessel, and the em- 
ployment of Packard, seem to have been of 
a mixed or amphibious character, not dis- 
tinctly and esclusively marine; and at the 
same time, not distinctly and exclusively in- 
dependent of marine service and marine lia- 
bilities. The vessel was not destined to carry 
freight in the coasting trade from state to 
state, nor for people in general; nor merely 
to carry stone for particular objects, but to 
carry it for special purposes wittiin the bay, 
and aid in laying it in wharves and other 
ways. And Packard was engaged to work 
in the latter employment as a laoorer, as well 
as in navigating the vessel, and on a contract 
with Hersey, who had hired her of the own- 
ers, and not under ordinaiy shipping articles 
with the ownei-s. 



The questions then are, had he a lien for 
bis wages in such a vessel, or for such an 
employment, either by an express contract, 
or act of congress, or any principles of admi- 
ralty law? The daim of a seaman on the 
vessel for his wages is, at any time, rather 
an equitable privilege than a technical hy- 
pothecation of the vesseL The Nestor [Case 
No. 10,126]; 2 Brown, Civ. Law, 142; Story, 
Bailm. § 288. It is a charge on her as a fa- 
vor for priorily of payment, if seasonably en- 
forced. It Is given in c^tain cases by ad- 
miralty law, and of course it cannot be sus- 
tained there, as that law is founded on the 
civil law, except where equitable. See eases 
cited, post. And in many respects in its char- 
acter, looking for what is equitable, it must 
be regarded as analogous to other liens, giv- 
en otherwise than by express statute or ex- 
press contract. When such statutes or con- 
tracts provide for it, they of course furnish 
the limitations and conditions. But here no 
specific agreement is pretended to have been 
made for such a lien, as in case of pledges and 
mortgages. Nor are any state statutes cited 
on the subject, such as exist at times in fa- 
vor of mechanics on houses. Nor can it be 
pretended that any lien is probably created, 
in a case like this, by the acts of congress. 
There are but two on tliis subject One, 
passed July 20, 1790 [1 Stat. 131], relates to 
vessels when bound to a foreign port, or If 
of fifty tons burthen, and engaged in the 
coasting trade beyond the neighboring state, 
and then gives a lien on vessels, which prob- 
ably means such vessels as just described. 
The other, passed June 19, 1813 [3 Stat. 2], 
gives it to all vessels engaged in the bank or 
cod fisheries. This vessel, the Louisa, was 
of less than fifty tons burthen, and not en- 
gaged in the coasting trade out of the state, 
nor employed in the foreign trade, or in the 
bank or cod fisheries, and of course the libel- 
lant can claim nothing from her in these 
views* As those acts, however, do not pro- 
hibit liens for wages created by any princi- 
ples of admiralty Jaw, on vessels of less than 
fifty tons burthen, they may, when coming 
within those principles, be sustained by. this 
court on appeals, under the jvurisdietion ex- 
pressly conferred on the district courts, by 
the ninth section of the judiciary act of 1789 
[1 Stat. 76]. [PenhaUow v. Doane] 3 Dall. 
[3 U. S.] 54, 56; [Brown v. U. S.] 8 Cranch 
[12 U. S.] 137. But, on those general princi- 
ples, where and how employed must the ves- 
sel be, to give a lien? And to whom on 
board? It must be an employment from one 
port to another; and not merely along shore, 
or In the shore fisheries. 1 Kent, Comm. 343; 
Abb. Shipp. 476, 477. It must also be at 
sea. Id.; Case of The Thomas Jefferson, 10 
Wheat. [23 IT. S.] 428; Stone v. Gadet [un- 
reported]; Montgomery v. Henry, 1 DaU. [1 
U. S.] 49. Not lying merely at a wharf. 
Phillips V. Scattergood [Case No. 11,106]". 
Not as ferry boats. Smith v. The Pekin [Id. 
13,090]; Thackarey v. The Fai-mer [Id. 13,- 
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852], or merdy carrying wood across a riv- 
er. And it mast be from one port to an- 
other, where the tide ebbs and flows, and 
not on fresh water. The Orleans v. The 
Phoebus, 11 Pet. [36 U. S.j 1S3, 1S4; Jan- 
ney v. Columbian Ins. Co., 10 "Wheat [23 
U. S.] 418, 428. The person libelling must 
also be engaged in maritime duties on board. 
[The Thomas Jefferson] 10 Wheat. [23 U. S.] 
428; Case of The Phoebus, 11 Pet [36 U. S.] 
183. 

The nest inquiry is, what are such duties, 
and to whom is the lien given, if on board a 
suitable vessel, or one engaged in maritime 
employment? Not carpenters on board, 
though they may have a lien at times as 
mechanics, or if acting as seamen. The Lord 
Hobart, 2 Dod. 104; De Lovio v. Boit [Case 
No. 3,776]; North v. The Eagle [Case No. 
10,309]; Prithard v. The Lady Horatia [Id. 
11,438]; The Jerusalem [Id. 7,294]; [The Au- 
rora] 1 Wheat [14 U. S.] 96; [The General 
Smith] 4 Wheat [17 U. S.] 438. Not a pilot 
from Gravesend to Deptford. Ross v. Walk- 
er, 2 Wils. 264; Trainer v. Superior [Case No. 
14,136]. Though it does include pilots on the 
high seas. 6 G. Rob. Adm. 227. The Anne 
[Case No. 412], And pilot, deck hands, engi- 
neers, and firemen may sue in rem against a 
steamboat. All these are engaged in what 
is really maritime. But not mere landsmen 
on board, as physicians. Gardner v. The 
New Jersey [Id. 5,233]; 2 Dod. 104; Mills v. 
Long, Sayer, 136; Trainer v. Superior [supraj 

It is doubtful, therefore, whether Packard's 
employment on board of the Louisa, partly in 
loading and laying stone, or the business of 
the sloop herself, could be regarded as strict- 
ly maritime and commercial. It seemed to 
be not wholly that of the sailor, whose serv- 
ices in and for the ship, and whose reckless 
character in ocean dangers, have made the 
law indulge him with this additional se- 
curity. If this kind of claim be not con- 
templated by the parties from the character 
of the vessel, or nature of the duties required 
of the men, it would be unjust to let it be set 
up against the vessel. Such Is the case with 
seamen on board ships of war, or revenue cut- 
ters,— and for the reasons that the employ- 
ment of such vessels and such seamen is not 
entirely commercial, as well as that the own- 
ership of the vessels, being in the government, 
bars the practicability of any resort to them 
for wages having been contemplated, as well 
as prevents their liability. Ellison v. The 
Bellona [Case No. 4,407]; Moitez v. The South 
Carolina [Id. 9,697]; Abb. Shipp. 476; Hopk. 
104. But the lien is not lost if the vessel 
merely carries the public mail. 2 Dod. 100. 
Nor in letters of marque which pay wages, 
and are engaged In commerce; but otherwise 
with mere privateers, paid by shares. Elli- 
son V. Bellona [supra]. So there may be other 
circumstances connected with a transaction, 
which repel or rebut the idea that the parties 
looked to a lien. And when these occur, the 
lien either does not attach, or the evidence 
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of such circumstances shows it to be relin- 
quished. Crawshay v. Homfray, 4 Barn. & 
Aid. 50. 

Thus, in the present ease, beside the equiv- 
ocal or ambiguous position of the libellant, 
and of the vessel in which he labored, there 
had been a hiring of the Louisa, by the cap- 
tain, of the other owners, and a contract hy 
the captain with Packard, not as captain of 
her for the owners, but for himself; it being 
his duty as the charterer of her, to supply 
the men. All this was known to Packard; 
and he signed no shipping articles, and per- 
haps he ought to be considered as having no 
expectation of a Uen, originally, on the ves- 
sel. In some cases this inference might not 
arise from that alone. Jameson v. The Reg- 
ulus [Case No. 7,198], note; The Crusader 
[Id. 3,456]. But here, coupled with the other 
facts, it looks like an agreement made to 
serve for the captain rather than the owners, 
when the latter had hired the vessel at a 
fixed freight, and also hired the men, with 
a knowledge of his contract The captain 
could not resort to the vessel for any services 
or wages of himself, by the admiralty law. 
The Orleans v. The Phoebus. 11 Pet [36 U. 
S.] 184; Gardner v. The New Jersey [supra]; 
Phillips V. The Thomas Scattergood [Case 
No. 11,106]; 2 C. Rob. Adm. 196; Abb. Shipp, 
476 ; Montgomery v. Henry, 1 Dall. [1 U. S.] 49. 
Sed quaere. Da Lovio v. Boit [Case No. 3,776], 
Such are the decisions, rather forced on the 
admiralty by courts of law. Because, on 
principle and analogy, the master should 
have the same lien on the vessel as the sea- 
men. 2 Brown. Civ. Law, 95, 96. But not- 
withstanding his claim on principle in cases 
generally, he could not have it here, as being 
not employed by the owners, or working for 
the ship, but for himself; and it seems Just 
that a seaman so employed by him, and with 
a full knowledge of all these facts, should 
stand in a like position. A different course 
would be tantamount to giving Packard a 
claim on the owners, as owners, when they 
had not employed him; nor had their agent 
done it for them. There must have been no 
knowledge of the facts, or the repairs be 
very durable, or the charter must have con- 
templated it, if the owners are liable for re- 
pairs, when the master has hired the ves- 
sel, and orders them. Moll. 355; 2 Brown, 
Civ. Law, 135. The usage in such case to 
look to the captain alone, would be nothing 
more than what seems legal and reasonable. 
In new cases an existing usage should not 
be without some influence. The George [Case 
No. 5,329]; The Reeside [Id. 11,657]. Indeed, 
usage governs often at particular places, as 
to the duties of seamen. Relf v. The Maria 
[Id. 11,692], note; The Mary [Id. 9,191]. 

But however any of these views may be. 
In their force and weight I think the dis- 
missal of this libel by the district court is on 
another ground so well supported, both by 
principle and authority, that the decree ought 
not to be reversed. It is the long delay to 
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resort to the vessel, and when, in the mean- 
time, the owners had changed, and one of 
them become insolvent. 

The claim of a seaman for wages on the 
vessel, is a species of lien upon an article, 
which he should not long forbear to enforce, 
or it may become inequitable. Having as- 
sisted to keep in repair, and navigate and use 
her for purposes profitable to the owners, 
and having been so attached to it by a con- 
tract or shipping-papers, and having been ex- 
posed to all the risks, and toils, and re- 
sponsibilities of a seaman in her, he is al- 
lowed a privilege to charge and hold on up- 
on her for his payment But all analogies 
show that the claim, if renewed after long 
abandoned, will mislead the public as well as 
the owners, and embarrass commerce and 
sales, through secret and unknown and un- 
recorded outstanding claims. Maritime liens 
are not, like common law liens, limited to 
possession. The Nestor [Case No. 10,126], 
Indeed, exclusive possession seldom accom- 
nanies them at all. But they are claims in 
rem, or charges in rem, having priority, and 
are to be seasonably enforced, else they may 
work great fraud in the community, where 
possession is not taken or retained and no 
public register or record is made of them, and 
the property thus secretly encumbered is al- 
lowed to depart, it may be, again and again, to 
the opposite side of the globe. The Nestor 
[supra]; Ex parte Foster [Case No. 4,960]. 
Hence, where congress has given an express 
lien in the two acts before referred to, they 
evidently contemplate, as a part of sound 
public policy, a speedy and prompt enforce- 
ment of It. The first act provides that sea- 
men, "as soon as the voyage is ended" and 
the cargo and ballast fully discharged, "shall 
be entitled to all the wages due; and if not 
paid in ten days, or if a dispute arises, the 
master shall be summoned to show cause why 
process shall not issue against the vessel," 
according to the course of admiralty, to an- 
swer for the said wages; "and if the master 
neglects to appear or settle for the wages, 
process is to issue forthwith, and the master 
must produce the contract or day-book," and 
if the vessel is about to proceed to sea before 
the ten days have expired, or has left the 
port of delivery before paying the wag^, 
"immediate process out of any court having 
admiralty jurisdiction" may be had. This 
looks to early proceedings only, and contem- 
plates only ten days' delay, and indeed no 
departure of the vessel, even on a new voy- 
age, till the libel should be filed. And if she 
does in the mean time depart, or prepares to 
depaii:, a process still earlier than ten days 
can be instituted against her. 

In the case of fishing vessels, the claim giv- 
en to the seamen on the vessel is, by the act 
of June 19, 1813, § 2, limited to six months 
after the sale of the fish or fare; but is 
given for that period as fully as in the mer- 
chant service. Indeed the sailor, after reach- 
ing land, is so impatient for his wages, and 

18FED.CAS.— 61 



so needy, that he will seldom consent to wait 
long, imless his contract or service has been 
of a land character rather than maritime, and 
his habits partake more of the former busi- 
ness. The law, in order to protect him under 
his improvident habits, when a mere sea- 
man, gives him three modes of redress and 
security, so as speedily and surely to obtain 
his just dues. But, doing this, and following 
the claim on the vessel, even to the last plank 
or nail, if wrecked or condemned. 1 Dod. 
40; Lewis v. The Elizabeth & Jane [Case 
No. 8,321], Yet a corresponding diligence 
must be exercised, in order to secure freedom 
and safety to commercial ti'ansfers of prop- 
erty against secret liens. A prominent rea- 
son for giving him a libel in the admiralty, 
against the ship, is, that he may at once 
detain her for security; and another is, that 
the admiralty court being always open, he 
may obtain satisfaction sooner than by a suit 
at common law. 2 Brown, Civ. Law, 77, 85, 
Most other liens, raised by implication, if 
at common law, are dissolved by a separa- 
tion from the goods, which is permanent 
and of much length. 1 Durn. & E, [1 Term 
R.] 4; 3 Durn. & E. [3 Term R.] 119; '6 
East, 27. The innkeeper has it only till his 
guest receives his baggage, and quits. The 
common carrier does not retain his lien after 
tlie articles are delivered over. Even in 
maritime cases, a lien on goods for freight 
is lost, if the goods are delivered, or time 
is allowed to the charterer of the vessel to 
make payment of the frdght, 2 Ld. Ilaym. 
074; 6 Mod. 12; 11 Mod. 6; 4 Adol. & E, 
260: 2 Brown, Civ. Law, 82, In many 
eases, liens on domestic ships by those re- 
pairing or furnishing materials for repairs 
are also lost, if the ships are allowed to go 
to sea without the liens being enforced on 
them. Johnson v. The M'Donough [Case 
No. 7,395]; Mont. Liens, 19; 2 Moore, 34; 
Abb. Shipp. 77, etc.; [Spring v. South Caro- 
lina Ins. Co.] 8 Wheat [21 U. *S.] 268; 2 
Dow. 29; 11 Mass. 34; 15 Johns. 298; 16 
Johns. 89, But there may be cases of sup- 
plies furnished, or money advanced to the 
master in a foreign place, which are not se- 
cured by an express contract of bottomry 
or mortgage, and time expressly given, but 
being to be repaid usually out of the fruits 
of the voyage, may re'st on a different 
ground, and create liens for the whole voy- 
age, or longer. It is not here pertinent to 
examine them, and I merely allude to them 
with a view to exclude them. See Leland 
V. The Medora [Case No. 8,237]. Again, a 
lien on goods for salvage is lost, if the 
goods are given up to the possession of the 
owner. Brevoor v. The Fair American [Id. 
1,847]. The policy of the law to shorten such 
liens, is manifested also in those which are 
expressly allowed by statute. Thus, where 
a lien has been created by express statute, in 
favor of mechanics on houses they have 
helped to build for others, it usually is made 
to last for only six months, and sometimes 
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but thirty or sixty days. They too are at 
times required to be recorded. See the Re- 
vised Statutes of Massachusetts. 

All these limitations are wise, whether 
created by statute or usage, so as to pre- 
vent secret claims from existing on prop- 
erty, independent of its possession, and in- 
dependent of what is recorded by mortgages 
or otherwise; and so as to obviate litigation, 
and remove speedily any obstacle to the free 
dispos^al and circulation of property. 14 
Serg. & R. 333. To allow a seaman, then, 
after his voyage is over and his contract 
ended, and his connection with the vessel 
dissolved, and he embarked for years in 
employment elsewhere, to retain a secret 
claim on the vessel, and thus preyent her 
sale or use, unincumbered, and thus em- 
barrass any new purchaser without notice, 
would be very bad policy. Abb. Shipp. 187, 
note; Id. 539, note; The Rebecca [Case 3N0. 
11,619]; 3 Kent, Comm. 198- Much more 
would the long continuance of the lien, un- 
der these circumstances, not be reasonable, 
if the lien itself, for any time whatever, was 
doubtful from the nature of his undertaking; 
as here, being as much that of a laborer to 
lay the stone, which the vessel carried, as to 
navigate her, and not having signed any 
shipping articles as a seaman, nor being en- 
gaged on the high seas, or even in the coast- 
ing trade to other states. The seaman, like 
the eomjnon carrier or innkeeper, or me- 
chanic, would still be able to sue on his eon- 
tract, till barred by some other equitable de- 
fence, or by some statute of limitations. By 
the statute of Anne, he is not barred, in an 
action at law for wages, till six years be ex- 
pired. See Jay v. Alien tOase No. 7,237], at 
this term. Again, in equity, a party, though 
otherwise chargeable, is sometimes relieved 
if there has been such delay in the complain- 
ant as to prevent the respondent from having 
a remedy over so good as if prosecuted earlier. 
See Mason v. Crosby [Id. 9,234]. If the de- 
lay leads to new interests and relations, it 
operates against the plaintiff guilty of it, and 
sometimes lessens the amount to be refunded, 
and at others prevents the rescinding of a 
contract 

Courts of admiralty, on the matters with- 
in" their jurisdiction, must be governed by 
equitable principles. 8 Pet. [33 U. S.] 538; 
Harden v. Gordon [Case No. 6,047]; An- 
drews V. Essex Fire & Marine Ins. Co. [Id. 
374]; 1 Hagg. Adm. 176, 357. They are 
chancery courts for the sea. See Jay v. 
Allen [supra], this term. Here a new own- 
ev of one quarter had come in instead of 
Hersey, and any remedy over against the lat- 
ter had become worthless by his insolvency. 
This part of the case, it will be seen, does 
not go on the ground that the claim of the 
plaintiff is barred on his contract with the 
master in two or three years, or in any pe- 
,riod short of the statute of limitations, as 
before suggested, if one exists. Ang. JAm, 
c. 4. § 3; The Sarah Ann [Case No. 12,342]; 



Fitman y. Hooper [Id. 11,186]. But it rather 
proceeds on the ground, that if the seaman 
sets up an equitable lien on the vessel as 
collateral security to that contract, and one 
raised by construction of law, and not regu- 
lated by express contract or positive statute, 
he must enforce it within an eqmtable pe- 
riod, considering the nature of the lien and 
of the employment of the vessel, and the 
changes of interest happening in it If he 
asks equity, in this respect, it must be by 
doing equity, and not violating it. Where 
the vessel was so situated that the interests 
in her could not be changed, as, if con- 
demned abroad, as in Pitman v. Hooper 
[supra], or where the length of time is ac- 
counted for by absence of the seaman or 
tvant of recovery for the vessel when con- 
demned or lost after freight is earned (Shep- 
pard V. Taylor, 5 Pet. [30 U. S.] 675), the 
only bar, perhaps, in most cases, is the stat- 
ute of limitations, or what is equivalent to it. 
All depends, if the title in the vessel has 
not been sold, on the circumstances and the 
equities of the case. 3 Kent, Comm. 19G; 
Blaine v. The Charles Carter, 4 Cranch [8 
U. S.] 328; 3 Hagg. Adm. 238; The Sarah 
Ann [supra]; Trump v. The Thomas [Case 
No. 14.206]; The Rebecca [supra]; The 
Eastern Star [Case No. 4,254]; The Mary [Id. 
9,186]; Curtis on American Seamen, 321; 
The Chusan [Case No. 2,717]. These may re- 
quire, as a general rule, that the lien for 
wages is to end, if not enforced soon after 
the voyage ends. Semb. [Blaine v. The 
Charles Garter] 4 Cranch [8 U. S.] 328. See 
former analogies. And yet cases may occur 
where equity would enlarge the time, on 
some facts, to one year, and on others to 
several years. When the vessel continues 
in existence and employed, or is sold with- 
out notice, no case has been found where 
the lien extended beyond the end of the next 
voyage. There is a positive statute thus in 
2 Laws Pa. 475 (March 27, 1784). The Re- 
becca [Case No. 11,619]. The time of delay 
there was only nine months. If an owner 
himself neglects to resume a claim on his 
ship, once derelict or abandoned, a year and 
a day, he is estopped from recovering his 
own property. Lewis v. The Elizabeth Jane 
[Id. 8,321]; 1 C. Rob. Adm. 34; 2 Brown, 
Civ. Law, 49. Justice Livingston feays, there 
is no rule requiring seamen to prosecute at 
once,— though in France, after a sale of a 
vessel and one voyage they will not allow a 
proceeding in rem. The Mary [supra]. In 
that case, the seamen were discharged at 
New Orleans, and pi-osecuted at New York, 
their home, as soon as the ship returned 
there from Liverpool, which was her orig- 
inally intended voyage. Though she re- 
mained some time at New Orleans, over si.v: 
months, yet she was sued speedily on her 
return. 

The present case Is, therefore, decided on 
its own peculiarities, as before explained. 
Again, if the responsibility of the vessel for 
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the fulfilment of the contract of the master, 
if existing at all, -was considered like that 
of a surety for the master, heing collateral, 
though it is not so strong as that, how in- 
cumbent Tvould it be to resort to the surety- 
early, and not sleep over claims, till the 
original debtor becomes insolvent, and the 
interests of the owners have changed? The 
United States laws, as to sureties of deputy 
postmasters, on account of the danger of 
injury to them by long delays expressly ex- 
onerate them, if the principal be not used 
in two years after the debt is lictuidated. 
So, in courts of equity, sureties are often ex- 
onerated by negligence as to the principals, 
or giving them new and extraordinary for- 
bearance, if the liability over has been in- 
jured or lost by the principal becoming in- 
solvent^ after the usual credit or agreed de- 
lay expired, or after the claim ought to have 
been enforced according to the ordinary 
course of business and its usages. 7 Johns. 
332, semb.; 13 Johns. 883; King v. Baldwin, 
17 Johns. 384. 

There is another ground of defence under 
positive precedents, which might be urged 
so far as regards the new owner in the ship 
and his interests in common cases. He is 
a purchaser for valuable consideration with- 
out notice, for aught which appears, of this 
secret outstanding trust, and usually would 
hold property, thus purchased, exonerated 
from such a trust 2 Story, Eq. Jur. 1217, 
1228; 9 Ves. 100. This would be correct in 
relation to trusts on land, growing out of 
parol agreements. So In mortgages of per- 
sonal property not recorded, where they are 
required to be recorded. In the case in The 
Rebecca [supra], the purchase was with 
notice. But in case of liens like this, it de^ 
serves more consideration before I could al- 
low it to prevail, even as to that pinrchaser, 
if the want of notice stood as the only an- 
swer to this claim, so much like a bottomry 
claim, and of which a record or notice is not 
necessary. See Leland v- The Medora [Case 
No. 9,237]. 

On the whole facts, the nearest precedent 
which I liave found is this. In the case of a 
lien on a vessel by a bottomry bond, created 
July 14, 1796, and to take effect on the ar- 
rival of the vessel in Europe; she went 
thither, and returned here Sept. 28th, 1796 J 
but she was not then arrested or libelled to 
pay it, and it was delayed till the 19th Jan- 
uary, 1708, between which periods she had 
made two voyages, and been attached by 
creditors. It was held that the lien had thus 
become discharged. Blaine v. The Charles 
Carter, 4 Cranch [8 TJ. S.] 328. But this was 
less delay than has occurred here; and Jus- 
tice Story says, in Notes to Abb. Shipp. 539, 
that the rule would "be similar in a lien for 
wages as in a bottomry lien. The decree 
below is affirmed. 
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Case mo, 10,653. 

PACKER V. NIXON. 

[9 Pet. 793, Append.] 

Circuit Court, E. D. Pennsylvania. Dec. 26, 
1833.1 

Descent— Heir at Law — Statutes op Peknsti/- 

VASIA. 

These extracts are inserted as showing the 
views of the court of the effect of the domi- 
cile of Matthias Aspden, the testator,' in the 
construction of his will. See [Harrison v. 
Nixon] 9 Pet [34 U. S.] 494. 

BALDWIN, Circuit Justice. "The same 
principle is the rule in Pennsylvania, in all 
cases to which the common law had been 
applied by adoption; and it remains now 
the law of descent of both real and personal 
estate, if the provisions of an act of assem- 
bly do not in their words embrace the very 
case in controversy. 

"This must be taken to be a point conclu- 
sively settied as the law of the state, by the 
authoritative decisions of the high court of 
errors and appeals in Johnson v. Haines, 4 
Dall. [4 TJ. S.] 64, and of the supreme court 
in Cresoe v. Laidley, 2 Bin. 279, 284, and no 
longer open to discussion: That there is in 
this state such a person as an heir at com- 
mon law, distinct from the statutoiy heir, to 
whom the real estate of a person dying seiz- 
ed and intestate, shall descend by the gen- 
eral course of the law in right of blood and 
inheritance; that the common law of both 
countries is the same, designating the same 
person, by the same roles and courses of de- 
scent, as the heir to an ancestor in all cases, 
and the heir to his estates of inheritance, un- 
less in the particular event which has happen- 
ed, an act of assembly has substituted some 
other person or persons to take the place of 
the ancestor; for its enjoyment and disposi- 
tion, as a special law for the case, like to 
the law of custom, which breaks the course 
of descent according to the general course 
of the common law. 

"This was the law of the province from its 
first settlement it was expressly declared 
so by the eighth section of the act of 1705, 
and the heir was referred to as the heir in 
the abstract, according to the meaning of 
the word as given by Hobart 'The said 
lands and tenements shall descend and come 
to the intestate's. heir at law according to 
the course of the common law aforesaid.' 
3 Smith's liiaws, 153, 158, note; 1 Dall. Laws 
Appends. 45," 

"That heir at law, or heir simply, does 
not mean heirs by custom in England, or 
statutory heirs in Pennsylvania, is the evi- 
dent meaning of Judge Yeates. The obser- 
vation of Chief Justice McKean in the same 
case (2 Yeates, 61; [Ruston v. Ruston] 2 Dall. 
[2 U. S.] 245) : 'Thomas could not in this case 
be considered as heir at law in Pennsyl- 

1 [Reversed in 9 Pet. (34 U. S.) 483.] 
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vania, -w^here, if at that time a person died 
intestate leaving divers children, his real 
estate descended to all his children equally; 
the eldest son having only a double portion 
or share, and therefore the devise may even . 
be considered a condition,'— draws us irre- 
sistibly to the same conclusion. The eldest 
son could not take as heir at law by the 
course of descent, in a ease to which the 
act of assembly applied, and by superseding 
the common law established a special course 
of descent; but he could be and is, by the 
existing law, heir at law, in this state, ac- 
cording to the opinion of the court, delivered 
by the chief justice in Johnson v. Haines 
[supra], and of Judge Ye^tes, in Findlay v. 
Kiddle [3 Bin. 139], in a ease not embraced 
in any act of assembly, which accords pre- 
cisely with the principle they laid down in 
Huston V. Ruston [supra]. Taking these 
three cases in conjunction with Cresoe v. 
Laidley, they completely negative the prop- 
osition that there is any difference between 
an heir at law here and in England, except 
such as is made by custom or act of assem- 
bly. This becomes a negative, pregnant 
with important consequences as to the legal 
meaning of the word heir at law, that it not 
only is that which the common law gives 
it, but that it is not to be taken to refer to 
the customary or statutory heirs. 'The term 
heir at law conveys no idea; with us they 
are all his coheirs.' It is thus a term of con- 
tradistinction and of designation, denoting 
the person who has and can have no co- 
heirs, the sole inheritor of the estate of the 
ancestor by right, in its nature necessarily 
exclusive. The law of both countries recog. 
nizes heirs as a class or a number of per- 
sons having equal rights by special law, and 
the heir as one person entitled by common 
law to the whole estate by right of blood 
alone. This necessarily follows from the 
opinions of the judges in Huston v. Ruston, 
in accordance with the rule laid down in all 
the eases from Coundeu v, Gierke to Find- 
lay V. Riddle, that customary or statutory 
heirs cannot take by a deed or devise to the 
heir at law, the heir, or right heir of the 
grantor or devisor, because they are differ- 
ent persons, claiming in different characters 
and capacities, and the words are incapable 
of substitution as convertible terms, without 
uprooting the whole course of descent, and 
every settled rule of inheritance and con- 
struction. Vide Gilb. Dev. 16, 162; 3 Salk. 
336." 

"In all the cases which have arisen on the 
construction of wills, the supreme court 
have given to the word heirs, in all the 
modes of expression, the same effect which 
they have by the common law, whether as 
a word of purchase or limitation, as con- 
veying an estate for life, in fee, or in tail. 
Whenever it operates as a word of limita- 
tion, the estates descend to the heir at com- 
mon law or in tail, as the case may be, and 
not the especial or statutory heirs according 



to the act of assembly, the operation of 
which is confined to cases where an intes- 
tate is seized in his own right, both at law 
and in equity, of an estate of inheritance, 
descendible to his heirs general." 

"We do not deem it necessary to examine 
in detail the various cases which have been 
decided in this state on the subject of the 
descent of lands. The very accurate and 
valuable digest of Mr. Wharton furnishes, 
under the appropriate heads, a host of au- 
thorities, which fully establish the position 
of Judge Duncan in the case of Lyle v. Rich- 
ards, 9 Serg. & R. 358. 

" Tt is plain that from the date of the 
charter, until laws were made to alter the 
succession, lands descended according to the 
course of the common law; and not only 
descent, but enjoyment and purchase, in- 
eluding every other mode of acquisition, 
were governed by that law, acquired and 
lost by the course of the same common 
law.' 

"Assuming it, then, to be the settled law 
of both countries, that the words heir, right 
heir, or heir at common law, without any 
qualifying or explanatory words, in a will, 
are to be taken as words of limitation, it 
remains to take a view of the cases in which 
they are words of purchase or a designation 
of the person to take by the will, as pur- 
chasers and not by descent. Fearne, Rem. 
79a, 149, 158, etc." 

"Whether, therefore, this case is to be de- 
cided by the law of England or of this state, 
the result must be the same as settling the 
law of the case, which we will now apply 
to the will in question." 

"Nothing is left for presumption or con- 
struction in face of this solemn certificate 
and repeated declaration of intention. It 
negatives all belief that he meant to leave 
his estate to be disposed of by the will of 
anyone but himself, or that anyone was in- 
tended to be his heir but the one who was 
made so by the law in right of blood. Nor 
can we be convinced that it was his intention 
that while his will remained xmaltered for 33 
years, his own disposition of his estate 
should be subject to the changes in the law 
of the state from time to time. 

"But, had this been in his mind, it would 
mate no difference, for in 1824 he had no- 
half brothers and sisters alive, and the act 
of 1797, making no provision for such case, 
his heir at law, his lawful heir by the com- 
mon law of Pennsylvania, was John Aspden 
of Lancashire, England, who would have in- 
herited his real estate, and his personal 
property would have been vested in the ad- 
ministrator appointed by the register, in 
trust for the next of kin, according to the 
law of England. The effect of his will is 
to leave the real estate to descend to his 
devisee, as if no will had been made, and as- 
to the surplus to appoint an executor with 
directions to pay it over to the person whom 
by his will he had substituted as his benefl- 
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ciary, in place of his next of kin. Tliis per- 
son was designated by a well known and 
understood term, which the law of both 
countries fastens on John Aspden, as in- 
dissolubly as if he had been especially de- 
scribed by name, birth, residence and oc- 
cupation." 

"From all these cases we are abundantly 
satisfied that the law of this case is definite- 
ly settled, both in England and this state, 
and we can have no hesitation in express- 
ing our most decided opinion that John Asp- 
den, the heir at law of the testator, is en- 
titled to the whole of his" estate by the fixed 
rules of law, which we are not at liberty to 
question." 

[NOTE. A bill of review in this case was 
filed, but dismissed upon hearing. Case No. 11,- 
270. Subsequently, on appeal, the decree above 
was reversed by the supreme court. 9 Pet. (34 
XJ. S.) 483. The case was again before the su- 
preme court upon a certificate of division of 
opinion among the judges of the circuit court 
upon a matter of practice. The supreme court 
decided the matter not properly the subject of 
such certificate. 10 Pet. (35 U. S.) 408. The 
whole subject of Matthias Aspden's estate was 
again before the. court upon the question of the 
interest of the devisees under the will. Case 
^No. 589.] 
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The PACKET. 

[3 Mason, 255.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1823. 

Bottomry — Who mat be CLAurASTS— Necessary 
Repairs — Sale of Cabgo — Mahshalling As- 
sets—Lien on Freight. 

1. In a suit in rem on a bottomry bond, un- 
derwriters, to whom an abandonment is made, 
which has not been accepted, are not admissible 
as claimants. 

[Cited in The Idaho, Case No. 6,996; The 
Senator, Id. 12,664.] 

2. In case of necessary repairs the master 
may sell part of the'cargo, or hypothecate it 

[Cited in The Fortitude, Case No. 4,953; Rob- 
erts V. Eldridpe, Id. 11,901; Pope v. Nick- 
erson, Id. 11,274; Dupont de Nemours v. 
Vance, 19 How. (60 TJ. S.) 170; Delaware 
Mutual Safety Ins. Co. v. Gossler, 96 TJ. S. 
651.] 

[Cited in brief in Dunning v. Merchants' Mut. 
Mar, Ins. Co., 57 Me. 112. Cited in Bab- 
cock V. Terry, 97 Mass. 488.] 

3. If he has money on board belonging to 
shippers, he is not bound to apply it to the 
ship's necessities before borrowing on bottomry, 
at least if not equal to the amount of repairs. 
But the law invests him with a large discretion 
on the subject. 

[Cited in The Julia Blake, 107 U. S. 427, 2 
Sup, Ct. 692.] 

4 If he has sufficient money of the owners, 
he cannot borrow on bottomry; so, it seems, if 
he has of his own, on board. 

[Cited in The "William and Emmeline, Case 
No. 17,687; The Larch, Id. 8,085.] 



1 [Reported by "William P. Mason, Esq.] 



5. Courts of admiralty will marshal the assets 
in case of bottomry, so as to make the proper 
priorities in favour of shippers, against the 
property of the owner and master. 

[Cited in Pope v. Nickerson, Case No. 11,- 
274; The Panama, Id. 10,703; The Serapis, 
37 Fed. 438.] 

6. The decree in bottomry, is to consider the 
sum lent and the premium, as a principal, and 
to allow common interest on that sum for the 
delay of payment after it is due. 

[Cited in The Mary, Case No. 9,189; The 
Archer, 15 Fed. 282.] 

7. The master of a ship has a lien on the 
freight for all advances made abroad for the 
ship's use. 

[Cited in The Gold Hunter, Case No. 5,513; 
Ex parte Clark, Id. 2,796; Pope v. Nicker- 
son, Id. 11,274; The Eliza Jane, Id. 4,363. 
Cited in note in The Bowditch, Id. 1,717.] 

8. Quere if not also on the ship. x 
[Cited in Ex parte Clark, Case No. 2,796; 

Pope V. Nickerson, Id. 11,274.] 

9. If the property of a shipper be taken and 
sold for the ship's necessities and to enable her 
to perform the voyage, the party has a right of 
contribution over against the other shippers, 
and his remedy is not confined to the ship own- 
er. A bottomry bond may be good in part and 
bad in part; and will be sustained by the court 
so far as it is good. 

[Cited in The Boston, Case No. 1,669; The 
Gold Hunter, Id. 5,513; The Hunter, Id. 
6,904; The Leonidas, Id. 8,262; The Bridge- 
water, Id. 1,865; Mutual Safety Ins. Co. v. 
The George, Id. 9,981; Greely v. Smith, Id. 
5,750; Carrington v. The Ann C. Piatt, Id, 
2,445; The Archer, 23 Fed. 352.] 

10. The court may, if the premium is inflamed 
by extortion, moderate it. 

[Cited ha The Hunter, Case No. 6,904.] 

Libel on a bottomry bond, pledging the 
ship, freight, and cargo. The ship Packet 
with a valuable cargo on board, belonging 
principally, to various shippers, was, on a 
voyage from. St. Petersburg (in Russia) to 
Boston (in America), run down by another 
vessel at sea, and was so much injured, that 
she was compelled to put into Christiansaad 
(in Norway) for repairs. It was then found 
that the ship must undergo very consider- 
able repairs, and the master not having sufll- 
cient funds in cash, and being unable to 
borrow money there, instead of selling a part 
of the cargo, which could be done only at 
a great sacrifice, applied to the libellants, 
Messrs. Thomas Wilson & Co. at London, 
for an advance of the necessary funds. The 
libellants accordingly advanced to the mas- 
ter for the repairs, &e., the sum of £8,074. 
13s, 9d. sterling money, and on the eve of 
the vessel's resuming her voyage, took a 
bottomry bond for £9,205. 2s. lOd. sterling, 
being the amount of the advances, with a 
premium of fourteen per cent, pledging the 
ship, freight, and cargo. The bond was in 
the usual form on the voyage of the ship 
from Christiansand to Boston, and the 
amount was payable three days after the 
ship's arrival at Boston, in lawful money of 
the United States, according to the current 
rate of exchange on London. The ship 
sailed from Christiansand on her voyage, 
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and safely arrived at Boston in May, 1823. 
But in the conrse of tlie voyage, meeting 
\vith contrary winds, sbe put into Ports-- 
moutlk in England, and Tvhile tbere the mas- 
ter drew upon Messrs. Wilson & Co. on ac- 
count of distjursements, &c. for the further 
sum of £378. Os. 9d. sterling which was paid 
by them. For this sum as well as for that 
secured hy the bottomry bond, the libellants 
prayed payment out of the ship, cargo, and 
freight, and adrbiiralty process brought them 
within the jurisdiction of the court. The 
ship and cargo were sold by an interlocutory 
decree, and the proceeds brought into the 
registry. The net proceeds of the sale of 
the ship were §8,442.57, of the cargo $49,- 
428.09, and of the freight after payment of 
the wages $2,398.77. The amount of the bot- 
tomry bond as finally liquidated was §45,- 
303.88. The repairs, expenses, and premium, 
therefore, amounted to about five times the 
actual value of the ship at the end of the 
voyage. Various claims were interposed by 
shippers and others claiming a right to the 
cargo, and also by the New England Marine 
Insurance Company, which had underwrit- 
ten on the ship, and to whom she had been 
abandoned; but the abandonment had not 
been accepted by them. 

The cause was argued by Mr. Dorr and L. 
Shaw, for the libellants and by Gorham, 
Hubbard, "Welsh, Prescott, and "Webster, for 
the interests of certain of the adverse par- 
ties. The case is so much commented on by 
the court, that it is not thought necessary to 
give the arguments at larga 

STOKY, Circuit Justice (after stating the 
facts). This is a very calamitous and extraor- 
dinary case; and yet it seems not now dis- 
puted by the parties before the court, that 
the transactions have been in entire good 
faith. Upon these facts, the court is not call- 
ed upon to express any opinion, except so far 
as the parties to the controversy have brought 
before it their particular grounds of objec- 
tion. I may be permitted, however, to ob- 
serve, that the case of The Gratitudine, 3 C. 
Rob. Adm. 240, has established, upon the 
most satisfactory and conclusive grounds, 
the right of the master in a ease of necessity 
to hypothecate the cargo, as well as the ship 
and freight; and that in that case the value 
of the ship, when sold in England, scarcely 
exceeded one fifth part of the amount of the 
bottomry bond. There may therefore be 
cases, unmixed with fraud, and perhaps lia- 
ble only to the imputation of an indiscreet ex- 
ercise of judgment, honestly but erroneously 
formed, in which the master may bind the 
whole property far beyond the ultimate bene- 
fit to the owners, or the voyage. 

The first point, which I am called upon to 
consider, is, whether an underwriter, who 
has refused to accept an abandonment, can 
be permitted to claim property in the ship 
in this court. In my opinion it is perfectly 
clear, that he cannot He has not, and pre- 



tends not to have, any jus ad rem, or jus in 
re. AH that can be said is, that he may ulti- 
mately have an interest in the questions here 
litigated. But an interest in the question 
forms no title to claim property in the ad- 
miralty. This court looks only to rights in 
the thing itself, to ownership general or spe- 
cial, and to such claims as are direct in the 
proprietary interest, such as a legal title, or 
jus in re, or to such as are indirect, as a 
lien, or jus ad rem. In respect to the latter, 
the court, as a court of prize, is not in the 
habit of giving them effect, at least as against 
the superior claims- of captors. The claim 
of the New England Marine Insurance Com- 
pany must therefore be rejected. Underwrit- 
ers, as such, cannot litigate, here as to the 
rights of the libellants, or the claimants. 
They are mere strangers, and no more enti- 
tled to be heard than any contingent debtor 
or creditor of either party. Objection has 
been taken to the conduct of the master in 
giving the bottomry bond, that as he had spe- 
cie dollars on board, belonging (as he says) 
to some of the shippers, he was bound to ap- 
ply tins money in the first instance to the re- 
lief of the ship, before resorting to the ex- 
traordinary measure of bottomry. If he was 
so bound, then it is farther contended, that 
to this extent at least, the other shippers are 
entitled to rehef against the bottomry-holders. 
I am not prepared to say, that there is any 
absolute rule, which compels the master at 
all events, and under all circumstances, to 
make use of monied coin of third persons, 
which he happens to have on board, in pref- 
erence to any other mode of proceeding. The 
general principle is, that he is botmd to act 
with a reasonable discretion. He is to get 
the necessary repairs done at as little sacrifice 
as is practicable. If he has money on board, 
and the use of that will be the least sacri- 
fice, he ought to resort to it in the first in- 
stance. But there may be cases, in which 
the use of such money would be the greatest 
sacrifice that could be made, and the whole 
objects of profit in the voyage might be there- 
by defeated. Suppose a voyage to the East 
Indies or China, in which the principal out- 
ward property on board is Spanish dollars, 
and a disaster happens on the first passage, 
requiring repairs, the use of those dollars 
may be the most mischievous exercise of liis 
discretion, and destroy the hopes of the voy- 
age. In other voyages, the sale or disposal 
of the money on board, from its depreciation 
at the foreign port, or its 'high value at home, 
may be a greater loss to all concerned, than 
the sale of any merchandise. In all these 
cases therefore, much must be left to the mas- 
ter's discretion, and he must exercise it con- 
scientiously for the general interest. If he 
acts bona fide and with reasonable care, the 
rights of the parties are bound up by his acts, 
although it should afterwards be found, that 
he had committed an error in judgment, and 
might have acted more beneficially in an- 
other manner. The court therefore cannot 



[18 Fed. Cas. page 967] 



(Case No. 10,654) PACKET 



lay down any sueli universal rule as is con- 
tended for; and especially ought it not to be 
laid down in any case, like the present, where 
the use of such money of the shippers would 
have been utterly insufficient to complete 
the repairs. Under such circumstances the 
master must resort to borrowing; and he has 
a right to consider, whether the premium up- 
on the borrowing, is not on the whole a less 
sacrifice of interest, than a partial appropria- 
tion of the shipper's funds. There are no 
facts brought before the court in the present 
case, which enable me to say, that the master 
has acted discreetly or otherwise; and I can- 
not presume without evidence, that there has 
been a -wanton abuse of authority. But the 
objection, if it were well founded, would not 
go to the destruction of the bottomry bond, 
but at most would only operate to diminish 
its validity, as a lien, to the extent of the 
money, which might have been appropriated, 
and leave it in full force for the residue. It 
is not here, as in courts of common law, that 
the bond must be good in whole or not at all. 
Courts of admiralty act ex aequo et bono, as 
courts of equity; and a bottomry bond may 
be held good in part and bad in part So 
far as the money was properly advanced, it 
may be held to give a valid lien, and be dis- 
missed as to the rest And if the premium 
has been unduly Inflamed from a knowledge 
of the master's necessities, the court may, in 
the exercise of a sound discretion, moderate 
it, or at least refuse to exert its authority to 
ratify it The cases of La Ysabel, 1 Dod. 
273, and The Augusta, Id. 2S3, are in point 
The doctrine had antecedently been recog- 
nized by this court 

There is another view of this particular 
point which deserves consideration. In the 
ease of a sale of part of the cargo by the 
master for the necessities of the ship, the 
sale is in the nature of a compulsive loan for 
the benefit of all concerned, and to enable 
the ship to prosecute her voyage. It bears 
a considerable resemblance to the case of a 
jettison, for the owner is deprived of his 
property for the common good; and to him 
it must be immaterial, whether the loss be 
by a sacrifice at sea or on shore. In the 
case of The Gratitudine, 8 C. Kob. Adm. 240, 
264, Lord Stowell manifestly treated it as a 
case of contribution. His language is, "All 
must finally contribute in the case of an ac- 
tual sale of a part;" and then adverting to" 
tbe case of bottomry of the whole, which he 
considered as equivalent to a sale of a part, 
he added, "All contribute In this, as a por- 
tion of the whole value of the cargo is abrad- 
ed for the general benefit, probably with less 
inconvenience to the parties, than if any one 
person's whole adventure of goods had been 
sacrificed by a disadvantageous sale in the 
first instance." This opinion is again inti- 
mated in The HofEnung, 6 O. Rob. Adm. 383, 
although the facts of that case did not re- 
quire its application. The same doctrine is 
supported by Emerigon (Emerig. Mar. Loans, 



c. 4, § 9; Id. c. 12, § 4), who es^pressly holds, 
that the owner of the goods sold . has a 
right of contribution against the owners of 
the goods saved, whatever may, in the event 
of a successful voyage, be the ultimate right 
of recovery over against the owner of the 
ship. There is also no inconsiderable weight 
of authority in its favour from other mari- 
time sources. See Stev. Av. 19, 24, 28,- 29; 
Weskett, Gen. Av. 252, 256, 259, art 16; au: 
thorities cited in Emerig. Mar. Loans, c. 4, § 
9; Consolato del Mare, ce. 104, 105; Abb, 
Shipp. pt. 3, c. 8, §§ 5, 8. Whether this right 
of contribution would entitle the party to the 
full benefit of having it deemed a general 
average for all purposes, or whether the loss 
by such a sale would be recoverable under a 
common policy of insurance, are 'questions, 
with which I do not meddle, and which may 
depend upon other principles. But I confess 
myself strongly inclined to the opinion of 
Lord Stowell; and sitting in the admiralty, 
with the whole property rightfully under the 
jurisdiction of the court, I should upon an 
application by the party, deem his right of 
contribution good against the. other shippers, 
and not turn him roxind to a remedy exclu- 
sively against the owner of the ship, even 
supposing the latter might under the circum- 
stances be made ultimately liable for the 
payment But, supposing this doctrine ques- 
tionable, there is another principle obligatory 
upon the court, and which in the present 
case would lead to the same results. It is 
clear by the general maritime law, that the 
party, whose goods are so sold, has a lien 
upon the ship and freight for reimburse- 
ment The Consolato del Mare (chapters 
105, 106), recognizes the principle; and in 
general the money so lent upon a forced loan 
is deemed to be in the nature of bottomry. 
Emerig. Mar. Loans, e. 4, § 9; Id. c. 12, § 4; 
Oleirac, Cantract Marit c 5, arts. 35, 36. 
Lord Stowell alludes to the right in The 
Gratitudine, 3 C. Rob. Adm. 240, 264, and 
says, that if the ship and freight were omit- 
ted in the literal terms of the bond, they 
would be liable to the extent of their value, 
although the cargo alone had been made 
amenable to the- foreign lender, who has 
nothing to do with averages of any kind. In 
our own country it has been long since as- 
serted in the admiralty courts, that money 
lent in a foreign port to supply the ship's 
necessities, constitutes a charge on the ship. 
Bulgin V. The Rainbow [Case No. 2,116]. 
And I am not aware, that this decision, 
though never brought before any higher tri- 
bunal, has been in practice questioned. A 
fortiori, a compulsory loan is entitled to such 
a privilege. And it appears to me, that it 
would be an extreme hardship to aUow the 
master a right to elect the sale of the goods 
of one shipper for the general benefit, and 
to confine his remedy exclusively to the own- 
er of the ship; thus giving the full benefit to 
the other shippers without in any measure 
sharing the burthen. I havfe no doubt, there- 
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fore, that under the circumstances of this 
ease, any forced sale at Ghristiansand, and 
upon the same principles any appropriation 
of money on board for the ship's necessities, 
ought to be reimbursed by a general contribu- 
tion. The posture of the case is not then 
changed as between the shippers by any omis- 
sion so to appropriate the money. In point 
of fact, however, it turns out upon farther 
investigation, that the money of the shippers 
was actually expended towards the repairs. 
It happened in this way. After the iibel- 
lants had engaged to make the necessary 
advances, their agent at Ghristiansand was 
out of funds, and the master upon the ex- 
igency of the moment applied the specie then 
in his hands to the purpose, intending to* 
draw on the libellants for the amount, and 
repurchase dollars for the shippers. In the 
subsequent events, he was unable to procure 
them, and therefore remitted the amount 
(with some deduction) to the libellants at 
London, to be drawn for by the shippers in 
America. The bottomry bond covers the 
whole amount expended, and the libellants 
now offer the shippers liberty to draw for 
the amount on London, or to deduct the same 
from the bottomry proceeds in court. In ef- 
fect therefore the money is included in the 
bottomry bond; and to say the least of it, 
the court is not inclined to displace the lien 
on the ship, so far as respects the money so 
expended, the shippers having elected to re- 
ceive compensation here. The appropriation 
of the inoney was not made by the master 
absolutely, but sub modo; and under all the 
circumstances the libellants were not wrong 
in originally including it in the bottomry 
bond. 

In the progress of the cause various other 
questions have been made, which - have 
rendered it necessary for the court to prose- 
cute its inquiries into the question, to 
whom the money on board of the ship 
actually belonged. It was insisted, that it 
belonged originally to the master, and that 
no real legal appropriation of it had ever 
been made by the master to the shippers, 
who now claim it. An objection was made 
in behalf of the shippers to the jurisdiction 
of the court to institute such inquiries; but 
I am utterly at a loss to perceive upon what 
ground the objection can rest. The pro- 
ceeds of the whole property are in the 
custody of the _ court, and the rights of all 
parties claiming title to any part of them, 
are necessarily put in contestation. The 
court must work its way through these 
questions of title before it can arrive at any 
decree disposing of the property. There is 
in this case a broader ground to exercise 
the jurisdiction. It is this, that If the mas- 
ter has money of his own on board, suflS- 
cient for the ship's necessities, it is by no 
means certain, that he has a right in such 
case to resort to the extraordinary measure 
of bottomry. In case of there being money 
of the owner of the ship on board, it is very 



clear, that he cannot resort to bottomry. 
And though I would not absolutely decide, 
that under no circumstances he could so re- 
sort, where he has sufficient money of his 
own on board; yet if he can, it must be in 
a case of a vei*y peculiar character, and 
such as ought to induce the court to up- 
hold it from great public principles. The 
onus would certainly lie on the master to 
establish such a case; and it would be 
listened to by the court with scrupulous 
hesitation. And there is good reason for 
adopting such a course. The master has 
a lien upon the freight for all the advances, 
which he may make on account of the 
ship; and can intercept it, when earned, to 
reimburse himself. Lane v. Penhiman, 4 
Mass. 91i^Milward v. Hallett, 2 Gaines, 77; 
White V. Baring, 4 Esp. 22; Hodgson v. 
Butts, 3 Oranch [7 U. S.] 140. He may be 
considered therefore as having a reasonable 
security for all advances not exceeding the 
value of the freight By the maritime law 
of foreign countries, he has also a farther 
lien on the ship, for all advances for the 
ship; and there certainly seems much rea- 
son for upholding such a right. It has been 
indeed denied, that the common law afEords 
him any such lien (Hussey v. Christie, 
East, 426; Abb. Shipp. pt. 2, c. 3, § 9); 
though the courts of equity have shown a 
strong ■ inclination to sustain it Hussey v. 
Ghristie, 13 Ves. 594; Ex parte Halkett 3 
Ves. & B. 135; 19 Ves. 474; 2 P. Wms. 367. 
Our own admiralty courts have on several 
occasions recognized its existence and en- 
forced it Burgin v. The Rainbow [Case 
No. 2,116]; Gardner v. The New Jersey 
[Id. 5,233]. See, also, Emerig. Mar. Loans, 
c. 12, § 3, etc. However the law may be 
on this point, if the master having money 
of his own, omits .to apply it pro tanto to 
the ship's necessities, and binds the ship 
and cargo by a bottomry bond valid to a 
certain extent, the court will exercise its 
discretion, and marshal the assets in favour 
of the shippers of the cargo, so as to bring 
their property last into contribution. Upon 
examining the evidence and documents in 
the cause, I am not satisfied that any, but 
a small part of the money, ever belonged 
to the master. And, taking the master's 
own testimony, which in the absence of all 
countervailing proof must be taken to be 
true, It is sufficiently established, that be- 
fore his departure from St. Petersburg, the 
whole money was legally appropriated to 
the shippers, and was at their risk during 
the voyage. It was the return of adven- 
tures sent out by them, and the master had 
a right to separate it for this purpose. The 
court therefore pronounces, that Messrs. 
Thomas Welsh, A. Aspinwall, P. & T. Cur- 
tis, Boardman & Pope, and J. Bromfield 
are entitled to it as legal proprietors. 

The next consideration is, how the assets 
are to be marshalled in paying the bottomry 
bond. It is said, that there is property of 
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the owner and property of the master on 
board, included in the hottomry of the ear- 
go. My opinion is, that the property of 
the owner is to be first applied to the pay- 
ment of the bond. In respect to the master 
I should hold, that if he had money of his 
own on board, at least so far as the ship- 
pers are concerned, the bottomry bond 
should be held pro tanto not to attach upon 
the cargo. And I at present incline also to 
the opinion, that the other property of the 
master included in the bond, ought to be 
applied before that of the shippers. But it 
may be as well to resei-ve any absolute 
opinion on this point, untQ the facts are 
ascertained by commissioners. The only re- 
maining point is, in what manner the 
amount due upon the bottomry bond is to 
be calculated. The rule laid down by Mr. 
Marshall in his treatise on Insurance and 
Bottomry (book 2, e. 4, p. 752) is, that "if, 
when the risk is ended, the borrower delay 
payment, the common 'interest begins to 
run, ipso jure, without any demand. 'Dis- 
cusso periculo, majus legitima usura non 
debebitur.' But this interest runs only on 
the principal, not on the marine interest; 
for this would be interest upon interest 
'Aecesslo accessionis non est* " For this 
doctrine he cites no English authority, but 
relies altogether upon the civil law and 
Pothier and Emerigon. Poth. Gross. AverfE. 
note 51; Emerig. Gross. Avent c. 3, § 4; 2 
Bmerlg. 414. The doctrine of the civil law 
denying compound interest is not of uni- 
versal application under the common law. 
The opinions of Pothier and Emerigon seem 
certainly opposed to allowance of interest 
upon the maritime premium, (commonly, 
but somewhat improperly, called interest); 
but Emerigon admits, in explicit terms, 
that the law and practice in France are in 
favour of it. Upon examining his reason-, 
ing on the subject, it is by no means satis- 
facfory, being obviously founded upon mere 
motives of compassion. My opinion is, that 
as by the successful termination of the voy- 
age, the maritime premium, as well as the 
sum lent, becomes due, the whole forma 
one aggregate debt, and that any delay in 
discharging it, ought to be followed by the 
allowance of common interest exactly as in 
other cases of debt In making up the de- 
cree, the sum lent and the hottomry interest 
are to be considered as the principal, and 
common interest upon this amount is to be 
added from the time the bond became due 
to the time of the decree. It will become 
necessary to refer the cause to commission- 
ers, to audit the accounts and ascertain the 
rights of the claimants, according to the 
principles here stated; and an interlocutory 
order must be passed for this purpose. 

It is unnecessary to give any opinion on 
tjie point, whether the libellants are' en- 
titled to any remedy in rem for the addi- 
tional sum advanced the master at Ports- 
mouth, because the lieu, if admitted, would 
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only extend to the ship and freight, and 
these are exhausted by the bottomry hond. 
Order accordingly. 

[Subsequently a claim was brought forward 
by Sweet & Hammond, factors, to the proceeds 
of certain goods, part of the cargo of the Pack- 
et The claim was allowed, with a reference 
to a commissioner to ascertain and adjust the 
claim. Case No. 10,655.] 



Case ]Sro. 10,655. 

The PACKET. 

[3 Mason, 334.] i 

Circuit Court D. Massachusetts. May Term, 
1824. 

Maritisi e Liens— Factor— Advances— Pkoceeds 
—Costs. 

1. A factor, to whom a general shipment has 
been entrusted as security for advances, com- 
missions, and expenses, has a special property 
only in the shipment and subject to his hen 
for those charges, the owner may dispose of 
them as he pleases, and the conveyance will car- 
ry the right. 

[Cited in Boston & M. B. Co. v. Warrior 
Mower Co., 76 Me. 261.] 

2. In the admiralty, where the factor, and ^e 
persons claiming a derivative title under the 
owner, contest the right to the proceeds, the 
court will decide upon the equities of all con- 
cerned, and decree the amount of the lien to the 
factors, and the residue of the proceeds to the 
other claimants. 

[Cited in Leland v. The Medora, Case No. 8,- 
237; The Lady Franklin, Id. 7,983.] 

3. If, in such a case, a factor sets up a titie 
as general owner, and not merely for a lien, he 
will not be entitled to costs. 

[Cited in Hunter v. Marlboro, Case No. 6,908.] 

The principal questions were disposed of at 
the hearing at the last term, and the opinion 
of the court will be found [in Case No. 10,- 
654]. Messrs. Swett & Hammond, however, 
claimed a right to the proceeds, of certain 
goods, part of the cargo, under the following 
circumstances, which were stated in the re- 
port of the auditors. On the 27th of June, 
1821, Captain Barker entered into an agree- 
ment with them as follows: "Memorandum 
of an agreement made between Swett & 
Hammond, and Samuel P. Barker, all of Bos- 
ton. The said Barker agrees to pay Swett 
& Hammond one per cent for endorsing his 
bills on Thomas WUson & Co. of London, at 
sixty days' sight, for £1500 sterlmg, and the 
said Barker agrees to deliver to Swett & 
Hammond the following merchandise, as col- 
lateral security, viz., 82 boxes of brown Ha- 
vannah sugar, 72 do. white sugar, 72 barrels 
of coffee, 52 bales of cotton, valued at §9983,- 
08 (in the aggregate). And it is further 
agreed, that Swett & Hammond are to ship 
the above merchandise to Steiglitz & Co., St. 
Petersburg, or Good, Bainals, & Co., Copen- 
hagen, for sale, and the proceeds subject to 
the order of said Swett & Hammond, and on 
the arrival at Boston of the returns from 
Copenhagen or St Petersburg, the merchan- 

1 [Reported by William P. Mason, Esq.] 
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dise to be consigned to the said Swett & 
Hammond, who are to enter and sell the same, 
and chai'ge a commission of two and a half 
per cent., and when the money is received for 
the sales, it is to be paid over to the said 
Barker by Swett & Hammond, provided the 
bills before mentioned are paid. The said 
Barker is to pay all expenses, and to be at 
aU the risk. The said Swett & Hammond 
are to get the property insured out and home, 
and in ease of loss, the amount insured is to 
be paid over to the said Barker, after de- 
ducting two and a half per cent and all oth- 
er charges." 

Captain Barker had previously bought, at 
New York, a quantity of coffee and sugar, 
amounting to upwards of §25,000, which 
goods had been pledged to Swett & Ham- 
mond, as collateral security for advances 
made by them, to pay for the same at New 
York. These goods were shipped from New 
York to Boston, consigned to Swett & Ham- 
mond, and after their arrival, several parcels 
of them were sold to Thomas Welsh, "Wil- 
liam Oliver, P. & T. Curtis, and Samuel Up- 
ton and Hawkes Lincoln. A part of the same 
purchase was the sugar and coffee referred 
to in the foregoing memorandum. The 
goods, stated in the memorandum, were ship- 
ped in the Packet, and consigned by Swett 
& Hammond to Steiglitz & Co., at St Peters- 
burg, for sales and returns. Steiglitz & Co. 
acknowledged the receipt of these goods, and 
sent a separate account of sales of them to 
Swett & Hammond, and shipped to them, 
as returns, certain goods, viz. 716 bars of 
iron, 7 bundles of hemp, 50 packs half duck, 
25 casks of tallow, and 463 coils of cordage, 
the proceeds of which were now claimed by 
Swett & Hammond. The bills drawn by 
Captain Barker on Thomas Wilson & Co. for 
floOO were duly paid; and Captain Barker 
stated before the auditors, that he considered 
the memorandum contract with Swett & 
Hammond thereby terminated; and as he 
had procmred Steiglitz & Co. to consign to 
Swett & Hammond an amotmt of goods 
equivalent to the amount pledged to them, on 
which they would receive a commission, he 
thought himself at liberty to appropriate his 
own property so shipped as aforesaid by 
Steiglitz & Co. as returns, to such of the other 
shippers as he pleased. He accordingly ap- 
propriated to P. & T. Curtis 114 coils of cord- 
age and 4 bundles of hemp; to A. Aspin- 
wall 381 bars of iron; to Samuel Upton the 
residue of the iron, three bundles of hemp, 
and 114 coils of cordage. The 50 packs of 
half duck and 25 casks of tallow he consid- 
ered as appropriated to Swett & Hammond, 
as returns for an. invoice of $3151,57, con- 
signed by them, on the intended voyage, to 
Captain Barker, for sales and returns. The 
bills of lading of the respective appropria- 
tions were handed to Curtis, Aspinwall, and 
Upton, by Captain Barker on his arrival at 
Boston; but Captain Barker stated, that the 
appropriation was made at Cronstadt,and let- 



ters of advice and bills of lading were sent 
by him to them from thence accordingly; 
but they never reached the parties, who had 
no notice of the appropriation, until the ar- 
rival of the ship at Boston. The claim of 
Swett *& Hammond was not for a lien, but as 
general owners of the property. The 463 
coils of cordage above referred to were also 
claimed in behalf of J. J. Pflug of Cronstadt, 
as his own property. The facts, as stated by 
the auditors, were as follows. A bill of par- 
cels of 463 coils of cordage, and 2 cables, 
signed by J. J. Pflug, at Cronstadt, on 16th 
of September 1821, with the weight and cost, 
was produced, containing a statement, that 
it is "shipt on joint account on board the . 
American vessel Packet, bound to Boston," 
and charges Captain Barker with his half of 
the amount of the cost, and adds, "you will 
hav« the goodness to pay my brother, Mr. 
Charles Pflug." Captain Barker also pro- 
duced a memorandum of account in the hand- 
writing of J. J, Pflug, in which he is charged 
with the one half of the cost, and is allowed 
certain credits, leaving a balance due to Pflug 
of reals 3626,17, to meet which balance Cap- 
tain Barker stated, that he left in the hands 
of Pflug property amounting to ?1000, out 
of the proceeds of which Pflug was to re- 
ceive his balance. There was also a letter 
from X J. Pflug of the 29th of September 
1821, to Captain Barker, in which he states, 
"agreeably to our mutual consent, I have 
shipped for joint account and risk on board 
the ship Packet, B. No. 1 to 465, 40 tons of 
tarred cordage, weighing &c. (the exact 
amoimt in the bill of parcels). Fiu:ther, have 
loaded in said ship, on my own account and 
my own hazard, 8 hawsers, weighing &:c.^ 
which permit me to consign to your good 
self, and request you will be good enough, on 
your safe arrival at Boston, to dispose of the 
above hawsers, as well as my half share of 
the above 40 tons cordage, to the best ad- 
vantage possible, and be pleased to remit 
of the net proceeds $2000 to my friends 
Messrs. William & James Levin in London. 
The insurance for these 44 tons cordage, you 
assure me has been already effected; will 
you therefore be good enough to say at what 
rate of primage, &c." In a postscript he 
adds, "the residue of the proceeds, after re- 
mitting the §2000 &c., I shall settle with you 
here in 1822, or otherwise through my 
friends in America, in case of your not arriv- 
ing at that time." Captain Barker advised 
Steiglitz & Co. of this shipment on board of 
the Packet, and signed a bill of lading for 
the whole of the cordage, as shipped for ac- 
count of Swett & Hammond, and consigned to 
them. The reason of which was, as he stat- 
ed, that the property might be covered by an 
insurance, which Swett & Hammond had 
caused to be effected for him on the voyage 
out and home. Captain Barker also signed 
a bill of lading for the whole quantity of 
cordage, as shipped laj said Pflug, but con- 
signed to himself (Barker) at Boston. 
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Upon tlaese facts, stated at large in the re- 
port of the auditors, several questions arose 
in respect to proprietary interest, which were 
referred by the auditors to the court for de- 
cision. 

Hubhard & Gorham, for Swett & Ham- 
mond. 

air. Aylwin, for Pflug. 

Mr. "Welsh, for Aspinwall, Curtis, and Up- 
ton. 

STORY, Gu:cuit Justice. The first ques- 
tion is as to the proprietary interest of Swett 
& Hammond in the goods in controversy. 
The proceedings of the master were certain- 
ly somewhat loose and irregular, and not so 
satisfactorily explained as the court could 
desire. Still the court must, in the absence 
of all conti-adictory proofs, take the facts to 
be as they were stated by the master before 
the auditors, and reported by them, for he is 
certainly a competent witness, standing in 
point of interest indifferently between the 
parties. The claim of Swett & Hammond is 
framed so as to present only a general and 
absolute proprietary interest, and gives not 
the slightest intimation of such a qualified 
interest, as is now asserted. There is no 
pretence to say, that in point of fact they are 
entitled to be considered as general owners. 
The memorandum of agreement establishes, 
in the most satisfactory manner, that Cap- 
tain Barker is the real owner, and that Swett 
& Hammond are mere factors and consignees, 
and that their original interest in the ship- 
ment never extended beyond a lien for secu- 
rity of the draft of £1500 on Messrs. Wilson 
& Co., and their claim for commissions, insur- 
ance, and expenses. The draft of £1500 has 
been paid; and thus the lien of Swett & Ham- 
mond, under the agreement, is cut down to 
the other charges above stated. It is now 
asserted, that they are creditors of Captain 
Barker on general" account, and claim a title 
to retain for the balance. Assuming it to be 
so, they are not at liberty to enforce such a 
claim against bona fide purchasers imder cir- 
cumstances like the present. They have nev- 
er had these goods in their possession, nor 
the proceeds in their hands; and an attempt 
to affect this shipment with such a claim is 
directly against the stipulations in their 
agreement. 

What then is the case before the court? It 
is the common case of a factor, who is con- 
signee, claiming the property against his prin- 
cipal, and those asserting a derivative title 
from him. So far as the factor has a lien, 
he is certainly entitled to the protection of 
the court But certainly he has no rights be- 
yond that claim. Discharging the lien, the 
principal has an unquestionable right to dis- 
pose of the property in any manner, which 
suits his own interest or convenience. Sup- 
posing, therefore, that the original shipment" 
vested a special property in the factors, and 
that the investment of the returns by Steig- 
litz & Co., taken in connexion with the con- 



signment, and bill of lading to the factors 
also gave them a special property in the goods 
now in controversy, still Captain Barker had 
a perfect right, subject to the lien of the fac- 
tors, to vest the ultimate interest in Messrs. 
Curtis, Aspinwall, and Upton, in the most 
absolute manner. They claim as bona, fide 
holders under an appropriation in Cronstadt, 
and Swett & Hammond 'cannot be heard to 
assert a title, as general creditors, to extract 
it from their hands. Sitting here for the 
purpose of adjusting equities between the 
parties, I should have no difficulty in decree- 
ing, on a proper allegation, that the claim of 
Swett & Hammond for commissions, insur- 
ance, and other.expenses, ought to be a charge 
upon the proceeds in court; but that subject 
to these, the proprietary interest in the pro- 
ceeds belonged to the other claimants. It has 
been said at the argument, that this claim 
for commissions &c. ought not to be enforced, 
because the proceeds now in court cannot be 
traced back to the original shipment to 
Messrs. Steiglitz & Co., so as to establish 
them to be the returns of that shipment. But 
it appears to me, that the evidence dearly 
establishes this fact Then again it is ob- 
jected, that Messrs. Swett & Hammond have 
now In their possession the policies of insur- 
ance on this very property, and are entitled 
to deduct the amount of their claim from that 
fund, whenever the loss is paid to them upon 
the policies. Assuming that they might so 
do, still if their daim is attached as an equi- 
table lien upon the present proceeds, they are 
entitled to relief here. They are not bound 
to wait for a recovery on the policies. The 
latter may be an additional security to them; 
but it does not supersede the right of attach- 
ing their claim to these proceeds. The only 
point of difficulty in now giving them relief 
arises from another consideration; and that 
is the shape of their original allegation as 
general owners, and not as persons having 
a mere lien on the property. But as no ex- 
ception has been taken at the bar on this 
account, and the argument has been wholly 
on the merits, I consider it as in effect waiv- 
ed by the parties. It would be harsh, at this 
last stage of the proceedings, wholly to re- 
ject such an equitable claim, or to turn the 
parties round to institute new proceedings, 
when there has been a general acquiescence 
in disposing of it under the original allega- 
tion. If Swett & Hammond had, in their alle- ' 
gation of claim, set up this special interest in 
the proceeds, I should have thought it proper 
also to allow them costs; but as they have 
asserted a general claim only, as absolute 
owners, which has been successfully resisted, 
it is my duty not to admit them to costs, for 
they have failed in the substance of their 
claim. 

In respect to the claim of Pfiug to the cord- 
age, if it stood upon the bill of lading alone, 
there would be strong reason to presume in 
favour of his sole proprietary interest. But 
the bill of parcels, and especially the letter 
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signed by Pflug put it beyond any real doubt, 
that the shipment was on the Joint account 
and risk of himself and Captain Barker. He 
is entitled, therefore, only to a moiety of the 
proceeds, and the other moiety is to be dis- 
posed of according to the appropriation there- 
of made by Captain Barker. 

Let it be referred to a commissioner to as- 
certain and adjust the (^aims of the parties 
according to these principles. Decree accord- 
ingly. 
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PACKWOOD T. CLABK et al. 

[2 Sawy, 546.] i 

Circuit Court, D. Oregon. Feb. 16, 1874, 

Notes — Failukb of Considekatiox — Shekifp's 
Certificate of Purchase of ReaI/ Estate. 

1. The law presumes that a promissory note is 
given and indorsed for a sufficient consideration, 
and when it is alleged by the maker or indorser 
thereof that it was given or indorsed without 
consideration, or that the consideration therefor 
has failed, the burden of proof is upon the party 
making the allegation. 

2. Where a note was given solely in considera- 
tion of the assignment of two certaiu sheriff's 
certificates of sale of real property, a plea of 
total failure of consideration to an action there- 
on is not supported by proof that only one of 
such certificates was so assigned. 

3. Under the Code, a partial failure of consid- 
eration is not a defense to an action upon a 
promissory note, but the same must be set up as 
a counter claim, and in that ease it must be 
pleaded and proved in the same manner as in 
a separate action thereon. 

4. A sheriff's certificate of sale of real proper- 
ty is of value to the purchaser, and an assign- 
ment by him of the same is therefore a suffi- 
cient consideration for a promissory note. 

This action was brought [by William H. 
Packwood against George H. Clark and oth- 
ers] to recover the sum of ?3500 due upon a 
promissory note, with interest thereon fl'om 
May 23, 1873. 

John A. Reed, Walter Thayer, and O. P. 
Mason, for plaintiff. 
H. T. Bingham, for defendants. 

DEADY, District Judge. The complaint 
alleges that on the day and year aforesaid, 
one Arthur T. Rice made his promissory note 
and thereby promised to pay the sum and 
interest aforesaid to J. W. Virtue or order, 
at the national bank of Cook & Co., Chicago; 
and that defendants in their firm name afore- 
said, prior to the delivery of said note, "duly 
indorsed thesame;" and that afterwards said 
Virtue "for a valuable consideration, duly 
indorsed" the same to the plaintiff, who Is 
now the owner and holder thereof. 

That upon the maturity of said note pay- 
ment thereof was duly demanded and re- 
fused, and the same was protested for non- 
payment, and notice thereof given to said in- 
dorsers, etc. 



1 [Reported by L. S. B, Sawyer, Esq., and 
here reprinted by permission.] 



The defendants by their amended answer 
admit the allegations of the complaint, with 
the qualification that said note was made 
payable to Virtue at the plaintiffs request, 
and hy the former indorsed to the latter with- 
out consideration; and for a defense thereto, 
allege that they indorsed said note, and oth- 
er similar ones, amounting in the aggregate 
to $29,700, solely in consideration of the 
performance of an agreement whereby the 
plaintiff and one T. J. Carter then and there 
undertook and promised to assign to the de- 
fendants the certificates of sale given by the 
sherife upon the sale of the El Dorado ditch, 
on executions issued out of the cli-cuit court, 
for Baker county, Oregon, to enforce two 
several judgments in said court against the 
Malheur and Burnt River Consolidated Ditch 
& Mining Company— one in favor of C. M.. ■ 
Carter for the sum of $24,442.22. and the 
other in favor of the plaintiff for the sum of 
?20,S09.39, 

That the consideration for said note totally 
failed, because: 1. Said certificates of sale 
at the date of said agreement "were of no 
value whatever;" and 2. Said certificates of 
sale, or either of them, were never assigned 
or delivered to said defendants. 

The plaintiff in his reply denies that said 
certificates of sale were of no value, and 
that the same were not assigned to defend- 
ants, and avers that said certificates "were 
sold, assigned and delivered to defendants at 
the time of making said agreement" 

Upon this state of the pleadings, the bur- 
den of proof is upon the defendants. Until 
the contrary is shown the law presumes that 
the note was given and indorsed for a suffi- 
cient consideration. Code Or. 338. The is- 
sue in the case arises upon the new matter 
in the answer controverted by the reply, and 
the defendants substantially assert the af- 
firmative of it 

On the trial the defendants offered no evi- 
dence, but the plaintiff did. By consent the 
latter gave in evidence a copy of the certifi- 
cate of sale given upon the Carter judg- 
ment dated February 15, 1873, with the as- 
signment thereon, dated May 23, 1873, signed 
by the plaintiff and T. J. Carter, from which 
it appears that the El Dorado ditch was, on 
said February 15, sold to plaintiff and said 
Carter, as the property of said ditch and 
mining company, for the sum of $43,000, gold 
coin. 

The plaintiff also called T, J. Carter, who 
testified that the certificate of sale given in 
evidence was the only one that existed at the 
time of making the notes, or since, and 
that it was then and there assigned and de- 
livered to the agent of tfie defendants in pur- 
suance of the agreement 

The proof shows a part performance of the 
agreement One of the certificates was as- 
signed in pursuance of the agreement And 
although it is impossible, as the case stands, 
for the court to say what is the relative value 
of this certificate to the other one mentioned 
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in the agreement, because it does not appear 
wMch is tie elder judgment, the one in favor 
of Packwood or Carter, yet it is manifest 
tliat this one -n-as of some value to the plain- 
tiff and his co-ohligee (Carter), because it Is 
evidence of the payment of $43,000 for the 
El Dorado ditch, and their right to a sheriff's 
deed for the same, with this sum applied in 
satisfaction of both judgments, which were a- 
lien thereon. The assignment transferred 
this right to the defendants. The balance 
remaining due on the two judgments was a 
mere trifle, and in effect the assignment of 
the one certificate of sale was as beneficial 
to the defendants as both would have been. 
Johnson v. Titus, 2 Hill, 60S; Perley v. 
Baleh, 23 Pick. 286. 

Be this as it may, the proof does not sus- 
tain the defense of a total failure of consid- 
eration. A failure of considei*ation to be a 
defense to an action on a note, must be total. 
JReese v. Gordon, 19 Cal. 149; Harrington v. 
Stratton, 22 Pick. 513. 

When some portion of the consideration 
still remains the defense can only come in by 
way of- recoupment of damages for the par- 
tial failure. Spalding v. Vandercook, 2 
Wend. 432; Batterman v. Pierce, 3 Hill, 171; 
Barber v. Rose, 5 Hill, 76; Reese v. Gordon, 
19 Cal. 149; Harrington v. Stratton, 22 Pick. 
513. 

Under the Code, the damages, if any, aris- 
ing from the failure to assign the second cer- 
tificate of sale, may be recovered or allowed 
the defendants as a counter claim to the sum 
due upon the note. But in such case the de- 
fendants must plead and prove the counter 
claim in the same manner as if they had 
elected to bring a separate action therefor. 
Edw. Bills & N. 333; New Jersey Steam- 
Nav. Co. V. Merchants' Bank, 6 How. [47 XJ. 
S.] 433; 8 How. Prac. 441; Buiton v. Stewart, 
3 Wend. 240; Perley v. Balch, 23 Pick. 286. 

The issue taken upon the defense of total 
failure of consideration being found for the 
plaintiff, the conclusion of law is, that the 
defendants are indebted to the plaintiff as 
he hath alleged against them. 



Case Wo. 10,657. 

In re PADDOCK. 

[6 N. B. R. 132.] 1 

District Court, E. D. Michigan. Jan. 16, 1872. 

BAXKEUPTcr — Debt Illegally Contracted' — 

LiQOOES. 

1. A debt contracted in whole -or in part for 
spiritaous liquors, being in violation of the laws 
of aiichigan must be rejected, and the name of 
the claimant stricken from the list of creditors 
of the estate of the bankrupt 

2, Claimant ordered to pay the costs and an at- 
torney's fee of ten dollars. 

[Cited in Re Pease, 29 'Fed. 595.] 



1 [Reprinted by permission.] 



(Case No. 10,657) PADDOCK 

[This case was formerly heard upon the 
question of payment to certain creditors of 
witness fees. Case No. 10,658.] 

The issues arise upon the three several pe- 
titions of Theodore C. Etheredge, assignee of 
the estate of the said bankrupt [S. Paddock], 
to reject the debts of certain creditors which 
have been proven before the register, viz: 
of Dyer & WUder, of Toledo, Ohio, for one- 
hundred and ninety dollars; of Markscheffel 
Brothers, of the same place, for three hun- 
dred and fourteen dollars and seventy-nine 
cents, and of Marshall Brothers & Co., of 
the same place, for one hundred and forty- 
nine dollars and nine cents; for the alleged 
reason that the said debts were contracted 
for spirituous and intoxicating liquors sold 
in violation of the statutes of the state of 
Michigan. The said creditors put in their re- 
spective answers to the said petitions, admit- 
ting that the debts were contracted for spir- 
ituous and intoxicating liquors, but alleging 
that they were so contracted at Toledo, in 
the state of Ohio, and that by the laws of 
the latter state the same were legal and 
valid. I'roofs were taken, and the facts ap- 
pear to be as follows: the liquors were fur- 
nished to the bankrupt upon his orders given 
by him at Coldwater, in the state of Mich- 
igan, his place of business. Each bill- of 
liquors so furnished exceeded fifty dollars 
in amount. There was no note or memo- 
randum made in writing and signed by the 
bankrupt, of any of the orders except two, 
and they were unstamped. All the orders 
were taken by ti-aveling agents of the sellers 
except one of the unstamped written orders, 
and one taken by one of the sellers in per- 
son. The orders taken by agents were in 
all cases subject to the approval of the sell- 
ers. There does not appear to have been 
any express, direction or agreement as to 
how the liquors were to be forwarded, but 
as matter of fact they were placed by the 
sellers on the ears of the Michigan Southern 
and Northern Indiana Railroad at Toledo, 
and thence carried on said cars to Coldwater, 
where they were received by the bankrupt, 
and this was the only means of transporta- 
tion of freights by common carrier between 
those places. 

Mr. Pond, for petitioner. 
Mr. Austin, for creditors. 

LONGYEAR, District Judge. A prelim- 
inary objection was made on behalf of the 
creditors to the jurisdiction of the court, 
"for the reason that they are entitled to have 
the validity of their said claims adjudicated, 
and determined in a court of law, and by a 
jury." L do not consider this objection ten- 
able in the present form of proceeding, for 
two reasons: First, because the creditors 
stand before the court in the attitude of 
plaintiffs, themselves invoking the jurisdic- 
tion to which they object; and, second, be- 
cause by general order in bankruptcy num- 
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ber twenty-six, ample provision is made for 
adjudication and determination of their claim 
in a court of law and by a Jury, of wbicb 
the creditors may avail themselves by tak- 
ing an appeal to the circuit court under sec- 
tion eight of the bankrupt act, in case they 
were dissatisfied with the decision of this 
court. 

The question for decision is, whether these 
debts under the circumstances stated, are to 
be deemed as having been contracted at 
Coldwater, in the state of Michigan, or at 
Toledo, in the state of Ohio. K the former, 
then it is conceded that they are illegal and 
void under the prohibitory liquor law of 
Michigan, and must be stricken out. If the 
latter, then it is also conceded that they are 
valid and must remain as debts against the 
estate of the bankrupt 

On the one hand it is contended that be- 
cause the orders were subject to approval 
of the sellers at Toledo, and that by the 
usual course of business between the par- 
ties the liquors were to be delivered on the 
cars at Toledo, that was the place where 
the contracts were completed, and therefore 
they were Ohio contracts. On the other 
hand, while it is conceded that such would 
be the legal efEect in the case of a valid or- 
der, it is contended that the orders were 
themselves void by the statute of frauds, 
and that no debt could be created by virtue 
of anything done under them until the 
liquors were actually accepted and received 
by the bankrupt, and that such receipt and 
acceptance having taken place at Coldwater, 
that is the place where the debts were In 
fact contracted, and therefore they were 
Michigan contracts. 

The orders upon which the liquors were 
furnished consist of three classes: First, 
those which were given verbally to agents; 
second, the one given verbally to a prin- 
cipal; and third, the two which were given 
in writing. 

First As to the verbal orders given to 
agents. The statute of frauds of Michi- 
gan (2 Oomp. Laws, p. 944, § 3184) enacts 
that "no contract for the sale of any goods, 
wares or merchandise, for the price of fifty 
dollars or more, shall be valid unless the 
purchaser accept and receive part of the 
goods sold, or shall give something in ear- 
nest to bind the bargain, or in part payment, 
or unless some note or memorandum in writ- 
ing of the bargain be made and signed by 
the party to be charged thereby, or by some 
person thereunto by him lawfully author- 
ised." This is but a re-enactment of the 
English statute, and it has been held in Eng- 
land that a common order, like those here in 
question, given to the seller for the article 
required, is clearly equivalent to a contract 
for the purchase, and so within the statute. 
Brown, St Fmuds, § 293; Allen v. Bennet, -S 
Taunt 169. I think the circumstance that 
the orders were taken by the agents subject 
to the approval and acceptance of the prin- 



cipals, whose place of business was in Ohio, 
does not prevent the application of the Mich- 
igan statute. The orders being approved 
and acted on by the principals, constituted 
the contracts on the part of the purchaser, 
and having been made in Michigan, the con- 
tracts were Michigan contracts so far as 
this question is concerned. The statute does 
not require that the contract should be signed 
by both parties to make it valid, but it does 
require that it must be signed by the partj' 
to be charged thereby. The bankrupt's es- 
tate is sought to be charged by virtue of the 
orders as constituting the contracts for the 
purchase on the part of the bankrupt. The 
orders were given in Michigan, and each 
purchase was for more than fifty dollars. 
The statute of Michigan, therefore clearly ap- 
plies unless avoided by something in the 
case other than the circumstance that the 
orders were taken by the agents subject to 
the approval of the principals. 

It is contended that although there was no 
express direction as to how the liquors were 
to be forwarded, yet the mode in which they 
were forwarded being the only means of 
transit, and that being according to the 
usage of the parties, it must be presumed to 
have been so intended, and that therefore 
the delivery on the cars at Toledo was the 
completion of the contracts, and hence they 
were Ohio contracts. However that may be, 
in a case of a contract not within the stat- 
ute of frauds, it is clearly not so in a case 
like the present of contracts which are with- 
in that statute. Here delivery alone is not 
suflBcient. Acceptance and receipt of the 
goods by the purchaser are essential. The 
right of stoppage in transitu still remained 
to the sellers after such delivery, and the 
right to reject the goods still remained to 
the purchaser. In all such cases it is well 
settled that it is the actual acceptance and 
receipt of the goods by the purchaser alone 
that constitutes a completion of the contract, 
so as to take it out of the statute making it 
invalid if not in writing. Brown, St. Frauds, 
§ 910; Story, Sales, *§ 276: Hil. Sales, 161; 
2 Pars. Cont. 321, 322; Alderton v. Buchoz, 3 
Slich. 322. The acceptance and receipt of 
the liquors by the bankrupt took place at 
Coldwater, in the state of Michigan. The 
contracts for their purchase, by virtue of 
these orders, were therefore completed in 
that state, and of course were Michigan con- 
tracts, and as such subject to the laws of 
that state. 

Second. As to the verbal order given to 
the seller in person. This order was also 
given at Coldwater, in Michigan, and except 
that it was not subject to subsequent ap- 
proval, it is in all respects like the verbal 
orders given to agents, and the same con- 
siderations apply to it as have been applied 
to them. It is therefore also a Michigan 
contract 

Third. As to the two orders which were 
given in writing. As we have already seen, 
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such orders are equivalent to contracts of 
purchase. As such they come clearly ■with- 
in the purview of the internal revenue law 
of the United States, and were subject to a 
stamp of five cents. 13 Stat. 298. By this 
same law, as amended by the act of congress 
of July 13, 1866, it is provided "That here- 
after no deed, instrument, document, writ- 
ing or paper, required by law to be stamped, 
which has been signed or issued without be- 
ing duly stamped, or with a deficient stamp, 
nor any copy tliereof shall be recorded, or 
admitted or used as evidence in any court 
until a legal stamp or stamps, denoting the 
amount of tax, shall have been affixed there- 
to, as prescribed by law." 14 Stat. 143, 144. 
Therefore, as to these two items there is no 
evidence before the court of any order or 
request of the bankrupt. No liability or in- 
debtedness of the bankrupt can therefore be 
deemed to have accrued on account of these 
items until the liquors were actually re- 
ceived and a|)propriated by him, and as such 
receipt and appropriation actually took place 
at Coldwater, in Michigan, these must also 
be deemed Michigan contracts. 

"We see then that each and all the debts 
in controversy arose out of Michigan con- 
tracts, and as such it is conceded that so 
far as they were for spirituous liquors, in 
whole or in part, they are absolutely in- 
valid and void by the provisions of the pro- 
hibitory liquor law, so-called, of Michigan. 
The debts of Dyer & Wilder and Marshall 
Brothers & Co. appear to be wholly for 
spirituous liquors, and are therefore invalid 
and void. The debt of Markscheffel Broth- 
ers appears to have been part for spirituous 
liquors and part for groceries. The items for 
liquors are first in point of time in the ac- 
count Payments had been made on the ac 
count from time to time, and the bankrupt's 
notes had been taken to balance the account 
The debt, as proven before the register, was 
based upon these notes, except as to a small 
account wholly for spirituous liquors, pur- 
chased by the bankrupt after the notes had 
been given. The payments which had been 
made before the notes were given were more 
than sufBcient to cover the items for liquors, 
and it was contended that inasmuch as the 
items -for liquors were the older^ items in 
point of time, the payments must be deemed 
to have been made upon such items, and that 
therefore the balance of account for which 
the notes were given must be deemed to 
have been wholly for the groceries. 

But here steps in another provision of the 
prohibitory liquor law of Michigan, as fol- 
lows: "All payments for such liquors here- 
after sold in violation of law shall be con- 
sidered as having been received without con- 
sideration and against law and equity, and 
any money or thing paid therefor may be 
recovered back by the person so paying the 
same," etc. The' payments which were made 
cannot tlierefore bedeemed as applying to tlie 



items for liquors; neither could they be, even 
if they had been made with that express direc- 
tion, which, however, does not appear to have 
been the case. There is, however, another 
complete answer to this claim. The bal- 
ance for which the notes were given was of 
the whole account, of which the items for 
liquors constituted a part. The considera- 
tion, therefore, must be deemed to have been 
In part for spirituous liquors, and this makes 
the notes invalid and void, the same as if 
the whole consideration had been such. 

Each of the debts in controversy is there- 
fore held to be invalid and void by reason 
of its having been contracted in whole or 
in part for spirituous liquors in violation of 
the laws of Michigan, and the same must 
be rejected, and the names of the respective 
claimants must be stricken from the list of 
creditors of the estate of the bankrupt, and 
the said claimants must pay the costs of 
this proceeding, including an attorney's fee 
of ten dollars in each case. 

A separate order as to each debt must be 
prepared and signed to carry out the above 
decision. 
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In re PADDOCK. 

[6 N. B. B- 396.] i 

District Court E. D. Michigan. Oct 6. 1871. 

Bankhdptct— "WiTXESS Fees— Right op Cred- 
itor TO Claim Fees. 

When a creditor jiresents his claim for pro- 
hate, he at once subjects himself and his claim 
to the power and jurisdiction of the court and 
becomes subject to its orders within the pro- 
visions of the bankrupt act [of 1867 (14 Stnt 
Sl'H], among which is the provision that the 
court may examine such creditor concerning the 
debt sought to he proved. He is, therefore, so 
examined as a party to the proceedings, and is 
in no sense a 'Vitness"; hence the refusal of 
the assignee to pay witness fees under such cir- 
cumstances must be sustained. 

[•In the matter of S. Paddock, a bankrupt] 
By HOVEY 3SL CLARKE, Register: 
I do hereby certify that on the twelfth day 
of September last, the deposition of Uoraeg 
G.lVIiller, taken before Cephas B. Dresser, one 
of the commissioners of the United States 
circuit court for this district, was filed in 
my office, to prove the claim of said Miller 
against the estate of said bankrupt? and on 
the twentieth day of September last the 
deposition of John G. Gistivit, taken before 
the same commissioner, was filed in my of- 
fice, to prove the claim of said Gistivit 
against the said estate. I further certify 
that on September twenty-sixth, on the pe- 
tition of the .assignee of said estate, a copy 
of which is hereto annexed, I made an order 
requiring the attendance of said Miller and 
Gistivit before me, to submit to an examina- 

1 [Reprinted by permission.] 
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tion of their said claims, as required by the 
twenty-second section of the bankrupt act; 
that on this sixth day of October, said Mil- 
ler and Gistivit appeared and sulimitted to 
the examination required "by such order. I 
fui'ther certify that after such examination 
the said Miller and Gistivit asked for the 
allowance ahd payment to them by said as- 
signee of the regular witness fees, to wit: to 
the said Miller, for one himdred and thirty 
miles travel, at ten cents per mile, thirteen 
dollars; one day's service, one dollar and 
fifty cents; and to the said Gistivit, for 
ninety-five miles travel, nine dollars and 
fifty cents, and one day's service, one dol- 
lar and fifty cents; which the assignee in- 
sists ought not to be allowed, for the rea- 
son that creditors who have proved their 
claims are required by the bankrupt act to 
attend for such examination and are not 
entitled to fees as witnesses; and an issue 
of law thereon arising, I have caused the 
question to be stated in writing, and here- 
with adjourn the same into court for the 
decision of the judge, as required by the 
fourth section of the bankrupt act. 

LONGYEAR, District Judge. When a 
creditor presents his claim for probate, he at 
once subjects himself and his claim to the 
power and jurisdiction of the court, and both 
thereby become' subject to the orders of the 
court, under and within the provisions of the 
bankrupt act, among which is the provision 
that the court may examine such creditor 
concerning the debt sought to be proved. 
Section 22. He is so examined as a party to 
the proceedings, and is in no sense a "wit- 
ness" in the sense in which that word is 
used in the act of congress allowing fees to 
witnesses. Blatehford, J., has held express- 
ly that witness fees cannot be allowed in 
such case. Bankrupts examined under sec- 
tion 26 are clearly not entitled to witness 
fees. In re Okell [Case No. 10,474]; In re 
McNair [Id. 8,907]. Blatehford, J., bases his 
decision, and, I think, with entire correct- 
ness, on the analogy of the claim to witness 
fees in the two instances, "the language of 
section twenty-two, in regard to the examin- 
ation of the bankrupt and of a creditor, and 
the language of section twenty-six in regard 
to the examination of the bankrupt, being 
substantially identical." The assignee was 
therefore correct in refusing to pay to the 
creditors, Horace X Miller and John D. Gis- 
tivit, fees as witnesses on their examination 
before the register concerning their respec- 
tive claims, and such claim for witness fees 
must be disallowed. 

[The case was subsequently heard upon the 
petition of the assignee to reject certain debts 
proven before the register. Case No. 10,657.] 
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PAGAN et al v. SPARKS et al. 

[2 Wash. 0. C. 325.] i 

Circuit Court, D. Pennsylvania. Oct Term, 
1808. 

Bankruptot — Suit against Bankrupt's Debtor 
— Defense — ^Assignment of Moutgagb in Pay- 
ment— Pleading IN Equity— Deuuhrer. 

1. Lloyd & Sparks being indebted to Johnson 
& Smith, assigned a mortgage to them in pay- 
ment, it being understood that the assignors 
were not to be answerable for "the title of the 
mortgagor to the mortgaged premises. Smith 
died, leaving Johnson his surviving partner, who 
became bankrupt, and the plaintiffs are his as- 
signees. They filed a bill, stating that the mort- 
gagor had no title to the mortgaged premises, 
and that he was a bankrupt, which was known 
to the assignors and concealed at the time of the 
assignment. Upon a demurrer to a bill, every 
part of it must be taken as true. 

2. Tlie complainants are the proper persons 
to ask the relief sought for by the bill, which is 
to obtain payment of the original debt due by 
the defendants, notwithstanding the assignment 
of the mortgage. 

3. The representatives of a deceased partner 
need not be made parties to a bill filed by the 
surviving partner, as they have no claim until 
the partnership debts are paid, and then it is 
upon the surviving partner, or his representa- 
tives. 

4. It is no objection to the bill, that it does not 
contain an offer to reassign the mortgage. The 
court will order this to be done in their decree, 
if they deem it necessary. 

The bill states that Johnson & Smith car- 
ried on business as partners, under the firm 
of Johnson, Smith & Co., the former living in 
London, and the latter in New York. That 
Johnson shipped, at different times, to Smith, 
large cargoes of goods, part of which Smith 
sold to Lloyd & Sparks, a mercantile house 
in Philadelphia, in January, 1798, to the 
amount of twenty thousand five hundred and 
forty-four dollars; of which ten thousand 
dollars were paid; and in discharge of the 
balance, Lloyd & Sparks, on the 26th of Jan- 
uary, 1798, assigned one equal moiety of a 
mortgage, executed to them by one Dicker- 
son, to Smith, his heirs, executors, &e., with 
exceptions of certain parts, in which Smith 
stipulated to take said assignment at his 
own risk, without any responsibility on the 
part of Lloyd & Sparks for the payment of 
the debts •secured by said mortgage, and as- 
signed to said Smith, it being understood be- 
tween the parties, that the said Lloyd & 
Sparks were not to be responsible for any 
part of the premises thereby granted. This 
mortgage was given by Dickerson, to secure 
the payment of five bonds due from Dicker- 
son, but the principal of the two assigned to 
Smith, and secured by said mortgage, 
amounted to ten thousand dollars. The ex- 
ceptions in the assignment refer to the par- 



1 [Originally published from the MSS. of Hon. 
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supervision of Richard Peters, Jr., Esq.] 



[18 Fed. Cas. page 977] 



(Case No. 10,660} PAGE 



ticular tracts of the mortgaged premises. 
The hill charges that Dickerson had no title 
to the lands mentioned in said mortgage, or 
If any, only to a small part of very little 
value; and that Lloyd & Sparks, when they 
executed the assignment, were well acquaint- 
ed with that circumstance, but concealed it 
from Smith, who supposed the title to lie 
good. That hefore either of the honds as- 
signed to Smith hecame due. Smith died, 
leaving Johnson his surviving partner. In 
January, 1799, Johnson hecame bankrupt, 
and the plaintiffs were regularly appointed 
his assignees in England. That about the 
close of the year 1797, Dickerson became in- 
solvent, which Lloyd & Sparks well knew, 
and in 1798, he was regularly declared a 
bankrupt under the laws of the United 
States; and that his estate will not pay the 
expenses of the commission. In November, 
.1798, Lloyd died, leaving the defendants, (ex- 
cept Sparks,) his executors and devisees. 
That Sparks has become insolvent, and un- 
able to pay the complainants' demand. The 
prayer is, that the ececutors and devisees of 
Lloyd, may be decreed to pay, and for gen- 
eral relief. Sparks demurs, and assigns for 
cause, that the biU does not show a title in 
the complainants imder Smith, to the said 
mortgage, premises, and bonds. 

WASHINGTON, Circuit Justice (PETERS, 
District Judge, absent). This demurrer can- 
not be sustained. Every part of the bill 
must, for the present, be considered as true. 
The debt now sought to be recovered, was 
originally due to Johnson & Smith; and, if 
the adtions which are now impeached- on the 
ground of fraud, had not occurred, the rep- 
resentatives of Johnson could alone have 
maintained a suit at law to recover the debt. 
But, under all the circumstances of this case, 
the complainants are without remedy at law, 
and In equity, they are the proper and only 
persons who can, on this side of the court, 
ask for the relief prayed by this bill, which, 
in effect. Is to put out of their way the as- 
signment to Smith, and to decree payment 
of the original debt by the representatives of 
the solvent, but not surviving debtor. They 
do not claim under, but in opposition to the 
assignment to Smith; and- on this ground, 
their title, in equity, to the debt, is unques- 
tionable. It was unnecessary to have made 
the representatives of Smith parties, because 
they can have no claim, except against the 
plaintiffs, for any balance which may remain 
after paying the partnership debts, and until 
the plaintiffs shall refuse to account for such 
balance, the representatives of Smith can 
have no claim, and ought not, unnecessarily, 
to be pressed Into the controversy. Neither 
is It an objection, that no offer is made to re- 
assign the deed from Lloyd & Sparks to 
Smith. If this should. In the further prog- 
ress of the cause, te thought useful or neces- 
sary, it can be so ordered by the court. 
These last points are noticed, because they 
18FED.CAS. — 62 



were urged in argument, in support of the 
demurrer, though ^ot stated as causes of der 
murrer. 

Demurrer overruled, with costs, and de- 
fendant ordered to answer. 
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[5 Sa-vy. 299.] i 

District Court, D. California. Nov. 6, 1878. 

Seamen — Fishixg VorAGE— Improper Equipment 
— Negligence op Master — ^Pat for Catch. 

Where the master of a vessel engaged in a 
fishing adventure negligently omitted to procure 
salt, in consequence of which the voyage was 
terminated t\yeuty-fiTe days before the close of 
the season, Jidd, that the men were entitled to 
compensation, and for this purpose were to be 
credited for the twenty-five days lost, with the 
same number of fish as they had caught for the 
twenty days preceding the breaking up of tie 
voyage. 

In admiralty. 

D. T. SuUivan, for libellants. ,| 

J. T. Hoyt, for claimant. 

HOFFMAN, District Judge. The articles 
for the voyage in question in this case have 
been drawn by the owner and signed by the 
men with very reprehensible carelessness. 
That they do not express the contract actual- 
ly made with the seamen is admitted on both 
sides. They provide merely that the men 
shall be paid at the rate of twenty-five dol- 
lars per thousand for the fish caught by each 
of them respectively. The men contend that 
it was also agreed that they should receive 
twenty-five dollars per month as wages from 
tbe time of leaving this port until, as some 
say, their arrival at the fishing grounds; ac- 
cording to otliers, until the vessel reached 
Petropoloski; and according to others, until 
the cargo was discharged at that port. On 
the part of the claimant it is contended that 
the agreement was, that inasmuch as the ves- 
sel was to proceed beyond the fishing grounds 
to Petropoloski, there deliver her cargo, and 
return to the fishing grounds, the men were 
to receive twenty-five dollars per month for 
the time consumed in this deviation, which 
was to be made solely in the interest of the 
owner. I have come to the conclusion that 
this was certainly the contract intended to 
be made by the owner, and most probably so 
understood by the seamen— if not, the mis- 
conception was caused by their own care- 
lessness. There is no proof whatever of any 
attempt to deceive the men. They are more 
intelligent than the majority of persons of 
their calling. They had an ample oppor- 
tunity to read the articles before signing, and 
one of them admits hearing the owner ask 
the master if he had explained to the men 
"about the latitude"; an inquiry, the mean- 
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ing of which he did not understand at the 
time, but took no pains to ascertain. The 
owner testifies that latitude 51° north was 
fixed upon as the point where the wages 
were to begin, and they were to continue 
until that latitude was reached on the ves- 
sel's return from Petropoloski. He also states 
that he directed the master to explain this to 
the men, and that he himself explained it to 
them or some of them. In this he is corrobo- 
rated by the testimony of a disinterested wit- 
ness, who happened to be present. 

But the most important corroboration, and 
that by which I am chiefly influenced, is that 
afforded by the intrinsic probability of the 
case. Fishing voyages from this port to 
the northern seas seem to present peculiar 
attractions for seamen. The number of the 
crew permits the formation of three watches, 
instead of two, as is usual. The men have 
thus eight hours ofC to four hours on. They 
live in the cabin, on the same fare as that 
of the officers, and necessarily on terms of 
much greater familiarity and equality than 
are ordinarily allowed. Their labor is to 
some extent voluntary, for they work for 
themselves as well as for the vessel; and 
their remuneration depends on their skill, 
their industry and their success. The terms 
of their engagement seem to be generally 
understood, and substantially the same in all 
enterprises of this description undertaken 
from this port. The men receive twenty-five 
dollars per thousand for the fish caught by 
them respectively. No wages are allowed 
for the voyage to or from the fishing ground. 
If the voyage be successful, the remunera- 
tion of the men, if they are diligent and 
skillful, will equal, and in many instances 
exceed, what they could earn as wages for a 
voyage of equal length. 

In this case the vessel was not to proceed 
directly to the fishing grounds, but was to 
pass by them, go to Petropoloski, discharge a 
cargo, and then return to commence fishing. 
It was, therefore, just that for the time con- 
sumed in making this deviation the men 
should receive wages; and this is what the 
owner testifies was agreed upon. It seems 
in the highest degree improbable that he 
should have consented, or that the men 
should have supposed, that they were to be 
on wages from the moment of quitting this 
port until their arrival at Petropoloski, or at 
the fishing grounds— a stipulation which 
would, so far as appears, have been wholly 
without precedent in the fishing adventures 
from this port. 

It is also urged, on the part of the libel- 
lants, that the voyage was abandoned by the 
master before the expiration of the fishing 
season, and they were thus deprived of the 
opportunity of making the full catch, upon 
which their compensation depended. It is 
not denied that the voyage was terminated 
before the close of the season. The master 
alleges that he did so in the interest of the 
owners, because of the inability of the men 



to catch fish. The men allege that the fish- 
ing was abandoned because the vessel had 
no salt with which to cure the fish. The evi- 
dence clearly points to the existence of some 
undeniable facts. 

1. When the master determined to break up 
the voyage the supply of salt was exhausted. 
Shortly after the an-ival of the schooner at 
the fishing grounds she encountered the bark 
Constitution, belonging to the same owner, 
the master of which, in pursuance of pre- 
vious instructions by the owner, offered to 
give to the master of the Page as many fish 
as he chose to take, or supply him with as 
much salt as he required. Captain Morrissey 
decided to take fish, and he was accordingly 
supplied with about thirty thousand. These 
seem to have required additional salt, and 
the Page's stores were drawn on for the pur- 
pose; the quantity so consumed seems, how- 
ever, to have been replaced by the Constitu-^ 
tion. This occurrence took place about the" 
8th of July. The Page continued her fishing 
operations until the 31st, at which time her 
salt was wholly exhausted. The supply on 
board the Constitution was amply sufficient 
for both vessels, but it was stowed in the 
hold underneath the fish, and was at that 
time inaccessible. There is some conflict of 
testimony as to whether the master of the 
Page actually requested a supply of salt and 
was refused— but I think it established by 
the proofs that he could not have obtained it 
if he had desired. The vessel was thus com- 
pelled to relinquish the enterprise, and her 
liability to the men for so doing depends up- 
on whether the master was in fault in not 
obtaining salt from the Constitution on the 
Sth, or subsequently, during the time that 
this latter vessel was willing and able to de- 
liver it; by omitting to do so he virtually 
put it out of his own power to complete his 
catch, and thus deprived his crew of the op- 
portunity of earning their compensation. 

2. It clearly appears that the crew was very 
incompetent. The number of fish caught by 
them during the time that their operations 
continued, contrasts most unfavorably with 
the number per capita taken by the crew of 
the Constitution. Whether this was owing 
to their negligence or their want of skill does 
not clearly appear; it was probably due to 
both. Their conduct at Petropoloski, and es- 
pecially their attempt to distort the consid- 
erate action of the master relative to some 
bear skins into a grievance, present them in 
no favorable light to the consideration of the 
court. 

But I am nevertheless unable to justify the 
master in virtually defeating the enterprise 
by omitting to provide himself with salt, so 
soon after the vessel's arrival at the fishing 
grounds, and before the inefficiency or un- 
skillfulness of the men had been fully demon- 
strated. 

It does not appear that they represented 
themselves as skillful or experienced fisher- 
men. It was the duty of the master to ascer- 
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tain what were the qualifications of the per- 
sons upon whose exertions the success of the 
jadventure depended. If, without fraud on 
their part, their qualifications for the serv- 
ice proved to be less than the master ex- 
pected, he had, on that account, no right to 
break up the adventure, and deprive them 
x3f the opportunity of earning what they 
could. 

It may be urged that as it was the vessel's 
interest, and the chief object of the voyage, 
to catch as many fish as possible, the fact 
that the master relinquished the enterprise 
should be taken as proof that its further 
prosecution with the crew under his com- 
paand would be a useless waste of time and 
money. But it is to be recollected that the 
vessel had already received from the Con- 
stitution nearly half a cargo of fish, on which 
the men were not entitled to any lay. She 
had also made a freighting voyage to Petro- 
poloski, and back to the fishing grounds, for 
which the men were to receive no wages ex- 
cept for the period of eighteai days. She 
had thus carried out a cargo of freight, and 
was about to carry back half a cargo of 
fish, without any expense for seamen's wages, 
except for the period of eighteen days just 
mentioned. It may be, therefore, that under 
these circumstances the master relinquished 
the further prosecution of an enterprise 
which, if its whole profits to the ship had de- 
pended on the catch by the men, he would 
have continued- 
Testimony was offered to show that the 
men assented to the abandonment of the voy- 
age. This is strenuously denied by them, and 
the evidence in support of the assertion is in- 
conclusive and unsatisfactory. 

On the whole, I incline to the conclusion 
that the master had no right, under the 
circumstances, to abandon the voyage, and 
that the men are entitled to damages for his 
doing so. On the other hand, there can be 
no doubt that the men were very deficient in 
skill or diligence, or in both. They have 
no claim to any peculiarly favorable consid- 
jeration by the couri^ and their recovei-y 
Should be restricted to what they probably 
would have earned had the enterprise been 
prosecuted up to the time when it might have 
been reasonably and properly brought to a 
conclusion. Their claim to be paid as if the 
vessel had obtained by their exertions a full 
cargo of fish I reject as founded upon an 
hypothesis which would not have been in 
fact realized. The fishing season seems ordi- 
narily to last until towards the end of Au- 
gust, or the beginning of September- If the 
master had remained until the 25th August, 
I think he would have afforded all the oppor- 
tunity to fish to which the men were entitled, 
unless there had been a signal improvement 
in their efficiency, which there is no reason 
to suppose would have occurred. 

I shall, therefore, allow to each of the 
libellants the damages he may be presumed 
±0 have sustained by reason of being de- 
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prived of the opportuniiy to fish for a period 
of twenty-five days. The number of fish that 
he might or would have taken during that 
time to be ascertained by computing his av- 
ei-age catch per diem for the twenty-five 
days preceding the actual termination of the 
fishing, and allowing him a similar catch for 
the succeeding twenty-five days. Upon the 
catch of each man, as thus ascertained, he 
is to be allowed twenty-five dollars per thou- 
sand. For these amounts, together with bal- 
ances admitted to be due the men on a set- 
tlement of their accoimts, a decree will be en- 
tered. 

A reference will be had to the commission- 
er to ascertain and report the total amount 
due each of the libellants respectively, unless 
the parties can agree upon the computation 
on the basis laid down in this opinion. 
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PAGE V. PERRY. 

EL Pish. Pat. Cas. 298.] 1 

Circuit Courl^ E. D. Michigan. Oct, 1857. 

Patents — Specification — Fair Disclosure — Con- 
struction — Iut^stion op Inventor — XJiiXf 
iTr — Improvement — Identity. 

1. A patent may be considered in the light of 
a deed from the government, and the patentee 
is bound to communicate his invention in so full 
and dear a manner, that it shall be within the 
comprehension of the public at the expiration 
of the term. 

2. The specification is intended to teach the 
public the improvement patented; it must fully 
disdose the secret; must give the best mode 
known to the inventor; and contain nothing de- 
fective, or that would mislead artists of compe- 
tent skill in the particular manufacture. 

3. It is a question of fact for the jury, wheth- 
er the description in the patent is so vague or 
uncertain that a competent workman, in the par- 
ticular business to which the patent relates, 
could not, from the specification and drawing, 
construct the machine. 

4. In the construction of a patent, the inten- 
tion of the inventor, so as to effect the object 
designed, is to govern the construction of the 
language employed. The court will look to the 
manifest design in order to remove any ambi- 
guity arising from the- terms employed; but 
tliis ambiguity must not be such as would perplex 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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an ordinary mechanic in the art to which it ap- 
plies. 
[Cited in Hamilton v. Ives, Case No. 5,982.] 
[Cited in Burke v. Partridge, 58 N. H. 351.] 

5. The utility of an invention is an essential 
requisite to the validity of a patent. A useless 
invention, even if patented, is not and will not 
be of any profit to the public. But a general 
utility is not prescribed by the statute as the 
test of the sufficiency of the invention. The 
word is used in contradiction to what is frivo- 
lous, or what is mischievous to the public. 

6. An improvement has essential reference to 
a subject-matter to be improved. It is not an 
original, but embraces, and either adds to or 
alters, the original. 

7. The statute defines the character of an ex- 
pert as one "skilled in the art or science" to 
which his opinion or judgment appertains, or in 
a business or art most nearly connected with it. 
A practical operator and not a scientific theorist 
is, properly speaking, such an expert 

8. An infringement can not take place unless 
the invention can be fully practiced by following 
the specifications. An infringement is a copy 
made after and agreeing with the principle laid 
down in the patent; and if the patent does not 
fully describe everything essential to the making 
of the thing patented, there will be no infringe- 
ment by the fresh invention of processes which 
the patentee has withheld from the public. 

9. If the defendant's machine, in its original 
structure, was in fact and in truth no infringe- 
ment, and was not intended to be so, neither 
accident nor usage, as the natural wear of the 
material of which it was composed, could make 
it so. Mind must be assodated with matter in 
the commission of the trespass. 

10. When, therefore, in a patent for improve- 
ments in portable circular saw mills, the pat- 
ent covered merely a combination of the use of 
rollers, or their equivalents, for guiding the cir- 
cular saw, with a saw which hadjise.end play, 
so as not,. in any case, to have'*aS' endTieaS'ing 
against a shoulder in its ordinary evolution, held, 
that, if the defendant's machine was originally 
constructed and designed with the saw tight to 
the shaft, so. as to operate without end play, and 
by its usage and by the wear~ormelaI of which 
tha shaft was made, such free action or end 
play was undesignedly produced, such free end 
play would not amount to an infringement of 
the plaintiff's patent. 

11. But, if a machine is constructed so as to 
conform in all respects to the description in the 
patenl^ except as to one particular, or as to one 
motion and effect, yet is so constructed and in- 
tended to obtain that moSoh^or effect injtiie 
usage of the machinej-by the action or wearing 
of the parts, and it is so obtained,' it is a piracy 
of the principle and a violation of the patent. 

[Cited in American Diamond Rock-Boring Co. 
V. Sullivan Mach. Co., Case No. 298.] 

12. "Substantial identity" excludes immaterial 
variations or fraudulent evasions. That is a 
substantial identity which comprehends the ap- 
plication of the principle of the invention. If a 
party adopts a different mode of carrying the 
same principle into effect, and the principle ad- 
mits of a variety of forms, there is an identity 
of principle, though not an identity of mode. 

[Cited in McComb v. Brodie, Case No. 8,- 
708; Converse v. Cannon, Id. 3,144.] 

13. The plaintiff is entitled to the actual dam- 
age sustained by the use of his improvement 
during the term of the illegal user, or the amount 
of profits actually received by the defendant, 
during the time he used the plaintiff's improve- 
ment. 

This was an action on the case [by George 
Page against William M. Ferry, Jr.], tried 



by WILKINS, District Judge, and a jury, 
brought for the alleged^ infringement of let- 
ters patent [No. 2,174] for an "improvement 
in circular saw mills," granted to the plain- 
tiff July 16, 1841, and extended for seven 
years from July 16, 1855. The invention con- 
sisted of combination of the free end play of 
the saw mandril with guide rollers at the 
periphery. 

H. B. Northrup and G. V. N. Iiothrop, for 
plaintiff. 

James V. Campbell and Charles F. Walk- 
er, for defendant. 

WILKINS, District Judge (charging jury.) 
This action is brought by the plaintiff to re- 
cover for an alleged infringement of a pat- 
ent, for Tvhich letters patent were granted ta 
Mm in 1841, in due form of law, under the 
seal of the patent office of the United States, 
conferring upon him, for the term of four- 
teen years, the exclusive right of making, 
using, and vending the invention. The ac- 
tion was brought in 1855. 

He alleges, in the statement of his cause 
of action, that "he was the original inventor 
of a new and useful improvement in the 
portable circular saw, mill, described in his 
patent, which was not known or used be- 
fore; and that the defendant, on the 1st day 
of July, 1855, wrongfully did use, and cause 
to be used, his said improvement in viola- 
tion and infringement of his exclusive 
right." 

To this the defendant has plead the gen- 
eral issue— denying these allegations; and 
this affirmation upon the one side, and de- 
nial upon the other, constitute the issue 
which you are sworn to try. The novelty is 
not controverted. 

The patent, with the specification, has 
been given to you in evidence. The ma- 
terial parts of li^ so far as this controversy 
is concerned, read in this wise: 

"The shaft C has free end play within the 
boxes in which it runs, so as not, in any 
case, to have an end bearing against a 
shoulder; It may, in fact, be a cylinder of 
the same diameter throughout. 

"The saw is kept in place entirely by the 
action of two friction rollers, which bear up- 
on its two sides, near its periphery. The 
friction rollers are made adjustable by caus- 
ing them to revolve on pins, which are at- 
tached to two plates of metal placed one up- 
on the other, having tightening screws pass- 
ing through slots in them, and entering the 
frame. 

"The saw is made with teeth in a peculiar 
form, by which they are enabled to be fed 
into the timber more deeply than can be 
done with teeth, in the forms usually em- 
ployed, and be driven with a speed not ex- 
ceeding one-half of the ordinary velocity; 
and from this circumstance, combined with 
the manner of sustaining it at its edge, with- 
out strain from Its center, and with the man- 
ner of setting the teeth, it (the saw) is kept 
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free from all tendency to heating and buck- 
ling, and is thereby well adapted to the 
sawing of ordinary logs, which, though fre- 
quently attempted by means of the circular 
saw, has been abandoned, from the impos- 
sibility of causing the edge of such a saw 
to run true for any length of time." 

Such is the material description of the al- 
leged improvement, which is more specifical- 
ly set forth at the close of the specification, 
in this language: 

"I claim the manner of afiixing and guid- 
ing the circular saw, by allowing end play to 
its shaft, in combination with the means of 
guiding it by friction rollers, embracing it 
near to its periphery, so as to leave its cen- 
ter entirely unchecked laterally." 

"I do not claim the use of friction rollers 
guiding the edge of the saw, but limit my 
claim to their use in combination with a 
saw having free lateral play at its center." 

Such, then, is the specification, embracing 
the improvement— for which the patent is- 
sued on which this action is brought. An 
Improvement has essential reference to a 
subject-matter to be improved. It is not an 
original, but embraces, and either adds to, 
or alters the original. In this case, the im- 
provement of the circular saw is an addi- 
tion to, and not an alteration, and conse- 
quently comprehends all the subject alleged 
to be improved— the saw and friction rol- 
lers. By it the plaintiff is bound. He can 
not, nor does he seek to, set up any other 
Invention than that here described. 

The act of congress [5 Stat. 117] requires 
that every applicant for a patent for any 
new invention or discovery, shall deli-^er a 
written description of his invention or dis- 
covery, and of the manner and process of 
making and constructing the same, in such 
full, clear, and exact terms as to enable any 
person, skilled in the art to which it ap- 
pertains, to construct the machine; and 
furthermore, the law requires that he shall 
particularly specify and point out the im- 
provement or combination which he claims 
as his own invention. 

So far as the patent and specifications are 
concerned, the interpretation of the language 
employed hy the patentee, is with the court; 
while on the other hand, whether or not the 
description is so vague or uncertain that a 
competent workman, in the particular busi- 
ness covered by the patent, could not, from 
the specifications and drawings, construct 
the machine, is a question of fact for your 
detei-mination. 

In the construction of a patent, the entire 
specification is to be taken together, as em- 
bracing the particular description which the 
law requires, of the discovery, the manner 
of construction, and the claim of the pat- 
entee. 

The specification and claim emanate from 
the same pen— the one can not contradict the 
other. ' • 

In the case under consideration, no diffi- 



culty exists as to any part of the patent, es.- 
eept that which relates to shaft E; and in 
regard to that, the terms employed, taken 
in connection with the declared intention of 
the patentee, leave no obscui-ity as to the 
alleged invention. 

The intention of the inventor, so as to ef- 
fect the object designed, is to govern the 
construction of the language he employs. 
Inventors are not always educated or sci- 
entific men. Some most useful inventions 
have sprung from an illiterate source. 
Genius is not always blessed with the pow- 
er of language. Courts look to the manifest 
design in order to remove any ambiguity 
arising from the tenns employed. But this 
ambiguity must not be such as would per- 
plex an ordinary mechanic in the art to 
which it applies. 

The answers given by Mr. Batcheldor, to a 
few questions propounded by the court, as 
to the technical signification of the phrase- 
ology, are clear, and leave no difficulty as 
to the correct interpretation. 

"End play" is the lateral play of the shaft 
within the boxes in which it runs. "Free 
play" is its unchecked action. "Free end 
play" is the unchecked lateral action of the 
shaft in its revolutions. There is a rotary 
motion and there is a lateral motion, and 
consequently, "a free lateral play at its cen- 
ter," is its unobstructed freedom in lateral 
motion at the center of the saw. 

But this free action is further described 
with reference to a shoulder, as being so free 
as not to have an end bearing upon it; and 
also in the alternative, when without a shoul- 
der, having a cylinder of the same diameter 
throughout; for, the language is "may," not 
"shall;" that is, allowing the shaft to be 
constructed either with or without shoulders, 
but calling for an end-play, to prevent heat- 
ing or buckling. This freedom of revolution, 
then, at the center, entirely unchecked later- 
ally, being used in combination with the 
friction rollers, embracing the periphery of 
the saw, is the improvement comprehended 
by the patent upon the circular saw. Or, in 
the language of the court, on the former 
trial, "the patent of the plaintiff covers mere- 
ly a combination of the use of rollers, or 
their equivalents, with a saw that has no 
check to its lateral motion at the center, but 
has free end play, so as not, in any case, to 
have an end bearing against a shoulder in its 
ordinary revolutions. 

Negatively, the invention is not the "Eng- 
lish," the "muley," or the "upright" mill, 
used anterior to 1841, as testified by several 
witnesses, and as described and used by the 
witness Wells, who was engaged in manu- 
facturing lumber in St. Olair county, by the 
old mode, and for the last three years, by 
Page's portable circular saw, with the one- 
eighth of an inch end play. It is not the 
circular saw, with rollers, but without end 
play to the shaft, which the witness Hallett 
attempted to run for about three mouths, auu 
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whicli tended to heat tlie saw witliout vibra- 
tion, "crowning on one side and dishing on 
the other- It is not the circular saw with 
guides, which, from its play and revolution, 
as testified to hy some of the witnesses, was 
always attended with heat and huckling. 
Neither is it the saw which guides alone, but 
their combination with necessary and sufii- 
cient end play to the shaft, "so as to leave 
the center entirely unchecked laterally." 
Words could not make the meaning plainer. 
The specification calls for no alteration in 
the ordinary circular saw, but only under- 
takes to improve it by giving free lateral mo- 
tion at the center of the saw, in combination 
with the usual guides; that is, lateral mo- 
tion at that point, while unchecked in its or- 
dinary revolutions. 

The shaft, in close contact with the boxes, 
so cheeked as not to admit of such proposed 
freedom of movement is the defect in the old 
saw, which was designed to be removed, or 
corrected, in the improvement contemplated 
by the patent The center of rotary motion 
is at the center of the shaft, and, consequent- 
ly, free, unchecked lateral motion there, is 
free end play to the shaft But a checked 
motion, by shoulders, or rings, or any other 
mechanical device, keeping the saw close 
and tight to the shaft, is not free end play. 
That would not be "leaving the center en- 
tirely unchecked laterally," The court is of 
opinion that the patent calls for just so much 
lateral motion, as is necessary for the suc- 
cessful operation of the saw; neither does 
the specification forbid shoulders, by the ex- 
pression employed, "that the cylinder 'may 
in fact' be of one diameter throughout" 
"May In fact be" does not signify "shall be." 
Two leading ideas are contemplated or 
comprehended within the invention: 1st. 
That the cylinder shall have free end play; 
and, 2nd. That the friction rollers should 
guide the saw. The shaft is to play freely 
within the boxes, so as not, in any case, in 
any event under any circumstances, to have 
an end bearing against a shoulder. A shoul- 
der is provided for, but its place on the cyl- 
inder, so as to give to the latter a free end 
play, Is not defined; that is left discretion- 
ary, for the cylinder may, in fact, be of the 
same diameter throughout Neither is the 
extent of the end play expressly defined. 
But the shaft on which the saw runs, must 
not, in any case, have an end bearing against 
a shoulder— that is, the saw, in its ordinary 
motion, or revolution, must not bear or rub 
against the shoulder; and whether this end 
play be one-sixteenth or one-eighth part of 
an inch, is immaterial, as neither is called for 
in the specifications. If the proper amount 
can be determined by a workman experi- 
enced in mill machinery, and the structure 
of mills, that, and that alone, is the neces- 
sary unchecked end play called for by the 
patent The precise definition of the amount 
of end play in the specifications would con- 
fine the improvement patented to that ex- 
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tent and consequently end play, either more 
or less, would be no violation, and the limit 
could not be worthy of a patent, because 
worthless. For, iC the specification called 
for one-eighth, then one-seventh or one-ninth 
would be no violation, and the saw could be 
successfully operated with either. It is a 
settled rule of the law of patents, "that the 
specification need not describe that which is 
within the ordinary knowledge of any work- 
man who may be .employed to put up the 
apparatus, or construct the machine." Such 
a workman, however, must have a compe- 
tent knowledge of the work. That is, tech- 
nically, be what the law calls an expert— one 
experienced or skilled in the particular busi- 
ness to which his testimony appertains, or 
with which it is most nearly connected. It 
was not necessary— nay, it would have been 
fatal to the improvement patented— to have 
specifically limited the amount of the end 
play, of lateral motion, which must be free, 
"leaving the center entirely unchecked later- 
ally," and under no circumstances "having 
an end bearing against a shoulder." But 
checked end play is not unchecked end play; 
limited, is not unlimited; free lateral mo- 
tion, is not obstructed lateral motion; having 
an end bearing against a shoulder, is not, in 
any case, having no end bearing against a 
shoulder. Contraries are not identities. 

Having, gentlemen, thus settled the con- 
struction of the patent^ which is the duty of 
the court there are other questions arising 
on the issue, more especially for your deter- 
mination. 

1st In the patent laws of the United 
States, it is provided "that any person hav- 
ing discovered or invented any new or useful 
art, machine, manufacture, or composition 
of matter, not known or used by others, be- 
fore his or their discovery or invention there- 
of, and not at the time in public use, or on 
sale with his consent and shall desire to ob- 
tain an exclusive property therein, may make 
application In writing," etc. The utility of 
the invention is an essential requisite to th6 
validity of the patent A useless invention, 
even If patented, is not, and never will be, 
of ^y profit to the public. But the laW 
prescribes a rule, by which you must be gov- 
erned in applying this test to the invention 
now in controversy. It is this: Is it frivo- 
lous? Is it mischievous? Is it of any use? 
A general utility is not prescribed by the 
statute as the test of the sufficiency of the 
invention. The word is used In contradis- 
tinction to what is frivolous, or what is mis- 
chievous to the public. 

New inventions in regard to some ti'ifling 
article of dress, such as hoops, or crinolines, 
or, in the language of Judge Story, "a new 
invention to poison people," are not patent- 
able. The one is frivolous, the other mis- 
chievous. 

An invention not obnoxious to these objec- 
tions, whether more or less useful, if it be 
of any use, Is embraced within the spirit of 
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the law. A sligM improvement of an old 
macMne Is a useful Improvement. But, if 
the alleged invention should T)e absolutely 
hurtful or injurious, it is no improvement- 
it is not "a useful invention," and, it is your 
province to determine, from the evidence of 
witnesses experienced in the suhject-matter, 
the validity of this objection. 

It rests altogether upon the judgment of 
those who are acquainted practically with 
the structure and operation of similar ma- 
chines, involving the same principle. A saw- 
mill machinist, a millwright, a practical op- 
erator, and not a scientific theorist, is, prop- 
erly speaking, such an expert A mere 
draughtsman is not a millwright, or a saw- 
yer; neither is the latter a competent judge 
as to the structure of saw mills, unless he 
has been practically engaged in the business 
of constructing as well as managing saw 
mUls, and can speak from well-grounded per- 
sonal experience. The statute defines the 
character of an expert, as one "skilled in the 
art or science to which his opinion or judg- 
ment appertains, or in a business or art most 
nearly connected with that to which his 
judgment or opinion Is applied." A skillful 
saw-mill builder is an expert in that busi- 
ness; and one familiar with constructing 
saw mills is, in that respect, an expert; and 
a skillful saw-mill machine maker is an ex- 
pert in the structure of saw mills, as connect- 
ed with his own pursuit. 

But it is objected that the plaintiff ought 
not to recover in this action, because the 
specifications and drawings are vague and 
uncertain, conveying no exact or definite de- 
scription of the invention claimed. The law 
confers upon the patentee a monopoly. For 
the violation of this exclusive privilege, dam- 
ages are awarded; and he is further pro- 
tected by the infiiction of a penalty. Being 
a monopoly, justice to the public (to whom 
the invention will belong at the expiration of 
the patent) requires that it should be so de- 
scribed in the specifications, in such clear, 
full and exact terms, that persons of compe- 
tent skill and knowledge, may construct and 
reproduce the machine, or thing described, by 
following the specification, with the aid of 
drawings. And such is the rule of law. 

The patent may be considered in the light 
of a deed from the government, the considera- 
tion of which is the invention specified; and 
the patentee is bound to communicate it, by 
so full, clear, and exact a description, with 
drawings and models, that it shall be within 
the comprehension of the public at the expira- 
tion of the patent, for at that period his in- 
vention becomes public property. The ex- 
clusive privilege is not conferred merely as a 
reward of genius, and for the encourage- 
ment of useful inventions and improvements 
in arts and manufactures, but also embraces 
the public benefit. 

Whether in this case, such a full, dear, 
and exact description is given as to enable a 
competent workman— as a millwright— to con- 



struct the machme, is a question of fact for 
your determination. 

Some, perhaps all of you— probably, also, 
the learned counsel— would be utterly unable, 
from the specifications of the patent, to con- 
sti'uct the circular saw mill called for; yet 
that circumstance should not vitiate the pat- 
ent, or reflect upon your intelligence. Until 
enlightened, as we have been during the prog- 
ress of this trial, it is not to be presumed that 
either the bar or the jury knew much about 
"friction rollers," "end play," checked or un- 
checked, "iron journals," "sliding collars," 
"shoulders," "mashers," or "buckling." The 
skiH and knowledge deemed competent is that 
which is addressed to the subject-matter, and 
is not the highest skill, or the greatest knowl- 
edge, but that of practical workmen of ordi- 
nary skill in the particular business. 

Where the object of the patent may be ob- 
tained by a competent mechanic, of ordinary 
skUl, one acquainted with the structure of 
similar machines, or structures involving the 
same principle, by fairly following out the 
specifications and drawings, without other in- 
ventions or additions, or experiment, the pat- 
ent is valid and unimpeached, and the rule 
of law is sufficiently met 

The specification calls for "free end play" 
within the boxes, so as not to have an end 
bearing against a shoulder, or for a cylinder 
of the same diameter throughout; and the 
claim is for the manner of applying and guid- 
ing the circular saw, by allowing end play 
to its shaft, in combination with the means 
of guiding the saw by friction rollers em- 
bracing it near its periphery, so as to have 
its center entirely unchecked laterally. This 
the court have construed, as comprehending 
the use of guides, or rollers, in connection 
with such an amount, or extent of end play 
as is necessary for the successful sawing of 
timber. The question then arises, how could 
a competent mechanic, or machinist, con- 
struct such a machine; or how ascertain the 
necessary amount of end play, without pre- 
vious experiment or information obtained 
from sources independent of the specifications 
and drawings? To which the court responds, 
and so instructs the jury, in the language of 
Curtis on Patents, adopted by Judge Mctean, 
on the former trial: 

"The statute allows the patentee to address 
himself to persons of competent skill in the 
art; and it requires him to use such full, 
clear, and exact terms as will enable that 
class of persons to reproduce the thing de- 
scribed, from the description itself. The or- 
dinary knowledge of every workman so em- 
ployed, is expected to be used in making the 
machine." 

Much time has been consumed by the testi- 
mony of experts touching the character of this 
portable circular saw mill, combined with end 
play, and there has been some conflict of 
opinion as to the necessity of end play, and 
the amount required. It is for you to say 
whether the class of persons indicated could 
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reproduce the maclime with the necessary 
end play required, from the drawings and 
specifications, or from eitlier. If so, you must 
Iioia the patent valid. 

Several of the witnesses have, in your pres- 
ence, constructed the machine from the frame 
up to the disputed point— the end play— and 
there left the matter in doubt, some averring 
that they could go no further. Others have 
gone on to the full completion of the machine 
according to the specifications, giving an 
amount of end play deemed necessary for 
successful operation. You must decide on 
whose judgment it is safest to rely. Their 
credibility is also with you; and the subject 
has been so thoroughly discussed, in both 
aspects, that It is deemed unnecessary to 
mate additional comment. 

Another objection has been urged, that the 
patentee has witiiheld in his description the 
best mode of effecting the object deigned 
by his specifications, and for which the pat- 
ent was granted. The patentee is bound to 
disclose in his specifications the best method 
of working his machine known to him at the 
time of his application. An infringement 
will not have taken place, unless the inven- 
tion can be practiced completely by following 
the specifications. An infringement is a copy 
made after, and agreeing with the principle 
laid down in, the patent; and if the patent 
does not fully describe everything essential 
to the making of the thing patented, there 
will be no infringement by the fresh inven- 
tion of processes which the patenteehas with- 
held from the public. The specification is in- 
tended to teach the public the improvement 
patented; it must fully disclose the secret; 
mijst give the best mode loiown to the in- 
ventor, and contain nothing defective, or that 
would mislead artists of competent skill in 
the particular manufacture. 

In consideration of the exclusive privilege 
conferred, and that the public may fully en- 
joy the benefit of his invention, all his knowl- 
edge in respect to the perfect practice of his 
Invention, must be embraced in his specifica- 
tion. Whether it is so or not, is for you to 
determine from the evidence submitted. 

Having received, gentlemen, the construc- 
tion which the court has given to the specifi- 
cation, and the improvement, and the inven- 
tion therein set forth; bemg satisfied of its 
utility, in the contemplation of the law; satis- 
fied that the description is so clear and full 
that a competent workman, in the particular 
business to which the machine appertains, 
could construct the same from the specifica- 
tions and drawings, or from either, and that 
there has been no concealment of any power 
or principles, or fixtures, within the knowl- 
edge of the patentee, by which it could be 
worked more perfectly; your next inquii-y is, 
has the defendant infringed upon the plain- 
tiff's right? This is the great question of 
fact. 

On this branch of the case, many days 
have been consumed in the examination of 



I numerous witnesses. The testimony elicited 
is especially for your consideration. It has 
been mainly the judgment of experts, one 
class holding that the circular saw used by 
the defendant does not involve the combina- 
tion specified in plaintiff's patent, and that 
no end play is necessary, the saw being work- 
ed tight to the shaft; and another class main- 
taining the opposite opinion, that no end 
play is necessaiy to the successful operation 
of the saw. It is your duty to give pi-e- 
ponderance to one side or the other, gov- 
erned by the rules of law in applying the 
evidence. It is the lot of human nature to 
err. Human judgment is fallible. The best 
of men, equally skilled in any art or science, 
or pursuit, may honestly differ. In giving 
preponderance to testimony, a juror should 
scan closely the basis on which the judgment 
of the expert is founded, and the position he 
may occupy with reference to the question. 

Again: in scrutinizmg the testimony, it is 
of importance that you should keep in remem- 
brance the character of the plaintiff's patent; 
that it is not the invention of a circular saw 
with friction rollers, but a certain improve- 
ment of a circular saw mill previously in use, 
and consequently inferring a knowledge of 
all the essential appurtenances of the old 
mill. In applying the testimony, then, to 
this branch of the ease, inquire: 

1st What Is -the principle of the improve- 
ment invented by the plaintifE? 

2d. Is there a substantial identity between 
the defendant's machine and that Improve- 
ment? 

The first inquuy the court has already set- 
tled, and by that you are bound. The second 
you must determine by a just comparison of 
the two mills, according to the evidence. 

I have used the phrase, "substantial iden- 
tity," as ex(duding immaterial variations, or 
fraudulent evasions. That is a substantial 
identity which comprehends the application of 
the principle of the invention. 

If a defendant adopts a different mode of 
carrying the same prmciple into effect, and 
the principle admits of a variety of forms, 
there is an identity of principle, though not 
an identity of mode. 
To apply this rule to this case: 
The vital principle, here, is the employment 
of free end play to the shaft, in combination 
with friction rollers, "so as to leave the cen- 
ter entirely unchecked laterally"— that is, un- 
checked in its revolutions laterally. Now, 
this principle may be used without an exact 
identity, by mechanical equivalents or con- 
trivances, and if so, there would be a sub- 
stantial identity, or such an arrangement of 
mechanism as performs the same service, or 
produces the same effect in the same way, 
or substantially the same way. Whether 
such exists or not, or whether there is such 
identity, you must determine from the testi- 
mony of those who profess to be skilled in 
this species of mechanism— that is, by tha ^ 
judgment of experts. 
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As a question of fact, it suffices if the prin- 
ciple has been pirated. Morse's telegraph in- 
vention emhodies the principle of transmit- 
ting intelligence, hy the electric fluid, through 
metal "wires, from place to place. Any other 
mode, if such could he devised, of communi- 
cation through wires, without electricity, is 
not identical, though it might embrace equal 
velocity. So, lumber may be- sawed by a 
circular saw mill, with a shaft at right angles 
with the saw, controlled by friction rollers 
embracing the periphery— yet, if the princi- 
ple of free end play, or free lateral action, in 
combination with the rollers, is wanting, there 
is no identity, no trespass upon the plaintifE's 
right. 

The consideration has been pressed, with 
much force, that there is no substantial iden- 
tity between the alleged improvement of the 
plaintifC and the machine used by defendant, 
inasmuch as the lateral motion in the latter 
is cheeked and governed at the center of the 
saw, by collars and other contrivances hav- 
ing that purpose in view; that free, uncheck- 
ed lateral motion, to the extent, even, of one- 
eighth of an inch, is not necessary and not 
used; and that whatever end play is used by 
the defendant is the result, not of design in 
the original construction, but the natural con- 
sequence of the usage, of the shaft in sawing. 

If a saw mill is constructed so as to con- 
iform in all respects to the description in the 
[patent, excepting the end play— yet so con- 
structed and intended as to obtain the neces- 
sary end play in the usage of the shaft, by 
the wearing of the metal— and it is so ob- 
tained—it is a ph:acy of the principle. 

If the principle is worth any thing, no mere 
evasion should be countenanced. Perfect 
identity is not required in order to demon- 
strate an infringement of principle. The va- 
riation, if any, must be a Tariation of prin- 
ciple. But if the object designed— viz: free 
lateral motion, leaving the center of the saw 
entirely unchecked— is obtained by mechan- 
ical equivalents, it would certainly constitute 
an infringement. 

The evil sought to be remedied, as declared 
in the specifications, is "to keep the saw from 
all tendency to heating or buckling," as 
adapted to the sawing of ordinary logs, and 
"sustaining the saw at its edge, without strain 
from its center." If that object be effected 
by any other principle than that of end play 
in combination with the guides, it would con- 
stitute no infringement of the patent 
^ To illustrate: The evidence exhibits the 
machine used by defendants as a circular 
saw with friction rollers embracing its pe- 
riphery. So far, the machine is identical with 
the representation of the patent, but no viola- 
tion of the principle. The patent claims to 
have improved upon this. 

Yet, if it further appears that free end 
play to the shaft was used, in combination 
with the rollers, so as to leave the center of 
the saw entirely unchecked laterally, whether 
effected by the structure of shoulders, or by 



sliding collars, rings or springs, or any other 
mechanical equivalent (that is, a mechanical 
structure of equal effect), the machine, in 
fact, would be substantially the same, in 
principle. But if the machine of defendant 
was originally constructed and designed with 
the saw tight to the shaft, so as to operate 
without end play or free latei-al motion at the 
center of the saw—and by its usage, and by 
the wear of the metal of which the shaft was 
made, such fi.*ee action was undesignedly pro- 
duced, it would not amount to an infringe- 
ment of plaintiff's patent Or, in other words, 
if the original structure was, in fact and in 
truth, no infringement, no pu:aey, neither ac- 
cident nor usage could make it so. Mind 
must be associated with matter in the com- 
mission of the trespass. It is the intention 
which gives the guilty hue to the act The 
metal, whether hard or soft, responds only 
to the natural law- Constant friction will 
measurably wear, in time, the hardest iron; 
and if, in such a process, the real principle of 
the Improvement is actually obtained, no 
guilt should attach to the owner, in the ab- 
sence of all intention to so infringe. 

On this question of identity, you have had, 
not a living, but a sure and true witness — 
dumb, but yet, like Balaam's beast, speaking 
eloquently, as you may interpret the lan- 
guage it employs. The identical shaft, the 
controversial topic itself, has been produced 
before you. It is either identity or it is not- 
one or the other. To each part a voice poten- 
tial has been given. The boxes, the shoul- 
ders, the rings, the journals, unite in one tes- 
timony—and that the court will not, but you 
must, construe. The witness McCrea, made 
it, and has testified very fully in regard to 
its present appearance, as compared to its 
condition when it left his workshop. He has 
given his opinion, that, from the present ap- 
pearance of the journal boxes, cylinder, and 
shoulders, there has been wear by usage. 
This is the substance of his opinion. As an 
opinion you are not bound by it— you can 
judge for yourselves by inspection, for it 
speaks for itself. 

But the testimony of this tongueless wit- 
ness covers other ground, and answers not 
only the question whether the principle in- 
volved in the patent has been used, but is 
explanatory of the cylinder, whether with 
or without shoulders, and how far, and to 
what purpose they are needed. 

Purposely abstaining from all comment up- 
on the testimony, I must leave this witness 
with you, gratified that his iron nerVes have 
not been disturbed, nor his temper crossed, 
by professional examination. 

The court has been requested to instruct 
you upon certain legal propositions, with a 
view to ultimate action before a higher tri- 
bunal. This is aU proper, and the request 
has been fully complied with, in what has 
already been presented. But, gentiemen, the 
instructions are for you, in your position, 
and not merelj' for the counsel. They are 
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your guides— light given you by Sie constitu- 
tional functionary of tlie law, and designed 
to impress your minds, in your oflGLcial action, 
with what the court believes to be truth and 
law. Able and learned counsel are essential 
helps to the right comprehension of an intri- 
cate issue, and frequently are right when 
they differ from the court; but the jury 
would cast away all chart and compass, if 
they rely upon opinions of counsel against 
the views of the court. That these instruc- 
tions may be more effectually impressed, I 
invoke your fixed attention while I recapitu- 
late them in synoptical and numerical order, 
for your better understanding: 

I. The patent of the plaintiff Is for an im- 
provement in the circular saw and guides an- 
tecedently In use, and embracing the original 
structure; and this circumstance should con- 
trol the construction of the patent, and the 
application of the testimony. 

2.. The principle of the improvement is, 
"free end play to the shaft," or free lateral 
motion, in combination with the guides, em- 
bracing the periphery of the saw, so as to 
leave its center entirely unchecked. 

3. In producing this, the cylinder may be 
with or without shoulders; that is, of equal 
diameter throughout, or otlierwise. 

4. The end play may be given to such an 
extent as is deemed necessary by workmen 
of competent skill in constructing saw mills. 

5. A checked end play Is end play; but 
whether free end play or not depends upon 
the fact whether It is sufficient for the suc- 
cessful working of the saw mill. 

6. If not sufficient for that purpose, it is 
not for the principle claimed in the patent 
If the defendant's machine had only a check- 
ed and limited end play at its center, sub- 
stantially controlling the end play of the 
saw-shaft, in combination with the guides or 
rollers, it Is no infringement, unless the one 
Is a mere mechanical equivalent for the oth- 
er, or unless they are identical in principle. 

7. The means by which the end play is 
checked in the ordinary revolutions of the 
shaft, may be considered as mechanical 
equivalents for the production of the end 
play that is sufficient for the successful op- 
eration of the saw, and is identical in prin- 
ciple; and of this the jury must judge, from 
the testimony of experts. 

8. Substantial identity is such an arrange- 
ment of mechanism as performs the same 
service, and produces the same effect, In sub- 
stantially the same way. It is identity of 
principle. 

9. Any utility is sufficient to sustain the 
patent. A machine of no utility is not pat- 
entable. 

10. The specifications must be so full, clear, 
and exact as to enable persons of competent 
skiU and knowledge to construct and repro- 
duce the thing described, without invention 
or addition of their own, and without experi- 
ments. 

II. End play might be occasioned by the 



long usage of the machine, in the wear of 
material— and, if undesignedly so, there was 
no trespass or wrong In defendant. 

12. If the old circular saw, with guides, in 
use prior to 1841, can manufacture ordinary 
saw logs to as great, or greater an advantage' 
than plaintiff's machine, with reference to 
quantity and quality, then the utility of the 
plaintiff's alleged improvement has been suc- 
cessfully assailed, and he is not entitled to 
recover. If end play is not necessary it is 
useless. 

Such are the responses of the court to the 
legal propositions presented as the founda- 
tion of the claim of the defense. They cor- 
respond with the views entertained at the- 
former trial— most of them in the language 
of the presiding judge. The great difficulty 
was then, as it is now, in settling the ques- 
tion as to the amount of end play, as none 
was specified in the patent. But, under the 
views entertained by the court, the proposi- 
tion, as a question of fact, is of easy solution 
by the jury. Two simple questions, If an- 
swered by you affii-matively, dispose of the- 
difficulty: 

1. Was the defendant's mill run with some- 
end play? If so— 

'2. Was it sufficient for the successful op- 
eration of the mill, both as to the quantity 
and quality of the lumber manufactured? 

As I have already observed, the great mass 
of the testimony consists of the opinions of 
the witnesses, admitted as evidence, under 
the rule of law, that they were experts; that 
is, experienced in the art or mystery to 
which they were called to testify. In medi- 
cal science a physician is an expert; in navi- 
gation a sailor. But the judgment of the- 
physician, or sailor may be — ought to be— re- 
jected by the jury, if satisfied that it is un- 
worthy of credence. You are the judges of 
the credibility of the witnesses, and on this 
issue, as in all trials where facts or opin- 
ions undergo the sifting process of investiga- 
tion, you are imperatively called upon to dis- 
miss from your minds that portion of the 
testimony on which you can not safely rely. 
Confidence is essential to faith, and as you 
would reject a fact unworthy of belief, so 
should you reject a baseless opinion. 

The damages which you should assess in 
case you find for the plaintiff, have not been 
made the subject of controversy. But the 
court will state the rule, which you can ap- 
ply to that portion of the testimony having 
reference to the superiority of the improve- 
ment to other saws, in cutting ordinary saw 
logs. 

You should assess the actual damages the 
plaintiff has sustained, by the use of his im- 
provement during the term of the illegal 
user, or the amount of the profits actually re- 
ceived by defendant, during the time he ran 
his mill with the improvement of the plain- 
tiff. To apply this rule, take one day as the 
measure of time, and. so many thousand of 
lumber as the result of that time. Having 
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fixed the day and feet, and price in the mar- 
ket at the time the saw was thus used, you 
can arrive at a satisfactory conclusion. 

If you think the plaintiff has made out his 
case, let your verdict he "Guilty," and assess 
the damages accordingly. If he has not 
made out his case, your verdict must be "Not 
guilty." 

And now I leave the case with you; but 
before I do so, allow me to superadd one or 
two observations as to your official duty: 

Tinder your obligations as jurors, you are 
called upon to render a true verdict on the 
issue of record, and according to the testi- 
mony given you in court Your verdict will 
not be true, but false, if you allow yourselves 
to be governed by outside influences and con- 
siderations, or by preconceived opinions. 
The very eloquent counsel for the defense, 
who last addressed you (Judge Campbell), 
well remarked, that however his client or 
his fellow citizens might suffer by your sus- 
taining the patent, it was your duty to do 
so, if the law and the facts would warrant 
it "Let justice triumph, though the heav- 
ens should falj." 

Your verdict, to be true, must be based on 
the evidence, and not according to your pri- 
vate belief independent of the evidence, and 
be based on all the evidence. A juror, as a 
judge of facts, should be without bias— have 
no friendships— be free from all favor or af- 
fection, in order to be "no respecter of per- 
sons," to render righteous judgment 

Sometimes a juror will enter the judgment 
seat, with his mind bent upon a particular 
course, irrespective of the law or the evi- 
dence. Such a course is highly dishonorable. 
It stains the soul with perjury, and pollutes 
the fountains of justice with the poison of 
prejudice. The jury bos, as the bench, is 
holy ground, and we must put off our shoes 
ere we tread the sacred threshold. 

A juror holds a highly honorable and im- 
portant position in the administration of the 
law, and as he would value his own just self- 
esteem, let him cleave with pertinacity to the 
simple issue, and to the evidence admitted 
as bearing upon it. This is the only safe 
ground for both court and jury. 

An agreement by you is highly important 
to both parties. Strive to agree. Bring 
your minds to settle the first principle as 
mainly controlling the others, viz. has an in- 
fringement been established? for, if not the 
other questions are of no importance. The 
expense of this litigation is great to the par- 
ties, and until a verdict is rendered, no final 
adjudication can be^had on the points in- 
volved. 

The jury found a verdict for the plaintiff. 

[For another case involving this patent, see 
Phillips V. Page, 24 How. (65 U. S.) 167.] 
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PAGE et al. v. HUBBAUD et al. 

[1 Spr. 335; i 19 Law Rep. 607.] 

District Court D. Massachusetts. Jan., 1857. 

Makitime Lien— Materials Fornished— Kote 
Takek— Paimext by Kote. 

1. A lien for materials famished to a vessel 
built in Massachusetts, is not lost by the credit- 
ors' taking the debtor's negotiable promissory 
note, which is produced at the hearing, and of- 
fered to be cancelled, 

[Cited in Carter v. The Byzantium, Case No. 
2.473; The KimbaU, 3 Wall. (70 U. S.) 46; 
The Napoleon, Case No. 10,011.] 

2. How far the giving of a negotiable promis- 
sory note for a pre-esisting debt is, by the law 
of Massachusetts, deemed payment of such debt 

[Cited in The Helen M. Pierce, Case No. 6,- 
832; The Napoleon, Id. 10,011.] 

Certain questions in this case were, by 
agreement of parties, and the sanction of the 
court of insolvency, submitted to the arbi- 
tration of Judge Sprague, of the United 
States district court. 

, J. A. Andrew, for plaintiff. 
P. W. Chandler, for defendant 

SPRAGUE, District Judge. By agreement 
with the builder, who was also the owner, 
of the ship Baltic, materials were furnished 
for, and went into, the construction of that 
vessel, and were charged in account against 
the builder. This created a lien upon that 
ship for the price, by virtue of the Massachu- 
setts statute of 1855, e. 231. [By that stat- 
ute it is enacted, whenever py virtue of any 
contract with the owners of any ship money 
shall be due to any person for materials used 
in the construction of any ship, such person 
shall have a lien upon such ship to secure the 
payment of such debt which lien shall con- 
tinue tmtil the debt is satisfied.] 2 Subse- 
quently, the builder gave his two negotiable 
promissory notes to the creditor, to the 
amount of $3,500, which are now produced ta 
abide the decision of this case. The creditor 
gave a receipt for each note, stating that it 
was received on account The question is, 
was the lien lost or displaced to the amount 
of those notes? The statute says, that the 
"lien shall continue until the debt is satis- 
fied." ' 

Has this debt been satisfied, within the 
meaning of the statute? The creditor has 
received nothing, except another promise of 
the debtor to pay it This second promise is, 
indeed, in writing and negotiable; but it is a 
promise to pay the same debt It acknowl- 
edges value received, but the only value re- 
ceived was the materials which went into the 
ship; the debt, therefore, cannot properly be 
said to be satisfied, merely because there had 
been two promises by the debtor to pay it, 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Frands Adama, Jr., Esq., and here re* 
printed by permission.] 

2 [From 19 Law Rep. 607.] 
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the one by parol, and the other in writing, 
negotiable. But it is insisted, that by the 
law of Massachusetts, the taking of a nego- 
tiable note of the debtor is a payment of the 
account, and that the original debt is there- 
fore satisfied, within the meaning of the 
statute. By the common law, as adminis- 
tered in England, and as it is believed in all 
the states, except Massaehxisetts and Maine, 
the taking of a negotiable note for a pre-ex- 
isting debt, is not presumed to be payment, 
but only another promise held as collateral 
to the first. 

The Massachusetts doctrine is difeerent, and 
this difference has been created, not by any 
act of the legislature, but by decisions of the 
courts. It is very desirable that the law of 
conti-aets, so far at least as it affects the sub- 
stantial rights of parties, should be uniform 
throughout the commercial world, and espe- 
cially between the states of our Union, so that 
a creditor shall not lose his debt in a neigh- 
boring state, by an act, which, if done in his 
own, would impair no right. 

The Massachusetts decisions, therefore, 
should be looked at with a disposition to rec- 
oncile them with the general commercial doc- 
ti'ine, and so as to create as little difference 
as a fair construction will admit. Looking at 
them with this view, I think that the differ- 
ence may be found to affect the form of the 
remedy, rather than the substantial rights 
of the parties. In examining the Massachu- 
setts decisions, we must not regard them as 
laying down any positive or arbitrary rule, 
but look carefully at the reasons assigned, 
and presume that the court did not intend 
that the doctrine should go farther than the 
reasons upon which it rests. The earliest re- 
ported decisions were pronounced by Chief 
Justice Parsons, in Thacher v. Dinsmore, 5 
Mass. 299, and Maneely v. McGee, 6 Mass. 
143, where he says, that this had been the 
course of decisions for many years. And 
the reason he assigns is this: that if an ac- 
tion be maintainable on the original account, 
the debtor may subsequently be sued by an 
indorsee of the note which had been given 
therefor, and thus the debtor be compelled to 
pay the debt twice; and therefore the cred- 
itor should sue only on the note; that is, that 
he should have his remedy for the .debt only 
on the second promise. The case and the 
reason contemplate the mere substitution of 
the second promise for the first; and that 
the remedy would be as effectual upon the 
latter as upon the former. 

The court do not contemplate that the cred- 
itor is to lose any right or security; but only 
that he shall not place his debtor in a situ- 
ation in which he may be subjected to pay 
twice. The courts in England and in other 
states secure this object by requiring the 
production of the note to be cancelled, when 
the judgment is rendered on the original 
promise. Thus the same object is attained 
by both, though by different modes. But 
suppose the creditor holds collateral security 



for the original debt, and afterwards takes 
a negotiable note; it is clear, that by the 
jurisprudence of England and of the other 
states, the creditor will not thereby lose the 
benefit of his collateral security, imless such 
was the intention of the parties; and such 
intention would not be presumed from the 
mere fact of taking the negotiable note of the 
debtor. Is the Massachusetts doctrine dif- 
ferent in this respect? I apprehend that it is 
not, but that the decisions may be fairly rec- 
onciled with it. Her courts say, that a nego- 
tiable note, given for a pre-existing simple 
contract debt, is presumed to be payment; 
but this being only a presumption of fact, 
may be repelled. They have further decid- 
ed, that it may be overcome merely by cir- 
cumstances; that is, by any circumstances 
that repel the presumption that the parties in- 
tended the second promise to be a payment 
of the first The courts of Massachusetts 
adhere, as firmly as those of any other state, 
to the doctrine that the intention of the par- 
ties is to govern. Now, in determining wheth- 
er the creditor intended that the original con- 
tract should be annulled, the fact that he 
held collateral security for its performance, is 
very material, and has so been considered by 
the courts of Massachusetts. And I believe 
they have nowhere said, that it is not sufla- 
cient, of itself, to rebut the presumption that 
the creditor intended the negotiable note to 
be a substitute for the original promise, so as 
to deprive him of his collateral security. 

I have met with three cases in which se- 
curity was held by the creditor. In Fowler 
V. Bush, 21 Pick. 230, a note payable by in- 
stalments being secured by mortgage, the 
negotiable note of the debtor was taken for 
the first instalment, and payment thereof in- 
dorsed on the original note, and the note and 
mortgage then sold to a third person. Here, 
if the first instalment had not been paid, the 
debtor would have been subject to a penalty, 
as the creditor might at once enter to fore- 
close. This and the entry of payment on the 
note, and the sale thereof then contemplated, 
were sufficient to show that the parties in- 
tended the new note should be payment So 
in Huse v, Alexander, 2 Mete. [Mass.] 157, 
where a third person had given his own note 
as collateral security, and subsequently the 
creditor gave time to the debtor, and took 
his note with new security, the collateral 
promissor, who was but a surety, was held to 
be discharged. But in the case of Butts v. 
Dean, 2 Mete. [Mass.] 76, a debt was due on 
account; the creditor took security by the 
bond of a third person, conditioned, if the 
debt was paid within eighteen months, the 
bond should be void; afterwards the debtor 
gave to the creditor his own negotiable note 
for the amount of the account, bearing the 
same date with the bond, and the creditor 
gave him a receipt It was held that it was 
not to be presumed that the creditor intended 
to relinquish his security; and therefore the 
note was not to be deemed payment of the 
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original debt The remarks of Slia-w, O. J., 
in delivering the opinion of the court .in the 
■ case of Melledge v. Boston Iron Co., 5 Cush. 
169, 170, are, so far as they go, in accordance 
■with the views I have here taken. 

It is true, that in the case of The Chusan 
[Case No. 2,717], Judge Story, treating of a 
case of admiralty lien, speaks of the Massa- 
chusetts doctrine as differing from that of 
New York, in a manner which would indicate 
that he supposed the lien would he lost by 
taking a note in Massachusetts, when it 
would not be lost by the same act in New 
York. But the contract there was made in 
New York, and he had no occasion to ex- 
amine the jurisprudence of Massachusetts. I 
think the Massachusetts doctrine does not 
go further than to consider the taking of a 
negotiable note a substitute for the pre-exist- 
ing debt, where that would not impair any 
security of the creditor. And to this extent 
it is unobjectionable, as it causes no incon- 
venience to the creditor, and may better pro- 
•tect the debtor. If it materially changed the 
right of the creditor, I think it would be an 
unfortunate departure from the general rule 
of law. I am of opinion that the lien, in 
this case, was not displaced or impaired by 
the taking of the notes, and that if the condi- 
tions of the statute were complied with, it 
could, after the expiration of the term of 
credit, be enforced -in the admiralty, by pro- 
cess in rem. 

NOTE. In the earliest case decided before 
the Kevolution, and referred to by Chief Jus- 
tice Parsons, in Thaeher v. Dinsmore, 5 Mass. 
299, the notes were not produced. In 6 Mass. 
146, Parsons, C. J., speaking of the Massachu- 
setts doctrine, says, "there is no inconvenience 
to the creditor." It does not extend to cases in 
which the notes taken are not negotiable. 
Greenwood v. Curtis, Id. 358; Trustees of Min- 
isterial & School Fund v. Kendrick, 12 Me. 381; 
JBdmond v. Caldwell, 15 Me. 340. 
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PAGE et al. v. MUNRO et al. 

[Holmes, 232.] i 

Circuit Court, D- Massachusetts. Aug., 1873. 

Affreightment— Defences— Delay in Delivekt 
— Proof of Damage. 
1. Unreasonable delay in the deU"pery of a car- 
go is no defence to a libel for the freight, with- 
out proof of damage to the defendant by reason 
of such delay. 
[Cited in The Guilis, 34 Fed. 911; The Cale- 
donia, 43 Fed. 686; same case on appeal, 15 
Sup. CL 544.] 

T- [Reported by Jahez S. Holmes, Esq., and 
here reprinted by permission.] 



[2. The measure of damages is the difference 
in the market value at the time of the actual 
delivery, and the time when the merchandise by 
reasonable diligence should have been delivered.] 

[See Schmidt v. The Pennsylvania, 4 Fed. 
548.] 

[Appeal from the district court of the 
United States for the district of Massa- 
chusetts.] 

[This was a libel by G. O. Munro and oth- 
ers against Chauncey Page and others.] 

Benjamin Dean, for appellants. 
D. Thaxter and Sidney BarOett, for libel- 
lants. 

SHEPLEY, Circuit Judge. This is a libel 
In personam to recover freight according to 
the bill of lading on a cargo of yellow pine 
lumber shipped by Edward Kidder & Sons at 
Wilmington, to be delivered at Boston to de- 
fendants upon payment of freight at the rate 
of ten dollars per thousand feet. The lum. 
ber arrived and was delivered to the de- 
fendants In good order. 

In defence, the answer sets "up a verbal 
agreement to receive and load this particu- 
lar cargo, and alleges that this contract was 
made under a false representation. The 
amended answer alleges unreasonable delay 
in the deliveryin consequence of unnecessary 
and culpable delays of the vessel in Port 
Norfolk; and that she failed to make quick 
despatch because she was sent to sea with 
roten, old, and unseaworthy sails, and was 
delayed unreasonably thereby; and that the 
master so negligently and carelessly con- 
ducted the voyage that the vessel was great- 
ly delayed. 

It is not necessary to consider the evi- 
dence upon the issue of unreasonable delay 
in the delivery of the cargo; for there is no 
evidence in the case that sufficiently estab- 
lishes the proof of any resulting damage to- 
the defendants by reason of such delay. Tlie 
general rule is, undoubtedly, that the car- 
rier who unreasonably delays to deliver 
merchandise, such as is ordinarily bought 
and sold in the market, is responsible for a 
fall of price; and the measure of damages is 
the difference in the market value at the- 
time of the actual delivery and the time 
when the merchandise by reasonable dili- 
gence should have been delivered. The Suc- 
cess [Case No. 13,586]. The defendants al- 
lege In their answer that there was such a 
fall in price and depreciation in the value- 
of the lumber. They have proved only that 
they lost the sale of a portion of the lum- 
ber to the parties to whom they had con- 
tracted to sell. But they have not attempt- 
ed to prove that the lumber was not as 
valuable when they received it as when they 
expected it The libellants have proved that 
there was no depreciation in the market 
value. The evidence does not negative the- 
hypothesis that the defendants may have 
made a profit by the delay. The decree of 
the district court was on the ground that 
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there was no proof of actual damage; and 
the defendants have not availed themselves 
of the opportunity afforded them by the ap- 
peal to supplement the evidence on this point 
by proof of actual depreciation of value. 

Decree of district court affirmed, with in- 
terest and costs. 
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PAGE V. EIVES. 

[1 Hughes, 297,] i 

Circuit Court, W. D. Virginia. March, 1877. 

Internal Revesde — IjEGACies — Distributive 

Share— Monet Received under Com- 

PKOMisE WITH Executor. 

Where sums of money are received by daim- 
ants under a deceased person's will, under a 
compromise contract made by them with the 
executor of the will, sanctioned by a court hav- 
ing jurisdiction of the will and ^ the estate 
devised, Sdd, that the sums of money so re- 
ceived do not fall within the category of "lega- 
cies" or "distributive shares" in intestates' es- 
tates, which are subjected to an internal rev- 
enue tax by the United States. 

This was an ajction of assumpsit, and was 
first brought in the state circuit court of 
Lynchburg, It was removed thence by cer- 
tiorari to the circuit court of the United 
States, sitting at Lynchburg. It was brought 
for the recovery of a tax illegally assessed 
against the plaintiff [N. M. Page, executor 
of Samuel Miller] by the defendant [J. H. 
Rives] as United States collector of internal 
revenue, and ipaid by the plaintiff under 
protest. The plaintiff was assessed by the 
United States ass^sor of the Fifth Virgmia 
district, on the 22d day of October, 1874, with 
an internal revenue tax of $18,000, being six 
per cent, on §300,000 paid to Robert W. Da- 
vidson, James Davidson, John Davidson, 
Sajnuel M. Davidson, and Bennett M, David- 
son, the illegitimate children of his testator, 
Samuel Miller, by Mary D. Davidson, in pur- 
suance of a compromise made with them by 
those representing the charity school estab- 
lished by the twenty-fifth clause of the will 
of his testator, which tax the plaintiff paid 
to the defendant, on the 10th day of Novem- 
ber, 1874, under protest in writing. The plain- 
tiff was also assessed at the same time, by 
the same assessor, with an internal revenue 
tax of $2000, being four per cent, on the sum 
of $50,000 paid to Jesse Miller, in pursu- 
ance of a compromise made with him by the 
same parties, which tax the plaintiff paid to 
the defendant, on the 10th day of November, 

1874, under protest in writing. Both taxes 
were paid to avoid distraint or other forcible 
process to collect the same, January lltli, 

1875, the plaintiff duly made claim upon the 
commissioner of internal revenue, for the re- 
funding of said taxes, for the reason that the 
sum of $300,000 and the sum of $50,000, on 

1 [Reported by Hon. Robert "W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



which said assessments were made, were not, 
nor was either of them, nor any part of ei- 
ther, paid to said parties, or either of them, 
as a legacy under the will of Samuel Miller, 
deceased, nor was it paid to them, or either 
of them as a distributive share in his estate 
under the intestate laws of Virginia, and 
demanding to have the said sums of $18,000 
and $2000 refunded to him. March 10th, 1875, 
the commissioner of internal revenue, after 
holding it under aavisement, rejected said 
appeal for the reason "that the taxes were 
due and legally assessed and collected," Be- 
fore either assessment was made, the plain- 
tiff informed the collector, who reported 
the assessments, that in his opiaion the tax 
was illegal, and that there was no authority 
in law to collect it, and filed with him a 
protest in writing, insisting on their ille- 
gality, and before the assessments were made 
he filed with the commissioner of internal 
revenue a protest in writing insisting on 
their illegality and assigning the reasons 
therefor. 

In March, 1869, Samuel Miller, a resident 
of the county of Campbell, Virginia, died, 
leaving a will dated in April, 1859, which 
was duly admitted to probate- He was never 
married, and left no lawful issue. But the 
five above-named Davidsons were recognized 
by him as his illegitimate children. Soon 
after the probate of said will, a suit was in- 
stituted by said Jesse Miller against the ex- 
ecutor of Samuel Miller- and others, in the 
circuit court for the city of Bichmond, under 
the style of Miller v. Page \G Call, 28], alleging 
that said twenty-fifth clause of the will was 
invalid, and that the whole subject embraced 
in that clause had vested in him. The said 
Jesse Miller proved in said cause that he was 
sole heir at law and next of kin of said tes- 
tator. A compromise was effected with said 
Jesse Miller by which he agreed to accept 
$50,000 in full of his said claim, and to as- 
sign and transfer to the board of the literary 
fund for the benefit of the same parties and 
upon the same trust mentioned and declared 
in the twenty-fifth clause of said will, all 
Tight, title, interest, and claim whatsoever, 
which he has or may have as heir at law or 
next of kin of said Samuel Miller, whether 
now existing or hereafter to arise, and wheth- 
er capable of being asserted in said suit or 
otherwise. This compromise was approved 
by the court, and was carried into effect by 
proper decrees entered in said cause, and Jes- 
se Miller being paid said sum out of the 
residuum bequeathed as aforesaid to said 
charity school, executed and delivered a deed 
for the benefit of the said school as provided 
by said compromise, and said suit was then 
dismissed. 

The plaintiff in this suit then filed a bill 
in said court asking it to advise and direct 
him in the administi*ation of said estate. All 
persons interested were made parties, and 
among them the said illegitimate children 
of the testator. After said suit was matured 
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and set for hearing, tlie said illegitimate 
cliildren filed a cross-bill, charging that the 
said twenty-fifth clause of the will was in- 
valid. But if valid, that the contingency had 
happened by which the said school was de- 
feated and prevented from being carried out^ 
and that the whole subject devised for the 
purpose had vesture in them tmder the limita- 
tion in their favor. Proper answers were 
filed to the cross-bill, and among them an 
answer on behalf of said school, denying 
that the contingency had happened by which 
the establishment of said school had been de- 
feated and prevented, and insisting that 
said clause was valid, and claiming the be- 
quest on behalf of said school. The causes 
on the original and cross-bills were regularly 
matured as to all parties, and being heard, 
the court decided that said clause was not 
valid under chapter SO of the Code of 1860, 
but was valid by reason of the authority giv- 
en to the executor to petitign the legislature 
for the passage of any law which might be 
necessary more effectually to carry out the 
object of the testator in the establishment 
of said school; and that it was an executory 
devise contingent upon the passage of such a 
law, and directed the executor to apply to 
the legislature to procure its passage. 

From this decision an appeal was taken on 
behalf of the school, and afterwards by the 
executor, to the supreme court of the state. 
Whilst these appeals were pending, and when 
they were about to be heard, certain per- 
sons residing in Kentucky filed their bill in 
the said circuit court against the plaintiff in 
this suit and others, alleging that they were 
heirs at law and next of kin of Samuel Mil- 
ler, that said twenty-fifth clause was invalid, 
and that they were entitled to the whole sub- 
ject bequeathed by that clause. This cause 
was regularly matured as to all parties, and 
heard, when the court decreed that said 
twenty-fifth 'clause was valid against the 
heirs of Samuel Miller, and dismissed their 
bills. From this decision they appealed to 
the supreme court of appeals, where the case 
was docketed under the style of Kinnaird 
V. Miller's Ex'r [25 Grat, 107]. About this 
time a proposition was made on the part of 
these illegitimate children for a conference, 
with a view to a compromisa After a pro- 
tracted negotiation, a plan of compromise 
was agreed on between those representing 
the school and the said illegitimate children. 
It was agreed that the school should pay 
said children the sum of §300,000, and release 
to them the reversions in the special bequest 
to the said children to which the school was 
entitled in the event if either of them should 
die without issue; and this was to be ac- 
cepted and received by said children "in full 
satisfaction of all right, title, interest, and 
claim whatsoever, which they or either of 
them have, or may be entitled to, under the 
said twenty-fifth clause, whether now exist- 
ing or at any time or times hereafter to arise 
.in any manner or upon any contingency 



whatsoever." As some of these children 
were infants, it was deemed advisable to sub- 
mit the compromise to the said circuit •:;oui1: 
for approval. It was accordingly stipulated 
that the plan of compromise should be sub- 
mitted to the court, and if approved and mti- 
fied by the court, then a petition was to be 
presented to the legislature, in which the said 
children were to unite with the executor for 
an act of incorporation to establish said 
school upon a safe and permanent footing, 
according to the scheme of said twenty-fifth 
clause, and to authorize the execution of a 
deed releasing said reversions, and authoriz- 
ing a conveyance by said children to and for 
the charitable uses and purposes prescribed 
by the twenty-fifth clause of said will, of all 
their said rights, claims and interests now 
existing, or hereafter in any manner or upon 
any contingency to arise or accrue in and to 
the subject bequeathed by said twenty-fifth 
clause. The compromise was dated 11th of 
February, 1874, and the decree ratifying it 
was entered the 13th of February, 1874^ 

These successive steps were taken to give 
effect to said plan of compromise, and after 
it was signed hj aU the parties it was sub- 
mitted to the court, and by it was ratified 
and approved 'by a proper decree to carry out 
its several covenants and stipulations. After 
this was done, the executor presented to the 
legislature a petition, in which the said chil- 
dren united, praying for an act of incorpora- 
tion for said school, and for authority for all 
parties to execute the necessary deeds re- 
quired by the plan of compromise. A copy 
of the plan of compromise and of said decree 
accompanied the petition. The prayer of the 
petition was granted, and the legislature 
passed an act to give effect to the compromise 
and to establish said school according to the 
scheme prescribed by the testator in said 
clause of his will. It confeiTed the power to 
execute the necessary deeds to carry out the 
compromise, and granted a charter of incor- 
poration to the school by the name and style 
of the "Miller Manual Labor School of Al- 
bemarle." The school was thus placed on a 
permanent and enduring basis, and the legis- 
lature thus surrendered the power over the 
school which it could exercise under the 
eighth section of chapter 80 of the Code, and 
the corporation thus chartered became enti- 
tled to take and hold the legacy bequeathed 
by the twenty-fifth clause of said will for 
the uses and purposes of said school as de- 
clared therein. 

After the passage of this act of incorpora- 
tion, the appeal of the Kentucky heirs was 
argued in the supreme court of the state, and 
it decided that the said twenty-fifth clause 
was valid against the heirs at law of Sam- 
uel Miller, and affirmed the decree' of the cir- 
cuit court dismissing their bilL Immediately 
after this decision was entered, the two ap- 
peals taken to the decision of the circuit 
court in the case of the cross-bill filed by 
said illegitimate children, were dismissed by 
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an order entered by the appellate conrt. Tlie 
dismissal of these two appeals affirmed the 
decree of the circuit court, which decree dis- 
missed the cross-bill of the Dayidsons, and 
decided that the said school was entitled to 
the whole legacy bequeathed by the twenty- 
fifth clause as an 'gseeutory devise. 

By the third clause in the plan of compro- 
mise, these children were not entitled to this 
sum of $300,000 until after these several steps 
were performed, to wit, the act of incorpora- 
tion was to be procured, the deeds in pur- 
suance of it made, the decision of the su- 
preme court of Virginia, that the twenty-fifth 
clause was valid against the heirs at law of 
Samuel Miller, rendered, and the two appeals 
dismissed, and "thereupon the said sum of 
$300,000 shaU be paid to the Davidsons." These 
several conditions were performed, and then 
the time arrived to pay the said sum to said 
children, and then tfie board of education, 
which by the charter holds thestocksand bonds 
constituting this legacy, requested the Judge 
of the county court of Albemarle to select the 
stocks and securities to raise said sum, look- 
ing to the best interest of the school in mak- 
ing the selection. This was done by him, and 
the said sum of $300,000 was paid by the ex- 
ecutor to these illegitimate children under 
and pursuant to the decrees in these cases, 
and all the deeds required by .the plan of com- 
promise and the act of the legislature have 
been duly executed and delivered, and prop- 
erly recorded. 

Samuel Miller in his lifetime treated these 
Davidsons as his children. , They were born 
and reared on his farm within a short dis- 
tance of his dwelling. He maintained and 
educated them. He gave one of them $10,- 
000 in his lifetime. To two others he gave 
a valuable farm. He consulted Dr. Terrell 
about the provision he should make for them 
in his will, and by his wUl gave each of them 
about §35,000, with this limitation over in the 
twenty-fifth clause by which he gave them, 
in a certain contingency, the whole subject 
bequeathed in that clause. He gave to their 
mother, Mary D. Davidson, $15,000 in his life- 
time, and a like sum by his will. The sum 
agreed to be paid Jesse Miller has been paid, 
and there is nothing in the hands of the ex- 
ecutor belonging to him. He has never claim- 
ed as legatee under the twenty-fifth clause. 
In his bill he claimed that that clause was 
invalid under the laws, that as to the sub- 
ject thereby bequeathed Samuel Miller died 
intestate, and that he was entitled to it as 
heir at law and next of kin. 

The counsel for the executor contended that 
the subject taxed must be either "a distrib- 
utive share in an intestate's estate," or "a 
legacy," imder the will of Miller; that the 
sum of $50,000 paid to Jesse Miller was paid 
as a compromise; that he never claimed a 
"legacy" under the twenty-fifth clause of the 
will, but insisted that that clause was void, 
and that he was entitled to the whole subject 
bequeathed as heir at law and next of kin. 



and that as there was no such legacy, the tax 
on the $50,000 was not a tax on a "legacy," 
and was therefore illegally imposed. They 
further contended that the $50,000 paid to 
Jesse Miller was not a "distributive share" In 
the estate of the testator, because the court 
of appeals, in the case of Kinnaird v. Miller's 
Ex'r, 25 Grat 107, decided that the twenty- 
fifth clause was valid against the heir and 
next of kin, and that he died intestate, and 
therefore that the $50,000 was not paid to 
Jesse Miller either as a "legacy" Or as a 
"distributive share," and the tax imposed 
thereon was illegal and should be refunded. 

The counsel for the executor further insist- 
ed that the tax on the $300,000 paid the Da- 
vidsons was illegal. This sum was paid them 
as a compromise. They had instituted a suit 
claiming that the contingency, mentioned in 
the twenty-fifth clause of the will, by which 
the subject bequeathed in that clause was 
limited over to them, had happened, and 
that they were entitled to it. The twenty- 
fifth clause of the will, after establishing 
the charity school, and bequeathing to it 
the property therein specified, contained this 
clause under which the Davidsons claim- 
ed: "Should the legislature of this common- 
wealth pass any act or law which will de- 
feat or prevent the carrying out of the ob- 
jects or purposes of this clause, as hereinbe- 
fore declared and set forth, then, and in that 
event, I do hereby give, devise, and bequeath 
the trust fund created by that clause, or so 
much thereof as may remain unappropriated, 
to the children of Mary D. Davidson (herein- 
before named) and their heirs forever." 

It was contended by the counsel for the ex- 
ecutor that the estate taken by the Davidsons 
was an executory devise; being a fee limited 
upon a fee, it can only take effect as an execu- 
tory devise. Fearne, Rem. 503; 3 Lomax, 
Dig. 280, 281. That the limitation in favor 
of the Davidsons was void for remoteness. 
To constitute a good executory devise, the con- 
tingency must happen in a reasonable time, 
and that has always been held to be a life 
or lives in living, and twenty-one years after- 
wards. The rule goes further and holds that 
it is "not sufficient that the limitation be ca- 
pable of taking effect within the prescribed 
period, it must be so framed as ex necessitate 
to take effect, if at all, within that time." 4 
Ves. 227; 3 Gray, 152; 2 Rob. (Va.) 424. 

The devise by the twenty-fifth clause to the 
board of the literary fund for the school is 
valid, under chapter 80 of the Virginia Code of 
1860. That the board took a vested legal title, 
and that the legislature cannot divest the title, 
except when the wUl is made and takes effect 
under that chapter. The legislature reseiTes 
the right, under the 8th section of that chap- 
ter, "to repeal or suspend the authority there- 
by given" to make a will "at any time," and 
.thus pass a "law that will defeat or prevent 
the carrying out of the objects and purposes 
of this clause." By the express terms of this 
chapter the legislature may pass such a law 
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"at any time," however remote. There is 
no limit in point»of time within which the 
legislature may exercise this reserved right 
to pass a law that wiH "defeat or prev^it" 
this clause. It is indefinite as to time. It 
may pass such a law a thousand years after 
the school has heen in operation; and as the 
limitation in favor of the Davidsons is on the 
passage of such a law . by the legislature, 
it is too remote, and therefore void. It is a 
limitation to take effect beyond the period 
prescribed by the rule against perpetuities 
within which an executory devise must vest. 
The counsel for the executor further con- 
tended that if the devise to the board of the 
literary fund for the school did not take ef- 
fect under chapter 80 of the Code, then it 
was good as an executory devise under that 
passage in tie twenty-fifth clause of the will, 
which directs that "my executors are author- 
ised and directed to petition the legislature of 
Virginia for the passage of any laws which 
may be requisite for more effectually carrying 
out the objects and purposes of this clause in 
regard to the school therein mentioned." Un- 
der this passage the devise to the board for 
the school is good as an executory devise, if 
not good under chapter 80, being limited on 
the passage of "any laws that may be requi- 
site for more effectually carrying out the ob- 
jects and purposes of the clause in regard 
to the school." Inglis v. Sailors' Snug Har- 
bor, 3 Pet [28 U. S. 99]; Literary Fund v. 
Dawson, 10 Leigh, 147. If this be so, then the 
estate of the Davidsons is an executory de- 
vise limited on a prior executory devise, and 
is therefore too remote and void, for whilst 
it is true that on every estate conferred by 
an executory devise another executory devise 
may be limited, yet it is equally well settled 
that, whenever one limitation of a detise is 
taken to be executoiy, all subsequent limita- 
tions must likewise be taken to be executory 
devises. As, then, the devise to the David- 
sons is limited on a prior executory devise, 
which has the full period allowed by the 
rule against perpetuities, within which the 
contingency may happen, and the prior devise 
vest, it necessarily follows that a limitation 
which cannot vest until after that period is 
too remote. A life or lives in being at the 
death of the testator, and twenty-one years 
after, is the period allowed by this rule of 
law for the happening of the contingency on 
which the devise for the school is limited. 
This is the full period allowed by law to 
cover all limitations. Any limitation to hap- 
pen beyond that is too remote. Now the de- 
vise to the school, if it be an executory de- 
vise, has the whole of this period within 
which the estate may vest K the contin- 
gency happens at the last moment of time 
within that period it is good; and as the lim- 
itation to the Davidsons must happen after 
that period, it is too remote and void. So 
far from' the devise to the Davidsons being so 
<? framed that if must ex necessitate take effect 
within that time, it is so framed that it must 
18FED.CAS 63 



ex necessitate take effect beyond that time, 
and is therefore too remote and void. 

In no view, then, are the Davidsons enti- 
tled to any legacy under this clause of the 
will, and the ?300,000 paid them, not being 
paid as a "legacy," it is not liable to taxa- 
tion. Nor was it paid to them as a "distrib- 
utive share," because, being illegitimate chil- 
dren, they would be entitled to no interest in 
the estate of Samuel Miller if he had died 
intestate. But in fact he died testate, as the 
court of appeals decided in Kinnaird v. Mil- 
ler's Ex'r. For these reasons the sum of $50,- 
000 paid to Jesse Miller, and the sum of 
$300,000 paid to the Davidsons, were not paid 
either as a "distributive share" or as a 
"legacy," and hence the tax imposed on these 
two sums, and paid by the executor, was ille- 
gally assessed and collected, and should be 
refunded, and we ask a judgment for the sum 
of §20,000 so paid by the executor. 

W. J. Eobertson, John A. Meredith, and 
Mr. Oraigliill, for executor. 
Warren S. Lurty, for the United States. 

BOND, Circuit Judge, accepted the view of 
the law presented by the counsel for the ex- 
ecutor, and judgment was given against the 
collector. 
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PAGE V. SHEFFIELD. 

[2 Curt 377; i 18 Law Rep. 433.] 

Circuit Court, D. Massachusetts. May Term, 
1855.S 

Seamen— Wages— Shipping Akticles— Real 
CoxTKACT — Mate. 

1. A mariner may allege and prove, that the 
shipping articles do not truly describe the voy- 
age for which he was shipped; and may recover 
wages upon the ground that the voyage for 
which he contracted was different in length from 
that described in the articles, and "that he was 
wrongfully discharged at the expiration of the 
voyage specified in the articles; and a mate is 
within the same rule. 

[Cited in The Quintero, Case No. 11,517; Slo-' 
cum V. Swift, Case No. 12.954; Worth v. 
The Lioness No. 2, 3 Fed. 925; The Elvine, 
19 Fed. 528.] 

[See The America, Case No. 286.] 

2. Where two distinct contracts, for service 
on two distinct voyages, are made at the same 
time, "and one only is reduced to writing, the 
other may be proved by parol. 

[See The Alida, Case No. 200.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts. 

[This was a libel for wages by Henry L. 
Sheffield against Kilby Page, part owner of 
the ship Uriel. From a decree of the dis- 
trict court in favor of .libellant (Case No, 12,- 
743), respondent appealed.] 

F. H. Allen, for appellant 

R. H. Dana, Jr., and Geo. S. Hale, contra. 



1 [Reported by Hon. B. R. Cortis, Circuit 
J ustice.] 

2 [Affirming Case No. 12,743,] 
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CURTIS, Circuit Justice. This is an ap- 
peal from a decree of the district court, pro- 
nouncing for wages of the libellant as mate 
of the ship Uriel, on a voyage from San 
Francisco to Calcutta, and thence to Boston. 
The libellant shipped at San Francisco, and 
there signed articles which described the 
voyage to be from San Francisco to Calcutta. 
There is no question that the seamen were 
shipped for the run, and that the articles 
correctly describe their voyage. The mas- 
ter, the libellant, who was first officer, and 
the second and third officers, all signed the 
same articles. At Calcutta, the master dis- 
charged the libellant, against his will, and 
the district court allowed wages as for the 
entire voyage to Boston. .Two questions 
have been made on this appeal: 1st. Wheth- 
er oral evidence of a contract difEerent from 
that contained in the articles is admissible? 
2d. Whether, if such evidence be admitted, 
it is proved that the libellant shipped to go 
from Calcutta to Boston, as well as from 
San Francisco to Calcutta? 

Two views may be taken under the first 
question. The first is, that there were two 
distinct subjects of agreement: the one be- 
ing service on a passage from San Francisco 
to Calcutta; and the other, service from the 
latter place to Boston; that the master had 
engaged seamen to perform the first-men- 
tioned voyage only; that the articles were 
designed to apply only to that passage, as a 
distinct voyage; and that the contract for 
the service of the libellant, though made at 
San Francisco for the other voyage from Cal- 
cutta to Boston, was left in parol, to be re- 
duced to writing at Calcutta, when articles 
should be signed there by the seamen, who 
might there ship for the voyage home. In 
this point of view, the articles not being de- 
signed to contain the contract for the sec- 
ond voyage, and that being a separate con- 
tract,- parol evidence of it would be admissi- 
ble, though it were made at the same time 
as the other contract for the voyage de- 
scribed in the articles. M'Culloch v. Girard 
[Case No. 8,737]; Seago v. Deane, 4 Bing. 
459; Lapham v. Whipple, S Mete, [Mass.] 
59. Now, the act of congress of July 20, 
1790 (1 Stat, 131), for the government and 
regialation of merchant seamen, requires the 
agreement in writing to declare the voyage 
or voyages for which the mariner shall be 
shipped; and, if carried out without such a 
written contract, besides being made liable 
for the highest rate of wages paid for three 
months previous, &c., a penalty of twenty 
dollars for each seaman or mariner is in- 
flicted. Yet, assuming what we must as- 
sume, in considering the admissibility of this 
evidence, that it would prove that the serv- 
ices of the libellant were engaged, not only 
for the passage to Calcutta, but also for the 
passage thence to Boston, we have a case 
where the master must either take the 
ground that two distinct contracts were 
made, or else that he broke the law, and 



carried the libellant to sea without a con- 
tract in writing describing the voyage for 
which, in point of fact, he was shipped. If 
the case necessarily rested here, I should be 
very reluctant to allow the master, or the 
owner, to assume such a position; and if the 
parol evidence, when examined, would admit 
of such an interpretation, as to show two 
distinct contracts for two voyages, or that, 
though only one contract was originally 
made, it was severed by the acts of the par- 
ties signing the articles to adapt it to the 
contract of the seamen to serve from San 
Francisco to Calcutta, I should certainly lay 
hold of that intei-pretation as the one which 
reconciled the conduct of the master with 
the requirements of good faith and of posi- 
tive law. 

But there is another ground ,on which I 
think the evidence clearly admissible. As- 
suming, what is still to be assumed, to test 
the admissibility of the evidence, that there 
was but one contract, for an entire voyage 
from San Francisco, by way of Calcutta, to 
Boston, then the written articles did not 
describe the voyage on which the libellant 
went to sea, and the master was prohibited 
by law, under a penalty, from taking him 
to .sea under such articles. Parol evidence 
is always admissible to impeach a contract, 
by showing it to be made in violation of law. 
It is competent for the libellant to show 
by parol, that these articles do not declare 
the voyage or voyages for which he was 
shipped, and that they thus violate the law; 
and when this has been shown, the written 
contract is no longer binding as respects the 
description of the voyage. If it were, the 
master would be allowed to take advantage 
of his own wrong; for it is his own wrong 
that the voyage is falsely described, and he 
cannot first violate the law by making a 
false description, and then set it up to estop 
the libellant from proving the true one. I 
am aware in White v, Wilson, 2 Bos, & P, 
116, Eldon, C. J., expressed an opinion that 
a perquisite, claimed by the mate in addi- 
tion to his wages, which was not specified 
in the articles, could not be recovered; and 
that similar decisions were made in The Jack 
Park, 4 C. Bob. Adm. 308; The Isabella, 2 
C. Bob. Adm. 241; The Prince Frederick, 2 
Hagg. Adm. 394; and by Judge Hopkinson 
in Veacock v. M'Call [Case No. 16,904]. But 
the English statute, unlike ours, does not 
inflict any penalty for a failure to reduce the 
seaman's contract to writing, and is a kind 
of statute of frauds merely. It is directory 
to the seamen, commanding them to sign ar- 
ticles, and does not, like ours, make it the 
duty of the master to have a contract in 
writing prepared, declaring the voyage. In 
The Prince Frederick, Sir C. Robinson de- 
clared the statute was intended for the pro- 
tection of the owner. See, also, The Isa- 
bella and The Jack Park [supra]. " 7 «& 8 
Vict. e. 112, which is the present English 
law on this subject, seems to have been 
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framed with a view to the protectioa of sear 
men, as, I have no doubt, these provisions 
of our acts of 1790 and 1840 were. 

In the case before Judge HopMnson,— Vea- 
cock V. M'Call [supra],— he seems to have 
followed the English decisions, as the su- 
preme court of New York appear to have 
done in Bartlett v. Wyman, 14 Jolms. 260, 
and Johnson v. Dalton, 1 Cow. 543, without 
considering whether tie diversity between 
the English and American statutes should 
lead to diverse conclusions. It should be 
observed, however, that in all these cases 
the question was, whether the articles are 
conclusive as to the rate of wages, respect- 
ing the Insertion of which in the articles the 
act of congress contains no express require- 
ment, as it does as to the description of the 
voyage. The act of July 20, 1840, art. 10 (5 
Stat 395), provides, that all shipments of 
seamen, made contrary to the provisions of 
this and other acts of congress, shall be void; 
and any seaman so shipped, may leave the 
service at any time, and demand the highest 
rate of wages paid to any seaman shipped 
for the voyage^ or the sum agreed to be 
given him at his shipment. I do not under- 
stand the efiEect of tliis, either standing 
alone, or taken in connection with the act 
of 1790, to be, that the master may discharge 
a seaman or officer at any time, if he has 
not signed such articles as the act of 1790 
requires. The seaman has the right either 
to continue the voyage or leave the service. 
If he does continue, or is ready to continue, 
and is prevented by the master, he is to be 
paid either the wages agreed on, or the high- 
est paid to any seaman shipped forthevoyage. 
But it seems to be the necessary consequence 
of this provision of law, that If the written 
articles made a shipment contrary to the 
act of 1790, by misdescribing the voyage, 
they are void, and, of course, cannot be set 
vp for any purpose by the master or owner. 
It is true the third article in this act of 1840 
Hieclares, that the certified copy of the ship- 
ping articles, to be obtained by the owner 
from the collector before sailing, shall be 
■deemed to contain all the conditions of con- 
tract with the crew as to their service, pay, 
voyage, and all other things; but by whom, 
and under what circumstances, Is this copy 
so to be deemed? I am of opinion, only for 
the purposes and upon the occasions de- 
ficribed in the same articles; that is, when 
laid before a consul, in a foteign port, when 
he may deem the contents necessary to en- 
able him to discharge his duties. In a court 
of admiraltyi the fact that the seaman was 
-deceived as to the contents of the articles, 
that they contain what is unreasonable, or 
oppressive, or unlawfdl, that they were made 
in violation of an act of congress, and so are 
not binding, are all open to inquiry, and are 
not affected by this provision as to what the 
certified copy of the articles shall be deemed 
to contain. 
Being of opinion, that oral evidence is 'le- 



gally admissible, I have looked into and con- 
sidered it, and find that it proves the serv- 
ices of the libellant were contracted for, not 
only on the passage from San Francisco to 
Calcutta, but also thence to Boston or some 
port in the United States; that the discharge 
of the libellant at Calcutta was therefore 
wrongful, and the decree of the district court 
is affirmed, with damages at the rate of sis 
per centum per annum and costs. 
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Case M"o. 10,668. 

PAGE V. TBUTOH. 

[22 Int. Rev. Eee. 281; 5 Am. Law Rec 155; 3 
N. T. Wkly. Dig. 167; S Cent. Law J. 559; 
8 ChL Leg. News, 385; 1 Cm. Law Bui. 224; 
24 Pittsb. Leg. J. IL]. _ 

Circuit Court, D. Oregon. July 31, 1876. 

Ltabilitt of Attorney for not <5ivnTO a Cor- 
rect Cehtipioatb of Title. 

1. An attorney who is employed by the lend- 
er to examine the title of property offered as a 
security for a contemplated loan by the borrower, 
is responsible to the lender for the correctness 
of his opinion, although the expense of the ex- 
amination is paid by the borrower. 

2. If the attorney certifies that the security 
is a good one, he thereby warrants that the title 
shall not only be found good at the end of a 
contested litigation, but that it is free from any 
palpable, grave doubt, or serious question of 
its validity. 

3. An attorney who conducts a suit to fore- 
close a mortgage taken upon his certificate that 
the title was good, is not entitled to extra com- 
pensation because of labor and time consumed 
in such suit, in contesting the validity of such 
mortgage, upon a question within the scope of 
his certificate. 

4. Whatever extra labor or time is bestowed 
in conducting the suit on account of such ques- 
tion being raised, is bestowed for the benefit of 
the attorney himself in maintaining his certifi- 
cate, and he is only entitled to charge his client 
as for an uncontested case. 

[This was an action of debt by W. W. 
Page against Joseph W. Trutch, to recover a 
fixed sum for professional services.] 

G. W. Tocum and Hugh T. Bingham, for 
plaintiff. 
John Catiin, for defendant 

DEADT, District Judge. This action is 
brought to recover the sum of $1,800 gold 
coin, with interest from April 20, 1876, for 
professional services f^idered by the plain- 
tiff to the defendant between November, 
1874, and said date. In conducting a suit to 
foreclose a mortgage upon the north half of 
block 8 In the city of Portiand. The answer 
of the defendant admits the services, but 
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denies that they are worth more than §500 
in coin, and alleges that the plaintiff, in the 
conduct of said suit, received sundry sums 
of money from the defendant for which he 
has failed to account; and also that the loan 
foi* which said mortgage was given as se- 
curity was made upon the certificate of the 
plaintiff acting as attorney for defendant to 
the effect that the property was "a good 
and valid security" for such loan, hut that 
in fact there was a grave question as to the 
validity of said mortgage, and that the s'ame 
was "a perilous and doubtful one," where- 
by the defendant was p"ut to great costs, 
trouble and delay in collecting his money, 
and suffered great loss on account of the 
uncertainty of the title to said property, and 
the consequent depreciation in its market 
value. The reply admits the receipt of ?86.- 
50 in currency for the plaintiff on defend- 
ant's account, but denies that plaintiff was 
employed by defendant to examine the valid- 
ity of the mortgage, and that the security 
was doubtful or perilous. In pursuance of 
the stipulation of the parties, the cause was 
heard by the court on July 21st, without the 
intervention of a jury. 

From the evidence the facts of the case 
appear to be as follows: In December, 1873, 
ilr. Edwin Russell, then manager of the 
Bank of British Columbia, in this city, and 
the agent of the defendant, then and now 
a resident of Victoria, V. I., loaned to D. D. 
Bunnell, guardian of the five minor children 
of Emsley R. Scott, deceased, the sum of 
$12,000 in gold coin, at 1 per centum per 
month interest, and took as security there- 
for a mortgage executed by said Bunnell, as 
guardian aforesaid, upon the north half of 
block 8 in the city of Portland, the same be- 
ing the property of said minor children. That 
said Bunnell, before executing said mort- 
gage procured the order of the county court 
of Multnomah county, authorizing him, as 
guardian aforesaid, so to do; that said Rus- 
sell, before making said loan and accepting 
said security, employed the plaintiff to ex- 
amine the title to said property and the au- 
thority of said Bunnell to execute said mort- 
gage, and that said plaintiff, in pursuance of 
said employment, gave said Russell a cer- 
tificate to the effect that the title to said 
property was in said minor children, and 
said Bunnell was duly authorized to make 
the loan and execute the mortgage as se- 
curity therefor; and that said money was 
borrowed for the purpose of improving said 
property by building a market house there- 
on, which was done. That afterwards, in 
November, 1874, the interest being in ar- 
rears upon said mortgage, the plaintiff was 
employed by said Russell, acting as the agent 
of the defendant, to foreclose the same; that 
in pursuance of said employment he brought 
suit in the circuit court for the county afore- 
said, where there was a decree dismissing 
the same upon the ground that the mortgage 
was invalid for want of power in the county 
court to license the guardian to mortgage 



his wards* property; that thereupon said 
plaintiff took an appeal to the supreme court 
of the state, which cotirt upon consideration: 
of the cause, gave a decree foreclosing said 
mortgage and directing a sale of the prem- 
ises for the amount due thereon; and that 
afterwards in the spring of 1876, the. plain- 
tiff caused said property to be offered at 
sale upon an execution to satisfy said de- 
cree, at which sale there being no bidders^ 
the defendant by his agent, Mr. Lloyd 
Brooke, bid in the same at $15,500, that be- 
ing substantially the amount then due there- 
on. That the defendant has only received in 
satisfaction of the decree in said suit of 
Trutch V. Bunnell,! the property aforesaid, and 
that assuming the title to be good, it is not 
now and was not at the time of said sale- 
worth more than $12,000 in gold coin. That it 
was worth to foreclose said mortgage, provid- 
ed there had been no material objection to the- 
validity of the same, not more than 5 per 
centum of the amount recovered, but there- 
being good cause to question the validity of 
the same for the alleged want of power in 
the county court to authorize the guardian 
to execute the same, and the suit to fore- 
close being contested by the guardian ad 
litem on that ground, it was worth not more- 
than $1,000. That the plaintiff, while acting- 
as attorney for the defendant in said fore- 
closure suit, received from the clerk of said 
circuit court, out of the moneys paid to said 
clerk by the defendant as costs and ex- 
penses of said suit, the sum of $160 in cur- 
rency, for which he has not accounted to the 
defendant. 

On the argument, several questions of law 
and fact were discussed "bj counsel. The- 
plaintiff insisted that in making the examin- 
ation of the title of the mortgaged premises 
he was not acting as the attorney for the 
defendant, but for Bunnell. But upon the- 
evidence it is clear that the facts and law 
are to the contrary. In his own testimony, 
the plaintiff, while he states that Russell 
was not to pay him for the examination and 
that Bunnell was, also admits that Russell 
would not make the loan except upon his 
certificate that the title was good and that 
the county court had power to authorize the 
loan, and that he gave him such a certificate; 
while Mr. Russell testifies explicitly that he- 
employed the plaintiff, who was then at- 
torney for the bank, to make the examina- 
tion, and that upon his certificate he made 
the loan, but that it was understood that 
Bunnell was to pay all the expenses of the 
examination of the title, as it was the cus- 
tom for the borrower to do. Add to this the 
frequent declarations of the plaintiff to the 
agent of the defendant, when doubts were 
expressed as to the success of the foreclo- 
sure suit, that he was responsible for the 
validity of the mortgage and would pay the 
defendant himself if he failed to make it 
out of the mortgaged premises, and there- 
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can be no doubt but that lie was acting as 
the attorney of the defendant in making 
the examination of the title, and is respon- 
sible to him accordingly. The fact that the 
borrower, Bunnell, was to pay the expense 
of the KEamination does not affect the ques- 
tion Sit particle. If the plaintiff agreed to 
IooIj: to him for the compensation for his 
services, that did not make him any the less 
the defendant's attorney. 

Practically, it is admitted that the compen- 
sation claimed by the plaintiff is an extraor- 
dinary fee, and his right to recover it is 
placed upon the ground of the serious char- 
acter of the litigation involved in the Sore- 
closure suit and the extra time, labor and 
risk incurred by him in conducting it. In 
reply to this it is argued for the defendant 
that as the loan was made by him on the 
plaintiff's certificate that the security was 
good, and he being responsible for that opin- 
ion, if any serious question arose in the 
course of the litigation ■concerning the valid- 
ity of the mortgage, just so far the correct- 
ness of the certificate was impugned or 
brought into question, and whatever extra 
labor, time or risk the plaintiff incurred on 
this account, was in fact incurred for him- 
self, and therefore the defendant ought not 
to be required to compensate him for it. 
The certificate is not to be considered a 
warranty against every frivolous and spec- 
ulative question which the dishonesty of the 
debtor or the ingenuity of counsel may in- 
terpose against the enforcement of the se- 
curity, but I think it ought to be held as a 
warranty or representation, not only that 
the mortgage would be found or held to be 
valid at the end of a protracted and ex- 
pensive litigation, but that there was no 
palpable, grave doubts or serious question 
concerning its validity. 

Ordinarily, when a party loans money upon 
the certificate of an attorney that the title to 
the proposed security is good, he does not ex- 
pect that in the enforcement of such security 
he may encounter a question which gives the 
■ debtor or other persons interested in the prop- 
erty a reasonable ground to contest his claim 
and put him to the risk and expense of a con- 
tested litigation. Upon this branch of the case 
my conclusion is, that the defendant having 
taken the security in question upon the opin- 
ion of the plaintiff that it was valid, what- 
ever extra labor or risk* the latter incurred 
in enforcing it on account of its alleged in- 
validity, was incurred in contemplation of 
law and good morals for himself and not the 
defendant, and therefore he is only entitled 
to compensation as for an uncontested suit" 
to foreclose. 

In disposing of this question I have not 
considered it necessary or proper to express 
an opinion upon the validity of the mort- 
gage. Most of the gentlemen of the bar who 
were examined as witnesses in the case, ex- 
pressed the opinion that it was invalid, and 
leaving out of consideration the effect of the 



certificate, fixed the compensation of the 
plaintiff proportionately high— one of them, 
Judge Strong, even going so far as to say 
that he ought to have 25 per centum of the 
value recovered; upon the principle, I sup- 
pose, that he considered the debt in such 
extreme peril that the attorney who recov- 
ered it, ought to be considered as a salvoi- 
and allowed salvage. But even supposing 
the plaintiff had not given the certificate, and 
that he is entitled to compensation accord^ 
ingly, he could not recover the fee claimed. 
Whatever risk there might be in the litiga- 
tion, there could not be any extraordinary 
labor or time attending it. There were nu 
witnesses to examine or evidence to sift and 
marshal. The contest, so far as there was 
one, turned upon a single narrow question 
of statute law, upon which the arguments 
on either side are apparent and limited. The 
opinion of Mr. Justice Shattuek, before 
whom the case was heard in the court below, 
was that $1,000 was a reasonable compensa- 
tion for the services, and such was the opin- 
ion of other leading attorneys at this bar. 
In a country where the justices of the su- 
preme court only get a salary of §3,000 per 
annum, a fee of $1,000 for conducting a fore- 
closure suit involving $14,000 and one such 
question of law and two or three weeks 
work, at the outside, ought to be considered 
a liberal compensation. But the conclusion 
having been reached that the plaintiff is 
only entitled to recover as for an uncon- 
tested suit, it is not necessary to consider the 
matter in this light any further. Upon this 
point there is no conflict in the evidence. 
All the witnesses agree that for an uncon- 
tested foreclosure suit, 5 per centum upon 
the amount recovered Is reasonable com- 
pensation for the services of the attorney. 
To ascertain what this amounts to, as there 
was no money collected on the decree, it be- 
came necessary to inquire into the value of 
the mortgaged property bid In by the de- 
fendant 

Upon this question the evidence is quite 
conflicting. It is given upon the assumption 
that the defendant acquired a good title to 
the property by the purchase at the sheriff's 
sale, and so it will be considered. The fig- 
ures range from §25,000 to $10,000. From 
all the circumstances of the case, and the 
relation of the witnesses to the transaction 
and the subject of real property in this city, 
I am very certain that the minimum valua- 
tion is much nearer the mark than the max- 
imum one. The property consists of four 
lots between Front and First and Jefferson 
and Madison streets. The improvement up- 
on it is a one-story brick building about 40 
feet wide and 200 feet long. It was built for 
a market house where there appears to be no 
demand for one. No one offered to bid upon 
the property at the sale, and It only brings in 
$50 per month rent. I have found the value 
of it to be §12,000, and my impression is that 
that sum is rather above than below its real 
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"worth. Five per centum upon this sum is 
$600, which is the amount the plaintiff is 
entitled to recover, less the amount received 
by him from the defendant. The evidence 
upon the latter point is not satisfactory. 
But it appears from two receipts, given by 
the plaintiff to the clerk of the circuit court, 
that he received from the latter, out of the 
costs and expenses paid by the defendant in 
the foreclosure suit, the sum of ?224.50 In 
currency. But the plaintiff shows by the re- 
ceipt of the clerk of the supreme court that 
he had advanced ?35.50 of this amount, and 
was entitled to receive it back. Besides 
this, I deduct $29 from these receipts, be- 
cause I am not satisfied but that it was ad- 
vanced by the plaintiff. This leaves ?160 
of the amount received by the plaintiff un- 
accounted for, which must be deducted from 
the sum due plaintiff for his services. Con- 
verting the $600 Into currency gives $660, 
which sum, less the §160, is the amount for 
which the plaintiff is entitled to judgment, 
—$500. 
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Case No, 10,669, 

PAGE V. WBIGHT. 

[4 Wash. C. 0. 194.] i 

Circuit Court, D, New Jersey. April T«pm, 
1822.2 

Wills— Devise to Wife— Estate for Lifb. 

• After giving pecuniary legacies to his sisters, 
the testator devises as follows: "I give to my 
wife Mary all the rest of my lands and tene- 
ments whatsoever, whereof I shall die seised, in 
DOssession, reversion, or remainder, provided 
that she has no lawful issue. Item, I give to my 
wife Mary, whom I also make my sole execu- 
trix, all and singular my lands, messuages, and 
tenements, by her freely to be possessed and en- 
joyed." After revoking all former wills, he 
makes A. B. executor of his will, "to take and 
see the same performed, according to its true in- 
tent and meaning, and for his pains" — Cleaving 
the sentence unfinished. Mary the wife took 
an estate for life only. 
[Cited in Warner v. Brinton, Case No. 17,179.] 

This was an ejectment for a tract of land 
lying in the state of New Jersey, which was 
argued at last term by Richard Stockton for 
the plaintiff [lessee of James Page], and by 
Ewing and Wood for the defendant; and 
was held under advisement until the present 
term. The parties agreed on a case, which 
presented the single question whether, under 
the will of James Page, Mary his widow took 
an estate for life or in fee. In the real estate 
devised to her. 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
supreme court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [Affirmed in 10 Wheat (23 U. S.) 204.] 



WASHINGTON, Circuit Justice. This case 
turns altogether upon the construction of the 
wHl of James Page. After giving to each of 
his three sisters a pecuniary legacy, we find 
the following clauses, on which the question 
arises: "Item, I give and bequeath unto my 
loving wife Mary, all the rest of my lands 
and tenements whatsoever, whereof I shall 
die seised in possession, reversion, or re- 
mainder, provided she has no lawful issue. 
Item, I give and bequeath to Mary, my be- 
loved wife, whom I likewise constitute, 
make, and ordain, my executrix of this my 
last will and testament, all and singular my 
lands, messuages, and tenements, by her 
freely to be possessed and enjoyed." After 
revoking all former wills, and confirming 
the present as his last will, he makes his 
"loving friend, Henry Jeans, executor of his 
will, to take and see the same performed ac- 
cording to its true intent and meaning, and 
for his pains"— leaving the sentence Incom- 
plete. Mary, the widow of the testator, died 
before the institution of this suit The ques- 
tion is, whether Mary, the widow of the tes- 
tator, took an estate for life only, or a fee 
simple in the real estate of the testator? If 
the former, the lessor of the plaintiff is enti- 
tled to judgment: otherwise not. In the de- 
vise to the wife there are no words of limita- 
tion added sufficient In law to pass a fee, and 
conse'quently, she can take only an estate 
for life, unless, from other parts of the will, 
brought to operate upon the subject matter 
of the devise to her, it can be discovered 
that the testator's intention was to give a 
fee. And upon this subject of intention, we 
are instructed by a number of cases, that it 
must be apparent, and not doubtful, ambigu- 
ous, or conjectural; it must so manifestly 
appear that the testator meant to give a fee, 
as to satisfy the conscience of the court in 
pronoxmcing that such was his intention. If 
it be doubtful, the rule of law must prevail. 
Cro. Car. 368; Frogmorton v. Wright, 2 W, 
Bl. 889; Moor v. Denn, 2 Bos. & P. 247; 
Bowes V. Blackett, CovTp. 235. There is in 
this case no introductory clause from which 
the intention of the testator to dispose of all 
his estate, real and personal, can be collect- 
ed; nor Is it to be admitted, that a clause in- 
timating such an intention would so far at- 
tach itself to the devising clause, as to en- 
large the estate into a fee. The English 
cases, both ancient and modem, are general- 
ly the other way. Frogmorton v. Wright, 2 
W- Bl. 889; Child v. Wright, 8 Dum. & E. [8 
Term R.] 64; Denn v. Gaskin, Cowp. 657; 
Doe V. Allen, 8 Durn. & E. [8 Term R.] 497; 
Merson v. Blackmore, 2 Atk. 341. In Ho- 
gan V. Jackson, Cowp. 299, where it was de- 
cided that the devisee took a fee, the case 
turned, not on the introductory clause, but 
on the whole will taken together, and par- 
ticularly on the words "all his effects"; and 
in Grayson v. Atkinson, 1 Wils. 333, the in- 
heritance was charged with the debts and 
legacies. Neither is there in this case any 
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charge upon tlie real estate devised to the 
wife tor payment of the debts or legacies 
•which could by possibility subject her to any 
loss in case her estate should determine at 
her death; and this is the criterion which 
all the cases lay down. Palmer's Lessee v. 
Richards, 3 Dum. & E. [3 Term R.] 336; 
Xroveacres v. Blight, Cowp. 352; Denn v. Mel- 
lor, 5 Durn. & E. [5 Term R.] 558, and 2 Bos. 
& P. 247; Didtins v. Marshall, Cro. Eliz, 330; 
Canning v. Canning, Mos. 240, which is rec- 
ognized as good authority in Moor v. Denn, 
2 Bos. & P. 247. 

"We now come to those expressions in the 
will which were relied upon by the defend- 
ant's counsel to show an intention to give a 
foe to the wife. These are the words "all 
the rest of my lands and tenements," the 
words "reversion or remainder," and the 
words "by her freely to be possessed and en- 
joyed." If the words "all the rest" or "all 
the rest and residue" import a devise of all 
the interest or estate of the devisor in the 
lands which form the subject of the clause, 
there cotdd scarcely be mentioned a will 
which contains a residuary clause, that 
would not pass a fee without words of lim- 
itation; and yet it may, I thint, be safely 
affirmed, that there is no case to be met with 
that goes to that extent. In the case of 
Palmer's Lessee v. Richards, 3 Durn, & E. 
[3 Term R.] 356, the devise was of "all the 
rest, residue, and remainder of his lands, 
hereditaments, &c., his legacies and funeral 
expenses being thereout paid." The court 
decided that the devisee took an estate in 
fee, in consequence of the word "thereout," 
which made the legacies and funeral expens- 
es a charge upon the land in the hands of 
the devisee; but.it is expressly stated, that 
the words "all the rest and residue," and the 
word "hereditaments," would not have been 
sufficient in law to carry the fee. Moor's 
Lessee v. Mellor, 5 Durn. & E. [5 Term R.] 
556, and the same case in the house of lords 
(2 Bos. & P. 247), Is to the same efEeet; so 
Is Canning v. Canning, Mos. 240. The cases 
which seem contrary to those just referred 
to, wUl be found, upon examination, to have 
turned upon other expressions in the wiU. 
In Tanner v. Wise, 3 P. Wms. 294, the resid- 
uary devise' is of all the rest of his estate 
real and personal, which word "estate," it is 
admitted on all hands, is sufficient to carry 
a fee. Such too is the case of Murry v. 
Wyse, 2 Vern. 564. In Grayson v. Atkinson, 
1 Wils. 333, Lord Hardwicke observes, that 
there can be no doubt but that the inherit- 
ance is charged with the debts and legacies; 
and it is very clear, that he was in no small 
degree influenced by the introductory clause, 
which (how consistent with other decisions 
before referred to, need not be noticed under 
this head) he was strongly tempted to con- 
nect with the residuary clause. It is clear, 
however, that he does not rest his" opinion 
upon that clause alone. In Lydcott v. Wil- 
lows, reported in Carth. 50, and more cor- 



rectly in 2 Vent 528, after giving an estate 
for life, the testator adds a residuary clause, 
in favour of his wife, of all his lands, mes- 
suages, tenements, and hereditaments not 
above disposed of, to have and to hold to her, 
and her assigns forever, which latter words 
were clearly indicative of an intent to pass 
a fee. As to the expressions "tenements, re- 
versions, remainder," they had no influence 
upon the court in the cases of Palmer's Les- 
see V. Richards, and Denn v. Mellor. In 
Peiton V. Banks, 1 "Vern. 65, which was a 
devise to A. for life, the reversion to B. and 
C; equally to be divided; B. and G. were de- 
cided to be tenants in common for life only. 

The cases relied upon by the defendant's 
counsel do not, in my apprehension, prove 
that those expressions, or either of them, are 
sufficient to enlarge the estate into a fee. 
Hogan V. Jackson has already been noticed; 
and it is perfectly clear that it did not tm-n 
upon the words "residue" or "remainder." 
In Norton v. Ladd, 1 Lutw. 294, the devise 
was to A. for life, and after her decease, the 
whole remainder of his lands to B., if he sur- 
vived A. The court said that these words 
could not extend to the quantity of the land, 
as the whole had been before given to A. for 
life, and consequently there could be no re- 
mainder of that; but that it extended to the 
quantity of estate in the land, and so passed 
a fee to B. Without stopping to notice the 
discrepancy between the decision in this 
ease, and those before adverted to, it is quite 
sufficient to exclude it from all influence up- 
on the case now under consideration, to ob- 
serve, that no devise of the testator's real es- 
tate, to which the words "rest," "remainder," 
and "reversion," can relate, is to be found in 
this will. They are obviously introduced 
without meaning, .and are therefore to be 
considered as constituting an independent 
substantive devise of all the testator's lands 
and tenements. This is the more apparent 
from" the very next clause in the will; in 
which the testator, as if he had at that mo- 
ment perceived the absurdity of the relative 
terms just used, gives to his wife all his 
lands and tenements without reference to 
any previous disposition of any part of them. 
Bailis V. Gale, 2 Ves. Sr. 48, is open to pre- 
cisely the same observation; besides which, 
it is very plain that the devise of the rever- 
sion, being to a child after a previous life es- 
tate, had no little influence upon the decision. 

We come in the last place, to the examina- 
tion of the terms "freely to be possessed and 
enjoyed," which were mainly relied upon by 
the defendant's counsel. These expressions 
are in no respect technical; nor do they ipa- 
port, in themselves, any thing more than 
that the devisee should possess and enjoy 
the estate free from all incumbrances and 
legal restraints which could, in any majmer, 
limit or impair her use of the property dur- 
ing the continuance of the estate given her 
in it. The testator had previously bequeath- 
ed considerable pecuniary legacies to his sis- 
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ters, and in case of a deficiency of personal 
assets, lie may possibly have doubted whetli- 
er, without some provision of this sort, those 
legacies might not be considered as a charge 
upon his real estate. There is no doubt but 
that these expressions made her dispunish- 
able of waste; nor is it at all improbable, 
that the testator intended, by these expres- 
sions, to free the property given to his wife 
from the condition imposed by -the next pre- 
ceding clause, which limited her interest in 
the estate to her having of issue, not only by 
himself, but by any future husband. Nor 
is the charge of fickleness, which this con- 
struction would imply, any argument against 
it; for we have already remarked upon those 
two clauses of the will, in close connection 
with each other, both relating to precisely 
the same subject; in one of which relative 
words without meaning are used, and in the 
other they are omitted. So likewise in the 
latter clause, the wife is constituted sole exec- 
utrix of the will, and immediately after he 
appoints another executor, for whom he 
clearly intended to provide a compensation 
for his trouble, and yet stops short of saying 
what that compensation should be. But let 
the real intention of the testator Jiave been 
what it might, it is vei-y obvious that the 
expressions under consideration were merely 
personal to the devisee, and attach to the 
estate devised to her, be that what it might. 
They imply a benefit which might be annex- 
ed with equal propriety to a life estate, as 
to an estate of inheritance. In short, they 
import no apparent intention, as to the quan- 
tity of estate, in one way or the other; and 
are too ambiguous to justify a departure 
from the strict rule of law. This would be 
my opinion, were they the first instance in 
which those expressions had received an in- 
terpretation. But *I consider the ease of 
Goodright v. Barron, 11 East, 220, so far as 
It may be regarded as authority, as strongly 
applicable. In that case there is an intro- 
ductory clause, "as touching such worldly es- 
tate wherewith it has pleased God to bless 
me, I dispose of the same in the following 
manner and form." The testator then gives 
a cottage and all belonging to it to his broth- 
er T. D. and his heirs; also, "I give to my 
wife Elizabeth, whom I make my sole execu- 
trix, all and singular my lands, messuages 
and tenements, by her freely to be possessed 
and enjoyed." The court decided, that these 
latter words meant no more than to make the 
wife dispunishable of waste, which, as ten- 
ant for life, she would have been liable for; 
and that the word "estate," in the introdue- 
toiy clause, could not be brought down and 
joined to the above expressions so as to show 
an intention to pass a fee. In Loveacres v. 
Blight, Cowp. 352, where the same expres- 
sions were used, there was a charge on the 
lands, which might have continued beyond 
the life of the devisees; besides which, there 
was a blank left, which the court- thought 
itself authorized to fill up with the word 



"heirs," the devisees being immediately aft- 
erwards named the sole executors of the 
will. But what principally weighed with 
the court was, that the words "freely to be 
possessed and enjoyed" could not mean free 
of incumbrances, inasmuch as the testator 
had just before charged the estate with an 
annuity to his wife, and consequently they 
must have been meant to give a fee, if they 
had any meaning at all. In' the will now 
under consideration, there is no introductory 
clause, no blank in the devise to the wife to 
fill up, and no charge whatever on the land. 
Upon the whole I am of opinion that Mary, 
the widow, took only an estate for life, and 
that judgment must be entered for the plain- 
tiff. 

The decision in this case was affirmed upon 
writ of error. 10 Wheat [23 U. S.] 209. 



PAGE, The BLAJSTOHB. 
1,523-1,525. 



See Cases Nos. 1,- 



PAGE. T&e BLANOBCEJ. See Case No. 7,296. 
PAGE. The O. E. See Case No. 13,540. 



Case Ko. 10,670. 

Bs parte PAGET. 

[1 Pa. Law J. (1842) 367.] 

District Court, D. Pennsylvania. 

Baskruptct — "Who mat be Decreed a Bank- 
rupt — Objections to Discharge. 

Any person who comes within the class of 
persons mentioned in the first section of the 
bankrupt act [of 1841 (5 Stat, 440)],— that is 
to say, any person owing debts not created in 
consequence of defalcation as a public officer, 
or as executor, administrator, guardian, or trus- 
tee, or while acting in any otiier fiduciary ca- 
pacity, — may, on his own application be decreed 
a bankrupt, at all events. If he have made 
preferences in contemplation of bankruptcy, &c. 
concealed his property, or done or committed any 
other act in contravention of tiie second or 
fourth sections of the law, such matter is to be 
opposed to his final discharge, and not to the de- 
cree of bankruptcy. 

Paget having filed his petition in ordinary 
form, to be decreed a baniirupt, &c. the ap- 
plication was resisted on the grounds, that he 
had fraudulently concealed his property, 
made preferences in contemplation of bank- 
ruptcy, confessed fraudulent and fictitious 
judgments, and done omer acts which would 
prevent his having the benefit of the law. 
The question was, at what time these objec- 
tions ought to be interposed; whether before 
the time for a decree of bankruptcy or after- 
wards, and in bar of the final discharge. 

RANDALiIi, District Judge, decided, that 
as by the second and fourth sections these 
matters were made a bar to a final discharge 
and certificate, they ought to be interposed 
after the decree of bankruptcy; and that al- 
though this decree would divest the petitioner 
of all his property, and vest it in an assignee 
appointed by the court, for the benefit of all 
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his creditors equaUy, yet that (if the facts 
alleged were proved) the petitioner would be 
dehan-ed of his discharge: In other words, 
that the petitioner would he subjected to the 
penalties of the act, but not have any of its 
benefits. 

This case was dedded some time ago; but 
Judge Randall's opinion haviuir been lent to a 
friend, by whom it was mislaid, the reporter 
has been unable, till now, to report the case. 
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PAIGE et al. v. BANKS et al. 
[7 Blatchf. 152.] i 
Circuit Court, S. D. New York. Feb. 4, 1870.2 

COPTllIGHT — ASSIGNJICXT — IXFRISGEMEXT BT As- 
SIGSOR. 

Where P. agreed to furnish to G., in manu- 
script, for five years, the reports of a court for 
publication, and that G. should have the copy- 
right of such reports forever, and G. agreed to 
publish such reports and to pay P. $1,000 per 
volume for each volume he, G., should publish, 
and P. finished to G. the manuscript for a vol- 
ume of such reports, which G. published, and for 
which G. took out a copyright, as proprietor, in 
1830, under tJie act of May 31st, 1790 (1 Stat. 
124), and, in 1858, P. and G. each of them re- 
newed the copyright of such volume, for his 
own benefit, for fourteen years, under the Act 
■of February 3d, 1831 (4 Stat. 439), and then P. 
sued Gr. for an infringement of such copyright 
as renewed by P.: Edd, that, under the agree- 
ment G. had the perpetual right, as against P., 
to print, publish and sell copies of such volume, 
without giving to P. any further compensation, 
in respect thereof, beyond the $1,000. 

[Cited in Yuengling v. Sehile, 12 Fed. 106.] 

In equity. 

This was a final hearing, on pleadings and 
proofs, of a bill in equity brought [by Ed- 
ward W. Paige and Samuel W. Jackson, ex- 
ecutors, etc., of Alonzo G. Paige, against Da- 
vid Banks, Jr., and others] for the alleged 
infringement of copyrights. Although the 
scope of the bill was wider, the case at the 
hearing was limited to the question of in- 
fringement by the sale of what is known as 
the first volume of Paige's Chancery Reports. 

Duncan Campbell, for plaintiffs. 
Elbw:t B. Anderson, for defendants. 



BLATGHFORB, District Judge. On the 
7th of October, 1828, Alonzo O. Paige, the tes- 
tator of the plaintiffs, entered into a written 
agreement with William Gould and David 
Banks, of whose rights under said agreement 
the defendants are the assignees, which 
agreement was as follows: "Articles of 
agreement made this '7th day of October, in 
the year 1828, between Alonzo 0. Paige, of the 
city of Schenectady, of the one part, and Wil- 
liam Gould and David Banks, of the other 
part, witnesseth, that the said Alonzo O. 



1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirmed in 13 WaU. (80 U. S.) 608.] 



Paige (the said William Gould and David 
Banks performing the agreements to be done 
and performed as hereinafter contained), dur- 
ing the term of five years from the twenty- 
eighth day of April last, if the said Alonzo 
shall so long remain reporter of the court of 
chancery, shall and will furnish the said 
.Gould and Banks, in manuscript, the reports 
of the said court for publication, and that 
the said Gould and Banks shall have the 
copyright of said reports to them and their 
heirs and assigns forever; and the said Wil- 
liam Gould and David Banks covenant and 
agree to ana with the said Alonzo, that they 
will publish said reports in royal octavo vol- 
umes of between six and seven hundred 
pages, on paper and type suitable for such a 
work, that they will deliver to the said 
Alonzo twelve copies free of expense, that 
they will sell said reports to the members of 
the bax of New Tork at a sum not exceed- 
ing six dollars per volume, bound in calf, 
for each volume they shall ^o sell, within, 
one year next subsequent to the publication 
of such volume; and the said Gould and 
Banks agree to pay to the said Alonzo one 
thousand dollars per volume for every vol- 
ume they shall publish, and at the same rate 
for less than a volume, within six months 
after the publication of each volume. It is 
understood that the said Alonzo C. Paige 
is to read and correct the proof-sheets of said 
reports as the same are furnished him. In 
w.itness whereof the said parties have here- 
tmto set theu: hands and seals the day and 
year first above written. A. 0. Paige. (L. 
S.) D. Banks. (D. S.) William Gould. 
(L. S.)" 

Under this agreement, Mr. Paige furnisxied 
to Gould and Banks the manuscript for a 
volume of reports which was subsequently" 
published by them and is now known as vol- 
ume 1 of Paige's Chancery Reports. Gould 
and Banks took out a copyright of that vol- 
ume, as proprietors thereof, under and by 
virtue of the laws of the United States, by 
depositing the title of the same in the proper 
clerk's office on the 5th of January, 1830. 
This copyright was taken out under the act 
of May 31st, 1790 (1 Stat .124), and was lim- 
ited in duration, by that act to fourteen 
years, with a right of renewal, by taking cer- 
tain prescribed steps, for fourteen years more. 
By the 16th section of the act of February 
3d, 1831 (4 Stat 439), provision was made 
for the continuance ipso facto of then exist- 
ing copyrights, in certain cases, for such ad- 
ditional period of time as would, together with 
the time which should have elapsed from the 
first entry of such copyright, make up the 
term of twenty-eight years. Waiving the 
question as to whether Mr. Paige or Gould 
and Banks were the lawful proprietors of the 
copyright of the first volume of the Reports, 
during the term from January 5th, 1844, to 
January 5th, 1858, the proprietorship of the 
copyright in such first volume during a term 
from January 5th, 1858, to January 5th, 1872, 
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is daimed for Mr. Paige, as well as for 
Gould and Baiiks. It is claimed that Mr. 
Paige, by proper steps taken, renewed the 
copyright of such first YOlume under the act 
of 1831, for his own benefit, for the term of 
fourteen years from the 5th of January, 1858, 
and that the assignors to the defendants, by 
like proper steps, renewed such copyright un-i 
der said act, for their own benefit, for the 
same term. The defendants have, since the 
5th of January, 1858, sold copies of such first 
volume published by them, and made profits 
thereon. 

The right of the defendants as against the 
plaintiffs depends upon the construction to be 
given to the agreement before recited. If 
Mr. Paige, by that agreement, debarred him- 
self from obtaining, as against the defend- 
ants, a copyright for such first volume, the 
plaintiffs cannot recover in this suit. By that 
agreement, Mr. Paige agreed to furnish to 
Gould and Banks, in manuscript, during the 
term of five years from April 28th, 1830, the 
reports of the court of chancery for publica- 
tion, and that Gould and Banks should have 
the copyright of said reports to them and 
their heirs and assigns forever. Gould and 
Banks agreed to publish said reports in a 
specified style, to furnish Mr. Paige with a 
specified number of copies tree of expense, 
to limit the selling price of each volume un- 
der certain circiunstances, and to pay to Mr. 
Paige one thousand dollars per volume for 
every volume they should publish, and at the 
same rate for less than a volume, within sis 
months after the publication of each volume. 
It is to be noted, in respect to this agreement, 
that Gould and Banks are not limited by it to 
the publication of any specified number of 
copies of each volume. Mr. Paige is to fur- 
nish the reports, in manuscript, for publica- 
tion. The publication is to be made by 
Gould and Banks. The number of copies to 
be published of each volume is unrestricted. 
Mr. Paige is to be paid one thousand dollars 
for each volume published. The publication 
spoken of everywhere in the agreement is the 
publication of a volume. When such volume 
is once published, Mr. Paige is to have, with- 
in six months after the publication thereof, 
that is, within six months after the first 
printed copy is made public, the one thou- 
sand dollars. No matter how many copies 
of the volume shall be, after that, printed or 
sold by Gould and Banks, Mr. Paige is never 
to have any more from them, as compensa- 
tion, in respect of such volume, then the one 
thousand dollars. These provisions clearly 
give to Gould and Banks, as against Mr. 
Paige, the perpetual right to print, publish 
and sen copies of such first volume, without 
giving to Mr. Paige any further compensation, 
in respect thereof, beyond the one thousand 
dollars, unless some other clause in the 
agreement restricts such right on the part of 
Gould and Banks. It is claimed that such 
right is restricted by the provision that Gould 
and Banks shall have the copyright of the 



reports to them and their heirs and assigns 
forever. It is contended that, under that 
provision, the whole agreement is to the ef- 
fect, that Gould and Banks are to have, as 
against Mr. Paige, the exclusive right to pub- 
lish and sell the volumes of reports no longer, 
at most, than during the term known to the 
law, under the act of 1790, at the date of the 
agreement, as the term for which a copyright 
could be obtained, that is, 28 ye^s, or not 
beyond the 5th of January, 1858. But the 
provision in respect to copyright was insert- 
ed in the agreement for the sole purpose, 
manifestly, of making it dear that Gould and 
Banks were to be understood to be such as- 
signees of Mr. Paige, as the author of the 
books, as could, under the act of 1790, se- 
cure to themselves a copyright. There is no 
provision in the agreement for the taking out 
of a copyright by Mr. Paige, and for the 
transfer thereof to Gould and Banks. The 
provision in the agreement in respect to copy- 
right cannot be held to cause the agreement 
to confer any less rights on Gould and Banks, 
if such provision be availed of by them, than 
if they do not ,avail themselves of it. If 
they had not chosen to take out any copy- 
right, as proprietors, of any volume of the 
reports, they would have had, as against Mr. 
Paige, the perpetual right to print, publish 
and sell the reports. If they had not chosen 
to avail themselves of the provision of the 
agreement in regard to copyright, in respect 
to the first volume, the construction of the 
agreement would have been in no manner 
dependent upon the existence or contents of 
such provision. Nor can it be dependent 
thereon when, as against others than Mr. 
Paige, Gould and Banks have availed them- 
selves of the privilege of copyrighting such 
volume. So, also, Gould and Banks, not be- 
ing restricted as to the number of copies of 
each volume which they might publish, might 
have printed at once, at the outset, copies 
enough of the first volume to supply the prob- 
able demand during the duration of any pos- 
sible copyright therefor. If they had done 
so, they would, under the agreement, have 
had as much right to continue to sell those 
copies, after the 5th of January, 1858, as 
they would have had to sell any copies of 
such first volume cTrri:^- The term of any 
copyright thereon; and they have an equal 
right, as against Mr. Paige, to print copies 
of such first volume after the 5th of January, 
1858, and to sell such copies. Takmg the 
whole agreement together, it is manifest, that 
it reserves to Mr. Paige no right to prevent 
Gould and Banks, or their assigns, from 
printing, publishing and selling, at all times 
after its date, as many copies of any volume 
of the reports as they choose, without pay- 
ing to him more than one thousand doUars 
for such volume, and that it conveys to them 
the right, as against Mr. Paige, to print, pub- 
lish and sell, at all times after its date, as 
many copies of any volume of the reports as 
they choose. 
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There must be a decree dismissing the hill, 
with costs. 

[On appeal to the supreme court, the decree 
of this court was affirmed. 13 Wall. C80 U. S.) 
608.] 



Case Wo. 10,673. 

PAIGE v. LOBING. 

[1 Holmes, 275.] i 

Circuit Court, D. Massachusetts. Oct., 1873. 

BANKKUPTcr—FBAUBULENT Payments— RECOVEitr 

BY ASSIGKEE— TrIA]>-INTEI{EST REMITTED. 

1. Under the thirty-fifth section of the bank- 
rupt act [of 1867 (14 Stat 534)], an assignee in 
bankruptcy may recover money paid to a cred- 
itor by the bankrupt, as a fraudulent ijrefer- 
ence, within four months before the petition in 
bankruptcy, if at the time of the payment the 
creditor had reasonable cause to believe that it 
was made in contemplation of insolvency, and 
to give li^tri a preference over other creditors; 
although he had no reasonable cause to believe 
ihe debtor then to be insolvent in fact. 

[See Alderdice v. State Bank of Virginia, Case 
No. 154.] 

2. Evidence of a statement made by the de- 
fendant to a witness, of the contents of a let- 
ter of the defendant not called for, is competent. 

3. It is not error to allow the plaintifiE to re- 
mit an excess of interest found in the verdict, 
and then affirm the verdict, so amended. 

[In error to the district court of the United 
States for the district of Massachusetts.] 

Error to the district court of Massachusetts. 
An. action was brought in the district court, 
under the thirty-fifth section of the bank- 
rupt act, by [John A.] Loring, as assignee 
in bankruptcy of one Charles E. Paige, Jr., to 
recover money alleged to have been paid to 
the plaintiff in error by the bankrupt, as a 
fraudulent preference. At the trial in the 
district court, the verdict was for the as- 
signee [case unreported], and plaintiff in er- 
ror brought the suit to this court by writ of 
error. 

Edward Avery and George M. Hobbs, for 
plaintiff in error. 
John A. Loring, for defendant in error. 

SHEPLBY, Circuit Judge. The principal 
question presented by the exceptions in this 
case arises upon the construction given by 
the court in the charge to the jury, of the 
first clause of the thirty-fifth section of the 
bankrupt act. The defendant asked the court 
to instruct the jury that, under the first 
and second counts in the plaintiff's declara- 
tion, plaintiff must prove that C. E. Paige, 
Jr., was insolvent in fact, and that the de- 
fendant had reasonable cause to believe 
him to be so; and that it was not enough 
for the plaintiff to show under these counts 
that there was danger of insolvency as a 
coming result, or likely to ensue, but he 
must show that O. E. Paige, Jr., Tvas in- 
solvent in fact. Upon this prayer, the court 

1 [Reuorted by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 



instructed the jury, that, if they found that 
C. E. Paige, Jr., was insolvent, or contem- 
plated insolvency, and paid debts to his fath- 
er, and his father, the defendant, "had rea- 
sonable cause to believe this, and that the 
son intended thereby to prefer him, the plain- 
tiff could recover. Taken in connection with 
the request, and with the other portions of 
the charge, the court substantially Instructed 
the jury that if Paige, Jr., was insolvent, or 
contemplated insolvency, and paid debts to 
the defendant, and the def eadant had reason- 
able cause to believe that he was insolvent, 
or contemplated insolvency, and intended 
thereby to prefer him in fraud of the act, 
the plaintiff was entitled to recover. 

This instruction makes it sufficient that the 
party receiving the fraudulent preference 
should h|ive reasonable cause to believe that 
the debtor was contemplating insolvency. 
Defendant contends that it is necessary that 
he should have reasonable cause to believe 
him to be insolvent in fact, and that rea- 
sonable cause to believe him to contemplate 
insolvency is not sufficient to invalidate the 
fraudulent preference. 

The literal reading of the thirty-fifth sec- 
tion would seem at first to jsustaui the in- 
struction asked for- by the defendant "If 
any person being insolvent, or in contempla- 
tion of insolvency, within four months before 
the filing of a petition by or against him, 
with a view to give a preference to any cred- 
itor, or person having a claim against him, 

&e makes any payment, . . . 

the person receiving such payment, . . . 
having reasonable cause to believe such per- 
son is insolvent, and that such attachment, 
payment, pledge, assignment, or conveyance, 
is made in fraud of the provisions of this 
act, the same shall be void, and the assignee 
may recover' the property, or the value of it, 
from the person so receiving it," &c. Was.it 
intended by the omission of the words "in con- 
templation of insolvency," in the latter part 
of the section, that property paid by a debt- 
or to his creditor in contemplation of in- 
solvency, and with an intent to give a fraud- 
ulent preference, should not be recovered 
back, when the creditor receiving it had 
knowledge of all. this, and reasonable cause 
to believe it, simply because while he had 
reasonable cause to believe the payment to 
be made in contemplation of insolvency, he 
had not reasonable cause to believe the debt- 
or to be insolvent in fact? 

This construction would not give effect to 
the manifest intent of the statute, which is 
expressed by the words "that such attach- 
ment, payment, pledge, assignment, or con- 
veyance, is made in fraud of the provisions 
of this act." "Contemplation" is not used in 
this first part of the first clause, in the thirty- 
fifth section, in the sense of meditation mere- 
ly. It refers to the condition of a debtor who 
knows he will be unable to pay his debts as 
they become due. or who does not expect 
or intend to do*so. Contemplating this, the 
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debtor cannot pay one creditor to the exclu- 
sion of others, without a fraud upon the 
bankrupt act. Having reasonable cause to 
believe that the debtor contemplates this, the 
creditor cannot receive the payment v^ithout 
the liability to reeund it, if the debtor 
is declared bankrupt, and the assignee brings 
the action, both within the time limited by 
the statute. In Gibson v. Warden, 14 Wall. 
LSI U. S.] 248, the court say, "To bring a 
ease within the fiirst clause, the act must 
have been done by a person insolvent, or in 
contemplation of insolvency, with a view to 
give a preference to a creditor or pei-son 
having a claim against, or who is imder a 
liability for, the bankrapt; and such per- 
son must have reason to believe that the 
transaction is in fraud of the statute." This 
appears to be the true construction of this 
clause, and it supports the instruction as giv- 
€n by the district judge. 

Exception was taken to the ruling of the 
district judge upon the admissibility of cer- 
tain evidence. The plaintiff called X C. 
Harding as a witness, who testified that he 
was present at an interview between the 
defendant and the creditors of his son. Wit- 
ness told defendant he had ruined his son's 
credit by writing a certain letter. Defend- 
ant took up a letter which he said was a copy 
of, or a letter the same as, a letter he had writ- 
ten to the New York creditors, and read it to 
witness. Witness was asked to repeat what 
the defendant read to him as the contents of 
the letter. Defendant objected, no notice 
having been given to produce the letter. 
The court permitted the witness to state his 
recollection of what the defendant read to 
him. The testimony was rightly admitted. 
The witness was not asked to state the 
contents of the letter, but what the defend- 
ant stated to him to be the contents of the 
letter. It does not appear that the witness 
read the letter or knew its contents, except 
as the defendant stated them, and non con- 
stat that he stated them correctly. It was 
this statement that the witness was asked to 
repeat. 

The jury returned a verdict for the plaintiff 
for the sum of thirty-five hundred and forty 
dollars and twenty-five cents, with interest 
from the date of the several payments, and 
then, in their verdict, gave the dates and 
amounts of the several payments making the 
aggregate sum. On motion for new trial, the 
court ordered a new trial, unless the plain- 
tiff should, within one week, remit all inter- 
est prior to the date of his writ The plain- 
tiff thereupon, in open court, remitted as re- 
quired, and the motion for new trial was 
overruled. To this ruling and order defend- 
ant excepted. There was no error in allow- 
ing the plaintiff below to remit the excess 
of interest, and in afiirming the verdict after 
this was done. The right and duty of the 
court thus to amend the verdict, and give 
judgment according to the right of the cause 
and matter of law. as it shall appear to the 
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court, is declared by the act of 1789, c. 20, 
§ 32 [1 Stat. 91]. and affirmed in Roach v. 
Hulings, 16 Pet. [41 U. S.l 321, aod Parks v. 
Turner, 12 How. [53 V. S.] 45. 
Judgment of the district court affirmed. 
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In re PAINE. 

[9 Ben. 144; i 17 N. B. R. 37.] 

District Court, S. D. New York. May 10, 1877. 

Baxkruptct — Prior Execution —Levy— Sale — 
Title of Assignee. 

1. An execution in the hands of a sheriff, in 
New York, at the time a petition in voluntary 
bankruptcy is filed there, binds the leviable 
personal property of the bankrupt, as against 
any title to it which the assignee in bankruptcy 
can acquire, and although no levy was made on 
the property, under such execution, before such 
petition was filed. 

[See Bartlett v, Russell, Case No. 1,080.] 

2. In such a case, the sheriff will not be al- 
lowed to take the property, if the assignee in 
bankruptcy has it, but the latter will be directed 
to sell it separately, leaving the execution cred- 
itor to apply to the coxat in respect to the pro- 
ceeds. 

[In the matter of John B. Paine, bank- 
rupt] 

Vanderpoel, G-reen & Cuming, for sheriff. 
E. Bartlett, for assignee. 

BLATOHFORD, District Judge. On the 
nth of October, 1876, one McCord recovered 
a judgment against the bankrupt in the su- 
preme court of New York, for the sum of 
$2,954.20 gold and $499.48 currency. On the 
14th of October an execution on such judg- 
ment was placed in the hands of the sheriff 
of the city and county of New York. The 
bankrupt owned, at the time, certain wooden 
ware, which was stored in the cellar of a 
building No. 54 Maiden Lane, in the city of 
New York. The sheriff did not levy or at- 
tempt to levy on such wooden ware, nor did 
he know of its existence, nor did he enter the 
building in which it was. On the 19th of 
October, the bankrupt filed a voluntary pe- 
tition in bankruptcy in this court. In the 
schedule of the bankrupt's personal prop- 
erty, annexed to such petition, the fact was 
stated that there was wooden ware belong 
ing to the bankrupt at 54 Maiden Lane. The 
sheriff now presents to this court a petition 
setting forth the foregoing facts and claim- 
ing that the execution became and was and 
is a lien upon all of the aforesaid property, 
from the time of the delivery of the execu- 
tion to him for service, as against the debtor 
and his assignee in bankruptcy, and that 
the sheriff is entitled to take said profierty 
and sell it and apply the proceeds upon- the 
execution, and praying that this court will 
make an order acknowledging said lien and 
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Benj. Lincoln Benedict, Esq., and here repriiitfj 
hi' permission.] 
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authorizing the sheriff to take said property 
under the execution and sell it and apply the 
proceeds, as far as they ipill go, to the sat- 
isfaction of the execution. -The assignee in 
bankruptcy resists the application, on the 
ground that, as the sheriff made no actual 
levy on the property before the petition in 
bankruptcy was filed, the sheriff has no lien 
on it by virtue of the execution and no claim 
to any priority in payment out of its pro- 
ceeds. 

The statutes of New York (2 Rev. St. pp. 
365, 366, §§ 13, 14, 17) provide as follows: 
"Sec. 13. Whenever an execution shall be 
issued against the property of any person, 
his goods and chattels, situated within the 
jurisdiction of the officer to whom such ex- 
ecution shall be delivered, shall be bound 
only from the time of the delivery of the 
same to be executed. Sec. 14. If there be 
several executions issued out of a court of 
record against the same defendant, that 
which shall have been first delivered to an 
officer to be executed shall have preference, 
notwithstanding a levy may be first made 
under another execution; but if a levy and 
sale of any goods and chattels shall have 
been made under such other execution, be- 
fore an actual levy under the execution first 
delivered, such goods and chattels shall not 
be levied upon or sold by virtue of such first 
execution." "Sec. 17. The title of any pur- 
chaser in good faith, of any goods or chat- 
tels, acquired prior to the actual levy of 
any execution, without notice of such exe- 
cution being issued, shall not be divested 
by ithe fact that such execution had been de- 
livered to an officer to be executed, before 
such purchase was made," These statutory 
provisions have been construed by the courts 
of New York. In Slade v. Van Vechten, 11 
Paige, 21, it was held, that where an exe- 
cution is in the hands of the sheriff at the 
time of a general assignment of the property 
of the defendant in the execution for the 
payment of his debts, the lien of the execu- 
tion upon the personal property liable to 
seizure and sale thereon is pai-amount to 
the title of the general assignee; and that 
the general assignee is not a bona fide pur- 
chaser within the meaning of the foregoing 
provisions which protects the title of bona 
fide purchasers who have purchased be- 
tween the delivery of the execution to the 
sheriff and an actual levy upon "the property. 
To enable a subsequent purchaser or assignee 
of the debtor's property to overreach the 
prior legal lien of the execution thereon, be- 
fore levy, and to protect his title under 
section 17 of the statute, he must show that 
he is a bona fide purchaser without notice, 
within the intent and meaning of said sec- 
tion. A subsequent purchaser, who obtains 
the legal title to property merely in satis- 
faction of a pre-existing indebtedness, is not 
entitled to protection, as being a bona fide 
purchaser who has no notice of a prior lien 
on the property. Ray v. Burdseye, 5 Denlo, 
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625. See, also. Roth v. Wells, 29 N. Y. 489, 
490; WUliams v. Shelly, 37 N. Y. 375- 
' Under the statute of New York, the goods 
and chattels of this debtor, situated within 
the jurisdiction of the sheriff, were bound as 
against the debtor, from the time of the de- 
livery of the execution to the sheriff to be 
executed. They were so bound, without any 
levy being made under the execution. This 
binding created a lien and was a lien. The 
bankruptcy statute does not invalidate such 
a lien, but recognizes and allows, it. Sec- 
tions 5066, 5075. The bankrupt's goods and 
chattels • passed into the hands of the as- 
signee in bankruptcy subject to this lien. 
He took them as security for the precedent 
debts of the general creditors of the bank- 
rupt, and not as a purchaser of them in 
good faith without notice of the issuing of 
the execution. He took no greater title in 
them than the bankrupt had at the time the 
petition in bankruptcy was filed, and that 
was a titie subject to the lien of the execu- 
tion. Under sections 5044, 5046, and 5047 of 
the statute, he took "the like" rights and 
remedies which the bankrupt had when the 
proceedings in bankruptcy were commenced, 
but no greater rights or remedies. 

I am referred to the case of In re Tills 
[Case No. 14,052] as holding a contrary view. 
The point of that decision is, that the seizure 
of the goods of an execution defendant by the 
United States marshal, under a warrant of 
seizure on an adjudication in bankruptcy 
on a creditor's petition, is such an execution 
of process as will divest the lien of a prior 
unlevied execution. The case arose in Mis- 
souri and was decided according to the stat- 
utes of Missouri and their interpretation by 
the state courts of Missouri. It was held, 
that the law of Missouri was, that where 
there were two executions, the later one, if 
there "was a levy under it, gave to it priority 
over an earlier one, under which no levy was 
made till after the levy under the later one; 
that the delivery of an execution to the sher- 
iff gave a lien which bound the debtor's 
goods in tlie hands of the debtor, and of any 
one to whom he might voluntarily convey 
them, but such lien would bind neither the 
goods nor their proceeds in the hands of an 
officer who had seized them under process 
from a court of competent jurisdiction at 
the instance of another creditor; and that 
a seizure of the goods by the marshal under 
a warrant in involuntary bankruptcy, after 
adjudication, had the same effect as the levy 
of an execution, to divest the lien of a prior 
unlevied execution. 

In the case now under consideration not 
only was the adjudication of bankruptcy 
made on a voluntary petition, but the stat- 
ute of New York, before cited (section 14), 
differs entirely from the law of Missouri, 
for it expressly provides, that, "if there be 
several executions issued out of a court of 
record against the same defendant, that 
which shall have been first delivered to an 
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officer to be executed, shall have preference, 
notwithstanding a levy may he first made 
under another execution," Therefore if an 
adjudication on a petition in voluntary 
bankruptcy, or an assignment following 
such adjudication, could be regarded as 
equivalent to the issuing and levy of a 'sec- 
ond execution, the first execution would, 
under the statute of New York, have pref- 
erence. The execution in this case secured, 
therefore, a lien which the laws of New 
York would enforce, notwithstanding the 
goods should have been afterwards seized 
under a later eseeution from a court- of rec- 
ord. The bankruptcy proceedings can have 
no greater force or effect than a levy under 
such later execution would have; and, there- 
fore, the lien of the execution in this case 
Is one which must be allowed In the bank- 
ruptcy proceedings. 

The case of In re Weeks [Case No. 17,350] 
is very much like the present one, and the 
decision there was in accordance with the 
views I have expressed. The petition in 
that case was one in voluntary bankruptcy, 
and the statute of Illinois was like the New 
York statute and different from the Jlis- 
sourl statute. 

In the ease of In re Rust p:d. 12,171] it 
was held, in the Northern district of New 
York, under the bankruptcy act of 1842, that 
the mere delivery of an execution to the 
sheriff did not give to the judgment creditor 
a lien which would prevail over the title ac- 
quired by the assignee in bankruptcy to the 
personal effects of the defendant in the ex- 
ecution, under a decree of bankruptcy 
against him. The case was one in involun- 
tary bankruptcy. 

But, while the lien of the creditor by vir- 
tue of the execution will be acknowledged, 
it is not proper that the sheriff should be al- 
lowed to take or sell the goods. He never 
made any levy on them or acquired any 
property in them. The goods must be sold 
by the assignee separately from other goods, 
and then the execution creditor can make 
such application to this court in respect to 
the proceeds as he shall be advised. 
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PAINE V. GALDWELIi. 
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Rep. U. S. Ots. 311; 29 Leg. Int. 284; 6 

Alb. Law J. 291.] i 

District Court, D, Maine. Dec, 1872. 

Courts— Fedebai; Jukisdiction — BANKRUPTor — 
E.ESIBENCE — Service on Attorney, 

1. The district court, in equity, has no juris- 
diction over a citizen of Massachusetts, neither 
found within nor having property within this 
district, to relieve from a preference in fraud 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission. 6 Alb. Law 
J. 291. contains only a partial report.] 



of the bankrupt act at the suit of an assignee in 
bankruptcy appointed in this district. 
[Cited in Re Litchfield, 13 Fed. 868; Romaine 
V. Union Ins. Co., 28 Fed. 636.] 

2. Nor does the recovery of a judgment in the 
courts of Maine and the collection of it in fraud 
of the bankrupt act [of 1867 (14 Stat. 517)]. by 
a citizen of Massachusetts, neither found here, 
nor having property here, out acting through a 
resident attorney, upon whom service was made 
in this suit, give this court jurisdiction. 

Bill by the assignee of a bankrupt, to re- 
cover from [Henry L. Caldwell] a citizen of 
Massachusetts the amount of a judgment 
recovered by him in the courts of Maine 
against bis debtor, the bankrupt, and collect- 
ed in fraud of the bankrupt act through an 
attorney resident in Maine, upon whom pro- 
cess was served. The respondent appeared, 
and pleaded that the court had not jurisdic- 
tion over him, inasmuch as he was a citizen 
of Massachusetts, neither found within, nor 
having property within the jurisdiction of 
the court. As to the sufficiency of the plea, 
the cause was heard. 

2 [Albert W. Paine, pro se, contended that 
the bill was sustainable by virtue of the 
provisions of the bankrupt act, the first sec- 
tion of which gives to the district court orig- 
inal jurisdiction in all matters and proceed- 
ings in bankruptcy, extending to "all cases 
and controversies arisang between the bank- 
rupt and the creditor, to the collection of all 
the assets of the bankrupt « * * and to 
all its acts, matters and things to be done 
under and by virtue of the bankruptcy, un- 
til the final distribution and settlement of 
the estate, and close of proceedings in bank- 
ruptcy." The second section also giving eon- 
current jurisdiction with the circuit court, 
"of all suits at law or in equity, which may 
or shall be brought by the assignee, » * «■ 
against any person claiming an adverse in- 
terest, * * * touching any properly or 
rights of property of the bankrupt," &c. The 
studied manner in which these sections are 
framed to include every cause of action; 
without limitation, seems to leave no doubt 
of the intenticHi of congress to embrace 
claims such as now involved. 

[The clause providing for such "jurisdic- 
tion in their respective districts" in the first 
section means very clearly the same as the 
similar clause in the section, which, pro- 
vides that said "courts of the United States, 
within and for the districts where the pro- 
ceedings in bankruptcy shall be pending," 
shall have the jurisdiction mentioned, the 
whole tenor of which seems to add force to 
the argument, adduced from the other lan- 
guage already cited, to limit the right of the 
assignee in all suits to that district "where 
the proceedings in bankruptcy shall be pend- 
ing," These clauses do not in any way lim- 
it the right of action to any cause short of 
"all cases" in the first section, and " any 
person" in the second. When the statute 

2 [From 6 N. B. R. 558.] 
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Las faned to make such, limitations, there ia 
BO warrant for the court to do it. 

[Consistent with the construction have 
been all the decisions thus far known to 
have been made on tMs subject under the 
act What seems to be conclusive on the 
point in issue is the uniform rule which the 
courts- have established, that the assignee 
cannot maintain suit in any other of the 
district courts, except only in that "where 
the proceedings in bankruptcy shall be pend- 
ing." The converse would seem to follow as 
matter of course. In re Richardson [Case 
No. 11,774]; Markson v. Heaney [Id. 9,098]; 
Shearman v. Bingham [Id. 12,733]; In ce 
Penn [Id. 10,927]. See, also. Bump, Bankr. 
(3d Ed.) 162-182, 24^256. 

[The general language of the act, which by 
its unmistakable language gives the juris- 
diction claimed, can only be ruled away on 
the supposition that congress might not in- 
tend to give the assignee any remedy against 
parties out of the district, or that they for- 
got to provide for it. Both hypotheses are 
inadmissible. The language must then con- 
trol, and if thereby any inconvenience or 
hardship results, congress and not the court 
must furnish the remedy. Attention was 
also called to the fact stated in the bill, that 
the money sued for, having been collected 
on an execution recovered in the state court 
of Maine within the district, by an author- 
ized attorney of that court, the court would 
sustain their jurisdiction by the service 
made upon the attorney, and the case of 
Marco v. Low, 55 Me. 549, and cases therein 
referred to was cited.] 2 

Almon A. Strout, for respondent 

FOX, District Judge. The question pre- 
sented is one of jurisdiction. Can the dis- 
trict court sustain a bill in equity brought 
by an assignee in bankruptcy in this dis- 
trict against a citizen of Massachusetts not 
found in this district and who has no prop- 
erty therein, the bill being instituted to re- 
cover back the amount received from a pref- 
erence in fraud of the act by the respondent 
obtaining a judgment against the bankrupt 
before the supreme court of this state and 
collecting the same within four months of 
the commencement of proceedings in bank- 
ruptcy, the bankrupt being known by the 
respondent to be insolvent? Service of the 
subpoena was made on the respondent In 
Massachusetts, and he appears and objects 
to the jurisdiction of the court 

By the judiciary act it was provided "that 
no person shaU be arrested in one district 
for trial in another in any civil cause before 
the circuit or district court, and no civil ac- 
tion shall be brought before either the cir- 
cuit or district courts against an inhabitant 
of the United States by any original process, 
in any other district than that whereof he 
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is an inhabitant or shall be found at the 
time of serving the writ" 

In Picquet v. Swan [Case No. 11,134], 
Judge Story, in a very elaborate opinion, an- 
nounced as the result of his examination 
"that by the general provisions of the laws 
of the United States, the circuit courts could 
issue no process beyond the limits of their 
districts; that independent of positive legis- 
lation, the process can only be served upon 
persons within the same districts." 

In Toland v. Sprague, 12 Pet [37 U. S.] 
329, the supreme court of the United States 
held, that merely by an attachment on trus- 
tee process of the estate of a defendant who 
resided in Gibraltar, the circuit court did not 
acquire jurisdiction over the party; that the 
circuit court of each district sits within an'd 
for that district, and is bounded by its local 
limits, and that whatever may be the extent 
of their jurisdiction over the subject matter 
of suits in respect to persons and property, 
it can only be exercised within the limits of 
the district Congress has not in terms au- 
thorized any original civil process to run into 
any other district, with the single exception 
of subpoena for witnesses, and the court say, 
"we think that the opinion of the l^islature 
is thus manifested to be, that the process of 
a circuit court cannot be served without the 
district in which it is established without 
the special authority of law therefor." 

In Hemdon v. Ridgway, 17 How. [58 U. S.] 
424, the supreme court decided that the dis- 
trict court in Mississippi, which probably had 
the jurisdiction of a circuit court, could not 
entertain a bill to compel parties to interplead 
who are not found in the district; that juris- 
diction over parties is acquired only by serv- 
ice of process within the state,., or by a vol- 
untary appearance. 

These authorities are conclusive that this 
court, prior to the passage of the bankrupt 
act, did not have the jurisdiction claimed for 
it; and I do not understand it to be very 
strenuously contended by the complainant in 
his learned argument, that the district court 
derived the authority from the judiciary act 
or any other law of congress, than the bank- 
rupt act itself. He argues, that this authori- 
ty is found in the first ana second sections 
of the act, conferring, as he says, on ttiis 
court exclusive jurisdiction in all matters per- 
taining to the estate of the bankrupt, subject 
to a concmrrent jurisdiction in certain mat- 
ters with the circuit court under the provi- 
sions of the second section. For the purpose 
of this inquiry it may be conceded, that the 
district court in which the proceedings in 
bankruptcy are originated, has within its dis- 
trict exclusive jurisdiction over the estate of 
the bankrupt, although many of the state 
courts, under the present as well as under the 
former act, have sustained actions brought 
by assignees for the recovery of debts aue to 
the estate, as well as for the conversion of 
property by transfers in fraud of the bank- 
rupt act Beals v. Quinn, 101 Mass. 262; 
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Forbes v. Howe, 102 Mass. 427; Peiper v. 
Harmer [8 Pliila. 100]. 

This concession does not control or even 
afford us much aid in reaching a conclusion 
upon the question now before us, as the claim 
here is not that the district court has esclu- 
sive jurisdiction of banlirupt matters within 
its own district, but that it is not limited by 
its own district, and may extend beyond its 
territorial limits and by its process bring be- 
fore it parties from the most remote state in 
the Union. Such authority should be con- 
ferred by positive direct legislation, and can- 
not be derived from inference or implication, 
or from any general indefinite expressions 
found in the law. 

The first section of the banlji-upt law con- 
feis and defines the jurisdiction of the dis- 
trict court, "that the several district cotu'ts 
of the- United States be, and they hereby are 
constituted courts of bankruptcy, and they 
shall have original jurisdiction in their re- 
spective districts in all matters and proceed- 
ings in bankruptcy." 

In the opinion of the court, the words "in 
their respective districts," found in this pro- 
vision of the act are not without effect; they 
must receive their usual ordinary significa- 
tion, and it is believed, manifest a purpose 
and intent in congress to restrict and limit 
the authority and jurisdiction of the district 
■courts in bankruptcy "Within their own dis- 
tricts in accordance with the practice as it 
then was, and not to confer upon them a ju- 
risdiction throughout the United States in ut- 
ter conflict with all prior legislation and the 
settled poUcy of congress. The jurisdiction 
in bankruptcy is conferred on the district 
courts by the expression, "they shall have 
original jurisdiction in their respective dis- 
tricts;" this is the grant; by it alone it has 
jurisdiction and authority; and whilst its 
authority does extend to all matters in bank- 
ruptcy, and there is no limit to the subject 
matter over which the court has jurisdiction, 
it is expressly confined and restricted m its 
exercise to the limits of its own territory, 
and enjoys no other or greater power or au- 
thority outside of its district than it had be- 
fore the bankrupt act was passed; and it 
seems necessary to utterly reject and ex- 
punge from the provision these words of lim- 
itation, prescribing its own district as its 
bounds and extent of its jurisdiction, before 
it can be declared that by this grant, a juris- 
diction is bestowed on the court co-extensive 
with the Union. 

It is said that these words do not limit the 
jurisdiction, but only require that the court 
shall act within its own district; that in the 
exercise of its jurisdiction it has control over 
all matters and proceedings in bankruptcy, 
and after a specific enumeration of certain 
matters, that the first section of the act de- 
clares "that the jurisdiction shall extend to 
all matters and things to be done under and 
by virtue of the banliruptcy until the final 
distribution and settlement of the estate and 



the close of proceedings In bankruptcy." 
This language must be taken in connection 
with that before cited, and is controlled by it, 
and cannot be considered as extending the 
jurisdiction of the court beyond its district 
If the construction put by the court upon the 
grant to the district courts "of original juris- 
diction in their respective districts" is errone- 
ous, I am still of opinion, that this language, 
broad and comprehensive as it is, extending 
its jurisdiction to all matters and things to 
be done under the bankruptcy, should not be 
held to authorize it to summon before it par- 
ties from without its district 

If congress had intended to grant such un- 
limited authority to the district courts, as to 
authorize this court sitting in Maine to issue 
its process and summon before it a citizen 
of California or Oregon, it is believed that 
clear, positive, imambiguous language would 
have been employed, manifesting by an ex- 
press grant beyond aU question that such was 
the intent, and not by any general uncertain 
legislation here authorize a practice in utter 
conflict with the policy of all prior legislation. 
The language employed in the first secdon 
was proper and necessary to confer on the 
district court full and complete jurisdiction 
over the estate of the bankrupt; it is none 
too broad and comprehensive in its relation 
to the subject matter, and there does not ap- 
pear to be any occasion for giving to it a 
construction which will extend the jurisdic- 
tion of the courts so much beyond its well 
established boundaries. 

In repeated instances it will be founa chat 
general language of this nature has been em- 
ployed by congress in conferring upon the 
federal courts jurisdiction, and in every in- 
stance have the courts held, notwithstanding 
the generality of the language, that they 
were restricted to their own respective dis- 
tricts. In Picquet v. Swan [Case No. 11,134], 
before cited. Judge Story says, "The process 
acts have prescribed the forTns of process and 
modes of service to be according to the state 
jurispr-udence; but they do not appear to me 
to be intended to enlarge the sphere of juris- 
diction of the circuit courts. I cannot Judi- 
cially say that the general phraseology of 
these process acts ought to receive a more ex- 
tensive interpretation so as to break down or 
interfere with the policy of the judiciary act, 
founded as it seems to me on principles of 
public law, public convenience and immuta- 
ble justice." 

In Toland v. Sprague [Cases No. 14,076], it was 
claimed that congress, having adopted the 
forms of writs and modes of process in the 
several states, had thereby authorized the cir- 
cuit court of Massaehusettts to take Jm'lsdic- 
tion by trustee process against a non-resident 
not found in the district; but the supreme 
court held, that the acts 6f congress, adopt- 
ing the state process, adopt the form and 
mode of service only so far as the persons are 
rightfully within the reach of such process, 



[18 Fed. Cas. page 1009]' 



CCase No. 10,674; PAiiS'E 



and did not intend to 'enlarge the sphere of 
the jurisdiction of the courts. 

The case of Ex parte Graham [Case No. 5,- 
057], was a writ of habeas corpus to discharge 
from imprisonment the petitioner, who had 
been arrested in Pennsylvania on a warrant 
against him in a prize cause issued by the 
circuit court of Massachusetts. Judge Wash- 
ington says: 

"The question turns upon the authority of 
. the district or circuit court of one district 
to issue its process into any other district to 
compel the appearance of a person residing 
or found within the latter jurisdiction before 
th4 court from which the process issued, or 
to stand committed for any alleged contempt 
of that court. It is admitted that these 
courts, in the exercise of their common law 
and equity jurisdiction, have no authority 
generally to issue process into another dis- 
trict, except in cases where such authority 
has been specially bestowed by some law of 
the United States, These provisions (Act 
1789 [1 Stat 73]) appear manifestly to cir- 
cumscribe the jurisdiction of those courts, as 
to the person of the defendant, by the limits 
of the district where the suit is brought, and 
that the process of those courts was consid- 
ered by the legislature to be bounded by the 
same limits is obvious from the subsequent 
acts passed. But it has been argued, that 
'these restraints are Incompatible with the 
essential jurisdiction of an admiralty court, 
more especially in prize causes. That the 
laws of the United States autliorize the dis- 
tinction which Is contended for, has not, and 
it is confidentiy believed cannot be shown. 
It is true that the 9th section of the judiciary 
act gives to the district court exclusive orig- 
inal cognizance of all causes of admiralty 
and maritime jurisdiction without limitation; 
and it is not less true that the 11th section 
of the act gives to the circuit court original 
cognizance of all suits of a civil nature at 
common law and in equity, where an alien 
is a party or the suit is between a citizen 
of Ihe state where the suit is brought and a 
citizeii of another state, equally unlimited ex- 
cept as to the amount. But the jxirisdiction 
of these courts, though unlimited as to the 
subject matter of which they have cogni- 
zance, by any express declaration of the leg- 
islature is nevertheless limited in point of lo- 
cality, as well by the general principles of 
law which our courts acknowledge as rules 
of decision, as by the express provisions of 
the 11th section. As to the first, it will be 
acknowledged that there is no law of con- 
gress which limits the jurisdiction of the 
courts by the nature of the suits of which 
they have cognizance. By what law then is 
it that actions of ejectment, dower, &e., can 
be brought only in the district where the land 
lies? If the defendant be s^ved with pro- 
cess in the district where the suit is brought, 
neither the 11th section nor any other provi- 
sion in the act of congress has restrained the 
jurisdiction of the court in the supposed cases. 

18FED.CAS. — 64 



The only answer to the question is, that the 
want of jurisdiction is the result of certain 
general principles of law acting upon the 
particular subject In like manner, the ju- 
risdiction of these courts when sitting in 
admiralty or prize causes is limited by those 
general principles which apply to courts of 
admiralty in England and the United States, 
as weU as in other coimtries. Though bound- 
ed only by the nature of the causes over 
which they are to decide, and not in any re- 
spect by place, it is nevertheless essential to 
the exercise of this jurisdiction by any par- 
ticular court, that the person or thing against 
whom or which the court proceeds should be 
within the local jurisdiction of such court;" 
etc. 

. This extract from the opinion of that 
learned judge sets forth so clearly by illus- 
tration and argument that the authority now 
claimed for the district court does not exist, 
that I have preferred to present it at length 
Id the very words of the court, rather than 
in any way to detract from its effect by any 
abridgment of it. The judiciaiy act gave 
to the district court exclusive original cog- 
nizance of all civil causes of admiralty and 
maritime jurisdiction, without qualification or 
limitation of any kind; this language was as 
comprehensive as any to be found in the bank- 
rupt law, and yet, the court had no doubt 
that its jurisdiction was limited and boimd- 
ed by the locality of the district, and this- 
decision should control the result of the pres- 
ent suit 

It is urged that if the district court does 
not possess this power and authority, an as- 
signee is without remedy to enforce his 
claims in behalf of the estate against non- 
residents of his district and not found there- 
in. But such, I apprehend, will not prove to 
be the case, as it is shown that the state 
courts are ready to exercise jurisdiction over 
their own citizens In suits against them in 
behalf of assignees in bankruptcy; and in 
most cases the authority of the circuit court, 
in the district where the delinquent resides, 
could be appealed to by the assignee, as he 
would ordinarily be a citizen of another state; 
and if these should not afford the needed 
redress, congress could very easily supply the 
deficiency by conferring on the several dis-" 
trict courts authority to sustain suits by as- 
signees from other districts auxiliary to the 
original proceedings in banltruptcy. 

I am satisfied that the authority here claim- 
ed for the distiict courts to issue their process 
against parties in remote districts would be 
attended with the most dangerous conse- 
quences, and would frequentiy prove an in- 
strument of oppression and extortion; and 
if it did exist and was frequentiy called into 
exercise would soon overthrow the bankrupt 
act Assignees having nothing personally at 
risk, as the expense would ordinarily be a 
charge upon the estate, would, I have na 
doubt, very frequentiy institute proceedings 
in their own district against citizens of other 
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remote districts, with whom the bankrupt 
may at some time have had dealings, trust- 
ing to the defendant's willingness to pay a 
considerable amoimt in the way of compro- 
mise rather than be subjected to the expense 
and vexations of a protracted law suit at a 
distance and in a place whei'e he may be a 
stranger and unknown, and in which, if he 
proved successful, he would necessarily incur 
large expenditures which are not recompens- 
ed in any taxation of costs. In some in- 
stances the defendant might be arrested by 
the marshal of the district where he resides 
and thrown into prison, and there detained 
a long time to await the result of a contro- 
versy in a distant district, and to which he 
was debarred from giving his personal at- 
tendance by reason of his imprisonment. 
The whole proceeding in the exercise of such 
a jurisdiction would be attended with diffi- 
culties, which as Judge Washington in the 
case before cited says, "nothing but an act 
of congress can remove." I hold in the lan- 
guage of air. Justice Story, that this limita- 
tion of the jurisdiction of the court "is found- 
ed on principles of public law, ijublic conven- 
ience, and immutable justice;" and I trust 
the day may never come when any such bane- 
ful authority will be conferred on this or any 
other court 

No decision has been cited sustaining the 
position of the complainant, aD.d the opinion 
of Benedict, J., in Re Hirsch [Case No. 6,- 
529], is apparently against it In Markson 
V. Heaney [Id. 9,098], Dillon, J., alludes to 
the point, but refrains from giving any opin- 
ion upon it 

The bill sets forth that the fraudulent pref- 
erence obtained by respondent was by means 
of a judgment recovered by him against the 
bankrupt, before the supreme court of the 
state, and which was paid within four 
montiis of the commencement of bankruptcy 
proceedings. Service of the subpoena in the 
present suit was made on the attorney who I 
acted for the defendant in obtaining this judg- 
ment, and it is argued that the defendant 
having resorted to and availed himself 
of the courts in Maine to obtain this fraudu- 
lent judgment continues subject to the au- 
thority of the courts in this state including 
the district court in bankruptcy, and cannot 
withdraw from the state with the fruits of 
his judgment without remaining amenable to 
the courts in any ulterior proceedings arising 
from his original suit 

The complainant through his learned coun- 
sel relies on Marco v. Low, 55 Me. 549, in 
which it was decided that the supreme court 
•of Maine could, as a court of equity, enjoin 
the respondent from further prosecuting in 
that court as a court of law, a writ of entry 
in favor of the respondent against the com- 
plainant, notwithstanding the respondent 
may not have resided or personally been 
within the state since the commencement of 
the bill. With that decision I entirely con- 
cur, and the principle on which it rests has 



been repeatedly sustained by the federal 
courts. 

In Freeman v. Howe, 24 How. [65 U. S.] 
460, it is stated in the opinion of the coui-t, 
"The principle is, that a bill filed on the eq- 
uity side of the court to restrain or regulate 
judgment or suits at law in the same court 
and thereby prevent injustice or an inequi- 
table advantage under mesne or final process, 
is not an original suit, but auxiliary and de- 
pendent, supplementary merely to the original 
suit out of which it had arisen, and is main- 
tained without reference to the citizenship 
or residence of the parties." So Judge Story, 
in Dunlap v. Stetson [Case No. 4,164], says; 
"Such suits are not original, and are prop- 
erly sustainable in that court which gave the 
original judgment and has it completely un- 
der its control," 

This jurisdiction attaches only to the court 
in which the original suit is, or was pending, 
and the present is the first attempt, so far 
as this court is advised, to claim that a cit- 
izen of another state, who has recovereid in 
a state court an inequitable judgment there- 
by conferred on the federal courts, in the 
district in which the judgment was recov- 
ered, jurisdiction over him with authority to 
sustain a bill in equity against him in behalf 
of the defendant in the original suit, although 
not found in the district, and afford such 
redress as equity and good conscience might 
ordinarily require, if the original suit had 
been instituted in the federal court instead of 
the state court. 

Bill dismissed. 



PAINE (FOX v.). See Case No. 5,014. 

Case No. 10,675. 

?AINE V. The NEPTUNE. 

[The case reported under above title in 5 N. 
Y. Leg. Obs. 293, is the same as Case No. 10,- 
120.] 



PAINE (RUDD v.). See Case No. 12,108. 
PAINE (SIMON v.). See Case No. 12,873. 



Case isro. 10,676. 

PAINE et al. v. WRIGHT et al. 

[6 McLean, 395.] i 

Circuit Court D. Indiana. May Term, 1855. 

JoRiSDiOTios — Citizenship — Relief against II- 

LEGAIi .TaSATIOS — FOLLOTVING STATE DE- 
CISIONS — Tax on Railroad Profits. 

1. Where a portion of the stockholders are <rit- 
izens of other states, they may seek relief in the 
circuit court against an illegaJ taxation of their 
property by a state, although there be no allega- 
tion that the tax is in violation of the constitu- 
tion or laws of the United States. And in such 
case, the corporation doing its business in the 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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state, in order to obtain relief, may be made de- 
fendants. 

2. Tlie circuit court will give relief under the 
laws of the state, the same as the state court. 
And if the construction of the tax law has been 
fised by the supreme court of the state, such de- 
cision will constitute a rule of decision for the 
circuit court. 

[Cited in Stansell v. Levee Board of Miss. 
Dist. No. 1, 13 Fed. 851.] 

3. A tas can be just and equal on railroad cor- 
porations only by taxing the profits. 

4. The investments in such an enterprise are 
materially different from investments in real es- 
tate. 

In eauity. 

Barbour, Porter & Tandis, for complain- 
ant. 

Walpole, McDonald & Henderson, for de- 
fendants, 

OPINION OF THE COURT. This bill is 
filed by a great number of persons represent- 
ed to be citizens of other states than Indiana, 
and stockholders in the Indianapolis and 
Bellefontaine Railroad Company, to an 
amount exceeding sixteen thousand dollars, 
against the president and directors of said 
company, whose place of business is in the 
state of Indiana, and William Wright, treas- 
urer of Marlon county, in Indiana. 

The controversy arises on the amount of 
taxes assessed on the stocfe or property of 
the railroad company. The secretary of the 
company returned, under oath the stock of 
the company, amounting to $335,367 90 in 
value, on which the legal tax was assessed 
by the auditor, and a duplicate made out for 
the taxes of 1853, which was handed to the 
ti-easurer of the proper county, and which 
tax the complainants allege was fully paid 
to the collector. The county auditor was di- 
rected, subsequently, by the auditor of state, 
to institute an inc[uiry whether a full re- 
turn of stock, under the tax law of the state, 
had been made; and, on inquiry, the coun- 
ty auditor reported that instead of the value 
of the stock returned by the secretary of 
the company, which omitted the land owned 
by the company by a misapprehension of 
the law, he should have returned §799,000 
in stock, '&c., for taxation; and that the 
auditor decided there should be added to 
the sum returned $383,733, and that an ad- 
ditional tax on the sum omitted should be 
assessed, which added to the tax at first as- 
sessed, the sum of $2,533 19. The bill pray- 
ed that the treasurer might be enjoined from 
the collection of the above sum of $2,533 19, 
as an illegal assessment. 

An objection to the jurisdiction of the court 
is made in the answer. The complainants 
are citizens of different states, none of them 
being citizens of Indiana, so that on that 
ground there would seem to be no just ex- 
ception to the jurisdiction. The complain- 
ants sue as stockholders of the railroad; and 
they make the treasurer of Marion county, 
who collects the tax, defendant, and also the 



president and directors of the railroad com- 
pany. No substantial objection is perceived 
to this form of suit. The stockholders own 
a large amount of stock, and they allege that 
an illegal tax has been imposed on the stock 
of the company, injurious to the stockhold- 
ers, and on this ground they ask relief 
against the collector of the tax, and that he" 
may be enjoined from collecting the same. 
It is true the railroad could not, in its corpo- 
rate name, bring a suit in this court against 
the collector, because the business of the 
company is transacted in the state of which 
the defendant is a citizen. But the complain- 
ants, being citizens of other states, may 
claim the protection of their stock against an 
illegal taxation, and make the corporation 
a defendant, and enjoin it from paying over 
the tax; and the corporation being made a 
defendant, being a party on the record, the 
same relief may be given to it as if it had 
been made a complainant. This principle is ■ 
exemplified in a case where a plaintitfC, being 
a citizen of another state, sues in the federal 
court, making the person against whom the 
relief is prayed, and others, citizens of the 
same state, who are jointly interested in the 
relief prayed. The rule is, that the court 
having jurisdiction, relief may be given to 
the parties on the record, whether plaintiffs 
or defendants, as the principles of equity 
shall require. The corporation, however, 
should have answered, admitting the facts 
stated in the bill, and praying that equity 
may be done. This, however, under the 
view taken by the court, is not material. 

This case is brought under the original ju- 
risdiction of this court, on the ground that 
the controversy arises between citizens of 
different states. It does not come before us 
in the exercise of an appellate power, but as 
a court having concurrent jurisdiction with 
the state court, in giving effect to the laws 
of the state. And the question is, whether 
the tax law for 1853 requires the tax to be 
assessed upon the entire property of the 
railroad company, or upon what, in common 
language, constitutes the stock upon which 
dividends are paid. The 32d section of the 
tax law, 1 Rev. Stat. 113, makes it "the duty 
of the president, secretary, agent, or other 
proper accounting officer of every railroad, 
to furnish to the auditor of the county, where 
their principal office is situated, a list of all 
the stock in said corc^any, and its value, at- ■ 
tested by the oath of the officer making the 
same; and shall furnish a statement divid- 
ing the aggregate amount of all the stock'of 
such company amongst the several counties 
in proportion to the value of the superstruc- 
ture, buildings, and real estate of such com- 
pany in each county; and if any such com- 
pany shall not have in this state its princi- 
pal ofiice for the transaction of its financial 
business, it shall be the duty of the presi- 
dent, cashier, secretary, treasurer, engineer, 
or constructing agent of such, company to 
furnish the auditor of the county, where the 
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work first enters the state, a statement, un- 
der tlie oath or affirmation of the officer mak- 
ing it, specifying the amount and value of 
all real estate owned by such company with- 
in this state, the amount expended in the 
construction of said work within the lines 
of the state, and the amount invested in ma- 
chinery and rolling stock of every kind; 
which said machinery and rolling stock shall 
be assessed for taxation in the same propor- 
tion to its total amount, that the length of 
line of the work in this state completed, 
bears to the entire length of the line of said* 
work completed." From the language of 
this section, there would seem to be no doubf 
that the legislature intended to tax the en- 
tire property of the railroad company; and 
that a list, to be furnished to the auditor of 
the county, "of all the stock in said com- 
pany, and its value, attested by the oath of 
the officer making the same," was intended 
to include the whole property of the com- 
pany. And this is the construction given to 
this section by the supreme court of Indiana, 
in Dunn v. Hamilton, Auditor of Marion 
County, in 1854. That decision of the su- 
preme court of the state constitutes a rule 
of decision for this court It has long been 
so settled in the federal courts. By the 
37th section of the tax act, if the company 
shall fail to make a return of its propei-ty for 
taxation as required, "the proper county au- 
ditor shall proceed to make out such list 
from the best information he can obtain," 
&e. Now, if an imperfect list shall be made, 
the power here given will enable the auditor 
to act, by making out a new return, or cor- 
recting the errors of the one returned. This 
is within the purview of the above section. 

Railroads have contributed more to the 
facilities of intercourse, the interest of agri- 
culture, to build up towns and extend our in- 
ternal commerce, than all other improve- 
ments. But, in the construction of these 
works, heavy expenditures have been in- 
curred, and large debts contracted by way 
of loans of money and otherwise, so that the 
companies are 111 able to bear the pressure 
of a heavy taxation. The expense of run- 
ning the cars, making repairs, and meeting 
contingencies is very great; and when to 
this shall be added the interest on debts in- 
curred, little or no profit can be realized to 
the stockholders for some years after the 
road is in operation. Lands, of necessity, 
are often received In payment of stock. 
These lands are taxed, the same as lands 
held by an individual, on the plausible 
ground that the lands of a corporation should 
be taxed the same as the lands of an indi- 
vidual. But these lands are never held by 
the corporation for the purposes of culture, 
but to be converted into money, or for the 
occupancy of the road. Thfey do not, in 
general, as the lands of an agriculturalist, 
afford a profit by an increase of value. But 



the corporation is taxed for the lands, and 
also for the structures made by borrowed 
capital. This, in efiCect, is a taxation on bor- 
rowed money, and is an addition to the in- 
terest. 

In all enterprises intimately connected 
with the public interest, such as railroads, 
banks, &c., which re'quire a large invest- 
ment of capital, there is no mode of taxation 
so equal or just as a tax upon the profits. 
Such investments are subject to many con- 
tingencies, which do not affect real estate. 
No estimate can show the expenditure re- 
quired on a railroad, nor the losses of a 
bank. As common carriers, the railroad is 
responsible for injuries done" to persons and 
property, through the neglect or want of skill 
in its agents; and experience has shown 
that juries are inclined most liberally to com- 
pensate all who suffer, by finding liberal, if 
not extravagant damages. Banks are liable 
to imposition and losses through the fail- 
ures of borrowers, counterfeit notes and 
drafts, which no one can foretell. These 
casualties place at greater hazard the monies 
invested in railroads and banks than in real 
estate; and, although these establishments 
may be owned by individuals, yet they are 
so intimately connected with the public in- 
terest and welfare, that stockholders are dis- 
tinguishable from the owners of other prop- 
erty. Taxation should be so laid on each 
classification of property, as to operate equal- 
ly. Now, nothing can be more unequal than 
the above taxation of railroads. The cost of 
the work affords no criterion in regard to the 
profits. This depends upon location and oth- 
er circumstances, which have no connection 
with the cost of construction; and yet all of 
them afford more or less public accommoda- 
tion. These great improvements are made, 
generally, with the means afforded by capi- 
talists of other states or countries, and we 
are enriched by the expenditure. These 
roads will not be kept in good repair, and be 
safe for passengers, unless the stockholders 
shall receive a reasonable interest for their 
advances. And this, and an entire equality 
of taxation, can only be attained by a charge 
on the profits. From indications not to be 
mistaken, these great lines are in danger of 
being embarrassed, if not destroyed, by taxa- 
tion. 

Believing that the tax in this case is not un- 
constitutional under the federal or state con- 
stitutions, and seeing that the tax law has 
been construed by the supreme court of Indi- 
ana against the right set up by the com- 
plainants, the bill is dismissed at the com- 
plainants' cost, and the injunction is dis- 
solved. 
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Case No. 10,677. 

The PAIiLBDO. 

[3 Ware, 321.] i 

District Court, D. Maine. July, 1865. 

Seamen— Wages — Disobedience — Means Used 
Tix Master to Ovekcomb Same. 

1. The disobedience of a seaman is a jery seri- 
ous fault, and if persevered in is a forfeiture or 
all claims for wages. 

2. If the master attempts to overcome the re- 
fusal of duty, he must he careful what rueans he 
employs. But the general conduct and behavior 
of the seamen may be fully inquired into. 

[Cited in Thompson v. Herman, 47 Wis. 607, 
3N. W. 581.1 

In admiralty. 

Mr. Smith, for libellant, 

Mr. Clifford, for resJ>ondent, 

WARE, District Judge. In December last, 
the libellant shipped on board the Palledo. 
for a voyage from Portland to Matanzas and 
back to her port of discharge in the United 
States, and sailed on the 20th of that month. 
While on the outward voyage, on the 2oth, at 
4 o'clock p. m., when lie was relieved from 
the wheel, he was ordered by the master to 
coil a hawser, which lay in the boat, to 
which order the libellant replied, "that he 
thought he had been long enough on the 
deck, and that it was his watch below; that 
he had been on deck nearly all the night be- 
fore, and every night before since he left 
Portland." Capt Marwick, and the mate, 
Leland, then seized him and threw him 
down on some lumber, and the master struck 
him two or three blows with his fist, and 
then ordered, the mate to go to his cabin 
and bring a pistol, and ordered the mate sev- 
eral times to shoot him. Leland pointed 
the pistol at his abdomen, being three or 
four yards distant from him, and snapped 
it, but the cap only exploded without com- 
municating fire to the charge. The master 
then ordered the mate to go to the cabin for. 
another pistol, and while he was gone, he, 
the libellant, got into the rigging. The libel- 
lant then came down and took an axe, and 
told the master that if the pistol missed fire 
he would not miss his mark. That previous 
to this time he had offered no resistance and 
no disobedience to the master's orders." The 
answer admits the order, but adds that the 
libellant utterly refused to obey it, with pro- 
fane and insulting language, saying he woulci 
be damned if he did, and all the officers on 
board could not compel him to obey; that he 
then ordered the mate to go to the cabin 
for a pistol, but that it was known to him 
and all the officers that the pistol was not 
loaded, and that he ordered it merely for 
the sake of intimidating the man, and did 
not Intend any personal injury, and he de- 

1 [Reported by Geo. F. Emery, Esq.] 
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nied throwing him down or Inflicting any 
blow. 

The libel is brought to redress this injury, 
and a number of witnesses have been exam- 
ined on one side and the other. In his an- 
swer, the master says, that to his knowledge, 
and that of all the officers, the pistol was not 
loaded, and brought up only for the purpose 
of intimidation, and this is, I think, satis- 
factorily supported by the evidence. I think 
the master had a right to do this, but it was 
certainly full of hazard, for if a pistol was 
used on this occasion, the natural presump- 
tion would be that, it was loaded. It is only 
on clear and satisfactory proof that the con- 
trary would be admitted. When McCarty 
was ordered to coil the hawser, at the time 
when he was relieved from the wheel. It Is 
clear from all the evidence that he refused. 
He does not deny it himself, but says he 
did it in a respectful manner, and with, the 
excuse that he had been at work all the 
day, and most of the previous night, on deck, 
and this is partially supported by other evi- 
dence; on the other hand, it is testified that 
he answered in profane and disrespectful 
language, that he would be damned if he did, 
and all the officers could not make him. 
During the outward voyage they had rough 
weather, and all hands were pret^ constantly 
at work, but It does not appear that McCarty 
was called on more than others, and that, 
there was no peculiar hostility to him, that 
he was put to no harder service, or received 
worse treatment than the rest of the crew. 
A deliberate refusal to do duty has always 
been considered as one of the highest of- 
fences by the maritime law. If persevered 
in it puts an end to all authority and order 
on board of the vessel, and not only puts at 
hazard the ship, but the safety and lives of 
all on board. The power to command must 
reside somewhere, and the law has placed it 
in the master. He may exercise it properly, 
or harshly, and unjustly, and for this he is 
answerable, when he returns to port But 
except in very peculiar cases, he must, at the 
time, be obeyed, and to enforce his orders 
the law gives him authority to use force. In 
exercise of this, regard must be had to the 
occasion and to the circumstances of it, 
and especially to the character and conduct 
of the seamen. Evidence on this subject has 
been pretty largely gone into, and without 
going over it in detail, the result is by no 
means favorable to the libellant On the con- 
trary, the balance, by a strong preponder- 
ance, is, that he was an uncomfortable and 
troublesome man; that he was, if not a prac- 
ticed pugilist, not unwilling to try himself 
in that way; that he had great confidence in 
his strength and skill; and that his manners 
and carriage were such as might be expected 
from such a person. All this was well 
known to the master, and was proved at the 
trial. If he was thrown down, the injury 
was not severe, and no permanent damage 
resulted. On the whole, my opinion is that 
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the master acted with such moderation that 
he ought not to be answerable in damages. 
The libel is dismissed, but without cost to 
either party. 



Case Ho. 10,678. 

In re PALMER. 

[2 Hughes, 177; i '14 N. B. B. 437.] 

Circuit Court, E. D. Virginia. May 31, 1876. 

BaXKRUPTCT — DiSCHAKGE — ^AMOUNT OF ASSETS — 

Attempt to Evade Statute — Fraud 
UPON the Law. 

1. P., a bankrupt, whose assets are not suf- 
ficient to entitle him to his discharge, obtains 
the necessary consent thereto of more Ihan one- 
fourth in number and one-third in value of his 
creditors, who proved their claims, and to whom 
he is bound as principal debtor. Desiring to ob- 
tain also the consent of M., another creditor, "to 
strengthen his application for discharge," he 
gives him a note for forty dollars, with security, 
and, in consideration thereof, M. signs the pa- 
cer consenting to P.'s discharge. H. &, Co., an- 
other 'creditor, oppose the discharge because of 
the above transaction with M. Sdd, that this 
transaction was a violation of section 29 of the 
bankrupt act [14 Stat. 531], and ttie discharge 
must be refused, 

[Cited in Re Antisdel, Case No. 490; Re 
Douglass, 11 Fed. 406.] 

2. The right of a bankrupt to his discharge de- 
pends entirely upon the statute, and he can only 
demand it when he has complied with all of 
the prescribed conditions. If he has not com- 
plied with them all^ his position is that of one 
who is unable to bring himself within the provi- 
sions of an act granting discharge from debts 
upon certain conditions. 

3. The courts are as much bound by the pro- 
visions of the act as the bankrupt himself, and 
if it appeal, in the regular course of proceedings, 
that an applicant for a discharge has failed in 
any particular to perform his duty as a bank- 
rtipt, the application must be refused. 

[Cited in Re Antisdel, Case No. 490.] 

4. It is not the necessity of the act which 
makes it a fraud upon the law, but the statute 
itself. 

5. Perfect equality among creditors is the fun- 
damental principle upon which the bankrupt law 
proceeds; anything which defeats that is a 
fraud upon the law. 

6. The obligation incurred to one creditor, as 
the price of his assent (to a discharge), is as 
much a fiaud upon those who had before signed 
the certificate of assent as upon those who had 
not. 

7. The act of preference placed the bankrupt 
outside the statute, and made it the duty of the 
court to withhold the discharge. 

8. The court is not to inquire whether the 
act complained of has been productive of harm, 
but whether it has been done. If done, one of 
the conditions precedent to the discharge has 
not been performed, and the ease is not brought 
within the statute. 

[Appeal from the district court of the 
United States for the Eastern district of Vir- 
ginia.] 

E. V. Palmer filed his petition in bank- 
ruptcy en June 30th, 1874, in the United 
States district court for the Eastern dis- 
trict of Virginia, at Richmond. His appli- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



cation for discharge was opposed by one of 
his creditors, Rogers & Co., they alleging 
that his assets were not equal to thii-ty per 
centum of the debts proved against him, up- 
on which he is bound as principal debtor. 
The deficiency of assets was certified by the 
register to the court in the certificate of con- 
formity, which also states that in aU other 
respects the register finds the proceedings 
in conformity with the requirements of the 
act. Thereupon the bankrupt procured and 
filed a paper, executed by one-fourth in num- 
ber and one-third in aonount of his creditors 
who had proved their debts, consenting to 
his discharge without Ms being required to 
pay or have assets equal to thirty per cen- 
tum of the claims proved against his estate, 
and the register reports that the following 
named creditors have proved their debts, 
i. e., Rogers & Co., for five hundred and 
fifty-five dollars and ninety-seven cents; Gib- 
son & Crilly, for fifty-one dollars and sixty- 
two cents; Carrington & Morton, for eighty- 
two dollars and thirty-four cents; Charles 
White, seventy-five dollars; L. S, Baugham, 
five hundred dollars; total, one thousand 
two hundred and sixty-four dollars and 
ninety-three cents. That of these the first 
two oppose the bankrupt's discharge, be- 
cause the assets are not equal to thirty per 
centum of the debts proved against him; 
but the three latter, who are more than one- 
fourth in number, representing more than 
one-third in amount of all the debts proved 
against the bankrupt, have united in as- 
senting to his discharge. The report was 
dated February 9th, 1876, and on the same 
day Rogers & Co., by their counsel, James 
N. Dunlop, indorsed upon It an objection to 
Palmer's discharge, the ground of which 
"was, that the signature of one of the cred- 
itors to the consent paper just referred to 
was procured by pecuniary considerations, 
or obligations contrary to the bankrupt law, 
and upon their application the bankrupt. 
Palmer, one of the signing creditors, Mor- 
ton, and the bankrupt's agent or attorney, 
Atkinson, were examined by the register, 
and gave the following evidence tending to 
sustain the charge of Rogers & Co.: 

The bankrupt, Palmer, in answer to a 
question as to whether he had obtained any" 
creditor's assent to his discharge by any 
promise or any other consideration made to 
them in regard to the payment of their debts, 
admitted that when Morton was asked to 
sign the consent paper, he said he did not 
think he ought to lose all of his debt; that 
he (the bankrupt) did then promise one-third, 
and gave him his note for that amount, in- 
dorsed by Isirs. Baugham; but he also said 
that he had always intended to pay this 
debt when he was able; and, in answer to 
the register's question, "whether he did not 
know, when he gave Morton this promised 
note, that it was in violation of the bank- 
rupt act, and would militate against his dis- 
charge," he said he did not know it. 
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One of tlie signing creditors, H. S. Mor- 
ton, testified that lie had heen requested by 
llr. T. Atkinson to sign the consent paper 
in controversy; but that he had replied that 
he was hand and glove -with Mr. Dunlop 
(counsel for Rogers & Co.) in opposing the 
discharge. That Atkinson then told him that 
they had a sufficient number of consents to 
the paper anyhow; that he (witness) then 
said that if Palmer wants his creditors to 
consent to his discharge, he ought to be pre- 
pared to pay them something on their debts; 
that Atkinson repeated that they had names 
enough to the paper, but that he would go 
and see Palmer, with whom he soon after- 
ward returned, and said, "We will give you 
fifty cents on the dollar;" that, after some 
inquiry as to the exact amoimt of the debt, 
witness agreed to take Palmer's negotiable 
note, with Mrs. Baugham as indorser, for 
forty dollars, which he there and then filled 
up and gave Palmer to have indorsed, and 
signed the consent to the discharge; and 
that most unquestionably the promise of the 
note with the indorser was the inducement 
to him to consent to the discharge, without 
which he would not have agreed to it, as 
he had already told Atkinson that he had 
appeared in court with Mr. Dunlop for the 
purpose of resisting Palmer's application. 
On cross-examination this witness stated fur- 
ther that Atkinson had told him, when he 
first called to ask him to sign the consent 
paper, that they had a sufficient number of 
names to the paper without his; but that 
he wanted to get as many as he could, and 
that Palmer had often expressed a desire to 
pay witness's claim, and woifid pay it as 
soon as he could get out of his trouble. Wit- 
ness also said that at the same time he 
.signed the consent paper, he filled up a 
blank form of a negotiable note, and gave 
it to Palmer to sign and get the indorse- 
ment, and that this note was subsequently 
returned to him duly executed, and that he 
would never have consented to the discharge 
but for this consideration. 

T. Atkinson, after testifying as to some 
matters not bearing upon this issue, and 
not alluded to on the hearing, corroborated 
Mr. Morton's statements generally, and fur- 
thermore said that he was aware when he 
applied to Mr. Morton that there were 
enough signatures to the consent paper with- 
out his, but that he desired his name to 
strengthen the application. 

Upon this record Palmer went to a hear- 
ing upon his petition for discharge. The 
case was heard by Judge Hughes, February 
10th, 18T6, who made the following order: 
"The ^gnature of Henry S. Morton to the 
paper consenting to the discharge of the 
bankrupt was uimecessaxy, a sufficient num- 
ber of creditors having already signed it 
The bankrupt having already become en- 
titled to his discharge, an opposing cred- 
itor should not be allowed to defeat it by 
exacting or accepting a new promise for his 
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claim. The discharge is granted. R. W. 
Hughes, District Judge." 

Prom this order Rogers & Co. appealed to 
the supervisory jurisdiction of the circuit 
court, alleging the procurement of Morton's 
consent to the paper was a violation of the 
provisions of the bankrupt act, and that the 
district court should therefore have refused 
to grant the discharge. They filed their peti- 
tion February 19th, 187G. ^ 



James N. Dunlop, for petitioners, 
Chastain White, for bankrupt 

WAITS, Circuit Justice. No discharge can 
be granted under section 29 of the bank- 
rupt act, "if he (the bankrupt), or any per- 
son in his behalf, has procured the assent 
of any creditor to a discharge, or influenced 
the action of any creditor, .at any stage of 
the proceedings, by any pecuniary consid- 
eration or obligation." In this case the as- 
sets of the bankrupt were not equal to 
thirty per centum of the claims against his 
estate, upon which he was liable as prin- 
cipal debtor. In order to obtain his dis- 
charge it became necessary for him to pro- 
cure the assent of one-fourth of his cred- 
itors in number and one-third in value. 18 
Stat ISO. 

The case shows that the debts proved 
amounted to one thousand two hundred and 
sixty-four dollars and ninety-three cents, 
and that the creditors were five in number. 
On the 3d of February, 1876, the bankrupt 
procured the required assent of two of his 
creditors having claims to the amount of 
five hundred and seventy-five dollars. He 
had then all that was necessary in number 
and value of creditors to entitle him to a 
discharge, notwithstanding the deficiency of 
assets. Before asking a hearing upon his 
petition for discharge, however, on the 7th 
day of February, he made application to 
another creditor, having a claim of eighty- 
two dollars and thirty-four cents, for his as- 
sent, and, in order to procure it, executed 
to him a note for forty dollars, with an in- 
dorser as- security. On the 9th of Febru- 
ary, he went to a hearing upon his petition 
for discharge, presenting a paper signed by 
three creditors assenting thereto. It was 
objected that the assent of one of the cred- 
itors had been procured for a pecuniary con- 
sideration or obligation. The court over- 
ruled the objection, and granted the dis- 
charge, upon the ground that the assent of 
the creditor to whom the compensation was 
paid or obligation given was unnecessary, 
as a sufficient number of creditors had al- 
ready- signed. The judge, in delivering his 
opinion, remarked that "the bankrupt hav- 
ing already become entitled to his discharge 
an opposing creditor should not be allowed 
to defeat it by exacting or accepting a new 
promise for his claim." 
The testimony shows clearly that the bank- 
! rupt made application to the creditor for 
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liis assent. This application was at first re- 
fused, but finally granted upon the execu- 
tion of the note- There was no fraud or con- 
cealment on the part of the creditor. The 
bankrupt was desirous to obtain his signa- 
ture, and for that purpose was willing to 
assume the required obligation. The right of 
a bankrupt to his discharge depends entirely 
upon the statute. He can only demand it 
T^en he has complied with all the condi- 
tions prescribed. The courts are as much 
bound by the provisions of the act as the 
bankrupt himself. If it appears In the reg- 
ular course of proceedings that an applicant 
for a discharge has failed in any particular 
to perform his duty as a bankrupt, the ap- 
. plication must be refused. His discharge is 
not forfeited, for he never had it His posi- 
tion is that of one who is unable to bring 
iiimself within the provisions of, an act 
granting discharge from debts upon certain 
conditions, Here it is unquestionable that 
a pecuniary obligation was incurred to ob- 
tain the assent of one creditor, before any 
attempt was made to use the assents which 
had before been given. It is not the neces- 
sity for the act which makes it a fraud up- 
on the law, but the act itself. Perfect equal- 
ity among creditors is the fundamental prin- 
ciple upon which the bankrupt law pro- 
ceeds; anything which defeats that is a 
fraud upon the law. The obligation incur- 
red to the one creditor, as the price of his 
assent, is as much a fraud upon those who 
had before signed the certificate of assent 
as upon those who had not. The act of pref- 
erence placed the bankrupt outside the stat- 
ute, and made it the duty of the court to 
withhold the discharge. The court is not 
to inquire whether the act complained of 
has been productive of harm, but whether 
it has been done. If done, one of the condi- 
tions precedent to the discharge has not been 
performed, and the case is not brought 
within the statute. 

The order of the district court granting 
the discharge in this case is reversed, and 
the cause remanded, with instructions to re- 
fuse a discharge upon the showing made. 

The following was the decree: "This 
cause came on this day to be heard upon the 

petition of M. M. Rogers and Rogers, 

partners, under the style of Rogers & Co., 
for a review of the order of the district 
•court, entered on the 10th February, 1876, 
granting the bankrupt a discharge, and was 
argued by counsel, upon consideration 
whereof, it being the opinion of the court, 
for reasons set forth in a note in writing, 
filed with the papers in the cause, and or- 
dered to be made a part of the record, that 
the bankrupt is not entitled to be discharged 
upon the showing made, the court doth ad- 
judge, order, and decree that the order of 
the district court granting the discharge in 
this case be reversed, and the cause remand- 
ed, with instructions to refuse a discharge 
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(upon the showing made), and that the pe- 
titioners recover of B. V. Palmer their costs 
by them about their petition in this behalf 
emended." 



Case No. 10,679. 

In re PALMER. 

[18 Int Rev. Rec. 84; 5 Chi. Leg. News, 557.] 

District Court, E. D. Pennsylvania. 1873. 

ExTHADiTioN— Treaty -with Gheat Britain— 
What is Murder. 

1. The lowest grade of inexcusable homicide is 
withm the generic term murder, as used in the 
treaty of extradition, of 1842, between the Unit- 
ed States and Great Britain. 

2. The extiaditiou of a fugitive being demand- 
ed under this treaty, the tribunal where he is 
found will not inquire as to the grade of guilt, 
and not being competent to acquit or convict, 
the warrant must issue. 

3. Where a judge had ordered a warrant of 
extradition to issue, the secretary of state, upon 
a review of the case, refused to issue the war- 
rant, and the accused was discharged. 

This was a petition by the British consul 
at Philadelphia for the extradition of Ben- 
jamin Palmer, upon the charge of murder. 
By the depositions taken in the cause it ap- 
peared that Benjamin Palmer shipped on the 
bark ,T. B. Duffus on April 15, 1873. as 
boatswain or second mate. That on June 
8, 1873, while the bark was at sea, the morn- 
ing being squally, and the ship not steering 
well, the master ordered Palmer to lower the 
spanker. At the time this order was given 
it was Palmer's watch on deck. In his 
■watch, among others, was John McDonnough, 
who, when the order was given, went to the 
throat halyards. The sail was lowered about 
half way down, when it jammed upon the 
mizzen mast. Palmer got on the spanker 
boom to clear the sail, when suddenly the 
gafif, weighing about five hundred pounds, 
got clear and was coming down by the run, 
he being immediately under it. The master 
seeing the danger, quickly called to him, 
"Look out, Mr. Palmer, the gaff is coming 
on you." Palmer instantly jumped from the 
boom on to the starboard side of the ship. 
McDonnough had left his position at the 
throat halyards, and was standing abreast 
of the mizzen rigging in the alleyway be- 
tween the rail and the after house, on the 
starboard side of the ship. As Palmer jump- 
ed he and McDonnough came together; one 
of Palmer's feet struck McDonnough in the 
stomach and so injured him that shortly 
thereafter he died. As to whether or not 
Palmer kicked McDonnough, the depositions 
were somewhat contradictory. The master 
testified that as Palmer jumped "to save 
himself from going overboard, he caught the 
mizzen rigging with his hands, that brought 
his feet about opposite the stomach of Mc- 
Donnough; the boatswain's feet came in con- 
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tact with McDonnough about his stomach." 
Four of the crew, however, agreed that the 
distance between where Palmer struck the 
ship when he jumped, and where McDon- 
uough stood, was several feet; that the toe 
of Palmer's boot struclc McDonnough, but 
whether it was accidental or purposely done, 
they could not say, except one man, who said 
it was "accidental out of passion." All of 
the witnesses agreed that Palmer had no 
quarrel with McDonnough, that he always 
acted kindly toward all the men, and that 
after McDonnough was hurt he endeavored 
to restore him. 

The depositions being reported to the court, 
Silas W. Petit, Esq., and John R. Read, Esq., 
as counsel, appeared for the government of 
Great Britain, but made no argument, as 
the court did not desire to hear any, except 
on behalf of the accused. 

J. Warren Coulston, Esq., counsel for 
Palmer, argued: (1) The proof in all cases 
under a treaty of extradition should be not 
only competent, but full and satisfactory, 
that the offence has been committed in the 
foreign jurisdiction, sufficiently so to warrant 
a conviction, hi the judgment of the magis- 
trate, of the offence with which he is char- 
ged, if sitting upon the final trial and hear- 
ing of the case. No magistrate should order 
the surrender short of such proof. Ex parte 
Kaine [Case No. 7,597]. (2) The court must 
pass upon the weight as well as the compe- 
tency of the testimony, and a fugitive is to 
be surrendered upon such evidence only, 
as, being submitted to the jury, would prob- 
ably secure his conviction of the ofEence al- 
leged. In re Henrich [la. 6,369]; In re Mac- 
Donnell dd. 8,772]. No judge would sustain 
a verdict of guilty of any offence under the 
testimony in this case. (3) The treaty re- 
quires the specific application of the defini- 
tions to be conformable in particular cases to 
the jurisprudence and legislation of the re- 
spective places where the parties may be 
arrested; and likewise requires the applica- 
tion of local rules of decision, as to the suffi- 
ciency of the evidence. Muller's Case, 5 
Phila, 292, etc. (4) The evidence is not suffi- 
cient to sustain the charge of murder. In the 
worst aspect of the case, it could only be 
manslaughter, which, under the laws of Penn- 
sylvania, may be either voluntary or invol- 
untary. Manslaughter is voluntary when 
It happens upon a sudden heat, involuntary 
when it takes place in the commission of 
some unlawful act (5) It is clear that the 
extradition treaty between the United States 
and Great Britain (8 Stat. 576) does not ap- 
ply to manslaughter. If this be doubtful, the 
court should follow the analogy of the act 
of congress of March 3, 1825 (4 Stat. 115), 
providing for the punishment of the crime of 
murder on the high seas, on board of an 
American vessel. It has been held that this 
act does not include the offence of man- 
slaughter, tr, S. V. Armstrong [Id. 14,467]. 



OADWALADER, District Judge. The hom- 
icide in question having occurred upon the 
high seas, in a British vessel, was committed 
within British jurisdiction. Whether it was 
an excusable homicide, and if not, what was 
the grade of guilt, are questions for the de- 
cision of a British tribunal. This does not 
preclude the observation that if a crime has 
been committed, it was of the lowest grade 
of inexcusable homicide. The offence in ques- 
tion was, nevertheless, if punishable at all, 
within the generic description of murder, as 
the word is used in the treaty of 1842. And, 
as no tribunal in the United States can exer- 
cise jurisdiction to convict or acquit, the war- 
rant of extradition must be granted, if the ap- 
plication for it shaU be insisted on. It may 
not be improper to add that, if the offence 
had been cognizable here, I would have ad- 
mitted the accused party to bail during the 
hearing, because the peculiar circumstances 
of the charge would have justified such an ex- 
ception from the ordinary course of proced- 
ure in cases of homicide. 

I consider the application for extradition 
as made by Sir Edward Thornton, the diplo- 
matic representative of the British govern- 
ment, though it is made in the name of the 
consul. It occiu's to me that the consul may 
perhaps desire to communicate with Sir Ed- 
ward Thornton before deciding whether to in- 
sist on the application for a warrant The 
case may therefore stand over until Wednes- 
day next, imless the accused party objects to 
the delay. 

And afterwards, on Wednesday, the 25th 
day of June, A. D. 1873, the said consul pray- 
ing that a warrant of extradition issue, it is 
issued accordingly, and is hereto subjoined. 
And all the said depositions, examinations, 
warrants, orders, and other documents, are 
therewith returned and certified by the said 
judge, at Philadelphia, in the said district, on 
the day last aforesaid. 

"United States of America, Eastern District 
of Pennsylvania— ss.: To the Marshal of the- 
United States: Bi the matter of Benjamin 
Palmer, charged with murder, on the British 
bark J. B. Duffus, on the high seas. This 
case having been heard before me, on petition 
of George Crump, Esq., acting counsel for 
her Britannic majesty at the port of Philadel- 
phia, that the said Benjamin Palmer be com- 
mitted for the purpose of being delivered up 
to justice, under the provisions of the treaty 
made between the United States and Great 
Britain on the 9th day of August, A. D. 1842. 
I find and judge that the evidence produced 
against the said Benjamin Palmer is suffi- 
cient in law. to justify his commitment on the 
charge of murder, had the crime been com- 
mitted within the United States. Wherefore 
I order that the said Benjamin Palmer be 
committed pursuant to the provisions of said 
treaty, to abide the order of the president of 
the United States in the premises. Given un- 
der my hand and the seal of said comrt, at 
Philadelphia, this twenty-fifth day of June, 
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A.D.1S7S. (Signed) Jolin Cad walader, Judge. 
(Seal.)" 

NOTE. After the evidence in the case had 
heen certified to the secretary of state, the case 
was reargued before him by the counsel for the 
prisoner. The secretary of state finally refused 
to issue the warrant of extradition, and Benja- 
min Palmer was released from imprisonment. 
While the case was pending in Washington, the 
British minister, Sir Edward Thornton, raised 
the question whether the secretary of state has 
the right to refuse a warrant of extradition, 
after a judicial tribunal had certified, under 
the treaty, that the evidence was sufficient to 
sustain the charge made against the accused, 
and has called the attention of his government 
to the matter for the purpose of obviating the 
difficulty in the future, if possible. 



Case :No, 10,680. 

In re PALMER. 

[1 N. B. R. 213; i Bankr. Reg. Supp. 46; 6 
Int. Rev. Ree. 45.] 

District Court, S. D. New York. July 5, 1867. 

Courts — Jurisdiction^— Bankruptcy — ^Resi- 
dence. 
A petition in bankruptcy filed in the Southern 
district against a debtor who resides and car- 
ries on business in the Northern district of New 
York, will be dismis.sed for want of jurisdiction. 
[Cited in Fogarty v. Gerrity, Case No. 4,895-] 

Goodwin & Faurot, attorneys on behalf 
of certain creditors in New York City, fil- 
ed a petition in bankruptcy in the district 
court for the Southern district of New York, 
against James M. Palmer, who resides and 
has carried on business at Canandaigua, in 
the Northern district of New York. On the 
return of an order to show cause why a war- 
rant should not issue before Judge Blatch- 
ford, on the 23d of July, the debtor's counsel 
raised the objection that the court in the 
Southern district had not jurisdiction. The 
facts of residence being admitted, and argu- 
ment had, his honor held that his court had 
no jurisdiction, and dismissed the proceed- 
ings. The attorneys for petitioning creditors 
filed a petition here in order to have the ques- 
tion decided upon argument, there being a 
difference of opinion among the profession up- 
on that point. They had, at the same time, 
filed a petition in the same case in the North- 
ern district anticipating this decision. 
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In re PALMER. 

[3 N. B. R. 283 (Quarto, 74); 2 2 Am. Law T. 
107, 1 Am. Law T. Rep. Bankr. 139.] 

District Court, D. Wisconsin. 1869. 

Bankruptcy— Fraudulest Preference — Chat- 
tel Mortgage — Knowledge of Insolvency. 

A, B & Co., creditors, after having received 
information of the insolvency of C, accepted a 

1 [Reprinted from 1 N. B. R. 213, by permis- 
sion.] 

2 [Reprinted from 3 N. B. R. 283 (Quarto, 
74), by permission.] 



chattel mortgage on his stock, subject to a prior 
mortgage and possession of D, another creditor. 
The evidence showed that C was insolvent, as 
represented to A, B & Co. G having been ad- 
judged bankrupt, it was held, that A, B & Co.'s 
mortgage was fraudulent, and could not be paid 
out of the sale of the goods it purported to con- 
vey. 

In bankruptcy. 

MILLER, District Judge. Lathrop, Lud- 
ington & Co, presented their petition to the 
court, praying an order for the payment, by 
the assignee, of their debt against the bank- 
rupt. The petition was answered by the as- 
signee, alleging that the chattel mortgage 
given by the debtor to secure this debt was 
given in preference to these creditors, and 
was received by them in violation of the 
bankrupt law [14 Stat. 517], It appears 
that the bankrupt was indebted to these 
creditors about one thousand four hundred 
dollars overdue, and to secure payment of 
the debt, he gave them sis promissory notes, 
on the 24th day of October, 1867, payable in 
certain amounts monthly thereafter for sis 
months, and also a chattel mortgage on his 
stock of goods expressed therein, "subject 
to two prior mortgages to A. E. Hill, on file 
in town clerk's oflSce, and with condition 
that said Hill is to take, and does now take, 
and hold actual possession of said chattels 
mortgaged, as agent for said mortgagees, 
and holds possession as well under this as 
imder his own mortgages." 

The petition in bankruptcy was filed Feb- 
ruary 1, 1868. The mortgaged stock of 
goods was sold by the assignee pursuant to 
an order of court The two mortgages ta 
Hill, by order of court, have been satisfied 
out of the proceeds of sale. The debt of 
Hill amounted to about fifteen hundred dol- 
lars, of which a great portion was overdue 
at the date of this mortgage. And Hill at 
that time had the key and full possesion of 
the store, George W. Chapman, the agent 
of Lathrop, Ludington & Co., knew of the 
lien of Hill on the goods, and of his posses- 
sion, and accepted the mortgage, subject ta 
the condition above recited. But he testifies- 
that from Palmer's statement of his (Palm- 
er's) affairs, he did not believe him insolvent, 
nor had reasonable cause to believe his insol- 
vency, 

Bruce testifies that, in the city of New 
York, in the fall of 1867, he informed Luding- 
ton that Palmer could not last to, exceed six 
months, and advised him to have his claim 
collected as fast as possible. Very soon aft- 
er that conversation. Chapman came to Ocon- 
omowoc, and accepted the mortgage. Chap- 
man believed Palmer had adequate means for- 
the full payment of his debts on time. Palm- 
er gave the notes and mortgage to Lathrop, 
Ludington & Co. for the purpose of gaining 
time, not being then able to pay over one hun- 
dred and seventy-five dollars of the debt, 
and a great portion of his debts were then 
overdue. The petition in bankruptcy, filed 
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three months after the date of the notes and 
mortgage to Lathrop, Lndington & Co., shows 
Palmer to have been in a state of msolveney 
when the mortgage was given, and proves 
that the notice of JBruce to Ludington was 
correct. Palmer testifies that he might have 
paid his debts in time, if Lathrop, Ludington 
& Ck)., had' not crowded him. The bankrupt 
act prohibits the giving of preferences by an 
insolvent debtor to any of his creditors, and 
declares such preference void where the per- 
son receiving a preference has reasonable 
cause to believe the debtor insolvent. Insol- 
vency is defined to be the state of a person 
who has not property siifficient for the full 
payment of his debts. Wheat. Law Diet. 
In Buckingham v. McLean, 13 How. [54 U. 
S.] 167, the court declares insolvency to mean 
an inability to pay as debts should become 
payable, whereby the debtor's business would 
be broken up. The evidence shows that 
Palmer was in a state of insolvency when 
he gave the notes and mortgage to Lathrop, 
Ludington & Co.; Ludington was notified of 
Palmer's embarrassed condition immediately 
anterior to the date of the securities. This- 
claim was overdue, on which time was ex- 
tended from one to six months. The agent 
was apprised of Palmer's inability to pay a 
large amount of overdue debts, and he ac- 
cepted the mortgage, subject to Hill's prior 
mortgages, and absolute possession and con- 
trol of the stock. It is evident from Palmer's 
schedules, annexed to his petition in bank- 
ruptcy, that when he gave the notes and 
mortgage to Lathrop, Ludington & Co., he 
was largely insolvent, and which the sale of 
his goods and property by the assignee clear- 
ly demonstrates. The mortgage in this case 
not being made by Palmer in the usual and 
ordinary course of his business, the fact is, 
by the bankrupt law, declared prima facie 
evidence of fraud, which the mortgagees have 
not removed or overcome. They and their 
agent had reasonable cause to believe Palmer 
insolvent when they accepted the mortgage. 

The petition of Lathrop, Ludington & Co., 
for payment of their daim by the assignee 
out -of the proceeds of the sale of the goods 
and merchandise covered by the mortgage, is 
denied. 



Case Wo. 10,68S. 

In re PALMER. 

[3 N. B. R. 301 (Quarto, 77).] i' 

District Court, D. Kansas. 1869. 

BANKKUPTCT— DiSCHAKGE — OPPOSITION BY CRED- 
ITOR— DEBT NOT Proved— Status op 
Opposing Creditors. 

A firm, M,, W., R. & Co., duly appointed B. 
& C. their attorneys, and proved debt in bank- 

1 [Reprinted by permission.] 



ruptcy. Thereafter S. & H., a law firm, duly 
entered appearance for "W., R. & Co., creditors, 
and filed specifications in opposition to bank- 
mot's discharge, signed (in the handwriting of 
S.) B. & C, and S. & H., attorneys for the 
opposing creditors, W., R. & Co., had proved 
no debt. Eeld, the objecting creditors had no 
status on which to oppose discharge. S. & H. 
had no power to act for M., W., R. & Co. and 
the firm of W., R. & Co. had proved no debt. 

The bankrupt, Charles N- Palmer, having 
filed his petition for discharge, of which due 
notice was given to all creditors who had 
proved their debts, Sawyer & Herman, at- 
torneys, entered their appearance as attor- 
neys for Weaver, Richardson & Co., and, in 
due time, filed specifications in opposition to 
the discharge, signed Sawyer & Herman, 
and Brown & Case, attorneys for opposing 
creditors. No debt was proved by Weaver, 
Richardson & Co., but a debt was proved by 
Mott, Weaver, Richardson & Co. The signa- 
tures to the specifications were in the hand- 
writing of Sawyer, of the firm of Sawyer 
& Herman. They presented a power of at- 
torney by Mott, Weaver .& Richardson, con- 
stituting Brown & Case their attorneys. It 
was insisted for the bankrupt that he was 
entitled to his discharge, and that the speci- 
fications should be treated as a nullity, be- 
cause they were not filed by a creditor who 
had proved his debt, and because the at- 
torney who signed and filed them had not > 
been authorized, by power of attorney, to 
appear for the creditors named in the speci- 
fications. 

Z. E. Britton, for bankrupt. 
Sawyer & Herman and Hurd & Stillings, 
for opposing creditors. 

DELAHAY, District Judge, No legal ap- 
pearance has been entered by the objecting 
creditors. Parties seeking a status in court 
to oppose the discharge of the bankrupt, 
must prove themselves creditors by proving 
up their claims as required by the provisions 
of the bankrupt act. This, Weaver, Rich- 
ardson & Co. have not done. No debt hag 
been proved hj them. But the specifications 
would have been improperly filed if their 
debt had been proved. The power of attor- 
ney was made to Brown & Case, and does 
not confer the power of substitution. It 
gave Sawyer & Herman no power to act for 
the creditors. They had no authority to 
sign it as attorneys, and Sawyer had no au- 
thority to sign the name of Brown, & Case. 
The paper, then, is a pure nullity, not made 
in behalf of one who has proved a debt 
against the estate, and not signed by any 
one legally authorized to act for any cred- 
itor. There is, therefore, nothing in the 
case which the court can regard as an ob- 
jection to the discharge of the bankrupt, and 
as he seems to have complied with aU the 
provisions of the act^ it Is granted. 
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Case ISTo. 10,683. 

PALMER V. ANDREWS. 

[1 McAll. 491.] 1 

Circuit Court, D. California. Jan., 1859. 

Limitation of Actions— Modes of Taking Case 

OUT OF Statute — Lord Tenterdes*s 

Act — California Statute. 

There were three modes of taking a case out 
of the statute of limitations, prior to the pass- 
ing of the act of 9 Geo. IV. c. 14 (Lord Tenter- 
den's act). 1. Acknowledgment by words only. 
2. A promise by words only. 3. Part payment 
of principal or interest. That statute substi- 
tuted for ecknowledgments and promises by 
words only, a writing embodying the same, and 
signed by the party to be charged, leaving part 
payment as it was before the act. The statute 
of limitations of this state must receive a simi- 
lar construction. 

[Cited in Kirk v. Williams, 24 Fed. 447, 449.] 

This action was brought on a promissory 
note; the statute of limitations was pleaded, 
and to this a part payment before the maturi- 
ty of the note, was replied. Held, that the 
replication was good. A jury was waived 
in this case and the cause submitted on the 
pleadings to the court. 

J. B. Townsend, for plaintiff. 
Love & Watson, for defendants. 

McAllister, circuit Judge. The grounds 
«of the defense as stated in the brief of de- 
fendant's counsel are, that the part payment 
set np by plaintiff is insufficient to take the 
case out of the statute of limitations, -which 
has been pleaded; and secondly, that the note 
sued on is not a promissory note. To sus- 
tain the position that part payment in this 
state is insufficient to take the case out of the 
statute of limitations under the law of this 
state, reference is made to the case of Fair- 
banks V. Dawson, 9 Cal. 89. To support the 
proposition that the note sued on is not a 
promissory note, the case of Garwood v. Simp- 
son, 8 Cal. 101, is relied on. The court "will 
consider these objections in their inyerse or- 
der. 

1. As to the character of this document, the 
objection is, that although a fixed sum is 
mentioned, inasmuch as it is to be paid with 
"current rate of exchange," it ceases to be a 
promissory note. It seems these words can 
have no meaning in this note, for it is diffi- 
cult to perceive how the sum fixed can be 
rendered uncertain by them in a note exe- 
cuted and payable in the same place. Up- 
on the ground of authority, too, a note paya- 
ble for a fixed sum with interest is held good 
as a note. Pars. Merc. Law, 87. The court 
cannot therefore consider the note sued on in 
this ease as void as a promissory note, for 
the reason assigned. In the case of Garwood 
V. Simpson, cited by defendant's counsel in 
support of his proposition, that the note sued 

1 [Reported by Hon. M. Hall McAllister, Cir- 
cuit Judge, and Hon, Ogden Hoffman, District 
Judffe.1 



on in this case is no note, the instrument, 
the subject matter of controversy in that case, 
was in the form of a bill of exchange. No 
certain or fixed sum was named; uncertain 
as it was, it was made payable out of a par- 
ticular fund. 

The second ground taken is attended with 
more difficulty; because it is sustained by a 
decision of the supreme court of this scate. 
In the case of Fairbanks v. Dawson, 9 Cal. 
89, two of the judges (the third dissenting) 
decided that under the 31st section of the 
statute of limitations of this state, a part pay- 
ment made before a contract has expired by 
limitation is insufficient to take the case out 
of the statute. The decision of the supreme 
court of this state is entitled to the greatest 
respect; but where the decision was by a 
divided court, and the Question involved, to a 
certain extent, a commercial one, this court 
does not feel constrained to subject its views 
of the law to the control of the authority 
absolutely, but will look into the reason of 
the case. 

The learned judges admit, in alluding to 
the statute of 9 Geo. IV. e. 14 (Lord Tenter- 
den's act), "that the difference in the lan- 
guage of the British and California statutes 
is very slight, while their substance and 
meaning are the same." Although such is 
the fact, the court put a very different con- 
struction upon the California statute, from 
that which they were willing to concede to 
the British. This was not owing to any 
difference in the language of those portions 
of the two acts which related to "acknowl- 
edgments and promises," for it is admitted 
that the substance and meaning of both are 
the same; but the court placed their con- 
struction upon the import of the words in 
relation to acknowledgments and promises 
in the California statute, upon the omission 
of the legislature to insert in it the clause 
in the British statute, "that nothing therein 
contained shall alter or take away, or lessen 
the effect of any payment of any principal 
or interest made by any person whatso- 
ever." The court, in Fairbanks v. Dawson, 
say. In relation to this clause, "It is clear 
that the legislature of this state intended to 
put part payment on the same footing with 
acknowledgments." Upon the implied in- 
tention of the legislature inferred from 
their omission to introduce the declaratory 
clause as to part payment, which was in the 
British statute, the court put a different 
construction upon the words "acknowledg- 
ments and promises." Now, in relation to 
the construction of the language in the Cali- 
fornia statute, it seems its obvious meaning 
is so clear, it is unnecessary to resort to any 
implication. The words are, "No acknowl- 
edgment or promise shall be sufficient evi- 
dence of a new or continuing contract, 
whereby to take the case out of the opera- 
tion of this statute, unless the same be con- 
tained in some writing signed by the party 
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to be cliarged thereby." TMs language is 
taken from the statutes of limitations which 
prevailed in other states. Similar words 
are used in the Massachusetts act. In Wil- 
liams T. Gridley, 9 Mete. [Mass.] 483, the 
court quotes them, and the words are, "No 
acknowledgment or promise shall he evi- 
dence of any new or continuing contract 
whereby to take any case out of the opera- 
tion of the provisions of this chapter, or to 
deprive any party of the benefit thereof, un- 
less such acknowledgment or promise be 
made or contained by or in some writing, 
signed by the party chargeable thereby." 
And they say, "It is quite obvious that this 
enactment has Introduced a material change 
in the efCect to be given to the statute of 
limitation of personal actions. It has pro- 
spectively legislated out of the judicial fo- 
rum those numerous and somewhat perplex- 
ing cases of alleged new promises, either 
express or implied, sustained by oral admis- 
sions and statements by the party sought to 
be charged. Thus far, the statute is plain 
as to the construction to be given to it" 

About the construction, then, of that por- 
tion of the statute of Massachusetts which 
relates to acknowledgments and promises, 
and which is similar in language to our stat- 
ute, the supreme court of Massachusetts had 
no doubt. The construction was, in its 
opinion, plain, and its sole object was to do 
away with acknowledgments and promises 
sustained only by oral admissions. The 
Massachusetts statute contained a clause 
similar to that in the British statute; but it 
never struck the court or the defendant's 
counsel, that the insertion of such a clause 
varied the construction of the plain import 
of the language in relation to oral promises. 
All that the defendant's counsel suggested 
in relation to that clause was, first, that 
evidence of such payment can be only 
shown by some written acknowledgment; 
second, that oral admissions of the party 
were incompetent to prove part payment. 
The court did not suggest that the clause in 
question had anything to do with the pro- 
vision as to oral admissions, but regarded 
the clause as leaving the part payment as 
it was before the passage of the act, and 
the fact of part payment having been made 
might be proved, like any other fact To 
the same effect is the case of Sibley v. Lum- 
bert, 30 Me. 253. 

An examination into the law as it esisted 
at the time of the passing of our statute, 
and of the mischief the new act was passed 
to remedy, will aid in the proper construc- 
tion of the act This examination has been 
made by the present chief justice of Eng- 
land in the case of Cleave v. Jones, 6 Exch. 
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573, in commenting upon the statute 9 Geo. 
IV. c. 14 (Lord Tenterden's act), the lan- 
guage of which Is "the same in substance- 
and meaning" with that of the California 
statute. Anterior to the passing of that 
statute, according to the construction of the- 
21 Jac. I. c. 16, three modes were in prac- 
tice to take a case out of the operation of 
that statute; first, an acknowledgment bj 
words only; second, a promise by words 
only; third, part payment of principal or- 
interest The two former modes were ver- 
bal acknowledgments and declarations. 
The statute requires them to be in writing,, 
and to be signed by the party charged; but 
it leaves out, by not including, part pay- 
ment True, it does not, by express enact- 
ment, except part payment, as did the Brit- 
ish statute; but the maxim espressio unius. 
est exclusio alterius, applies. "Where the- 
legislature have expressly spoken upon two 
of three modes of taking a case out of the- 
statute, which were well known to commer- 
cial law, and are silent as to the third, tha 
fair inference is, that they intended to leave- 
it as it was. 

Lord Campbell, in the case cited from the 
exchequer, considers part payment an ac- 
knowledgment by conduct Now, whether- 
we consult the ordinary meaning of the 
words acknowledgment or promise, or their- 
lexicographical meaning, they indicate not 
the conduct but the verbal acts of men. 
The words in our act are, acknowledgment 
or promise. The two words, therefore, in- 
dicate the intention to refer to the same- 
character of transaction, founded alike on 
parol. It is reasonable to suppose that a 
totally different meaning was not intended: 
to be annexed to the words thus copulated. 
But to guard against all danger of such con- 
struction being put upon them, the British 
statute expressly inserted the clause as to- 
part payment The omission to take in the- 
California statute the same precaution, is- 
not a sufScient warrant for this court to ex- 
tend, by judicial construction, the legisla- 
tion of the state by implication to a differ- 
ent mode of taking a case out of the statute- 
of limitations, upon the ground that, by 
omitting expressly to except it, their inten- 
tion was to repeal it by the use of the words- 
(acknowledgment and promise) which, as 
we have seen upon the highest judicial au- 
thority in England, from the time of 21 Jac 
I., had always attached to them the mean- 
ing of being founded on words only. 

In the view entertained by the court, judg- 
ment must be entered in favor of the plain- 
tiff. Such an one will be drafted by the at- 
torney for plaintiff, and submitted for ap- 
proval and signature to the judge. 
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Case ITo. 10,684. 

PALMER V. BLIGHT. 

[2 Wash. 0. C. 96.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1807. 

Bill of Exchange— Actios— Production of Bili, 
— Excuse — Part Payment— Entiit on Bill. 

1. In an action by the endorser of a bill of ex- 
change, against the drawer, it is sufficient to ac- 
count for the non-production of the bill, that it 
was lodged with the commissioners of bank- 
ruDtCT. under a commission issued against the 
diawer, and still remaiis with them. 

2. It isnot necessary that a receipt for the 
money paid by the endorser to the endorsee shall 
be entered on the bill. 

This was an issue, sent from the commis- 
sioners of bankrupts, to try whether any- 
thing, and ho-w much, is due from the bank- 
rupt to the plaintiff. A great part of the 
plaintiff's demand arose upon bills of ex- 
change, drawn by bankrupt in favour of 
plaintiff, and remitted to him in Jamaica, to 
sell, and to remit the proceeds to bankrupt. 
He endorsed and sold many of them, and re- 
mitted the proceeds, together with those of 
other bills drawn by plaintiff, and sold for 
the benefit of bankrupt, by his order. The 
bills being protested, were returned to and 
paid by the plaintiff, as is proved by plain- 
- tiff's deposition, taken in this cause, by his 
clerk, and by a settled account between bank- 
rupt and plaintiff, before their respective 
banki-uptcies. Some of these bills having 
been accepted by the drawee in England, 
who has become a bankrupt, were sent over 
and laid before his commissioners, in order 
to support the plaintiff's claim for a dividend 
on his estate. They still remain there for 
that purpose. Others of the bills were pro- 
duced at the trial, some with receipts en- 
dorsed of the payment by plaintiff; some 
with blank endorsements, and some with 
the plaintiff's endorsement to the persons to 
whom the amount was proved to have been 
paid, and without receipts or blank endorse- 
ments by them. 

Mr. llawle, for defendants, contended, that 
the plaintiff must either produce the bills, 
or prove them lost, or otherwise account sat- 
isfactorily for his not having possession of 
them; and, that he ought, either to show 
them with the receipt for their payment by 
plaintiff endorsed, or with blank endorse- 
ments, subsequent to the special endorse- 
ments. 

Before WASHINGTON, Circuit Justice, and 
PETERS, Bisft-ict Judge. 

BY THE COURT. It is true, the bills 
should be produced, or otherwise accounted 
for, by proving them to be lost, or in a sit- 
uation not to be again brought against the 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



defendants; and the evidence In this case, 
shows them to be before the commissionei's 
in England, for the purpose of obtaining a 
dividend on the estate of the drawee. The 
evidence, if believed by the jury, proves that 
they were all paid by plaintiff; which is 
sufficient, though a receipt for the money 
was not endorsed on the bills, and though 
they were not endorsed in blank by the hold- 
ers, to whom the money was paid. 

The plaintiffs obtained a verdict. 
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PALMER V. BURNSIDE. 

[1 Woods, 179.] 1 

Circuit Court, D. Louisiana. Nov., 1871. 

MouTGAGEs— Louisiana— Sale under Junior In- 

CUMBRANOE— Subsequent Seizure bt Senior 

Incumbrancer— Confusion — ^Merger. 

1. Where real and personal property are pur- 
chased under proceedings on a junior incum- 
brance to which a senior incumbrancer is not 
made a party, an attempt made by the senior 
incumbrancer to bring the property to sale to 
satisfy his claim, is not an attack upon the title 
of the Durehaser under the junior incumbrancer, 
nor any invasion of his rights. 

2. Where a senior incumbrancer wrongfully 
carried away personal property subject to his 
own and a junior incumbrancer, his debt was 
not extinguished by "confusion" to the extent of 
the value of the property carried off. 

. 3. Confusion and merger are synonymous 
terms. 

4. A debt cannot be merged in a tort— nor can 
any part of it be extinguished by a credit or set- 
off claimed for unliquidated damages arising 
from a trespass. 

At Chambers. In equity. This cause was 
heard upon the motion of complainant for a 
preliminary injunction. 

W. W. King, for complainant. 
John A. Campbell and Thos. Allen Clarke, 
for defendant. 

WOODS, Circuit Judge. The biU states in 
substance that in the year 1866, Mrs. Mar- 
garet Deas obtained a judgment against Mrs. 
Louisa D. Minor for §4,500; that an execu- 
tion issued on this judgment was levied on a 
certain plantation in the parish of Ascension, 
the property of the judgment debtor, and on 
the 22d day of May, 1868, the plantation was 
sold by the United States marshal by au- 
thority of the writ, to one James E. Zunts. 
A monition was sued out by Zunts for the 
confirmation of his title. This proceeding 
was finally determined by the supreme court 
of the United States against Zunts, and the 
sale was annulled, and the heirs of Mrs. 
Minor, who in the meantime had departed 
this life, were restored to the possession of 
the property. While Zunts was holding pos- 
session under the sale to him, he sold the 
plantation to Bumside, one of the defend- 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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ants, wlio took possession o£ tlie plantation^ 
and placed stocli and farming implements 
upon it, and cultivated it. After tlie sale to 
Zunts was set aside, Burnside removed from 
the plantation tUe stock which he had taken 
there, and, it is alleged, also took away most, 
of the stock which was upon the plantation at 
the time of Zunts' purchase, and many farm- 
ing tools and implements. Burnside acquired 
the judgment of Mrs. Deas on the 23d of 
June, 1871, and an order was made by this 
court to sell the property levied on to pay the 
Judgment. The heirs of Mrs. Minor enjoined 
the sale under this order of the court. While 
this injunction • was in force, Dunlap & Mc- 
Cance, junior mortgage creditors, seized and 
sold the plantation under process from the 
state court subject to the prior mortgage of 
Mrs. Deas. At this sale Palmer, the com- 
plainant, became the purchaser for $28,500. 
The injunction restraining Burnside from 
proceeding to sell the plantation upon the or- 
der of sale was dissolved on the 13th of Jan- 
uary, 1872, and Burnside is now threatening 
to proceed upon his order of sale to have the 
plantation sold by the United States marshal 
under said writ, to satisfy the judgment in 
favor of Mrs. Deas, to which he has been 
subrogated. 

The complainant Palmer prays for an in- 
junction to restrain Burnside from proceeding 
to sell the property under his writ. The 
cause has been hear^ upon the motion for the 
injxmction. The complainant says that hav- 
ing purchased at a judicial sale, the sale can- 
not be treated as a nullity. But it seems 
clear that the bruiging to sale of the property 
on an older and superior lien is not treating 
the sale to Palmer as a nullity. No right that 
he acquired under that sale is denied or inter- 
fered with. He has the same rights that the 
heirs of Mrs. Minor had in the property, and 
no more. That is what he purchased. They 
could not object to a sale on the mortgage lien 
of Mrs. Deas, nor can he. He purchased sub- 
ject to all the rights conferred on Mrs. Deas, 
and her assignee by her judicial mortgage. 
One of them was the right to bring the prop- 
erty to sale to pay the debt. The exercise of 
this right is no attempt to disregard the 
rights of Palmer acquired under his pur- 
chase, nor is it an attempt to attacjt the sale 
to him collaterally. The validity of his pur- 
chase is recognized. No right of his under 
it is disputed. Burnside is only trying to 
exercise his own rights, which are superior 
to those of Palmer. 

The authority cited by complainant (Hen. 
[La.] Dig. 1031, § 1) to support this objec- 
tion to the proceeding of Burnside, does not 
seem at all applicable to the question in 
hand. The proceeding to sell on Burnside's 
execution is not a revocatory aqtion. Its 
purpose is not to test the validity of Palm- 
er's title, but admitting his title to be all 
that he claims for it, to enforce a superior 
lien, and one which he admits to be superior 
and subject to which he purchased. As 
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well might the purchaser at private sale 
from a mortgagor claim that a proceeding to 
foreclose his mortgage was an attack on his 
title. 

It is next alleged that Burnside claimed a 
part of the proceeds of the property made at 
the instance of Dunlap & McCance, at which 
complainant became the purchaser, and he 
cannot therefore sue to annul the sale. 
There are two answers to this position: (1) 
The record submitted in evidence on this 
motion does not show that Burnside is 
claiming a part of the proceeds of the sale. 
His affidavit shows that he is only claimin'g 
the proceeds of a boiler and engine which 
he says was his own property, and which 
were seized and sold with the property of 
Mrs. Minor's heirs, and, (2) This proceeding 
of Burnside is not a proceeding to set aside 
the sale to Palmer as already shown. 

It is further alleged, in support of the mo- 
tion for injunction, that a large quantity of 
live stock and farming implements were 
upon the plantation of Mrs. Minor, upon 
which the claims of Burnside and Dunlap & 
McCanee were liens; that Burnside, when 
he surrendered possession of the plantation 
to Mrs, Minor's heirs, carried away a large 
portion of this stock and farming imple- 
ments, and that his debt has been extin- 
guished to the amount of the value of this 
property, by what is termed- in the civil law 
confusion, and therefore Burnside ought not 
to be allowed to proceed with the sale, until 
this property is accounted for, and the value 
thereof credited upon his daim. The term 
"confusion" as used in the civil law is 
synonymous with "merger" as used in the 
common law. It arises where two titles to 
the same property unite in the same person. 
Article 2214 of the Civil Code provides that 
"when the qualities of debtor and creditor 
are united in the same person there arises a 
confusion of right which extinguishes the 
two credits." So at the common law, A. 
owes B. B. makes A. his heir. The debt of 
A. is merged. 

But a tort does not create a debt. If the 
asportation of the personal property on the 
plantation by Burnside was tortious, it did 
not create a debt against him, which could 
be merged. He got no title to the property. 
He was a mere tort feasor, and became no 
more the debtor of the owners of the chat- 
tels than if he had committed an assault and 
battery upon them. So no part of his debt 
was extinguished by his wrongful act, nor 
did he acquire any title to the property 
taken. It is stiU subject to the lien of his 
mortgage, and of the mortgage of Dunlap & 
McOance under which complainant pur- 
chased. The entire debt, secured by his ju- 
dicial mortgage is yet unpaid. No part of it 
is merged, no part of it is extinguished or 
can be extinguished by a credit or set-o£E 
arising from unliquidated damages for a 
trespass. 

It is next asserted by the complainants (1) 



PALMER ^Case No. 10,686) 



[18 Fed. Gas. page 1024] 



that succession property cannot be taken in 
execution; and (2) tMt the execution under 
■which the marshal originally seized and sold 
the property under Burnside's judicial mort- 
gage has been executed and returned; that 
the writ is functus officio, and no new pro- 
ceedings can be had upon it These points 
were made to the court as objections to 
Burnside's motion for his vendi or order of 
sale, and were overruled by the court As 
this was done after full argument, we have 
no disposition to interfere with the ruling of 
the court We think that ruling was cor- 
rect 

The case appears to us a very plain one. 
The complainant purchased the property at 
sheriff's sale with notice of and subject to 
the judicial mortgage of Burnslde. He was 
entitled, under section 683, Code of Prac- 
tice, to retain in his hands, out of the price 
for which the property was adjudicated to 
him, the amount required to satisfy the 
privileged debts and special hypothecations 
to which the property sold was subject He 
now holds as part of the purchase price, the 
money to pay the privileged debt of Burn- 
side. He can stop the sale by paying Burn- 
side his money. This, it appears to me, 
would be a more just and equitable method 
of staying the sale than by invoking the 
writ of injunction. He ought not to be al- 
lowed to keep- the property and keep the 
price, especially when the price is demanded 
by parties having older and better rights 
than his, and which, by the terms of his 
purchase, he has agreed to pay. I do not 
understand that the complainant by his pur- 
chase of the plantation at sherifiE's sale be- 
came entitled to anything more than what 
was advertised and offered by the sheriff. 
His purchase gives him no title to the judi- 
cial mortgage of Dunlap & McCanee, or any 
claim to the unsatisfied residue of that mort- 
gage. He has what he bought and all he 
bought He has no £nx)und to complain of 
the pursuit by Burnside of his rights, and 
no good claim to ask the intervention of this 
court to stay the proceedings of Burnside. 

The motion for injunction must be over 
ruled. 



Case No. 10,686. 

PALMER V. CALL. 

[4 Dill. 566, 1 11 "West Jur. 696.] 

Circuit Court, D. Iowa. 1877. 

Removal op Causes — Act March 8, 1875— Time 

WHEN ApPIilCATION FOR REMOVAL OP EQUI- 
TY Suits must be Made. 
1. Under the Code of Iowa, equity suits are 
not triable at the appearance term, and such 
suits may, under the act of March 3, 1875, § 3 
[18 Stat. 471], be removed to the circuit court 
of the United States at the second term. 
[Cited in Wheeler v. Liverpool, London & 
Globe Ins. Co., 8 Fed. 198.1 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



2. Under that Code, the same rule as to the 
time of removal applies to suits to foreclose 
mortgages, at least when there is no rule of court 
requiring such suits to be tried at the appear- 
ance term. 

On motion by plaintiff [Henry L. Palmer] 
to remand cause to the state court This is a 
bill to foreclose a mortgage. The suit was 
brought in the state court, and at the return 
term, in February, 1877, the defendant [Asa 
C. Call] filed "an answer, and, by consent of 
parties, the plaintiff has until July 7, 1877, 
to answer the interrogatories in the answer 
and to reply, and, by consent, the cause is 
continued." At the nest term the defendant 
filed his petition and bond in due form, im- 
der the act of March 3, 1875, to remove the 
cause to this court— the plaintiff being a citi- 
zen of New Jersey, and the defendant a* citi- 
zen of Iowa. The removal was ordered. 
The plaintiff moves to remand the cause, on 
the ground that the application for the re- 
moval was made too late. 

J. D. Springer, for the motion. 
George E. Clarke and Charles A. Clarke, 
contra. 

Before DILLON, Circuit Judge, and 
LOVE, District Judge. 

DILLON, Circuit Judge. The act of con- 
gress of March 3, 1875, in respect of the re- 
moval of causes to this court from the courts 
of the states, provides that the application 
for the transfer shall be made "before or at 
the term at which the said cause could be 
first tried, and before the trial thereof." Sec- 
tion 3. The act extends equally to actions at 
law and suits in equity. 

The Code of Iowa of 1873 provides when 
actions at law and suits in equity shall be 
triable. Sections 2740-2745. Law actions 
"shall be tried at the first term after legal 
and timely service of process has been 
made." Id. § 2744. The next section (2745) 
enacts that "the appearance term shall not 
be the trial term for equitable actions, ex- 
cept those brought for divorce, to foreclose 
mortgages," etc. 

A previous section (2742) provides a mode 
of trying "equitable actions other than ac- 
tions to foreclose mortgages, for divorce," 
etc., upon written evidence, if any party shall 
at any time during the appearance term 
move therefor. If no such motion is made, 
equitable actions, with the exceptions stated 
in the statute, may be tried at the next term, 
upon oral evidence taken in open court and 
upon depositions taken as in law actions. 
McClay v. Bunkers, 46 Iowa, 700. If tried 
in the latter mode, the provision of the Code 
is that the case goes on appeal to the supreme 
coiui; as ppon "legal errors duly presented." 
If tried in the former method, all the evi- 
dence goes to the supreme court, and the 
cause is there heard de novo. 

The constitution of the state (article 5, § 4) 
gives the supreme court appellate jurisdiction 
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OBly in cliancery, and makes it a court for 
the correction of errors in actions at law. It 
Tvas one of the objects of the different codes 
of the state of Iowa, from the Code of 1851 
to the Code of 1873,. to assimilate, as far as 
the constitution would permit, the mode of 
pleading, procedure, and trial in actions at 
law and suits in equity. The constitutional 
proyision did not allow the distinction he- 
tweeen law and equity to be entirely abro- 
gated, and the complicated provisions in the 
Code of 1873 (sections 2740-2745), as to the 
modes of trial of law and equity suits, were 
devised to produce uniformity as far as it 
was supposed it was competent to do it. It 
was attempted to assimilate suits to foreclose 
mortgages, for divorce, etc, as to mode of 
trial and mode of review on appeal, to actions 
at law. Id. §§ 2741-2743. The supreme court 
of the state has held that section 2742, as far 
as it attempts to provide that suits essen- 
tially of equitable cognizance shall at all 
events be heard in the supreme court on legal 
errors instead of de novo, is in conflict with 
the constitution. Sherwood v. Sherwood, 44 
Iowa, 192. It admits of doubt whether, un- 
der the constitution of Iowa, the legislature 
has the power to authorize the supreme court 
to hear chancery causes, on legal errors, as 
in law cases, or otherwise, than on appeal 
proper, that is, de novo on the proofs taken in 
the court below. 

Suits to foreclose mortgages are in the na- 
ture of equitable cognizance (Code Iowa, §§ 
2509, 3319), and the practical, if not the neces- 
sary, effect of the decision in Sherwood v. 
Sherwood, will be to assimilate the mode of 
trial, or hearing, in ruortgage foreclosures, to 
the mode of trying or hearing other equitable 
suits. Until the supreme court of the state 
shall decide that the plaintiff in a foreclosure 
bill can compel the issues to be made up and 
the defendant be forced to a final hearing at 
the first term, or the nisi prius courts shall so 
provide by rule, we shall hold, as respects the 
time for applying for a removal, that the ap- 
pearance term is not the trial term in such a 
case, any more than it is in other equitable 
suits. Id. § 2745. The provision of this last 
section is that equitable actions generally 
shall- not be tried at the appearance term. 
The object of this provision was, doubtless, 
that time should be given, if any party to the 
suit so elected, to take the proofs irf writing. 
Another section of the Code provides that 
"no party shall be required to take deposi- 
tions when the court is in actual session." 
Code, § 3730. The statute attempted to make 
an exception as to foreclosure suits, and to 
assimilate such suits to law actions as re- 
spects the mode and time of trial, proofs, and 
appeal. The legislature cannot, as we un- 
derstand the opinion of the supreme court, 
constitutionally provide for a mode of trial in 
equity causes which shall absolutely deprive 
the parties of the right to have all the proofs 
taken in writing, so that on appeal a hearing 
may be had de novo. There is, therefore, no 
18FKD.0AS. — 65 
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reason why. In a contested foreclosure case, 
the parties should not have the same time or 
opportunity to prepare for trial tliat Is given 
in other equity causes. Undoubtedly, it is 
competent for the legislature to provide that 
foreclosure suits shall be tried at the first 
term; but the provisions by which this has 
been attempted having, as to manner of 
final hearing on appeal, been held to be in 
conflict with the constitution, it would seem 
to us to be a reasonable, if not necessary, re- 
sult of this, that if issues of fact are raised 
in a foreclosure case, they do not stand for 
trial at the appearance term, imless by con- 
sent, or, possibly, by virtue of a rule of court 
to that effect. "The exception found in sec- 
tion 2742, which forbids parties to divorce 
and other chancery actions, claiming a trial 
upon written evidence, must be regarded as 
of no effect" Per Beck, J., in Sherwood v. 
Sherwood. The constitutional right in a 
chancery cause to a hearing anew on appeal, 
appears to us necessarily to involve the right 
of either party, unless he waives it, to have 
the proofs taken in writing, or, if taken 
orally, to be reduced to writing on the hear- 
ing. In this respect foreclosure suits stand 
on the same footing as other chancery caus- 
es. It may be that section 2742 can have 
effect, so far as that the right to thus have 
the testimony taken in writing may be 
waived by not making the election at the first 
term to have it so taken, but iu the absence 
of a rule of court, either party has the whole 
of the firat term to exercise this election, and- 
his failure to exercise it does not make the 
cause one which is triable at that term. 

Such, at least, would seem to be the case 
where there is no rule of court to the con- 
trary. It was. manifestly the intention of 
the legislature to provide that where a cause 
was triable de novo on appeal, the appear- 
ance term should not be the trial term; but 
where, as in divorce and mortgage foreclos- 
ure suits, it provided that there should not 
be a trial de novo on appeal, then, as in law 
actions proper, the intention was that the 
first term should be the trial term. But, as 
in these latter classes of suits the constitution 
gives the right to a trial de novo on appeal, 
xmless it is waived, we feel justified in hold- 
ing, in the absence of a rule of coui;t to the 
contrary, that the first term is not the trial 
term in equity suits where an issue of fact is 
made which requires the production of evi- 
dence. By the spirit, if not the letter, of the 
statute, either party has the whole term in 
which to make his election to have the testi- 
mony in writing (section 2742), a right which 
i' is inconsistent with the proposition that the 
first term Is the trial term, and a right which 
appertains, under the constitution, to fore- 
closure causes the same as to other equity 
causes, unless it is waived (if It is competent 
to waive it), by a failure to insist upon it at 
the appearance term. 

There is some diflSculty in construing and 
literally appplying all the provisions of the 
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Code on this subject, in conseciuence of the 
unconstitutionality, in part at least, of those 
provisions which relate to the mode of hear- 
ing on appeal, and possibly as to the mode of 
proof; but the conclusion we have reached 
gives a definite rule as to the time for the re- 
moval of all equity suits imder the act of 
1875, and has the merit and advantage of 
certainly and uniformity. 

As an answer was filed at the appearance 
term and the cause continued by consent be- 
fore the issues were completed, we hold that 
it was not too late to apply to remove the 
cause at the next term, no rule of the state 
court appearing which requires such causes 
to be tried at the first term. Motion denied. 

[NOTE. Suhsequently there was a decree in 
favor of the complainant. 7 Fed. 737. From 
this decree an appeal was taken to tiie supreme 
court, where a motion was made to advance the 
case on the docket. Motion denied, 106 TJ. S. 
39, 1 Sup. Ct. 2. The decree of the drcuit 
court was subsequently affirmed. 116 U. S, 98, 
6 Sup. Ct. 301.] 

As to the time in which application must be 
made to remove actions at law in Iowa, under 
the act of March 3, 1875, see Atlee v. Potter 
rOase No. 6361 ; McOuIlough v. Sterling Furni- 
ture Co. [Id. 8,741], 
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PALMER V. CASSIN. 

[2 Crancb, C. C. 66.] i 

Circuit Court, District of Columbia. Dec, Term, 
. 1812. 

Evidence — Coxclusiveness — Assiqnmekt — Dec- 
larations OF Assignor. 

The declarations of the assignor, made after 
the assignment of a chose in action, will not be 
received to defeat the action brought in his 
name. 

[This was an action by Palmer, for the 
use of Glover, against Cassin.] 

The defendant pleaded the statute of gam- 
ing, and offered Palmer's confessions in evi- 
dence, — confessions made subsequent to the 
assignment and since the suit brought. 

THE COURT (nem. con.) refused to re- 
ceive them. Palmer could not release the 
action, and the court will not suffer him to 
defeat it by his declarations. 

The defendant then confessed judgment. 
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PALMER V. CUYAHOGA COUNTY. 

[3 Mclean, 226.] 2 

Circuit Court, D. Ohio. July, 1843. 

Rivers— Obstruction to Navigation— Constitc- 
TioNAii Law — Right of Congress to Regu- 
late Comjieroe between States. 

1. The provision in the ordinance of 1787, that 
certain navigable waters "shall be common high- 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 

2 [Reported by Hon. John McLean, Circuit 
Justice.] 



ways and forever free," &c., does not prevent 
the improvement of the navigation of said wa- 
ters by a state. The ordinance referred to these 
waters in their natural state. 
[Cited in Jolly v. Terre Haute Draw-Bridge 
Co., Case No. 7,441; Eseanaba & L. M, 
Transp. Co. v. Cits^ of Chicago, 107 U. S. 
690, 2 Snp. Ct. 195; Wallamet Iron Bridge 
Co. V. Hatch, 19 Fed, 354; Holyoke Water- 
Power Co. v. Connecticut River Co., 20 
Fed. 79; Huse v. Glover, 119 U. S. 547, 7 
Sup. Ct. 315; Rhea v, Newport N, & M. V. 
R. Co.. 50 Fed. 20,] 
[Cited in City of Chicago v. McGinn, 51 111. 
273. Cited in brief in People v, U. S., 93 
III. 32. Cited in Carondelet Canal & Nav. 
Co. V. Parker. 29 La. Ann. 430; Attorney 
General v. Manistee River Imp. Co., 42 
Mich. 634. 4 N, W, 486. Cited in brief in 
Dugan V. Bridge Co., 27 Pa. St. 308. Cited 
in Wisconsin River Imp. Co. v. Manson, 43 
Wis. 264.] 

2. If they shall be improved by slaekwater 
navigation or otherwise, a reasonable toll for 
the increased facility, would not violate the or- 
dinance. 

3. No state can obstruct a navigable stream 
which extends to other states, or is connected 
with a river or lake which falls into the sea. 

[Cited in U. S. v. Bain, Case No. 14,496; 
Holyoke Water-Power Co. v, Connecticut 
River Co., 20 Fed. 79.] 

[Cited in Holyoke Water-Power Co. v. Con- 
necticut River Co., 52 Conn. 575.] 

4. The power to regulate commerce among 
the several states is paramount, in the federal 
government, and cannot be restricted by a state. 

[Cited in Jolly v. Terre Haute Draw-Bridge 
Co., Case No, 7,441.] 

5. It might be difficult to state, in this respect, 
the difference between the general power of a 
state not subject to the ordinance, and one that 
is subject to it. 

[Cited in McLean v, Hamilton County, Case 

No. 8,881.] 
[Cited in People v. U. S., 93 Bl. 32.] 

6. The Connecticut Reserve, ceded to the 
United States after the adoption of the ordi- 
nance, is subject to that instrument equally, as 
other parts of the territory northwest of the 
Ohio. 

In equity. 

Mr, Foote, for defendants. 

OPINION OF THE COURT. This is an 
application for an injunction to prevent the 
construction of a draw-briuge over the Cuya- 
hoga river, by the defendants, on the ground 
that it will obstruct the navigation of the 
river, and will be injurious to the real prop- 
erty of the complainant in the vicinity of the 
bridge. This application is made under the 
f ouith article of the compact in the ordinance 
of 1787, which declares, "that the navigable 
waters leading into the Mississippi and St. 
Lawrence, and the carrying places between 
the same, shall be common highways and 
forever free, as well to the inhabitants of 
said territory as to the citizens of the United 
States, and those of any other states, that 
may be admitted into the confederacy, with- 
out any tax, impost or duty therefor." 

As this provision of the ordinance was 
somewhat elaborately considered, in the case 
of Spooner v. McConnell [Case No. 13,245], 
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it will not be necessary now to discuss the 
subject at large. The ordinance liad refer- 
ence to "navigable waters" in tlieir natural 
state. No tax, impost or duty shall be im- 
posed for their use; and as they are to remain 
"common highways," there can be na obstruc- 
tion to their use. Now this provision does 
not prevent a state from improving the navi- 
gableness of these waters, by removing ob- 
structions, or by dams and locks so increas- 
ing the depth of the water as to extend the 
line of navigation. Nor does the ordinance 
prohibit the construction of any work on the 
river, which the state may consider important 
to commercial intercourse. . A dam may be 
thrown over the river, provided a lock is so 
constructed as to permit boats to pass, with 
little or no delay, and without charge. A 
temporary delay, such as passing a lock, 
could not be considered as an obstruction pro- 
hibited by the ordinance. 

A state, by virtue of its sovereignty may 
exercise certain rights over its navigable wa- 
ters, subject, however, to the paramount pow- 
er hi congress to regulate commerce among 
the several states. These powers are not 
concurrent, but are separate, and independ- 
ent of each other. And in regard to the ex- 
ercise of this power by a state, there is no 
other limit than the boundaries of the federal 
power. It would be difficult to maintain the 
power in any state to obstruct any of its 
navigable waters which extend through other 
states, or are connected with the sea, or with 
* waters falling into the sea. And it might 
be more curious than useful to inquire in what 
the powers of the states generally differ, in 
this respect, from the powers of the states 
bound by the ordinance. 

A toll charged for the improvement of the 
navigation of a river, is not within the or- 
dtuance. In such a case the tax would not 
be, for the use of the river in its natural 
state, but for the increased commercial facil- 
ities. A drawbridge across a navigable wa- 
ter is not an obstruction. As this would not 
be a work connected with the navigation of 
the river, no toll, it is supposed, could be 
charged for the passage of boats. But 
the obstruction would be only momentary, to 
raise the draw; and as such a work may be 
very important in a general intercourse of the 
community, no doubt is entertained as to the 
power of the state to make the bridge. It is 
one of those general powers possessed by a 
state for the public convenience, and may be 
exercised, provided it does not infringe on 
the federal powers, or violate the limitations 
in the ordinance. 

In the argument, the defendants' counsel 
insist that the Guyahoga river being within 
"that territory called the Western Reserve of 
Connecticut, and which was excepted by the 
state of Connecticut, out of the cession made 
by it to the United States, in 1786, is not sub- 
. ject to the ordinance. That neither the right 
of soil or jurisdiction in the reserve was ever 
vested in the United States, until the deed of 
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cession by Connecticut to the United States, 
which was long after the date of the ordi- 
nance." That this reserve was, to some ex- 
tent, subject to the legislation of Connecti- 
cut, for several years after the date of the 
ordinance, is admitted. But, when this terri- 
tory and the jurisdiction over it were ceded 
to the United States, it became subject to 
the ordinance, the same as every other part 
of the northwestern territory. Bights ac- 
quired under the former laws are governed 
by those laws. But on its cession to the 
Union, aU the laws of the territory, and espe- 
cially its fundamental law, became the law 
of the reserve. By consenting to come under 
the jurisdiction of the federal government, 
they became parties to the articles of com- 
pact contained in the ordinance. 
The injunction is refused. 
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PALMER et al. v. DALLET et al. 

[3 Pa. Law 3". 416.] 

Circuit Court, E. D. Pennsylvania. 1844. 

APPEAT4 — Admiralty— Effect of Decree op 
District Codkt. 

The decree of the district court, where no 
question of law is involved, is entitled to the 
same weight as a verdict in a suit at law, not to 
he disturbed unless it is contrary to the clear 
result of the evidence on the facts in issue. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Pennsyl- 
vania.] 

In admiralty. The complainants filed a 
libel in the district court on the 17th of June, 
1841, claiming the sum of $284.90 with inter- 
est, being the amount paid by them for re- 
pairing damages to their brig, occasioned by 
collision with the Orion, at the Chester piers, 
in Januaiy, 1840. From various causes the 
hearing was postponed until November, 1842, 
when after argument by Haly, for the libel- 
lant, and William G. Smith, for the respond- 
ent, the district judge (Randall) dismissed 
the libel, without costs. [Case unreported.] 

From this decree the libellant appealed to 
the circuit court, where the cause was again 
heard, and the following opinion delivered 
by 

BALDWIN, Circuit .Justice. This is an ap- 
peal from a decree of the district court sit- 
ting in admiralty, dismissing the libel of the 
appellants for damages occasioned by a col- 
lision between the two vessels at Chester, in 
January, 1840, in which both sustained con- 
siderable injury. The evidence taken in the 
district court and returned on the appeal was 
voluminous, and, as is usual in such cases, 
there was much 'discrepancy between the 
statements of the occurrence by the persons 
on board of the respective vessels. The evi- 
dence on each side taken by itself was suf- 
ficient to justify a decree, but taken together 
presented a doubtful case. The testimony of 



PALMER (Case No. 10,690) 



[18 Fed. Cas. page 1028} 



the witnesses who were present, and saw 
the collision from other vessels, was in favor 
of the respondents, hut not of that decisive 
character as to make out a clear case in their 
favor. There were some strong circum- 
stances in evidence in favor of the lihellants, 
hut their effect was so far neutralized by 
evidence on the other side as to leave it 
doubtful whether the vessel of the respond- 
ents was an offending one at the time of the 
collision. The case was one which I should, 
have left to the Jury had it been a suit at 
law in this court, and should not have grant- 
ed a new trial on whatever side they would 
have given their verdict. 

In deciding on appeals from the district 
court, where no question of law is involved, 
I have always considered the decree of the 
district court as entitled to the same weight 
as a verdict in a suit at law, not to be dis- 
turbed unless it is contrary to the clear re- 
sult of this evidence on the facts in issue, 
though in my opinion a decree of a differ- 
ent kind would have better met the Justice 
of the ease. The reasons for this course are 
stronger in appeals than Jury trials, for, if 
the decree is reversed, the consequence is not 
merely a new trial, but a final decree on the 
merits for the other party. The present is ** 
case of this description. It turned whoiiy 
on the evidence, and on a careful examina- 
tion of it, in and out of court, I think the 
merits so doubtful that the decree below 
ought not to be disturbed. It is accordingly 
affirmed, with costs. 
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PALMER et al. v. ELLIOT et al. 

[1 Cliff. 63.] 1 

Circuit Court, D. New Hampshire. May, 1858. 

Paktnekship — Dormant Partner — Liability — 
Patsient — Presumption as to Receipt op Note. 

1. Where two persons by virtue of a private 
agreement, became partners as to third parties, 
the contract specifying no firm name, hut allow- 
ing each partner to purchase goods on his own 
individual credit, and designating one of the 
two to transact the business, while the connec- 
tion of the other was kept secret, hdd, that the 
dormant partner was not liable, on a note, for 
goods put into the concern by the one who con- 
ducted the business, and signed with his name, 
where the signature was not intended as that of 
the firm, and the payee was ignorant of the re- 
lation of the parties. 

[Cited in Courve v. Case, 79 Wis. 356, 48 N. 
W. 480.] , 

2. In Massachusetts, when a debtor gives his 
own negotiable bill or note 'for a pre-existing 
debt, it is prima facie evidence of payment. 

[Cited in Bantz v. Basnett, 12 W. Ya. 785.] 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission,] 



3. But this presumption may be rebutted by 
circumstances showing that such was not the 
intention of the parties, — or if the paper accept- 
ed is not binding upon all the parties previously 
liable, — or where there is fraud, concealment, 
misapprehension and great unfairness in giving 
the security. 

[Cited in Ex parte First Nat Bank, 70 Me. 
380.] 

_ 4. Under such circumstances the holder is at 
liberty to surrender the note to the party who 
gave it, or place it on the files of the court for 
that purpose, and will then be entitled to recov- 
er on the original contract. 

This was an action of assumpsit [by Julius 
A. PaJmer and others against William H. El- 
liot and Stanford Hovey] and was submit- 
ted upon an agreed statement of facts. With 
the exception of one or two particulars the 
material circumstances were the same as in 
the case of Bigelow v. Elliot [Case No. 1,399]. 
The points of difference were these: the dec- 
laration in this case contained three counts, 
two of which were the same as those in the 
case above mentioned, namely, one being for 
goods sold and delivered, and the other upon 
an account annexed, which embraced six 
charges. Of these, the first and third were 
included in the note declared on in the third 
count The note was given by the last-nam- 
ed defendant, and bore his signature alone. 
All the goods were purchased by him, and 
the plaintiffs gave to him exclusively the 
credit for the amount included in the note, 
they having no knowlcfdge of the other de- 
fendant's interest in the store or the goods, 
or of the existence of any private agreement 
between the two defendants. Moreover, the 
last-named defendant purchased the goods 
and gave the note without consultation with 
his associate, and without his knowledge. 
As in the other case, the second defendant, 
Hovey, the maker of the note, was defaulted, 
and Elliot pleaded the general- issue. 

It was contended that the defendants wero 
not partners, but the court held this point 
to be decided by the case above referred to, 
and held that the plaintiffs were entitled to 
recover so much of the amount claimed as 
was not included in the note set forth in the 
third count. 

Clark & Smith, for plaintiffs. 
Morrison & Stanley, for defendants. 

CLIPPORD, Circuit Justice. On the pres- 
ent state of facts it is impossible to say that 
Hovey, in signing the note, used the name 
affixed to it as a partnership name. He pro- 
fessed to act for himself, and pledged his 
own credit; and it cleai-ly appears, from all 
the circumstances disclosed in the agreed 
statement of facts, that he signed the note,^ 
using the name affixed to it as his own per- 
sonal designation, and it was so understood 
by the plaintiffs at the time the goods were 
sold and the note given. Two or more per- 
sons carrying on a trade or business may 
adopt the name of one of their number as a 
partnership name, or they may even adopt a 
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fictitious name, and the use of such name by 
jonQ of the company in transacting the proper 
partnership husiness will bind the firm. 
•TPhen the firm name is the same as that of 
one of the individuals composing the firm, 
a material distinction arises, which it be- 
xiomes important to notice, especially if that 
individual member of the firm is also sep- 
arately engaged in a similar pursuit. In such 
eases the mere proof of the signature to a 
bill or note, unaccompanied by any cireum- 
■ stances tending to show that the name affix - 
-ed to it was used and signed as the firm 
name, is not in general sufficient to entitle 
the plaintifie to recover against the firm, and 
some courts and text-writers have held that 
it is not even prima facie evidence that it was 
& transaction appertaining to the partner- 
ship business. Pars. Mer. Law, 177; Manu- 
facturers' & Mechanics' Bank v. Winship, 5 
pick. 11; U. S. Bank v. Binney [Case No. 
16,791]; Miner v. Downer, 19 Vt. 14. Other 
'cases assert the doctrine that when it does 
not appear that the individual whose name 
Is used has been engaged in business on his 
private account, and it appears that the name 
is the firm name, it will be presumed that it 
was used for the firm. Trueman v. Loder, 11 
Adol. & B. 589; Bank of Rochester v. Mon- 
teath, 1 Denio, 402; Bank of South Carolina 
V. Case, 8 Barn. & C. 427; Palmer v. Stephens, 
1 Denio, 479; Miller v. Manice, 6 Hill, 114. 
Applying these principles to the facts of this 
case, it is quite certain that the plaintiffs can- 
not recover upon the third count, as the' 
ngreed statement clearly shows that the de- 
fendant who signed the note used the name, 
not as a partnership name, but as the one 
properly describing himself; and, as both 
parties so understood it, the law cannot give 
any other character to the transaction. More- 
over, these defendants had not adopted any 
firm name whatever, and, what is more, it 
was expressly agreed between them that each 
should purchase goods in his own name and 
on his own separate individual credit, and it 
does not appear that either had ever departed 
from the course which both alike had con- 
tracted to pui*sue. Another consideration pre- 
sented is, whether the plaintiffs may not re- 
cover the whole amount claimed under the 
general counts. Both of the items of charge 
Included in the note are sued for in those 
counts. Whether they can so recover or not, 
depends upon the question whether the note 
in suit was received by the plaintiffs in pay- 
ment of that part of the account for which 
it was given. At common law a promissory, 
note, given for a simple contract debt, does 
not operate as a discharge of the original 
obligation, or constitute a payment of the 
original debt, unless it affirmatively appears 
from the evidence that such was the inten- 
tion of the parties at the time it was given, 
and that is the rule which prevails in most 
of the states composing our Union. But this 
contract was made in the commonwealth of 
JJassathusetts, and the courts of that state 



have adopted a different rule. It is there held 
that, when a debtor gives his own negotiable 
bill or note for a pre-existing debt. It is prima 
facie evidence of payment; and the reason 
assigned for the rule is. that otherwise the 
debtor might be obliged to pay the debt 
twice. Maneely v. McGee, 6 Mass. 143; 
Thacher v. Dinsmore, 5 Mass. 299. Her comts 
also hold that if s.uch bill or note is given for 
a part of the debt, it is deemed payment of 
such part, even though the debt is collateral- 
ly secured by a mortgage. Ilsley v. Jewett, 
2 Mete. [Mass.] 168; Fowler v. Bush, 21 
Pick. 230; 2 Greenl. Ev. § 520. Some excep- 
tions and qualifications have been admitted 
to this rule in the jurisdictions where it pre- 
vails, which it becomes important to notice 
in this investigation. All the cases allow that 
the reception of the bill or note is nothing 
more than prima facie evidence that it was 
received in payment, and they generally ad- 
mit that such prima facie presumption may 
be rebutted and controlled by any circum- 
stances which show that such was not the in- 
tention of the parties. It was so held In Wat- 
kins V. Hill, 8 Pick. 522; and such appears to 
be the settled doctrine in all the jurisdictions 
whose courts of justice have departed from 
the common-law rule upon the subject. Butts 
V. Dean, 2 Mete. [Mass.] 76; Reed v. Upton, 
10 Pick. 522; Jones v. Kennedy, 11 Pick. 125; 
Comstock V. Smith, 23 Me. 202; Gilmore v. 
Bussey, 12 Me. 418. Some courts have gone 
further, and held thaCt the presumption of 
payment may be controlled, not only by the 
agreement of the parties, but by proof of a 
contrary usage, or by any circumstances in- 
consistent with the presumption. Varner v. 
Nobleborough, 2 Me. 121; Descadellas v. 
Harris, S Me. 298. In the course of the nu- 
merous decisions which have grown out of 
the departure from the common-law rule, cer- 
tain exceptions or qualifications td the rule 
have been recognized and established by the 
courts in jurisdictions where the opposite 
rule prevails, to which it may be useful to 
advert on the present occasion, so far as they 
have an immediate bearing upon the ques- 
tion under consideration. One of those ex- 
ceptions is, that if the negotiable paper, 
whether bill or note, was accepted in ig- 
norance of the facts, or under any misappre- 
hension of the rights of the parties, the rule 
that it shall be held prima facie to have been 
received in payment of the pre-existing debt 
does not apply. French v. Price, 24 Pick. 
13. So, if the paper accepted is not binding 
upon all the parties previously liable, it is 
held that the presumption of payment may be 
considered as repelled. Melledge v. Boston 
Iron Co., 5 Cush. 158; Fowler v. Ludwig, 34 
Me. 461. Reference to one other of these ex- 
ceptions will be sufficient at the present time. 
All the well-considered cases agree that, if 
the transaction is tainted with fraud, or if 
it appears that there was any concealment, 
misapprehension, or unfairness, in giving or 
passing the new security, proof of such facts. 
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or any cue of tbem, will be sufflclent to repel the 
presumption, and to entitle tlie creditor to re- 
cover upon the original contract Assuming 
the law to he as stated, of which there can 
he no doubt, it is obvious what the result 
must be in this ease. Both of the defend- 
ants, in contemplation of law, were original- 
ly liable for the charges in the account which 
were included in the note described in the 
writ; and the note itself, as there described, 
furnishes plenary evidence that it was only 
executed and signed by the defendant, who 
is defaulted. And if so, it proves to a dem- 
onstration that all the parties originally liable 
are not bound by the new security; and, 
what is equally decisive of the question, the 
agreed statement shows that the plaintiffs, 
in accepting the note, acted in titter ignorance 
of their rights in the premises, and without 
any knowledge whatever of the actual rela- 
tions which existed between these defendants. 
Without more, these two facts are sufficient 
to repel the presumption that the note was 
received in payment of that- part of the ac- 
count for which it was given. But it also ap- 
pears that it was given under circumstances 
of concealment and great unfairness on the 
part of the defendant who gave it, if not of 
actual fraud, and therefore falls within the 
exception admitted by all the well-consider- 
ed cases upon the subject. Under the cir- 
cumstances, the plaintiffs are at liberty to 
surrender the note to the party who gave it, 
or to place it on the files of the court for that 
purpose, and then they will be entitled to 
judgment for the amount specified in the 
agreed statement, excluding the note, and for 
the amount of the charges for which the note 
was given, with interest on the same from 
the date of the writ, and for their costs. 
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PALMER V. FISKE et al. 

[2 Curt. 14.] 1 

Circuit Court, D. Maine. Sept., 1854. 

New Trial — Excessive Dajiages — Mistake op 

JuBY— Mistake by "Witness— Newlt- 

DiscovERED Evidence, 

1. A verdict in an action on the case for an in- 
jury to the plaintiff's mill, by causing the water 
to flow back thereon, will not he set aside for 
excessive damages, unless the court can see that 
the jury fell into some important mistake of 
computation, or departed from some rule of law 
given to them for their guidance, or made de- 
ductions from the evidence plainly not Varrant- 
ed by it. 

[Cited in Hunt v. Pooke, Case No. 6,895; 
Fuller V. Fletcher, 6 Fed. 130.] 

2. Errors of judgment of the engineer appoint- 
ed by the defendant, in not delineating on the 
plan certain objects which might have tended to 
support the defence, do not afford ground for 
a new trial. 

3. Evidence must be not only in fact newly 
discovered and not cumulative, but the party 

1 [Reported by Hon, B. R. Curtis, Circuit 
Justice,] 



must have used due diligence to discover it be- 
fore the trial, to induce the court to grant a 
new trial. 
[Cited in Plymouth v. Russell Mills, 7 Allen 
441.] 

[Action of trespass on the case by Court- 
land Palmer against John Piske and others.] 

Evans & Paine, for the motion. 
Shepley & Rowe, contra. 

CURTIS, Circuit Justice. This was* an ac; 
tion on the case for unlawfully obstructing 
the waters of the Penobscot river, to the in- 
jury of the mills of the plaintiff. It appear- 
ed at the trial, that some of the defendants 
Were interested in mills on that river, which, 
before the time of the alleged nuisance, had 
been operated by means of a dam, whose 
effect was not complained of. This dam hav- 
ing been destroyed by a flood, the defend- 
ants built another in its place, and the plain- 
tifE alleged that this new dam so obstructed 
the water, as to be injurious to his mills 
above. The jury found a verdict for the 
plaintiff, and assessed the damages at the 
sum of $10,650, Upon the coming in of the 
verdict, the defendants moved for a new trial, 
because the damages were excessive; and, 
subsequently, for newly discovered evidence. 
These grounds are distinct from each other, 
and must be separately considered. And first 
as to the excessive damages. Under the rul- 
ing of the court, damages were to be assessed 
by the jury for the Injury suffered by the 
plaintiff during the year 1849; and as it ap- 
peared that six saws were, during that year, 
under lease to Gulliver & Gilman, the Jury 
were instructed, that no damages could be 
recovered on account of obstruction of those 
parts of the mills, the declaration not being 
so framed as to enable the plaintiff to recover 
for an injury to his reversion. It appeared 
that the mills contained sixteen single saws, 
two gangs, equal to four saws, and small 
machinery, reckoned by the only witness who 
spoke upon this subject, as equal to four 
saws. The whole was equal, according to 
this computation, to twenty-four saws; so 
that striking out the six which were under 
lease, the machinery in the hands of the 
plaintiff, for the obstruction of which he could 
recover damages in this action, was equal to 
eighteen saws. 

The important testimony, bearing directly 
on the question of damages, came from Rob- 
erts, Mayo, and Dean. Roberts hired the en- 
tire mills m 1848, and paid a rent of $20,000 
for that year. He testified. In substance, 
that during the year 1848, he was so much 
troubled by "backwater, that he hired other 
mills in the spring of 1849; that the back- 
water was the cause of his declining to hire 
these mills in 1849; that during that year a 
sluice way was made for carrying off the 
edgings, and this relieved the difficulty in 
part, and that he retm-ned to these mills in 
1850, and hired them for $14,000. That this 
difference between $14,000 and $20,000 wa& 
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principally owing to backwater. Mayo, who 
was the plaintifE's agent for managing the 
mills, testified that in 1848 he got about $20,- 
000 net rent for the mills, and in 1849 about 
$4,000; that in 1850, after building the sluice 
way and making some other improvements, 
he rented the mills for $14,000; and that he 
knew of no cause for this difference except 
backwater. Dean, the agent of the Still- 
water Canal Company, whose locks are in 
the immediate neighborhood of these mills, 
and who said he was well acquainted with 
them, gave an opinion that the annual value 
of each saw was diminished by backwater 
$200 per annum. It was argued at the 
trial, 'on behalf of the plaintiff, that as he got 
$20,000 for the mills in 1848, and only $4,000 
in 1849, his damages were $16,000. On the 
other hand, as the mills rented in 1850 for 
$14,000, it was urged that the damages for 
1849 could not be greater than $6,000, even 
if the diminution of rent was attributable 
solely to the act of the defendants, which was 
denied. It is manifest the Jury did nuc 
adopt either of these views, for they allowed 
the plaintiff something more than $6,000, ex- 
clusive of interest, and much less than $16,- 
000. It is clear, also, that they did not adopt 
the opinion of Dean, for they have fixed the 
annual injuiy to each saw in the possession 
of the plaintiff at a much higher sum than 
$200. 

Now what I have to determine npon this 
motion is, not whether I should have found 
this verdict, but whether I can clearly see 
that the jury must have fallen into some im- 
portant mistake in computing the damages, 
or must have departed from some rule of law, 
or have made deductions from the evidence, 
which are plainly not warranted by it. To 
assess the damages in this case, was not only 
within the exclusive province of the jury, but 
it was a matter to be deduced by them from 
evidence, which, when carefully examined, 
did not afford any precise data upon which to 
found a computation. Take, for instance, the 
view presented by the plaintiff, that he was 
entitled to $16,000, because he got $20,000 in 

1848, and only $4,000 in 1849, for the use of 
these mills. It was for the jury to consider 
whether this difference was attributable sole- 
ly to the act of the defendants, or partly to 
other causes, such as the scarcity of logs, the 
state of the water, and the consequent difil- 
culty of getting logs to the mills at the usual 
times, as well as the obstructions of the water 
below the plauitiff's mUls, by other causes 
than the defendants' dam. Upon the evidence 
in the case, it was certainly competent for 
the jury to find, as they have found, that the 
mills were not lessened in value $16,000 in 

1849, by the tort of the defendants. On the 
other hand, it was to be considered by them 
whether $14,000 for which the milUs were 
rented in 1850, was the true annual value in 
1849, notwithstanding the backwater, and 
that if the plaintiff got but $4,000 that year, 
it was not attributable to the defendants. 
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They might have come to that conclusion up- 
on the evidence; but I am not prepared to say 
they could come to no other conclusion con- 
sistently with the evidence. In 1849, expen- 
sive improvements were made; the railway 
and sluice were built, and great quantities of 
edging were cleared out and obstructions re- 
moved. It was this altered state of things 
which, as Roberts testified, induced him to 
hire the miUs in 1850, and pay for their use 
$14,000, and the jury may therefore have con- 
sidered, that the value in 1850 was not a fair 
criterion by which to test the value in 1849. 
They may have thought that in 1849 the plain- 
tiff's mills wereehoked up by edgings and saw 
dust, deposited by reason of backwater caused 
by the defendants, and that the $4,000 which 
plaintiff actually got for the use of the mills 
that year was all they were worth; that it 
was necessary to make large expenditures, 
and new permanent works to restore their 
value even in part, and that the increased rent 
of $14,000 obtained in 1850 was fairly attrib- 
utable to an increased value of the mills by 
reason of these expenditures. So, too, they 
may have thought the opinion of Dean, that 
the annual value of each saw was diminished 
by backwater $200, was not a sound opinion; 
that it was but an opinion, which they were 
not bound to adopt; and that the actual dim- 
inution of rents- -was a fact of greater 
"weight and more to be regarded than any 
opinion. It -is impossible for me to know 
what view was actually taken by the jury of 
the evidence; but to set aside their verdict I 
must be able to see clearly that no view, 
consistent with the evidence, could have been 
adopted by them, in rendering this verdict; 
and this I do not see. There was evidence 
tending to show that the damages were some- 
where from $6,000 to $16,000; there was oth- 
er evidence tending to show that the damages 
did not exceed $4,000; the jury have found 
them, together with about three years' Inter- 
est, to be $10,650. They were instructed to 
strike out the six saws let to Gulliver & Gil- 
man, and allow such damages as would com- 
pensate the plaintiff for the diminution in the 
annual value of the residue of the mill in 1849, 
occasioned by any backwater unlawfully rais- 
ed by the defendants. This instruction is not 
objected to. In a matter so indeterminate, 
and so necessarily dependent on the judgment 
of the jury, and where I cannot say they had 
no evidence on which to rest their conclusion, 
or from which they might have fairly deduced 
the sum they fixed, I cannot disturb their 
verdict, though it is for a larger sura than my 
judgment would have led me to find. 

The motion for a new trial for newly dis- 
covered evidence rests upon several distinct 
grounds. The first may be stated, generally, 
as follows: In preparation for the trial, the de- 
fendants allege, that they employed an engi- 
neer to make a plan of the river, and lay 
down on it all material points and objects, 
which in his judgment could have any bear- 
ing on the case. He made a plan which was 
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used at the trial. It is now alleged that, 
through an error of judgment, he failed to lay 
down on Ms plan certain obstacles to the pas- 
sage of the water, which, if they had been 
properly delineated, would have had a ten- 
dency to prove that the state of the water at 
the plaintiff's mill was not attributable to the 
defendants' dam. 

I do not think this can be brought within the 
rules as to newly discovered evidence. In the 
first place the objects were in existence, and 
must have been seen by any one who examin- 
ed the river, as the defendants' engineer did, 
just before the trial. It is not, that the ob- 
jects themselves are newly discovered, but 
that their bearing and importance in the cause 
have become differently appreciated. But 
this cannot entitle a party to a new trial. It 
is urged that having employed a skillful sur- 
veyor and given him proper instructions, if he 
failed to exhibit on the plan important facts, 
the defendants are in no fault and ought not 
to suffer- But it must be remembered that 
the bearing and effect of these objects upon 
the case is matter of opinion and judgment; 
that whether it would be for the interest of 
the defendants to exhibit them was also a 
matter of opinion and judgment; that the de- 
fendants chose to rely in all such particulars 
upon the judgment of the engineer whom 
they employed. They had the benefit of his 
honest judgment, and acted on it It is too 
late for them now to say he judged unwisely. 
Suppose counsel, having the means of proving 
a fact, judges it to be immaterial, or not 
useful to his client, and therefore does not ex- 
hibit the evidence of It. No one has suppos- 
ed his client could have a new trial because 
it turns out that he was mistaken. Besides, 
this evidence, if admitted, would be clearly 
cumulative. There was much evidence In the 
case having the same tendency, and one of 
the principal grounds of defence was rested 
on it. Verdicts are not set aside, to let in 
even newly discovered evidence, the only ef- 
fect of which would be, to strengthen an ar- 
gument founded upon evidence which was 
submitted to the juiy. The testimony of 
Oummings and Heald is also relied on. No 
explanation is given why their testimony or 
depositions were not produced at the trial. 
In May last, they resided in Michigan; but 
when they removed from Orono, where they 
had previously lived, does not appear. For 
aught that is shown, they were within reach 
of the process of the court at the time of the 
trial. They used a part of the saws in the 
plaintiff's mill in 1849. Very slight inquliy 
would have informed the defendants of this 
fact before the trial, if some of them did not 
know it If they were then residing in Orono, 



they were in the immediate vicinity of some 
of the defendants. If they had then removed 
to Michigan, there could have been no difOL- 
culty in addressing them and making the nec- 
essary inquiries, and learning from them 
what they could testify. One of the defend- 
ants has made affidavit that their testimony 
is newly discovered. When and how it was 
discovered, and whether the defendants, or 
some of them, did not know before the trial, 
all that put them on inquiry after the trial, is 
not stated. The circumstances are very strong 
to show that they did; and that though it is 
doubtless true, that their evidence was in 
fact discovered after the trial, yet with the 
use of due diligence it might have been had 
at the triaL But if this were otherwise, their 
evidence is merely cumulative or not material. 
So far as it has a tendency to show that 1849 
was a bad year for mills on that river, or that 
other causes than the defendants* dam af- 
fected the value of the plaintiff's mill in that 
year, their testimony is cumulative. They 
speak to facts much relied on by the defend- 
ants at the trial, and concerning which evi- 
dence was offered. So far as their depositions 
relate to the terms on which they had the use 
of a part of the saws, it is not in conflict with 
the- evidence of Mayo. They say that under 
a verbal license from Mayo they used as 
many of the saws as they thought fit, up to 
September, 1849, and during the residue of 
the year, agreed to use more saws, paying so 
much a thousand for what they sawed. They 
do not say that Mayo got more than §4,000 
from the mill that year, nor that the Income 
did not depend on the amount sawed, nor that 
they had such a lease of the mills as to turn 
the plaintiff's estate into a mere reversionary 
Interest, or that his claim should be, for for- 
cing him to let at a reduced rent On the con- 
trary, they confirm the statement of Mayo, 
that the income depended on the amount saw- 
ed, and that consequently the damage from 
backwater was suffered by the plaintiff, and 
not by these persons who used the saws under 
the parol license of the character they de- 
scribe. 

These are the principal grounds of the mo- 
tion; some other less important matters, such 
as the clause in the lease to Roberts concern- 
ing edgings, which it was admitted was at the 
trial and not read by the defendants, and 
which would have been of very slight impor- 
tance if read, need not be noticed in detail. 
The result is, that the motion for a new trial 
is denied, and judgment is to be rendered on 
the verdict 
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Afpreightmest— Chapter Paktt — CostroIi bt 
OwSEH— Lies ox Cargo. 

1. When the owner of the ship which is char- 
tered, employs, pays and supports the master 
and crew, retains the control and navigation of 
the vessel, by means of the master, and is an- 
swerable for his conduct; a special ownership 
does not pass to the charterer, although the 
terms of the instrument are "let and hired," 
and although the freight is a gross sum, and 
consequently the owner has a lien on the cargo 
for the freight. This is the general rule: to 
which there may be exceptions. 

[Cited in Certain Logs of Mahogany, Case No. 
2,559; Richardson v. Winsor, Id. 11,795.] 

[Cited in brief in Harding v. Souther, 12 
Cush. 314. Cited in Robinson v. Chitten- 
den, 69 N. Y, 528.] 

2. If the charterer at the foreign port refuses, 
or is unable to load the ship back, the master 
may take a cargo from others, on such terms as 
he can; and the owner will have a lien on such 
cargo, not for the freight stipulated in the char- 
ter party, but for the freight agreed upon with 
the master; and if the bills of loading stipulated 
to carry the goods freight free, the master act- 
ing bona fide, the owner is bound; and his rem- 
edy is on the charter party, against the charter- 
er. 

[Cited in Shaw v. Thompson, Case No. 12,- 
726.] 

3. If the charterer buy the cargo at the for- 
eign port, under an agreement with A., the per- 
son who loaned him the money to buy it with, 
to give him a lien on the goods for his security, 
and indorse the bills of loading to him; A. is 
the owner of the goods, and the bUI of loading 
being that no freight is to be paid, A- is not 
bound to pay any freight. 

This "was an action of indebitatus assump- 
sit, to recover back: §10,000 paid by the plain- 
tiffs' agents to the defendants, as freight, 
upon certain goods brought in the ship Amer- 
ica, from Calcutta to Philadelphia, which the 
plaintiffs insist were not liable to pay freights 
The facts of this case are stated at large in 
the opinion of the court 

For the plaintiffs, it was contended: (1) 
That the goods shipped by Chambers, being 
pledged by him to the plaintiffs, as a security 
for the money advanced by the plaintiffs for 
the purchase of theni, the plaintiffs stand be- 
fore the court in the character of mortgagees, 
with a mere equity of redemption, or result- 
ing trusli remaining in Chambers, for any 
surplus after the pledge was fully discharged: 
consequently, the goods were not subject, as 
the property of Chambec^, to the stipulations 
of the charter party. No freight was due by 
the plaintiffs for the carriage of these goods, 
because the bill of lading signed by the mas- 
ter, the agent of the owners, acknowledges 
that the freight had been paid at Calcutta, 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
supreme court of the United States, under the 
suoervision of Richard Peters, Jr., Esq.] 

2 [Reversed in S ^Vhe.at (21 U. S.) 605.] 



or, in other words, it stipulated that the 
goods should be transported free of freight. 
Freight is bottomed on contract, and where 
that is express, as it is in this case, none can 
be implied- The master, in a foreign coun- 
try, has power to bind the owners, in relation 
to the use of the ship, and to take goods or 
freight, on such terms as he can obtain them; 
and if he is so situated that he must either 
return empty, or take in a cargo upon very 
reduced terms, or even for no freight at all; 
if he act honestiy, with a view to the inter- 
est of the owners, they are bound by his con- 
tract. It is not pretended that this transac- 
tion was tainted with fraud, or unfairness of 
any kind. If the plaintiffs had not enabled 
Chambers to fill up the ship, she must have 
returned half filled only, to the ruin of the 
charterer, and the consequent destruction of 
his ability to pay the sum stipulated, in the 
charter party. That this advance would not 
have been made, except on the" terms that 
were agreed upon, is undeniable. It was then 
to the advantage, certainly not to the injury 
of the owners, that this contract was entered. 
Into by the master. Abb. Shipp. 131. (2). 
The defendants had no lien upon these goods 
for the whole, or any part of the sum stipu- 
lated by the charter party to be paid by 
Chambers, because, by the terms of that in- 
strument, the possession of the vessel was 
transferred, to the charterer, and where the 
owner has not possession of the ship, he can 
have no lien upon the goods for freight In 
this case, the sum to be paid by the charterer 
was a gross sum, which was to be paid for 
the hire of the ship, rather than as freight 
for the carriage of goods; for the stipulated 
sum must have been paid by Chambers; al- 
though the ship had returned empty. Parish 
V. Crawford, 2 Strange, 1251, has been over- 
ruled repeatedly. James t. Jones, 3 Esp. 27; 
Mackenzie t. Rowe, 2 Camp. 482; Paul T. 
Birch, 2 Atk. 621; Hutton v. Bragg, 2 Marsh. 
339; Phillips v. Rodie, 15 East, 547; Holt 
Shipp. 177; Frazer v. Marsh, 13 East 238; 
Trinity-House v. Clark, 4 Maide & S. 288; 
7 East 227; Hussey v. Christie, 9 East 426. 
(3) If these goods , were liable for freight, 
they were only so for such a proportion of 
the whole sum, as those goods bore to the out- 
ward, as well as the homeward cargo; or, in 
other words, to about one-fourth of the whole 
sum. 

For the 'defendants it was answered: (1) 
That these goods were shipped as the proper- 
ty of Chambers, on his account, and at his 
risk. He and the captain then could by no 
contrivance exempt them from the terms of 
the charter party. The maste: can in no ease 
vary from, or change the terms of the char- 
ter party. Those powers which he may exer- 
cise as master, under an implied authority, do 
not exist where they contravene the terms of 
the charter party which are o'bligatory upon 
him and all others who deal with him, par- 
ticularly those who, like the plaintiffs, had 
notice of the charter party. The captain can- 
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not release or depart from the charter party, 
if it be made by bis owners. Beau. L. M. 
138; Abb. Shipp. 245; Hunter v. Prinsep, 10 
East, 378,- 389. (2) The owners hired, fed 
and paid the crew, and were liable for their 
conduct. They retained a part of the cabin 
and hold of the ship. The entire manage- 
ment, control and navigation of the ^ip re- 
mained with the captain as agent of the own- 
ers. Where these circumstances concur, the 
weight of authority, in favour of the right of 
lien for freight, gi-eatly outweighs those cited 
on the other side. Holt, Shipp. 169-176; Par- 
ish V. Crawford, 2 Strange, 1251. Phillips v. 
Rodie, and Bu-ley v. Gladstone £3 Slaule & S. 
215] cited on the other side. Fletcher v. 
Braddick, 2 Bos. & P. (N. R.) 185; Saville v. 
Campion, 2 Barn. & Aid. 503; Oliver v. 
Greene, 3 Mass. 133; Kleine v. Gatara [Case 
No. 7,869]; aiclntyre v. Bowne, 1 Johns. 239; 
2 Johns. 346; [Hooe v. Groverman] 1 Oranch 
[5 U. S.] 236; Hooe v. Groverman, 1 Cranch 
[5 U. S.] 215. 

Upon the cases cited by the plaintiffs' coun- 
sel, it was remarked, that none of them, ex- 
cept Hutton V. Bragg, 2 Marsh. 339, touch 
the question of liens, but merely the responsi- 
bility of the owners, for an alleged miscon- 
duct in the captain. 

WASHINGTON, Circuit Justice. This is 
an action of assumpsit to recover back mon- 
ey paid by the plaintiffs to the defendants, 
which, it is alleged, they ought not in equi- 
ty and good conscience to retain. The facts 
of the case are the following: On the 23d 
of October, 1818, the defendants, by charter 
party under seal, let, and Hugh Chambers, 
the other party, took and hired the ship 
America, of which the parties of the first 
part were owners, to freight, for the voyage 
afterwards described. The defendants cove- 
nant that the ship shall be staunch and 
strong, well and sufficiently fitted, manned 
and furnished with all things needful for 
her on her intended voyage, and provisioned 
for eighteen months, and fully and properly 
armed with large and small arms, with suf- 
ficient ammunition for the same; and that 
she shall, on or before the 15th of November 
following, be in readiness at the port of 
Philadelphia, to receive and take on board, 
and shall there, when tendered within reach 
of her tackle, receive and take on board all 
such lawful goods as the charterer may 
think proper to ship, not exceeding what she 
can reasonably stow over and above her 
tackle, &c. and the privileges reserved for 
the master, and first and second officers, 
and the lading of the dollars to be shipped 
by the owners; that she shall, on being load- 
ed and dispatched, set sail, on or before the 
30th of November, from said port, and pro- 
ceed to Madeira, and shall there make a true 
delivery of such parts of her cargo, as shall 
be there deliverable, to such persons as the 
same shall have been consigned to; and the 
same being so unloaded, the said ship shall 



take on board all such goods as shall he ten- 
dered within reach of her tackle, by or for ac- 
count of the charterer, not exceeding as 
aforesaid; and as soon as loaded, she shaH 
set sail, and directly proceed on her voyage 
and put into the port of Bombay, and shall 
at the option of the charterer or his agents, 
be allowed also to put into Calcutta, and de- 
liver her cargo, and take in returns there* 
and, at the said ports of Bombay and Cal- 
cutta, shall unload all such goods as shaU 
remain on board, and relade such goods a? 
the charterer, his agents or assigns shaU 
think fit to take on board, not exceeding as 
aforesaid; and the lading for account of said 
owners, in respect of the returns of said 
funds, in dollars, to be shipped by them; 
and the said ship shall, with her said retura 
cargo, sail and proceed back to Philadelphia, 
and there deliver to said charterer, or his as- 
signs, the full and entire cargo laden on 
board at Bombay and Calcutta, for his ac- 
count; and then the voyage shall end. It is 
further agreed, that the owners shall load 
on board said ship, for said voyage, $15,000, 
to be invested in goods in India, in like 
manner as the rest of the cargo in general, 
and that they shall be chargeable with 
freight on the returns thereof, at the rate 
of $50 per ton, and that the commission to 
be allowed the supercargo shall be five per 
cent, on the amount of the investment in 
India. The charterer to furnish the need- 
ful cabin stores for the supercargo, master, 
and officers of the ship for said voyage, and 
the owners are to allow and pay the sum. 
of $1,500; and also the cabin shall belong to 
the charterer, excepting the state rooms, in 
which the master and officers shall sleep. It 
is further agreed, gi*anted, and reserved, that 
the master shall have a privilege of six 
cubic tons freight free; the first officer a like 
privilege of three cubic tons, and the second 
officer a like free privilege of two cubic tons. 
The charterer covenants that he will pay all 
the port charges and expenses of the ship 
abroad and at Philadelphia; until she shall 
have discharged her return cargo, excepting- 
the sea stores, wages of the master, officers 
and crew, and the repairs and outfits of the 
ship, with all which she is chargeable; one 
hundred and twenty working days in all are 
allowed for the loading and unloading said 
ship at the ports of loading and delivery, 
and for every detention over and above said 
one hundred and twenty days, the charterer 
to pay $75 per day; and the charterer fur- 
ther covenatits, that he will cause the ship 
to be loaded at Philadelphia on her being 
in readiness to receive her cargo there, and 
re-loaded at Madeira, and at Bombay and 
Calcutta, in the manner above expressed, 
and that he will pay to the owners, on the 
return of the ship to Philadelphia, and be 
fore the discharge of her cargo, in approved 
notes, not exceeding ninety days from the 
time she shall be ready to discharge, the 
clear sum of $30,000, and the further sum of 
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$2,000, if she -shall have proceeded to Cal- 
cutta, for the hire and freight of said ship 
for said voyage. The ship sailed from Phil- 
adelphia, and on her arrival at Madeira, she 
discharged her cargo, or a part of it, and 
tool! in a quantity of wine on account of dif- 
ferent shippers, and then proceeded to Bom- 
hay, and afterwards to Calcutta, at which 
places, respectively, she landed parts of her 
outward cargo. The charterer finding him- 
self at Calcutta involved in an unprofitable, 
if not ruinous enterprise, and having no 
funds to enable him to load the ship baclc to 
Philadelphia, took on board goods belonging 
to different shippers, for which the master 
signed bills of lading, stipulating for the 
payjnent of freight at various rates, as were 
agreed upon between him, or by the char- 
terer and the shippers. These shipments, to- 
gether with the cargo from Madeira, which 
could not be disposed of, occupied rather more 
than half the tonnage of the vessel. For the 
purpose of getting her filled for her return 
voyage. Chambers applied to, and obtained 
from the plaintiffs, an advance of £8,042. Ss. 
4d, sterling, which was invested in a cargo 
sufficient to occupy the other half of the ton- 
nage of the ship, and which he pledged to 
the plaintiffs as a security for the payment 
of two bills of exchange, drawn by him on 
Grants and Stone of this city, amounting 
together to the above sum; and to render the 
pledge adequate to its object, it was agreed 
between Chambers and the plaintiffs, that 
the cargo should be consigned to Messrs. 
Willings of this city, freight free, to dispose 
of for the purpose of reimbursing the plain- 
tiffs their advance, in case the bills should 
not be paid. In pursuance of Ihis agree- 
ment, the master signed bills of lading for 
the goods, as shipped by Hugh Chambers on 
his account and risk, to be delivered to 
Messrs. Willings, "freight for the same being 
settled here;" which bills of lading, togeth- 
er with an invoice of the goods shipped by 
said Chambers, and consigned as above, 
were indorsed by Chambers, and enclosed by 
the plaintiffs to Messrs. Wiiungs, in a letter 
bearing date the 19th of September, 1S19. 
In this letter, they state that this consign- 
ment had been handed to them by Cham- 
bers, as a pledge for the payment of the 
above bills, and request of the Messrs. Wil- 
lings to deliver over the goods to Chambers 
in case the bills should be paid, or they 
should be satisfied that they would be so 
when at maturity; otherwise to retain the 
goods, and dispose of them for their secu- 
rity and reimbursement. They add, that 
their sole object In making the advance to 
Chambers was to enable him to earn some- 
thing towards the amelioration of a most 
ruinous voyage; and that they have no 
chance of reimbursement but out of the pro- 
ceeds of the goods, and then only under the 
conditions on which they have been shipped, 
viz. that they pay no freight. On the arri- 
val of the America at the port of Philadel- 
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phia, the defendants applied to Chambers 
for the performance of his covenant to de- 
liver them approved notes for the stipulated 
freight, to which he answered, that he was 
unable to do so; upon which the defendants 
claimed freight upon tiie above goods, before 
they would deliver them to the consignees. 
This the consignees refused to pay, unless 
they should be compelled to do so in order 
to obtain possession of the goods, which they 
demanded. The demand being refused, the 
Messrs. Willings paid to the defendants §10,- 
000 on account of Palmer, but under protest, 
and obtained possession of the goods; it be- 
ing understood between the parties that the 
right of the defendants to retain the goods 
for the freight, should be subject to judicial 
inquiry and decision. 

The jury under the agreement of the coun- 
sel, and by the direction of the court, have 
fotmd a verdict for the plaintiffs for §10,- 
510, being the sum and interest paid on ac- 
count of the plaintiffs to the defendants by 
the Messrs. Willings, subject to the opinion 
of the court upon the whole evidence. If 
that opinion should be with the plaintiffs, 
then judgment to be entered for them; if 
for the defendants, judgment for them: and 
it was further agreed, that in the latter case, 
the judgment shall be considered as con- 
eluding the plaintiffs only as to the matter, 
that the defendants had a right to retain the 
goods on board the America, consigned to 
the Messrs. Willings for the payment of 
freight in the charter party, but not as to 
the quantity of freight which the said goods 
ought to pay, or be liable for. It was fur- 
ther agreed, that, at the option of either par- 
ty, a case shall be made, to have the effect 
of a special verdict 

The only question in the cause is, whether 
these goods were bound to pay freight for 
their carriage from Calcutta to this port? 
And this will depend upon the correct de- 
termination of the two following questions, 
into which the general one may be consid- 
ered as resolving itself: (1) What is the gen- 
eral rule of commercial law as to the opera- 
tion of a charter party in transferring a spe- 
cial ownership and possession of the ship to 
the charterer; and how does the rule, what- 
ever it may be, apply to this charter party? 
If unfavourable to the interest of the char- 
terer, then (2) are there any, and which cir- 
cumstances in this case, to exempt the plain- 
tiffs from the consequences of the rule? 

1. The necessity of pursuing the first sub- 
ject of inquh^r to its legal result, depends 
upon this; that the lien of the owner for his 
freight depends upon his possession of the 
goods chargeable with it, and this again de- 
pends upon his possession of the ship in 
which the goods were carried. If by the 
operation of the charter party such owner- 
ship passed to the charterer, as it is contend- 
ed it did by the plaintiffs' counsel, then the 
defendants had no right to detain the goods 
for the freight, nor to retain the money paid 
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by the plaintififs for the purpose of obtaining 
possession of what was unlawfully withheld 
from them; and, consequently, the plaintiffs 
are entitled to recover back the money so 
paid with interest. If, on the other hand, 
the possession remained with the owners of 
the ship, notwithstanding the charter party, 
as is contended by the defendants; then they 
had a right to detain the goods for the 
freight, and judgment must be given in their 
favour, unless there are circumstances in 
this case to exempt the plaintiffs from the 
consequences of the rule. 

In the examination of the first question, 
the court will pass in review aU the eases 
which were cited at the bar; and if they can- 
not be reconciled, we shall endeavour to ex- 
tract from them the rule which seems to be 
the best supported by tlie principles of com- 
mercial law. The cases relied upon by the 
counsel for the defendants, in support of their 
right to retain the goods until the freight 
should be paid, will first be examined. Par- 
ish V. Crawford, 2 Strange, 1251, was that 
of a charter party, by which Crawford, the 
defendant, hired the ship to Fletcher, for 
the voyage in question, for a certain sum, for 
freight, and Fletcher was to have the bene- 
fit of carrrying a cargo; the owner appoint- 
ed the master, and covenanted for his good 
behaviour, and for the condition of the ship, 
and the moidores, for the non-delivery of 
which the action was brought against the 
general owner of the ship, were taken on 
board by the master, to whom the freight 
was paid. The court decided, that the own- 
ership of the vessel was not parted with 
by the chartCT party, as the owner cove- 
nanted for the condition of the ship, which 
was navigated and managed by a master ap- 
pointed by himself, for whose good behaviotu? 
he was answerable. This case has beeh dis- 
paraged by the plaintiffs' counsel, who con- 
tend, that it has been overruled in England 
by other cases which have been decided long 
since the American Kevolution. The cases 
which it is supposed have overruled it, are 
James v. Jones, 3 Esp. 27, and Mackenzie v. 
Rowe, 2 Camp. 4S2; but as neither of these 
cases state the terms of the charter party, it 
is impossible to say, whether they interfered 
in any manner, and how far, with the deci- 
sion in the principal case. In Phillips v. 
Rodie, 15 East, 547, the ship was hired for a 
certain voyage, out and home, for so much 
freight per ton, with a covenant to pay for 
dead freight, if the charterers should not 
fill the ship as they covenanted to do. The 
owner covenanted to carry, and to deliver the 
goods shipped, and to bring back the return 
cargo. It was decided that the goods, which 
were brought back on the return voyage, 
were liable for the freight due for their car- 
riage, (which they could not be, if the pos- 
session of the vessel passed by the charter 
party;) but that they were not bound to pay 
for dead freight and demurrage. Birley v. 
Gladstone, 3 Maule & S. 2i5, was, in princi- 



ple, the same as Phillips v. Rodie, the char- 
ter party containing the usual covenants by 
the owner, as to the condition of the ves- 
sel; the taking in, carrying and landing the 
outward cargo, and bringing back a return 
cargo; freight payable by the ton. The deci- 
sion was the same as in the preceding case. 
Fletcher v. Braddick, 2 Bos. & P. (N. S.) 185, 
was the case of a ship chartered to gov- 
ernment. By the charter party, the owner 
let the ship to hire to the commissioners of 
the navy, to serve as an armed vessel, for 
sis months, or longer if desired. The de- 
fendant, the owner, covenants to furnish the 
crew, the master, mate and surgeon; and to 
pay and victual them; to have her fully re- 
paired and supplied with stores; the master 
to obey the orders which should be given 
to him by the commander, to be put on board 
by the government; freight, payable so much 
per tonnage of the vessel; the owner to keep 
her so fitted and provided that the public 
service should not suffer, and to cause her to 
be cleansed, if required. It was decided that 
the ship belonged to the owner, notwith- 
standing the charter party. "She was navi- 
gated," says the judge, "by a master and 
crew provided and paid by lie owner, and it 
is diflicult to say that she is not his ship; with 
regard to all the world, except the commis- 
sioners." "The master and crew had posses- 
sion of her, and the owner is not exonerated 
on account of his agreeing to take a com- 
mander on board; it is doubtful if he had 
anything to do with her navigation." Saville 
V. Campion, 2 Bam. & Aid. 503. By the 
charter party, the owner covenants that the 
ship, being tight, &c. manned, &c. and prop- 
erly victualled, the master should receive 
and take on board the goods of the char- 
terer, and sail to Madeira, and receive and 
take on board other goods there; from thence 
she should proceed to Calcutta, and there the 
master should deliver the goods, and receive 
and take on board other goods, and then re- 
turn to London, and there deliver the home- 
ward cargo; that such passengers, as might 
be required by the charterer, should be con- 
veyed in the ship, and that all the cabins, 
except one, should be at his disposal. The 
charterer agreed to send goods alongside the 
ship, and to receive them from alongside; 
there was a special clause providing that 
the charterer might appoint a person to go out 
and home as supercargo, and to take upon 
him the authority of the master, in the stow- 
age of the cargo, but in no other respect to 
interfere with his duties without leave. The 
owner claiming a lien upon the cargo for 
the freight, the court decided that the char- 
ter party contained nothing in its language 
or its objects, which imported that the char- 
terer was to have possession of the ship; 
that it was a contract for the carriage of 
goods, and not for the ship itself; therefore 
the ship owner was in possession of the ves- 
sel and goods, and as such, had a right of 
lien for the freight. 
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For the plaintiffs, the following cases are 
relied upon: , Paul r. Birch, 2 Atk. 621. By 
the charter party the ship was hired to the 
charterer, for a certain voyage, at a certain 
sum per month, and the goods to be put on 
board were made liable to the owner for the 
freight The charterer was at liberty to put on 
board such master and mariners as he pleas- 
ed. At the outward port, the charterer took on 
board a cargo from different shippers, at a cer- 
tain freight per ton. Lord Hardwicke decided, 
that as between the owner and the charter- 
er, the charter party was such a specific lien 
on the goods, as to subject them to the pay- 
ment of the freight which they had incurred 
for their carriage. Vallejo v. Wheeler, Gowp. 
143, was a case of barratry, which turned 
upon the question, who was the. owner for 
the voyage? Darwin, the charterer, appoint- 
ed the master, and the opinion of the court 
was, that the charterer was owner pro hac 
vice. In the case, of Frazer v. Marsh, 13 East, 
238, the owner, by charter party, let the ves- 
sel to the then master, for a number of voy- 
ages, at a certain sum, who afterwards or- 
dered her stores, which the plaintifiE furnish- 
ed, and for which the action was brought 
against the original owner. But the court 
decided, that during the continuance of the 
lease, the relation of master and owner 
ceased, as between the parties to the charter 
party, the latter having divested himself by 
that instrument of all control and possession 
of the ship, for the time being, in favour of 
another, who had all the use and benefit of 
it; and that therefore the owner was not 
liable for the acts of the charterer, who ceased 
to be his servant. Trinity-House v. Clark, 4 
Maule & S. 28S, involved a question of owner- 
ship, and consequent responsibility for tolls 
and other dues incurred by a ship chartered 
by the defendant to government, for a trans- 
port, during the service for which she was 
chartered. The charter party grants, and to 
hire and freight lets the ship, to take oa 
board soldiers, &c. to land them, and to 
receive others as should be directed, the ship 
to continue in service for a specified time, or 
longer if required; that she shall be provided 
and manned in the way specified, and pro- 
visioned during her employment; freight, so 
much per ton, to be paid on a certificate of 
the navy commissioners of the good behav- 
iour of the captain, and of his obedience to 
orders; a cabin reserved for the master and 
mate, and a place for the crew. The comt 
were of opinion that upon the terms of the 
charter party, and the purpose, the possession 
passed to the crown during the term of serv- 
ice, and that the owner was not liable: Hut- 
ton V, Bragg, 2 Marsh. 339, is the case which 
the plaintiff's counsel have mainly relied up- 
on. The owner of the ship let her out to a 
freighter, for a voyage from London to the 
Cape of Good Hope, and thence back to Lon- 
don. It was stipulated that the master 
should reseiTe the cabin for his sole use, and 
for the accommodation of his crew and' 



stores, and that the freight, which was a 
gross sum for the whole voyage, was to be 
paid by bills, drawn during the voyage, or 
upon the return of the vessel. The return 
cargo consisted partly of goods shipped by 
different persons, for which the master signed 
the usual bills of lading, the goods to be 
delivered on paying freight to the charterer;, 
and partly, of seventy pipes of wine, shipped 
on account of the owners, and consigned to 
them, which the owner insisted upon his right 
to retain, until the freight was paid. Ther 
court decided against the lien of the owner, 
on the ground that he had not pc^session 
of the wine because he had parted with the 
possession of the ship; "the master and crew 
were bound," say the court, "to obey the 
orders of the charterer, and the sum to be 
paid was rather as rent for the hire of the 
ship, than freight" 

Upon these cases, it may be proper to make 
the following observations. Paul v, Bireb 
decides nothing in relation to the general 
question, inasmuch as the right of lien was" 
maintained upon the- ground of its being 
specially reserved by the very terms of the 
charter party, and it would be strange if it 
had been otherwise, as the master and crew 
were appointed by the charterer, and were 
consequently his servants. Such too werer 
the cases of Vallejo v. Wheeler, and Frazer 
V. Marsh. Trinity-House v. Clark can scarce- 
ly be distinguished, either by the terms of 
the charter party, or the purpose for which 
the vessel was hired, from the case of Fletch- 
er V. Braddick; and they may therefore be 
considered as neutralizing each other. Hut- 
ton V. Bragg proceeded, in some measure at 
least (as well it might) on the circumstance^ 
that the master and crew were bound to 
obey the orders of the charterer; and in this 
respect it resembles the two cases before 
noticed of Paul v. Birch, and Vallejo v. 
Wheeler. On the other hand, the cases of 
Parish v. Crawford, Phillips v. Rodie, Birley 
V. Gladstone, and Saville y. Campion are bot- 
tomed upon the circumstances that the own- 
er appointed, fed, and paid the master and 
crew, and bound himself for their good be- 
haviour, and that the entire management 
and navigation of the vessel during the voy- 
age was vested in the master so appointed 
and paid. And it seems to be perfectly rea- 
sonable that the master, who Is employed 
and paid by the owner, and for whose con- 
duet the owner is responsible, should be con- 
sidered as his servant, and subject to his 
orders; unless there be particular stipula- 
tions in the charter party which may fairly 
be construed to dissolve this connection be- 
tween them. But if the connection continues^ 
the possession of the master is to be con- 
sidered as being that of owner. 

Upon comparing the above cases with each 
other, it would seem that those which favour 
this construction greatly outweigh in num- 
ber, as well as in sound commercial princi- 
ples, those which are brought to oppose 
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them; nevertheless, it may be concluded, 
from what is said by a late work written by 
Holt on the law of shipping, that the ques- 
tion which we have been discussing, is yet 
unsettled in England; and that it is to be 
decided by the terms of the charter party, and 
what appears, under all the circumstances, 
to have been the intention of the parties. 
Whether it is desirable that a question of 
Bueh magnitude, as it respects the commer- 
cial world, should be left to rest upon such 
uncertain, and constantly varying grounds, 
may well be doubted; we cannot however 
but rejoice, that the general question is, as 
we believe, settled in this country, subject 
no doubt to exceptions, which a departure 
from the usual form of these instruments 
may reasonably waiTant. The case of Hooe 
V. Groverman, 1 Oranch [5 XJ. S.] 236, decid- 
ed by that court, to which we at least must 
bow, seems to us to be conclusive upon this 
point. The charter party granted, and to 
freight let, the whole of the tonnage of the 
ship, on a voyage to be made from Alex- 
andria to Havre de Grace, and back to the 
port of Alexandria, &c. The owner cove- 
nants for the sailing of the vessel, taking in 
and delivering in good order the outward and 
homeward cargoes, the vessel to be kept in 
good order during the voyage by the owner, 
and to be well furnished with a crew, &c. 
The captain was appointed and paid by the 
owner,— the freight a gross sum. The case 
turned upon the question, whether the owner 
o'as responsible for some misconduct of the 
captain on the voyage? It is true, that the 
chief justice, in delivering the opinion of the 
court, laid some stress on the circumstance, 
that the whole tonnage, and not the whole 
of the ve^el was let; but if this had been the 
ground of the decision, it would not have dif- 
fered materially from the present case; as in 
this, neither the whole of the ship, nor of the 
tonnage was let, the owner having reserved 
for the master and the officers a part of the 
cabin, and as much of the hold as would ac- 
commodate the privileges of the master and 
two other of the officers, as well as the in- 
vestment to be made hj the owner in India, 
to the value of $15,000; and although the 
owner is to pay freight for his part of the 
cargo, yet the contract, in relation to that 
subject, amounts substantially to a reserva- 
tion of so much of the ship's hold, as would 
accommodate his part of the cargo; and an 
agreement to deduct from the stipulated 
freight, as much as the carriage of such car- 
go would amount to at the rate agreed upon. 
The chief justice however proceeds to say, 
that there are other circumstances to show 
that the direction of the vessel during the 
voyage was intended to remain with the 
owner; such as his covenants to carry and de- 
liver the cargo. He therefore was to be 
considered as owner, and consequently an- 
swerable for the injury sustained by the con- 
duct of his captain. Marcadier v. Chesa- 
peake Ins. Co., 8 Cranch [12 U. S.] 49, was a 
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case of barratry. The ship, except the cabin, 
and part of the hold for the accommodation 
of master and crew, was granted, and to 
freight let, for the voyage. The owner con- 
sented to man, victual and navigate the ves- 
sel at his own charge during the voyage, 
and to receive on board any goods which the 
charterer should tender, stow and secure it, 
and proceed to the place of its destination, 
and there discharge it. The court decided, 
that the ownership and possession did not 
pass to the charterer. In delivering the opin- 
ion, the court lay it down, that "a person 
may be constituted owner, who by the tenns 
of the charter party hires the ship for 
the voyage, and has the exclusive posses- 
sion, command and navigation of her; such 
was Vallejo v. Wheeler. But where the 
general owner retains the possession, com- 
mand and navigation, and contracts to car- 
ry the goods on freight, the charter party 
is a mere affreightment, sounding in cove- 
nant." Mclntyre v. Bowne, 1 Johns, 239, 
was also a case of barratry, and the court 
stated that it turned upon the question, who 
was owner for the voyage. The ship was 
granted, and to freight let for the voyage. 
The master and crew were provided by the 
owner, and victualled and paid by him; part 
of the cabin, and also a part of the hold, were 
reserved for the master and mate. The own- 
er covenanted to carry and deliver the cargo. 
The court decided, that by the covenant to 
carry and deliver the cargo, the owner was 
rendered liable for the master's cohducL The 
owner retained the control and management 
of the ship, and was bound to keep her fur- 
nished with a sufficient crew. The court say 
that, under such circumstances, the charter 
is rather a covenant to carry the goods, and 
the ownership does not pass to the charterer. 
But where the whole management is given 
over to the charterer, he becomes owner pro 
hac vice. Kleine v. Oatara [Case No. 7,869] 
presented a question of freight; the charter 
party was in its terms like those stated in the 
above three cases, and the decision and rea- 
soning of the learned judge was in perfect 
conformity with them. 

The concluding counsel for the plaintiff saw 
the application of these eases to the present, 
and endeavoured to resist their force by draw- 
ing a distinction between cases of responsi- 
bility and of lien; contending that the former 
depends • upon the question of ownership, 
and the latter upon that of possession. That 
the general owner may continue so for the 
purpose of charging him with the conse- 
quences of the misconduct of the master em- 
ployed and paid by him, notwithstanding the 
possession passed by the charter party to 
the charterer. This argument cannot be 
maintained upon authority, and is, in our 
apprehension, quite unreasonable. There are 
two species of ownership; general or abso- 
lute, and special. The first may exist with- 
out possession, but the latter never can; and 
wherever the cases speak of ownership with 
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a view to the subject of liability or of lien, 
they always refer to a special ownership. 
The charterer is sometimes said to have the 
ownership, and at other times the posses- 
sion; the two expressions being constantly 
used as convertible. And it would be a 
strange subversion of the rule, tiui sentit 
onus, debet et sentire commodum, were the 
distinction contended for to be established. 
It may be admitted that the absolute owner 
may part with the special ownership and pos- 
session of bis vessel for a time, and also with 
the services of a master and crew appointed, 
paid, and maintained by himself; in which 
case, he would lose his general right of lien 
on the cargo; but he would, at the same 
time, be exempted from responsibility for 
the conduct of those he had so employed and 
hired to the charterer. But if he navigates 
and manages the ship by his servants so ap- 
pointed, and is answerable for their conduct, 
he is justly to be considered as liable to make 
compensation for their misconduct, and is 
entitled, on the other hand, to the privilege 
of retaining the cargo as' a security for the 
freight due for its carriage. 

Great reliance was placed by the plaintiffs' 
counsel, first, on the legal import of the 
words "let and hire," in this charter party; 
and secondly, on the circumstance, that the 
freight to be paid was a gross sum for the 
voyage out and home. As to the first, it 
must be admitted that in some of the cases, 
these expressions are noticed with consider- 
able emphasis, particularly in that of Trin- 
ity-House V, Clark. It is nevertheless ap- 
parent that the decision did not turn upon 
that circumstance, and that it was merely 
thrown in as a make weight. The court 
considered the services of the master and 
crew, as well as the ship, to have been hired; 
and it is distinctly stated and strongly en- 
forced, that the purpose for which the ship 
was hired called for the possession, since it 
required such a control over her to be vested 
in the officers of the crown, as possession 
only could give. In Hutton v. Bragg it is 
clear that the decision does not proceed on 
those expressions, although they are laid 
hold of by the court in Saviile v. Campion, 
to prevent a direct collision between that 
-case and Hutton v. Bragg. These expres- 
sions are to be foimd in Parish v. Crawford, 
Fletcher v. Bi*addick, and in the four Amer- 
ican cases before noticed; and it is to be 
presumed that they were used in the char- 
ter party in Phillips v. Eodie, as it is stated 
generally that the ship was hired. Yet in 
all these cases it was decided, that the own- 
ership and possession did not pass to the 
charterer. In Frazer v. Marsh, these ex- 
pressions were in the charter party; but 
they were not relied upon by the court, nor 
■did the decision turn, in any degree, upon 
them. In short, it may confidently be laid 
■down, upon general principles of law, that 
these and similar expressions are not suffi- 
•cient to make that a grant, which the par- 



ties intended should operate only as a cove- 
nant. The case of Jackson v. Myers, 3 
Johns, 38S, contains a satisfactory exposi- 
tion of the law on this subject The other 
argument, founded upon the circumstance 
that a gross simi was to be paid for freight, 
is not, in our opinion, supported by the 
cases. In some of them, this circumstance 
passed without observation from the court, 
and even where it was noticed, it was not 
relied upon as the ground of the decision. 
Frazer v. Marsh, tm*ned upon the severance 
of the connexion between the owner and the 
master; and in Parish v. Crawford, that 
circumstance had no effect upon the point 
decided. But we hold the case of Hooe v. 
Groverman, [supra] to be conclusive. 

Upon the whole, we are of opinion, after 
an attentive and laborious examination of 
all the cases, that the general riile is, that 
where the owner employs, pays and sup- 
ports the master and crew, retains the con- 
trol and navigation of the vessel, by means 
of the former, and is answerable for his con- 
duct, a special ownership and possession do 
not pass to the charterer, although the ship 
is let and hired to him, and although the 
freight reserved be a gross sum; consequent- 
ly, that the owner has a lien on the goods 
for such freight as he may be entitled to 
claim. We do not pretend to say that there 
may not be exceptions to tMs rule; that the 
particular purpose, for example, for which 
the ship is hired, and peculiar provisions in 
the charter party, may not form such ex- 
ception. We only mean to state the gen- 
eral rule, and to show that in its application 
to this case, the possession did not pass to 
the charterer. We give no opinion as to 
what circumstances would be sufficient to 
create an exception. 

2. The next question is, are there any, and 
what circumstances in this case, to exempt 
the plaintiffs from the operation of the gen- 
eral rule? or, in other words, were the 
goods shipped by Chambers, liable to pay 
freight? Freight is a compensation for the 
carriage of goods; and it is in all cases bot- 
tomed upon contract, either express or Im- 
plied, The former happens when the char- 
ter party or bill of lading stipulates for the 
payment of freight generally, or fixes the 
sum to be paid or the rate by which it is to 
be computed. If there be no express stipu- 
lation on the subject, then the law raises 
an implied contract to pay such freight as 
ia reasonable, and usual, for similar services. 
The next stage at which we arrive, in the 
investigation of this question, leads to the 
inquiry whether the freight stipulated to be 
paid by the charter party, can be diminished 
or departed from, by the bill of lading? 
As between the charterer and the master, 
we have no hesitation in answering, that it 
can not A contrary doctrine would per- 
mit the charterer to act under, and against 
his own agreement; to have his goods car- 
ried in virtue of the obligation imposed by 
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the cliarter party upon the owner, and yet 
to violate tMt very cpntract, by changing 
the consideration upon which it was found- 
ed. But if the charterer should think prop- 
er to abandon the contract, so far as it was 
intended for his advantage, and refuse, or 
be unable to load the vessel in whole or in 
part; the master is under no obligation to 
return empty, but may load her on freight, 
for the benefit of the owners, or may take 
in goods from other shippers, to fill her up, 
if the charterer has loaded her only in part. 
The goods so taken in, and safely trans- 
ported, are liable to pay freight; and the 
charterer is clearly liable upon his covenant 
to the owner. Whether he is entitled to 
credit for the freight earned upon the goods 
of the other shippers, is a question which 
need not now be decided. We have said 
that the goods of the shippers, other than 
those of the charterer, are liable to pay 
freight; but the question is, what freight? 
We answer, that which was agreed upon be- 
tween the Clippers and the master, of which 
the bills of lading are the evidence. So, if the 
charterer, being unable to load the ship, put 
her up as a general ship, and she is loaded 
in whole, or in part, by other persons, the 
goods so taken in are liable, at the port of 
delivery, to pay such freight, and such 
freight only, as was agreed upon between 
the charterer, or the master and the ship- 
pers. The charterer is not confined by the 
charter party to use the vessel in the car- 
riage of his own goods. She is bound to re- 
ceive on board all lawful goods which he 
may tender; whether they belong to him- 
self, or to others with whom he has con- 
tracted. But as these sub-shippers are not 
bound by the charter party, because they 
were not parties to it, and can be bound to 
pay freight only in virtue of some contract, 
express or implied; that which is agreed to 
be paid, and no other, can be demanded, 
either by the charterer or by the owners of 
the ship. The lien of the latter can never 
be extended beyond the terms of such sub- 
contract; if it could, we should be present- 
ed with an anomalous case of a right to 
freight, arising, not only without a contract to 
support it, but in opposition to an express 
contract, by which its amount is fixed. 

The consequences of the doctrine contend- 
ed for by the defendants' counsel, would be 
truly disastrous to commerce, and even to 
the otrue interest of ship owners. For if 
a charterer, or the master as representing 
him, at a foreign port, being unable to load 
the ship, may not take the goods of other 
persons on freight, upon such terms as the 
nature of the trade will bear, and upon 
which he can procure them, then it is most 
obvious that in many, if not in most in- 
stances, he will not have it in his power to 
enter into such contracts at all. For who 
would ship goods on the ground of a special 
contract with the charterer, or the master, 
if the charter party could overreach and 



change such contract, and impose other 
terms than those which were agreed upon, 
and such as the shippers would have re- 
jected, had they been proposed and insisted 
upon? The consequence then would be, that 
the ship would rettirn empty, to the injury 
of the charterer as well as of the owners, by 
disabling the charterer from fulfilling his 
contract, and by depriving the owners of a 
security for the freight, in part at least, 
upon the good's brought in, in case of the 
charterer's inability to pay the freight. The 
contrary doctrine appears to the court to be 
not only reasonable and just, and accom- 
modated to the true interests of commerce 
but it is fully supported by the case of Paul 
V. Birch, and by Hyde v. Willis, 3 Camp. 202. 
We come now to the very case before the 
court. Can the master, with the consent of 
the charterer, take in a cargo from other per- 
sons, free of freight? The question is put 
in this form, to meet the very case before 
the court, and to confine our decision to it. 
It would seem to.be answered by the prin- 
ciples already stated as applicable to an 
agreement for a diminished freight These 
are, that to sustain a claim for freight, there 
must be a contract express or implied; and 
that, if it be of the former description, the 
latter can not arise. And we are clearly of 
opinion, that, if the master, acting bona fide, 
with an honest view to the benefit of all 
concerned, and particularly with the con- 
sent of the charterer, and in compliance 
with his contract with third persons, agrees 
to take on board a cargo, free of freight, 
such cargo is not liable to pay freight, nor can 
the owner detain it until freight is paid. Even 
if the stipulation in this case, that the freight 
should be paid before the goods are landed, 
is equivalent to an express reservation of a 
lien, still there can be no lien, if there be no 
freight due; and we may say, in the words 
of Lord Hardwicke, in Paul v. Birch, where 
the lien was created by express words, that 
if the goods are so liable, "the shippers 
would be in the hardest ease imaginable, for 
they would be liable to any private agree- 
ment between the occupier of the ship and 
the original owner." And again, we might 
address to the owners the advice which the 
same distinguished judge gives in the same 
case, "that they should have taken care that 
the hirer was a substantial man." That 
this was a perfectly fair and honest trans- 
action, intended for the benefit of the char- 
terer, and, so far as it might thereby in- 
crease his ability to comply with the specu- 
lations of the charter party, incidentally to 
benefit the owners, is perfectly clear; as 
without such an arrangement, these goods 
would not have been shipped, and the re- 
course of the owners must at last have been 
personally against the charterer. 

The last question is, who was the real 
owner of these goods? The bill of ladina: 
and invoice state them to have been shipped 
by Chambers, and on his account. But, iu 
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point of fact, they "were so sMpped, subject 
to a pledge of them to the plaintiflEs for se- 
curing the money with -which they were pur- 
chased, agreed upon at the time the advance 
was made, and without which stiptilation it 
would not have been made. The plaintiffs, 
therefore, had, in the first instance, ail equit- 
able title to these goods, in the possession of 
Chambers as their trustee; and the indorse- 
mentand delivery of the bill of lading to them, 
passed the legal interest. Thus possessed 
and entitled, the plaintiffs consigned them 
to th^ agents in Philadelphia, who had a 
right to demand them as the property of the 
plaintiffs, shipped under an express agree- 
ment with the master and charterer, that no 
freight should be paid for them. The de- 
fendants then had no right to detain these 
goods for freight. "We aclmowledge that 
this is a hard case uiwn the defendants; 
and, it must be admitted, a contrary deci- 
sion would render it equally so upon the 
plaintiffs. But in a question de damno evi- 
tando, he who by himself, or his agent, has 
occasioned the loss, ought to bear it. To 
permit the plaintiffs first to be seduced by 
the defendants' agent, and the charterer, to 
put the goods on board, under a solemn con- 
tract to carry them free of freight, and then 
to tolerate a violation of that contract, by 
subjecting them to freight, would be a very- 
unsuitable course of proceeding to be adopt- 
ed by a court of justice. 

The court is therefore of opinion that judg- 
ment ought to be rendered for the plaintiffs. 

The judgment in this ease was reversed on 
writ of error. See [Graeie v. Palmer] 8 Wheat 
[21 U. S.] 605. 
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Case "No. 10,693. 

PALMER V. LOW et aL 

[2 Sawy. 248.] i 

Circuit Court, D. California. Oct, 1872.2 

Mexican Land Grant — Limitation — Adverse 
Possession— California Statute— Defense. 

1. A grant made by an alcalde of San Fran- 
cisco, after the transfer of California to the 
United States, is a Mexican tide within the 
meaning of the jiroviso to the sixth section of 
the statute of limitations of the state of Califor- 
nia, as amended in 1855. 

2. The claim of the dty of San Frandsco to 
the pueblo lands, not having been finally con- 
firmed on the eighteenth of April, 1863, the stat- 
ute of limitations had not commenced to run at 
that, date against a party claiming title under 
an alcalde grant to a lot within the limits of the 
pueblo. 

3. Where the plaintiff, in an action to recover 
land, relies upon title acquired by virtue of an 
adverse possession for th& period prescribed by 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 98 U. S. 1.] 

IBfed.oas. — 66 



the statute of limitations, hut alleges his seizin 
generally in his complaint, without setting out 
the statute, or the nature of his titie, "the de- 
fendant n^ed not plead an exception to the stat- 
ute upon which he relies, but may upon tiie trial, 
show by evidence -that he is within the excep- 
tion witiiout pleading it 

4. The word "defense," in section 6 of the 
statute of limitations of California of 1863. re- 
fers to the game cases as the word "defense" in 
the proviso to section 7 of the statute of lim- 
itations of 1855. 

[This was an action by Daniel Palmer 
against Joseph W. Low and others.] 

Barstow, Stetson & Houghton, for plain- 
tiff. 
Houghton & 'Reynolds, for defendants, 

SAWYER, Circuit Judge. " Loring and 
Jones entered upon one hundred vara lot. 
No. 39, in the city of San Francisco, em- 
bi-acing the premises in question, in the 
year 1851, or 1852, inclosed it, and built a 
house thereon. The plaintiff deraigns title 
from them. Plaintiff and his grantors were 
in the adverse possession of the premises 
from the entry of Loring and Jones at the 
date mentioned till ejected by defendants 
May 8, 1867, under a writ of possession is- 
sued in the ease of Donner v. Palmer [45 
Cal. 180], to which suit neither the plaintiff 
nor either of his grantors was a party. The 
defendants hold the title thereto under a 
grant from George Hyde, alcalde, dated 
July 19, 184T, to George Donner, and the 
Van Ness ordinance, the act of the legisla- 
ture of California of March 11, 1858, and the 
acts of congress of July 1, 1864, an^ of 
March 8, .1866, confirming said title. St 
Cal. 1858, p. 53; 13 Stat 333; 14 Stat 4. 

The plaintiff claims that the adverse pos- 
session in himself and his grantors from 
1851 or 1852, till his said ouster by defend- 
ants. May 8, 1867, vested in him a perfect 
title uhder the statute of limitations, upon 
which he is now entitled to recover, and 
cites Arrington v. Liscom, 34 Cal. 381, and 
Cannon v. Stockmon, 36 Cal. 540, in "support 
of his position. 

The claim of San Francisco to the munic- 
ipal lands within its boundaries had not 
been finally confirmed "by the government 
of the United States, or its legally constitut- 
ed authorities," at the date of the passage 
of the amendment to "the statute of limita- 
tions, April 18, 1863, or of said act of con- 
gress of July 1, 1864. 

Under the proviso to section 6 of the stat- 
ute of limitations, as amended in 1855 [St 
1855, p. 109], the statute did not begin to 
run against parties claiming title under 
Spanish or Mexican grants, until their final 
confirmation by the United States govern- 
ment, or its legally constituted authorities.' 
This act was in force till superseded by the 
amendments passed April 18, 1863.. As' 
there had been no final confirmation by thfr 
United States government, or its legally con- 
stituted authorities, of the claim of 'the city 
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to its municipal lands on April 18, 1863^ tlie ] 
statute of limitations, at that date^ Bad not 
begun to run against tlie defendant's title 
under tiis alcalde grant, if tbat grant is a 
Spanish or MexicaQ title, within the mean- 
ing of the said proviso. That it is such title 
there can fee little doubt. The pueblo de- 
rived its title from the Mexican government, 
and that title required confirmation by the 
board of land commissioners in the same 
manner as private grants; and the grantee 
of the alcalde obtains his title through the 
pueblo, or else from the alcalde through 
powers conferred upon him by the laws of 
Mexico. It has already been judicially de- 
termined in this court by Mr. Justice Field, 
of the supreme court, that such grants are 
within the exception of said proviso. Mont- 
gomery V. Bevans [Case No. 9,735]. See, 
also, Merryman v. Bourne, 9 Wall. [76 TJ. S.j 
602. The statute, then, had not commenced 
to run against defendant's title at the date 
of the passage of the act of April 18, 1863. 
As to all the cases in respect to which the 
statute had not commenced to run at the 
date of the passage of that act, the act gave 
five years from the date of its passage be- 
fore the bar of the statute should attach. 
St 1863, pp. 325, 326, §g 1, 6. The earliest 
day, therefore, at which the statute could 
begin to run against the defendant's title 
was April 18, 1863, and the bar of the stat- 
ute would not attach till five years there- 
after, or April 18, 1868. The defendants 
entered and dispossessed the plaintiff on 
May 8, 1867, or nearly a year before the 
time limited expired, and they have ever 
since continued in possession, claiming un- 
der their title. It follows, that no title had 
vested in plaintiff under the statute of lim- 
itations by* virtue of his long adverse pos- 
session at the date of the entry of the de- 
fendants under their title, and the plaintifC 
has shown no title other than a nalied pos- 
session, and this cannot avail against the 
real title exhibited by defendants, who are 
in possession under it. The plaintife fur- 
ther insists that the general statute of limi- 
tations is five years; that the defendants 
rely on an exception of claimants under 
Spanish grants, and that they cannot show 
themselves to be within the exception with- 
out pleading it. If it be conceded that it is 
necessary, generally, to plead an exception 
relied on to take the case out of the gen- 
eral provisions of the statute, the rule is 
clearly inapplicable to this case. The plain- 
tifE himself did not set up the statute as the 
basis of his title. He simply alleges his 
seizin in the ordinary way, before and at 
the date of the ouster, without setting out 
his title. He did not himself plead the gen- 
eral statute. Concede it not to be neces- 
sary for him to plead the statute himself in 
order to entitle him to show title by adverse 
possession under the statute, and it would 
seem to follow that the defendants should 
not be held to a stricter rule than the plain- 
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■afC. If the plaintifC does not set out Ms 
title, the defendant has no. opportunity to 
meet it by plea. If th& plaintifr does not 
set up the: statute asf the basis of his title, 
the defendant cannot know that he relies on 
iff nor be required to meet it by pleading 
the exception upon which he relies. The 
plaintiff's title being for the first time de- 
veloped in the evidence, and not in his 
pleadings, it is admissible for the defend- 
ant to meet it by evidence. As a general 
rule, matter of estoppel must be pleaded. 
In Jackson v. Lodge, matter of estoppel was 
admitted without pleading, and the court 
say upon the question, "the matter of estop- 
pel was properly in evidence; for the de- 
fendant upon the case made by the com- 
plaint, was not called upon and had no op- 
portunity to plead it The plaintiff did not 
set out his title. It was only developed in 
the evidence, and, therefore, could only be 
met by counter evidence. 36 Cal. 38, and 
authorities cited; Lain t. Shepardsdh, 23 
Wis. 224, 228. 

One more point earnestly pressed by plain- 
tiff is so absurd in its consequences, that it 
would not require notice, but for the awk- 
ward manner in which the word "defense" 
is used in the sixth section of the act of 1863, 
It is not very apparent from the reading of 
section 6 alone, to what the word "defense," 
as therein used, is intended to apply. The 
proviso is as follows: "Provided further, 
that any person claiming real property, or 
the possession thereof, or any right or in- 
terest therein, under title derived from the 
Spanish or Mexican governments, or the au- 
thorities thereof, which shall not have been 
finally confirmed by the government of the 
United States, or its legally constituted au- 
thorities, more than five years before the 
passage of this act, may have five years 
after the passage of this act, in which to 
commence his action for the recovery of such 
real property, or the possession thereof, or 
any right or interest therein, or for rents or 
profits, out of the same, or to make his de- 
fense to an action founded upon the title 
thereto." 

It is insisted that, as this action to recover 
the land was not commenced till more than 
five years after the passage of the act of 
April 18, 1863, the defendants in possession 
under an otherwise valid title cannot set up 
that title to protect their possession in an 
action to recover the land by a party who 
has no title, but who was once in possession 
as a ti-espasser upon their title, because it is 
a Spanish title, and the statute says the 
claimant under a Spanish title may have 
"five years after the passage of this act in 
wliieh to * * * * malie his defense to 
an action founded upon the title thereto;" 
that as he may have five years within which 
to make his defense, by implication he can- 
not make a defense after the lapse of five 
years. It is impossible to believe that the 
legislature intended the construction of this 
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proviso claimed hy plaintiff. If so, then, no 
man in possession of lands holding under a 
valid Spanish or Mexican grant finally con- 
firmed, more than five years ago, can use 
his title as a defense to any action hereafter 
brought against him to recover the posses- 
sion, and this would now include a large por- 
tion of the lands in this state. Such a con- 
struction is simply preposterous. The mean- 
ing of the clause is very obscure, at best. If 
read according to the natural grammatical 
arrangement of the language, it is the "ac- 
tion founded upon the title thereto" to which 
a party may malse his "defense" within five 
years, not his '"defense founded upon the 
title thereto," "to an action" founded upon 
some "other title. If this is the true con- 
struction, then the clause has no application 
to this case, for here the "defense," and not 
"the action," is founded on a jVIesican, title. 
Although this is clearly the grammatical con- 
struction, it does not seem as though it could 
be the idea designed to be conveyed, for in 
that ease, the provision would be, that any 
party claiming under a Spanish titie must 
mate his defense within five years to any 
action brought against him founded upon 
the same Spanish titie, and would apply to 
no other cases, which seems littie better 
than nonsense. In order to give a proper 
construction to this section, it will be neces- 
sary to read and consider it in connection 
with sections 1 and 2 of the same act, 
amending sections 6 and 7 of the prior act, 
and sections 6 and 7 as they stood in the act 
of 1855; also, as they existed in the act of 
1850 [Stat 1850, p. 343] before amended in 
1855. Section 7 of the statute of limitations, 
*as adopted in 1850, has always been obscure. 
The obscurity resulted from an attempt to 
modify the language of the statute from 
which it was copied, so as to adapt it to the 
different conditions in this state of the law 
to which it related. The supreme court of 
CaltComia endeavored to ascertain the mean- 
ing of this section in Richardson v. "William- 
son, 24 Cal. 301. It was there held that sec- 
tion 6 alone applied to actions for the recov- 
ery of land, and section 7 to personal actions 
depending upon titie to land, and this de- 
cision has been followed in other cases; al- 
so, that the proviso relating to Spanish titles 
appended to each of the- sections 6 and 7 in 
1855, related to the same subject matter re- 
spectively provided for it in tbe body of the 
respective sections to which they were ap- 
pended. By the act of April 18, 1863, it 
was manlfestiy the design to restore sections 
6 and 7 to then: original condition by omit- 
ting the provisos appended in 1855, leaving 
actions depending upon different sources of 
titie thereafter to stand upon the same foot- 
ing. But in order not to extend the time 
in those cases, where the statute had already 
commenced to nm, or give a less time to 
those claiming under Spanish tities than to 
those claiming under other titles, after the 
change In the policy of the law, section 6 of 



the amendatory act was adopted. And In 
this section, instead of maMng separate pro- 
visions for the provisos to sections 6 and 7 
of the former act, an attempt, though ap- 
parentiy not a very successful one, was made 
to cover them both by a single provision; 
and the word "defense" in this provision was 
designed to apply to the same cases, only as 
the same word used In section 7, and its pro- 
viso as it before stood. Bissell v. Henshaw 
Loase No. 1,447]. For the construction put 
upon section 7 in the former acts, by the 
state courts, see Richardson v. "Williamson, 
supra, wherein it was held that it did not re- 
late to actions for the recovery of land. 

The word "defense," as used in section 6 
of the act of 1863, now imder consideration, 
might cover one other case, but it is doubt- 
ful whether it was in the minds of the legis- 
lators when it was drafted. Suppose the 
defendants had not entered and ejected 
plaintiff on May 8, 1867, or afterward, and 
the latter had continued in the adverse pos- 
session of the premises until more than five 
years after final confirmation of the defend- 
ants titie, so that a titie had vested in plain- 
tiff beyond all question, by virtue of such 
adverse possession, and the plaintiff being in 
possession and desirous of having some record 
recognition of the fact, had brought his ac- 
tion against the defendant out of possession, 
claiming under his Spanish titie, to deter- 
mine his adverse claim in pursuance of sec- 
tion 254 of the state practice act In that 
case, the defense to the action to determine 
and quiet the titie acquired by adverse pos- 
session would rest upon 'the Spanish titie, 
and that defense might be embraced by the 
term as used in the act, if the defense re- 
ferred to, and not the action mentioned, is to 
be construed as founded on the' titie. But 
whether right or wrong as to tiiese sugges- 
tions relating to the construction of the 
clause in question, I am satisfied that it was 
never intended to prevent a party in posses- 
sion imder a valid titie not barred before en- 
tiy under his titie from setting up that titie 
as a defense in an action brought against 
him to recover the possession. The defend- 
ant is In no default He entered into pos- 
session under his titie before it was barred, 
and while it was a subsisting valid titie, and 
he has been in ever since. He had no occa- 
sion to bring an action to recover a posses- 
sion which he already had. He could not 
have maintained it if he had. He was not 
boimd to bring an action against the plain- 
tiff to quiet his titie, for the plaintiff had no 
shadow of title against him. His possession 
and titie were united in himself. Besides, if 
he was satisfied with his possession under 
titie, there was no duty cast upon him, by law 
or otherwise, to bring an action against per- 
sons out of possession to determine any claim 
they might set up. Plaintiff had simply been 
a naked trespasser on defendant, upon whom 
the latter had re-entered under his titie. 
There was nothing more for defendant to do. 
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and he lias in no respect been negligent or 
dilatory. He certainly could not lose his 
title by quietly possessing and occupying bis 
own, in accordance with such title. He 
could not be required to bring an action when 
he had no longer any cause for complaint. 

There must be judgment for defendants, 
with costs. 

[This judgment was affirmed by the supreme 
court, where it was carried on writ of error. 
98 U. S. 1.] 



PALMER T. The OSPRBY. See Case No. 3,- 
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Case Ho. 10,694. 

PALMER V. PRIEST et al. 

[1 Spr. 512.] 1 

District Court, D. Massachusetts. Jan., 1860. 

Payment — Receipt of Note. 

Where a material man who had trusted two 
owners of a vessel, afterwards received the 
negotiable note of one of them, and subscribed 
at the foot of the account the words "Rec'd pay- 
ment," held, that this was, prima facie, payment 
of the account. 

In admiralty. 

C. T. & T. H. Russell, for libellant. 
A. H, Eiske, for respondent 

SPRAGUE, District Judge. This is a suit 
by material men against the owners of a ves- 
sel, for repairs. It appears that the two de- 
fendants. Priest and Dodd, were the owners, 
and that the repairs were done on the credit 
of the vessel and owners. Priest was the 
ship's husband, but the libellant did not orig- 
inally trust to him alone. The account bears 
date July 15th, 1856, on which day the nego- 
tiable promissory note of Priest was given, 
and the account was receipted by a writing 
at the foot, "Rec'd payment," and was signed 
by the libellants. The note was payable six 
months from date, and by the indorsement 
seems to have been negotiated, but is now 
produced by the libellants ready to be deliv- 
ered up to the respondents. 

Was the account paid and the original 
claim discharged by the taking of the note? 
If it was, the libellants can have their rem- 
edy only on the note. If it was not, they 
may sue on the original account, and the re- 
spondents are liable in this suit. 

In Page v. Hubbard [Case No. 10,663], I 
had occasion to consider tiie Massachusetts 
doctrine upon this subject The facts of that 
case, however, were different from the pres- 
ent There the builder had a lien upon the 
vessel— here no lien is set up, or mentioned in 
the pleadings, and this suit is in personam. 
There, too, the receipt given, stated only that 
the notes were taken on account, here the re- 

1 {Reported by P. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 



celpt states that payment had been received. 
These differences are quite material. As to- 
the first ground of difference, the general 
principle stated in the case of Page v. Hub- 
bard [supra], might indeed cover the present, 
viz., that when the taking of the note would 
not materially affect the rights of the cred- 
itor, but merely substitute a second promise 
for the first, both being by the same parties, 
there it might be presumed that it was the 
intention of the parties that the first should 
be extinguished; but, that, if it would ma- 
terially affect the right of the creditor, such 
ought not to be the presumption. This would 
seem also to apply to a case where there 
were other persons liable for the original 
debt, beside the person who signed the note, 
and in this case, if nothing appeared but the- 
giving of the note by Priest I should have- 
great hesitation in saying that it would dis- 
charge the original claim of the creditors 
against both their debtors, and compel them, 
to rely on one only> especially as it does not 
appear that Dodd has paid anything to Priest, 
or would now be in any worse condition, if 
liable to the libellants, than he would have- 
been, if that note had never been given. It 
would seem from the case of French v. Price, 
24 Pick. 13, and other eases there referred to, 
that the supreme court of Massachusetts- 
were inclined to hold that knowingly taking 
the note of one of several debtors would pri- 
ma facie discharge the others. In the case- 
now before me, there is an express declara- 
tion made by the creditors at the time they 
received the note, that it was received in pay- 
ment of a pre-existing debt This declaration 
was in writing, being a receipt signed by 
them and delivered to Priest If that decla- * 
ration were literally true, it would certainly 
discharge the original claim. 

In Sheehy v. Mandeville, 6 Cranch [10 U, 
S.] 253, a plea that a note was given "for and 
in discharge of" a pre-existing claim of goods- 
sold and delivered, was held good, although, 
as the court viewed it, it was the note of one- 
of two debtors. 

In Kearslake v. Morgan, 5 Term R. 513, a 
plea that the negotiable note of the defendant 
was given to and received by the plaintiff 
"for and on account of" the sums of money 
previously owing from the defendant to the 
plaintiff, was held good. But in that ease 
the note was not produced, and might have 
been in the hands of an indorsee. Where, 
then, it appears to the court, that the note of 
a sole debtor, or of one of several debtors, or 
of a third person, was by mutual agreement 
taken in discharge or payment of a pre-exist- 
ing debt, the original claim is thereby extin- 
guished, and the creditor can rely only on the 
note. 

The receipt, in this case, is evidence that 
such was the agreement between these par- 
ties. It is not necessarily conclusive. It 
may be controlled, either by direct evidence 
or by circumstances. But here there is nei- 
ther direct evidence, nor any circumstance iu 
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any degree impairing the force of the receipt, 
and the litiellants have therein declared that 
the note was received in payment. This is 
more direct and positive than in The Chusan 
[Case No. 2,717], where the receipt was of a 
note "for the above amount," or in Butts v. 
Dean, 2 Mete. [Mass.] 77, where the receipt 
was, "for halance of account to date." Libel 
dismissed. 



Case No. 10,695. 

PALMER et al. v. UNITED STATES. 

[1 HofE. Laud Cas. 216.] i 

District Court, D. California. Aug. 3, 1857. 

Mexioax Land Guant— Trial— Reasonable Time 
Foii Pkeparation. 

In cases pendinjj under the act of March 3-, 
1851 [9 Stat. 631], some . indulgence should he 
extended by the court to the district attorney, 
in order that he may have a reasonable time in 
wliich to prepare them for triaL 

[This was a motion by claimants [Joseph 
O. Palmer and others, claiming the rancho 
Punta De Lobos] that the case be set for 
hearing at an early day. . 

B. L. Goold, for the motion. 

P. Delia Torre, U. S. Atty., opposed. 

OPINION OF THE COURT. A motion is 
made to set this case for a hearing at an 
early day, which is opposed by the district 
attorney. The ti'anscript was filed in this 
court on the 30th of January, 1856. The 
cause was placed on the calendar, but was 
not reached until April 13th, 1857, when it 
was set for a hearing on the 6th of May en- 
suing. On the 6th of May, the court was 
not in session, and, the role requiring the 
examination in court of witnesses in cases 
where fraud was alleged having been sus- 
pended, depositions were taken on various 
days up to May 15th, when the claimant's 
attorney gave notice to the district attorney 
of his readiness to submit the case. On Mon- 
day, May 18th, the district attorney obtained 
from the court one week further time to take 
testimony. On Monday, the 25th of May, the 
district attorney desiring a further postpone- 
ment of the case, a week's time was granted 
by the court On Monday, June 1st, the 
claimant's counsel moved the hearing ot the 
cause; but having, from a misconception of 
the practice, omitted to prove certain mesne 
conveyances before the commissioners, though 
the originals duly acknowledged were pro- 
duced in court, the cause was again, at the 
instance of the district attorney, postponed 
for two weeks. On the loth of June, the 
claimant's counsel again moved the hearhig 
of the cause. This motion was opposed by 
the district attorney. No affidavit, however, 
was presented by him, nor statement of any 
testimony he expected to prociu:e. No names 

1 [Reported by Numa' Hubert, Esq., and here 
reprinted by permission.] 



of witnesses were given; but the importance 
of the case Vas referred to, and the hope ex- 
pressed that some testimony to establish the 
fraud suggested might be obtained^ in the 
course of a few weeks. 

The court, desirous of affording every facil- 
ity for the ascertainment of the real merits 
of the case, again postponed the cause; and 
as the judge was about to be absent from 
the city, sis weeks were allowed, and the 
cause fixed for July 27th. On the 27th of 
July, the hearing was again moved by the 
claimant's counsel, and a further postpone- 
ment was asked by the district attorney. On 
being inquired of by the court, he declined to 
spedfy any time at which he could be ready 
to submit the case, but intimated that he re- 
quired a delay of some months. He did not 
give the court to understand that he was in 
possession of any facts susceptible of proof, 
or that he knew of any witnesses by whom 
the case, on the part of the United States, 
could be made out. He contended, however, 
that the cause had lost its place on the calen- 
dar, and should be postponed until regularly 
called in its order, and he expressed the hope 
that by that time he would be able to pro- 
cure some testimony on the part of the gov- 
ernment. No evidence, either oral or docu- 
mentary, has been taken or filed on the part 
of the United States since the cause has been 
pending in this court, or within the last two 
years. 

It will not be disputed that the intention 
of congress was to secure the speedy settle- 
ment of land claims in this state. It was 
accordingly provided by section 9 of the act 
of 1851 that after the service of the answer 
to the petition for a review of the decision 
of the board, the cause should stand for triai 
at the next term of the court thereafter, un- 
less, on cause shown, the same should be con- 
tinued by the court. I thinK the claimants 
have, under the circumstances of this case, 
an unquestionable right to have the case 
heard and disposed of. I shall, therefore, 
set it for hearing on Monday next, the 10th 
day of August— with liberty, however, to the 
district attorney, on or before that day," to 
show cause for a continuance by affidavit, 
stating the facts intended to be proved, the 
names of the witnesses, the time within 
which they can be produced, and the reason^ 
for their not having been heretofore ex- 
amined. 

I am aware that, in suffering the cause to 
be again postponed, even on the showing 
indicated, I may seem to be allowing too 
great indulgence; but the large number of 
these cases, which renders it impossible for 
the district attorney to devote his exclusive 
attention to any one, the diffieuliy of pro- 
curing information as to the facts, the im- 
portance of this particular case, and the cir- 
cumstance that the law officer of the govern- 
ment has but recently entered upon his office, 
have induced me to give to that officer all 
the opportunities for the preparation of these 
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eases which, without disregarding the rights 
of the claimants, I can extend to him. 

[NOTE. At the nest call of the ease a con- 
tinuance of four weeks was allowed the govern- 
ment. At the expiration of this time the dis- 
trict attorney was again not ready, and asked 
for another continuance. This was denied, and 
the case set for hearing. Case No. 10,696, A 
decree was entered rejecting the daim. Id. 10,- 
697. This was affirmed upon appeal to the su- 
preme court. 24 How. (65 TJ. S.) 125.] 



Case "No. 10,696. 

PAIiMBR et al. v. UNITED STATES. 

[1 Hofle. Land Cas. 227.] i 

District Court, D. California. Sept., 1857. 

DiSTKICT AtTOKNET — ATTENDANCE ON ANOTHER 

Court— Continuance. 

The fact that the circuit and district courts 
are simultaneously in session, is not suffident 
cause for the continuance of a laud case. 

This was a motion tiy claimants [Joseph 
G. Palmer and others, claiming the raneho 
Punta De Lohos] to set the cause for hear- 
ing. 

E. L. Groold, for the motion. 

P. Delia Torre, U. S. Atty., against It 

OPINION OF THE COURT. Since the de- 
livery of the opinion of the court on the motion 
made August 3d by the counsel for claimants, 
that the cause be brought to a hearing [Case 
No. 10,695], the district attorney showed cause 
on the tenth day of August for a continuance. 
The showing, though not strictly within the 
rules usually applied to such cases, was 
treated by tiie court as sufficient, and four 
weeks further time, the period asked for by 
the district attorney, was allowed. Monday, 
Sept. 7th, being a holiday, the court was not 
in session, and on last Monday, Sept. 14th, 
the claimants' counsel again moved the hear- 
ing of the cause. No cause for a continuance 
was shown by the district attorney. He did 
not intimate that he expected, within any 
assigned period, to obtain testimony on the 
part of government, nor that he was in 
possession of any facts susceptible of proof 
which might affect the ease. He, however, 
urgently pressed upon the attention of the 
court that he was in daily attendance upon 
the circuit court now in session, and desired 
that this cause should be postponed imtil the 
next regular call of the docket of land cases. 
He further urged that the law did not con- 
template that both the circuit and district 
courts should be in session at the same time, 
and that the government could not be ex- 
pected to provide two officers to be in at- 
tendance upon the courts when their holding 
their sessions at the same time was not con- 
templated by law. As to these suggestions, 
it is to be observed that the act of 1855 [10 
Stat 631], which authorizes the circuit judge 

1 [Reported by Numa Hubert, Esq., and her© 
reprinted by permission,] ■ 



to form part of and preside over the district 
court when hearing land cases, requires him 
so to do only "when in his opinion the busi- 
ness of his own court will permit" clearly 
implying that the legislature contemplated 
that both courts might be in session simul- 
taneously. And in the fee-bill of 1853 the 
marshal is in terms allowed a per diem for 
attending the circuit and district courts 
"when they are bo& in session, or for at- 
tending either of said courts when but one 
is in session," It cannot therefore be said 
that simultaneous sessions of both courts are 
not contemplated by law. But the exercise 
of the discretion of the court as to continu- 
ing this cause does not depend upon technical 
considerations such as this. The court has 
already intimated to the distinct attorney 
that it would suspend for the present while 
his engagements continued imperative, the 
regular call of the docket of land eases. This, 
though a great hardship to claimants, seem- 
ed unavoidable, as they could not reasonably 
expect the district attorney to prepare for 
hearing a certain number of new cases, when 
his duties in the circuit court engrossed his 
whole time. But the case at bar has already 
been regularly called, and has been, from 
May 6th, set for a hearing seven different 
times. On the fifteenth of June, six weeks 
further time was allowed to the district at- 
torney. At the expiration of that period he 
was again allowed four weeks further time, 
though the application was strenuously op- 
posed by the claimants, and now, without 
any showing other than that he is engaged 
in the circuit court an indefinite postpone- 
ment is asked imtil the next eaU of the cal- 
endar. This postponement is not asked be- 
cause, the district attorney is unable to ap- 
pear and argue the cause in court, for no de- 
sire to argue the cause orally was intimated, 
and the general practice has been to submit 
these cases on written briefs. If, however, 
an oral argument be desired, the coiurt will 
assign a day when the district attorney is 
not in actual attendance on the circuit court 
A convenient time for filing briefs will of 
course be allowed. The real object of the 
motion is to postpone the submission and to 
keep it open for further proofs. I think the 
claimants have a right to insist that their 
cause be heard, especially as no testimony 
whatsoever, on the part of the United States, 
has been taken since the cause has been in 
this court and there seems no reason to sup- 
pose that at the expiration of a month from 
this date the government win be more ready 
to submit the case than it was a month ago. 
So many cases are already before this court 
for determination, requiring minute and cai*e- 
ful investigation, that it is not probable that 
this cause will be taken up by the court and 
finally disposed of before the expiration of a 
considerable time. If at any time before the 
enti*y of the final decree, new matter should 
be brought to light or testimony be newly 
discovered, it wiU of course be in the power 
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of the district attorney to move that the 
cause he reopened for the purpose of hear- 
ing it The court has felt the utmost reluc- 
tance in refusing this application. We would 
have much preferred that a cause involving 
so great an amount should he heard only 
when both sides announce themselves in 
readiness. But we have felt that the claim- 
ants have rights as well as the government, 
and that under aU the circumstances we are 
not at liberty to grant the continuance aslied 
for. 

The cause must therefore be set for argu- 
ment on Satm-day, Sept. 29th, at the opting 
of court on that day, and if no oral argu- 
ment be desired, it will be considered as sub- 
mitted with liberty to either side to file 
briefs. 

[NOTE. At the hearing a decree was entered 
in favor of the government and rejecting the 
claim. Case No. 10,697. This was affirmed 
upon appeal to the supreme court. 24 How. 
(65 U. S.) 125.] 



Case Wo. 10,697. 

PALAIER et al. v. UNITED STATES. 

[1 Hoff. Land Cas. 249.] i 

District Court, D. California. Sept, 1857.2 

Mexican Land Grants— Gtrant apteb Deolara- 
Tiojf OF War — Bona Fides of Grant. 

1. The power of the Mexican government to 
crant lands in California was unimpaired by the 
declaration of congress that war existed, and the 
prosecution of that war by the executive, and 
did not cease until the actual conquest of the 
country. 

2. The declaration in the projet of the treaty 
between the United States and Mexico that no 
gx-ants of land had been made by the latter sub- 
sequent to May 13, 1846, which declaration was 
stricken out by the senate, cannot bar the rights 
of persons claiming lands under grants made 
since that day, and before actual conquest; 
those rights being held sacred by the laws and 
usages of civilized nations,* and not affected by 
treaty stipulations. 

3. The date of the actual conquest of Califor- 
nia not necessary to be iudicially ascertained, so 
far as the deeison of this case is involved. ^ 

4. The claim must be rejected, on the ground 
that the bona fides of the grant have not been 
sufficiently established by the evidence. 

Claim for two leagues of land in San Fran- 
cisco county, rejected by the board, and ap- 
pealed by claimants. 

[The case was previously twice heard upon 
motion by [Joseph C. Palmer and others, 
claiming the rancho Punta de Lobos] to set 
the case for hearing. Cases Nos. 10,695 and 
10,696.] 

B. L. Goold, for appellants. 

P. Delia Torre, U. S. Atiy., and Edmund 
Randolph, for appellees. 

1 [Reported by Numa Hubert Esq., and here 
reprinted by permission.] 
, 2 [Affirmed in 24 How. (65 U. S.) 125.] 
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OPINION OP THE COURT. Before pro- 
ceeding to an examination of the merits of 
this case, a general objection to the validity 
of the grant must be considered. The grant 
purports to have been executed on the 25th 
of June, 1846, subsequently to the declara- 
tion of war between the United States and 
Mexico. It is contended, on the part of the 
United States, that on general principles of 
public law, grants made flagrante bello, 
when conquest has been set on foot and 
actual occupation is imminent and inevita- 
ble, have no validity against the subsequent 
conqueror. The question has not heretofore 
been presented tp this court. It has been 
discussed with mijch ingenuity and ability. 
It is urged that in the conduct of war and 
the determination of its objects, the politi- 
cal department is supreme; and that the Ju- 
diciary axe bound by the view taken of the 
war by the political branch of the govern- 
ment; that although congress has alone 
power to declare war, to the executive is 
given the right of shaping it to its ends or 
of declaring its objects. 

To ascertain its objects resort must, there- 
fore, be had to executive acts, and as the 
executive acts in this case unequivocally in- 
dicate that a principal object of the war was 
to acquire California, that acquisition was 
thus brought within the scope of the war, 
and must be so regarded by the courts. To 
this point the case of Harcourt v. Gaillard, 
12 Wheat [25 U. S. 523], is cited. Such be- 
ing the object or scope of the war, it is Urged 
that the intended conquest of California em- 
braced not only the establishment of sov- 
ereign rights in the territory, but also the 
acquisition of the public property within it 
That the proprietary rights to be acquired 
by the conquest are as essential, though not 
as important a part of the fruits of conquest 
as the political rights, the commercial and 
other advantages proposed to be obtained, and 
that no part of these objects of the conquest 
is to be ignored. The conquest of Califor- 
nia, including the acquisition of the public 
domain, having been thus shown to have 
been the object or brought within the scope 
of the war, it was urged that any grants of 
public land made after the conquest was 
projected, and when it was about to be ef- 
fected, though before it actually occurred, 
must be deemed to be in fraud of the rights 
of the incoming conqueror, and Invalid as 
against him. 

The foregoing statement is believed to pre- 
sent the outline of the argument submitted 
on the part of the United States. Both the 
premises and the conclusion must be exam- 
ined. If the conquest of California was the 
object of the war, it must be so considered, 
because that object was avowed by compe- 
tent authority when war was declared, or 
because it was made the object of the war 
after its commencement by the political 
branch of the government It may be ad- 
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mitted that this government had long re- 
garded California, or the Bay of San Fran- 
cisco, as an important and desirable acqui- 
sition. The instructions of the president to 
Mr. Slidell indicate the wish of the es:eeu- 
tive to obtain it by purchase axid cession, as 
Louisiana and Florida had been acquired. 
It by no means follows that the intention to 
obtain it by force of arms or conquest can 
be attributed to congress, still less that such 
was its object or motive in declaring war. 
The law by which war was declared recog- 
nizes it as previously existing by the act of 
Mexico, and it is known that hostilities arose 
from the invasion by aiexieo of a territory 
claimed by the United States to be within 
their limits. Such was not, therefore, the 
object for which war was declared, or its ex- 
istence recognized, nor could it constitution- 
ally have been. 

It is observed by Chief Justice Taney, in 
Fleming v. Page, 9 How. [50 U. S.] 614: 
"The genius and character of our institu- 
tions are peaceful, and the power to declare 
war was not conferred upon congress for 
the purpose of aggression or aggrandize- 
ment, but to enable the general government 
to vindicate by arms, if it should become 
necessai-y, its own rights and the rights of 
its citizens. A war, therefore, declared by 
congress can never be presumed to be waged 
for the purpose of conquest or the acquisi- 
tion of territory." As a limitation upon the 
power of congress this distinction may prac- 
tically be unimportant As every war in 
which the country may be engaged must be 
regarded by aU branches of the government, 
and even by neuti-als, as- a just war; and as 
nations can readily cloak a spirit of rapacity 
and aggression under professions of justice 
and moderation, it is at all times easy, 
should our country be animated by such a 
spirit, to declare an aggressive war to be 
undertaken in self-defense, and an intended 
conquest to be desired only as a compensa- 
tion for past or security against future in- 
juries. But the distinction is important 
when a court is asked to presume that con- 
quest was the object of the war. Under our 
government, at least, such a presumption 
cannot be indulged. The conquest of Cali- 
fornia being thus shown not to have been 
the object for which war was declared, we 
may next inquire whether by the acts of the 
executive under its power to conduct the 
war, it became such, or was brought within 
its scope, in the sense in which the phrase 
was used at the bar? 

In his annual message to congress in De- 
cember, 1846, the president distinctly states 
that the war originated in the attempt of 
Mexico to reconquer Texas to the Sabine. 
After adverting to the considerations which 
had induced the executive to intei*pose no 
obstacles to the return of Santa Anna, the 
latter being more favorably disposed to 
peace than Paredes, who was then at the 



head of affairs, the president observed: 
"The war has not been waged with a view 
to conquest, but having been commenced by 
Mexico, it has been carried into the enemy's 
country, and will be vigorously prosecuted 
there with a view to obtain an honorable 
peace, and thereby secure ample indemnity 
for the expenses of the war, as well as our 
much injured citizens, who have large pe- 
cuniary demands against Mexico." Similar 
declarations are frequently and emphatic- 
ally reiterated by the president in various 
communications to congress, and in the cor- 
respondence between the American commis- 
sioner and the ilexican authorities. The ob- 
ject of the war, therefore, as indicated by 
executive acts and declarations, was not 
conquest, or if conquest, it was that of a 
safe and honorable peace. 

It is true that after the military occupa- 
tion of California, and after our arms had 
been everywhere successful, and perhaps at 
the commencement of hostilities, the execu- 
tive and the nation may have confidently an- 
ticipated that by the treaty of peace we 
would acquire California. As Mexico was 
known to be impoverished and distracted by 
dissensions, it was obvious that the only in- 
demnity she could afford us for the expenses 
of the war was the cession of a portion of 
her territory. The instructions of the sea'e- 
tary of state to Mr. Trist show that the ex- 
tension of the boundaries of the United States 
over New Mexico and Upper California, for 
a sum not exceeding $20,000,000, was a condi- 
tion sine qua non of any treaty. The extraor- 
dinary successes of our arms, the fact that 
we already held possession of a great part of 
the territory of the enemy and vhrtually of 
his capital, our great expenditures of blood 
and treasure, entitled us to retain a portion 
at least of our conquest, as the only indemni- 
ty we could obtain. But we were willing to 
restore a considerable part of our acquisitions, 
and to pay for that retained by us a large 
amount of money. But such views and in- 
tentions on the part of the executive as to 
the condition on which the war should cease, 
are very different from waging it with a view 
to conquest The war then cannot, in any 
just sense, be deemed to have been declared 
by congress, or conducted by the executive, 
with a view to conquest The power of the 
president in the conduct of the war was that 
of commander in chief of the army and navy. 
He had authority to direct and control mili- 
taiy operations. As part of the treaty-mak- 
ing power, he could determine where and on 
what conditions a treaty of peace should be 
made. But he had no power to impress up- 
on the war a purpose different from that 
with which it was commenced, and which, as 
Chief Justice Taney declares, congress could 
not constitutionally entertain. "The law de- 
claring war," observes the same great author- 
ity in the case above cited, "does not imply 
an authority to the president to enlarge the 
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limits of the United States by subjugating 
tilie enemy's country. The United States, it 
is true, may extend its boundaries by treaty 
or conquest, and may demand the cession of 
territory as the condition of peace, to indem- 
nify its citizens for the injuries they have 
suffered, or to reimburse the government for 
the expenses of the war. But this can be 
done only by the treaty-maldng power, or the 
legislative authority, and is not a part of the 
authority conferred upon the president by the 
declaration of war. His duty and his power 
are purely military. As commander in chief 
he is authorized to direct the military and 
naval forces placed by law at his command, 
and to employ them in the manner he may 
deem most effectual to harrass and conquer 
and subdue the enemy. He may invade the 
hostile country and subject it to the sov- 
ereignty and authority of the United States. 
But his conquests do not enlarge the bound- 
aries of the United States, nor extend the op- 
erations of our institutions and laws beyond 
the limits before assigned them by the legis- 
lative power." 

It is true that in the case in which these 
observations are made, the point to be deter- 
mined was whether enemies' territory, which 
in the com^se of hostilities had come into our 
military possession, became a part of the 
United States and subject to our general 
laws. But they are important to this case as 
defining the power of the president in war to 
be merely that of the military commander in 
chief; that territory can be acquired only by 
the treaty-making and legislative authority, 
and consequently, the f^ct that hostilities are 
by the military power directed against a par- 
ticular portion of the enemy's territory, can- 
not be said to make the acquisition of that 
territory the object of the war. It is there- 
fore apparent that the war with Mexico can- 
not be regarded by the judicial department 
of this government as commenced or conduct- 
ed with the object of efEecting the conquest 
of California. The most that can be said is, 
that its military occupation was effected as a 
means of crippling and subduing the enemy, 
and with the expectation on the part of the 
executive that we would retain and finally in- 
sist upon the cession of the territory so sub- 
jugated by our arms, as an indemnity for our 
injuries and expenses. The nature and 
amount of indemnity to be required, the ex- 
tent of territory to be ceded, depended upon 
the will of the senate and the executive as 
the treaty-making power; and imtil that will 
was expressed in the treaty, the Intention 
to effect the permanent acquisition of all Cal- 
ifornia cannot be attributed to the political 
power, any more than a similar intention 
with regard to those conquests which at the 
dose of the war were restored. 

If, then, it were a principle of public law 
tihat all alienations of public domain by a sov- 
ereign are invalid as against an enemy who 
has commenced or is prosecuting a war, with 
the object of conquering the territory within 



which the property is situated, or who has set 
on foot expeditions for the pui-pose with suf- 
ficient power to attain the end, as proved by 
the event, the facts of thus case would hardly 
admit of its application. But assuming the 
facts as contended for by the United States, 
we proceed to inquire whether such a rule of 
law exists. The right of Mexico to dispose of 
her public domain in California before the war 
is admitted. It is not denied that that right 
ceased as against the United States when the 
latter effected the conquest of the coxmtry 
and subverted the Mexican authority. If it 
ceased before the actual conquest and dis- 
placement of the Mexican authority, it must 
be because the determination of the United 
States to effect the conquest, and the making 
preparation to carry out its determination, 
gave to the latter some inchoate or inceplave 
right to the territoiy subsequently conquered, 
and the title consummated by the conquest 
relates back by a kind of fiction to the date 
of its inception. We have been unable to 
discover any trace or intimation of such a 
doctrine in any writer on the laws of war. 
The rights derived from conquest are derived 
from force alone. They are recognized be- 
cause there is no one to dispute them; not 
because they are, in a moral sense, right and 
just. The conquest of an enemy's country, 
admitted to be his, is not, therefore, the asser- 
tion of kn antecedent right. It is the asser- 
tion of the will and the power to wrest; it 
from him. Even where a conquest is effect- 
ed to obtain an indemnity justly due, it is not 
the assertion of any antecedent right to the 
particular territory conquered, but only of 
the general right to a compensation for in- 
jury. The right of the conqueror is there- 
fore derived from the conquest alone. It 
originates in the conquest, not in the intention 
to conquer, though coupled with the ability 
to effect his purpose, nor even in the right to 
conquer as a means of obtaining satisfaction 
for injury. It is the fact of conquest, not 
the intention or the power to conquer, which 
clothes him with the rights of a conqueror. 
The rights acquired by the conquest are tem- 
porary and precarious until the jus post lim- 
inii is extinguished; and if a reconquest is 
effected, the rights of the sovereign who has 
temporarily been displaced revive, and are 
deemed to have been uninterrupted. The 
term title by conquest expresses, therefore;, a 
fact and not a right. Until the fact of con- 
quest occurs, the conqueror can have no 
rights. To affirm that a title acquired by con- 
quest relates back to a period anterior to the 
conquest, is almost a contradiction in terms. 
Until, then, the conquest is effected, the rights 
of the existing sovereign remain unimpaired. 
He can theiefore dispose of the public prop- 
erty at his discretion; nor can that right be 
effected by the determination of an enemy to 
conquer the territory, and by his preparations 
for the purpose, though the event may demon- 
strate the conquest to have been practicable. 
The case of Harcourt v. Gaillard [supra]. 
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has been cited by the counsel of the United 
States in support of the doctrine contended 
for by them. The distinction between that 
case and the case at bar is obvious. In Har- 
court V. Gaillard the question was as to the 
validity of a grant by a British governor of 
land within a territory claimed to belong to 
the United States. As our government had 
asserted and maintained by arms its title to 
the disputed tracts the judicial depai*tment 
were not at liberty to declare the claim to be 
wrongful, and to recognize the right of any 
other sovereign over the territory in question. 
The title of the United States was in no 
sense acquired by conquest Her title was 
antecedent to the war— it was merely main- 
tained by arms and recognized by the treaty 
of peace. The question presented was, in the 
language of the court, "one of disputed bound- 
aries, within which the power that succeeds 
in war is not obliged to recognize as valid any 
acts of ownership exercised by his adver- 
sary." Had the claim been that of conquest 
alone, the case would have presented, say the 
court, more difficulty. "That ground would 
admit the original right of the governor of 
Florida to grant, and if so, his right to grant 
might have continued until the treaty of 
peace, and the grant to Harcourt might in 
that case have had extended to it the prin- 
ciples of public law which are applicable to 
territories acquired by conquest, whereas the 
right set up by South Carolina and Georgia 
denies all power in the grantor over the soil." 
The distinction is made still more apparent 
in a subsequent part of the opinion of the 
court: "War is a suit prosecut-ed hy the 
sword; and where the question to be decided 
is one of original claim to territory, grants 
af soil, made flagrante bello by the party that 
fails, can only derive validity from treaty 
stipulations. It is not necessary here to con- 
sider the rights of the conqueror in case of 
actual conquest." 12 Wheat. [25 U. S.] 528. 
The latter is precisely the question to be con- 
sidered in the case at bar. The argument of 
the counsel for the United States can, there- 
fore, derive no support from the case referred 
to. It is proper, however, to observe that 
the case of Harcourt v. .Gaillard was not cit- 
ed by counsel as directly in point It was 
thought to establish that all grants of terri- 
tory brought within the scope of the war are 
invalid; that the case of disputed boundaries 
presents but an illustration of the general 
principle, while the case at bar furnishes an- 
other. It has seemed to me, however, that 
the principle of that decision relates exclu- 
sively to the ease of disputed boundaries, and 
that the distinction is clearly drawn between 
that case and one like the present; that be- 
tween them the obvious difference exists that 
the former is a case of "original claim to ter- 
ritory," while the other is one of "actual con- 
quest" 

It is said on the part of the United States, 
that if a belligerent can, after a declaration 
of war, grant any portion of his property, he 



can grant the whole, and thus might, by 
granting himself away, escape responsibility. 
The ease supposed is an exti'eme one. It can 
rarely occur that a nation will seek safety by 
self-destruction. But in such case the ad- 
versary might refuse to recognize such a vol- 
untary suicide as affecting his rights. For 
the purpose of obtaining satisfaction he might 
justly treat the nationality sought to be ex- 
tinguished as still existing. But at all events, 
his rights could be enforced against the suc- 
cessor or grantee of the extinguished sover- 
eignty. The question would then be purely 
political; for the new sovereign, whether to 
carry on the war or accede to the demands of 
the enemy of his grantor; and for the latter, 
whether to prosecute the war against the 
new sovereign. Little aid, however, can be 
derived from the consideration of such ex- 
treme and improbable cases. It is further 
urged that the doctrine contended for on be- 
half of the United States is in the prize law. 
It may perhaps be admitted that a theory of 
maritime prize formerly obtained, which as- 
sumed that a belligerent has a vested right 
by the declaration of war id all sea-borne 
private property of the other belligerent; that 
no such property can be the subject of lawful 
sale; that all contracts of sale touching bel- 
ligerent property of any sort, though valid on 
land, are invalidated by the mere fact of 
such property being embarked on the ocean, 
and that if transferred to a neutral after the 
declaration of war, it is a lawful prize to the 
other belligerent Such is not now the re- 
ceived law of nations. It is now admitted 
that the bona fide sale of the ships of bel- 
ligerents to neuti-als in time of war is lawful 
and valid unless made in transitu. 

In The Johanna Emilia, 29 Eng, Law & 
Eq. 502, Dr. Lushlngton says: "It is not 
denied that it is competent for neutrals to 
purchase the property of enemies in another 
country, whether consisting of ships or any- 
thing else. They have a perfect right to do 
so, and no belligerent right can override it" 
Such is the doctrine maintained by our gov- 
ernment See opinion of Attorney General 
Gushing, October 8, 1855. If a sale to a neu- 
tral of a ship in transitu is held invalid as 
against a belligerent, it is not by reason of 
any inchoate right or lien acquired by the lat- 
ter by the mere declaration of war, or be- 
«ause the right of the enemy to dispose of his 
property is invalidated by the declaration of 
war, but because a sale of a ship in transitu 
is taken as proof of collusion and fraud, and 
as showing that no absolute transfer has in 
fact been made. The soundness of even this 
rule is doubted by the attorney general in 
the opinion referred to. A sale of a ship not 
in transitu, by a belligerent to a neutral, is 
valid as against a subsequent captor, no mat- 
ter how imminent °the danger of capture 
would have been had she remained enemy's 
property, and no matter what may be the 
number of hostile fleets fitted out to cruise 
against her and similar property of the bel- 
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ligerent It appears, tlien, that the law of 
nations with regard to prize of war does not 
recognize the principle contended for. It is 
urged, however, that this principle lies at the 
foundation of the doctrine of post liminii. 
It is argued that a state of war implies the 
reciprocal denial by each belligerent of all 
rights of the other. That each relies upon 
force alone— force to retain or force to take. 
They are thus in aequali Jure. 

The principle, therefore, by which, on a 
reconquest, the original title revives, and is 
deemed -to have been uninterrupted, is found- 
ed on the presumption that the displaced sov- 
ereign intended a reconquest when he was 
displaced, and his title on a reconquest re- 
lates back to the time when he is presumed to 
have formed such intention. If, then, (it is 
argued) the title by reconquest relates back to 
the time of the formation of the intention to 
reconquer, the title by conquest must relate 
back to a similar period— for a state of war 
implies the negation of all antecedent right 
on either side. The only difference between 
the cases being, that in the case of a recon- 
quest, the intention to reconquer is presumed 
until the jus post liminii is extinguished; 
while In the case of conquest, that intention 
must be shown by the political acts and dec- 
larations of the conqueror. The argument is 
ingenious, but the premises are, I think, 
erroneous. It Is assumed that a new title is 
acquired by a sovereign who recovers terri- 
tories from which he has temporarily been 
driven. On the contrary, he holds it by his 
original titie, which could only have been 
displaced by a permanent conquest But the 
fact that he recovers the territory proves that 
what seemed a conquest was but a temporary 
dispossession. The invader, therefore, acquir- 
ed no rights, nor did the original sovereign 
lose any. He continues to rule, not by a new- 
ly acquired title which relates back to any 
former period, but by his ancient tiUe, which, 
in contemplation of law, has never been di- 
vested. Nor is it true that war is the recip- 
rocal denial of all rights by the belligerents, 
with respect to the territories of either. A 
conqueror does not deny that the territory 
seized was at the time of the conquest the 
ten-itory of his enemy, any more than the at- 
taching creditor denies the property attached 
to be that of his debtor. On the conti"ary, 
he asserts it to be his. He seizes it as the 
property of his enemy, and because it Is his. 
He asserts no antecedent titie in himself. He 
declares, not that the territory was his, but 
th^t he will make it his by conquest The 
title or right acquired by a conquest is not 
the same as that of the original possessor. 
It is temporary and precarious, and ceases 
the moment the conqueror is expelled: if, in- 
deed, a title by conquest can be said ever to 
have existed, when the event has proved that 
the attempted conquest could not be main- 
tained. The title of the original owner is 
wholly unaffected by the temporary dispos- 
session, and even during his dispossession it 



Is treated as valid and subsisting until the 
jus post liminii has been extinguished. The 
extinction of the post liminii is necessary to 
ripen the temporary and merely possessory 
right of the conqueror into such an ownership 
of the territory as neutrals can recognize. 

If these views be correct the case of a 
reconquest does not present the instance sup- 
posed of a title relating back to the period of 
the formation of the intention to reconquer. 
But the further discussion of this subject 
would require more time and space than can 
be devoted to it It might I think, be dem- 
onstrated, that a rule which supposes all 
rights of a sovereign, with respect to terri- 
tory subsequentiy conquered, to cease as 
against the conqueror, not when war is de- 
clared, but when the war is prosecuted with 
the object of conquest, when expeditions are 
fitted out for the purpose, and when the con- 
quest is "imminent and inevitable," is not 
susceptible of practicable application as a 
rule of international law. That those rights 
must continue until the date of actual con- 
quest or of the treaty of cession, or else must 
cease at the declaration of war; and that aa 
attempt to estimate the "imminency" of the 
conquest at any intermediate period, or to 
try the validity of the exercise of sovereign 
rights, by calculating the chances of war at 
a particular "moment would be impracticable 
and illusory. 

On the whole, we are of opinion that the 
right of Mexico to grant her public domain 
in California continued rmtil the conquest of 
the country by the United States, 

It is further urged, on the part of the 
United States, that grants made after' the 
13th of May, 1846, are not protected by the 
treaty of peace, because such was not the 
Intention of the parties. That the Mexican 
commissioners who negotiated the peace, 
and who represented the claimants as well 
as the Mexican government, solemnly, and 
after special inquiry, declared that none 
such existed. That the treaty was nego'ti- 
ated on the faith of this declaration. It is 
admitted that such a declaration was made 
and embodied in the projet of the treaty 
submitted to the senate. Had this declara- 
tion been contained in the treaty as adopted 
and' ratified, it might very possibly have 
been regarded as a covenant or stipulation 
that such grants should not be deemed val- 
id by the United States. But the clause 
containing it was struck out by the senate; 
not by the general vote which struck out 
the whole of the tenth article of which this 
declaration formed a part, but by a distinct 
vote upon the question whether this partic- 
ular clause should stand as a part of the 
treaty. The court cannot assume therefore, 
that the treaty was assented to by the Unit- 
ed States on the faith of this declaration by 
Mexico; else, why strike it out? It may, 
not unreasonably, be supposed that the sen- 
ate refused to allow the declaration to re- 
main, because they were willing that grants 
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made after the IStli of May, if any suclx 
there were, should be submitted to the 
, courts, and rejected or confirmed, as might 
be just. 

But, assuming that the treaty was con- 
cluded on the faith of this declaration, the 
rights of an individual to his property can- 
not be affected by it. The stipulation in 
the treaty by which the property of the in- 
habitants of the ceded territory was secured, 
conveyed to them no additional rights. "An 
article to secure this object, so deservedly 
held sacred in the view of policy as well as 
of justice and humanity, is always required 
and never refused." [Henderson v. Poin- 
dester] 12 Wheat [25 U. S.] 535. "When 
such an article is submitted to the courts, 
the inquiry is whether the land in contro- 
versy was the property of the claimant be- 
fore the treaty." U. S. v. Arredondo, 6 
Pet. [31 U. S.] 712. If, then, the land in 
controversy was the private property of the 
claimant when the country was acquired, it 
must have remained such, though no treaty 
had been made. The United States do not 
claim to have acquired the ownership of 
any other property than the public property 
of the enemy, nor could they justly have 
demanded that Mexico should assent by the 
treaty to the confiscation of any property, 
the right to which was vested in private in- 
dividuals. If, then, the United States have 
been willfully or accidentally deceived, as 
to the amount of property held in private 
ownership in the ceded territory, they may 
have a right to demand a return of some 
portion of the pecuniary equivalent paid by 
them. The fraud or mistake of the Mex- 
ican commissioners can have no effect upon 
a private right, held sacred by the laws and 
usages of all civilized nations, which was 
not derived from the treaty, and which, had 
it been known to exist, the United States 
would have been bound to respect. These 
observations are made with reference to the 
general proposition maintained at the bar, 
viz.: that the declaration by Mexico that no 
grants had been made subsequent to May 
13, 1846, invalidated all such grants to the 
same extent as if a stipulation to that ef- 
fect had been embodied in the treaty. 

We proceed to consider the merits of the 
case at bar. The claim was rejected by the 
board for want of proof of the mesne convey- 
ance through which the claimants derive ti- 
tle. That defect has been supplied by evi- 
dence taken in this court. In support of their 
title the claimants have produced: (1) A pe- 
titioii, in the usual form, addressed to the 
governor by Benito Dias, for the land called 
"Punta de Lobos," and dated April 3, 1845. 
On the margin of this petition is an order 
for information, dated May 24, 1845. (2) 
The "informes" of the officers, as required 
by the governor. (3) The formal grant sign- 
ed by Pio Pico, governor, and Jos6 Matias 
Moreno, secretary, and dated June 26, 1846. 
The claimants have also produced a private 



letter from Juan Bandini, secretary of the 
governor, dated on the same day with the 
order for information to Benito Dias, in 
which he expresses to the latter his regret 
that he had not first obtained the certifi- 
cates of other officers and sent them with 
the petition, "in which case he would have 
had the pleasure of sending him all his mat- 
ters concluded." The signatures to these 
documents are proved by the testimony of 
Pio Pico himself, and by other witnesses, 
nor has any attempt been made to call in 
question their genuineness. It is suggested, 
however, on the part of the United States, 
that they were signed subsequently to their 
date, and after the final subversion of the 
Mexican authority in California. Benito 
Dias, the original grantee, was examined as 
a witness by the claimants, he having as- 
signed all his interest in the grant. He 
states that the grant was in his handwrit- 
ing, and that he wrote it and sent it to the 
governor for signature, in consequence of a 
letter from Bandini, secretary of the gov- 
ernor, stating that the grant must be ob- 
tained immediately, as the country was in a 
critical state; that this was done on the 
20th or 21st of June, at San Francisco; that 
he received the grant on the 5th or 6th of 
July, at Monterey; and that it was handed 
to him by Antonio Maria Osio, who received 
it from Cells, the courier of Dias, to whom 
it had been delivered by the governor. That 
the grant was signed by Pio Pico, at Santa 
Barbara, or Buena Ventura, the courier 
whom Dias had dispatched to Los Angeles 
having met the governor on the road at 
one or other of those places. Bernar- 
dino Soto, a witness in behalf of the claim- 
ants, swears that about two or three days 
before the taking gf Monterey, which was 
on the 7th of July, 1846, he and his father 
were taking tea at the house of Dias, in 
Monterey, when Don Antonio Osio came in 
and handed Dias a letter. That Dias read 
its contents, appeared to be much pleased, 
and said it was a grant for the "Punta de 
Lobos." The witness is enabled to fix the 
date of this occurrence by the circumstance 
that he and Dias had been sent from Santa 
Clara to get supplies for the troops at Mon- 
terey; that he left Santa Clara on the 4th 
of July, which is a great feast day with the 
Californians, and that he arrived at Monte- 
rey the same night, when, as he relates, 
Dias received the title. Dias further states, 
that a short time afterwards he showed the 
title to Manuel Dutra, with whom he left it 
as security for a loan of $40. Bernardino 
Soto confirms this statement, and testifies 
that about two or three days after the tak- 
iog of Monterey he, with Don Gabriel de la 
Torre, were in the house of Dutra, when 
Dias applied for the loan of some money, 
and on being asked for security he produced 
the title. Dutra gave him some money, and 
Dias left the title in his hands; after he had 
gone, Dutra^ began to read the paper, and 
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asked tlie witness if lie knew the tract call- ' 
ed Punta de Lotos, to wbicti he replied that 
he did. Manuel Dutra testifies to the same 
facts. He states that he had the title In his 
possession for more than a month, when, 
on being repaid, he returned it to Diaz, who 
stated that he wanted it for the purpose of 
selling the land to Thomas 0. Larkin. That 
Bernardino Soto and Gabriel de la Torre 
were present and informed him where the 
Punta de Lobos was. Gabriel de la Torre 
gives substantially the same account, ex- 
cept that he denies having told Dutra where 
the land was situated, as he did not know, 
nor did he hear Soto tell Dutra its situation. 
It is further shown by the claimants, that 
on the 19th of September, 1846, Benito Diaz 
conveyed all his interest in the land to 
Thomas O. Larldn. The deed to the latter 
Is produced. I do not understand it to ba 
disputed that at that date the grant was in 
existence. It further appears by the evi- 
dence of Col. Stevenson that Pio Pico finally 
left the country on the 8th of August The 
hypothesis of fraud, therefore, supposes that 
the grant was signed at some date between 
the 2oth of June and the 8th of August 

The United States have produced as a wit- 
ness, Vicente Gomez. He swears that he, 
Benito Diaz, and Gayetano and Luis Arenas, 
were present when Pio Pico signed the grant 
That it was signed after the Americans took 
possession of Monterey. To rebut this testi- 
mony the claimants have examined, since the 
appeal, Gayetano and Luis Arenas. Both of 
these witnesses deny having been present on 
the occasion referred to by Gomez. They 
state that they never saw Pico sign any pa- 
pers after the 7th of July; that they never 
saw the title to Punta de Lobos, and do not 
even know where the land lies. JosS L. 
Luco and Juan M. Luco, witnesses called by 
the claimants, swear that Gomez, in conver- 
sation with them, denied all knowledge of 
the Punta de Lobos grant, and that he had 
given the testimony contained in his deposi- 
tion. Jos6 L. Luco also swears that Gomez' 
character for veracity is bad, " and that he 
would not believe him on oath in matters re- 
lating to land titles. Jas. 0. Crane and John 
H. Watson are the only remaining witnesses 
introduced by the United Stat-es. These wit- 
nesses swear that in the spring of 1851, Benito 
Diaz stated to them that the grant of Punta 
de Lobos was made after the hoisting of the 
American flag at Monterey, and was ante- 
dated.* These declarations, if made at all, 
were made several years after Benito Diaz 
had parted with all his interest No previous 
inquiry as to them has been made of Benito 
Diaz, when examined as a witness. I know 
of no rule of law by which the testimony 
could be admitted. Benito Diaz was, how- 
ever, reexamined in this court and stated, 
with reference to these declarations, that he 
knew Crane and Watson; that he never had 
any conversations with the latter, as he did 
not speak Spanish, except on one occasion 
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when Orane acted as interpreter; that he 
had always told Crane that the title was 
good, except that once "after Gomez had 
made statements about the title. Crane asked 
him if it was not made in August to which 
he laughingly replied: Yes, yes, just as 
Gomez says." The above comprises all the 
testimony adduced by the United States in 
opposition to the claim. 

No attempt has been made on the part of 
the United States to show the signatures of 
Pico and Moreno to be forgeries. It is in- 
sisted, however, that the grant is antedated, 
and that it was in fact signed after the con- 
quest of the country. It is stated, as we 
have seen, by Benito Diaz, that the grant 
was written by him in San Francisco, on the 
20th or 21st of June, and sent by a courier to 
the governor for signature. On examining 
the origmal grant on file in the surveyor 
general's office, we find that the date is hi 
writing and not in figures, and the words 
"veinta y cinco de Jimio," are obviously writ- 
ten by the same hand, with the same ink 
and at the same time as the rest of the in- 
strument There can be no doubt that Benito 
Diaz, or whosoever drew the grant filled in 
the date at the time he drafted the instru- 
ment No trace can be discovered of any 
blank having been left to be filled up when 
the grant was signed, and the writmg and 
the color of the ink are palpably different 
from those of the signatures of either Pico 
or Moreno. The certificate stating that a 
record of the title has been taken "in the 
corresponding book," is also in the same 
hand-writing as that of the body of the grant 
The statement of this fact must therefore 
have been made by Diaz, Uke the insertion of 
the date, by anticipation. If the statement 
be true, where is the "corresponding book?" 
It has not been produced. If .Moreno can 
remember that he signed the grant on the- 
25th of June, on the road at a distance from 
his office, he could doubtless remember the 
fact that he recorded it and perhaps he could 
explain how it happened that when accom- 
panying the governor on a distant journey, at 
a period of great public disorder, he took 
with him a book of records usually kept 
among the archives of his office. He might 
at least tell what has become of the book. 
On these points no explanation is offered by 
the claimants; on the hypothesis of fraud, 
however, a natural esplanation suggests it- 
self. 

When the grant was fabricated, it was not 
considered that it could be proved that Pio 
Pico was not in Los Angeles at the date of the 
grant. The certificate of record was accord- 
ingly added and Moreno's signature procured. 
When, however, it became necessary to al- 
lege that the grant was signed upon the road, 
to meet the objection that Pico was not in 
Los Angeles at its date, it was too* late to 
alter or erase the certificate of record, not- 
withstanding that the making of such a rec- 
ord was inconsistent with the othe? clrcum* 
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stances under wMch it was reQuMte to show 
the grant to have been executed. If then the 
date was affixed to the instrument before It 
was signed, it affords no evidence of the true 
time of its signature. Matias Moreno, how- 
ever, testifies "that he saw the grant on the 
25th of June, when he signed it." The wit- 
ness does not explicitly state that he signed 
the grant on the day that it bears date. He 
uses the expression above quoted, which was 
doubtless intended to convey that idea. Pico 
himself was also examined, but he answers 
with singular reserve. On being asked if 
the signatures were genuine, and the instru- 
ment executed for the purposes therein men- 
tioned, he merely replies "I believe the signa- 
tures are genuine." He does not state wnen 
they were aflBxed, nor for what purpose. Jf 
the grant was signed on the 2oth of Jun^ the 
coincidence is extraordinary. It is, of course, 
not impossible, but it is in the highest degree 
improbable, that Benito Diaz, when he drew 
it in San Francisco on the 20th or 21st of 
June, under the expectation that it would be 
signed at Los^ Angeles, should have guessed 
so accui-ately the day on which his messenger 
would find the governor, and the day on 
which the latter would sign the grant. And 
particularly, when the governor was in fact 
met upon the road at a considerable distance 
from the place where Diaz expected he would 
be found. It is also strange that the grant, 
drawn at San Francisco on the 20th or 21st 
of June, should have reached the governor on 
the 25th, on the road between Santa Barbara 
and Santa Buena Ventura, a journey which 
must usually have required seven or eight 
days to accomplish, while it was not returned 
to the grantee until the 4th or 5th of July, 
and this, too, at Monterey, at least two days 
journey nearer than San Francisco to Santa 
Barbara, 

In this connection the natiire and subject 
matter of the grant deserve attention. In his 
petition to the governor, Benito Diaz, after 
specifying the boundaries of the tract select- 
ed, adds — "observing that the ruins of the 
presidio of San Francisco, and the castle, 
which are within the tract, shall remain ex- 
empt from the petition, unless it may be that 
the governor may choose to grant me the said 
ruins, promising, if that be done, to build a 
house," eta By the marginal order of May 
2Sth, the governor refers the petition, not 
only to the respective judge, but to the mili- 
tary commander for his opinion as to what 
may be convenient. The judge reports that 
the land is vacant, but as to the military 
points he can give no opinion, not knowing 
their ejidos or the lands appertaining to 
them. The military commander reports in 
favor of granting the land "not including in 
the concession the two military points of the 
presidio and castle which are included in the 
petition." The grant, after reciting that the 
petitioner had applied for the land called 
"Punta de Lobos," concedes to him in full 
property "the before mentioned land— el es- 



presado terreno." And the third condition 
states its exterior boundaries without reserv- 
ing the- military points within them. He 
thus grants not only the fortifications, con- 
traiy to the advice of the military authority 
whose opinion he had solicited,, but he does 
not even insert the condition proposed, by the 
petitioner himself, viz: that a house should 
be built for the government if the ruins were 
granted. 

But the question arises, had the governor 
authority to make such a grant? The sec- 
ond article of the law of 1824 declares the 
object of the law to be "those lands of the 
nation which not being private property nor 
belonging to any corporation or town, may 
be colonized." The intention of Mexico ob- 
viously was to promote the settlement of the 
count^, by the gratuitous distribution of its 
vacant and unappropriated public land. We 
accordingly find that the principal informa- 
tion desired by the governor, and communicat- 
ed by the "informes," is whether the land 
solicited is "valdio," or vacant. If then the 
law and the governor's authority only ex- 
tended to "vacant" lands, it must be ad- 
mitted that the sites of fortifications, occu- 
pied as such, are not within the law. It is, 
however, urged that these fortifications were 
abandoned and gone to decay, and that their 
sites had thus reverted to their previous con- 
dition of vacant lands. That they had no 
garrisons, is admitted; but the extent to 
which the buildings had fallen into decay, 
is not clear. It is not disputed that some 
eight or ten cannon remained at the fort, and 
that its walls as well as the buildings at the 
presidio, since used as barracks by the United 
States, must have existed in a greater or less 
degree of preservation. But the question, 
whether these points were occupied or vacant, 
does not depend on wliether garrisons were 
maintained in them, or the degree of preser- 
vation of the structures. If the place had 
been selected and appropriated by the gov- 
ernment as a military post— if considerable 
and expensive structures had been made for 
military purposes, the occupation of the land 
would seem to be complete, though every 
soldier had been withdiawn and the works 
themselves fallen into decay. The fifth arti- 
cle of the law of 1824 provides that the gov- 
ernment of the federation may make use 
of any portion of the lands of the nation 
to construct warehouses, arsenals, &e., it may 
deem expedient, with the consent of congress. 
It is to be presumed, therefore, that the ap- 
propriation and occupation of these military 
sites must have been made by the govern- 
ment of the federation. Until, then, the fed- 
eral government determined to abandon 
them, no governor of a department would be 
at liberty to treat their sites as vacant public 
land, because, through accident, neglect or 
the disturbed condition of public affairs, their 
garrisons might have been withdrawn, or 
the fortifications in some degree dismantled. 
The fort or castle occupied a position unmis- 
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takably indicated by nature as the site of a 
defensive -work for tMs- harltor. It had "been 
selected as such, perhaps, hy the Spanish con- 
querors, and the United States have since, at 
the same point, erected the most extensive 
fortifications on this coast. It is not conceiva- 
ble that under a general power to distribute 
vacant lands to actual settlers, it could have 
been intended to clothe the governor with 
discretionary power to give to a private in- 
dividual a spot so necessary to the national 
defense, which had long been used for the 
purpose, and on which the cannon of the 
nation still remained. 

If, then, we are right in supposing that 
the governor had no authority to grant the 
fortifications of the country to private indi- 
viduals, the fact that this grant purports to 
do so becomes a significant and suspicious cir- 
cumstanc** Indeed, it would seem incredible 
that a governor, intending bona fide to exer- 
cise the authority entrusted to him for the 
good of th** nation, should, at a time of war 
and immiient peril, have consented to grant 
to a private person the site of so important a 
fortification; that he should have done this 
on the road where, by accident, both he and 
his secreta»T were found; that he should 
have signed a paper previously drawn up for 
him by the grantee, and dated at a place, and, 
in all probability, at a time different from 
those at which it purported to be executed; 
that he should have done this contrary to the 
advice of the military authority whose opin- 
ion he had solicited, and without securing the 
important benefits to the government which 
the petitioner had himself offered, viz. the erec- 
tion of a house; and, finally, that no record or 
official note of so important a transaction 
should anjTvhere be found in the ardiives of 
the government. Had Pio Pico himself given 
any satisfactory explanation of these circum- 
stances, our suspicions might have been dis- 
pelled. But the witness mentions no one of 
the facts sought to be established by the 
claimants, except only that the signatures are 
genuine, and of this he only expresses his 
"belief." if the date was afBxed to the grant 
by Dias himself, when he drew it on the 20th 
or 21st of Jime, Moreno*s testimony that he 
signed it on the 25th must be false, unless 
we suppose an almost impossible coincidence 
to have occurred. If Moreno, the governor's 
secretary, has sworn falsely, the whole case 
is tainted by the fraud. The grant appear- 
ing to have been dated by Dias himself, be- 
fore its execution, Moreno's testimony Dedng 
rejected, and the governor being silent on the 
subject, the only evidence to show its execu- 
tion before the change of sovereignty is that of 
Dias himself, Bernardino Soto, Manuel Du- 
tra and Gabriel de la Torre. No one of these 
witnesses pretends to have seen the grant be- 
fore the 5th or 6th of July, Dias, in his first 
deposition, states that he received the grant 
two or three weeks after its execution. It is 
only when examined in this court, that he 
remembers having received it on the 4th or 



5th of July, within nine or ten days after 
its execution. Gabriel de la Torre, Dutra 
and Soto swear that they saw the grant a 
few days after the taMng of Monterey, when 
Dutra was asked to lend ?40 upon it The 
only witnesses who saw it on the 5th or 6th 
of July are Dias and Soto. 

The conclusion, then, that the grant was 
executed before the 7th of July, must be 
founded on the testimony of Dias and Soto 
alone. We are deeply sensible of the fact 
that their testimony is positive and circum- 
stantial; that Soto's character has not been 
impeached, and that the statement of Gromez, 
that Pico signed the grant in August, in the 
presence of himself and the two Arenas— ia 
contradicted by the latter— that Gomez' char- 
acter is impeached— and his testimony, there- 
fore, entitled to but little consideration. But 
the inquiry recurs: Can we, on the faith of 
Dias' and Soto's testimony alone, confirm this 
claim, under all the circumstances? We are of 
opinion that we cannot In the investigation 
of this class of cases!, we have been pain- 
fully impressed with a sense of the entire 
unreliability of many of the regular and, 
so to speak, professional witnesses by whom 
they are supported, and, in some rare in- 
stances, attacked. When, therefore, a grant 
is presented, of which the archives contain no 
record, for land of which no possession has 
been taken, and to which no claim of owner- 
ship has been asserted during the former 
government, the suspicion that It has been 
fabricated since the change of government is 
irresistibly suggested. That such has been 
the case, in some Instances, is notorious. 
That such a fraud was easy while the former 
governors of this country were alive and ac- 
cessible, is obvious. 

When, therefore, the grant is like the pres- 
ent, one of an extraordinary character— when 
it appears that the governor, even if he did 
not exceed his authority, acted with entire 
disregard of the interests of his country— 
we have a right to demand a full and satis- 
factory explanation of the circumstances. 
When we find Moreno testifying to a fact 
which is in the highest degree improbable, 
the governor not only withholding explana- 
tion, but silent or eva^ve as to the real point 
in controversy— the grantee himself giving 
a loose and inaccurate statement of the time 
when he received the grant although four 
years afterwards, the date and the circum- 
stances are fresh in his memory— when, in 
addition to all this, we consider the notorious 
facility with which testimony like that in 
support of this claim can be procured— we 
are unable to resist the conclusion that the 
bona fide character of this grant has not been 
established. Whether the bare reception of a 
paper purporting to convey a title at a time 
when the grantor had lost all practical domin- 
ion over the land conveyed, when no posses- 
sion was taken, or could have been taken, by 
reason of the subversion of the grantor's au- 
thority by a conquest of the country, conveys 
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such a riglit of property as the conq,ueror, 
by the principles of public law, is bound to 
respect, may be doubted. That q[uestion it 
is not now necessary to discuss. 

[On appeal to the supreme court, the decree 
of this court was affirmed. 24 How. (65 U. S.) 
125.] 
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PALMER T. WARREN INS. CO. 

[1 Story, 360; i 4 Law Rep. 98.] 

Circuit Court, D Massachusetts. Oct., 1840. 

Marixe Insurance— Exceptions in Policy — 
Construction. 

1. Words of exception in any instrument are 
to be construed most strongly against the party, 
for whose benefit they are- intended, and this 
rule is applied to words of exception in policies 
of insurance. 

[Cited in Airey v. Merrill, Case No. 115; 
Wright V. Sun Mut. Ins. Co., Id. 18,095; 
Phenix Ins. Co. v. Wilcox & Gibbs Guano 
Co., 65 Fed. 728.] 

[Cited in brief in Dole v. New England Mut. 
M. Ins. Co., 88 Mass. [6 Allen] 378. Cited in 
Parkhurst t. Gloucester Mut Pish. Ins. Co., 
100 Mass. 306; Chandler v. St. Paul F. & 
M. Ins. Co., 21 Minn. 88. Cited in brief in 
St Louis Ins. Co. T.Kyle, 11 Mo. 288. Cited 
in Hoffman v. Aetna Fire Ins. Co., 32 N. Y. 
414. Cited in brief in Bradley v. Mutual 
Ben. Life Ins. Co., 45 N. Y. 424; Torrenee 
V. Conger, 46 N. Y. 344. Cited in United 
States Mut. Ace, Ass'n v. Newman, 84 Va. 
59, 3 S. E. 805; Carson v. Jersey City Ins. 
Co., 43 N. J. Law. 304.] 

2. But this rule of interpretation is subservi- 
ent to another, — "Verba intentioni, non 6 contra, 
debent inservire," 

[Cited in brief in Wales v. China Mut Ins. 
Co., 90 Mass. [8 Allen] 383. Cited in Brad- 
ley V. Nashville Ins. Co., 3 La. Ann. 708; 
McLaughlin v. Atlantic Mut Ins. Co., 57 
Me. 172; Wilkins v. Tobacco Ins. Co., 30 
Ohio St 337.] 

3. Policies of insurance are always construed 
liberally, and rarely, if it is possible, subjected 
to any critical strictness, or any technical in- 
terpretation. 

[Cited in Bradley t. Nashville Ins. Co., 3 La. 
Ann. 708.] 

4. Where a jwlicy of insurance on time con- 
tained the following clause: "Excluding -during 
the tenn, all ports and places in Mexico and 
Texas, also the West Indies, from July 15th 
to October 15th, 1839, each at noon;" and the 
vessel sailed from New York for, and arrived 
at St. Jago de-Cuba, within the excluded period, 
and was lost on her return in December follow- 
ing, — it was held that the underwriters were lia- 
ble, the loss not happening within the excepted 
period, and the clause in the policy not being an 
exception or exclusion of voyages, but only a 
suspension of the risk during such time, as the 
vessel should be at the excepted ports. 

[Cited in Dole v. New England Mut. M. Ins. 
Co., Case No. 3,966; New Haven Steam Saw- 
MiU Co. V. Security Ins. Co., 9 Fed. 784.] 

[Cited in Odiorue v. New England Mut. M. 
Ins. Co., 101 Mass. 554. Cited in brief in 
Cory V Boylston F. & M. Ins. Co., 107 Mass. 
144; Webb v. Protection and Aetna Ins. 
Cos.. 14 Mo. 7.] 

1 [Reported by William W. Story, Esq.] 



Assumpsit on a policy of insurance. The 
case came before the court upon an agreed 
statement of facts to the following effect: 
The plaintife, on the 1st day of May, 1839, 
procured a policy of insurance to be under- 
written by the defendants, viz.: "Two thou- 
sand dollars, on one half of the brig Spy, for 
the term of one year from this 1st day of 
aiay, 1839, at noon, excluding during the 
term all ports and places in Mexico and Tex- 
as, also the West Indies from July 15th to 
October 15tb, 1839, each at noon; the brig 
valued at §4,500, at a premium of 11 per 
cent., to add one half per cent each passage; 
ber cargo is coal, stone, or lime; or that she 
proceeds to or from a port in North Carolina, 
within Ocracock Bar." The policy contained 
the usual risks and clauses in the Boston pol- 
icies. The declaration was for a loss by the 
perils of the seas. It was agreed by the par- 
ties, that the question, as to the liability of 
the defendants, should be decided by the 
court, before tlje case was submitted to a 
jury on the merits. 

On behalf of the plaintiff, it was contend- 
ed that the question was solely one of con- 
struction upon that clause of the policy, ex- 
eluding the West Indies. That It should be 
construed as an exception of certain risks 
during a certain time, and not as an exclu- 
sion of particular voyages. And, that the ex- 
ception only operated as a suspension of all 
risk on the part of the Insurance company 
during the time, at which the vessel was at 
particular ports and places. That, inasmuch 
as this was an exception, that is, a particu- 
lar intent against a general intent, it was to 
be taken strictly against those, who set it 
up, and in favor of the general intent 2 
Bam. & C. 207; 6 Bam. & C. 847, 850; 6 
Cromp. & J. 224. It was contended, also, 
that the doctrines relating to deviation were 
not applicable to the present case, there be- 
ing no insurance on a particular voyage, or 
particular voyages. The purpose was to ef- 
fect a complete and comprehensive insm-ance 
against all voyages, with c^iiain exceptions, 
and the burden of proof is on the insurers to 
bring themselves within the exception, in or- 
der to render the plaintiff liable. Roget v. 
Thui'ston, 2 Johns. Cas. 248; Phil. Ins. 459, 
482, 731, 733. 

On behalf of the defendants It was con- 
tended, that the effect of the exclusion was 
to terminate and avoid the policy, from the 
time, when the brig went to the West Indies 
in the prohibited months. 1 Phil. Ins. 43; 2 
Kent, Comm. 552. That an exception in any 
contract is always to be taken most strictiy 
against the party, acting under the most 
knowledge, and having the power to* come 
under the exception, or not That the clause 
of exception amounted to a warranty, which 
had been broken. That no precise form of 
words is necessary, but any direct or inci- 
dental allegation, affecting the risk, will con- 
stitute a warranty; and that, whether it is 
express or implied, it must be strictly com- 
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plied witli- Pawsou y. Watson, Cowp. 7So; 
MacMe v. Pleasants, 2 Bin. 363; 1 Phil. Ins. 
347. That there was a deviation in the pres- 
ent case, growing out of a change and in- 
crease of the risk; and even if.it should ap- 
pear, that the risk was not increased, still 
the mere change constituted such a devia- 
tion, as to avoid the policy. That, when 
there is any exception or exclusion in a pol- 
icy, the insured must show, that the except- 
-ed risk did not contribute to the loss. Roget 
v. Thurston, 2 Johns. Cas. 248. 

Rufus Choate, for plaintiff. 
Theophilus Parsons, for defendants. 

STORY, Circuit Justice. The questions in- 
volved in the argument of the present case 
are of considerable novelty, and certainly are 
not unattended with difficulty. The policy 
is upon the brig Spy, for a year, "excluding 
during the term all ports and places in Mex- 
ico and Texas, also the West Indies from 
July 15th to October 15th, 1839, each at 
noon." During the year 1839, the vessel per- 
formed a voyage from Boston to St. Joseph's 
(Florida), and from thence to the Havana, 
and thence to New York. On the 12th of 
September, 1S39, she sailed on a voyage from 
New York to St. Jago de Cuba, arrived there 
about the 1st of October, and sailed from 
thence on her return voyage to New York, 
on the 2oth of October, and was wrecked on 
the loth of December following, on a beach 
in Eaton's Bay, in Long Island Sound. The 
loss, for which the suit is brought, is that 
occasioned by this shipwreck. 

Now, upon this posture of the case, the 
question is, whether the insurance company 
are liable for the loss; and this depends 
upon the interpretation, which is to be put 
upon the terms of the policy. The loss oc- 
curred in the progress of the return voyage 
from the West Indies, within the year, for 
which the insurance was made, and without 
the limitation of the time, excluded by the 
policy (between July 15th and October loth, 
1839). The tenhs»of the policy are suscepti- 
ble of various interpretations. The clause of 
exclusion may be construed, first, to be a 
condition or warranty on the part of the in- 
sured, that the brig, during the year, shall 
not be employed in any voyages to or from 
any port or places in Mexico, Texas, or to or 
from the West Indies between July 15th and 
October 15th; upon which construction, it is 
dear, that the underwriters would not be 
liable for the loss, which has occurred. And 
this would be equally true, whether we 
should treat it as a case of non-compliance 
with the condition of warranty, or as a de- 
viation from the voyages insured. Or, sec- 
ondly, the clause may be construed as allow- 
ing such voyages to and from Mexico, Tex- 
as, and the West Indies, during the exclud- 
ed period, but exonerating the underwriters 
from aU risks and liabilities for losses in 
the course thereof; which, in the events, 
18FED.CAS. — 67 • 



which have happened, would be equally fa- 
tal to the recovery ia this suit, since the 
loss was in the course of the voyage from 
the West Indies, which was begun, although 
not completed, within the excepted period. 
Or, thirdly and lastly, the clause may be 
construed, as merely excepting from the op- 
eration of the policy certain risks and losses, 
viz, all risks and losses in ports and places 
in Mexico and Texas, and in the West In- 
dies between July 15th and October 15th, 
1839. In this last view, the policy would be 
completely operative, and cover the present 
loss, since it would not fall within the ex- 
cepted risks. The defendants, in effect, con- 
tend, that the true import of the tenns of 
the policy requires and justifies one or the 
other of the two first interpretations. Th6 
plaintiff, on the other hand, insists, that the 
third and last is the only true and sound in- 
terpretation. It has become the duty of the 
court, therefore, in a case, in which it is ad- 
mitted on all hands, that there is no author- 
ity directly in i>oint, to endeavour to ascer- 
tain, as far as it may, the real intention of 
the parties in the language used, and to gife 
such an interpreta'tion, as seems most conso- 
nant to that intention and to the general 
principles of law. 

In the argument, it has been thought of 
some importance, in the construction of the 
clause, to ascertain, if there is any ambig- 
uity in the language used, what is the rule 
of law, as applicable to this case, by which 
instruments of all sorts, and particularly poli- 
cies of insmtince are to be construed. I take 
the rule to be clearly established, as a gei\- 
eral rule, that words of exception in any in- 
strument, are to be construed most strongly 
against the party, for whose benefit they are 
intr"oduced; and liiis rule has beeen expressly 
applied to words of exception in policies of 
insurance, as well in England, as in this 
court. Blackett v. Royal Exchange Assur. 
Co., 2 Cromp. & J. 244; Donnell v. Columbian 
Ins. Co. [Case No. 3,987]. See, also, Earl of 
Cardigan v. Armitage, 2 Bam. & C. 197, 206; 
Bullen V. Denning, 5 Bam. & C. 847, 850, 851. 
"Verba fortius accipiuntur contra proferen- 
tem." Now, for whose benefit are these words 
introduced? Clearly for the benefit of the un- 
derwriters, as they are to relieve them from 
risks, for which they would otherwise be 
liable under the general words of the policy. 
They are not, in form, or in substance, the 
words of the insxu-ed; but words of excep- 
tion, used by the underwriters, to exempt 
them from a liability from the general rule, 
which would otherwise attach upon them 
during the whole term of time, for which the 
policy was to endura The language of the 
supreme court of the United States, in con- 
struing an exception in the policy of insur- 
ance in Yeaton v. Fry, 5 Granch [9 tJ. S.] 335,. 
is strongly in point, as to the proper con-- 
struction of the present policy. The comrt 
there treated the words of the exception, as 
the words of the undei-writers, and not of the 
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insured, because they took a particular risk 
out of the policy, which, but for the excep- 
tion, would be comprehended in the contract 
So far, then, as the rule is to prevail upon 
the present occasion, it is unfavorable to the 
defendants. But it by no means follows, 
that it supersedes all other rules of construc- 
tion; for there is another rule to be observed: 
"Verba intentionl, non 6 contra, debent in- 
sei-vire." Co. Litt. 36. Another suggestion 
has been made, founded upon the grammati- 
cal sense of the words. It is said by the 
cotmsel on behalf of the plaintiff, that the 
clause in question is to be construed aS' an 
exception, and, therefore, eguivalent to "ex- 
cepted risks." This is met, on the other 
side, by the remark, that the word used is 
"excluding," and not "excepting," and that, 
in a grammatical sense, to exclude means to 
shut out, and not to except; and, therefore, 
excluding is rather prohibiting. It is cer- 
tainly true, that in lexicographies, the word 
"exclude" has not ordinarily given to it, as 
one of its meanings, to "except," But never- 
theless we shall find, that one of the senses 
given to the word "except^" is to "exclude." 
And in common parlance, the words are often 
used as equivalents. Policies of insurance 
are genei-ally drawn up in loose and inarti- 
ficial language, and, indeed, in the language 
of common life, and, therefore, are always 
construed liberally, and rarely, if it is pos- 
sible, subjected to any nice, or narrow^, or 
critical strictness, or any technical interpre- 
tation. We look rather to the intent, than to 
gi-ammatieal accuracy in the use of language. 
If a policy of insurance wei'e underwritten 
for a year on a ship, excluding the month of 
October, we should say, that it was but an 
exception of that month. If a policy was on 
all the cargo on board a ship, excluding the 
fruit on board, we should deem it a mere ex- 
ception of the fruit. On the other hand, if 
the words were, excepting the fruit on board, 
we should as readily say, that the fruit was 
excluded from the risks stated by the policy. 
But in neither case should we say, that fruit 
was prohibited from being taken on board in 
the voyage. It does not appear to me, there- 
fore, that any difficulty in the interpretation 
of the clause arises from any grammatical 
inacciu-acy in the use of language. It will 
make no difference, in my judgment, in the 
present case, whether the word "excluding," 
in this policy, is interpreted in- its more com- 
mon sense of shutting out, or in the sense of 
"excepting," although I have no doubt, that 
the latter is the true and appropriate sense 
in the clause of the policy under considera- 
tion, 

I confess, that I have felt some difficulty in 
a.rriving at a satisfactory conclusion as to 
the true and proper interpretation of this 
clause. I have no doubt, that the word "ex- 
cluding" is not here used in any sense, which 
makes the clause amount to a warranty, or 
to a condition, or to a prohibition. The lan- 
■ guage does not, in my judgment, justify such 



a construction. It is not the fair import of 
the tenns, and to arrive at it, we must force 
them out of their natural signification by an 
artificial straining. In Xeaton v. Fry, 5 
Cranch [9 U. S.] 335, 341, a similar attempt 
was made to construe an exception in the 
policy to be a warranty; but it was rejected 
hj the supreme court of the United States. 
My difficulty is of another sort. It is, wheth- 
er the clause amoimts to an exception of voy- 
ages, or an exception of risks. Construe it 
as an exception of voyages, and it will read, 
as if writtten thus: "Excepting during the 
term all voyages to and from all ports and 
places in Mexico and Texas, also the West 
Indies, from July 15th to October 15th, 1839, 
each at noon." On the other hand, construe 
it, as an exception of risks, and it will read, 
as if written thus: "Excepting all risks in 
all ports and places in Mexico and Texas, 
also in the West Indies, from July 15th to 
October 15th, each at noon." After some 
hesitation, I have come to the conclusion, that 
the latter is the true and the natuiul and the 
easiest interpretation of the clause; and that 
it will satisfy the intention of the paiiies, so 
far as we can gather it from the words, or 
apparent objects of the policy. 

My reasons for this conclusion I will now 
proceed shortly to state. In the first place, it 
is a well known fact, that greater risks or- 
dinarily occur in ports and places in Mexico 
and Texas, either from the character of the 
harbours, or that of the government, than in 
other ports. The same remark applies to 
the West Indies, during what are commonly 
called the hurricane months, which are be- 
tween the middle of July and the middle of 
October. It is not unnatural, therefore, to 
expect, under such circumstances, either that 
such risks should be excluded, or that a high- 
er premium should be paid. I entirely, there- 
fore, accede to the argument, so strongly 
pressed in the present case, that the excep- 
tion did cause a diminution of the premium, 
and without it the company would not have 
underwritten at all, or not without a higher 
premium. The words, then, in effect, in my 
view, are words of* exception or exclusion of 
what would otherwise be comprehended in 
the general terms of the policy. The policy 
is for the term of a year. The natural con- 
struction, then, of the exception is, that it ex- 
cepts something already included. It is, then; 
an exception or exclusion of time, and not an 
exclusion of voyages; for no voyages are 
mentioned. The words axe "excluding dur- 
ing the term." If the intention had been, in 
the first part of the clause, to exclude all 
voyages to or from ports and places in Mexico 
and Texas, we should naturally have ex- 
pected the word "voyages," to be inserted in 
this very connexion. But if it was intended 
only to exclude time, then the words stand 
well enough without any additional words; 
and their import is to exclude during the 
term all the time, passed in ports and places 
in Mexico and Texas. But even if this part 
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of the clause should be construed to exclude 
voyages to and from Mexico and Texas dur- 
ing the year insured, it would not follow, that 
the other part of the clause is to receive the 
same interpretation. 'In the case of Teaton 
V. Pry, 5 Cranch [9 U. S.] 335, 341, the su- 
preme court of the United States, upon a 
policy containing a clause, "all risks, block- 
aded ports and Hispaniola excepted," held 
the clause to be divisible, and applied the 
consti'uction of it thus: that a voyage to BUs- 
paniola was not insured, but a voyage to a 
blockaded port was, unless known to be 
blockaded, although it was in fact blockaded. 
The risk of loss from a known blockade was 
excepted, and not the voyage to the port it- 
self. The same exposition might be applied 
here. But, as the brig did not, in fact, go on 
any voyage to Mexico or Texas, it is un- 
necessai-y to insist on that. We may read 
the clause, then, as if it were, "excluding 
during the term the "West Indies from July 
loth to October 15th, each at noon.". Now, 
here it is clear, that voyages to and from the 
West Indies are not excepted generally; but 
the West Indies for a specified time only. 
The natural interpretation:, then, of this 
clause is, that it excepts from the protection 
of the policy the time passed in the West In- 
dies from July 15th to October 15th. I say, 
this is the natural interpretation; for the in- 
surance is for a year, the exception carved 
out of it is for three months, and these three 
months not universally, but only when the 
vessel is in the West liidies. If the vessel 
is not in the West Indies, the policy covers 
the whole term; so that West India ports or 
places, or West India risks, only seem within 
the construction of the clause of the policy. 
Suppose the brig had sailed on a voyage to 
tlae West Indies on the 1st of July, and had 
been lost on the 3.0th of the same month; 
what words are there in the policy (suppos- 
ing there to be no warranty, condition, or 
prohibition, which I have already said there 
is not), which would prevent the owner from 
a recovery of the loss under this policy? I 
confess I can perceive none. The loss would 
be without the excepted period, and not 
within it Besides; it seems to me, that poli- 
cies on time are properly to have the same 
construction throughout, unless there be an 
irresistible presumption the other way. The 
very object of a policy on time is to avoid 
any designation of voyages, or chances of' 
deviation; and to leave the party at liberty 
to proceed on any voyages or adventures, 
which he may choose. Exceptions, there- 
fore, in the policy, if they admit of any other 
reasonable interpretation, ought not to be 
construed as cutting down the policy to par- 
ticular voyages, excluding all others; but to 
be deemed exceptions of time and risks in 
particular ports or parts of voyages. Now, 
every word in the present policy is perfectly 
satisfied by the interpretation, which I have 
given to it, without any straining of the 
words from their ordinary meaning, as words 



of exception or exclusion. But if we con- 
strue the clause the other way, as excluding 
all voyages to and from the excepted ports 
in Mexico and Texas, and all voyages to and 
from the West Indies begun before, or con- 
tinued after the excepted period, we are 
necessarily obliged to interpolate many 
words into the clause, and to deflect the words 
from their common signification. In short, 
we are to construe a policy, purporting to be 
a policy on time, to be also a policy on voy- 
ages, and the exception to be, not of time and 
risks, but of voyages to and from the except- 
ed ports and places, as well as an exception 
of the time passed in them. It appears to 
me, that this is not a reasonable or Justifia- 
ble construction. But, suppose the meaning 
of the excepted clause is ambiguous, and ad- 
mits of either construction, which is then to 
be adopted? The rule adverted to, decides 
this. The exception is to be construed most 
strictly against the imderwriters, and most 
favorably to the insured. 

Upon the whole, therefore, notwithstand- 
ing I have had some difficulty on the subject, 
my mind reposes on the construction, which 
I have stated, as the true, the natural, and 
the appropriate meaning of the policy. 
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The PALMETTO. 

[1 Biss. 140.] 1 

District Court, N, D. Illinois. Dec, 1856. 

Collision — Vessel at Wharf — Proper Place 
FOB AscHOR — City Ordinances. 

1. In a stream as narrow and crowded as the 
Chicago river, a tow of nine loaded canal boats 
is, under ordinary circumstances, too heavy for a 
tug; and although the tow is almost exclusively 
under the control of iiie tug, if the latter, being 
the agent of the boats, is overtasked, the boats 
must answer for the fault. 

2. It is the imperative duty of all craft navi- 
gating the river, to avoid coming in contact with 
vessels moored to the wharf, and in case of col- 
lision, the presumption is that the former is in 
fault, and, if they from carelessness, negligence, 
or want of skill, collide with a moored vessel, 
contributory fault of the stationary vessel does 
not excuse them. 

3. A vessel lying at the wharf must have her 
anchor out of the way of passing vessels. If 
she allows it to hang at the hawse pipe, with, 
the flukes below the surface of the water, where 
it sinks a colliding boat, she is in faulL She is 
also in fault for not dropping it on the approach 
of a vessel. 

[Cited in The B. S. Sheppard, Case No. 2,072; 
Price V. The Sontag, 40 Fed. 176.] 



1 [Reported by Josiah EC, Bissell, Esq., and 
here reprinted by permissioa.] 
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4. Though such a position of the anchor may 
meet the requirements of the city ordinances, it 
does not meet the demands of maritime law. 

[See The B. S. Sheppard, Case No. 2,072.] 

5. City ordinances concerning vessels are bind- 
ing only as police regulations: beyond this they 
have no force in the United States courts. This 
court will allow them to be read, determining 
for itself their application to the subject matter. 

On the 12th of July, 1854, the schooner 
Palmetto was lying at the claimant's dock, 
on the west side of the south branch of the 
Chicago river, with her head up stream. An 
anchor was suspended from her larboard 
bow, with its flukes some distance below the 
surface of the water. It was about six 
o'clock in the morning; the wind was blow- 
ing pretty fresh from the south-east At 
that time, and while the Palmetto was in 
that position, the steam tug Seneca was pro- 
ceeding down the south branch from Bridge- 
port, having in tow eight or nine canal boats, 
two abreast Among these canal boats was 
the Rio Grande, in the third tier from the 
tug, loaded with oats— both boat and cargo 
the property of the libellant It was near 
a bend in the river, and just before they ap- 
proached the Palmetto, the stern of the Rio 
Grande struck two mud scows which were 
lying near the dock, about two hundred feet 
above the schooner, which caused the bow 
of the Rio Grande to swing in towards the 
dock of the Palmetto. The speed of the 
Seneca was only two or three miles an hour, 
and it had been slackened as they were 
rounding the bend in the river. The river 
was quite full of vessels. With the wind 
as it was then, and for the Seneca, it was a 
heavy tow. The helmsman of the Rio 
Grande saw that he could not, with the 
helm, prevent the canal boat from coming 
in contact with the schooner, and an effort 
was made to keep her off with poles, which, 
as the mud was there soft, was unavailing, 
and. a collision took place between the Rio 
Grande and the Palmetto forward, the an- 
chor of the latter knocking a hole in the 
canal boat, which caused her to sink imme- 
diately. 

Grant Goodrich, for libellant 
Mr. Hooper, for respondent 

DRTJMMOND, District Judge. The Pal- 
metto was lying at her dock in the act of 
discharging her cargo. There can be no 
question of her right to be moored there for 
that purpose. "While in that position, it was 
the imperative duty of all craft navigating 
the river to avoid coming in contact with 
her. This is a cardinal rule to be borne in 
mind in judging of the conduct of the Rio 
Grande. It is well known that the Chicago 
river is a naiTOw stream, requiring great 
caution on the part of vessels in passing up 
and down, and it is of primary importance 
that they should, as near as possible, keep 
the center of the river. Though there were 
several vessels at the time in the river, it 
does not appear that there were any imme- 



diately opposite the place where the Pal- 
metto was moored which obstructed the 
channel- It was at a bend of the river. 
The tendency of the wind was to drive them 
toward the western shore. The circum- 
stances and the place demanded unusual cir- 
cumspection. The tug and its tow should 
have moved only at such speed as to be un- 
der the command of the helm, or if that was 
impracticable, the speed should have been so 
cheeked as to avoid all danger in ease of col- 
lision. The helmsman of the Rio Grande 
states that the canal boat struck some scows, 
which caused her to swing into the Pal- 
metto. I can see nothing in the testimony 
to excuse or justify this contact with the 
scows. It is a fair inference that it was the 
cause of the collision, and it is a circum- 
stance not to be overlooked, that he did not 
state this material fact till he had already 
undergone one separate examination. Inde- 
pendent of all this, I am of the opinion that, 
under the circumstances, the Seneca had too 
heavy a tow. The witnesses do not all agree 
about the wind, but the weight of the evi- 
dence is, there was a fresh breeze on the 
river. It is natural for tugs to include as- 
many in tow as possible, but it should be re- 
membered that the tow is almost exclusive- 
ly under the control of the steamer, and if 
the latter is overtasked, it is an error which 
may be attended with the most serious con- 
sequences. In this instance the canal-boat 
was subject to the steamer, but the latter 
was the agent of the Rio Grande, and the 
principal must answer for the acts of the 
agent. 

Besides, when a vessel navigating the 
river, comes in collision with another, prop- 
erly moored at her wharf, the presumption 
is that the former is in fault, and that pre- 
sumption must be overcome by satisfactory 
evidence. I see nothing in this case to re- 
but that presumption, but much to confirm 
and strengthen it It would be a dangerous, 
doctrine to hold a vessel entirely free from 
fault and its consequences, which by care- 
lessness, negligence, or want of skill while 
navigating the river, comes in contact with 
another moored at the wharf, merely be- 
cause there might be a fault on the part of 
the stationary vessel which would produce 
injury or tend to produce it It is said if 
the anchor of the Palmetto had not been 
where" it was, no damage would have been 
done. It is difficult, perhaps, to decide ab- 
solutely what would have been the result if 
the anchor had not been there, but it may 
with equal truth be said, — conceding the 
px'Oposition,— that if the Rio Gran'de had not 
come in contact with the Palmetto no in- 
jury would have ensued. I feel inclined to- 
judge the conduct of the Rio Grande with 
rather more strictness than I should if both 
vessels had been under way in the river. 
I consider that rule the safest which con- 
duces most to vigilance, to the exercise of 
skill, to prudence and circumspection; and. 
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on the whole, my conclusion is, on tliis part 
of the case, that the Bio Grande was in 
fault 

The next point to lie determined is, wheth- 
er the Palmetto was in fault. 

It has been strenuously urged on the part 
of the claimant that the schooner was law- 
fully at her dock discharging her cargo, and 
that the collision and its consequences must 
legitimately fall upon the Rio Grande, by 
whose unskillful management the accident 
was caused. 

An ordinance of the city has been intro- 
duced in evidence which requires a vessel 
while at the wharf to have her anchor on 
board, or hanging at the forefoot and some 
witnesses were examined touching the pre- 
cise locality of the forefoot. I do not con- 
sider it necessary to dwell upon this branch 
of the case. We generally allow the ordi- 
nances concernhig vessels to be read, but de- 
termine theh: application to the subject mat- 
ter. They are binding only as police regu- 
lations: beyond this they have no control- 
ling force upon the courts of the United 
States, which are governed by the principles 
and rules of the admiralty law. The New 
York V. Eea, 18 How. [59 U. S.] 223. It is 
necessary to Inquire therefore, irrespective 
of the ordinance, whether the anchor of the 
Palmetto was at the time in a proper place; 
and I hold clearly it was not. There is 
' some conflict of testimony as to its actual 
position, but I think the weight of the evi- 
uence Is, it was hanging at the hawse pipe. 
When a vessel is navigating the river, the 
anchor should be in a condition to be let go 
at a moment's notice, because the safety of 
the vessel itself, and of others, may depend 
upon the anchor being speedily dropped. 
Under such circumstances the anchor, like 
the helm, is one of the agents of safety. 
Along side the wharf the anchor is useless. 
There the vessel's mooring tackle is not 
fastened to the bottom, as with the anchor, 
but to the wharf, and the same remark ap- 
plies here as in the other part ot the case. 
While the vessel in motion must use all 
needful skUl and caution to avoid the vessel 
at rest, the latter should always have her 
hamper, as well aloft as below, as much as 
practicable out of the way of passing ves- 
sels. The yards and anchors, and other 
movable parts of the vessel should be ar- 
ranged with that object in view- The en- 
forcement of this rule Is peculiarly neces- 
sary in so narrow a stream as the Chicago 
river. 

* I do not think it necessary to decide a 
question made in the testimony and in the 
argument, whether the anchor was technic- 
ally under the forefoot, because I am of the 
opinion whether it was or not that it was 
not at the time p;;operly disposed of. A ves- 
sel while lying at the wharf must have her 
anchor out of the way of passing vessels; 
it is not, perhaps, indispensable that it 
should be always on board, but it is certain 
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It must be where it cannot injure vessels 
navigating the river. There is no other safe 
rule. If an anchor suspended from the 
hawse pipe, with its stock even with the 
surface of the water or just above or be- 
low it, meets the requirements of the ordi- 
nance, it certainly does not meet the de- 
mands of the maritime law. 

Whether the collision would have sunk the 
Rio Grande if no anchor had been there, we 
do not absolutely know. The libellant's wit- 
nesses think not; however this may be, it Is 
clear in such an event, the Bio Grande 
would not only have had to bear her own 
loss, but the parties would have been liable 
for any damage done to the Palmetto; and 
this I think is one test to determine whether 
under the circumstances, the Rio Grande 
was in fault. 

In a stream so narrow as the Chicago river, 
it is manifest that collisions may occur be- 
tween vessels at the wharf and those in mo- 
tion, in spite of the utmost skill and care. 
It is therefore extremely hazardous for the 
vessel at rest to have her anchor hanging 
at her bow or elsewhere, as a weapon of of- 
fence to crush any passing vessel which by 
inevitable casualty may come in collision. 
■ Any practice, if any exists, which tends to 
produce such disastrous results cannot be 
sanctioned by this court. 

Taking the case therefore as made by the 
witnesses of the claimant, the anchor, was 
suspended at the hawse pipe in such a man- 
ner as to be liable to injure any craft in mo- 
tion. This was a fault on the part of the 
Palmetto; it was also a fault that they did 
not drop the anchor on ,the approach of the 
Rio Grande, of which they had ample notice. 
If it clearly appeared the Rio Grande 
struck the schooner through inevitable acci- 
dent as by a sudden and unforeseen flaw of 
wind, or otherwise, all proper skill and cau- 
tion being used, I should allow the libellant 
full indemnity; but as t find both parties 
in fault I can only allow partial compensa- 
tion. 

The rule, in admiralty, in such cases, Is 
that the loss must be divided. The evi- 
dence show§ that the oats were a total loss. 
The canal boat was raised, and repaired. 
The quantity of oats was six thousand five 
hundred and sixty-two bushels, which at 
the market price in Chicago, as proved, is 
$2,067.03. The repairs of the boat were 
$439.42. Ten dollars a day are allowed for 
forty-seven days detention, ?470.00. The 
whole damage therefore, was $2,976.45, one- 
half of which is $1,488.22, for which last 
sum a decree will be rendered against the 
claimant and his surety. Bach party will 
pay his own costs. 

NOTE. Where a ship is at anchor in a 
nroper place, colliding vessel liable. Strout v. 
Foster, 1 How. [42 U. S.] 89 ' 

Even though there was no fault with either 
vessel. The United States v. Mayor, etc., 5 
Mo. 230. 

The fault, under almost any circumstances is 
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with moving vessel. The Granite State, 3 
Walh [70 U. S.] 310. 

.See, also, The Lochlibo, 1 Eng. Law & Bq. 
6.)1; Gulbertson v. Shaw, 18 How. [59 U.S.] 584; 
The Julia M. Hallock [Case No. 7,579]; The 
George, 2 W. Eob. Adm. 386; The Massachu- 
setts, 1 W. Rob. Adm. 871; The Victoria, 3 
W. Eob. Adm. 49: The Girolamq, 3 Hag. Adm. 
169, 173; The Eolides, Id. 367; The B. S. 
Sheppard [Case No. 2,072]. 

Presumption against moving boat, and ordi- 
nary care will not excuse her. Mills v. The 
Nathaniel Holmes [Case No. 9,6131; The 
-Bridgeport [Id. 1,861]; The Helen R. Cooper 
[Id. 6,3341; The Russia [Id. 12,168]; The Leo 
[Id. 8,250]. 
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The PALO ALTO. 

[2 Ware (Dav. 343) 344; i 6 N. Y. Leg. Obs. 
262; 18 Hunt, Mer. Mag. 189.] 

District Court, D. Maine. Oct.-, 1847. 

Shipping — Foefeiturb for Illegal Trading — 

Remission — Conditions Precedent — 

Revocation. 

1. A remission of a forfeiture by the secretary 
of the treasury, under the act of March 3, 1797, 
e. 13 [1 Stat. 506], granted before a libel or in- 
formation has been filed, operates directly to 
revest the right of property and possession in 
the petitioner, and the collector, on his present- 
ing the warrant of remission, is bound to restore 
it. 

2. But, after the filing of a libel or informa- 
tion, the property is in the custody of the law, 
and the collector is the keeper of the court. 
The remittitur, being filed in court, is a bar to 
further proceedings to enforce the forfeiture, 
and the court will direct the suit to be dismissed 
and issue a precept to restore the property. But 
the property being in the custody of the court, 
the collector cannot restore the possession with- 
out an order of the court. 

3. If the remission is on the payment of costs, 
this is a condition precedent, and the remission 
is inonerative until the costs are paid. 

4. A tender of the costs, after a reasonable 
time allowed for taxing them, is equivalent to 
actual payment, to revest the right of property 
and possession. A neglect of the collector, sea- 
sonably to furnish the attorney with the cost of 
seizure and custody, will not defeat or suspend 
the right of the claimant to the possession of 
the property. 

5. The secretary has the power, after a re- 
mittitur has been granted and communicated to 
the claimant, to revoke the warrant. 

6. If the remission is free and unconditional, 
the power of revocation continues after the re- 
mittitur is filed and an order of restoration pass- 
ed, and until the precept is finally executed by a 
delivery of the property into the possession of 
the claimant. 

7. The order of restoration made by the court, 
is not properly a judicial but a ministerial act 
It IS the remission of the secretary that restores 
the right of property and possession, and the 
order of the court, carrying that into effect, may 
be demanded by the claimant es debito justi- 
tise. 

8. If the remission be conditional, the secre- 
tary has no power to revoke it after the condi- 
tion has been performed, whether the possession 
of the goods has been delivered to the claimant 
or not. 

9. After the remission has been made known 
to the claimant, if the secretary revokes it, the 
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revocation is inoperative until the knowledge of 
it is brought home to the claimant; and if the 
condition has been performed before he has 
knowledge of the revocation, the rights of the 
claimant become fised, and the remission is ir- 
revocable. 

10. In all engagements formed inter absentes 
by letters or messengers, an offer by one party 
IS made, in law, at the time when it is received 
by the other. Before it is received it may be 
revoked. So the revocation, in law, is made 
when that is received, and has no legal exist- 
ence before. If the party, to whom the offer 
is made, accepts and acts on the offer, the en- 
gagement will be binding on both parties, though 
before it is accepted another letter or messenger 
may have been despatched to revoke it. 

[Cited in Patrick y. Bowman, 149 U. S, 424, 
13 Sup. Ct. 816.] 

11. The exception to this rule, established bv 
the jurisprudence of the courts, is, that if the 
party making the offer dies or becomes insane 
before it is received and accepted, the offer is 
then a nullity, though accepted before his death 
is known. 

The manner in wMcli this case came before 
the court will appear by a recapitulation of 
the antecedent facts. The Palo Alto, a small 
vessel of 2012/55 tons burden, built and 
licensed for the fisheries, was seized July 15, 
1847, by the collector of "Wiscasset, and libel- 
led for being engaged, while under a fishing 
license, in a trade other than that for which 
she was licensed, in violation of the act of 
February 18, 1792, c. 8, § 32, for licensmg and 
enrolling vessels (1 Stat 30o). On the 21st of 
July, a claim was interposed by 0. P. Barnes, 
and on the 23d he filed a petition confessing 
and praying for a remission of the forfeiture. 
On this petition, a summary inquiry was had 
into the circumstances of the case, according 
to the provision of the act of March 3, 1797, 
e. 13. § 1 (1 Stat 506). A number of wit- 
nesses were examined and the following 
statement of facts made out and transmitted 
to the secretary of the treasury, together 
with a copy of the libel and the petition: 
"Special District Court, Portland, Sept 11. 
1847. And now, on a summary examination 
into the facts of the case (notice having been 
given to the attorney of the United States 
and the collector who made the seizure), it 
has been proved to my satisfaction that the 
said Barnes purchased said schooner Palo 
Alto, June 4th, 1847, of about 20 tons burden, 
built and intended for a fishing vessel; that 
his intention was to sell her again, but that 
he made a conditional agreement to let her 
for the fishing business if he did not succeed 
in effecting a sale; that in the early part of 
July he went in her to Portland, for the pur- 
pose of making a sale; that he advertised 
her for sale and made attempts to sell her, 
but failing in making a sale, he purchased 
the goods named in the bill of parcels (which 
was annexed to the petition), at Portland, 
and returned with them to Wiscasset Most 
of the goods purchased are such as are used 
in fitting out fishermen, but the 'quantity was 
much greater than would be required for 
fitting out a single vessel of her size. He 
returned in the vessel to Wiscasset, and ar- 
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rived at a wharf near the custom-house, be- 
t^veen 11 and 12 o'clock in the forenoon, mak- 
ing no attempt to conceal what cargo he had 
on hoard from the custom-house officers. 
The goods -which he carried all belonged to 
himself, and he had none for other persons. 
It was in proof that the coUector told him 
when he sailed for Portland, that he could 
not take goods under a fishing license 
Barnes is by trade a sail-maJier, and has 
heretofore been interested in two vessels 
which were engaged in coasting. He has 
also bought and sold small fishing vessels 
and pleasure boats. It was in proof that fish- 
ermen which came to Portland were m the 
habit of taking their outfits there." 

On the 13th of September the secretary 
remitted the forfeiture, on condition of the 
payment of costs, and the warrant of remis- 
sion was transmitted to the attorney on the 
20th This having been filed in court, on the 
30th an order was made for the restoration of 
the property to the claimant, and a precept 
issued to the marshal to carry -it into execu- 
tion The deputy marshal, in his return on 
the back of the precept, stated, that he called, 
on the 5th of October, and demanded of the 
deputy collector the property; but, the col- 
lector being absent, he refused to deliver it, 
and on the 8th he called on the collector at 
the custom-house, and again demanded the 
property, and he refused to deliver it; and 
he returned the writ in no part satisfied. Up- 
on the 29th of September the secretary wrote 
to the attorney requesting him to return the 
warrant of remission. The attorney in reply 
informed him that it having been filed m 
court and become a part of the record, it was 
not in his power to return it. Axid on the 4th 
of October, the secretary again wrote to ^e 
attorney, stating that he had requested the 
warrant to be returned "for the purpose of 
revoking it, as on a full examination of ttie 
case, relief ought not to be granted to Mr. 
Barnes " On the 7th of October the attorney 
filed a motion for an order to the marshal to 
stay the execution of the writ of restoration 
and to return it unexecuted. The circuit 
court being then in session and remainmg so 
until the last of the month, the parties were 
heard on the motion on the 4th of November. 
Dist. Atty. Haines, for TJnited States. 
S. Fessenden, for claimant. 
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WAUB, District Judge. The questions now 
to be determined arise on a motion of the dis- 
trict attorney for a supersedeas of the writ of 
restoration issued by this court. But as that 
has been returned unexecuted since the mo- 
tion was filed, in the actual posture of the 
case the questions would arise more regularly 
on a motion of the claimant for an alias exe- 
cution. But as the parties are disposed to 
waive matters of form, and wish for an early 
decision, we may perhaps dispose of the ques- 
tions which have been discussed, on the at- 
torney's motion. - ^^ c 4. 
It is argued by the attorney, m the first 



place, that the writ was improvidentiy issued, 
there being no authority in law for issumg 
such a writ in any case; and in tiie second 
place, if there is any authority, that the re- 
mission bemg made on the precedent condi- 
tion of payment of costs, and the costs not 
having been yet paid, the writ was issued pre- 
maturely. * - ^^ . xt. 

The argument on the first point is, that the 
remission of the secretary operates per se and 
independentiy of any action' of the court to 
retransfer and revest the property in the pe- 
titioner. The act of March 3, 1797, c. 13, § 1 
(1 Stat 506), under which the remission is 
made, provides that when any person shall 
have incuiTed any penalty or forfeiture, or is 
interested in any vessel or goods, which have 
by law become liable to seizure and forfeit- 
ure in the cases therein mentioned, on certain 
proceedings being first had on petition to the 
judge of the district, in which the penalty or 
forfeiture accrued, they may be remitted by 
the secretary of the treasury, IE in his ophiion 
it was incurred without willful negligence or 
any intention of fraud; and he may direct 
the prosecution, if any has been instituted, to 
cease on such terms as he shall deem reason- 
able. In the ease of a seizm*e of goods, if no 
prosecution has been commenced, it may be 
true that the warrant of remission operates 
directiy to restore to the claimant his right of 
property and possession of the goods, and on 
the presentment of the warrant, the collector 
may be bound to restore them. If a suit has 
been commenced the remission may be plead- 
ed hi bar of a further prosecution of it If it 
be for the recovery of a penalty, its operation 
is to discharge the obligation by putting an 
end to the suit and by behig a bar to any fu- 
ture suit No further action of the court is re- 
qmred than dismisshig the action. But if the 
prosecution be for the purpose of enforcing a 
forfeiture in rem, the property libelled is 
placed hi the custody of the court It is in the 
keephig of the law. The warrant of remis- 
sion does not then give the claimant a direct 
autiiority to retake the goods, but on filhig the 
remittitur and complying with its terms, the 
court will direct a precept to be issued for the 
restoration of the property, and order the suit 
tb be dismissed. Such has always been the 
practice in this, and, it is believed, in other 
districts. The statute does not mdeed in such 
cases direct a writ of restoration, but it is nec- 
essary to the orderly course of judicial pro- 
eeeduigs, so that the record may show what 
disposition is made of the property. 

But it is said that in this case the remission 
is conditional on payment of costs, and that 
this being a condition precedent, the remis- 
sion is moperative until the costs are paid. 
This, as a general proposition, is undoubtedly 
true. A precedent condition must generally 
be performed before the right vests, or that 
must be done which the law holds to be equiv- 
alent to performance. After the remittitur m 
this case was received and filed, the claimant 
was present in court and tendered the costs to 
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the attorney. He declined to receive them, 
because the collector not having furnished hini 
with the item of the costs of seizure and cus- 
tody, he was unable to complete the taxation 
It was not, therefore, the fault of the claim- 
ant that the costs were not paid, but that of 
the collector in not seasonably presenting his 
bill of charges. Now, it is a general rule of 
law that a condition, on the performance of 
which a right vests, shall be considered as 
performed, so as to perfect the right, where 
the party for whose benefit the condition is 
made has by his own act or fault prevented it 
from bemg performed. The Eoman juriscon- 
sults put this doctrine into a formula, and it is 
inserted m the Bigest among the general rules 
of law as a universal rule: "In omnibus 
causis pro facto accipitur id in quo per alium 
morae fit quo minus fiat" Dig. 50, 17, 39. 
"Tunc demum pro impleta habetur conditio 
cum per eum stat, qui, si impleta esset, debi- 
turus erat." Dig. 35, 1, 81, § 0.2 This rule is 
equally well established in the common law. 
It was the very. point on which the decision 
turned in Hotham v. East India Co., 1 Durn 
■& B. [1 Term R.] 639. Ashurst, J,, m deliver- 
ing the opinion of the court, said that if any 
authority was necessary for this principle 
which was a plain dictate of common sense' 
It was so held in Rolle, Abr. 445, and in many 
other books. The same doctrine is held m 
Jones V. Barldey, 2 Doug. 684; Merrit v. 
Kane, 1 Strange. 45S; Black well v. Nash, 1 
Strange, 535; Kingston v. Preston, 2 Dou* 
6S9; 3 Salk. 108. It was also Oie pohit di- 
rectly decided in Brown v. Bellows, 4 Pick. 
179, 195. Indeed it is one of those obvious 
rules of Justice and right, that finds a place in 
every system of jurisprudence that makes any 
pretention to cultivation and refinement, and 
flows directly from a great principle of nat- 
ural equity and universal justice, which bmds 
every one to answer for the damage occasion- 
ed by his own act. Pothier, Obi. No 212- 6 
TouUier, Droit Civil, No. 609. A condition 
says the French Code Civil, is considered as 
performed when it is the debtor, bound under 
this condition, who has prevented it from be- 
ing performed. Article 1178. 

It is a familiar principle of law that a 
tender of performance, at a fit and conven- 
ient time and place, is for many pui-poses 
equivalent to a performance. A tender of 
money due on a bond or other contract, it is 
true, does not, like payment, discharge the 
debt, for the plaintiff may reply a subse- 
quent demand and refusal, but it is a bar -to 
further damages. And it is universally true 
that when a right or title is made dependent 
on a precedent condition, and the party is 
ready and offers to perform it, and is pre- 
vented by the default of the party for whose 
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benefit it is reserved, the title vests abso- 
lutely and the condition is so far discharged 
that the right cannot be defeated. In this 
case the collector might undoubtedly claim a 
reasonable time to make out his bill of 
charges. The remittitur was dated Septem- 
ber 18th, and transmitted to the attorney on 
the 20th, and the coUeetor was immediately 
informed of it. Between that and the 30th 
there was, it would seem, ample time for him 
to ascertain and make out his bill of charges 
and upon the payment, and, m my opinion 
on the tender of payment, the claimant was 
entitled strictissimo jure to an order of res- 
toration. On this state of the case the court 
ordered, on his depositing in the registry 
§150, a sum believed to be more than suffi- 
cient to cover all costs that would have ac- 
crued, that the usual precept for the restora- 
tion of the goods should be issued, and the 
deposit having been made, a precept was ac- 
cordingly issued to the marshal to restore 
them to the claimant He had already been 
kept out of the possession of the vessel and 
cargo for two months and a half, and it ap- 
peared to me that he ought not longer to be 
deprived of them, with a further accumula- 
tion of expense. My opinion is, that the or- 
der of restoration was properly made at the 
time and ought not further to have been de- 
layed. But the bill of charges is now pre- 
sented, amounting to §211.50, and, therefore 
exclusive of the fees usually taxable on a 
hbel, considerably more thaji the whole de- 
posit; and it is now said to be apparent that 
the deposit does not cover the costs, and thus 
that they cannot be considered as paid. If 
the coUector's charges are allowed, they cer- 
tainly wiU exceed the deposit But without 
mtending to intimate any conclusive opmion 
before the parties are heard in the taxation 
of costs, I will only suggest that some of the 
charges appear at the first blush to be of a 
novel and somewhat exti-aordinary char- 
acter. There is a charge of twenty doUai-s 
for a journey to PorUand of the deputy-col- 
lector, to consult the attorney on the filing of 
a libel, and another twenty doUars for\is 
own attention to the case. When we come 
to a hearing on the taxation of costs, I may 
have occasion to ask the collector in what 
part of the fee bill established by law, or in 
what usage of the court, he finds an authority 
for taxing these items in a revenue seizure as 
a personal charge on the claimant In some 
cases of expensive, perplexed, and protracted 
litigation, where the coUector has incurred 
extraordinary expenses, and been at unusual 
trouble, in procuring evidence to establish a for- 
feiture, he has been aUowed by the seeretaiy 
of the treasury, on a certificate of the judge 
to charge these against the United States' 
share of the fund; but I am not aware that 
it was ever thought that such expenses would 
be introduced into the bill of costs as a per- 
sonal charge on the claimant Without ad- 
verting to other items particulai-ly, some of 
which appear of unusual amount, consider- 
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ing the nature of the case, I will only ob- 
serve, that the deposit is more than sufBeient 
to meet all costs that are usually allowed in 
such cases. But if it were not, an execution 
may be issued on his stipulation, for the bal- 
-ance. But the ground of my opinion is, that 
the tender was, under the circumstances, 
■eauivalent to payment for the purpose of 
vesting in him a right to the possession of 
the property. 

The principal question that arises on the 
motion, and that which has been mainly dis- 
■cussed at the argument, remains to be con- 
sidered, and that is, the effect of the revoca- 
tion, by the secretary, of the remittitur. But 
it ought first to be observed, that there is 
no actual revocation before the court The 
letter of the secretary of October 4th, states 
that he had ordered the warrant of remis- 
. sion to be returned, for the purpose of re- 
voking it That, however, having been filed, 
an order of couit passed upon it, and having 
become part of the record, \here ought to be 
■a, regular and formal revocation placed on 
the files of the court But the letter of the 
■secretary is only a communication to the 
•district attorney, expressing an intention to 
revoke, and not actually revoking and annul- 
ling the formal warrant of remission. That 
intention, however, having been expressed, 
for the purpose of raising the question, which 
has been elaborately argued, we may sup- 
pose the wan-ant of revocation to be made 
«iid entered on the files of the court 

On the part of the claimant it is argued 
that the secretary having once remitted the 
forfeiture and promulgated the warrant, and 
an order of court* having passed thereon for 
the restoration of the property, this is a judg- 
ment of the court, and that the remission has 
thereby passed in rem judicatam and become 
irrevocable, and the rights of the claimant 
have become so vested that they cannot be 
-divested by the act of the secretary. 

In the first place, I think it may well be 
■doubted, whether the act of the court, grant- 
ing an order of restitution, is in strictness 
a. judicial act The power of remitting pen- 
alties and forfeitures, belongs exclusively to 
the secretary. The court has no authority 
to revise his decision or inquire into the 
grounds on which it is made. If a remis- 
sion is granted, which on its face appears 
•dearly to be illegal and beyond his power, 
it has indeed been suggested. that the court 
may disregard it as having been improvi- 
^3ently issued by mistake. The Liverpool 
Packet [Case No. 8,405]. But if nothing of 
that kind appears^ all the court has to do, 
is to carry it into execution by an order of 
restoration. Id. the preliminary steps for 
procuring a remission, the court, in the first 
Instance, inquires summarily into the facts 
and circumstances of the case, and reports 
them to the secretary. It reports facts and 
not the evidence of facts, *In making this 
statement the judge acts judicially. The 
facts must be proved by legal and compe- 



tent evidence, and of the competency of the 
evidence he must judge. The Margaretta 
[Case No. 9,072], The evidence must not 
only be competent and conduce to prove the 
facts stated, but must satisfy the judicial 
conscience of the judge that they are true. 
But whether, when proved, they are suffi- 
cient to establish the further fact that the 
forfeiture was incurred without willful negli- 
gence or intention of fraud, is referred ex- 
clusively to the judgment of the secretary of 
the treasury. It does not belong to the 
judge to express an opinion on this point. 
The secretary forms his opinion on the facts 
stated alone, and, under the law, no evidence 
can be submitted to him by either or both 
parties, as it is not on the evidence, but on 
the facts foimd and stated, that he is to act 
If either party is not satisfied with them as 
stated by the judge, I by no means intend to 
deny that he may properly ■ express his dis- 
satisfaction to the secretary, but then the 
secretary cannot legally act on his represen- 
tation, or on evidence produced hy him in 
making up his judgment, whether the for- 
feiture was or was not incurred through 
excusable ignorance and without fiaudulent 
intention. But he might in his discretion 
return the statement of facts to the judge 
for further inquiry and for hearing further 
evidence, and on such re-examination the 
facts may be restated or the statement 
be amended. It will then be on such re- 
statement that the secretary will act and not 
on the evidence of facts. But the power of 
remission is confined exclusively to his dis- 
cretion, and when he has decided, the court 
has no judgment to exercise on the subject 
but is bound ex debito justitise to issue the 
order of restoration. The act of the court 
therefore, in making this order is more in 
the nature of a ministerial than of a judicial 
act, for it is simply to carry ipto efiEect the 
remission. That the secretary has a right to 
revise his decision after it has been made 
known to the parties, it seems to me, cannot 
well be questioned. If, in making up his 
judgment, he is supposed to act judicially, 
then, in analogy to the practice of other 
courts, it would seem that he* must have the 
power, if he thinks injustice has been done, 
to review and revise his judgment. Every 
court has that power. If a decision once 
made and promulgated is irrevocable, it 
must be equally so, whether the decision is 
to remit or not to remit. Tet it would scarce- 
ly be contended, tliat when once the secre- 
tary had determined not to remit and his 
decision had become matter of record by be- 
ing placed on the files of the court, he could 
not revoke that determination for the pur- 
pose of admitting the proof of further facts. 
Still there must be some time when his pow- 
er over his decision must cease. The ques- 
tion is, what that time is. If the order of 
restoration, awarded by the court, was strict- 
ly a judicial and not a ministerial act I 
should admit the conclusion of the claimant's 
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counsel, that the secretary covild not by his 
act annul a judgment of the court But 
how far that would henefiLcially relieve the 
claimant, is by no means certain. For if it 
is a judgment of the court, it is a judgment 
grounded upon a single fact, and if the sec- 
retary should certify that the warrant of re- 
mission was improvidently issued, it would 
be the duty of the court to stay its proceed- 
ings, and if a writ of restoration had been 
awarded and not executed, to issue a super- 
sedeas, till it could have time to re-examine 
the case, and if on such re-examination he 
should determine not to remit, to reverse its 
judgment Such it seems to me would be 
clearly its duty, because it would then be 
apparent that the only foundatiooi, on which 
it rested, failed. If so, it is not very ma- 
terial whether the order of restoration, on 
which the writ issues, be a judicial or min- 
isterial act Jones v. Shore, 1 Wheat [14 
U. S.] 462. The question would again re- 
turn, wnen the power of the secretary, over 
his determination, is at an end? 

We come, then, to the question, when does 
the remission become irrevocable? The ar- 
gument of the district attorney is, that it 
does not become irrevocable until the goods 
are actually restored to the possession of the 
claimant In support of this position, he 
cited the case of U. S. v. Morris, 10 Wheat 
[23 U. S.] 246. The question in that case 
arose on a remission after a decree of con- 
demnation- The power to remit after a fi- 
nal condemnation was contested. The same 
question had occurred in the circuit courts, 
and had been difiCerently decided in different 
circuits. In this it had been held that the 
rights of the parties became fixed by the 
decree, and particularly that the title of the 
seizing officers to their shares in the for- 
feiture, became consummated and perfect 
beyond the secretary's power of remission. 
The HoUen [Case No. 6,608]; The Margaretta 
[supra]. A contrary doctrine had prevailed 
in other circuits. [U. S. v. Morris] 10 Wheat 
[23 U, S.] 296. The case was very elabo- 
rately argued by eminent counsel, and was 
fully considered by the court It was de- 
cided that the rights of the officers were in- 
choate by the seizure, but that they remain- 
ed imperfect and contingent during the 
whole proceedings in cowct and after a final 
decree and of condemnation, and did not be- 
come consummated and indefeasible, until 
the money was actually paid over to the col- 
lector for distribution. Until the actual de- 
livery over of the property, or its proceeds, 
under the decree, the rights of the officers, 
and, it would seem to follow, the rights of 
all others claiming an interest in the proper- 
ty or fund in litigation, whether legal, equi- 
table, or precarious, like that of a petitioner 
confessing a forfeiture, were held to be de- 
pendent on the will of the secretary, under 
his power to grant or refuse a remission. 
The decision appears to me to be placed on 
the broad ground that all rights to the fund 



are subordinate to the secretary's power to 
remit or not to remit until the process of 
law is finally closed by putting the party en- 
titled into actual possession of the fund. 
The supreme court having established this 
principle, it appears to me to govern the pres- 
ent case, and after some reflection, that opin- 
ion was intimated to the parties. If the re- 
mission had been a free and unconditional 
remission, I still think that the decision in 
the case cited must have governed this; and 
-that the secretary might revoke a warrant 
of remission, at any time before the precept 
of a court carrying it into effect was finally 
executed by the delivery of the goods to the 
claimant Perhaps, independently of that 
decision, we might be brought to the same 
result from a more general principle of law. 
The forfeiture being confessed, and there- 
fore the title of those claiming under it ad- 
mitted, the remission, by which the property 
is restored to the claimant, partakes of the 
nature of a gift or donation, and being with- 
out consideration, it is in its own nature rev- 
ocable at any time before the actual deliv- 
ery of the thing. A donation after it is de- 
livered, and not before, in the common law, 
takes the nature of a grant or contract exe- 
cuted, and becomes irrevocable. 2 Bl. Comm. 
440, 441; 2 Kent Comm. 438, 440; Smith v. 
Smith, 2 Strange. 955; Fletcher v. Peck, 6 
Cranch [10 IT. S.] 87; Com. Dig. "Bacon's," 
D 2. But however this may be, there is a 
circumstance that distinguishes this case, 
and takes it out of the principle of the deci- 
sion of the supreme court and also extracts 
it from the more general principle of law, by 
which gifts are revocable until they are exe- 
cuted by delivery. It is this, that the war- 
rant of the secretary is not a free and un- 
qualified condonation or remission, but is 
coupled with a condition precedent to be per- 
formed by the grantee. Now it is an un- 
questioned rule of law, that if a grant is 
made on a condition precedent, no title vests 
until the condition is performed, so that if 
the condition be illegal or impossible, the 
title never vests. [U. S. v. Castillero] 2 
Black [67 U. S.] 157; Co. Litt 206. But be- 
ing legal and possible, when it is once per- 
formed it vests absolutely, and the title be- 
comes pure and perfect and discharged of 
the condition. 2 Cruise, Real Prop. 41; Com. 
Dig. "Condition," (B 3). It then vests as a 
purchase, and, if the condition be an onerous 
one, as a purchase for a valuable considera- 
tion. It has already been stated that the 
tender under the circumstances was equiva- 
lent to a performance, not for discharging 
the obligation to pay the costs, but for per- 
fecting the title and rendering it indefeas- 
ible. It became thus a contract perfect by 
the mutual consent and concurrent acts of 
both parties, and cannot be dissolved but by 
the concurrence of both. 

There is, however, another fact in the case 
to which it is proper to advert before closing 
this opinion. The tender of performance was 
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made on the SOtli of September, and the let- 
ter of the secretary to the attorney, request- 
ing him to return the warrant, bears date 
the 29th, the day before. If this letter is to 
be considered as an actual reyocation of the 
remittitur, it may be said that it Tvas re- 
voked before the condition was performed. 
Considering it as such, when does the act of 
revocation take effect so as to annul the re- 
mission. n?his raises a question of no small 
difficulty, on which there has been no small 
diversity of opinion. The conclusion to which 
I have come, after considerable reflection 
and consulting all the authorities within my 
reach, is this, that the revocation has its ef- 
fect to annul the remission at the time when 
it becomes known to the other party, and 
not before. To borrow a convenient phrase, 
more familiar in other systems of jurispru- 
dence than in ours, if things had remained 
entire, until the revocation had been brought 
home to the knowledge of the claimant, that 
is, if nothing had been done on the part of 
the claimant to change the relation and con- 
dition of the parties in respect to this matter, 
the revocation would have annulled the war- 
rant of remission, and the parties would 
have stood as though none had been issued. 
But the remission having been received and 
accepted by him, and the condition perform- 
ed as far as it could be without the concur- 
rence of the other party, the revocation then 
came too late. The remission had taken ef- 
fect and become irrevocable. 

My opinion proceeds on this general prin- 
ciple, that in all engagements inter absentes, 
when the negotiations are carried on by let- 
ters or messengers, an offer by one party, 
until it is made known to the other, is but an 
intention not expressed, propositum in mente 
retentum. If the messenger or letter can be 
overtaken before it arrives at its destination, 
it may be revoked; but if the revocation 
does not arrive until afte? the offer is re- 
ceived and accepted, and especially not untU 
it has been acted upon, then it is too late.. 
For the re7ocation is but a simple act of the 
will, a propositum, not res gesta, an act done, 
until after it is known, and of course can 
have no more effect than an intention not 
expressed, but confined within the breast of 
the party. It is a remark of one of the most 
profound Jurists of the last age, that an act 
of the will not known is, in jurisprudence, as 
if it did not exist "Une volonte qui n'est 
pas connue est en jurisprudence comme si 
elle n'existait pas." 6 Touiller, Droit Civil, 
No. 29. 

This is the conclusion to which my mind 
has been brought after the most careful con- 
sideration I have been able to give to the 
subject; so that if the letter of September 
29th be considered as a revocation, it must 
only be considered as such when the knowl- 
edge of it was brought home to the claim- 
ant, and this was after the condition was 
performed. At the same time it is freely 
admitted that this is a question of general 



jurisprudence, of no little intricacy, and 
that it is not easy to determine by any uni- 
versal and inflexible rule when engagements 
entered into by letters or messengers, be- 
tween persons residing at a distance from 
each other, becorne in-evoeably binding on 
both parties. The question was pretty fully 
considered by the court of king's bench, in 
the case of Adams v. Lindsell, 1 Bam. & 
Aid. 681, and the decision was in conform- 
ity with the principle that I have adopted. 
But I infer from the reasoning of Best, C. J., 
in the case of Boutledge v. Grant, 4 Bing. 
653, that this decision was not entirely satis- 
factory to the court of common pleas, or at 
least, it receives but a qualified approval. 
The same general question was presented to 
the supreme court of Massachusetts, in Mc- 
Gulloch V. Eagle Ins. Co„ 1 Pick. 278, and to 
the court of errors in New York, in Mactier 
V. Frith, 6 Wend. 103, and these courts came 
to opposite conclusions. It has been found 
not free from difficulties by the civilians, 
and perhaps it will not be found an easy task 
to reconcile all their opinions. The subject 
has been examined hj Pothier (Contrat de 
Vente, No. 32); by 6 Touiller (Droit Civil, 
Nos, 30. 31, and notes; 7 Droit Civil, No. 
321, and notes); and it was discussed by 
Merlin in a very elaborate argument before 
the court of cassation, with his usual logical 
acuteness and copiousness of learning (Rep- 
ertoire de Jurisprudence, Vente, § 1, art. 3, 
No. U, bis). To the general rule that has 
been stated there is one well-established ex- 
ception. If the party who makes the offer 
dies or becomes insane before it is received 
and accepted, the offer is then a nullity, 
though accepted before the death is known. 
On the whole, my opinion Is, that the con- 
ditional remission having been received and 
accepted by the claimant, and he having ten- 
dered full performance of the condition and 
performed it as far as he could, without the 
concurrence of the other party, and so far as 
was necessary to vest and render perfect 
his title before the revocation became known 
to him, his title thereby became absolute 
and indefeasible. It then became a contract 
executed. Motion overruled. 
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PALTABT V. GOULDING. 

CBranner, Col. Cas. 2; i 2 Mart N. O. 78.] 

Circuit Court D. North Carolina. June Term. 
1792. 

Paktjjership— Action upoit Note— Agaikst Osb 
Faktsek— Act op Conghess. 
A firm in Maryland gave its promissory note 
to A. signed in the name of a firm, and A. sued 



1 [Reported by Albert Brnnner, Esq., and here 
reprinted by permission,] 
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one of the partners alone, relying on tbe act of 
1789. See 1 Rev. St c. 31, § 89. Hdd, that he 
might do so, as that act did not affect the con- 
tract but only extended the remedy. 

The defendant and his two brothers car- 
ried on. business as merchants in the state of 
Maryland, under the firm name of John 
<5oulding & Brothers, and in the year 1791 
gave the plaintiff the promissory note on 
which this action was brought, for a debt of 
the said partnership, signed John Goulding & 
Brothers, the style of the firm. The defend- 
ant (being the only partner in this state) was 
sued alone; he pleaded in abatement to the 
action that this contract was entered into in 
the state of Maryland, and that the other 
partners who were living and not named 
ought to be made defendants. To this plea 
there was a general demurrer. 

Mr. Graham, in support of the demurrer, re- 
lied wholly on the fifth section of the act of 
assembly of this state (1789, 57,688). 

Woods & Martin contended that this case 
came within the rule of lex loci, and that to 
allow this act the operation insisted on for 
the plaintiff would substantially alter the 
■conti-act 

But PATTERSON, Circuit Justice, took a 
distinction between the contract and the 
remedy, and observed that the contract re- 
mained the same, notwithstanding this act 
and that the remedy only was extended. 

And SITGREAVES, District Judge, ac- 
■cordante. 

A respondeas ouster was awarded. 
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The PANAMA. 

[1 Deady, 27; i 1 Ore. 418.] 

District Court D. Oregon. Sept 13, 1861. 

Pii-OTS — 'Waiira:nt — State Control — Act op 
CoxQKESS— Abrogation of State Law. 

1. When a warrant to act as pilot appears up- 
on its face to have heen regularly issued, its 
validity cannot be questioned collaterally, or in 
a suit between third persons. 

2. The possession and exhibition of the war- 
rant authorize the master of a ship to treat the 
holder as a duly constituted pilot; and, as be- 
tween third persons, is conclusive evidence that 
the conditions which the law attached to the 
appointment have been complied with. 

[Cited in The Alcalde, 30 Fed. 137.] 

3. Pilotage being "a ri^tful subject of leg- 
islation," the territory of Washington has power 
to pass pilot laws. 

[Cited in The UUock, 19 Fed. 212; The Aber- 
corn, 26 Fed. 879; The Alcalde, 30 Fed. 
135.] 

4. The act of August 7, 1789 (1 Stat 54), is 
not a grant of power to the states to pass pilot 
laws, but a legislative recognition that the pow- 
er is concurrent in the states and the United 
States until exercised by the latter. 

[Cited in The Glenearne, 7 Fed. 607.] 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 



o. Does the act of March 2, 1837 (5 Stat 153), 
include a territory? Query. 
[Cited in The Glenearne, 7 Fed. 607; The 
Ullock. 19 Fed. 212.] 

6. Whenever congress exercises the power of 
passing laws on the subject of pilotage, so far the 
power becomes exclusive; and all prior laws 
of the states within the purview of such enact- 
ments are at once abrogated and cease to have 
effect 

7. The act of August 30, 1852 (10 Stat 75), 
provides for the employment of pilots on vessels 
propelled in whole or part by steam, engaged in 
carrying passengers on any of the bays, lakes, 
rivers, or other navigable waters of the United 
States. 

[Cited in The George S. Wright Case No. 5,- 
340; Joslyn v. Nickerson, 1 Fed, 134.] 

8. This act so far as it goes, supersedes all 
state laws regulating the employment of pilots 
on this class of vessels, 

9. In the construction of the act of congress 
of 1852, its operation is not to be restrained or 
limited because of the pre-existence of state 
laws regulating the employment of pilots under 
like circumstances. 

10. There is no presumption that congress did 
not intend to abrogate the state law; but, on the 
contrary, the power over the subject being para- 
mountiy in congress, and only permitted to the 
states by sufferance, in case of conflict between 
the two the presumption is the other way. 

[Cited in The Alcalde, 30 Fed. 135.] 

In admiralty. 

George H. Cartter, for libellant 

David Logan, for claimants. 

DEADY, District Judge. The libel of 
Charles Edwards, libellant, was filed March 
27, 1861, and alleges that on March 17, 1861, 
and thereafter, the libellant was a duly li- 
censed pilot, attached to the pilot boat Cal- 
ifornia, on the Columbia River bar, accord- 
ing to the laws of Oregon; and that on said 
date libellant boarded the steamship Panama 
"just outside" the bar, and offered his serv- 
ices as pilot to conduct said ship over said 
bar to the port of Astoria; that said ship 
was at the time of such offer bound in, and 
libellant was the only pilot authorized to pilot 
said ship on board of her on said day, and 
was the first pilot to offer his services to such 
ship on that day outside of said bar. That 
on March 22, 1861, the said ship being bound 
outward over said bar, libellant hailed her 
at the port of Astoria and offered his sei-v- 
ices as pilot to conduct her across said bar 
to the sea; and that libellant was the first 
pilot who offered his services to said ship on 
said "occasion" and that there was no pilot 
on said ship "at the time." That said ship 
when inward bound as aforesaid, drew 14 
feet of water, and that libellant is entitled to 
$12 per foot or full pilotage for this tender of 
services— in all, §168; and that when out- 
ward bound, as aforesaid said ship drew 13 
feet of water, and that libellant is entitled to 
$6 per foot or half pilotage for this tender of 
services— in all $78; and that said sums of 
money remain due and unpaid to the libellant. 
On May 1, 1861, the claimants, Holladay and 
Flint, answered the libel admitting the facta 
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stated, except, that the lihellant "was duly 
authorized according to the laws of the state 
of -Oregon and the United States to pilot sea- 
going steamships carrying passengers;" and 
that libellant was the first pilot who offered 
his services to said ship on said March 17 or 
22, which allegations they deny. - The answer 
also avers that on March 17, when libellant 
boarded said ship, "Moses Kogers, a pilot duly 
authorized and licensed in accordance with 
statutes of the United States, to pilot steam- 
boats carrying passengers on the waters of 
the Columbia bar, coast and Puget Sound, 
and to San Francisco, California, was on 
board the said ship and had charge and con- 
trol of her as pilot;" and that said Rogers 
piloted said ship on said occasion from the 
high sea over said bar to the port of As- 
toria. That on March 22. aforesaid, said 
Rogers was the first qualified pilot who offer- 
ed his services to the master of said ship, and 
did on said date pilot said ship across said 
bar to the open sea. That said Panama is a 
sea-going steamship, propelled in whole or 
part by steam, and on March 17 and 22, afore- 
said was engaged in making a voyage from 
San Francisco to Portland, carrying freight 
and passengers. That on the date last afore- 
said, said "Rogers was a duly licensed bar 
pilot according to the laws of the territoi*y 
of Washington" regulating "pilotage on the 
Columbia river bar and shoalwater bay, pass- 
ed February 2S, 1854" [Laws 1854, p. 389], 
On July 1, libellant filed an amended libel 
admitting that on .March 17 said Rogers, "a 
person pretending to be a duly authorized 
pilot was on board said ship," and piloted her 
across the bar to Astoria, but avers that libel- 
lant offered his services before said Rogers 
did; also admitting the same as to the voy- 
age out on March 22, but avers that libellant 
"hailed said ship first and offered his serv- 
ices as a pilot;" and that said Rogers pre- 
tends to be an authorized pilot by virtue of a 
license from one Pitfield, "a person pretend- 
ing to be a supervising inspector of the 
fourth district of the United States," and that 
"if said license is genuine" it does not au- 
thorize said Rogers to pilot steamships over 
the Columbia bar; also admitting that Rog- 
ers received a license from the pilot commis- 
sioners of the territory of Washington under 
the act of 185^ as alleged, but avers that 
Rogers never performed the conditions im- 
posed by said act, and therefore said license 
never took effect, and that said act has long 
since been repealed, and that all licenses is- 
sued under it became void on such repeal; 
also admitting that the Panama is a sea- 
going vessel, propelled in whole or in part by 
steam, and was engaged in carrying freight 
and passengers between San Francisco and 
Portland, as alleged. 

From lite evidence it appears that the libel- 
lant was appointed a pilot on Columbia river 
bar under the Oregon act of October 17, 1860 
[Laws 1860, p. 43], by a warrant from the 
"board of pilot commissioners," bearing date. 



January 22, 1861; and that Rogers was ap- 
pointed such pilot under the territory of 
Washington act of 1854, by a warrant from 
the "board of pilot commissioners" bearing 
date January 13, 1860. In the argument for 
libellant it is contended, that this warrant to 
Rogers is without legal effect, because it does- 
not appear that he gave bond and kept a suit- 
able boat on the bar as required by the act. 
But Rogers is not a party to this suit, and 
the ship is not liable for any want of author- 
ity on his part which was not apparent to 
the world." The exhibition of his warrant or 
commission, regular upon its face, entitled 
him to be treated and authorized the ship to- 
receive him as a pilot. By the act of the ter- 
ritory of Washington a pilot "is authorized to- 
take charge of any vessel requiring his serv- 
ices, but shall first show the master bis war- 
rant." Upon the production of the warrant 
the master had a right to presume that the 
conditions of Rogers* appointment— if any- 
had been complied with to the satisfaction of 
the commissioners who, by the act, have com- 
plete control of the subject of the appoint- 
ment, suspension and removal of pilots. 
It is true that the act of 1854 requires a pilot, 
before entering upon the duties of his office 
to give bond to the commissioners, but it 
does not require or allow that he shall keep- 
the bond to exhibit to masters of vessels or 
that it shall appear upon the face of the wai*- 
rant that the bond has b^n given. The act 
does not expressly say that the bond shall 
be given before or at the time the warrant 
issues, but such is the reasonable construc- 
tion, and it is fair to presume that the com- 
missioners to whom the bond is to be given 
would reauire it to. be done at or before the 
delivery of the warrant. As to the alleged 
repeal of the act of 1854, the fact appears to 
be that on January 31, 1861, section 4 of said 
act was repealed and another enacted in lieu 
thereof, requii-ing each pilot to keep a boat 
on the bar "of not less than fifty tons bur- 
den," while the section repealed only requir- 
ed the pilot to keep such boat "as the com- 
missioners might approve." This was no re- 
peal of the act as such, and in no way makes 
the warrant before issued to Rogers "void 
and of no effect." It only imposed a fixed 
rule in relation to the kind of boat the pilot 
should keep on the bar instead of leaving 
it to the discretion of the commissioners as 
before. 

It Is further insisted on the part of the 
libellant that a territory has no authority to 
pass pilot laws and that therefore the war- 
rant to Rogers .is invalid. The argument is 
grounded upon the assumption that the act 
of August 7, 1789 (1 Stat. 54), grants the 
power to the states to pass pilot laws and 
that a territory is not included in the word 
"states," and therefore it has no power to 
legislate on the subject. Admitting the 
premises for the sake of the argument, the 
conclusion does not follow. The power to 
govern the territories subject to the const!- 
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tution is in congress irrespective tt the pow- 
ers wiiieli it may exercise within the limits 
of a state. This power may be exercised 
mediately or immediately, by the creation 
of a territorial government therein, with 
power to legislate for the territory, or by 
the passage of laws directly by congress, 
without the intervention of the territorial 
government. The act of congress (10 Stat. 
172), organizing a government for the terri- 
tory of "Washington, declares that the "leg- 
islative power of the territory shall extend 
to all rightful subjects of legislation not in- 
consistent with the constitution and laws 
of the United States." A rightful subject of 
legislation is a subject, which from the na- 
ture of things, the course of experience, the 
practice and genius of our government prop- 
erly belongs to the legislation to regulate 
and control rather than the judicial or exec- 
utive departments of the government. Pi- 
lots and pilotage are as much the proper 
subjects of legislation as any subject ever 
regulated by the law of a territory, and 
have been so from their earliest history. 
Congress has power to legislate upon this 
subject in the territories. Being "a right- 
ful subject of legislation," in this case con- 
gress has given this power to the territorial 
legislation. Neither was the act of 1789 a 
grant of power from congress to the states 
to legislate on the subject of pilots and pi- 
lotage- The power is concurrent in the 
state and national government until exer- 
cised by the latter, when so far as exer- 
cised it becomes exclusive. If the power 
was exclusively in the national government, 
congress could not grant it to the states, 
and being concurrent it could not nor need 
not. This view is in substantial accordance 
with the doctrine of Cooley v. Board of 
Wardens, 12 How. [33 TJ. S.] 316, that the 
act of 1789 is a mere legislative recognition 
of the concurrent power of the states over 
this subject, so long as congress does not 
act in the matter. 

The warrant to Rogers is further oojected 
to because it is headed "Temporary." The 
word is superfluous, because if it has any 
legal effect, it is the same that the law 
would give the warrant without It, namely, 
that the party was to hold the place during 
the pleasure of the commissioners. So far 
as appears the warrant has never been re- 
voked. For these reasons I conclude that 
the territorial act of 1854 is a valid act, and 
that Rogers was a duly qualified pilot there- 
under on the Columbia bar, on March 17, 
1861, when the libellant boarded the Pana- 
ma on her inward bound voyage. 

By the act of Oregon, the first pilot that 
offers his services outside the bar, to U ves- 
sel bound inward, is entitled to full pilotage, 
whether his services are accepted or not, 
and to one bound outward under like cir- 
cumstances, half pilotage. Under this pro- 
vision the question is made by counsel 
whether libellant or Rogers first offered his 



services to the ship on March 17th, on the 
inward bound voyage? It is substantially 
admitted by the pleadings that the libellant 
was the first pilot that in fact boarded the 
Panama outside the bar, and the evidence 
proves satisfactorily that Rogers was on 
board at the time, hired by the month, to 
serve as pilot between the port of San Fran- 
cisco and Portland, and that he piloted the 
ship in over the bar on the occasion in ques- 
tion. Under these circumstances is Rog- 
ers to be considered a bar pilot who tender- 
ed his services as such to the ship before 
the libellant? The principal objection to 
his being so considered is that he was not 
on the bar at the time of the offer, and did 
not maintain a pilot boat there. I do not 
think the objection sufficient. The libellant, 
for anything that appears, might have gone 
half way done the coast to meet the Pana- 
ma, and if the master was willing to take 
him on then, and bring him up to the bar 
as a pilot, it would be a good offer of his 
services so as to prevent another pilot who 
remained on the bar from first offering his 
services. Nor do I think the court can In 
this suit consider whether Rogers kept a 
boat on the bar at the time to cruise for ves- 
sels or not As to third persons, so long as 
his warrant is unrevoked, I think he must 
be considered a qualified bar pilot. If Rog- 
ers was libellant in a suit, claiming compen- 
sation as a pilot, it might possibly be shown 
in bar of such claim that he did not remain 
on the bar and cruise for vessels with a 
sufficient boat, etc. But even this is doubt- 
ful. The legislature has confided the ad- 
ministration of the law in these matters to 
the pilot commissioners. Whenever it ap- 
pears that a pilot is evading the law and us- 
ing his authority to the detriment of com- 
merce or the pilot service, they can and 
should revoke his warrant. 

The conclusion reached upon this point 
renders it unnecessary to consider whether 
the act of 1837 (5 Stat. 153) applies to this 
case. By that act, the master of a vessel 
upon waters that form the common bound- 
ary between two states is authorized to take 
a pilot from either; and therefore Is not re- 
quired to take the first pilot that offers, but 
may take the second one from the other 
state. Whether the word "state," as used 
in this act should be construed so as to in- 
clude a territory, is a question not free from 
doubt The case is within the mischief in- 
tended to be remedied by the act, and it 
seems to me might be held to come within 
Its spirit and purview, without any viola- 
tion of principle. I do not think it comes 
within the reasoning or considerations that 
controlled the court in Hepburn v. Ellzey, 2 
Cranch [6 U, S.] 445, in which it was held 
that under the judiciary act giving the na- 
tional courts jurisdiction of controversies be- 
tween citizens of different states, that a citi- 
zen of the District of Columbia could not 
sue in such courts, as a citizen of a state, 
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because such district was not a member of 
tlie Union. But waiving this point, the li- 
bellant not being the first pilot to offer his 
services as alleged in his libel, on the in- 
ward bound voyage, cannot recover on that 
claim. 

Upon the claim for half pilotage, I find 
from the evidence that on March 22, be- 
tween upper and lower Astoria, and below 
the custom house, as the Panama was pro- 
ceeding to sea, the libellant rowed out into 
the stream, hailed the ship, and offered his 
services as a pilot; and that the master of 
the Panama paid no attention to the ofEer, 
but steamed down the stream some three or 
four hundred yards, opposite the wharf at 
lower Astoria. At this point the ship was 
stopped, and Rogers, who appears to have 
been waiting for her, went on board im- 
mediately and piloted her out to sea; and 
that this all occurred on what is understood 
among navigators who freguent that harbor 
as pilot-ground. It does not appear that 
the limits of the pilot-ground have ever 
been authoritatively defined, and are only 
known from local usage. 

As a conclusion of fact from the foregoing, 
I find that the libellant first offered his serv- 
ices to the ship on this occasion, and assum- 
ing that the act of 1837 does not apply to a 
water which is the boundaiy between a state 
and a territory, the libellant as against a ter- 
ritory of Washington pilot, was entitled hy 
reason of such offer to be employed or paid 
his claim for half pilotage. But it also ap- 
pears from the evidence and the admission of 
the pleadings, that Rogers, on March 22, was 
a duly licensed steamboat pilot, imder the act 
of 1852. It is admitted by the pleadings 
that the Panama is and was a vessel pro- 
pelled by steam and engaged in carrying pas- 
sengers. This brings her within the class of 
vessels provided for in the act of 1852, and 
the acts of 1838 [5 Stat 304] and 1843 [Id. 
626], of which it is amendatory, and common- 
ly called the "Steamboat Acts." The avowed 
purpose of these acts is, "to provide for the 
better security of the lives of passengers on 
board of vessels propelled in whole or in part 
by steam." As a means to this end, the act 
of 1852 (10 Stat 75) provides that "instead of 
the present system of pilotage of such ves- 
sels, and the present mode of employing en- 
gineers on the same," there shall be a board 
of inspectors in each collection district who 
shaU esamine, "license and classify ail en- 
gineers and pilots of steamers carrying pas- 
sengers;" and that "it shall be unlawful for 
any person to employ, or any person to serve, 
as engineer or pilot on any such vessel who is 
not licensed by the inspectors; and any one 
so offending shall forfeit one hundred doUai-s 
for each offence." It is also admitted that 
the libeUant was not a duly licensed pilot un-- 
der the act of congress of 1852. But it is 
maintained on his behalf that congress did 
not intend by the passage of this act to su- 
persede the existing state laws on the subject 



of pilotage, because it is said the act does 
not expressly so declare— because of the in- 
convenience that would result from such con- 
struction, and because it beiag eminently 
proper and necessary that the states should 
control this subject themselves, it is there- 
fore not to be supposed that congress would 
interfere with it 

As to the power of congress in the premises 
there can be no doubt The constitution (ar- 
ticle 1, § 8) gives congress power "to regulate 
commerce with foreign nations and among 
the several states," This includes the power 
to regulate navigation, and pilot laws are 
regulations of navigation. In Cooley v. Board 
of Wardens, 12 How. [53 U. S.] 315, the su- 
preme court say: "That the power to regu- 
late commerce Includes the regulation of navi- 
gation, we consider settled. And when we 
look to the nature of the service performed 
by pilots, to the relation which that service 
and Its compensations bear to navigation be- 
tween the several states, and between the 
ports of the United States and foreign coun- 
tries, we are brought to the conclusion, that 
the* regulation of the qualification of pilots, 
of the modes and times of offering and ren- 
dering their services, of the responsibilities 
which shall rest upon them, of the powers 
they shall possess, of the compensation they 
may demand, and of the penalties by which 
their rights and duties may be enforced, do 
constitute regulations of navigation, and con- 
sequently of commerce, within the just mean- 
ing of this clause of the constitution," The 
power of congress being established, what 
was the intention in this respect in the pas- 
sage of the act of 1852? In. its language 
nothing can be found limiting Its operation 
as to place. It expressly applies to pilots on 
all vessels propelled by steam and carrying 
passengers upon "the bays, lakes, rivers and 
other waters of the United States." As to 
the argument founded upon the assumed in- 
convenience and impropriety of superseding 
the state pilot laws I do not assent to the as- 
sumption nor perceive the force of the argu- 
ment drawn from it ■ The question of con- 
venience and propriety Is for congress to de- 
termine. The frequent and almost wanton 
loss of life and property under the former 
system of piloting steam vessels and employ- 
ing engineers thereon, and the inability of 
the separate states to remedy the evil, was 
a sufficient reason, if any reason besides its 
own will was necessary, for the action of 
congress. Nor are the acts of congress to be 
limited in their legal Import or restrained in 
their operation, upon the idea that some state 
law is thereby rendered inoperative, or that 
-some state prefers some other system or reg- 
ulation. The act of congress on this subject 
is paramount, and aU state legislation which 
is inconsistent or In conflict with its terms, ■ 
reasonably and fau-ly construed, must give 
way. Nor is it true that there is any pre- 
sumption in favor of the state law and 
against the act of congress, which in a doubt- 
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ful case would determine the question in fa- 
vor of the former. On the contrary, when, 
as in this case, the power over the subject is 
paramountly in congress and only permitted 
to the state by the sufferance of the former, 
the presumption, if any, would be the other 
way. The wisdom and necessity of the act 
were questions for congress to detennine, and 
not the court or state. There is, then, no rea- 
son why the terms of the act should not be 
talien in their natural and ordinary import^ 
so that, when it declares that the regulations 
therein prescribed, shall be substituted for 
the present system of pilotage of steam ves- 
sels, it shall be held and construed to mean 
what it says. At the date of this act what 
was the existing system which these regula- 
tions were to take the place of? Certainly, 
it was the laws and usages of the states and 
ports therein, regulating and governing the 
subject of pilots and pilotage of steam ves- 
sels. The regulations of the act were to be 
instead of— to take the place of this system 
of the states. Wherever this system existed, 
in this respect it was to be changed and su- 
perseded by the establishment of these regula- 
tions. Is the Columbia river bar in any way 
exempt from the operation of these general 
words? It is a water of the United States, 
and at the date of the act there was a state 
system of pilotage for steam vessels upon it. 
As the state system did not extend beyond 
the waters and ports within its limits, there 
can be no ground for presuming or assuming 
that the proposed change was intended to be 
confined to the high seas— as in such case the 
act would work no ciiange at all. Because the 
state has a system of pilotage upon the Co- 
Ivmibia bar with which these "regulations" 
interfere, so far as steam vessels are con- 
cerned, is the substantial reason urged why 
the bar should be considered as not within 
the provision of the act If this had been the 
intention of congress in passing the act, in- 
stead of declaring, as it did, that the regula- 
tions therein should take the place of the 
then) existing system^, it would have read 
somewhat in this wise: "The following regu- 
lations shall be observed instead of the pres- 
ent system of pilotage for steam vessels— that 
is the state pilot laws and usages— only where 
the present system does not exist" I am 
satisfied that the act applies to the employ- 
ment of pilots on steam vessels engaged in 
carrying passengers, throughout the whole 
voyage and every part of it It is made a 
crime for the master of any such vessel to 
employ any one as a pilot unless first li- 
censed by the United States inspectors, or for 
any one not having such license to be so em- 
ployed. For the greater security of life, it 
seems to have been the intention of congress 
to no longer leave this subject to the conflict- 
h[ig and inefficient legislation of the several 



states, or the total lack of it, Itut to provide 
a general rule and uniform authority for ex- 
amining and licensing pilots for steam ves- 
sels; men who were not merely acquainted 
with the channels, rocks and shoals of a par- 
ticular water or route, but also with the ma- 
chinery, action and motive power of steam 
vessels, and who were competent to control 
and handle them under any or all emergen- 
cies. A bar pilot under the state system may 
be a good seaman and familiar with the cur- 
rents, tides and shoals of his pilot-ground, 
but this alone is not sufficient to qualify him 
to take charge of a steam vessel. 

The difficuliy suggested by counsel, that pi- 
lots licensed by the United States inspectors 
would be wanting in local knowledge is pos- 
sible, but not very probable. The inspec- 
ors are to inquire diligentiy into the qualifi- 
t>ations of the applicant, and for this purpose 
may examine witnesses. One of the neces- 
sary qualifications of a pilot for any vessel 
is a knowledge of the particular pilot-ground 
for which he is licensed. The inspectors are 
appointed within collection districts, and their 
licenses are for routes within such disti-ict. 
They may, with good reason, be supposed to 
have as much knowledge and means of infor- 
mation in the premises as a board of pilot 
commissioners appointed by the state. As 
yet no inspectors have been provided for this 
district, and the administration of the act in 
this respect has devolved upon the super- 
vising inspector living upon the Atlantic coast. 
Under this state of things, it is not to be 
expected that the examination of pilots and 
engmeers would be very thorough or fre- 
quent, and such I understand has been the 
fact But as soon as the importance of the 
matter is brought to the attention of con- 
gress, inspectors wiU doubtless be provided 
for this district, and this difficulty will be ob- 
viated. The act only so far abrogates the 
state system as to require that a steam ves- 
sel, carrying passengers, shall be under 
charge of a pilot licensed by its authority. 
The compensation of pilots, the manner and 
times of offering their services, still remain, 
until congress sees proper to provide other- 
wise, legitimate subjects of state legislation. 
Th'd libellant, although he first offered his 
services to the Panama, as she was outward 
bound, is not entitied to recover his claim for 
half-pilotage. The law of the state under 
which he claims, as to the necessary qualifi- 
cations for pilotmg the Panama, was abro- 
gated by the act of congress. The libellant 
was prohibited imder a penalty of one hun- 
dred dollars from being employed on her as 
a pilot and the master in the like sum from 
employing him. 

Decree, that the libel be dismissed, and that 
the claimants recover of the libellant and his 
sureties their costs. 
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The PANAMA. 

[OIc 343.] 1 

District Courii S. D. New York. April, 1846. 

BoTTOsfBr— Debt at Risk— Mortgagee— Master 
AND Owner — Remnants— Damages Sus- 
tained BT Charterer. 

1. A bottomry tond, esecuted by the master 
of a ship as master, if he be at the time owner, 
also, will impart to the holder tie same rights 
and privileges as if given in the character of 
owner. 

2. An agent or broker Tvho purchases a vessel 
for his principal, at the same time lending him 
money with which to pay the price, and taking 
the bill of sale in his own name to secure the re- 
payment of the loan and interest together with 
his commissions on the purchase, is mortgagee, 
and not owner of the vessel. 

3. The owner of a ship may bottomry her 
abroad.^ to secure a loan of money, or his per- 
sonal liabilities for the ship or voyage, provided 
the debt be put at risk, without regard to the 
necessity of the ship, or his inability to obtain 
creditor supplies by other means, or the receipt 
of the consideration before the ship -went to 
sea. It IS not necessary to the validity of a bot- 
tomry that the loan or supplifes shall have been 
already received when the bbnd is esecuted, if 
the credit was upon the faith that a bottomry 
security should be given. 

lOited in The Archer, 15 Fed. 279.] 

4. A bottomry of a ship in a foreign port by 
her owner IS valid, although a part of the 
loan for which it is given consists of a bill of 
exchange drawn by the bottomry lender on the 
home port of the ship. 

•f • ?^t. <^edit of the bottomry lender, given in 
am o_t the ship or owner in a foreign port, is a 
sufficimt consideration to support a bottomry 
security. But a court of admiralty may call for 
proof that such credit or liabilities had been 
actually satisfied by the lender before decreeing 
an enforcement of the bottomry. 

i,„?i. Y^^^ *^® 5^^^ ^"^ mortgagee of a ship 
both appear and file answers to the libel of a 
bottomry holder, it is competent for each to 
+w°l^ ° ^^® answer or by a separate petition, 
B'Vl^^ proceeds of the vessel, after satisfaction 
of the bottomry security, be paid to him. 

x*^:^^^.^"*^^."^*"^® of proceeding the court may 
at Its discretion adjudge prospectively between 
the contestants the method of distribution of the 
avails of the ship, or may defer the decision un- 
til her proceeds are paid into the registry; and 
may, also, if the case is difficult or important, 
direct the parties to litigate their claims to the 
fund by formal suit. 

8._What6ver mode of procedure is pursued, a 
party proved to be a mortgagee, after admitting 
in his answertq the original action that the hot 
tomry security is valid and consenting to a de- 
cree of sale of the ship under it, cannot set u? 
a title to the ship m himself as absolute owner 
and not mortgagee, in bar of the claim of. the 
bottomry borrower to a share in the remnants 
remaining m court. "«."lo 

9. In such collateral proceeding the owner of 
the ship may defeat the claim of a mortgagee to 
such remnants by proof that the mortgage was 
gIVe^^on an usurious consideration. 

10. But it is not usury for a broker or agent to 
cnarge the usual and customary commissions for 
his services m purchasing a ship, and also to take 
Jegai interest on his own moneys advanced to- 
wards the purchase, unless it be proved that the 
commissions were mten ded by the parties as a 

1 [Eeported by Edward R. Olcott, Esq.] 
18FED.CAS.— 63 



means and cover for reserving more than legal 
interest upon the loan. 

11. Quere. Whether the court, in disposing of 
remnants in the registry, cannot take cognizance 
of other claims thereto, than those having a lien 
upon the vessel, or being of a maritime char- 
acter? 

[Cited in The A. M. Bliss, Case No. 274.] 

12. Damages sustained by a charterer of a 
ship by a breadi of the charter contract in the 
loss or delay of his voyage, through the negli- 
gence or fault of the owner, are a lien upon the 
vessel; and if a mortgagee satisfies the demand 
and takes an assignment of the claun, he is en- 
titled to come in upon remnants in court for re- 
payment 

, [Cited in brief in Fleishman v- The John P. 
BesL Case No. 4,861; The Archer, 15 Fed. 

The controverey in this action is upon a 
bottomry bond, and came before the court in 
two aspects. The owner of the ship and a 
mortgagee intervened, and filed answers to 
the libel, and each claimed, as against the 
other, a right to the remnants and surplus 
remaining in the registry after - satisfaction 
of the bottomry bond in suit- Separate peti- 
tions were also filed by them for such rem- 
nants. The owner also contested the validity 
of the bottomry. The mortgagee admitted it, 
and consented to a decree .to enforce it The 
main contestation was in relation to the 
remnants in court The owner contended 
that the mortgagee had no title upon which 
to found a claim to those remnants? that his 
mortgage debt was void for usury, and that 
the other items of his demand were not liens, 
upon the vessel or her proceeds, nor were- 
they of, a maritime character. The mort- 
gagee contended that the legal ownership or 
the vessel was vested in him, and not in his- 
co-claimant, and that accordingly the latter 
had no standing in court in relation to that: 
fund. Both branches of the cause were- 
brought to hearing the same term, and were 
argued by the same counsel. -r 

Ogden Hoffman and Mr. Barret, for bot- 
tomry holder. 
John Anthon, for owner. 
F. B. Cutting, for mortgagee. 

BETTS, District Judge. This was a suit 
upon a bottomry bond to the libellant, ese- 
cuted at HuU, England, May 3, 1845, by the 
claimant Cameron, master of the ship. The 
libel avers that it was executed by him in his 
capacity of owner as well as master of the 
ship, and that the loan secured by the bot- 
tomry was duly made and paid to Mm. The 
answer admits the claimant was conditional 
owner at the time, but alleges he gave, the 
bottomry as master only. It denies that the 
sum named in the bond had been advanced 
by the libellant when the bottomry was giv- 
en, or that it is now payable, and alleges 
that a large portion of the debt' wag created 
after the bottomry, was given, and the vessel 
had gone to sea. It was stipulated in. writ- 
ing between the proctors of the parties, that 
work and materials were furnished the ship 
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at the request of Cameron, and tbat the 
amount charged therefor in the account fur- 
nished by the libellant was paid by the libei- 
lant, and composes part of the bottomry debt. 
The other claimant, Quincy, denies that 
Cameron was owner of the ship, and avers 
that title to the ship was vested in him, 
(Qtiincy,) at the time the bottomry was exe- 
cuted, and that Cameron was to become en- 
titled to the ownership only on repayment of 
the purchase-money advanced by him, Quincy, 
with commissions, &c. This branch of the 
case respecting the legal ownership of the 
ship was not in contestation on the hearing 
before the court, and the case is accordingly 
to be disposed of in its present posture, upon 
the assumption that Cameron was legal own- 
er as well as master, when the bottomry bond 
was executed. 

The groimd is, however, taken on the argu- 
ment, that Cameron assumed in the bond, to 
act in the capacity of master, and that it 
was accepted by the bottomry creditor as 
given by the master alone, and accordinglv 
that the transaction must now be considered 
an hypothecation by a master, and subject 
to the rules of law applicable to that par- 
ticular security. The general principle with 
respect to a contracting party is, that how- 
ever he may describe himself or his powers, 
his contract will have effect according to his 
actual authority and right in the subject mat- 
ter, when no specific reserve or restriction is 
•expressed, the obligee being entitled to the 
full benefit of the stipulations in his favor, so 
far as the obligor is able to fulfiU them. 
-R^elsh V. Usher, 2 HUl [S. C] 16S. This 
Ijeneflt may be secured by way of estoppel. 
IVhen the party maldng an engagement or 
Tepresentation has no capacity at the time 
to perform it, and afterwards acquires the 
abiUty, he and his representatives will be es- 
topped denying the full force and effect of his 
undertaking. Com. Dig. "Grapt"; Gough v. 
Bell, 21 N. J. Law, 156; 4 Kent, Comm. 98; 
24 Pick. 324. This doctrine, more familiar in 
the interpretation and force of real covenants 
and contracts than in those connected with 
the personalty, still has a common affinity in 
principle hi relation to both, and may, if 
necessary, be invoked to uphold a charge 
upon a ship by maritime lien or mortgage, no 
less than transfers or encumbrances of real 
estate; restricted possibly in both descriptions 
of grant, to those wliich are positive and as- 
suring, and not to mere releases and ac- 
quittances. 11 Wend. 110; McOrackin v. 
Wright, 14 Johns. 193; 1 Cow. 616; Co. Litt 
265b, § 446. " Still, if hi strictness of legal 
rules a party assummg a right to act as if 
he had a particular capacity, which does not 
belong to him at the time, may not be bound 
in that capacity if he afterwards acquires it, 
yet admiralty, exercising, in some measure, 
the powers of a court of equity, may hold his 
act or obligation shall have operation as in 
cases of equity relief, according to the con- 
dition of parties at the time the decree is 
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rendered. 9 Paige, 244; [Hepburn v. Dun- 
lop] 1 Wheat. [14 U. S.] 178. 

In my opinion, neither in equity nor under 
the stricter rules of law will a party who 
gives a bottomry upon a ship in the name and 
character of master, and was at the time, or 
afterwards becomes owner of the ship, be 
permitted to restrict the rights of the bot- 
tomry holder at the time of its enforcement 
merely to those conferred by the authority of 
a ship-master. He takes all the benefits 
under it which would have aca'ued had it 
been avowedly executed by the owner. Those 
who come m as subsequent purchasers under 
the same owner, or holders of claims, or liens, 
or encumbrances posterior in law to the bot- 
tomry security, have no privileges in this re- 
spect higher than those of the owner. In this 
case, m executing the bottomry and hypoth- 
ecation, Cameron described himself, and 
professed to contract as master of the ship. 
It now appears upon his answer, and also on 
the proofs, that he was at the time absolute 
owner, subject only to an outstanding mort- 
gage to Quincy, the other claimant The 
holder of the hypothecation is accordingly 
entitled to every advantage derivable from 
the fact that it was made by one possessing 
not solely the authority of agent, but that 
of principal also. 

This point being established, the case stands 
relieved of all questions raised as to the 
necessity or fitness of items charged as sup- 
plies or reparations to the ship, and made 
part of the bottomry debt, because the own- 
er is held competent to raise money, or se- 
cure his debts by a bottomry on his vessel, 
without regard to the necessity of the ship, 
or his inability to procure funds by other 
means. The Smilax [Case No. 17,777]; The 
Draco [Id. 4,057]; The Mary [Id. 9,187]. It 
is plain, upon the authorities, that the objec- 
tion to the validity of this security, for want 
of adequate power in the bottomry giver so 
to hypothecate the ship, cannot be sustained. 
The Barbara, 4 C. Rob. Adm. 1; The Duke 
of Bedford, 2 Hagg. Adm. 294. Indeed, tlie 
bearing of the cases is, that a bottomry by a 
master, in presence of the owner, is only 
valid by reason of his implied assent to it 
([The Am-ora] 1 Wheat. [14 U. S.] 96; The 
Mary [Case No. 9,187]; Patton v. The Ran- 
dolph [Id. 10,837]), unless it be given in a 
case of strhigent necessity, and the owner 
withholds his assent unreasonably (3 Kent, 
Comm. 172). Nor do I find any authority 
or principle of law in support of the argu- 
ment that this bottomry can only stand upon 
the rightful power of the master, as such, to 
execute it. 

The ancient sea laws regard the master 
a substitute only for the owner in his ab- 
sence. They show that he generally has no 
authority to bottomry his ship in her home 
port, because the owner ie to be presumed 
present there. Consulato del Mare- (Bouch- 
er) c. 239, pi. 694. Emerigon refers to vari- 
ous ordinances of maritime states to the 
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same effect Contrat a la Gross, c. 3, § 3; 
Jacobson, 363. , The authority in Cameron, 
in the capacity of master alone, to charge 
his ship by way of bottomry in a foreign 
port being irrefragable, it "would seem rea- 
sonably to follow, that it would be left to 
his judgment to determine what her neces- 
sities, at the time, for the completion of the 
voyage, might be. Admitting, however, that 
the courts will scan his acts in the charac- 
ter of master, and determine whether he 
proceeded prudently in view of the rights of 
those having interests attached to the ship, 
by admitting within the bottomry security 
all the particulars which made up the 
amount of the debt covered by it, and may 
Also do the same, notwithstanding his legal 
ownership of the vessel when the equitable 
And substantial interest is in third parties, 
leaving no more than a conditional or trust 
title in him, yet in either such case the 
' secondary or trust interests sought to be pro- 
tected must be brought forward distinctly m 
the pleadings by the parties entitled to en- 
force them. But the rights of parties, in 
that aspect of the case, are not before the 
court in this issue between the libellant 
and the claimant, Cameron. All that is in- 
volved in this branch of this controversy is 
the question of the relative rights of the bot- 
tomry creditor and debtor when the dealing 
for the hypothecation is directly with the 
ship-owner. The stipulation signed in the 
cause, as also the admission of Cameron 
after payment of the bottomry was demand- 
ed, proves that the debt due by him to the 
libellant, and intended to be embraced within 
the bottomry, was £1,325 11 11, sterling— be- 
ing £123 11 11 beyond the condition of the 
bond. This fact gives occasion to one of 
the objections preferred against the validity 
•of the bond to its full extent. It is contend- 
ed, that when the bond was executed, but a 
small part of the debt was due the libellant, 
And that he is limited in his relief on the 
bottomry to the amount of the indebtment 
payable at that time. The ship came into 
Hull in a disabled state, consigned to the 
libellant by Cameron. Her repairs and 
-supplies were obtained on the credit of the 
libellant, part of the bUls for which had 
been rendered and paid when the bond was 
given, and the ship sailed, and the residue 
came in and were paid subsequently, but 
before the bond became absolute. There 
were also advances of money made by the 
libellant directly to the master, partly cash 
In hand and in part by a bill at sight on a 
house in New York, which was duly hon- 
x)red. It is no way a vital ingredient to a 
bottomry given by a master that the ad- 
vances it secures shall precede its esecution, 
.even when it purports to protect a direct 
loan or to secure existing debts, if the credit 
in either case was upon the faith that a bot- 
tomry should be given. 3 Dod. 273; The Vir- 
-ginia, 8 Pet [33 TJ, S.] 552. Nor, in my opinion, 
js its validity affected if it be given after the 



ship has sailed, provided the debt is at risk. 
Conrad v. Atlantic Ins.. Co., 1 Pet [26 TJ. S.] 
386. As in this case, the hypothecation was 
made by the owner himself, there would 
seem to be no mode of avoiding it left him 
except to show a total want or failure of 
consideration to support it The liabilities 
of the libellant for the vessel and owner, 
when the bond was taken, would be an ad- 
equate consideration upon which to found a 
bottomry, although a court of admiralty 
would doubtless call for proofs that the lia- 
bilities had been extinguished by actual pay- 
ment before it would decree the enforce- 
ment of the bond, even on the defence of the 
owner; and especially so, if it is opposed by 
other creditors, whose prior liens on the ship 
or freight might be postponed by the bot- 
tomry. The presumption that, the dealing 
with the libellant for this credit was, in its 
inception, on the understanding that it 
should be secured by bottomry, is strongly 
corroborated by the acknowledgment of the 
master after the bond became payable, that 
he had given it and that the whole amount 
named in it was owing by him. Neverthe- 
less, it was strenuously pressed upon the 
argument in favor of the owner, (Cam- 
eron,) that a large part of the demand now 
sought to be recovered arose upon liabilities 
or transactions between him and the libel- 
lant subsequent to the departure of the ship 
and the execution of the bottomry, and are 
not proper subjects for bottomry security. 

I do not go into an examination of these 
allegations, nor consider whether it is com- 
petent to an owner to Invalidate his per- 
sonal contract by objections of that char- 
acter, because the stipulation on file admits 
the whole balance claimed by the libellant 
to be justly due, and, as before suggested, 
the same admission was orally made to the 
libellant before this suit was brought The 
court, seeing in the transaction between the 
parties that this debt may well be a legal 
foundation for a bottomry security, wiU not 
impeach it. It having been given by the own- 
er himself, upon any presumptions or even 
positive evidence, which might have availed 
him had the bottomry been executed by the 
master in his absence and without his dl- . 
rection. 

Upon this state of the pleadings and proofs 
a decree must be rendered in favor of the li- 
bellant affirming the validity of the bond, 
and directing the whole amount, with the ma- 
rine interest reserved, to be paid, and that 
the ship and her freight be condemned there- 
for, as againct the owner and claimant, Cam- 
eron; subject, however, to such decree as 
may be rendered on the defence Interposed 
in the case on the part of the other claimant 
Quincy, to the effect that Cameron had no 
authority to hypothecate the ship in his ca- 
pacity of owner, fmrther than he could le- 
gally charge her in the character of master, 
as against the daimant Quincy. IJaterest al- 
so will be computed on the loan and marine 
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Interest, from tlie day they became payable - 
to this decree, -with costs to tie taxed. 

BETTS, District Judge. The claimant, 
Quiney, in his answer, Interposes no objec- 
tion to the validity of the hypothecation of 
the ship by Cameron, nor to the sale of the 
vessel under it; and admits, so far as he is 
concerned, that the libellant is entitled to a 
decree therefor; but he claims that in the 
distribution of the proceeds of the ship in 
court, his demand is prior in legal right to 
that of Cameron. The a)urt having decided 
that the bond was operative and good for its 
amount as against Cameron, it remains to be 
settled between these two claimants, after 
the satisfaction of the libellant's debt out of 
the fund in court, which of them is entitled, 
to receive the surplus. Quiney proves a bill 
of sale, executed upon the purchase of the 
ship, on the 12th of November, 1S44 vesting 
the nominal title and own«:ship in him. Oth- 
er documents and evidence produced in the 
case, however, show that his right, under the 
biU of sale, was only that of mortgagee, and 
that the actual ownership belonged to Cam- 
eron. There is,, therefore, no foundation for 
the argument, that be can come in and 
claim the fund in the character of owner of 
ihe ship. He purchased her as agent for Cam- 
'jron and for him, and he took possession of 
her as owner. This might, perhaps, make his 
ownership complete without a bill of sale or 
other paper title. 3 Kent, Comm. 129; Abb. 
Shipp. 12, 1829. But the pleadings and proofs 
in the ease show that Qumcy never claimed 
any title or interest in the ship other than 
that of mortgagee. 

For Cameron it is contended, that the court 
has no jurisdiction over that branch of the 
subject, because the remedy of Quiney, in 
his character of constructive mortgagee, 
must be pursued in the state tribunals. 
This court being rightfiilly in possession of 
the funds representing the ship arrested, 
must necessarily, as incident to that posses- 
sion, have power to decide who is entitled 
to withdraw them from the registry. An- 
drews V. Wall, 3 How. [44 U. S.] 568. It 
may, undoubtedly, in cases of great diffi- 
culty, retain the funds until the adversary 
claimants shall have Utigated their rights to 
it by direct suit in this court, or some other 
proper forum; but this must be matter of 
discretion, and depending upon the nature 
of the adversary interests. Ex parte Lewis 
[Case No. 8,310]; Brackett v. The Hercules 
[Id. 1,762]; 3 Pet [28 U. S.] 675; 3 Hagg. 
Adm. 129. Ordinarily the court hears the 
case upon summary petition or motion, and 
pays out or restores the remnants and sur- 
pluses according to the right of parties so 
established before it. Betts, Adm. 119. 
Outstanding liens of any description on a 
vessel, may be recognised and satisfied out 
of her proceeds, so far as they suffice, when 
Bhe has been condemned in admiralty upon 
prior liens of a maritime character. Abb. 
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Shipp. 112, 116, and note; The Packet [Case 
No, 10,654]; The John, 3 C. Rob. Adm. 288; 
Gardner v. The New Jersey [Case No. 5,233]; 
Brackett v. The Hercules [supra]; Harper 
V. New Brig [Id. 6,090]. 

The jurisdiction of the court over the sub- 
ject matter being clear, no reason is dis- 
cerned why the relief is not equally applica- 
ble to cases where no liens exist. The court 
must exercise l^at jurisdiction in every case, 
and must decide the legal ownership of the 
fund before an order to pay it from the- 
registry will be given. Harper v. New Brig 
[supra]. But there is no necessity that the- 
order should act at once upon the entire- 
fund; it may be distributed in parts accord- 
ing to the rightful claims of petitioners; and' 
it .would seem to be of no moment, if the de- 
mand is liquidated and ascertained to be- 
payable by the owner of the remnants, 
whether or not it is suable in admiralty 
against the vessel or her owner. This courff 
has, on several occasions, declared that par- 
ties entitled, to sue in admiralty for the re- 
covery of their demands, may come in by 
petition upon the footing of such right, and 
be paid out of remnants in the registir, al- 
though they possess no lien upon the prop- 
erty out of which the remnants were ob' 
tained. The Triumph [Case No. 14,182], July 
27, 1841. It is held in the English courts^ 
that a mortgagee of a ship cannot maintain' 
an action in admiralty to enforce the en- 
cumbrance, the hypothecation not being con- 
sidered one of a maritime character (The Ex- 
mouth, 2 Hagg. Adm. 88, note; The Neptune, 
3 Hagg. Adm. 132); and probably the same- 
doctrine will be upheld in federal courts; 
but in both tribunals he is allowed to have- 
satisfaction of the mortgage debt out of the 
proceeds of the ship in court. The distinc- 
tion between the right of a mortgagee to- 
attach the ship or impound her proceeds in 
admiralty, for the satisfaction of a mort- 
gage debt, would appear more a matter of 
■words than of substance. It no doubt takes 
its origin in the apprehensiveness of the 
English court, that it may encounter a writ 
of prohibition in touching a subject of a 
somewhat dubious nomenclature, the con- 
tract of security being a common law obli- 
gation and the subject pledged, and prob- 
ably the consideration of the contract being 
maritime in its character. Still, without the 
exercise of such control over the proceeds to- 
be disbursed by the court, so palpable it 
was that great wrong must otherwise be 
sustained by the mortgagee, that the court 
has yielded in part its scruple, and admitted 
him to recover his money out of the avalls- 
of the pledge he held for its security. 

The court, by force of its jurisdiction over 
a maritime lien, very probably posterior in 
point of time to the mortgage, will have- 
taken away the mortgage pledge, and con- 
verted it into money; and if the court, after 
satisfying the decree, cannot retain, the bal- 
ance of proceeds for the benefit of the mort-- 
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gage eliarge, they must be transferred to 
the mortgagor as legal owner, and thus the 
mortgage creditor he deprived of all remedy 
upon his encumbrance. I think this court 
may take cognizance of, and adjudicate 
upon claims preferred against a fund in 
cqui-t, and distribute that fund conform- 
ably to the legal and equitable rights of the 
respectire claimants, without being re- 
Bti-ained in the administrationr of this equity 
to cases of maritime jurisdiction. Andrews 
V. Hall, 3 How. [44 V. S.] 568. Whether 
such jurisdiction will be exercised, must 
rest in the sound discretion of the court, in 
view of the complexity or nature of con- 
flicting interests. 

This case depends upon documentary evi- 
dence, presenting but a single question, essen- 
tially one of fact, and I see no reason why 
the court should dedine considering the 
point, and determining whether the fund 
shall pass to the mortgagor or mortgagee, 
without regard to its competency to a6t upo^ 
a mortgage conv^ance as a cause of action 
in admiralty. The other items of demand 
brought forward by Quincy, set forth in his 
answer and . claim, and also made the foun- 
dation of a special petition, are most of them 
advances for the benefit of the ship, and 
would compose maritime liens, and be enti- 
tled, per se, to the privilege of payment out 
of her proceeds. The particulars in contro- 
versy between these claimants are, first, the 
validity of the mortgage debt of $5,175,. claim- 
ed by Quincy; and secondly, the claim of 
$1,050 paid by Quiney to Schmidt & Balshe in 
.favor of Cameron in relation to a charter- 
party upon the ship. 

It is charged on the part of Cameron, that 
the mortgage security is void, being founded 
on an usurious considemtion. The usury is 
alleged to consist in a charge by Quincy of a 
commission of 2Y2 per cent, on $12,000, the 
consideration paid on the purchase of the ship 
for Cameron, but the title to which was con- 
veyed to him to secure his various advances, 
amounting to $5,175. The letter of Cameron 
to Quincy, of Dec. 19, 1844, on the subject of 
the pm'chase and conveyance of the ship, con- 
cludes him in my opinion, on the fact as to 
the real ownership, and his liability imder 
the transaction. In that letter he declared 
the purchase to have been made on his ac- 
count, and the bill of sale to have been taken 
In Quincy's name, as security for the accept- 
ance of a draft of $5,175, m part for purchase 
money of the ship, and commission thereon, 
and in part for other advances Quincy might 
make on account of the ship. 

The inquiry then is, were the commissions 
received for services in the purchase of the 
ship, or were they intended between the par- 
ties as a compensation for a loan, beyond the 
Interest reserved and received thereon? The 
proofs leave no ground to doubt that the com- 
mission claimed is the ordinary compensation 
allowed for similar services, by the long-es- 
tablished mercantile usages of the city. The 



board of commerce recognise and approve it 
as a proper and ciistomary compensation in 
like agencies and negotiations; and it is fur- 
thermore in dkect proof that 2^ per cent, 
commission on the purchase price is the cus- 
tomary and well-known allowance to mer- 
chants and brokers for buying vessels. This 
is earned and paid when neither the personal 
credit nor fimds of the agent are employed; 
and the commission is not regarded as hav- 
ing any relation to advances made 01* re- 
sponsibilities assumed by the agent in the 
negotiation. There is nothing in the evidence 
inducing a suspicion that this transaction was 
other than is usual in that description of busi- 
ness. The purchase was bona fide at the 
instance and for the benefit of Cameron, and 
would seem to have been regarded as ad- 
vantageous to him in its terms, for the ship 
was immediately insured for his benefit at 
$14750, $2,750 above the consideration paid. 
The point, whether charging a commission or 
compensation for services in connection with 
the loan of money, and also legal interest 
upon the loan, amounts to usury, has been 
largely discussed in the books, and with great 
diversity of opinions. In the decisions in 
the courts of this state iJie subject has been 
thoroughly examined, and it may now be 
considered settled by the Judgment of those 
tribunals, that taking, in the usual course of 
business, the customary and appropriate com- 
mission for services actually performed, al- 
though accompanied also with the advance of 
money upon which interest' is reserved, does 
not constitute a violation .of the laws against 
usury, unless an usurious purpose and inten- 
tion in the proceeding is proved, and will 
not vitiate a credit or loan, on interest, con- 
comitant upon such service. Trotter v. Cur- 
tis, 19 Johns. 160; Suydam v. Westfall, 4 
Hill, 218; Ketchum v. Barber, 4 Hill, 224. 
The like principle is declared in Connecticut 
De Forest v. Strong, 8 Conn. 522. 

The evidence in this case shows that the in- 
tervention of Quincy in the purchase of the 
ship was according to ordinary mercantile 
transactions of the khid, and the interest lie 
stipulated to have in the after business of the 
ship, in procuring freight, receiving her con- 
signments and making the necessary insur- 
ances and advance in her employment up- 
on accustomed allowance, strongly indicate 
that the arrangement was legal and fair, and 
not for the purpose of securing and covering 
an illegal interest on the loan. I shall ac- 
cordingly pronounce for the mortgage debt, 
with interest, as not afCected by the allega- 
tion of usury. The stipulation between the 
parties of the 19th of December, 1844, also 
binds the ship as collateral security to Quincy, 
for any other advances he might make to 
Cameron on her account, with the regular 
charges thereon. This clearly embraces the 
disbursements for insurance and commissions 
therefor, towing or pilotage to sea, filling 
water casks on board, and $500 cash ad- 
vanced to Cameron, to provide for disburse- 
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ments in behalf of the ship on her homeward 
voyage; Those particulars compose the items 
of Quincy's account, amounting to §8,569 49, 
except $1,050 alleged to have heen paid 
Schmidt & Balshe, for advances made hy 
them on account of a charter-party for a voy- 
age to Stettin, with commissions, &c., and 
$200 paid George Marshall for loading her. 
The last item was a stevedore's bill for stow- 
ing the cargo taken on board under the char- 
ter-party to Stettin. 

On the 14th of July, 1845, Cameron exe- 
cuted a charter-party on the ship for a voy- 
age to Stettin, in favor of Schmidt & Balshe 
of this city. It is unnecessary to rehearse 
the circumstances leading to the engage- 
ment of the ship, or the considerations ex- 
pected to be realized. When the charter- 
party was executed, ,the existence of the 
bottomry bond to the libeUant was known 
to all parties, and that it was in the hands 
of the agents of the libellant, In this city, 
ready to be enforced against the ship. A 
verbal arrangement or understanding was 
had with the agents, that on the payment 
to them of $3,500 when the ship became 
ready for sea, she might make the voyage 
without molestation on account of the bal- 
ance due upon the bottomry loan. The 
charterers loaded the ship under the char- 
ter-party, and advanced to the master and 
for the ship, ?1,114 41, but the §3,500 not 
being paid to the agents of the bondholder, 
they caused her to be arrested when hauled 
out and ready for sea, Schmidt & Balshe, 
the charterers, thereupon demanded the re- 
payment of their advances, and satisfaction 
for the breach of contract, and an arrange- 
ment was made, under which Quincy paid 
them $1,(^0 in full satisfaction of their ad- 
vances, and took their assignment to him- 
self of that demand, and the purchaser of 
the ship under the bottomry sale then per- 
mitted her to perform the voyage under the 
charter-party. Quincy claims he is entitled 
to receive that ?1,050 out of the proceeds, 
as a demand chargeable upon the ship, or 
as comprehended within the stipulation of 
December 19, 1844. If this sum of §3,500 
was to be paid absolutely in advance as the 
price of hiring the ship or the liquidated 
compensation for transporting the cargo, 
there might, perhaps, be grounds for con- 
cluding that the charterers took upon them- 
selves the risk of the voyage being per- 
formed, and could not, in case of its fail- 
ure, compel the repayment of the money. 
4 Maule & S. 37; Watson v. Duykinck, 3 
Johns. 335. The rule generally applicable 
to advances of freight is, undoubtedly, that 
the shippers can recover it back if the cargo 
is not transported and delivered conform- 
ably to the contract. Detouches v. Peck, 9 
Johns. 210, 212, note. This charter-party 
does not stipulate a gross sum for the hire 
of the ship. The engagement of the char- 
terers is to pay certain specified rates of 
freight, "for the charter or freight of the 
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vessel during the voyage," with five per 
cent, primage. Another memorandum in 
writing is, "At Stettin, &c., consign to 
friends of charterers, subject to 2^^ commns., 
on amount of freight in one place only." 
"§3,500 to be advanced in N. Y., on the 
freight, when the vessel is loaded, for 
which a draft Is to be given on Stettin at 
the rate of 67c. per Prussian rix dollar, 
and policy of insm-ance for same, to be 
handed over as security. Five per cent, 
comms. on freight to be paid here." 

It is manifest, upon these stipulations, 
that this was an ordinary case of afEreight- 
ment, leaving the respective parties under 
the obligations usually attaching to that con- 
tract, and that the reserve of part of the 
freight here did not vary the liability of 
either party towards the other in respect 
to the performance of the contract. If upon 
the principles of the maritime law, the 
charterer has a right to hold a vessel liable 
for the repayment of freight advanced 
when the voyage has not been performed, 
or goods delivered, Schmidt & Balshe, in 
this case, would have possessed such lien, 
because, as between them and Cameron, 
the charter-party had been annulled by his 
failure to discharge the bottomry lien, and 
Quincy, by their assignment of that de- 
mand, would have become entitled to their 
privileges and remedies thereon. This point 
is not free from difficulties. To a certain 
extent the engagements in charter-parties 
are undoubtedly to be regarded as personal 
only, and not real, or affecting the vessel. 
Such would be stipulations to take cargo on 
board, to surrender up designated portions 
of the ship, to have her at particular places 
at particular times to receive her lading, 
&c., &c. There can be no better reason for 
enforcing in rem such contracts than those 
for buying a ship for a given service, or 
having her equipped for it at a time fixed; 
or that she shall be provided with certain 
documents in order to be freighted, such as 
a warranty of national character, a clean 
bill of health, free of contraband of war, 
&c. Agreements of that character would ac- 
quire no higher effect by being inserted In 
a charter-party than if contained in a bill 
of sale or other contract; and I am aware 
of no authority upon which claims of that 
description could be prosecuted in admi- 
ralty courts against the ship, nor do I re- 
gard those engagements coming within the 
jurisdiction of the court in suits in personam. 
In the present case, the owner would 
have had a lien on the goods on board for 
the freight, and the reciprocal Hen of the 
shippers on the ship for the delivery of the 
cargo would attach in their favor. [Gracie 
V. Palmer] 8 Wheat. [21 U. S.] 605; Drink- 
water V. The Spartan [Case No. 4,0S5]; 
[Marcardier v. Chesapeake Ins. Co.] 8 Cranch 
[12 U. S.] 49; Certain Logs of Mahogany 
[Case No. 2,559]; Tim" Nymph [Id. 10,389]; 
I The Paragon [Id. #,708]. Had the cargo 
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not be on delivered according to the terms 
of the charter-party, the shippers would 
clearly then have a right upon their bills 
of lading, and also upon the charter-party 
(Certain Logs of Mahogany [supra]; The 
Volunteer [supi-a]), to proceed in rem against 
the vessel for the amount of their interest 
and the losses thereon (Andrews v. Wall, 3 
How. [44 U. S.] 568). In such case the loss 
would not only be the value of the goods, 
but also the freight paid for their transpor- 
tation, and both items would be recover- 
able. The ship becomes answerable for the 
safe keeping and safe delivery of the cargo 
from the time it is placed on board. Abb. 
Shipp. 222. The freight, when advanced, 
may reasonably be regarded as constituting 
part of the -value of the cargo, which the 
ship is thus boufid to deliver to the freight- 
er; and the two united would compose the 
encumbrance or lien for which a freighted 
vessel stands responsible. On the sale of 
the ship and breaking up of the voyage, bj^ 
fault of the owner, the shipper of the cargo 
could have attached her in the hands of the 
purchaser as subject to that double lien: 

1. For the return of the cargo or its value; 

2. The repayment of the freight advanced; 
and the purchaser would clearly have been 
allowed the amount of such liens, to be de- 
ducted from the sum of the purchase- 
money. The whole purchase-money being 
paid into court, the adjustment of the rights 
of the parties in respect to it will now be 
the same as if it had been retained by the 
purchaser to await the judgment of the court, 
and be paid pursuant to judicial directions. 

Accordingly, I am of opinion that Schmidt 
& Balshe acquired a lien upon the vessel 
to the amount of the freight advanced by 
them under the charter-party. That privi- 
lege passed to Quincy under their assign- 
ment, and he can, since the sale of the 
vessel, enforce the right against her pro- 
ceeds in court, to the amount of his loss, 
which, in this case, is to be measured by 
the amount of his actual payment on the 
assignment, $1,050, that being the liquida- 
tion of the damage by the parties. The sum 
of $200, paid by Quincy to Marshall, the 
stevedore, is disallowed. This court has re- 
peatedly held that stevedores do not rank 
above shore laborers, and have no more lien 
on the vessel for stowing cargo than car- 
men have for bringing it to the ship, or the 
wharfinger for hoisting it on board. Their 
contracts are personal with the master or 
owner, and their remedy must be against 
their employers. This claim cannot be ad- 
mitted under the authority of the stipula- 
tion of December 19, 1844, because the pay- 
ment was not made to Cameron or by his 
request, nor was it on account of the ship, 
she not being responsible for it. The de- 
cree will be that Quincy be allowed and 
paid, out of the proceeds in court, his ac- 
count, to the amount of $8,369 49, (includ- 
ing the mortgage loan,) with interest from 



the time of payment or advance of the re- 
spective items by him. There yet remain- 
ing various petitions against the fund in 
court, the residue of it, after satisfying this 
order or decree in favor of Quincy, will be 
retained in court until it be determined 
whether the sums claimed by the petition- 
ers are chargeable solely against Cameron 
personally, or they .attach to the whole 
balance undisposed of, as proceeds repre- 
senting the vessel. Reference was made 
on the argument to policies of insurance held 
by Quincy, and a deduction or allowance was 
claimed to be due Cameron on that account. 
The facts have not been brought out on that 
point so as to enable the court to dispose of 
it, and this decree is to T)e considered as 
leaving the rights of the parties in this behalf 
unaffected. 

A decree was entered in the cause in accord- 
ance with the principles laid down in the fore- 
going decision. 

[NOTE. Certain creditors of the master filed 
a libel and petition, seeking to have the rem- 
nants of the Panama paid to them in satisfac- 
tion of their debts, alleging they have a prior 
equity to the balance of the proceeds remaining 
after the vessel was sold in conformity with 
the above decree. The application was denied. 
Case No. U.697.] 
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PANAUD V. UNITED STATES. 

[Hoff. Op. 469; Hoff. Dee. 18.] 

District Court, D. California. Oct. 2, 1860. 

Mexican Land Grakt— Mission Lands— Pt?BLic 

DOCDMENTS— ClKCCMSTANCES OP SUSPICION. 

[J. A. petitioned Governor Pico for certain of 
the lands belonging to the mission of San Jose, 
and daimed by him to have been abandoned by 
the mission. Upon this petition, the governor 
made a mar^nal decree ordering the alcalde to 
put the petifioner into possession and to make 
report of the condition of the lands, so as to de- 
termine the amount to be paid to the mission by 
the petitioner as indemni^. The alcalde made 
his report, and subsequently J. A petitioned for 
final decree. These Were all the documents 
found in the archives. From his private pos- 
session the daimant produced the testimonio of 
the act of possession given by the alcalde, and al- 
so the final decree of title from the governor, 
purporting to grant to the petitioner and to A. 
P. (a brother of the governor) the lands in ques- 
tion. This grant was said to have been made at 
a time a few weeks following the receipt by the 
governor of the letter from the supreme govern- 
ment positively prohibiting the granting of mis- 
sion lands, and which letter the governor had 
communicated to the departmental assembly. A 
daim had-, before this suit, been dedared spu- 
rious by the court which attempted to set up 
a grant to the same parties of the whole of the 
San Jose mission lands, which spurious titie 
was of a date 20 days prior to the date of the 
titie in this case. 3eld, that the daim is spurious 
in view of the improbability of the governor's 
violating, so soon after its receipt, the command 
of the supreme government, and of the suspi- 
dous circumstances surrounding the alleged 
grant (and especially the custody &om which the 
titie was produced), and the further improbabili- 
ty that the parties would petition for a grant of 
lands covered by an older grant to them, and 
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the insufficiency of the confirmatory evidence 
produced by the claimant.] 

[Claim by Clement Panaud and others to 
the garden of San Cayetano, a part of the 
mission lands of San Jose. The grant, it was 
claimed, was for 100 varas, and was made to 
Juan B. Alvarado and Andres Pico.] 

^ HOFFaiAN, District Judge. The claim in 
t'his case is for the orchard of San Cayetano, 
and adjoining land, formerly within the mis- 
sion of San Jose. The evidence offered in 
support of the claim is aS follows: 

(1) A petition, signed by Juan B. Alvarado 
and. addressed to Pio Pico, dated March 11, 
1845. In the petition Alvarado states that 
he is desirous of establishing a iouse within 
the limits of the mission of San Jose, where 
there are already some individuals residing, 
by permission of the governor's predecessors, 
who have also received grants or lots ac- 
cording to their petitions. He therefore asks 
for "100 varas of land in' the Ticinity of the 
main building, and including, an orchard of 
trees and a vineyard which is contiguous to 
said lot, but separate from th.e-principaLotte 
of the mission, as tbis property is almost 
completely abandoned, offering^-nevertheless, 
to indemnify or satisfy the natives or the 
government for the value of said plants, as 
has been done by other persons when the 
government has granted them vacant houses 
at the mission of Santa Clara and other 
places,. on account of their being in the con- 
dition which. I have stated,— for which pur- 
pose, and in order to avoid delays, etc., I 
suggest . to your excellency, if , you should 
think fit, to take the Information which you 
may think necessary from persons who are 
actually in this city (Los Angeles), who are 
persons living in that neighborbood, in rela- 
tion to what I solicit," etc. (2) O^ie marginal 
decree of Governor Pico on this petition, 
dated March 12, 1845. In this petition the 
governor states that, "being convinced that it 
is for the prosperity of the department that 
the lands of the mission should pass into 
the hands of industrious individuals who 
may improve them, and also taking into con- 
sideration the decaying condition of the In- 
dians, I decree and order that the respected 
judge put the senor colonel in possession of 
the 100 varas of land, orchard and vineyard, 
which he solicits; that the act of possession 
being concluded, the same judge shall send 
to this government a minute report, stating 
the actual condition of the orchard and vine- 
yard which have been granted, as also the 
present petition and decree, in order that, in 
view thereof, the government may know 
what sum of money Senor Alvarado will 
have to pay over to the community of the 
■mission of San Jose for the same, and that 
the title be issued." (3) The report of the 
alcalde of San Jose, Antonio Ma. Pico, in 
compliance with the foregoing decree, dat- 
ed August 27, 1845. In this report the al- 



calde states that. In obedience to the de- 
cree, he had given the possession therein 
mentioned to the senor colonel of militia, 
Juan B. Alvarado, represented by his agent, 
of which act of possession he had given 
a "testimonio," or certified copy, to the in- 
terested party. The alcalde thereupon pro- 
ceeds to give a minute account of the condi- 
tion of the orchard, vineyard, etc., stating the 
number of useful trees, vines, etc. (4) A 
petition by Alvarado to the governor, dated 
March 1, 1846. In this petition Alvarado 
states that, "having, by the determination 
of the government, obtained the favor of put- 
ting at his disposition the orchard called 
San Cayetano, of the property (de la putu- 
nencia) of the mission, X am now In posses- 
sion of the same, and in order to be consider- 
ed owner in full property thereof, it is neces- 
sary that the government should issue to me 
the corresponding title. I pray your excel- 
lency that you be pleased to decree accord- 
ingly, for which purpose I annex hereto the 
documents which ai'e the evidence of the con- 
cession and possession of the same, repre- 
senting to you, likewise, in order that your 
excellency may act with justice, that, on ac- 
count of the jruinous condition of the prop- 
erty, it -will not produce to your petitioner 
for some years to come enough to remuner- 
ate him for the expense of repairs, for which 
reason I offer in payment therefor, either to 
the Indians or to the government, the num- 
ber of 200 head of meat cattle. Wherefore 
I pray, etc." 

The signatures to the foregoing documents 
are testified. to as genuine. They are all 
found among the archives, and, so far as I 
am informed, there is no reason to suspect 
their authenticity. The claimant has also 
produced from his own custody the certifi- 
cate or testimonio of the act of possession 
given to him by the alcalde. The genuine- 
ness of this document is sworn to by the al- 
calde, and the agent of Alvarado, to whom 
the possession was given as stated by the 
alcalde in his report, is also produced, and 
confirms the report in that particular. The 
claimant also produces the final title, dated 
May 25, 1846, and alleged to have been is- 
sued as prayed for in Alvarado's petition of 
March 18, 1846, except that, in pursuance of 
an arrangement between him and Andres 
Pico, the title is in favor of both jointly. It 
is also testified by Alvarado that the title 
was issued to him and Andres Pico, and that 
the latter paid to the government 200 head 
of cattle, or thereabouts. 

It will be observed that the only evidence 
that the grant was issued consists of the 
production of the instrument itself. The book 
in which it is said to be noted is not found 
in the archives. Neither Pico, who is al- 
leged to have made the grant, nor Morino, 
who signed it as secretary, have been ex- 
amined as witnesses. The only evidence in 
support of it is the usual proof that the sig- 
natures are genuine. How It came to be 
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Issued to Andres Pico and Alvarado jointly,, 
nnd not to Alvarado alone, is not explained, 
except that Alvarado states he had an ar- 
rangement with the brother of the- governor. 
But it is not a little singular that both of 
these alleged grantees should, in- another 
grant, have pretended to be owners, not mere- 
ly of the orchard, but of the whole mission 
of San Jose and its appurtenances. The 
grant produced in that case was dated May 
5, 1846,-20 days previous to the grant now 
relied on,— and it purported to sell to Alvara- 
do and Andres Pico, the grantees in this case, 
the mission of San Jose and its appurtenan- 
ces. If the genuineness of that grant were 
established, it would be almost conclusive 
proof that the same parties could not have 
iipplied for and obtained, 20 days after its 
execution, another grant of part of the very 
land already granted to them, and have paid 
iin additional consideration, viz. two or three 
hundred cattle for the additional title paper. 
That grant, however, was rejected by the 
■covit as spurious. But the fact remains that 
the same parties have, in another case, set 
up difCerent title to the property claimed in 
this; and as one of the grants is spurious, the 
suspicion is naturally suggested .that the oth- 
•eris of the same character. The documents 
themselves are, also, in some degree suspi- 
<;ious. If, on the petition- of Alvarado, the 
governor determined to accede to 'it, it is 
singular, and a departure from an almost uni- 
form practice, that the governor did not, on 
the margin of the petition, make some order 
•or decree indicating the dispositions he in- 
tended to" make in the premises. But the 
•petition contains no such marginal order. 

In the case of Larkin v. U. S. [Case No. 
S,001], it was held by this court that, under 
■the decree of 1840, and the positive instruc- 
tions contained in the official letter, signed 
■'•ilontesdioca," the governor had no authori- 
ty to grant the cultivated and improved prop- 
■erty belonging to the mission establishments. 
By the decrees of the departmental assem- 
.bly of May 28, 1845, and March 30, 1846, the 
.governor was authorized to lease certain of 
the missions, and if that were found to be im- 
practicable, to sell them to the highest bid- 
•der. On the 15th of April, 1848, the letter of 
the Montesdioca, instructing the governor to 
suspend all further proceedings relative to 
the alienation of the missions, was communi- 
-cated by the governor himself to the assem- 
bly. It is, therefore, not only highly im- 
jjrobable that the governor should have, with- 
in a few weeks thereafter, proceeded to do 
the very thing he was prohibited from doing, 
but, as already decided by this court, it is 
■clear that he had no power to do it. When 
we consider the nature of this claim, the 
^absence of any evidence from the archives 
that the grant issued, the fact that the usual 
margmal note is. not found on Alvarado's 
petition, the introduction of the brother of 
the -governor as a grantee, the facility with 
which the titie could be manufactured and 
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antedated, the fact that another title issued 
by the same governor in favor of the same 
parties, and including the same land, has al- 
ready been found spurious, and that the pre- 
tended action of the governor was in direct 
violation of a positive order reeentiy received 
by him, it Is difficult to avoid the conclusion 
that both -grants have a common origin and 
a similar character. 

It is contended that the marginal order of 
the governor upon Alvarado's first petition, 
the possession given to him in pursuance 
thereof, and his subsec[uent occupation of the 
land constitute an equitable title, which the 
United States must respect. At the time 
of the acquisition of California by the Unit- 
ed States the work of secularizing the mis- 
sions, wliich had been begun under the decree 
of 1833, was by no means completed. The at- 
tempt of I'igueroa and his successors to se- 
cure to the Indians some part of the cultivat- 
ed land which thehr labors had improved had 
signally failed. Bach successive regulation, 
having for its object to secure the faithful 
admljaistratlon of the missions by the admin- 
istrators and stewards in -whose hands they 
had been placed, seems to have? been without 
avail, and the governors continued to grant 
the lands belonging to those establishments, 
with but slight regard for the rights of in- 
digeno-us inhabitants by whose labor they 
had been biiilt, and among whom It was orig- 
inally intended to distribute such lands 
as they might require T^hen the missions 
should be converted into pueblos. But these 
extensive spoliations, 'to which these once 
flourishing establishments were subjected, did 
not merely deprive the Indians of tiie asylum 
and the means of support created by their 
•labor, and promised to them when just re- 
claimed from savage life. The seizxu:e by 
the administrators of the orchards, vineyards, 
etc., and even the mission buildings, left the 
padres and the secular clergy, by whom they 
were to be replaced, destitute of the means 
of support. The bishop of the Californias, 
therefore, addressed a memorial to the gov- 
ernment, in which the disastrous effect upon 
the church of the policy which had been pur- 
sued was set forth, and the government, 
recognizing the justice of these representa- 
tions, decreed on the 9th of November, 1840, 
"in conformity with everything the reverend 
bishop of the Califoi*nias had petitioned in 
his communication, and in conformity with 
the decree of the 7th November, 1833, which 
ordered the missions to be restored to their 
former condition," and it announced its in- 
tention to issue "a general order to the gov- 
ernor of the Californias for the restoration 
to the missionary father, without delay or 
Impediment, of the possession and property 
used by them under their administration, for 
the conversion of the heathen." Among the 
earliest acts of Micheltorena was the issuing 
of a proclamation or decree that various mis- 
sions, among which was that of San Jose, 
should be delivered up or restored to the 
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most reverend fathers who were to con- 
tinue to govern them and take charge of the 
natives as hefore. 

It is unnecessary to recapitulate the various 
decrees passed by the departmental assembly, 
authorizing the sale and the renting of the 
missions. I have been imable to discover 
from -what som'ce they derived any authority 
to empower the governor to deal with this 
portion of the public property. It is to be ob- 
sei*ved, however, that both the renting and 
sales were required to be made at public 
auction; and in the distribution of the pro- 
ceeds, tJie claims of the church and the rights 
of the Indians were, in form at least, respect- 
ed. For the conservation of divine worship, 
and the maintenance of the Indians, two- 
thirds of the proceeds of the rents were, by 
the decree of 2Sth October, 1845, to be de- 
voted. By the decree of 2Sth October, 1845. 
the siurplus of the proceeds of the sales there- 
in authorized, after paying the debts of the 
missions, was to be placed at the disposal of 
the respective prelate for the maintenance of 
religious worship, and a disposition of the 
suits was made similar to that contained in 
the decree of May 28th, preceding. By the 
decree of March 30, 1846, the surplus of the 
purchase moneys was required to be distribut- 
ed equitably amongst the Indians. The ac- 
tion of Pio Pico, therefore, in attempting to 
sell at private sale, to his brother and others, 
not merely the lands, but the houses and or- 
chards made by the missionaries and their 
neophytes, and "contiguous to and in imme- 
diate communication with the churches," and 
which the supreme government had decreed 
"should remain to the use and benefit of the 
missionaries, in accordance with the petition 
of the bishop," was not only in violation of 
that decree, but unauthorized by the decrees 
of the departmental assembly, from which 
he pretended to draw his authority. That 
the supreme government so regarded it is 
evident from the order signed "Montesdioca," 
which peremptorily directs the governor to 
suspend all proceedings respecting the aliena- 
tion of the mission property. That the de- 
partmental assembly so regarded it is evident 
from their decree of October 31, 1846, the 
1st article of which provides that "the sales 
of missions made by Don Pio Pico as gov- 
ernor, as well as ah other acts done by him 
on the same subject beypnd his authority, 
are entirely annulled." This decree, though 
passed after the tailing of Monterey, and 
what has been deemed the date of the con- 
quest of the country, is, nevertheless, impor- 
tant as a practical construction of the validity 
of the governor's acts by the very body from 
which he professed to derive his powers. 

From the foregoing, it results that the 
alleged inchoate or equitable title which, 
it is claimed, was conferred by the marginal 
decree of Pio Pico can have no greater validity 
than the final title, which, it is alleged, issued 
after the reception of the Montesdioca docu- 
rdent Neither the marginal decree nor the 



final title In this ease could have Issued in 
virtue of the authority conferred by the 
colonization laws of 1824, or the regulations 
of 1828. Alvarado had already received from 
the government all the lands which could, by 
those laws, have been granted to any indi- 
vidual. The fact, therefore, of occupation 
and settlement can add nothing to his equi- 
ties, as might be the case if the grant had 
been a colonization grant, for which occupa- 
tion and settlement furnished the only con- 
sideration. The transaction proposed was 
to all intents a sale, and the only circumstance 
which could strengthen the equitable rights 
of the claimant would be the payment of the 
price. But on this point the evidence is. in- 
sufficient No receipt for any sum, or any 
number of cattle is produced. The only 
evidence on the subject is the statement by 
Alvarado, that Andres Pico gave to the gov- 
ernment 300 head of cattle or thereabouts. 
But the petition of Alvarado offers, and the 
grant accepts, 200 head of cattle as the com- 
pensation to be paid for the land. The recol- 
lection of Alvarado is thus at favfit as to the 
number of the cattle, and when it is con- 
sidered that, in the former case, for the mis- 
sion of San Jose, the same parties were al- 
leged to have paid $12,000 for lands within 
Avhich the land now claimed is embraced, it 
is difficult to attach much credit to the bare 
statement of Alvarado that a payment was 
made In this case. That Alvarado did not 
himself consider the order directing the pos^ 
session to be given to him as amounting to a 
title is expressly stated hi his subsequent 
petition: "In order to be considered the own- 
er in full property of the land, it is neces- 
sary that the government should issue to me 
the corresponding title, etc" That title, I 
thing. It is not satisfactorily shown that he 
ever obtained, nor do I consider the evidence 
of the payment of the price clear enough, nor 
the fact of his having occupied the ancient 
orchard and vineyard of the mission suffi- 
ciently to create any equitable title which 
the United States, who have already recog- 
nized, on the claim of the Roman Catholic 
bishop, the right of the church to the lands 
now claimed, are bound to respect On both 
grounds, therefore, I- thuik, the claim should 
be rejected: 

1. Because the governor had no power to 
confer an inchoate title, or to make a final 
grant of the land. And 

2. Because, if such power technically exist- 
ed, it was in this case exercised in violation 
of the policy of the supreme government 
the claims of the church, and the rights of 
the neophytes, as well as in entire disregard 
of the directions of the departmental assem- 
bly; and m the absence of satisfactory proof 
of the bona fide payment by the grantees of 
a reasonable equivalent for the concession, 
there can be no equitable obligation upon 
the United States to complete the grant by 
giving to the claimants the "title in full prop- 
erty." 
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Case ISTo. 10,705. 

PANOOAST T. BARRY. 

[1 Orancli, C. C. 176.] i 

Circuit Court, District of Columbia- July 
Term, 1804. 

Trespass - Plats — Plea of Not Guilty— What 
Defesces— Boundaries— WiTSESS—lKTEBEST. 

1. In ejectment, plats are part of the plead- 
ings; in trespass they are evidence only. 

2. Upon the plea of not guilty, in ^trespass 
quare dausum fregit, and notice of 'defence 
on warrant," the defendant may give his title 
in evidence as a justification, without pleading it 
specially, 

3. A person interested in supporting a par- 
ticular location, is not a competent witness to 
prove it 

4. All locations not counter-located are admit- 
ted to be correct. 

*5. When a boundary is proved, course and dis- 
tance must yield to it. 

Trespass quare clausnm fregit; not guilty; 
defence on warrant; plats, deposition, and 
accounts filed; leave to add and amend. 

The defendant had a new location and plat 
of a contiguous tract made by the surveyor, 
since the last term, under leave to add and 
amend, thirty days' notice having been given 
to Pancoast 

Mr. Gantt; for the plaintifC, moved, for a 
continuance, on the ground of its being an 
important amendment on the part of the de- 
fendant, which would require time to con- 
sider and plead. 

Mr. Mason and Mr. Key stated that, in 
ejectments, the locations of the pretensions 
of the parties are considered as part of the 
pleadings, the allegata; but that locations of 
adjacent lands, for illustration, are to be con- 
sidered as matter of evidence,, probata. But 
this is an action of trespass. All plats taken 
in an action of trespass are for illustration, 
and are matters of evidence; it is therefore 
like the taking of a deposition; notice was 
duly given to the opposite party. He had 
time to collect counter evidence, if he pleased. 
Upon the trial, Mr. Woodward, for the 
plaintiff, moved to strike out "defence on 
warrant," and contended that if the defend- 
ant means to rely on title as a justification, it 
must be specially pleaded. 

Mason & Key, for defendant. The words, 
"defence on warrant," are only to give notice 
of the nature of the evidence intended to be 
produced. The plea is, not guilty. Upon the 
trial of that issue, if the plaintiff should ob- 
ject to the evidence, that -will be the time to 
consider it It has been the uniform prac- 
tice In Maryland to try the title on the gen- 
eral issue, after giving notice in this foi-m. 

And of this opinion was THE3 COURT 
(KILTY, Chief Judge, absent). 
, H. Selby was called by the plaintiff to prove 
the declarations of a Mr. Bean, who is dead, 
as to the 2d boundary of 1st line of St Eliza- 
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beth, and that it was some distance westward 
of the place alleged by defendant; but it ap- 
pearing that Bean was the owner of an ad- 
joining tract, which would be injured by the 
defendant's location, THE COURT refused to 
admit his declarations to go in evidence. 
Afterwards, the defendant having given the 
declarations of the same Mr. Bean in evi- 
dence, in support of his location, THE COURT 
permitted the plaintiff to give evidence of 
Bean's declarations to the contrary. For if 
Bean had himself been introduced as a wit- 
ness for the defendant, it would be com- 
petent to give his contrary declarations to 
others at different times, in evidence, to dis- 
credit him, and his declarations cannot be 
better evidence than his testimony upon oath. 

Mr. Key moved the court to instruct the 
jury that all locations made by either party 
and not counter-located by the opposite, are 
admitted to be correct 

Mr. Woodward contended that his client 
not having in fact attended, although he had 
notice, was not bound by the plats. 

THE COURT gave the instruction as 
prayed. It was admitted, that where a 
boundary is called for and proved, the course 
and distance must conform, although there- 
by it varies from the course and distance 
stated in the grant 



1 [Reported ty Hon. William Cranch, Chief 
Judge.] 
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PANCOST V. WASHINGTON. 

[5 Cranch, C. C. 507.] i 

Chrcuit Court District of Columbia. Nov. 
Term, 1838. 

Attachment— Death of Defendant— Dissolu- 
tion. 
An attachment under the Maryland act of 
1795, e. 56 [1 Dorsey's Laws, p. 320], is dissolved 
by the death of the principal defendant, and 
the appearance of his administrator. 

[This was an action at law by Mary Pan- 
cost against the corporation of Washing- 
ton, garnishee of Blias Gumaer.] Attach- 
ment under the Maryland act of 1795, c. 56. 

Ellas Gumaer, the principal debtor, having 
died since the last term, Mr. Redin moved 
the court that the appearance of the admin- 
istrator may now be entered and the attach- 
ment be dissolved. He contended that the ob- 
ject of the attachment was only to compel 
an appearance; and that where, by the act 
of God, or of the law, the defendant cannot 
give bail and appear, the attachment shpuld 
be discharged. The defendant, while living, 
had a right to appear, upon giving bail, which 
would have dissolved the attachment But 
his administrator has a right to appear with- 
out bail, and the appearance dissolves the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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attacliment. Tlie attachment, and the action 
upon the capias, cannot be going on at the 
same time. The attacliment did not transfer 
tlie property from Mr. Gumaer; the attach- 
ed effects would have remained his property 
until a sale under a judgment of condemna- 
tion, and did remain his property tmtil his 
death, when they vested in his administrator 
as assets for which he is accountable in the 
due course of the administration. No judg- 
ment had been rendered In the cause. Nich- 
oll V. Savannah Steamship Co. [Case No. 10,- 
225], in this court, June term, 1820; Davis 
V. Marshall [Id. 3,641], July term, 1804; Serg. 
Attachm. 133; Fisher v. Lane, 3 WilS. 297. 

C. Cox and Mr. Bradley, contra. The de- 
fendant could not appear and give bail after 
the return of the capias ad respondendum. 
The object of an attachment is not to compel 
an appearance, but to enable a creditor to 
obtain satisfaction out of the property of his 
absent or absconding debtor. Chase v. Man- 
hardt, 1 Bland, 344. The garnishee has 
pleaded nulla bona for himself and non as- 
sumpsit for the principal. This gives the 
plaintiff a lien on the funds in the hands of 
the garnishee. 

THE COURT (THRUSTON, Ckcuit Judge, 
contra) permitted the appearance of the ad- 
ministrator of the principal debtor without 
bail, and dissolved the attachment. 



PANDORA, The (EMERSON v.). See Case 

No. 4.442. 

PANHORST (NEWARK SAV. INST. v.). 
See Case No. 10,142. 
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PANNILL V. ELIASON et al 

[3 Cranch, C. 0. 358.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1828. 

Deposition— Captios — Evidence — PBisciPAif 
AND Agent — ^Pkoop of Agency. 

1. In a joint action against two, if one only 
be taken, and an alias capias issued against the 
other from term to term, and, before he be 
arrested, a deposition be taken on the part of the 
plaintiff, by consent of the defendant, who was 
first taken with an agreement that it should be 
read at the trial; and if, in the caption of the 
deposition, one only of the defendants be named, 
and afterwards the other be taken, the deposi- 
tion may be read at the trial against both de- 
fendants. 

2. An agent is a competent witness to prove 
his own authority as agent. 

Assumpsit against John Eliason and Joel 
Brown, joint merchants, trading under the 
firm of Eliason & Brown, for goods sold and 
delivered, &c. While the suit was pending 
upon the docket, after the arrest of Eliason, 
and before that of Brown, who was not taken 
until several tetms had elapsed after the ar- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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rest of Eliason, the deposition of one Thomp- 
son Cockerell was taken on the part of the 
plaintiff by consent, with an agreement of 
counsel on the part of the plaintiff and the de- 
fendant Eliason, that it should be read in ev- 
idence at the trial. In the caption of the depo- 
sition the action was stated to "be "George 
Pannill v. John Eliason." Brown having 
been taken, and having pleaded, and the 
cause having come on to trial against both de- 
fendants. 

C. C. Lee, for plaintiff, offered to read the 
deposition in evidence to the jury. 

Mr. Coxe and Mr. Marbury objected that it 
did not appear to be taken in this suit, which 
is against both; but purports to be taken in an 
action against Eliason only. 

But THE COURT (THRUSTON, Circuit 
Judge, absent) overruled the objection, and 
suffered the deposition to be read. 

The defendants' counsel then contended that 
the witness was not competent to prove his 
own authority to sign receipts for wheat de- 
livered by the plaintiff to the defendants. 1 
PhU. Bv. 95; 4 Starkie, Ev. 55, 1730. 

But THE COURT (nem. con.) upon the au- 
thority cited in Pal. Ag. 243, said he was com- 
petent. 



PAPIN (ST. LOUIS NAT. BANK v.). See 
Case No. 12,239. 

PAQUET EOT DE CAYENNE. The (HALL 
v.). See Case No. 5,941. 



Case 3Sro. 10,708. 

The PARAGON. 

[1 Ware (322) 326.] i 

District Court, D. Maine. April 28, 1836. 

SerppiNG — Carriage of Goons — Liabilitt for 
Loss— Sackifjce for' Common Safety— Gen- 
eral Average— Pbioritt op Claims. 

1. Every contraft of the master within the 
scope of his authority as master, by the general 
maritime law, binds the vessel, and gives the 
creditor a lieu upon it for his security. 

[Cited in The Plash, Case No. 4,857; The 
Panama, Id. 10,703; Stone v. The Relam- 
pago. Id. 13,486; The Williams, Id. 17,710; 
The Edwin v. Naumkeag Steam Cotton Co.. 
Id. 4,301; The Lulu, la Wall. (77 U. S.J 
201; The Kalorama, Id. 212; Roberts v. 
The Windermere. 2 Fed. 727; The Canada, 
J^I^^'i^J^O; The T. A. Goddard, 12 Fed! 
178; The Brantford City, etc., 29 Fed. 385. 
Approved in Florez v. The Scotia, 35 Fed. 
917. Cited in The Wilmington, 48 Fed. 
568; The Roanoke, 50 Fed. 577.] 

2. The master is responsible for the safe stow- 
age of merchandise under deck. If he carries 
goods on deck, without the consent of the own- 
er, he is responsible for their safety, and if 
they are lost by the dangers of the seas, it will 
be his loss. 

[Cited in Weston v. Minot, Case No. 17,453; 
Chubb V. Seven Thousand Eight Hundred 
Bushels of Oats, Id. 2,709; The Watchful, 



1 [Reported by Hon. Ashur Ware, District 
Judge.] 
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Id. 17,250; The Thomas P. Thorn, Id- 1^: 
927; The Delaware, 14 Wall. (81 U. S.) 6C^; 
The Governor Carey, Case No. 5.645a; The 
Gran Canaria, eta, 16 Fed. S<3.] 

3. If goods carried on deck are sacrificed for 
the common safety, goods under deck do not con- 
tribute to the loss. ,„^ ^ „ . 

[Cited in The Delaware, 14 Wall. (81 U. S.) 
604- Wood V. The Sallie G. Morton, Case 
No. 17,962.] 

4. There is no established custom of , trade be- 
tween Portland and Boston, authorizing tbe 
master to carry goods on deck without the con- 
sent of the owner. 

5 To establish a local custom, derogating from 
the general law, it is not enough to prove, that 
the act has been frequently done. It must be 
shown to be so generally known and recognized, 
that a fair presumption arises that tbe parties, 
in entering into their engagement, do it witu a 
silent reference to the custom, and tacitiy agree 
that their rights and responsibilities shall be de- 
termined by it. 
rCited in The Hendrik Hudson, C^se No. 6,- 
358; Chubb v. Seven Thousand Eight Hun- 
dred Bushels of Oats, Id. 2.709; Ghf ton v. 
A Quantity of Cotton, Id. 2,89o.] 

6. Where there are several privileged debts 
against a vessel, those which are in the same 
rank of privilege are to be paid concurrently. 
But debts occupyinga higherrank of privilege are 
fully paid before any allowance is made to those 
holding a lower rank of privilege. 

rCited in Dudley v. The Superior, Case No. 

^4^15 The St Joseph, Id.T2,229; The Illi- 
nois, Id. 7,005; The B. A. Barnard, 2 Fed. 
719; The Frank G. Fowler, etc., 8 Fed-333; 
The Arcturus. 18 Fed. 744; The J. W.^Tack- 
er. 20 Fed. 131; The Lady Boone, 21 Fed. 
732.] 

7. Seamen's wages for the last voyage are pre- 
ferred in a decree against the vessel, to all other 
claims, after the expenses of justice necessary 
to procure i condemnation, and such charges as 
accrue, after the vessel is brought into port, as 
wharfage, &C. 

[Cited in Porter v. The Sea Witch, Case No. 
11,289; The LiUie Laurie. 50 Fed. 221.] 

Three libels -were filed against this vessel; 
one by Charles Moody, founded on a bill of 
lading of merchandise, shipped to his order 
at Boston for this port, and consigned to 
him, and which was not delivered; another 
by Mitchell & Cobb, for gpods shipped for 
them by their order, by a parol agreement 
without a bill of lading; and a third -by 
Tarr, one of the crew, for wages. It ap- 
peared from the evidence that the Paragon 
[Elwell, master] sailed from Boston the last 
of February, and meeting with tempestuous 
weather, it became necessary to throw over- 
board the goods of the libellants, which 
were stowed on deck, for the safety of the 
ship and the lives of the crew, by which 
means the shippers lost their goods. That 
part of the cargo which was stowed under 
deck arrived safe. The bill of lading in 
Moody's case was produced, and the ship- 
ping of the goods for Mitchell & Cobb was 
. proved by parol evidence. The libel for 
' wages was not contested. The vessel was 
let to the master, on shares,, he to victual, 
man, and have the control of the yessel,,and 
P9,y two fifths of her earnings for the hire of 
the. vessel 
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W. P. Fessenden, for libellants. . 
Fessenden & Deblois, for claimants. 

WARE, District Judge. The liability of 
the vessel to answer for the non-execution 
of a contract of afEreightment entered into 
by the master, is not controverted; and it 
makes no difference, in this respect, what- 
ever be the form "of the contract, whether it 
be by charter-party or by biU of lading, or 
whether the contract be in writing or by 
parol. By the general maritime law, every 
contract of the master, within the scope of 
his authority as, master, binds the vessel, 
and gives the creditor a lien upon it for his 
security. But it is contended that the goods, 
in this case, having been lost by the dangers 
of the seas, both the master and the vessel 
are exempted from responsibility within the 
common exemption in bills of lading; and 
the goods having been tbi:own overboard 
from necessity, and for the safety of the ves- 
sel and cargo, as well as the lives of the 
crew, that it presents a case for a general 
average or contribution, upon the common 
principle that when a sacrifice is made for 
the benefit of all, that the loss shall be 
shared by all. In Moody's case, the con- 
tract is by bill of lading, and the danger of 
the seas is expressly excepted by the terms 
of the contract The contract in Mitchell & 
Cobb's case, being by parol, is silent on this 
subject But in every contract of affreight- 
ment, losses by the dangers of the seas are 
excepted from the risks which the master 
takes upon himself, whether the exception is 
expressed in the contract or not The ex- 
ception is made by the law, and falls within 
the general principle that no one is responsi- 
ble for fortuitous events and accidents of 
major force. Casus fortuitos nemo prsestat 
But then the general law is subject to an 
exception, that when the inevitable accident 
is preceded by a fault of the debtor or per- 
son bound, without which it would not have 
happened, then he becomes responsible for 
it Pothier, des ObUgations, No. 542; Pret 
a Usage, No. 57; Story, Bailm. c. i', No. 241; 
In Majoribus casibus si culpa ejus interver 
niat tenetur; Dig. 44, 7, 1, § 4. 

It was abundantly proved in this case, nor 
has it been questioned at the argument, that 
the jettison was, by the violence of the tem- 
pest, rendered necessary for the common 
safety. But then it is answered that it was 
rendered necessary only in consequence of 
the goods being laden on deck, and that if 
they had been properly secured under deck 
they would have been saved, as all the goods 
which were thus secured were delivered un- 
injured. It is evident, therefore, that' the 
loss was occasioned solely by their being 
placed in this exposed and hazardous situa- 
tion. And this presents the principal ques- 
tion which has been argued in the present 
case, whether the master was authorized to 
stow, the gpods in thig manner. If he was, 
without any special agreement with the 
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eUppers for that purpose, then no fanit is 
Imputable to him, and the consequence con- 
tended for by the counsel for the respond- 
ents seems naturally to follow, that the loss 
having been clearly a sacrifice for the com- 
mon safety, is a proper case for contribu- 
tion. 4 Boulay-Paty, Cours de Droit Mari- 
time, p. 566; 2 Boulay-Paiy, Cours de Droit 
Maritime, p. 31; PhiL Ins. 332. The master 
is responsible for the safe and proper stow- 
age of the cargo, and there is no doubt that 
by the general maritime law he is bound to 
secure the cargo safely under declc. The 
only exception to the universality ' of this 
rule which our books on maritime law fur- 
nish, if that can be considered an exception, 
is in the Commercial Code of France. That, 
after stating the general principle that the 
master is responsible for goods laden on 
deck, excepts from the rule petit cabotage. 
Article 219. But this can hardly be consid- 
ered an exception, because it is confined to 
a trade that is carried on principally in un- 
decked boats. 1 Valin, Comm. 397; 2 Valin, 
Comm. 203; Rogron sur Code de Commerce, 
art 219. If the master carries goods on 
deck without the consent of the shipper, un- 
less he can bring himself within some such 
exception, he does it at his own risk. If 
they are damaged or lost in consequence of 
their being thus exposed, he cannot protect 
himself from responsibility by showing that 
they were damaged or lost by the dangers 
of the seas. If, from stress of weather, it 
becomes necessary to throw them overboard 
for the common safety, this will not be a loss 
to be divided with the rest of the cargo, by 
a general average, but will be the particu- 
lar loss of the master and the ship-owners, 
who are responsible for his acts; because it 
was in consequence of the fault of the mas- 
ter, in overloading the vessel, that the jetti- 
son was rendered necessary. When the 
shipper consents to his goods being carried 
on deck, he takes the risk upon himself of 
these peculiar perils, and if it becomes nec- 
essary to sacrifice the goods for the safety 
of the ship and the rest of the cargo, he can- 
not call on the other shippers for ^ contribu- 
tion. They enter into no partnership with 
him in this peculiar and extraordinary risk, 
but he takes the whole upon himself, though 
his own goods are liable to conti'ibution if 
they are saved by a sacrifice of any of the 
cargo under deck. This is the doctrine of 
all the authorities, ancient and modern. The 
reason of the law is obvious. Goods thus 
situated are too much exposed themselves; 
and not only this, but by encumbering the 
deck they embarrass the crew, render the 
manceuvering of the vessel difficult, and in 
tempestuous weather endanger the safety of 
the vessel and the rest of the cargo. Con- 
sulat de la Mer, c. 186; Peckius, Ad rem 
Nautieam, Vinnius, p. 236, note; Emerigon, 
des Assurances, c. 12, § 42; Dodge v. Bartol, 
5 Greenl. 286; 1 Phil. Ins. 332, 364; Stev. 
Av. (Phil. Ed.) pp. 64r-210. 
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It Is contended that in this case there was 
a special agreement that the goods should 
be carried on deck. But it is to be observed, 
in the first place, that neither of the libel- 
lants were in Boston at the time of the ship- 
ment, so that no consent could be given by 
them personally. The goods were shipped 
by their correspondents, to their order, and 
the merchants who shipped them expressly 
deny that they gave any consent to their be- 
ing carried on deck. The mate, and Ed- 
wards, one of the crew, did. indeed, testify 
that something was said about some of the 
goods going on deck. But their testimony 
was not very explicit, and by no means suf- 
ficient to overcome the direct testimony on 
the other side. Besides, the master gave, in 
Moody's ease, what is called a dean bill of 
lading, that is. one hi the common form, 
without any memorandum in the margin, 
stating that the goods were on deck. Now 
the witnesses who have testified to the usage 
generally, say that a clean bill of lading im- 
plies that the goods are under deck. But 
independent of any proof, such would be the 
legal effect of the contract. The bill of lad- 
ing being in the usual form, it binds the 
master to secure and carry the goods in the 
usual way, that is, under deck, unless he 
can prove the custom set up, exempting him 
from this obligation. The same remark, 
substantially, may be applied to the case of 
Mitchell & Cobb. The verbal contract of af- 
freightment will be presumed to be a con- 
tract to stow and carry the goods in the 
usual way, unless a different agreement is 
proved. But upon this point the proof fails. 
In the second place, it is contended that 
this ease is withdrawn from the general rule 
by the usage of this particular trade, it be- 
ing, as it is said, an established custom in 
the trade between this port and Boston, for 
vessels to carry a part of their cargo on 
deck; and it is proved that vessels built spe- 
cially for this trade are constructed with an 
express view to their cariying a deck-load. 
This is, indeed, the principal question in the 
case, and it is one of grave importance, as 
affecting the trade of this port, and deserves 
a very mature consida:ation. It is not de- 
nied that such a custom may exist in a par- 
ticular trade, as will authorize the master 
to carry a part of his cargo on deck, without 
subjecting hunself to responsibility for its 
loss, or any damage it may sustain from the 
dangers of the seas, in being thus exposed. 
Story, BaUm. p. 339. The French Ordi- 
nance de la Marine, liv. 2. tit. 1, art. 12, in 
conformity with the genei'al maritime law, 
prohibits the master from lading goods on 
deck, under the penalty of answering per- 
sonally for any damage that may happen to 
them on that account. But notwithstanding 
the positive text of the law, a custom has 
always prevailed in some of the ports of the 
kingdom, of ladhig goods on deck in small 
vessels employe- in petit cabotage. This 
custom was sanctioned by the courts, and 
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the master relieved from Ws responsibility 
under the general law. 1 Valin, Comm. 397; 
2 Valin, Oomm. 203. The exception, whicli 
-was introduced by usage and confirmed by 
the jurisprudence of the courts, has been in- 
<;orporated into the text of the Code de Com- 
merce, No. 219. 

In our law, the rule requiring the cargo to 
1)6 safely stowed under deck does not stand 
upon the express text of any act of the legis- 
lature, but upon the authority of general 
usage and custom. A rale of law that is 
established by custom may be repealed or 
restrained by a contrary custom. But the 
general rule being founded on the common 
custom of the country, universally Iniown, 
and having the force of a general law, he 
who would exempt himself from its obliga- 
tion by a special local custom, is bound to 
prove the local custom by dear and con- 
clusive evideneef. Because the legal pre 
sumption is that every contract is entered 
into with the understanding and intention of 
the parties that their rights under it are to 
"be governed and determined by the general 
law. A local custom, in order to be binding 
-on the parties, and withdraw their contracts 
from the application of the common law, 
must be so generally known and understood 
that it may fairly be presumed that all per- 
sons engaging in that particular trade are 
acquainted with it and assenting to it, as 
they are presumed to know the general law. 
The presumption then will be that they form 
their engagements with a silent reference 
to the special custom. And the custom, to 
be obligatory, must not be a loose practice, 
but precise, definite, and certain, so as to 
supply the place of the common law in the 
given case, and be capable of being applied 
±0 the contract and defining and fixing the 
lights of the parties under it. Such a cus- 
tom, when it is established, and so generally 
known and recognized that parties are pre- 
sumed in their engagements tacitly to refer 
to it, applies Itself to the conti-act, and 
forms, as it were, the complement to the 
terms in which the obligation is expressed 
by the parties, and within its proper sphere, 
is equally binding with the general law. 
The doctrine that, in conventionibus tacite 
veniunt ea quce sunt moris et consuetudinis, 
Is peculiarly applicaoie to commercial law. 

Let us then look at the evidence, and see 
if any such custom is proved. A large num- 
ber of witnesses were examined to this point, 
both by the libellants and respondents. It 
, was very fully proved that it was customary, 
in point of fact, for vessels trading between 
this port and Boston to carry a deck-load, 
and that usually, though not universally, the 
same freight is charged forgoods on deck as 
under deck. The packets, which are built 
for this particular trade, are made strong in 
their upper works, for the express purpose 
of carrying a deck-load, and it appeared to be 
-the opinion of packet-masters that goods, not 
Jiable to be injured by beuig wet, were about 
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as safe in these vessels above as under deck. 
But vessels built for the fishing busings, as 
was the case with the Paragon, are not con- 
sidered to be safe in tempestuous weather 
with a heavy deck-load. The general prac- 
tice, though it is not always done, is to spe- 
cify in the margin or in the body of the bill 
of lading, tiiose goods which are placed on 
deck. If the shipper does not object when 
he sees the biH of lading, he is considered as 
assenting to his goods going in that way, 
and the understanding is tnen that the mas- 
ter is exempted from any special responsibil- 
ity. "Whether the master has a right to car- 
ry goods on deck, when nothing is said by 
the shipper as to the manner in which they 
shall be carried, is a point on which there is 
some variation in the testimony. Some of 
the ship-masters think, that, under the ciis- 
tom, it is left to the discretion of the master 
how the goods shall be stowed, and if they 
are goods of that description which it is 
customary to carry on 'deck, that he does not 
incur any. extra responsibility by carrying 
them in that manner. 

Such is the substance of the testimony. 
It would be dangerous to the best interests 
of commerce, to hold that a special custom, 
derogating in an important particular from 
general principles, could be established, and 
the uniformity and certainty of the law be 
destroyed by evidence so loose and indefinite 
as this. The practice of carrying a deck-load 
is, indeed, abundantiy proved. And it may 
also be admitted to be proved that if the ship- 
per consents to his goods being carried on 
deck, the master will not be liable for any 
loss or damage that is occasioned by the 
daugers of the seas. But this is no more 
than follows from the general principles of 
law, independent of any special custom. 
Modus et conventio vincunt regulam. In 
any case, if the owner consents to his goods 
being carried on deck, the master wiU be 
exempted from his responsibility. But when 
we come to the principal question, that 
which constitutes the essence of the custom, 
if there be one departing fi'om the general 
rale, that is, whether the master is author- 
ized to carry goods on deck when the par- 
ties in entering into the contract are silent 
on that subject, then we find that the wit- 
nesses disagree. The preponderance of the 
testimony is against the custom. But in 
order to prove such a custom as is allowed 
to have the force of law, it is not enough to 
show that the act, which it is pretended that 
the custom authorizes, is sometimes, or is 
often done; you must go further, and show 
that the right to do it is so generally recog- 
nized that a fair presumption arises that the 
parties, in forming their engagements, si- 
lentiy assent to it, and tacitiy agree that 
their rights shall be determined by the cus- 
tom. No such general understanding is 
proved in this case. The evidence, there- 
fore, entirely fails in establishing the cus- 
tom set up by the respondents. The con- 
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sequence is, that the rights and obligations 
of the parties must be determined by the 
general law. That dearly is, that if the mas- 
ter carries goods on deck, without the cod- 
sent of the shipper, he is personally re- 
sponsible, and through him the ship, for any 
loss or damage the goods may sustain from 
being thus exposed; and if it becomes neces- 
sary, from stress of weather or the dangers 
of the seas, to sacrifice the deck-load for the 
common safety, this does not present a case 
for contribution or general average, but it 
is the particular loss of the master, it having 
been occasioned by his own fault. The ves- 
sel being bound for the acts of the master, 
the decree must be that she is liable to the 
shippers for the loss of their goods. 

It is suggested that the vessel wiU be in- 
sufficient to pay all the claims against it. 
Tbat being the case, it will be necessary to 
marshal the debts according to the order of 
preference in which they are privileged. 
When all the debts Tioid the same rank of 
privilege if the property is not sufficient to 
iuiij pay all, the rule is that the creditors 
shall be paid concurrently, each in propor- 
tion to the amount of his demand. But 
when the debts stand in different ranks of 
privilege, then the creditors who occupy. the 
first rank shall be fully paid before any al- 
lowance is made to those who occupy an in- 
ferior grade. Among privileged debts against 
a vessel, after the expenses of justice neces- 
sary to procure a condemnation and sale, 
and such charges as accrue for the preserva- 
tion of the vessel after she is brought into 
port (1 Valin, Comm. 362; Code de Com- 
merce, No. 191), the wages of the crew hold 
the first rank, and are to be first paid. And 
so sacred is this privilege held, that the old 
ordinances say that the savings of the wreck 
are, to the last nail, pledged for their pay- 
ment Consulat de la Mer, c. 138; Cleirac 
sur Jugemens d'Oleron, art. 8, note 31. And 
this preference is allowed the seamen for 
their wages, independently of the commercial 
policy of rewarding their exertions in saving 
the ship, and thus giving them an interest 
in its preservation. The priority of their 
privilege stands upon a general principle af- 
fecting all privileged debts, that is, among 
these creditors he shall be preferred who has 
contributed most immediately to the pres- 
ervation of the thing. 2 Valin, Comm. 12, 
liv. 3, tit 5, art 10. It is upon tliis princi- 
ple that the last bottomry bond is preferred 
to those of older date, and that repairs and 
supplies furnished a vessel in her last voy- 
age take precedence of those furnished in a 
prior voyage, and that the wages of the crew 
are preferred to all other claims, because it 
is by their labors that the common pledge of 
all these debts has been preserved and 
brought to a place of safety. To all the 
creditors they may say, Salvanx fecimus 
totius pignoris causam. The French law 
(Ordinance de la Marine, liv. 1, tit 14, art 
16; Code de Commerce, 191) confines. the pri- j 



ority of the seamen for their wages to those 
due for the last voyage, in conformity "with 
the general rule applicable to privileged 
debts, that is, that the last services which 
contribute to the presei-vation of the thing, 
shall be first paid. But this restriction is 
inapplicable to the engagements of seamen In 
short coasting voyages, which are not en- 
tered into for any determinate voyage, but 
are either indefinite as to the terms of the en- 
gagement and are determined by the pleas- 
ure of the parties, or are for some limited 
period of time. 
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PARASSBL V. GAUTIER. 

[2 Dall. 330.] i 

Circuit Court D. Pennsylvania. 1795. 

Bail — Action in Federal Coojit aftek Discon- 
tinuance IN State Coukt— When Reqoibed. 

[1. It is not a sufficient reason for refusing to 
hold a defendant to bail in a federal court that 
he had been discharged on common bail in an 
action for the same cause in a state court, which 
had subsequently been discontinued, where it 
does not otherwise appear that the change of 
forum was for purposes of vesalaon.] 

[2. The merits of a controversy will not be es- 
amined upon a question of bail, further than to 
ascertain if a reasonable cause of action is 
shown.] 

tCited in Parkhurst v. Eansman, Case No. 
10,761; Graham v. Dominguez, Id. 5,664.] 

A capias had issued in this suit, returna- 
ble to the present term; but previously to 
the return of the writ there had been a 
hearing before Judge Peters, at his cham- 
bers, upon a citation to shew cause, why the 
defendant should not be discharged on com- 
mon bail; the judge had ordered bail to be 
given; and the defendant had appealed 
from this order to the court The merits of 
the appeal were now discussed; and, inde- 
pendent of some circumstances relating to 
the origin of the debt (which the court said 
ought not to weigh upon a question of bail 2) 
the material facts appeared to be these: An 
action had been instituted in the supreme 
court of Pennsylvania, between the same 
parties, for the same cause; and on a hear- 
ing before Chief Justice M'Kean, the de- 
fendant was ordered to be discharged on 
common bail. From that order the plain* 
tiff did not appeal; but afterwards applied 
by motion to the supreme court, for a rule 
upon the defendant to enter special bail. 
This the court refused; because they would 
not take cognizance of the subject, but by • 

1 [Reported by A. F. Dallas, Esq,] 

2 Patterson, Circuit Justice. If you make it 
a question of fraud in the original contract, or 
in the assignment the court cannot enquire 
into it upon a question of bail. We cannot 
travel into the merits of the controversy. It 
would be, in effect, a pre-adjudication of the 
cause.. The principle that must govern such 
preliminary investigations rests here; if a rea- 
sonable cause of action is shewn, the defendant 
ought to be held to bail. 
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Tvay of appeal from tlie decision of the chief 
justice; and the proper time for mailing 
such an appeal had elapsed. Under these 
circumstances, the plaintiff discontinued his 
action in tlie state court, and brought the 
present action here. It also appeared that 
the plaintiff (who was a foreigner, ignorant 
of our laws) had not origmally employed an 
attorney to appear before Chief Justice 
M'Kean, though the person that then at- 
tended him, pretended to have a competent 
knowledge of legal proceedings. 

M. Levy, for plaintiff, contended that bail 
ought to be given. Nothing short of a judg- 
ment, can be a perpetual bar in personal ac- 
tions; and, therefore, the certificate of a 
discharge on common bail by the chief jus- 
tice of Pennsylvania, was not binding upon 
the judge of this court, who had given a 
different order. The person, character, and 
legal talents, of that judge could not be tat- 
en into view. The justices of the courts of 
common pleas possess a concurrent jurisdic- 
tion without possessing a spark of his juris- 
prudential knowledge; and yet if his dis- 
charge is conclusive, so likewise must 
theirs be.s Actions are often commenced 
after non-suits; and, it is clear, that the 
second court is not bound, in such cases, 
nor even in cases where a decision may 
have been had on the merits, by the opinion 
of a first court. It is true, that every spe- 
cies of vexation should be discountenanced; 
but every mistake ought not to be inter- 
preted into an act of vexation. The plain- 
tifE was ill-advised in the mode of present- 
ing his case to the chief justice of Pennsyl- 
vania; and, considering his ignorance of 
our laws, he ought not to lose the benefit of 
bail, by the laches of his agent, in not pur- 
suing the technical form of an appeal. Nor 
is the discontinuance of the former action, 
under these circumstances, to be imputed to 
him as matter of malice and persecution. 
If the plaintifE's motive was originally just 
and commendable, to recover a bona fide 
debt, the allegation of any subsequent im- 
propriety must be manifested by some fact: 
now, if he was ever fairly entitled to hold 
the defendant to bail, the discharge can fur- 
nish no ground to accuse the plaintiff of 
vexation for endeavouring, by various 
means, to accomplish that object; and, aft- 
er the state court had refused to interpose, 
he must either abandon that object, or dis- 
continue his suit, and resort to another tri- 
bunal. A man may commence a suit as 
often as he pleases; and may hold his debt- 
or twenty different times to bail, if any rea- 
sonable cause can be assigned for so with- 
drawing and renewing the process of the 
law. No argument to the contrary can be 

3 Patterson, Circuit Justice. The certificate 
of the Chief Justice of Pennsylvania is pro- 
duced as evidence of vexation, on the part of 
the plaintiff; and not to hind the judgment of 
the court. 

ISfed.cas. — 69 
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founded on 2 Wils. 381; for bail was there, 
refused on the second action, because it had 
not been asked in the first Vexation must 
flow from a worse source than ignorance, or 
accident: it is generally instigated by mal- 
ice; and always characterized by vigilance. 
In the present case, there is no symptom 
of malice; and the want of vigilance has 
alone produced the plaintiff's embarrass- 
ment. 

Mr. Du Ponceau, for defendant, admitted, 
that when a discontinuance took place, with- 
out any vexatious design or effect, either in 
consequence of a mistake in the nature of 
the action, or of an attorney's slip in the 
form of conducting it, bail might be ordered 
in the second action, for the same cause: 
But he contended, that when a question has 
been decided by one tribunal, another tri- 
bunal of co-ordinate jurisdiction will not 
take cognizance of it, except in the regular 
course of a judicial appeal. He urged, like- 
wise, that the circumstances of instituting 
and discontinuing an action in the state 
court, were prima facie evidence of vexa- 
tion, that required a better explanation and 
excuse than have been given; and to these 
he added the change of the tribunal. But 
he particularly insisted, that the neglect of 
appealing from the order of Chief Justice 
M'Kean, was his own laches, which he ought 
not to be allowed to remedy by transferring 
the suit to another court, at lie expense of 
his antagonist 2 Wils. 381. 

Before PATTERSON, Circuit Justice, and 
PETERS, District Judge. 

PATTERSON, Circuit Justice. The grounds 
of vexation in this case do not appear to me 
to be such as to justify the refusal of bail; 
and every case of this nature must be de- 
cided upon its own circumstances. I shall 
always, indeed, be a friend to the- practice 
of holding to bail, wherever there is a prob- 
able cause of action. Here the cause of ac- 
tion is apparent; and though it may be lia- 
ble to a reasonable controversy, or may^ be 
refuted upon a trial, we ought not to investi- 
gate the merits at this stage, further than 
to ascertain what probability there exists in 
support of the plaintiff's claim. The neg- 
lect to appeal from the order of the chief 
justice of Pennsylvania, which eventually 
occasioned the discontinuance of the first 
suit, appears, likewise, to be a mere slip of 
the attorney; and if we can, consistently 
with the law, prevent the plaintiff's suffer- 
ing in consequence of that slip, I think we 
ought to do it 

PETERS, District Judge. On the hearing 
before me, I perceived, that there had been 
a lapse in not bringing the first suit formal- 
ly before the state court; and I was desir- 
ous of putting the question on the same 
footing here, as if an appeal had been regu- 
larly instituted there. I entertain a high 
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respect for tlie opinions of the chief Justice 
of Pennsylvania; and, on this occasion, I 
am disposed to think, that the plaintiff's In- 
ability to state his case in the absence of 
his attorney, or the defect of. proof at the 
time, occasioned his issuing the order for 
discharging the defendant on common bail- 
But, as the matter appears to this court, 1 
perfectly concur in the sentiments, which 
have been delivered by Judge PATTERSON. 
The order to hold the defendant to bail, 
was, accordingly, affirmed. 
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PARBT et al. v. BRYSON et aL 

[2 West. Jur. 351.] 

District Court, N. D. Georgia. Oct 23, 1868. 

Paktnebship — Release of One Pahtneu from a 
FiiiM Debt — Coxstrttction. 

1. Although by the common law the release of 
one partner, or of one of two or more joint or 
joint and several debtors, operates as a release 
to all of them, yet this rule does not apply where 
the release extends to the individual liability 
only of the party released to the creditors, and 
does not affect his liability to his co-partners 
for contribution or otherwise. 

2. The court cannot construe such an instru- 
ment with reference to a foreign statute, unless 
the intention of the parties to be governed by 
such statute is evident from the instrument it- 
self, without the aid of estrinsic evidence. 

Hoge & Sprayberry, for plaintiffs, citing 
New York statute of April 18, 1S38; t 
Hill, 135; 5 Hill, 461; Van Reimsdyk [Case 
No. 16,871]; 19 Wend. 390; 21 Wend. 424; 
8 Term R. 112; 2 Dana, 107; 15 Ga. 570; 2 
Brod. & B. 38. 

Calhoun & Son and Collier & Hoyt, for de- 
fendants, citing in argument 8 Bac. Abr. 
246, 276; Code Ga. §§ 2810, 2811; Story, 
Partn. 115, 116; Story, Const 996, 997; 9 
Bing. 341; Colly. Partn. 606; 1 Rawle, 391; 
20 Ga. 415; 3 Salk. 298; 1 Bos. & P. 630; 
4 Adol. & B. 676; Smith, Mer. Law, 88, 89; 
3 Johns. 68; 18 Johns. 459; 13 Mass. 148; 
Joy V. Wurtz [Case No. 7,555]; 12 Ga. 552; 
[Smith V. Richards] 13 Pet [38 U. S.] 42; 
[Boyce V. Edwards] 4 Pet [29 U. S.] Ill; 31 
Ga. 210; Story, Confl. Laws, §§ 241, 280, 388, 
414; 5 Hill, 461; 1 HiU, 185. 

ERSKINE, District Judge. Henry Paret 
and Brother, citizens of New York, in the 
state of New York, brought assumpsit 
against Thomas M. Bryson, Thomas M. 
Beaumont, and John R. Wallace, partners, 
using, as is alleged in the declaration, the 
firm name and style of Bryson & Beaumont, 
on five promissory notes, amounting in the 
aggregate to ?3,609.20. The notes bear date 
first September, 1860, were made in New 
York, and payable successively at four, five, 
six, seven, and eight months, to the order 
of the plaintiffs at the Georgia Railroad 
Banking Agency, at Atlanta, Geor^a, with 



current rate of exchange. Non est was re- 
turned as to Beaumont Each of the other 
defendants pleaded nil debet. Plaintiffs, in- 
stead of demurring, took issue thereon. Bry- 
son also specially pleaded a release to him- 
self; and Wallace specially pleaded the re- 
lease of his co-partner in discharge of his 
own liability. To these special pleas, plain- 
tiff demurred. Joinder in demurrer. The 
writing obligatory, which was set out to- 
tidem verbis in ttie body of each of these 
special pleas is as follows: "Whereas, the 
firm of Bryson & Beaumont are indebted to 
us, Henry Paret & Brother, in about the 
sum of ?3,756.92, without interest, which in- 
debtedness occurred while the said Bryson 
& Beaumont were carrying on business in 
Atlanta, Georgia, under the said firm name, 
etc.; now, in consideration of $939.33, to usf 
in hand paid by Thomas M. Bryson, we 
hereby remise and release the said Thomas 
M. Bryson from all and every individual 
liability to us, incurred by reason of such 
connection with such co-partnership firm. 
Witness our hands and seals this Septem- 
ber 22, 1865. Henry Paret & Bro. [Seal] 
Witness: John A. Doane." 

For the plaintiff it was insisted that the 
writing does not possess the attributes of the 
common-law deed of release. Also, that the 
plaintiffs intended to relinquish no right ex- 
cept as to Bryson and his individual prop- 
erty; and that the instrument, though exe- 
cuted and delivered in New York, is not, by 
the laws of that state, a discharge of Beau- 
mont or Wallace; and counsel rely on a 
statute of New York entitled, "An act for 
the relief of partners and joint debtors," 
passed in 1838. This law provides that 
after the dissolution of any co-partnership 
firm, any member of the late firm may make 
a separate compromise with any of the 
creditors, and that this shall operate as a 
discharge of him, and of him only. And he 
shall take from the creditor a note or mem- 
orandum in writing, exonerating him from all 
and every individual liability incurred by 
reason of such connection with such firm; 
but this shall not discharge the other co- 
partners, nor impair the right of the cred- 
itor to proceed against such members of such 
firm as have not been discharged. And the 
compromise or composition "shall in nowise 
.affect the right of the other co-partnei'S to 
call on the individual making such com- 
promise for his ratable portion of such co- 
partnership debt, the same as if this law 
bad not been passed." Such is a very brief 
synopsis of so much of the statute as it is 
essential to direct attention to in passing 
upon this case. Vide Laws N. Y. 1838, p. 
243. 

Counsel for plainiiffs having argued that 
the instrument was based upon the statute 
of 1838, it was then contended for defendants 
that, if such were the fact, it could have no 
extra-territorial force; that the notes being 
payable here, it was a Georgia contract; 



£18 Fed. Cas. page 1091] 



(Case No. 10,710; PARET 



and also, that the remedy to enforce the 
payment of the notes must be according to 
the lex fori. It was further insisted on the 
part of defendants generally, but more es- 
pecially on behalf of Wallace, that the writ- 
ing transcribed into the pleas is a technical 
deed of release; and Wallace invokes the 
general rule of the common law— which 's 
also the law of Georgia, (CJode, § 2800)— that 
the release of one joint promissor or co-ob- 
ligor is, by operation of law, a discharge of 
all the other co-debtors. To this it was re- 
plied by counsel on behalf of plaintiffs that, 
if the contract executed in New York was 
not governed by the statutory enactment of 
that state, then the court would give effect 
to the actual intent of the parties; citing 
and relying on Solly v. Forbes, 2 Brod. & 
B.38. 

Since hearing the very able arguments in 
this case, a doubt has suggested itself to my 
mind whether the writing pleaded as a re- 
lease by Bryson and Wallace, respectively, 
can, from its own language, be judicially 
considered as founded upon the New York 
statute. Such Intention may have been m 
the mind of the plaintiffs, and also in that 
of the defendant, Bryson. But is this In- 
tention made manifest? Can it be gathered 
from the instrument itself?— for it cannot 
be collected by the aid Of extrinsic evidence. 
A part of the second section, as was re- 
marked by counsel for plaintiffs. Is incor- 
porated into the Instrument. It says: "We 
remise and release the said Thomas M. Bry- 
son from all and every individual liability 
to us. Incurred by reason of such connection 
with such co-partnership firm;" but there is 
no reference to the statute itself— nothing 
on the face of the ' instrument indicating 
that the parties executed it under the au- 
thority of the statute— nothing to guide, to 
warn, or to encourage Wallace in his de- 
fense. On reference to the statute It will be 
seen that it provides that the debtor shall 
take from the creditor "a note or memoran- 
dum in writing, « « ^^ which note or mem- 
orandum may be given in evidence by such 
debtor under the general issuoj in bar," etc. 
From this It would seem that the legislature 
in enacting this law did not contemplate the 
giving of a writing of the legal dignity of a 
release. See observations of Bronson, J., in 
Bank of Poughkeepsie v. Ibbotson, 5 Hill, 
461. 

I am clearly of the opinion that even if 
the plaintiffs and the defendant, Bryson, at 
the time of the making of the deed, had the 
statute In view, and intended to place it 
within that governing power, such intention 
does not appear on the face of the deed. 
Therefore, as was contended for the defend- 
ants, it must, I think, be construed under 
the guide of the common law. And it may 
here be remarked, that If the instrument 
were interpreted and controlled by the stat- 
ute, and the argument of the learned coun- 
sel sound that it has no force beyond the 



territory of the state of New York, the con- 
sequence would be that neither Bryson, 
tJiough released there, nor Wallace, could 
successfully plead the release in discharge 
of the debt, when sued here. In the case 
of Seymour v. Butler, 8 Cole (Iowa) 304, as 
found in 20 U. S. Dig. 831, it was ruled that 
"a release of one of two partners and joint 
makers of a promissory note, made in New 
York and payable at Galena, which provides 
expressly for the release of such partner 
only, will not be held to release his co-part- 
ner." The parties to the release acted un- 
der the authority of the New York statute. 
In bringing this instrument before the court 
for judgment, it was optional with each of 
the defendants to plead it according to the 
legal effect which he deemed proper to place 
upon it; or, without doing so, to merely re- 
cite It in hsec verba, and refer its operation 
to the court. Bach chose the former mode. Al- 
though, by the common law, it is well settled 
—at least, as a general rule— that the release 
of one partner, or one ot two or more Joint, 
or joint and several debtors, operates as a 
release of all of them; yet this, like other 
rules, has Its exceptions, and courts of jus- 
tice will be ever astute to fall in with, and 
give effect to, these exceptions, whenever 
the parties have manifested such intention 
in the contract, and it does not violate any 
of the fundamental rules of the policy of the 
law. Solly V. Forbes, 2 Brod. & B. 38; 
Couch V. Mills, 21 Wend. 424; North v. 
Wakefield, 13 Q. B. 536. 

The first two of these cases, and some oth- 
ers which I shall notice, were cited and dis- 
cussed In argument Solly v. Forbes: In 
this case, the plaintiffs entered into a writing 
obligatory with BUerman, the partner of the 
defendant, Forbes, and in consideration of 
£600 in hand paid by Bllerman, and also of 
twenty-four promissory notes of £100 each, 
the plaintiffs remised and released Bllerman 
from all actions, suits, &c.; provided, never- 
theless, it should not release any claims 
which the plaintiffs had or might have 
agamst Forbes, separately, or as a partner of 
BUerman; and also that it should be lawful 
for plaintiffs to prosecute any suits against 
Bllerman, jointly with Forbes, or against Bl- 
lerman, to recover payment of the debt due 
and owing from Forbes & BUerman to plain- 
tiffs as aforesaid. The plaintiffs brought an 
action against Forbes & Bllerman, declaring 
on the money counts. Pleas; by Forbes, the 
general issue; issue thereon. By BUerman, 
general issue, release, and set-off. Replica- 
tion to plea of release; demurrer thereon 
and joinder In demurrer. The court effectu- 
ating the Intent of the parties, overruled the 
demurrer. Whether the court meant to ad- 
judge the writing obligatory, a release, or a 
covenant not to sue, does not clearly appear 
In the decision. But Parke, B., in Kearsley 
V. Cole, 16 aXees. & W. 128, said, that in Sol- 
ly V. Forbes the deed was held to be a cov- 
enant not to sue. Bronson v. Fitzhugh, 1 
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Hill, 183: The only question wliieli can be 
said to have been decided in that case, was 
that the legal effect of a sealed contract can 
not be varied by a contemporaneous written 
contract of a lower degree. In the case of 
Bank of Poughkeepsie v. Ibbotson, supra, the 
plaintiff had executed to Tappan, one of its 
stockholders, a general and unqualified re- 
lease. Defendant moved for a nonsuit on the 
groimd that the release of one stockholder op- 
erated as a release of aU of them. The mo- 
tion was overruled and the case was carried 
to the supreme court, where the ruling of 
the court below was sustained. Bronson, J., 
speaking for the supreme court, said: "Where 
several persons are bound by a joint, or joint 
and several obligation, the unqualified re- 
lease of one of the obligors will operate as 
a discharge of all of them." It was further 
held, that the stockholders were under a sev- 
eral and not joint liability, and, therefore, 
that the rule did not apply in such cases. 
The next case presented was Couch v. Mills, 
21 Wend. 424. This case was anterior in 
time to the last two, but subsequent to Solly 
V. Forbes. After suit instituted against the 
makers of several promissory notes, the 
plaintiff, by a writing imder seal, covenant- 
ed and agreed, in consideration of ?500 to 
him paid by Talmage, one of the defendants, 
that he would not, at any time thereafter, sue 
or levy on the property of Talmage; and in 
case any proceedings were had, continued, or 
prosecuted, that the said writing should be 
deemed, to all intents, and purposes a re- 
lease to him, Talmage. Plaintiff continued 
to prosecute the suit; whereupon Mills, an- 
other defendant, pleaded puis darrein contin- 
uance, that the writing was and became an 
absolute release to him, also. But the court 
—Nelson, Ch. J., delivering the decision— was 
of a different opinion, holding that it was 
manifest, from the whole scope of the in- 
strument, that it was not intended to have 
the operation and effect of a technical re- 
lease upon the subject matter of the suit 
And in the concluding paragraph of the opin- 
ion, the chief justice said: "The main ground 
is, that to construe it into a technical release 
of aU, would be carrying the obligation be- 
yond the obvious Intention of the parties. 
If it has been intended to be so understood, 
more direct and pertinent language would 
have been used, clearly indicating the inten- 
tion to embrace all the promissors." 

In Couch V. Mills, the language used in the 
instrument is, in the most material part, sim- 
ilar to, and, in my judgment, of like import 
with that in the instrument in the ease now 
before the court There, the plaintiff, in con- 
sideration of $500 paid to him by Talmage, 
one of the defendants, covenanted and agreed 
with him that if he, the plaintiff, continued 
or prosecuted the action against Talmage, the 
writing should be deemed, to aU intentions 
and purposes, a release to him. Here, the 
plaintiffs, in consideration of $939.33 paid to 
them by Biyson, did remise and release him 
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from all individual liability to them, in- 
curred by reason of such connection with the 
said co-partnership firm of Bryson & Beau- 
mont To neither of these writings oblig- 
atory were any of the other defendants 
parties. Only one other case will be no- 
ticed—North V. Wakefield, 13 Q. B. 536. It 
was decided in 1849, ten years after Couch 
V. Mills. The plaintiffs brought debt on a 
promissory note for £1,000, made by de- 
fendant, payable to the plaintiffs. Among 
other pleas of defendant he pleaded that the 
note was the joint and several note of him- 
self and one Grodflard, and that after the 
making of the note, the plaintiffs, by a deed- 
poll, and without lie consent of the defend- 
ant released Goddard and thereby then re- 
leased defendant from the same. On the 
trial, defendant proved a deed-poll, executed 
by the plaintiffs and others, by which, in 
consideration of a composition of four shil- 
lings in the poimd on their respective debts 
paid by Goddard, they released him from 
the payment of their several and respective 
debts. The deed contained a proviso that the 
release should not operate to invalidate, prej- 
udice or affect any other securities given or 
payable by Goddard, together with any other 
person or persons, jointly or severally, and 
whereby any other persons might have be- 
come liable as security for Goddard, but that 
the said several creditors of Goddard should 
and might execute the deed without preju- 
dice to such securities as to the claim there- 
on against surety &c. It was admitted that 
the sum placed opposite to the plaintiffs* 
names in the deed included the amoimt of 
the promissory note then sued on. Pattison, 
J., in delivering the judgment of the court, 
said: "Now the deed ' contained an express 
clause that the release to Goddard should 
not operate to discharge any one, jointly or 
otherwise liable to the plaintiffs for the same 
debts. It is plain, therefore, that it did not 
release the defendant The reason why a re- 
lease to one debtor releases all jointly liable, 
is, because, unless it was held to do so, the 
co-debtor, after paying the debt might sue 
Tiim who was released, for contribution, and so 
in effect he would not be released; but that 
reason does not apply where the debtor re- 
leased agrees to such a qualification of the 
release as will leave him to any rights of 
the co-debtor." 

By three of the cases referred to— Solly v. 
Forbes, Couch v. Mills, and North v. Wake- 
field— it is quite well established that where 
several are bound by a joint or joint and 
several contract, a creditor may release one 
and reserve his action against the others. In 
the first and third of those cases, the reser- 
vation of the remedy was expressly provided 
for. In Couch v. Mills, the saving of the ac- 
tion against Mills was not made in direct and 
express terms; it rested upon negative con- 
struction. And Nelson, C. J., said: "The 
language of the instrument, as set forth, is 
I undoubtedly very particular; but it is mani- 
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fest from the whole scope of it that it was 
not intended to have the operation and effect 
of a technical release upon the subject-mat- 
ter of the suit, hut only to protect the rights 
of the covenantee, which may he done by a 
cross action, if he suffers." So in the ease 
at bar; the plaintifPs, after .stating the In- 
debtedness of the co-partnership firm to 
them, in consideration of a sum of money to 
them by Bryson then paid, release him from 
all and every individual liability to them (the 
plaintiffs) uicurred by reason of such connec- 
tion with such firm. 

The question is, does the writing as set 
forth, constitute a bar to the action, as to 
all or any of the partners, co-makers of the 
notes? I am of the opinion that it was 
meant to release Bryson, but not Beaumont 
nor Wallace. It was to extend to Bryson's 
individual liability only— no farther; it did 
not discharge him from his liability as a 
partner; his interest in the assets of the so- 
cial concern is still' bound; nor did it release 
him from answering to any suit at law or 
in equity which his co-partners may insti- 
tute against hini for contribution or other- 
wise, if they or either of them pay more 
than a proportionate share of the debt. 
Such, doubtiess, was the intention of the par- 
ties to the instrument; and that intent is, in 
my judgment, effectuated by the language of 
the instrument itself. The contract between 
the plahitiffs and defendant Bryson was, 
briefly, this: Pay us a certain sum of mon- 
ey, and we will look to the partnership as- 
sets, so far as they may be sufficient, for the 
residue of the debt; and if they fall short, 
we bind ourselves not to hold you further; 
making no stipulation, however, as to your 
accountability to your co-partners. 

There must be judgment for the plaintiffs 
on each of the demurrers. The derk wiU 
award a venire, as well to try the issues of 
fact joined upon the other pleas, as to in- 
quire of the damages upon the issues in law 
In the pleas demurred to. 



Case K"o. 10,711. 

PARET 7. TICKNOB et al. 

r4 Dill. Ill; 1 16 N. B. R. 315; 5 Cent. Law 
J. 328.] 

Oircnit Court, E. D. Missouri. Sept Term, 
1877. 

Bakkuuptot — Composition — Effect xs to Se- 
cured Claims. 

1. A composition at twenty-five cents on the 
dollar was effected under section 17 of the act 
of June 22, 1874 (18 Stat. pt. 3, p. 178). In 
the statement of liabilities presented to credit- 
ors' meeting plaintiff's claim was represented as 
fully secured by deed of trust on real estate 
worth more than the amount of the debt. 
Plaintiff, being also an unsecured creditor, at- 

1 [Reported by Hon. John F, Dillon, Circuit 
Judge, and here reprinted by permission.] 
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tended the composition meeting, but did not in 
any way participate in it, nor dissent from the 
representation there made as to the value o| 
his security. Long after the composition had 
been recorded and carried out by the debtors, 
plaintiff sold the real estate under the deed of 
trust, and a large deficit was left unpaid. In 
an action to recover such defidt, held the compo- 
sition did not, per se, extinguish plaintiffs 
claim, but that he was entitied to twenty-five per 
cent of final deficit, no matter when ascertained. 
[Cited in Re Hazens, Case No. 6,285. Ap- 
proved in Cavanna v. Bassett. 3 Fed. 217; 
Ransom v. Geer, 12 Fed. 608; Flower v. 
Greenebaum, 50 Fed. 192.] 

2. Qusere, whether this result would have, 
been changed, even if, in the course of the com- 
position proceedings, the bankruptcy court, at 
the instance of all the parties, had caused^ the 
security to be appraised, and had decided it to 
be ample to covei the debt? 

The ease was as follows: Action on notes. 
Defendants [Jlyron Ticknor and others]* 
pleaded in bar that they had effected a com- 
position in bankruptcy, in manner provided 
by act of congress; that plaintiff [John Paret] 
was duly notified of the various meetings 
and attended the same; that in the state- 
ment of liabilities, plaintiff's claim was rep- 
resented, as plaintiff knew, as fully secured 
by deed of trust on real estate worth more 
than the amount of debt; that plaintiff did 
not dissent or object to such valuation, but- 
acquiesced therein; and that it took all their 
xmpledged assets to pay the composition to 
the unsecured creditors. Plaintiff demurred 
to the answer. 

John R. Shepley and Henry M. Post, for 
plaintiff, cited In re Bestwick, 2 Ch. Div. 485, 
affirming same case, 1 Oh. Div. 702. 

Nathaniel Meyers, for defendants, daimed 
that the provisions of the English composi- 
tion act (32 & 33 Vict Law J. St. 1869-70, 
p. 287), under which In re Bestwick was de- 
cided, differed materially from the act of con- 
gress, and cited also In "re Lytie [Case No. 
8,650], In re Becket [Id. 1,210], and In re 
Comstock [Id. 307]. 

Before MILLER, Circuit Justice, and DIL- 
LON, Circuit Judge. 

MILLER, Circuit Justice, orally delivered 
the opinion of the eomrt, in substance as fol- 
lows: 

Paret was a creditor of Ticknor & Co., 
against whom proceedings were instituted in 
bankruptcy. Those* proceedings resulted in 
a composition, under the statute on the sub- 
ject, by which Ticknor & Co. agreed to pay 
to their creditors a certain percentage of 
their debts— 25 per cent. Paret was named 
in the schedule of their creditors, and had no- 
tice of the meeting of creditors on this prop- 
osition. Ticknor & Co. stated in this sched- 
ule that Paret was a fully secured creditor. 
To this Paret seems to have made no reply 
in any way, and to have made no objection 
or given any consent to the compromise. 
After this, Paret sold the real estate which 
was the security for his debt, and there re- 
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inamed a considerable balance unpaid of tbe 
debt He brings this suit to collect that bal- 
ance. It is contended by his counsel that he 
is entitled to recover all of the debt that was 
not covered by the sale of the property which 
was his security. It is contended by counsel 
for Ticknor & Co. that they were fully dis- 
charged by the composition proceedings of 
any claim on account of that debt 

We are of opinion that the law of the case 
lies between them. I am of opinion myself 
that the compromise provisions of the bank- 
rupt act design that every creditor shall re- 
ceive the same proportion of his debt; and I 
am of opinion, as regards the parties who 
shall receive, that the secured creditor is a 
creditor for that purpose for all that is not 
satisfied by his security. And I am of opin- 
ion that whenever this fact is ascertained, 
even after the compromise, that remainder 
constitutes a debt against the bankrupt of 
which he shall pay the same proportion to 
that creditor that he has paid to the unse- 
cured creditors. 

It is here urged very strongly— and the ar- 
gument is very well put, and it is about the 
only argument I think worth noticing spe- 
cially—that Paret, having notice of these pro- 
ceedings, having notice that the bankrupts 
had scheduled him as a fully secured cred- 
itor, and having taken no exception to that 
statement, is bound by it I think Mr. Meyers 
(defendants* counsel) considers it an adjudi- 
cation of the bankruptcy court, or at least 
considers it conclusive against the plaintiff 
that his claim was fully secured. I do not 
take that view of it I think it probable, but 
I am not sure about it, although it is my im- 
pression now, that if any adjudication had 
been made, and either of the parties had 
brought to the court the question, so that it 
could be decided whether the security was a 
sufficient security, and if it was not a suf- 
ficient security, for what sum beyond it Mr. 
Paret had a claim, and that matter had been 
adjudicated, that that would have been an 
end of the transaction, and that in the com- 
promise order the bankrupt would not have 
been compelled to provide for the 25 per 
cent, or for the difference. And if it was de- 
cided by the court to be a fully secured debt, 
and the bankrupt had let it go in that way, 
then the bankrupt would have parted with 
all his claim to the property, and the cred- 
itor would have accepted' it in full payment 
of the debt. It would have been a. judicial 
settlement of the transaction, in which the 
bankrupt would be divested of any right to 
the property, and the creditor would be di- 
vested of any further claim personally against 
the bankrupt. But this was not done, and it 
follows, I think, that neither of these results 
was attained. Ticknor & Co. retained an in- 
terest in that property, and before Paret had 
finally foreclosed his rights in it they could 
have redeemed it; and if it had been worth 
ten times the debt, they would have had the 
right to redeem it, and have the advantage of 



the full value above the debt from the fact 
that it remains unadjusted. And so Paret 
gets advantage of the fact that it remains 
unadjusted. He can foreclose whenever the 
proper time comes, or whenever by law he 
will be obliged to do it, and if the property 
sells for less than his debt he can make 
Ticknor pay, not the whole of the difference, 
but 25 per cent of it, if the composition is 
carried out; and if it sells for more than the 
debt Ticknor & Co. will be entitled to the 
surplus. 

What would have been the result if the 
parties had formally agreed in writing that 
the security was ample, we are not called on 
to say, but we are of opinion that the mere 
silent acquiescence of the creditor, his mere 
failure to dissent, does not affect his claim. 

The demurrer, however, goes to the entire 
answer [and as the answer does set up a 
good defense for all but 25 per cent, of the 
deficit], 2 it must, therefore, be overruled. 

Judgment accordingly. 

NOTE. Subsequently, before Dillon, Cir- 
cuit Judge, and Treat District Judge, the 
plaintiff took judgment for the full amount of 
the note, with a provision that it might be satis- 
fied by the payment of the 25 per cent if the 
composition was carried out; if not, then ttie 
judgment to stand for the full amount 
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In re PAK.HAM et aL 

[17 N. B. B. 300.] 1 

District Court, E. D. North Carolina. March 
15, 1878. 

BaNKRUPTCT — SURRBSDBR BT PREFERRED OrED- 

iTOK — Eight to Vote for Assignee. 

P. & D., being insolvent made an assign- 
ment of all their copartnership property to A., 
their largest creditor, upon which they were ad- 
judicated bankrupt At the first meeting of 
creditors. A., having sold out the partnership 
goods and collected its notes and accounts in 
part, appeared before the register and offered 
to surrender to him a roll of unaccounted biUs 
as the net proceeds of the fraudulent prefer- 
ence, to prove his debt and vote for assignee. 
JSeld, that the surrender of a fraudulent prefer- 
ence can only be made to the assignee, and 
pending his appointment and qualification tie 
proof of debt must be postponed, and the offer 
of the preferred creditor to vote for assignee be 
denied. 

P. A. Dunn & Co., of Baltimore, creditors 
of the bankrupts, whose preference was the 
basis of the petition: and adjudication of 
bankruptcy, appeared at the first meeting of 
creditors, and by their counsel offered to sur- 
render to the register the effects still remain- 
ing in their hands in specie, together with 
the net proceeds of sale under the fraudulent 
assignment, and asked leave to prove their 
debt and vote for assignee, which offer and 

2 [From 5 Cent Law J. 328.] 
1 [Keprinted by permission.] 
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request were refused by the register; and 
thereupon the following questions were stat- 
ed and agreed upon by the counsel for the 
respective parties, to be certified by the regis- 
ter to the district judge for his opinion there- 
on: First Has a creditor whose preference 
has been adjudged fraudulent a right to sur- 
render to the register the proceeds of his 
preference, a part in specie, and a part the 
proceeds of sales and collections efCeeted by 
him? Second. Has such creditor at such 
meeting the right to prove his debt in full, 
or only for* a moiety thereof? Third. If he 
has a right to prove at the first meeting, has 
he a right to vote for assignee? It is admit- 
ted: First That the preferred creditors, P. 
A. Dunn & Co., were not parties in the pro- 
ceedings instituted against Parham & Dunn, 
in which they were adjudicated bankrupts; 
that no recovery was had, and no suit was or 
had been instituted against P. A. Dunn & 
Co. about or concerning the property of the 
banki-upts; but that the said P. A. Dunn & 
Co. came forward and offered to surrender 
to the register every species of property, or 
the proceeds arising from the sale and collec- 
tion thereof, which they have received at the 
hands of Parham & Dunn. Second. That 
the said P. A. Dunn & Co. did actively re- 
sist the adjudication of bankruptcy of the 
said Pax-ham & Dunn, employing counsel, 
paying expenses of witnesses, eta, and in- 
stigating and carrying on the resistance 
made to the prayer of the petitioning credit- 
ors, ostensibly by J. H. Dunn, one of the 
bankrupt firm, and in the name of said firm, 
for the purpose of preventing the assign- 
ment made to them by said bankrupts from 
being impeached, and desired in' making said 
surrender to retain in their hands out of the 
proceeds of sales made by them an amount 
suflicient to reimburse them for their outlay 
in making such resistance. 
By A. W. SHAFFER, Register: 
This is a proceeding in .involuntary bardc- 
ruptcy, and the act of bankruptcy charged 
was the fraudulent assignment by the bank- 
rupts of all their estate, both real and per- 
sonal, including a stock of merchandise, 
notes, and the book accounts of the bank- 
rupt firm to P. A. Dunn & Co., to secure the 
debt which they now seek to prove and vote 
upon for assignee, to the amount of eight 
thousand four hundred and sirty-nine dollars 
and ninety-three cents.. They have sold the 
merchandise in part at auction and in part in 
ordinary course, and collected some portion of 
the notes and open book accounts. It is ad- 
mitted that, after the fraudulent transfer, 
Junius H, Dunn, the rbember of the bank- 
rupt firm who made the fraudulent transfer 
during his partner's illness and without his 
assent, became the agent of these creditors 
for the sale of the goods and the collection of 
the debts due the bankrupt firm so fraudu- 
lently transferred, and that while so acting 
as the agent of these creditoi-s he took an in- 
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ventory of the stock of merchandise so trans- 
ferred, in the interest of these creiJitors, 
amounting to two thousand nine hundred dol- 
lars or thereabouts, at original Baltimore 
cost These creditors do not offer to smren- 
der under this inventory, taken by them- 
selves alone, but only the net proceeds of- 
sales after deducting the cost, expenses and 
disbursements of such sales and collections, 
to wit, the sum of one thousand seven hun- 
dred dollars or thereabouts. 

The unseciured creditors claim: First That 
the surrendei", if made, must be made upon 
the basis of the inventory, subject to a rigid 
scrutiny into the whole proceeding subse- 
, quent to the transfer. Second. That actual 
' fraud was committed by P. A. Dunn & Co., 
and per consequence they may prove for a 
moiety only. Third. That the sinrrender of a 
preference, when it cannot be made ui specie, 
can only be made to an assignee, who alone 
has power to determine the amount due the 
estate by the vendee of a fraudulent transfer. 

With all deference to the learned eoimsel 
who stated and agreed upon the questions 
hereby certified, I submit that, stripped of all 
redundant matter, the controlling question is: 
Can a creditor who has received a fraudu- 
lent preference surrender the same to the 
register Defore the election of an assignee? 
If he can, then the right to prove his debt in 
full and vote for assignee must undoubtedly 
follow in natural sequence. That they might 
have surrendered to the marshal who exe- 
cuted the warrant of seizure against the 
estate of the bankrupt is doubtless true, for 
he was the legal custodian of the estate pend- 
ing the appointment of an assignee; -but that 
such a surrender would have been a full set- 
tlement, binding upon the assignee, and re- 
storing these creditors to all the rights and 
privileges of bona fide unsecm-ed creditors, 
as claimed by their counsel in the argument 
of this cause, is by no means conceded. The 
wisdom of that provision of law which au- 
thorizes the postponement of proof of a doubt- 
ful claim until the appointment of the as- 
signee was clearly demonstrated in this case. 
The meeting at which the offer to surrender 
and prove was made was the first meeting of 
creditors, called for. the proof of debt and the 
choice of an assignee, a proceeding which no 
collateral matter should be permitted to in- 
terrupt or delay. This claim was contested 
at every salient point, and to determine its 
truth and justice would have consumed the 
time of the cotui; la a long. and exhaustive in- 
vestigation into a stated account,, running 
through several years, of mutual debt and 
credit The tender made in surrender was a 
roU of uncounted money, unaccompanied by 
any schedule or statement of the disposition 
of the property, or the sources from whence 
the money was derived, whereby the register 
might judge whether it was or was not "a 
full surrender of all property, money, benefit, 
or advantage received by them under such 
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preferenca" No adjudication liad been made 
upon the question of actual fraud on tlie part 
of P. A. Dunn & Co, in receiving the fraudu- 
lent preference, whereby the register might 
determine whether the creditors were en- 
titled to prove their debt in full, or only a 
moiety thereof; and even if, in an ordinary 
case, a register might temporarily receive the 
surrender of a preferred creditor, from one 
who tenders it in good faith, imimpaired and 
in specie, without opposition, such a receipt 
could not conclude or bind the assignee be- 
yond a credit of the amotmt so received by 
the register and transferred to him, nor could 
it affect the standing rights or privileges of 
the party so surrendering, in the court 

The supreme court of the United States 
have taken the precaution to amend the fifth 
rule of general orders ia bankruptcy, insert- 
ing a proviso therein as follows: "Provided, 
however, that, by the surrender of a bank- 
rupt mentioned and referred to in this order 
and in the act [of 1867 a^ Stat. 517)] in that 
behalf, is intended and understood a personal 
submission of the bankrupt himself for full 
examination and disclosure in reference to 
his property and affairs, and not a surrender 
or delivery of the possession of his property." 
And the words "and in the act in that behalf" 
irr the above paragraph quoted refer to sec- 
tion 5084, Key. St., and is as follows: "Any 
person who . . . has accepted any pref- 
erence, having reasonable cause to believe 
that the same was made or given by the 
debtor, contrary to any provision of the act 
. . , shall not prove the debt or claim on 
account of which the prefererfce is made or 
^iven, nor shall he receive any dividend 
therefrom until he shall first surrender to the 
assignee all property, money, benefit or ad- 
vantage received by him under such prefer- 
ence. 

I have devoted to this question much more 
careful considei-ation than the case seems to 
me to require, because of the eminent learn- 
ing and acknowledged authority of the Balti- 
more cotmsel for these creditors, in whose 
views I have not been able to concur. I am 
of the opinion that the surrender of a fraudu- 
lent preference can only be made to the as- 
signee, and that penduig his appointment and 
qualification the proof of the debt on account 
9f which the preference was given must be 
postponed, and the offer of itie creditor re- 
ceiving the preference, to vote for assignee 
thereon, denied. And I have ordered accord- 
ingly. 

Geo. Badger Harris, for P. A. Dunn *& Co. 
A. W. Tourgee and W. H. Young, for the 
estate. 

BROOKS, District Judge. The questions 
certified by Mr. Register Shaffer, herewith 
filed, are examined and considered by the 
court, and the rulings of the register, are in 
ali things approved and affirmed, I 
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PARHAM V. AMERICAN BUTTONHOLE, 

OVERSEAMING- & SEWINGf-MACH. 

CO. et al. 

[4 Fish. Pat. Cas. 468; 3 Leg. Gaz. 121; 1 Leg. 
Gaz. Rep. 145; Merw. Pat. Inv. 671.] i 

Circuit Court, E. D. Pennsylvania. April, 1871. 

Patexts — PowEU TO Grant Reissue — Shuttle 

Driver op Se-wing Machine— Abandoned 

Experiments — Combination, 

1. The power of accepting the surrender of 
the original patent, and of granting a reissue of 
it. is confided exclusively to the commissioner, 
and is to be exercised judicially by him. 

2. The presumption is, that he has exercised it 
lawfully, and that the reasons for which alone 
it^ exercise could be invoked have been suffi- 
ciently shown to exist 

3. As a corollary from this, his decision is 
final, and is to be treated as foreclosing all 
inquiry into the existence or sufficiency of the 
facts which are prescribed as necessary to au- 
thorize him to grant a reissue. 

4. Fraud, even, will not warrant a re-examina- 
tion of his decision, at the instance of an alleged 
infringer. 

5. The only ground on which the allowance 
of a reissued patent is open to objection is, that 
the commissioner has exceeded his authority, 
in granting a reissue for an invention different 
from the one embraced in the original patent. 

6. If the original and reissued patent are for 
the same invention, the latter, with the new 
specification and description, is to be substituted 
for the old as the evidence of the patentee's 
title, and of the nature and object of his inven- 
tion. 

7. Differences in the description and claims 
of the old and the new specifications are not 
the tests of substantial diversity, but the de- 
scription may be varied, and the claim restrict- 
ed or enlarged, provided the identity of the sub- 
ject-matter of t3ie original patent is preserved. 

[Cited ih Herring v. Nelson, Case No. 6,424; 
Kerosene Lamp Heater Co. v. Littell, Id. 7.- 
724.] 

8. Nor is the alleged discrepancy to be deter- 
mined by a reference exclusively to the two 
specifications; the drawings and model filed with 
the original specification are also proper subjects 
of consideration, and are often of decisive 
weight. 

[Cited in Eeissner v. Anness, Case No. 11,- 
688.1 

9. The omission in a reissued patent of an ele- 
ment of a combination claimed in the original, 
constitutes no tenable objection to the reissue. 

[Cited in McWilliams Manuf 'g Co. v. Blundell, 
11 Fed. 420; Buffington's Iron Bldg. Co, v. 
Eustis. 13 0. C. A. 148, 65 Fed. 806.] 

10. A claim in the following words, "so form- 
ing and constructing the shuttle-driver of a sew- 
ing machine, that while it performs the required 
duty of driving the shuttle, it serves to maintain 
the latter in the desired proximity to the plate 
C," is not a claim for functions in the abstract, 
but the form and construction of the driver are 
the gravamen of the claim. 

[Cited in Henderson v. Cleveland Co-operative 
Stove Co., Case No. 6,351,] 

11. Rendered with reference to the whole 
specification and the model, it imports a claim 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat Inv. 
671, contains only a partial report] 
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for a shuttle-driver constructed with a_ surface 
•upon which the shuttle rests, and is carried with 
the driver in its oscillation, and formed with a 
bevel in this surface, whereby the shuttle, by 
its own weight or gravity, is caused to impinge 
upon the face-plates. 

12. Where there had been no satisfactory trial 
of prior machines, and the persons interested in 
them laid them aside for years, and thus mdi- 
cated'a judgment against their practical utiUty, 
the court but enforces a logical sequence m as- 
signing them to the category of unsuccessful and 
abandoned esperiments. 

[Cited in Edison Electric Light Co. v. Beacon 
Vacuum Pump & Electrical Co., 54 Fed. 
693; Washburn & Moen Manuf'e Co. v. 
Beat 'Em All Barbed-Wire Co., 143 U. S. 
275, 12 Sup. Ct. 447.] 

13. The reasons given for the opinions of ex- 
perts are the proper tests of their comparative 
weight. 

14. The evidence must establish clearly the 
rriority of a completed and useful machine over 
^hat of the patentee, or it is unavaihng— to doubt 
upon this point is to resolve it in the negative. 

[Cited in Hawes v. Antisdel, Case No. .6,234; 
'Miller v. Smith, 5 Fed. 364. Crted in dis- 
senting opinion in the Driven Well Gases, 
IG Fed. 411, Cited in McDonald v. Whit- 
ney, 24 Fed. 602; Edison Electric Light 
Co. V. Beacon Vacuum Pump- & Electrical 
Co., 54 Fed. 693.] 

15. If the description clearly indicates the 
method of the use of the thing claimed, and its 
relations to the other mechanical elements oper- 
ating with it, a claim for a combination of part 
of them is good, although it may not embrace 
some that are essential to the operative effi- 
■ciency of the combination. 

16. Certainly a combination to be valid must 
have the attribute of practical utility, but this 
is not to be determined by a reference to the ab- 
stract practicability of the elements claimed to 
•compose it. Eesort must be had to the whole 
specification, and if it is therein properly de- 
scribed, its relations to co-operative mechanism 
indicated and explained, and the method of its 
use" in connection therewith directed, and when 
so used is practically operative, it is a good com- 
bination, and will support a restricted claim for 
it 

17. Letters patent for "improvement in sew- 
ing machines,'* reissued to Charles Parham, No- 
vember 3. 1868, examined and sustained. 

This was a bill In ectulty, filed [by Charles 
Parham] to restrain, the defendants from in- 
fringing letters patent for an "improvement 
In sewiijg machines," granted to complainant 
November 21, 1854 [No. 11,971], reissued No- 
vember 3, 1863 [No. 1,562], and extended for 
seven years from November 21, 1868. The 
Invention related to improvements in the 
mechanism for driving the shuttle of a sew- 
ing machine, and their nature is well set 
forth in the claims of the original and re- 
Issued patents, which -were as follows: 

Original patent: "The shuttle carrier and 
•driver A, forming the bearing or seat for the 
shuttle B, during its travel, as well as the 
guide for it on that side coming in contact 
with the thread loop formed by the needle, 
^nd freely admitting of the passage of the 
shuttle through the loop when said carrier is 
arranged and combined for operation, to- 
gether with the needle and the guide-plate 
O, or its equivalent, on the needle side of the 
shuttle, whereby the shuttle is relieved from 
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all friction or rubbing, bearing on its thread 
side of the loop, the thread is prevented from 
being soiled by lubricating material, and in- 
creased freedom of action is given to the 
shuttle." 

Reissued patent: "(1) So forming and con- 
structing the shuttle-driver of a sewing ma- 
chine that, while it performs the required 
duty of driving the shuttle, it serves to main- 
tain the latter in the desired proximity to 
the plate C, as set forth. (2) The combina- 
tion of the driver A, shuttle B, and stationary 
plate O, the whole being formed and arran- 
ged substantially as described, so as to retain 
the shuttle during its flight in its proper posi- 
tion, for the purpose specified." 

[Drawing of reissued patent No. 1,562, granted 
November 3, 1863, to C. Parham, published 
from the records of the United States patent 
office.] 




George Harding, for complainant. 
Theodore Cuyler and Charles B. Collier, for 
defendants. 

Before STRONG, Circuit Justice, and Mc- 
KENNAN, Circuit Judge. 

McKENNAN, Circuit Judge. The com- 
plainant is the grantee in letters patent, dat- 
ed November 21, 1854, for an improvement 
in sewing machines, in pursuance of an ap- 
plication filed August 3, 1853. These letters 
were surrendered and reissued November 3, 
1863, and, November 20, 1868, the reissued 
patent was extended for seven years from 
the date of its expiration. Of the reissued 
and extended patents the respondents are 
alleged to be infringers, and the complainant, 
therefore, in his original and supplemental 
bills, prays for an injunction against them, 
and for an account. 

The respondents set up three grounds of 
defense: First. That the surrender and re- 
issue of the original letters patent "were not 
made by reason of, or on account of, any 
such inadvertency, accident, or mistake, as 
is contemplated by the acts of congress in 
that behalf, and that such surrender and 
reissue were not in accordance with said acts, 
but in violation thereof, and for the purpose 
of modifying the description and claim in 
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the original specification of said letters pat- 
ent, in a manner, to an extent, and for a pur- 
pose contrary to and in violation of the true 
intent and meaningr of said acts in that be- 
half; and that said reissued patent is not 
for the same invention intended to be secur- 
ed by the said original patent." Second. 
That the complainant is not the first and 
original inventor of the improvements claim- 
ed by him. Third. That they have not com- 
mitted any infringement of the complainant's 
patent. 

1. By the act of congress of 1836 [5 Stat. 
117], the commissioner of patents is author- 
ized to accept the surrender of a patent and 
reissue it for the residue of its unexpired 
term, when it shall be inoperative or invalid, 
by reason of a defective or Insufficient de- 
scription or specification, or by reason of the 
patentee claiming in his specification, as his 
own invention, more than he had or shall 
have a right to claim, as new, if the error has 
or shall have arisen by inadvertency, acci- 
dent, or mistake, and without any fraudulent 
or deceptive intention. The power of accept- 
ing the surrender of the original patent and 
of granting a reissue of it is. here confided 
exclusively to the commissioner, 'and is to 
be exercised judicially by him. The pre- 
sumption then is, that he has exercised it 
lawfully, and that the reasons for which 
alone its exercise could be invoked have been 
sufficiently shown to exist. As a corollary 
from this his decision is final, and is to be 
treated as foreclosing all inquiry into the ex- 
istence or sufficiency of the facts, which are 
prescribed as necessary to authorize him to 
grant a reissue. Fraud even will not war- 
rant a re-examination of his decision, at the 
instance of an alleged infringer. Railroad 
V. Stimpson, 14 Pet. [39 U. S.] 458; Stimpson v. 
Eailroad, 4 How. [45 U. S.] 484; Rubber Co. 
V. Goodyear, 9 Wall. [76 U. S.] 797. In Sey- 
mour V. Osborne, 11 Wall. [78 U. S.] 516, Mr. 
Justice Clifford, delivering the opinion of the 
court, says: "When the commissioner ac- 
cepts a surrender of an original patent and 
grants a new patent, his decision in the prem- 
ises, in a suit for infringement, is final and 
conclusive, and is not re-examinable in such 
suit in the circuit court, unless it is apparent 
upon the face of the patent that he has ex- 
ceeded his authority, that there is such a re- 
pugnacy between the old and the new pat- 
ents that it must be held, as matter of legal 
construction, that the new patent is not for 
the same invention as that embraced and 
secured in the original patent." Battin v. 
Taggert, 17 How. [58 V. S.] 83; O'Reilly v. 
Morse, 15 How. [56 U. S.] Ill, 112; Allen v. 
Blunt [Case No. 210]. 

The only ground, then, on which the allow- 
ance of a reissued patent is open to objection 
is, that the commissioner has exceeded his 
authority, in granting a reissue for an inven- 
tion different from the one embraced in the 
original patent. If both are for the same in- 
vention, the decision of the commissioner is 
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unimpeachable, and the reissued patent, with 
the new specification and description, is to be 
substituted for the old as the evidence of the 
patentee's title and of the nature and object 
of his invention. Differences in the descrip- 
tion and claims of the old and the new speci- 
fications are not the tests of substantial di- 
versity, but the description may be varied, 
and the claim restricted or enlarged, provid- 
ed the identity of the subject-matter of the 
original patent is preserved. Within this 
range, whatever change is required to pro- 
tect and effectuate the invention is allow- 
able. Battin v. Taggert, 17 How. [58 U. S.j 
84. Nor is the alleged discrepancy to be de- 
termined by a reference exclusively to the 
two specifications: the drawings and model 
filed with the original specification are also 
proper subjects of consideration, and are of- 
ten of decisive weight. Seymour v. Osborne, 
11 Wall. [78 U. S.] 516. 

Testing the patents here by these princi- 
ples, we are then to inquire what the pat- 
entee's invention is. It is generally describ- 
ed as "an improvement in sewing machines." 
In the specification attached to the original 
letters patent, it is stated to consist "in the 
shuttle carrier and driver, constructed sub- 
stantially as shown and described, and form- 
ing the bearing or seat of the shuttle, during 
its travel, as well as the guide for it on that 
side coming in contact with the thread loop 
formed by the needle, and freely admitting 
of the passage of the shuttle through the loop 
when the said carrier is arranged and com- 
bined for operation, together with the needle 
and with the guide plate or its equivalent on 
the needle side of the shuttle essentially as 
set forth, whereby the shuttle is relieved 
from all friction or rubbing, bearing on its 
thread side of the loop, the thread is pre- 
vented from being soiled or injured by lu- 
bricating material, and increased freedom of 
action is given to the shuttle as specified." 
There may be a lack of methodical exactness 
in this statement of the patentee's invention 
— although this was a matter for conclusive 
adjudication by the commissioner— but it is 
sufficiently definite to indicate his intention 
to claim, first, a shuttle carrier or driver, so 
constructed as to perform specific functions, 
and second, this shuttle carrier, a needle, a 
shuttle, and a guide or face plate, combined 
so as to accomplish the described effects. 
This is more clearly illustrated by the mech- 
anism of the complete machine, filed with 
the original application in 1853. We there 
find a shuttle carrier constructed to perform 
the functions of supporting the shuttle and 
of carrying it backward and forward with 
the vibrations of the carrier, and with a pe- 
culiar conformation of the surface on which 
the shuttle is borne, to wit, a bevel or in- 
clination of it toward the face plate, by 
which a gentle impact of the shuttle upon 
the face plate is caused; a face plate with a 
vertical groove, in which thtf needle passes, 
but without any transverse race or groove to 
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serve as a support for the shuttle, or a 
guide for the carrier; and a shuttle adapted 
to the confoi-mation of its seat. Here there 
are distinctly shown the constituents of the 
patentee's alleged invention— the mechanical 
device, claimed by him as new, and its com- 
bination with other elements, constracted 
and arranged to produce new and useful re- 
sults. 

In the amended specification, upon which 
the reissue is founded, the patentee's inven- 
tion is claimed to consist: "Firstly. In so 
forming and constructing the shuttle driver 
of a lock-stitch sewing machine, that while 
it perfoims the required duty of driving the 
shuttle, it serves to maintain the latter in the 
desired proximity to the guide plate, as de- 
scribed hereafter. Secondly. In the combina- 
tion of a driver, shuttle, and stationary 
guide plate, the whole being formed and ar- 
ranged substantially as described, so as to 
retain the shuttle in its proper position dur- 
ing its flight." 

This comparative reference to the old and 
new specifications is all that is needed to 
show that the subject-matter of both is the 
same invention— the same mechanism and 
combination of mechanical devices, indicated 
in the "original specification, drawings and 
patent office model," are described in the 
amended specification; and lilie functions 
are attributed to, and the same effects are 
claimed for both. The amended specifica- 
tion has the merit of greater conciseness and 
precision in the description of the invention, 
and in the methodical and separate defini- 
tion of the patentee's claims. An amend- 
ment of such a character is within the stat- 
utory warrant, and has the sanction of ex- 
press adjudication. In Carver v. Braintree 
Manuf'g Co. [Case No. 2,485], it is held "that 
a specification may be defective not only in 
omitting to give a full description of the 
mode of constructing a machine, but also in 
omitting to describe fully in the claim the 
nature and extent and character of the in- 
vention itself. Indeed, this latter is the com- 
mon defect, for which most renewed patents 
.are granted." And in Woodworth v. Hall 
[Id. 18,016], Mr. Justice Woodbury says: 
"The amendment is not because the former 
patent was void, as seems to be the argu- 
ment, but was defective or doubtful in some 
particular, which it was expedient to make 
more clear. But it is still a patent for the 
same invention," 

It is true that in the original specification 
the needle Is made an element of the com- 
bination claimed by the patentee, and that it 
is no part of the combination described in the 
second claim of the amended specification. 
But this omission constitutes no tenable ob- 
jection to the reissued patent, for the reason 
stated by Judge Story in Carver v. Braintree 
Manufg Co., supra, "that an inventor is al- 
ways at liberty, in a renewed patent, to 
omit a part of his original invention, if he 
deems it expedient, and to retain that part 
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only of his original invention which he 
■ deems fit to retain. No harm is done to the 
public by giving up a part of what he has 
actually invented, for the public may then 
use it; and there is nothing in the policy or 
terms of the patent act which prohibits such 
restriction." Battin v. Taggert, supra. 

As both patents. here were for the same 
invention, the modification of the description 
and claims of the original patent does not 
effect the validity of the reissued patent. In 
this connection it is proper to consider the 
argument touching the construction of the 
first claim of the reissued patent. The coun- 
sel for the respondents insisted, that it is to 
be interpreted as a claim for the abstract 
functions of the shuttle carrier, and there- 
fore yoiia, or that it is to be treated as only 
a duplication of the second claim, in which 
the combination, consisting partly of the car- 
rier, is described. 

Undeniably the mere function of a machine 
is not a patentable subject; but it is just as 
clear, that a mechanical device, adapted to 
perform specific functions, is, whether its 
operative efficiency depends upon its combi- 
nation with other mechanism or not The 
novelty and utility of such device are the 
tests of its patentable merit. Its possession 
of these qualities entitles its inventor to the 
protection of the patent laws, and this can 
be as effectually secured by making it the 
subject of a separate claim in a patent for 
an auxiliary combination also, as by making 
it the sole subject of a distinct patent. 
[Hogg T. Emerson] ll How. [52 U. S.] 587; 
Root V. Ball [Case No. 12,035]; [Evans v. 
Eaton] 3 Wheat. [16 TT. S.] 517, 518. If the 
complainant, then, was the inventor of a 
shuttle carrier, which by its form, or any 
other mechanical ^adaptation, is productive of 
a useful result, he might embody a separate 
claim for it in his specification, along with 
another claim for a combination, of which it 
is an element. Has he done so? We think 
this can be plainly shown. The specified 
functions of the carrier are, first, to furnish 
a bearing sui-face upon which the shuttle is 
to be supported and carried or driven along 
with it in Its fiight, and second, to keep. the 
shuttle in. proper proximity to the face plate. 
How are these functions to be effectuated? 
Obviously by the mechanical form and con- 
struction of the carrier. Now Is not this 
what the claim precisely indicates? It is 
not to be read, "I claim, as my invention, 
the functions for my carrier of driving the 
shuttle and maintaining it in the desired 
proximity to the face plate," as it ought to 
be, if the functions in the abstract are claim- 
ed. But it is to read In Its own words, as a 
claim for so "forming and constructing a 
shuttle driver," that it will perform the 
functions specified. The form and conslxuc- 
tion of the driver axe the gravamen of the 
claim. Rendered with reference to the whole 
specification and the patent office model, it 
imports a claim for a shuttle driver construct- 
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€d with a surface upon which the shuttle 
rests, and is carried with the driver in. its 
oscillation, and formed with a bevel in this 
surface, whereby the shuttle by its own 
weight or gravity is caused to impinge upon 
the face plate. » 

In Winans v. Demnead, 15 How. [56 U. S,] 
S30, a patent for a railroad coal car was sus- 
tained, whose distinctive patentable quality 
was its conical form, the effect of which was 
to equalize the pressure of the load, etc. 
Mr. Justice Curtis, in delivering the opinion 
of the court, says: "Patentable improve- 
ments in machinei-y are almost always made 
by changing some one or more forms of one 
or more parts, and thereby introducing some 
mechanical principle or mode of action not 
previously existing in the machine, and so 
securing a new or improved result" So 
here, if the shuttle carrier was distinguished 
only by the conformation of the shuttle seat, 
the complainant would be entitled to a pat- 
ent for it, and the first claim in the specifi- 
cation would be well supported by it. 

2. As to novelty. The complainant's inven- 
tion is alleged to have been anticipated by 
several similar inventions, but as the ma- 
chines devised by B. D. Leavitt and John P. 
Emswiler were chiefly relied upon in the 
argument to show this, it is only necessary to 
notice them. They are three in number, and 
are respectively designated as the Fisher, the 
Fisher-Wickersham, and the Emswiler ma- 
chines. 

The proofs in the ease very clearly show, 
that Parham's invention was perfected about 
the beginning of the year 1852, and that, for 
a considerable period before that, he was en- 
gaged in getting up his plans. From work- 
ing drawings, then furnished by him, sewing 
machines embodying his improvement were 
constructed, the identity of some of which 
has been traced down to the hearing; and 
they were in successful and steady use for 
many years. The completeness and practical 
utility of his invention are thus demonstrat- 
ed. Of these facts there is ample and un- 
contradicted proof, and in the face of it we 
can not, on a mere argumentative trial of his 
invention, adjudge it to be inoperative and 
valueless. 

The Fisher machine (Exhibit No. 1) was 
made by Fisher in the early part of 1850, 
and was the model from which the Fisher- 
Wickersham machine (Exhibit No. 2) was 
constructed by Wickersham in the latter part 
of the same year. They are substantially the 
same in the principle of their operation, the 
only notable difference between them con- 
sisting in this, that in the first the move- 
ment of the shuttle is in the arc of a circle, 
and in the latter in a horizontal line. 

Their history is somewhat exti'aordinary. 
The first one was made by Fisher, and he 
never saw it in practical operation. It was 
■made for E. D. Leavitt, and the only use he 
knew or "thought" was made of it is stated 
in his answer to the thirty-eighth cross-in- 



terrogatory propounded to him: "I think 
samples were sewed by it, enough to show the 
workmg of the principle; but very little." 
It was delivered to Wickersham, as a model 
for a duplicate, and remained in his shop at 
the Mechanic Mills, at Lowell, until 1857, 
'when it was disentombed from the attic of 
that establishment, and carried to Boston to 
Martin and Rufus Leavitt, by whom it had 
been purchased. To them it belonged when 
the proofs were taken. At no time, during 
all this period, was it employed in any opera- 
tive use, except as stated by E. D. Leavitt. 

The Fisher-Wickersham machine was de- 
livered to E. D. Leavitt in October, 1850, and 
he sewed with it a pair of pants and a jacket 
for a small boy, and a pair of pants for a 
larger boy. It was kept most of the time 
until April, 1857, in a small room up stairs in 
his house, when it also was sold to Martin 
and Rufus Leavitt for §200; but no use was 
made of it during this time, not even by Leav- 
itt's wife in maJcing clothing for their chil- 
dren. When the Leavitts got it it was boxed 
.up and only taken out to be used in a lawsuit 
in Baltimore, after which it was returned io 
the box, and remained there until it was re- 
produced in this case. 

Now what was the operative merit of these 
machines in the estimation of their inventor, 
makers, and various owners, as indicated by 
their conduct, rather than by the less reliable 
guide of their opinions? At the time when 
they were made the country had learned the 
great value of the sewing machine, and in- 
ventive skill was stimulated to devise im- 
provements in its mechanism, by which its 
effectiveness might be increased and popular 
favor attracted. Is it, then, withki the range 
of probability, that the proprietors of an 
invention, from which, if successful, large 
profits might fiow, would so soon have cast 
it aside, if the trial to which it was subjected 
had proved its practical utility? No further 
effort was made to test its merits, no patent 
was applied for, and it was only rescued from 
entire oblivion for a reason in no wise im- 
porting its capability of successful and useful 
operation. While, therefore, there has been 
no satisfactory trial of the efficiency of these 
machines, and the persons interested in them 
have thus indicated so decided a judgment 
against their practical utility, we but en- 
force a logical sequence in assigning them to 
the category of unsuccessful and abandoned 
experiments. 

But while these machines were thus thrown 
into disuse, they were carefully preserved by 
Martin and Rufus Leavitt, on account of 
their supposed effectiveness as evidence to 
protect the infringement of analogous inven- 
tions. This is the only value the Leavitts 
attached to them, and so they were kept 
from 1857, until they were used in a suit at 
Baltimore and now again in this case. How 
far they are available for that purpose here, 
we are now for a moment to consider. 

In reference to what are called "race ma- 
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chines," in Tvhieli tlae shuttle is carried and 
rests in a grooved channel, it is only neces- 
sary to say that they are manifestly essen- 
tially Afferent from Parham's. In Parham's 
machine are found a vertical face plate, with 
no groove for a tongue in the shuttle to move 
in, a tongueless shuttle sliding in contact 
with it, supported on the under side hy the 
surface on which it rests and by which it is 
carried backward and forward, this bearing 
surface and the under surface of the shuttle 
having corresponding bevels. These ele- 
ments are not embodied in the Fisher ma- 
chines, as the respondents' expert, "Wicker- 
sham, testifies, and is plainly shown by an 
inspection of the machines themselves. Here- 
in, then, are important mechanical differences 
between them; but when the functions to be 
performed and the effects sought to be ac- 
complished by this mechanism are consider- 
ed, these differences are shown to be sub- 
stantial. . ' 
It is essential to the operative eflaciency of 
a lock-stitcb sewing machine that the shuttle 
should be so adjusted to the face plate, that 
it will pass through the loop in the needle 
thread, and thus, by the engagement of its 
thread with the loop, the lock-stitch be form- 
ed. This effect is produced in Parham's ma- 
chine by the beveled form of the upper sur- 
face of the carrier and the under surface of 
the shuttle, and this, co-operating with the 
weight or gravity of the shuttle, keeps it in 
the desired contact with the face plate, along 
the grooveless surface of which the shuttle 
is guided. 

While the carrier then performs the func- 
tions of supporting and carryuig the shuttle 
along with it, its peculiar conformation, and its 
combination with the shuttle and face plate, 
produce these effects, viz: the necessary im- 
pact of the shuttle on the face plate, the re- 
tention of the shuttle in its proper lateral 
position dm-ing its flight, the reduction of the 
friction of the shuttle upon the face plate, 
and the avoidance of lubrication by which the 
thread is soiled. 

Now it seems clear to us that these effects, 
all of which are useful results, even if they 
are conceded to be produced by the Fisher 
machines, are accomplished by different me- 
chanical agencies and in different degrees. 
Their shuttle carrier is constructed with two 
upright elastic arms, from the inner face of 
the top of which two pins project, which are 
inserted in corresponding holes made in the 
back of the shuttle. Upon these pins the 
shuttle is supported, and its contact with the 
face plate is caused by the pressure of the 
arms upon its back. Tongues are formed 
on the needle face and at each end of the 
shuttle, to move in a transverse groove in the 
face plate, the function of which "is to keep 
the point of the shuttle in its proper position 
on the face plate; as it flies back and forth." 
The carrier here performs the office of cari-y- 
ing the shuttle with it in its flight, and, at 
the same time, of supporting its vertically— 
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as is done in Parham's machine-although it 
is not altogether clear that this latter office 
is not partly performed by the ledge in one 
and the transverse grooves in both machines. 
But here the similitude ceases. Distinct and 
dissimilar mechanical forces are employed 
to cause and maintain the contact of the 
shuttle with the face plate. In the one, it 
is produced by the form of the shuttle seat, 
co-operating with the gravity of the shuttie; 
in the others, by the elastic pressure of the 
supporting arms, exerted directiy upon the 
back of the shuttie. . In the one, the proper 
position of the shuttle is preserved by the 
combined form and arrangement of the ear- 
lier, shuttie, and face plate; in the others, by 
a transverse groove or channel, co-operating 
with the tongues in the shuttie. In the one, 
only such friction is caused as is due to the 
mere weight of the shuttie, resting loosely 
against the face plate; in the others, is the 
superadded pressure of -the elastic arms di- 
rectiy upon the shuttie, causing an attrition 
of it, which is plainly visible upon its needle 
face. In the one, the exposure of the thread 
to soiling is avoided by a grooveless face 
plate; in the others, it is subjected to the 
risk of this by the necessity of lubricating the 
grooves in which the shuttie vibrates. These 
are notable differences, and they are suffi- 
cient, in our judgment, to disprove the identity 
of these several machines, either in the ef- 
fects produced by them, or in the principle of 
their operation. 

Like differences, to some extent, distinguish 
the Emswiler from the Parham machine, al- 
though there are more points of resemblance 
between them. For one who had no practical 
knowledge of mechanics, and had never seen 
a sewing machine, as Emswiler says was the 
case witb him, his machine certainly evinces 
considerable ingenuity, although a patent for 
it was refused. Its shuttie carrier consists of 
a single upright elastic arm, to which is at- 
tached at the top an oblong bed or cradle, and 
which is open only on the needle side of it. 
In this bed the shuttie is confined and rests, 
and is carried with it in its motion. It has a 
vertical face plate, without a longitudinal 
groove. The shuttie carrier here performs 
the functions of supporting and driving the 
shuttie, and of placing and maintaining it in 
contact with the face plate. But the agency ■ 
employed to produce and preserve this con- 
tact is as different from Parham's as in the 
Fisher machines. In Parham's machine, as 
already said, it is caused by the form of the 
shuttle seat, co-operating with the weight of 
the shuttie; in the Emswiler, by the direct and 
continuous pressure of the carrier's arm and 
the shuttie bed upon the shuttie and face 
plate. That the friction is greater, where the 
shuttie bed and shuttie are thus pressed and 
held against the face plate, than where the 
shuttie rests loosely by its own weight against 
it, is plain. Here, then, are not only differ- 
ences in form, affecting the production and 
value of results obtained,' but differences in 
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the forces applied, and in principle of opera- 
tion. 

Wide dijfferences of opinion exist among the 
expert witnesses as to the practicability of a 
machine constnieted -with a shuttle carrier 
like Emswiler's— the reasons given for these 
opinions are the proper tests of their compara- 
tive weight Judging them by this standard, 
the opinion of True, one of complainant's wit- 
nesses, is entitled to special consideration. 
As the contact of the shuttle with the face 
plate is necessary to make the shuttle take the 
loop, so there must be sufBcient space be- 
tween the shuttle bed and the shuttle to al- 
low the loop thread to pass freely around the 
back of the shuttle. No provision is made to 
secure this contact, except the pressure of the 
shuttle bed upon the shuttle. One of two re- 
sults, then, would follow, either the shuttle 
would not engage the loop, if it was not press- 
ed against the face plate, or, if it was, the 
loop thread could not pass behind the shuttle, 
ahd, as stated by True, it would be broken. 
However that may be, the working values of 
the machine ought to be shown by satisfac- 
tory proof of its successful use. Such is not 
the character or effect of the evidence pro- 
duced here. On the contrary, of the machines 
which Emswiler says he made, like the model 
exhibited, and sold for use, no trace could be 
found of any one of them, after diligent 
search by both parties, aided by the offer of a 
liberal reward. If they had proved to be 
practicable and useful, all knowledge of them 
would not have been so entirely lost. 

But did Emswiler himself treat his machine 
as practically complete, and its shuttle carrier 
as anything more than an experiment, when 
his first model was filed? The distinct im- 
port of his correspondence with the patent of- 
fice is, that he did not And when he made 
his final appeal for a patent, it was upon the 
basis of a new model, showing his abandon- 
ment of the movable shuttle carrier, and the- 
substitution for it of a race. The shuttle car- 
rier was not, then, a determinate feature of" 
his first machine. 

The time when Emswiler embodied his 
ideas in the concrete form of a machine, 
adapted to actual use, the proofs leave us to 
fix by indeterminate probabilities. That he 
was engaged.in experiments for several years 
is sufficiently proved, but that his "specula- 
tions had been reduced to practice, and a ma- 
chine had been produced" by him before 1852, 
when Parham's invention was complete, 
would be an unsafe deduction from the testi- 
mony of witnesses, whose statements are not 
consistent, and whose recollection of dates es- 
pecially is necessarily indefinite and unrelia- 
ble, after the lapse of eighteen years. The 
evidence must establish clearly the priority of 
a completed and useful machine over the com- 
plainant's, or it is unavailing— to doubt upon 
this point Is to resolve it in the negative. 

3. Are the respondents infringers of the 
complainant's patent? If this question were to 
be answered by the testimony of the wit- 
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nesses on both sides alone, we would be 
bound to say that the preponderance of it is 
against the respondents. For while all the ex- 
perts examined for the complainant positively 
affirm it, they are substantially corroborated 
by several of the respondents' experts. 

But an analysis of the disputed parts of the 
respondents' machine will strengthen this 
conclusion. They embody a shuttle carrier 
with a bevel in its surface where the point of 
the shuttle is intended to rest, constructed to 
support the shuttle from its under side, and 
so that it will be carried backward and for- 
ward by the surfece on which it rests; a shut- 
tle with a corresponding bevel on Its under 
side at its point; and a vertical grooveless 
face plate. Now these are a cormterpart of 
Parham's invention, and if they were all, 
there could hardly be a question about in- 
fringement But it is claimed that the mech- 
anism of Parham's and the respondents' ma- 
chines is unlike in other essential particulars, 
and it was sought to show this by an argu- 
ment of much logical ingenuity and acuteness. 
These features are said to consist: (1) Of a 
spring attached to the back of the carrier and 
operating upon the heel of the shuttle. (2) 
Of an upper clutch on the carrier, just over 
the top of the point of tlie shuttle, with its 
side surface inclining inwardly. (3) Of a 
latch attached movably to the carrier, and 
passing over the top of the shuttle and hold- 
.ing It down. 

Of these In their order: First It Is neces- 
sary, to Insure the passage of the shuttle 
through the loop, that the shuttle at its point 
should be in contact with the face plate. This 
Is accomplished in Parham's carrier by the 
beveled bottom of its bearing surface co- 
operating with the beveled bottom of the 
shuttle. Does the back spring produce this 
effect, or is it the essential agent in producing 
it? If it Is, the method is not Parham's, be- 
causes the forces employed are altogether dif- 
ferent The spring operates upon the back 
end of the shuttle and so presses it forward. 
But in what precise direction? In a line ex- 
actly parallel with the face plate. If the sur- 
face of the carrier were level, then it is ob- 
vious that the pressure of the spring would 
not cause the shuttle to incline toward the 
face plate. But the shuttle presses upon the 
face plate. How, then, is this caused, if not 
by the spring? By the peculiar bevels of the 
carrier and the shuttle; and they are, there- 
fore, the instrumental forces in producing the 
specific result The spring, then, does not 
perform the function which the beveled form 
of Parham's carrier Is adapted to effectuate. 
It is not a substitute for the bevel, and so its 
employment does not discriminate the means 
used by the respondents from those used by 
Parham to produce the effect aimed at by 
both. 

The fundamental infirmity of the argument 
is in assuming that Parham's patent is only 
for a combination; and this characterizes It 
throughout But It has been before shown 
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tliat his patent embraces a claim for a carrier, 
adapted by its form and construction to pro- 
duce a certain effect, to wit: tlie "proximity" 
of the sliuttle to tlie face plate. It is the es- 
sential mechanical instrumentality in the pro- 
duction of this effect. It is not the co-opera- 
tive efficiency of the weight of the shuttle— 
and this is all that the spring is claimed to 
supply— that constitutes the patentable qual- 
ity of the carrier, but it is its mechanical 
adaptaiionto produce the prescribed effect. As 
the spring does not furnish the force thus 
made available, it can not be regarded as va- 
rying the principle of operation. 

It is said, though, that the -spring serves to 
keep the shuttle in a proper position to make 
the bevels effective. That may be so, but It 
is only then auxiliary to the bevels, not essen- 
tial to their specific efficacy. And if a 'better 
result is thus obtained, it is an improvement 
on Parham's carrier, in substituting an elastic 
for a non-elastic back, by which the shuttle is 
confined and upon which it impinges. But 
this improvement can give the respondents no 
right to use what the complainant invented. 

These deductions are fully supported by the 
evidence on both sides. Singer, a witness 
for the respondents, describes the spring as 
keeping "the shuttle in position by holding it 
forward against the forward part of the car- 
rier, so as to cause the shuttle, owing to the 
peculiar bevels of the shuttle and the carrier, 
to press toward the face plate; that is, to 
give the shuttle an inclination toward the face 
plate"— and that "it acts as a kind of cushion 
to receive the pressure of the shuttle in draw- 
ing in the stitch, which I believe is better 
than if the shuttle struck solidly against the 
back of the carrier." He also testifies that 
the respondents' machines have been used for 
as long as two months with the spring inop- 
erative, but that they could not do good work 
with any certainty in that condition. And 
such is the substantial import of the testi- 
mony of other witnesses of the respondents. 
Ohabot, a witness for the complainant, states 
the function and effect of the bevels substan- 
tially as Singer does, but he goes further, and 
says that he has worked the respondents' 
machine with the spring inoperative, and so 
successfully that he would dispense with it 
altogether. 

The result of this evidence clearly is, that 
the spring exerts no essential agency in press- 
ing the shuttle upon the face plate, but that 
this effect is caused by the bevels, and that 
at most the employment of the spring only 
improves the effectiveness of the bevels. 

Second. As before stated, the respondents' 
carrier has a bevel in its surface, just under 
the point of the shuttle, and a corresponding 
bevel in the under sm'face of the shuttle. 
What were they put there for? "We must 
assume that it was for some practical pur- 
pose. Their specific operation is to incline 
the shuttle toward the face plate. We must 
therefore conclude that they were intended to 
perfonn this function, as the only one appro- 



priately pertaining to them. Now, this is 
the same mechanical adaptation employed by 
Parham; in other words, it is the same me- 
chanical force used by him, applied in the 
same way, and to produce the same effect. 

But the clutch at the top of the carrier has 
an incline inwardly in its upper side surface, 
and the shuttle has a corresponding incline 
in its surface coming in contact with the car- 
rier. Incline is only another name for bevel, 
and the avowed design of these bevels is to 
direct the shuttle toward the face plate. 
They co-operate with the bevels in the under 
surface of the carrier and shuttle in potform- 
ing this function, and they are therefore only 
auxiliary to the latter. In the Parham inven- 
tion, the force of the bevel is applied' at the 
bottom of the shuttle, but as the effect pro- 
duced is the same, it is immaterial whether 
the force is applied at the top or the bottom 
of the shuttle. The identity of the mechan- 
ical instrumentalities used, and of the prin- 
ciple of operation, is thweby unaffected. 

Third. The second claim in the complain- 
ant's specification is for a combination of the 
driver, shuttle, and face plate, "the whole be- 
ing formed and arranged substantially as 
described, so as to retain the shuttle during 
its flight in its proper position, for the pur- 
pose specified." In the body of the specifi- 
cation it is stated that the shuttle "is con- 
fined in front by the plate 0, at the back by 
the driver A, above by the arched plate H, 
and below by the ledge x of the driver." 

It is insisted that, by reference to the de- 
scription, the arched top plate is to be incor- 
porated in the claim as an element of the 
combination, for the alleged reason that it is 
necessary to the action of the combination de- 
scribed; and when it is so incorporated, that 
the respondents are not infringers, because 
they use a latch instead of a top plate to hold 
the shuttle down. 

The law imposes upon an inventor the duty 
of describing his invention in such full, clear, 
and exact terms, that any one skilled in the 
art can make and use it The reason of this 
requirement is obvious. It is, that the exact 
character and purpose of the invention may 
be understood, and that the public may be 
enabled to construct and use it, after the ex- 
piration of the patent Hence, where an en- 
tire machine is claimed, it is necessary to de- 
scribe all the parts essential to its practical 
working and use. But where an addition to 
an existing machine, which is an improve- 
ment merely, is claimed, it is necessary only 
to describe the elements composing tne Im- 
provement, with their relations to the other 
parts of the machine. And this is true of 
a combination, as well as of a single mechan- 
ical device. An inventor may define his in- 
vention in his claim as he thinks proper, but 
it must be capable of operation, when reduced 
to practice, as he proposes to use it If the 
description clearly indicates the method of 
its use, and its relations to the other mechan- 
ical elements operating with it, a claim for a 
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combination of part of tliem is good, although 
it may not embrace some that are essentinl 
to the operatiye efficiency of the combiaation. 
In Forbush v. Cook [Case No. 4,931], Afr. 
Justice Curtis thus concisely states the law: 
"Nor is it requisite to include in the claim 
for a combination, as elements thereof, all 
parts of the machine which are necessary to 
its action, save as they may be understood as 
entering into lie mode of combining and ar- 
ranging the elements of the combination. If 
inclined wires are necessary to the action of 
the combination specified, so are many other 
parts of the machine, and all parts neces- 
sary to the action and combination speci- 
fied might be said to enter into the mode of 
combining and arranging the elements of the 
combination, but need not be and ought not 
to be included in the combination claimed." 

Certainly a combination to be valid must 
have the attribute of practical utility, but this 
is not to be determined by a reference to 
the abstract practicability of the elements 
claimed to compose it. Resort must be had 
to the whole specification, and if it is there- 
in properly described, its relations to co-op- 
erative mechanism indicated and esjjlained, 
and the method of its use in connection there- 
with directed, and, when so used, is prac- 
tically operative, it is a good combination, 
and will support a restricted claim for it. 
All this the complainant has done. He has 
embodied in his second claim only the three 
elements before stated. In the body of his 
specification he has described them particu- 
larly, and has fully explained how they are 
to be used, in connection with other well- 
known parts of the sewing-machine, among 
them the top plate. And when so used, he 
has shown that they are practically oper- 
ative. He has thus fulfilled the prescribed 
office of the specification, and has demon- 
strated, by actual and thorough trial, the util- 
ity of his invention as claimed. It is true 
the top plate is necessary to the successful 
operation of the combination. But it is not 
more so than is either the eye-pointed needle, 
the presser foot, or the feed wheel. As none 
of these, however, "enter into the mode of 
combining and arranging the elements of the 
combination," but are only auxiliary to its 
action, no one of them is to be interpolated in 
the claim, and so treated as an essential ele- 
ment of lie combination. The complainant's 
combination, thus regarded, tiie respondents 
are shown to have used, and so they are in- 
fringers. 

Upon the whole ease, we are of opinion: 
That the letters patent reissued to the com- 
plainant are valid. That, so far as appears 
or is shown in this case, the complainant is 
the first and original inventor of the im- 
provements described in the first and second 
claims of said patent That the respondents 
have committed infringement of both said 
claims. 

A decree will, therefore, be entered for an 
Injunction and an account, as prayed for. 
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Es parte PARIS. 
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Circuit Court, D. Maine. Oct Term, 1847. 

Marshal — Fees — Fok Service — ^AiDS — Duties 
Covered bt Per Diem Allowance. 

1. A fee is allowable to a marshal as for "a 
service," when a writ or warrant is esecuted by 
him; but not otherwise. Charges for "aid" or 
assistance are allowed where the nature of the 
case renders it proper, and the amount claimed 
is shown to be reasonable. 

[Cited in Jerman v. Stewart, 12 Fed. 274.] 

2. A fee is allowed for a commitment when 
made under an order of the court or in execu- 
tion of a mittimus, but not in other cases. 

3. A fee is proper for a discharge when a 
prisoner is released entirely from custody; but 
not -when brought into court for trial or testi- 
fying. 

4. A charge tor keeping prisoners, at seventy- 
five cents a day, when their board is paid for by 
the government, and they are in prison, and the 
court net in session, is inadmissible, either as 
reasonable or under any statute of the state of 
Maine. 

5. An order to commit a witness for not rec- 
ognizing in a criminal case to appear and testi- 
fy, or for a contempt of court need not be 
in writing and sealed; but it is best to enter it 
on the records, and a copy be taken by the mar- 
shal to file with the jailor. 

6. Many of the duties performed by mar- 
shals during the sittings of courts, are consid- 
ered as covered and jiaid for by the per diem 
allowance for attendance on courts, and must 
not be charged as independent services. 

This was a claim by Virgil Paris, as mar- 
shal, against the United States, for certain 
fees and expenses connected chiefly with the 
indictments against Cyrus Libbey, tried here 
in July, 1846; though there were some other 
charges for other terms and other prisoners. 
The district judge declined to certify that a 
portion of the claims was legal, and the mar- 
shal being dissatisfied with his opinion, ap- 
plied to the presiding judge of the circuit 
court to examine into the claims and objec- 
tions, and. certify to the allowance of the 
whole. This being in the nature of an appeal 
from the decision of the district judge, the 
facts and law were heard before Woodbury, 
J., in July, at the adjourned session of the 
May term, 1847, and an opinion given upon 
them, Oct, 1847. The particulars necessary 
to an understanding of the case will appear 
in that opinion. 

Mr. Howard, for the marshal. 
A. Haines, Dist Atty., for the United 
States. 

WOODBURY, Circuit Justice. The partic- 
ular claims deemed exceptionable in this ease, 
by the district judge, are those for "aid" 
in the service of a warrant to receive certain 
witnesses under arrest from the marshal of 
the state of Massachusetts. Also, for "serv- 
ice" of an order to commit the same witness- 

1 [Reported hy Charles L. Woodbury, Esq., 
and George Minot, Esq.] 
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es when failing to procure recognizances for 
tlielr appearance to testify, and for "commit- 
ment" of them under the same order. Also 
for "service" of an order to bring them into 
court and a "discharge" for the same when 
once more returned to prison, and for an- 
other "service commitment" and "discharge" 
under one and the same precept as often as 
the prisoners during the trial at the session 
of the court were remanded or brought up to 
testify under a verbal direction of the court. 
The marshal made a claim, likewise, for dif- 
ferent fees, under an amended return, after 
the opinion of the district judge was given 
against the correctness of some of the charges 
already mentioned. The amended claim was 
in the words for "keeping said prisoners and 
attending court from September 6th, 1845, 
to April 6th, 1S46, inclusive, 211 days at 75 
cents for every twelve hours each, $3798," 
and $160.50 for keeping another prisoner from 
April 6th to July 22, 18i6. And $1765.50 
costs more for like duty from April 6th to 
July 22. 1846. All of these amounted to 
55724. 

The various charges first made are at- 
tempted to be justified on two grounds. One 
is by acts of congress, and the other, a set- 
tled usage supposed to exist in favor of those 
charges in other districts of this circuit. In 
respect to the acts of congress, there is no 
expression, which in terms covers the first 
charge for "aid" or assistance In executing a 
precept. But as such "aid" is often neees- 
saiy and is so expensive as not probably to 
be intended to be covered under the fee for 
"service," and as it is tmderstood to be cus- 
tornary to allow It in this state in the state 
courts under like circumstances, if shown to 
have been required, I should be disposed to 
certify what seemed to be reasonable on such 
evidence being produced. But, In this case, 
as the prisoners were only witnesses and not 
held for any crime, and were paid §1.50 
per day during their detention, and boarded 
independently. It Is not to be presumed, with- 
out strong positive proof, that they were 
anxious to escape and that their situation 
warranted any expensive "aid" to keep them 
safely. See, for such allowances to them, 
Act May 20, 1826 (4 Stat 1749). 

In relation to the next claim for several 
services and commitments and discharges un- 
der one precept, I understood that, by the 
amended return, It is mostly abandoned and 
thereby reduced to only one "service," "com- 
mitment" and "discharge" on one precept, 
but a charge substituted therefor of about 
§57.64, under a state law. State laws, by an 
act of congress, are to govern for duties per- 
formed by the marshal which are not speci- 
fically provided for by congress. See Act 
Feb. 28, 1799, § 1 (1 Stat 624). Looking first 
then to the particulars so provided for, the 
charge for one "service" for one precept Is of 
course proper. But In regard to the fee 
claimed for a "commitment" in the service of 
that precept I entertain little doubt that the 
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fee allowed In the act of congress for "serv- 
ice" is Intended to cover the duty of commit- 
ment as a part of the service, when the serv- 
ice is made of an ordinary vtrit or warrant, 
by arresting and committing the party. The 
terms "commitment" and "discharge," as 
used in the statute, were meant to apply 
rather to "orders," and the commitment and 
discharge under these orders, than to im- 
prisonment under a writ, or to the bringing 
up of a prisoner under a habeas corpus. The 
fee for service covers the execution of them 
usually. The fee for a "commitment" can 
therefore hardly be considered as a proper 
charge in other cases than an order, unless 
when a criminal is sent to prison under a 
final sentence and under what is called often 
In common parlance a "mittimus." So the 
fee for a "discharge" Is not to be charged 
when a prisoner is merely removed from one 
place to another but not released or dischar- 
ged from the custody of the marshal or of 
the law. In no sense can the term "dis- 
charge" apply to the mere bringing up of the 
prisoner to testify or to be tried. He is not 
by that discharged from the custody of the 
marshal or the custody of the law, or the lia- 
bility and detention under the original order 
or precept for his commitment but he i& 
brought into court only for examlaation and 
other purposes connected with his imprison- 
ment, and often without being released or dis- 
charged at all, and the marshal has per diem 
a compensation for that 

When the prisoner is brought up by a reg- 
ular writ of habeas corpus, or imprisoned by 
a regular warrant either of these acts is the- 
"service" of the writs, and is to be paid ac- 
cordingly. But doing either of these is not 
of course "a discharge" of the prisoner from 
custody, and a fee for such "discharge" is 
not permissible till he is allowed to go at 
large and is at liberty entirely. When mere- 
ly bringing up prisoners, or sending them 
back, it Is understood that in some districts 
of the United States, the courts issued for- 
mal warrants in writing, and signed and 
sealed to bring up parties or witnesses who 
are in custody, or to send them back, and 
however often this may take place to the 
same individual and for however short a 
period. When this practice is followed, the 
marshal can properly charge for a "service" 
of each of them, when serving them as re- 
quired. But in districts where this practice 
is not followed, after a party or witness is 
once in prison and an order of the court is 
made to bring them up for trial or to testify, 
and another order is made to commit them 
during an adjournment, or during a session, 
when other business demands precedence, 
these orders are not writs nor warrants, and 
there is to be no fee as for the service of 
writs or warrants. Such orders may be suf- 
ficient to justify the marshal and jailor in 
conjunction with the original writ And 
where no previous writ existed, and Indeed 
in all cases, the derk might well make an 



PAEIS (.Case ITo. 10,714) 



[18 Fed. Cas. page 1106] 



entry of the order oa the doetet and record 
of the ease, and give a copy to the marshal 
to he left with the jailor. That record usu- 
ally suffices. In England such orders are 
usually paroL 1 Chit. Or. Law, 73; Moore, 
408; Still V. Walls, 7 Bast, 533. Though 
there, and probably here, a final commit- 
ment must be by written warrant signed 
and sealed, and setting out the oflEence. 2 
Hawk. P. O. c. 16; 1 Chit. Or. Law, 109; 
2 Hale. P. C. 122. Here, as there, however, 
ari'ests may often be made without such 
warrants; but if commitment follows, it is 
better always to have a written warrant, or 
a record made of the order and a copy of 
that sent with the prisoner, showing in writ- 
ing the grounds of the imprisonment, to the 
jailor, who is here a separate, and in some 
degree, independent office from the marshal. 
1 Chit. Cr. Law. 73.2 

In respect to fees, however, an order of 
commitment, whether unwritten or written, 
is not such a writ or warrant as to allow a 
charge for "service" in executing it; nor 
can a "service" be allowed for a mere "com- 
mitment," under an order, when no warrant, 
whatever, actually issued, though it might 
have been expedient to- issue one; or when 
only a verbal order was given,— the original 
written warrant still being in force. But 
for such a duty as the last the fee for a 
"commitment" seems proper under the order 
to imprison, or, in other words, remanding 
the prisoner into close custody. The only 
plausible objection, then, to the allowance of 
this fee for a commitment is that the duty 
is performed during the session of the court, 
and while he is paid a per diem for his serv- 
ices. It is argued that this prevents any 
compensation for such a special act, on the 
ground that it is covered by the general per 
diem pay of five dollars. That general fee 
for attendance on the court, would probably 
reach the keeping of peace and regularity 
during its sessions, taking care of prisoners 
in custody,— whether criminals or witnesses, 
—and executing the various orders of the 
court, about bringing them up, or into court 
But where a "commitment" is one of these 
orders, it may be proper that the assigned 
fee for that should be paid in addition, 
though it happen during the regular term of 
the court, and by an order made in court 
There are some reasons for it though others 
exist against it; and I am not satisfied, 
fully, that it should be disallowed, consider- 
ing that the statute expressly gives it as 
well as a per diem, though a "service" can- 
not be paid also in such cases, that being ap- 
plicable to the execution of only writs and 
warrants, or executions, rather than mere 
orders. The amended return presents a still 
different claim and one of a very large 



2 "Where a party is in court an usher may 
be put over him; but if he be out of view of 
the justices, he cannot he arrested without pro- 
cess." Year Books, 10 Hen. VII. pi. 17, p. 17; 
27 State Tr. 1071. 



amount It is asked for by virtue of the act 
of March 3, 1841, which provides, that for 
items not specified in acts of congress, the 
same allowance shall be made as is made in 
the highest court of the state where the sei-v- 
ice is performed. 5 Stat. 427. A statute of 
Maine enacts, that "for the officers attending 
court and keeping the prisoner in criminal 
cases seventy-five cents for every twelve 
hours and in that proportion for a greater or 
less time." Rev. St p. 646, e. 151, § 4. 

The items, claimed under the state laws 
by the amended returns, amount to $5724. 
They do not seem to me to be covered by the 
language of those laws, or the practice of 
the state courts under them, or reasons 
growing out of the nature of the case. The 
language is, "for attending court and keep- 
ing prisoners," "seventy-five cents for every 
twelve hours." This law in words applies 
only to the keeping of prisoners during the 
session of the court In practice it is un- 
derstood to have been applied during ses- 
sions only to cases of justices' courts and 
other special ones, where no per diem for 
attendance is provided for, as it is provided 
in another part of the statute for other 
courts, and has never been extended beyond 
the session after the justice or special court 
adjourns, because the prisoner, after that is 
either discharged entirely or committed to 
prison for safe keeping. So in the eases un- 
der consideration, the prisoners were com- 
mitted or discharged upon the adjournment 
of the court; and if this statute applied to 
the ordinary courts and attendance on them 
at their ordinary sessions, it woxild furnish 
no ground for the allowance except during 
the session. But it has not been considered as 
applicable to such courts even during their 
stated regular sessions— as it is the duty of 
the sherifle to attend them, and receive for 
his services there $5 per day. Much less can 
it have been designed for a vacation of any 
court when prisoners as here are kept in 
prison, and their board otherwise paid by 
the government during the whole time. A 
different construction would require a double 
payment or allowance for board. But it Is 
urged that some special reasons exist in this 
case for the charge, in the fact that the 
jailor, though taking and boarding the pris- 
oners, objected to being held responsible for 
them, and that the marshal was responsible 
in law during all the period. Nothing how- 
ever is seen by me in the form of the origi- 
nal process or order, in this case, which 
would exonerate the jailor from his ordinary 
responsibility after having received the pris- 
oners, and charging and being paid for their 
board. Nor do I see anything increasing the 
liability of the marshal here beyond what It 
is in cases generally. The original warrant 
or precept is under seal and in the usual 
form. 

The subsequent orders to bring up the pris- 
oners to testify, probably need not be under 
seal— in such a case— though they ought to 
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be minuted by the clerk on the record. And 
it would be safe to give the marshal a copy 
of them when aslied, as was done in Moor's 
Case— one of those under consideration. 
This could be left with the jailor, when 
wishing it Prisoners like these in Libbey's 
Case are guilty of no crime, and are not un- 
der arrest usually by any warrant. They 
are in most cases committed in the presence 
of tbe court for a neglect or inability to pro- 
cure recognizance. See Judiciary Act Sept., 
17S9, § 33 [1 Stat 91].. An order is all which 
is needed by the marshal for Ms justifica- 
tion, when they are so committed; and he is 
compensated for committing them then by 
his general per diem, and the fee for a "com- 
mitment" under the order. If they were at 
first, as here, out of court, and taken into 
custody elsewhere, then his regular warrant 
which for that existed here, is his justifica- 
tion for that, and his fee foi- the "service" of 
it is his compensation for that duty. The 
prisoners, for most purposes, in either case, 
are in his keeping from the first arrest tiU 
the final discharge. They are held under 
the original precept, when one has issued, 
or under the original order of commitment 
in court, when put into custody in that way, 
or by the intermediate order of the court, 
from day to day, 'when such are issued. An 
order to bring the prisoners up is not to 
change that custody as regards the marshal, 
but merely the place of it, to the court-room, 
or before the judges, instead of the jail, 
where he may have before employed the 
jailor to aid him in this safe keeping. [Kan- 
dolph V. Donaldson] 9 Cranch [13 U. S.] 76. 
The marshal is the oflBicer to whom the 
United States look for the prisoners, though 
the state jails are authorized to be used by 
him, and if the prisoners are thus lost with- 
out his fault, he may be exonerated. Id. 76, 
S3. But it is in law still his keeping and 
his responsibility in all other cases, as much 
as in this. 

In respect to the usage for allowance in 
like cases in other districts some inquiry has 
been made. In two districts where war- 
rants to commit and writs of habeas corpus 
to bring up, are in all cases used on such 
occasions, a charge for the "service" of each ' 
of them when so issued and served, is of 
course, proper. But if another fee for a 
"commitment" or a "discharge" is also taxed 
in such a case, I think it is erroneous, as 
being in my view, proper only in the circum- 
stances before mentioned. And in no dis- 
trict is there an allowance found for "serv- 
ice," except where a writ or jvarrant actu- 
ally issued and was in fact, served; nor in 
any of them is a charge made and allowed 
by any state statute, such as is presented 
here by the amended return. 

The conclusions on this matter, then, may 
be summed up as these. A fee for a "serv- 
ice*' is allowed as a proper charge when any 
r^wrlt or warrant is executed, and for "aid," 
' ^lieU It is necessary, and reasonable in 



amount A fee is allowed for a commitment 
when a person is imprisoned under a fijial 
judgment, or under an order of the court, and 
once for every such order. And for a "dis- 
charge," a fee is also allowed where a pris- 
oner is set at large, free from any custody, 
whatever. But none of these are allowed 
except in the cases enumerated as proper for 
each. 
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PARK V. LITTLE et al. 

[3 Wash. G. C. 196; 1 Robb, Pat Oas. 17; 
Merw. Pat Inv. 310.31 

Circuit Court D. Pennsylvania. April Term, 
1813. 

Patents— Alarm Bell for Fire Engine — Agbee- 

iiENT TO Assign — ^Novelty — Ceetainti 

IN Specifications. 

1. Action for an infringement of the plaintiff's 
patent-right to alarm-bells for fire engines. The 
defendants opposed the claim, because the plain- 
tiff had given the use of his invention to the 
Philadelphia fire company— that the invention 
is not an alarm-bell, as mentioned in the patent, 
nor a hose or fire engine— that their bells differ 
in principle with the plaintiff's. 

2. The plaintiff, not having assigned the whole 
of his title and interest in tiie invention, and no 
deed of assignment being recorded in the oflSce 
of iie secretary of state, may recover, notwith- 
standing any agreement to assign. 

[Cited in Wilson v. Rousseau, Case No. 17,- 
832.] 

3. The question, whether the invention is new, 
will be decided, not. by the fact that hells are 
not new, but whether the mode of ringing them, 
by the motion of the engine, and not by manual 
action, is new. 

4. The thing for which the patent is granted 
should be truly and fully described in the speci- 
fication. The matters not disclosed must ap- 
pear to have been concealed for the purpose of 
deceiving the public. 

[Cited in Whitney v. Emmett, Case No. 17,- 

585; Wilson v. Rousseau, Id. 17,832.] 
[Cited in Rowe v. Blanchard. 18 Wis. 442.] 

5. If an invention is an improvement in the 
principle of a machine for which a patent has 
been granted, it is not a violation of the patent 
— ^if it is an improvement in the form; it is such 
a violation. 

[Cited in Re Boaghton, Case No. 1,696.] 

Action for the violation of the plaintiff's 
patent-right to' alarm-bells for fire engines. 
The specification states the bell to be at- 
tached to a horizontal piece of iron, fixed into 
an upright elastic piece, the vibrations of 

1 [Originally published from the MSS, of Hon. 
Bushrod Wasmngton, Assodate Justice of the 
supreme court of the United States, under the 
supervision of Ridiard Peters, Jr., Esq. Merw. 
Pat Inv.. 310, contains only a partial report} 
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wMcli are regulated hj a ball of four or fiye 
pounds on the top— the Tvliole frame being 
fastened on the engine, and the bell made to 
ring by the motion of the wheels on which 
the engine is fixed. These bells were used on 
the Philadelphia fire hose engine, for whose 
use the plaintiff particularly intended it, for 
the purpose of Informing the members, at 
night, where to find it. The defendants ]IAt- 
tle & Wood] being members of another hose 
company, erected on that engine a frame 
somewhat like gateposts, with a post across, 
to which were suspended two bells, attached, 
like the house-bells, to a circular elastic 
spring. This is the alleged violation. The 
objections to the plaintiff's recovery were— 1. 
That his counsel stated, in the opening, that 
plaintiJBf had given the use of his invention to 
the Philadelphia fire company. 2. That this 
is neither a new nor a useful invention. 3. 
That it is called, in the patent, an alarm-bell 
for a fire engine; whereas, it is not intended 
to give an alarm, but merely to distinguish 
the members of the Philad'elphia company 
from other companies; and that a hose en- 
gine is not a fire engine. Some other objec- 
tions were made to the specification. 4. That 
the bells used by the defendants are on an 
entirely different principle from those of the 
' plaintiff. 

WASHINGTON, Circuit Justice (charging 
jury). First point: The plaintiff is entitled 
to recover at law, no matter what private 
agreement subsists between him and any 
other person or persons, unless he has made 
a legal assignment and transfer of his inter- 
est in the invention: now, in this case, it does 
not appear that such an assignment has been 
made. 

2. Whether this is a new and useful inven- 
tion, you must decide. But the question is 
not, whether bells to give alarm or notice are 
new, but whether the use and application of 
them to fire engines, to be rung, not by man- 
ual action, but by the motion of the carriage, 
for the purpose of alarm or notice, is a new 
invention, or improvement of an old one? 
The power of steam is not new, and yet its 
application for propelling boats would be 
considered as such. Nevertheless, you must 
decide, on the evidence, whether the applica- 
tion of these bells to fire engines is new. As 
to the question of its utility, it is proved that 
the plaintiff has received fifty dollars from 
one fire company in Baltimore, for the privil- 
ege of using his invention; and the fire in- 
surance companies of this city, by voting 
sums of money to the Philadelphia fire com- 
pany, on account of their using them, is some 
evidence of their opinion. 

3. This is called, in the patent, an alarm- 
bell; and so it certainly is, so far as it may 
give notice of a fire to the inhabitants, and 
to the members of the company of the engine 
to which they belong. A hose engine may 
as properly be called a fire engine, as any 
other used for extinguishing fire. It is true, 



that the thing for which the patent is grant- 
ed should be truly and fully described in the 
specification; but if this is done, so as clearly 
to distinguish it from all other things before 
known, and so as to enable any person skill- 
ed in the art of which it is a branch, or with 
which it is most nearly connected, to make 
and use the same, it is sufficient— the matters 
not disclosed must appear to have been con- 
cealed for the purpose of deceiving the public^ 
to invalidate the patent. 

4. The last question is, have the defendants 
by the devising or using their bells, violated 
the plaintiff's right? The inquiries under this 
head are— 1st. Are the defendants' bells, as 
used by them, an improvement of the plain- 
tiff's? You have seen and tried both, and 
can decide. 2d. Is it an improvement in the 
principle or in the form? If the former, then 
it is no invasion of the plaintiff's privilege— 
if the latter, it is. 

Verdict for defendants. 
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PARK V. WILMS. 

[1 Cranch, C. 0. 357J i 

Circuit Com;t, District of Columbia. Nov. 
Term, 1806. 

Deposition- Right to Take— Limits of Resi- 
dence — Betosd Jurisdiction. 

1. The court wiU not permit a deposition tak- 
en, de bene esse, to be read in evidence, if the 
witness resides within one hundred miles of 
the place of trial, although his residence is out of 
the District of Oolambia. 

[Cited in Woods v. Young, Case No. 17,99:1 j 
Lewis v. Mandeville, Id. 8,326.] 

2. A deposition taken and filed by the defend' 
ani^ may be read in evidence by the plaintiff, 
upon proof that the witness is beyond the juris- 
diction of the court. 

Special action on the case [by Park's ad- 
ministrator against Willis]— plea, not guilty. 
On the trial, the defendant objected to the 
reading of a deposition, because It did not 
appear that the witness might not attend 
personally. The residence of the witness 
was agreed to be at Fredericksburg, fifty 
miles only from Alexandria. No subpoena 
had been issued for him. 

TBtEJ COURT refused to permit the depo- 
sition to be read. See Voss v. Luke (July 
Term, 1806) [Case No. 17,014]; Woods v. 
Young (July Term, 1806) [Id, 17,994]; Lewis 
V. MandeviUe [Id. 8,826]. 

The plaintiff then offered to read a deposi- 
tion of John Hand, taken by the defendant, 
and filed in the cause, after having proved 
that Hand sailed for Philadelphia about 
three weeks ago, and had not returned. 
No subpoena had been issued for him. 

THE COURT permitted it to be read, 

1 [Reported by Hon. William Cranch, Chief 
Judge.) 
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PARK V. WILLIS. 

[2 Craneh, 0. 0. 83.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1813. 

Blavert — Action fob Carbtinq Slave Away — 
Virginia Statute — Adthoritt from Owner. 

By the Virginia law of 25th January, 1798, 
§§ 6, 7, a master of a vessel is liable to the own- 
er of a slave for his loss, if he takes the slave out 
^f the county of Alexandria, in the District of 
CJplumbia, without a written authority from his 
X)wner, or a compliance with the other requisites 
xif that act; and a general hiring to the de- 
fendant for eleven months, without any limita- 
tion as to the nature or place of his employment, 
is not such a permission as the act requires, al- 
though the plaintiff knew that the defendant's 
x>ceupation was that of a master of a vessel, 
and the slave was a seaman. The person to 
whom the slave i& hired is not the owner within 
the meaning of the statute. 

This was an action on the case founded np- 
^n the Virginia laws of December 17, 1792, 
p. 192, § 50, and January 25, 1798, p. 374, §§ 
S, 7; by the first of -which it is enacted that 
no master of a vessel shall transport out 
xit the commonwealth -any servant or slave 
without the consent or permission of the 
person to whom such servant or slave doth 
^f right belong, upon penalty of §150 for a 
servant, and §300 for a slave; one moiety 
to the commonwealth and the other to the 
.owner; and such master shall moreover be 
liable to the suit of the party grieved, at the 
common law for his damages. By the act 
.of 2oth January, 1798, it is enacted, that no 
master of a vessel shall transport, &c., "any 
negro or mulatto," out of the commonwealth, 
on any pretest whatsoever, until he shall 
have produced him before some magistrate, 
&c., and lodged a description of the negro 
cv mulatto, and. a declaration of the place to 
which he is bound, and a certificate of free- 
dom, &C., or the written dhrection of the 
owner of the negro or mulatto, commanding 
or permitting such master to carry him out 
of the commonwealth; under penalty of 
§500 for every negro or mulatto so carried, 
&c., to be recovered by action of debt by 
iiny person who will sue for the same; and 
such master shall moreover, be liable to. the 
action of the owner of such negro or mulatto, 
&C. The first count stated that on the 25th 
of December, 1802, the plaintiff was the own- 
er of a negro man slave named Anthony, in 
the county of Alexandria, of the value of §500, 
imd the defendant was then and there the mas- 
ter of a certain vessel called the Hope, of 
Alexandria; and the defendant, well knowing 
that the said slave belonged to the plaintiff, 
did on that day transport the said slave in 
his said vessel, out of the District of Colum- 
bia and out of the commonwealth of Virginia, 
to wit, to the city of Philadelphia in the 
state of Pennsylvania, without the consent of 

1 [Reported by Hon. 'William Craneh, Chief 
Judge.] o 
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the plaintiffi. In consequence of which said, 
transportation the said slave ran away and 
absconded at the city of Philadelphia, and was 
totally lost to the plaintiff. The second 
count stated that the plaintiff was the owner 
of the slave, and the defendant was the mas- 
ter of the vessel then lying in the river Poto- 
mac adjoining the coimty of Alexandria; 
that the defendant weU knowing, etc., trans- 
ported said slave out of the District of Colum- 
bia, and out of the commonwealth of Vir- 
ghila, to wit, to the city of Philadelphia, in 
the state of Pennsylvania, without having 
produced the said negro slave before any 
magistrate of the county adjoining which the 
said vessel lay, and without having lodged 
with any such magistrate a description of the 
said negro, his name, probable age, and al- 
leged place of birth, and a declaration of the 
place or port to which the defendant was 
boimd, and without having produced to any 
such magistrate any certificate of freedom 
granted to the said negro, or the written di- 
rection of the plaintiff, commanding or per- 
mitting him to carry the said slave out of 
the District of Columbia or commonwealth 
of Virginia,— in consequence of which said 
transportation, the said slave absconded and 
was totally lost to the plaintiff, contrary 
to the statute in tliat case made and provided, 
whereby the plaintiff was injured and sus-x 
tained damage to the amount of §700, and 
therefore he brings suit. 

The jury, in a special verdict, found the 
following facts: That the defendant, on the 
29th of January, 1802, hired the, plaintiff's 
negro slave Anthony, in Alexandria, in the 
District of Columbia, by the following writ- 
ten agreement: "I have, this 29th of January, 
1802, hired of James Wilson, agent of James 
Park, a negro man named Anthony, from, 
this time until the 1st day of January, 1803, 
eleven months and two days, for §110, and 
to furnish the said negro with every thing 
necessary except his clothing and taxes, and 
which sum I promise to pay to the said James 
Wilson in quarterly payments, as witness my 
hand and seal this 29th day of January, 1802, 
Abel Willis. Attest: Rob't Compar, Jr." 
They found no restriction as to the defend- 
ant's right of employing the slave, or taking 
him out of the District of Coltmibia, or state 
of Virginia. They found that the defendant 
did transport him from the town of Alex- 
andria, in the sloop Hope, whereof the de- 
fendant was master and owner, into the city 
of Philadelphia, in the state of Pennsyl- 
vania, where the slave made his escape 
before the expiration of the term for 
which he was hired. That the defendant 
used due diligence in endeavoring to recover 
the slave; but he was never recovered, and 
is lost to the plaintiff. That the defend- 
ant had, previous to the hiring of said slave, 
been in the habit of trading to Philadelphia, 
in the sloop Polly, but having sold his in- 
terest in that vessel, he purchased the said 
sloop Hope, took the command of her, and es- 
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tablisbed her as a packet between Alexan- 
dria and Norfolk, and afterwards made two 
voyages in lier to Philadelpliia, in the last 
of which the said slave made his escape. 
That the defendant did not produce the said 
negro slave before a magistrate nor lodge 
a description, etc, nor produce a written di- 
rection from the owner, etc., as required by 
the act of the 2oth of. January, 1798. And 
if the law be for the plaintiff, they assessed 
his damages at §453; but if for the defend- 
ant, etc. 

Upon this special verdict, after it had been 
amended by consent, TBffiJ COURT (TBDRUS- 
TON, Circuit Judge, absent) was of opinion 
that the law was for the plaintiff, and ren- 
dered judgment accordingly. 

There had been several previous attempts 
to obtain a verdict in the cause, but the ju- 
rors could not agree. On Saturday, the 2d 
of December, 1809, the Jury having been out 
all night, came into court, and requested the 
instruction of the court, whether, under the 
act of 1798, p. 374, % 6, the defendant was 
not liable if he took the slave out of Virginia 
without a written authority, or a compliance 
with the other requisites* of that act; and 
whether the written agreement for the hire 
of the negro was such a written authority as 
the 6th section of that act requires. 

Mr. Jones and B. J. Lee, for plaintiff. 

O. Lee and Mr. Taylor, for defendant. 

THE COURT instructed the jury that the 
defendant was liable in the case stated by 
them, and that the written agreement was 
not such a written peirmission as the act re- 
quires. 

That jury could not agree, and were dis- 
charged "bj consent. The cause came on 
again before another jury, at July term, 
1811, when THE COURT (THRUSTON, Cir- 
cuit Judge, absent) refused to instruct the 
jury that a general hiring by the defendant 
authorized him to carry the slave to Phila- 
delphia, and refused to Instruct them that if 
the course of the defendant's business was 
known to the plaintifiE's agent at the time 
of the hiring, it authorized the defendant 
to take the slave out of the state of Virginia. 
And also refused to instruct them that the 
defendant, by the hiring, became the owner 
of the slave for the term for which he was 
hired. 

The same opinions and instructions were 
given upon the last trial, and bills of ex- 
ceptions were taken, but no writ of error was 
prosecuted. 



Case liTo. 10,718. 

PARK BANK v. NICHOLS. 

[See National Park Bank v. Nichols, Case No. 
10,047.] 



PARKENHORN (BARKER v.). See Case 
No. 993. 



Case ]Sro. 10,719. 

In re PARKER et al. 

[6 Ben. 286.] i 

District Court, E. D. New York. Dec, 1872. 

BANKRUPTCr — Prefehred Debts — Taxes. 

' Bankrupts occupied land under a lease, in 
which they covenant to pay the taxes on the 
land. They failed o pay them, and the lessors 
paid them: Seld, that lie lessors were not en- 
titied to claim the amount of such payment, 
as a preferred debt, under the 28th section of 
the bankruptcy act [of 1867 (14 Stat. 580)]. 

# • 
[In the matter of Parker & Peck, bank- 
rupts,3 

BENEDICT, District Judge. I am of the 
opinion that the payment by the petitioners 
of taxes and assessments on their own land 
gives them no ri^ht to claim that amount 
out of the bankrupt's estate as a preferred 
debt under section 28 of the bankruptcy act, 
notwithstanding the fact that the bankrupts 
were the occupants of the land imder a 
lease in which the lessee covenanted to pay 
a yearly rent, and "all such taxes, water 
rents and penalties as shall during said 
term grow due and payable out of said de- 
mised premises." -The failure by the lessee 
to perform this covenant gave the lessors .a 
right of action from the breach thereof, and 
nothing mora The prayer of the petition- 
ers that their demand be declared entitled 
to be paid out of the estate of the lessee, in 
preference to the other creditors, must, 
therefore, be denied. Upon being properly 
proved, their demand is, however entitled to 
share with the other creditors of the lessee 
in the distribution of his estate. 



Case M"o. 10,720. 

In re PARKER. 

[4 Biss. 501.] 2 

District Court, N. D. Illinois. June, 1868. 

Bankrxjptot— Grounds for Refusing Discharge 
— Debts not Scheduled — Intention. 

A discharge will not be withheld from a bank- 
rupt for not scheduling property in which he did 
not at the time know that he had a substantial 
interest. There must be an intention to conceal 
the property. 

In bankruptcy. Application for discharge. 
Attorneys for creditors objected that the 
bankrupt [Renslow S. Parker] had not sched- 
uled certain interests in personal property 
belonging to his wife before marriage, but 
which they claimed vested by marriage in 
the husband. The marriage was in 1859, at 
which time the wife had about 51,500 in 
cash in her own right, and which came into 
his hands soon afterward, and before the 
passage of the act of 1861. This money he 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission,] 

2 [Reported by Josiah H. Bissell, Esq., and 
here reprmted by permission,] 
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bad used from time to time as his wife's and 
for her benefit 

DBUMMONJ), District Judge. The lan- 
guage of the law is, "or if he has concealed 
any part of his estate or effects, or any boclis 
or writings relating thereto." • Does not that 
mean if there was the intention to cover up 
and conceal property, that the will must 
have taken part in the effort to conceal? 
Suppose this man fairly believed, in good 
faith, that he had not a good right to this 
property, but that the right was in his wife, 
whereas, in fact he had the title, what then? 
It might well happen that a man would 
have title to property that he would know 
nothing about. I apprehend that if he did 
not schedule it, that would not prevent his 
discharge in bankruptcy. The assignee can 
claim the property. The facts as they ap- 
pear in evidence are these: He was married 
in 1859. At the time of his marriage his 
wife had §1,500 in her own right. This came 
into his hands, subject to. his control, hi a 
year after the marriage, apparently before 
the act of 1861 (1 Gross' St c. 69a) In relation 
to married women's property went into op- 
eration. He had used this fnoney or proper- 
ty from time to time as his wife's,— that is, 
for her benefit That he kept it thus, en- 
tirely distinct in all instances from his own 
property, is his own statement, corroborated, 
to some extent, by that of his wife; that 
when he has operated with it he has operat- 
ed with it as her money; that he did not 
make any entries in relation to it,— which, 
by the way, I think he ought to have done,— 
but he always kept it distinct and separate; 
that he turned this property or money into 
assets of various kinds, as bonds or stodis, 
or anything of that sort, which was evi- 
denced on papa: of various kinds; that he 
turned them over to his wife as her property, 
and when he wanted to use them again, for 
the pmrose of making some other transac- 
tion, he took them and used them in the 
same way he had previously used the money; 
that, operating m this way for a series of 
years, this fund had accumulated some few 
thousand dollars, and, after it had thus ac- 
cumulated,— the intent and motive of both 
parties, as they say, being, to appropriate it 
to the purchase of a home for themselves,— 
they purchased property on Wabash avenue, 
for which they paid about $4,500 cash, the 
whole purchase price being §9,000. 

There may be a very important question, 
and one, perhaps, not entirely free from diffi- 
culty, as to the interest of the bankrupt in 
that property. The ordinary rule undoubt- 
edly is, or was before the act of 1861, in this 
state, that the marriage of a woman trans- 
ferred by operation of law all her personal 
property to him. But, as I understand this 
law, hi order to prevent the discharge in 
bankruptcy (because it will be recollected 
that we are not deciding whether any inter- 
est in this property belongs to the assignee 
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or not, but whether the bankrupt has con- 
cealed this property) there must have been 
on his part a voluntary concealment of prop- 
erty; that is to say, he must have had the 
property, knowing that he had it, and he 
must have concealed it The language of 
the law means to hide, to secrete. I appre- 
hend that there can. be no doubt that where 
a man owns property of which he has- no 
Imowledge, as often happens, that the fact 
that he did not put it in his schedule would 
not prevent his discharge. There being no 
other ground of opposition, the discharge will 
be issued. 

Consult In re- Shoemaker [Case No. 12,799], 
and notes to same. 



Case 3Sro. 10,7S1. 

In re PARKER et al. 
rSee 11 Fed. 397.] 



Case Wo. 10,7SS. 

In re PARE3JR et aL 

[1 Pa, Law J. (1842) 370.] 

District Court, E, D. Pennsylvania. 

BANKRUPToy— Debts of Fiduoiaet Chabacteh— 
Pkoddction of Books. 
[In the case of a voluntary application by a 
debtor for the benefit of the act, the court if 
desired by a creditor who asserts that the debt 
due to him has been created in a fiduciary ca- 
pacity, will direct the debtor to produce, even 
before the time for a decree, all boolss and 
papers hnving relation to the debt returned.] 

The applicants in this case returned, in the 
schedule of debts they owed, one to Von 
Werke, which they described as due "on 
notes and money left with us, till convenient 
through the rates of exchange, to draw upon 
for sums or amounts to suit our mutual 
ability or convenience." 

H. D. Gilpin stated to the court that if the 
circumstances of this case could be develop- 
ed, it would appear that the debt thus re- 
turned had been contracted by malversation 
in a fiduciary capacity,— a fact which, by the 
first section of the act, would deprive the ap- 
plicants of a decree; and, in order tharlie 
might more easily show the origin of the debt, 
he would ask the court for an order on the 
petitioners to produce, before the commission- 
ers, all books and papers in their posses- 
sion, having relation to this debt 

The granting of the order asked for was 
opposed by Mr. Mcllvaine, who contended 
that as the law (section 6) enacted that such 
bankrupt shall, &c., be subject to examina- 
tion, the court would not order an examina- 
tion before the applicant was a bankrupt, i. 
e. had been so decreed; that, if the objecting 
creditor alleged that this debt was a fiduciary 
debt, he was, himself, bound to show that it 
was so, and could not call upon the petition- 
er to prove the case for him. But Mr. Gilpin 
having shown, by numerous authorities, that 
the present application was according to 
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analogous casos in equity practice, RAN- 
DALL, District Judge, without much liesi- 
tation, granted the order. 

,-«[,^PT?^ Ti?® following question was ad- 
journed mto the circuit court: "Admitting the 
?-f +1™J^® fiduciary, are the petitioners entitled 
to the benefit of the act?" It was held that 
the petitioner is excluded from the benefit of 
tne act, if tiie public or any fiduciary creditor, 
oppose the decree. Case No. 10,723.] 



Case Xo. 10,723. 

In re PARKER et aL 

CI Pa. Law J. (1842) 370.] 

Circuit Court, E. D. Pennsylvania, 

BANKRuPTcr— Debts of Fiduoiakx Character- 
Discharge— Who MAT Oppose. 
[1. If a voluntary applicant for the benefit, 
occ., owe a debt created in consequence of defal- 
cation as a public officer, or as an executor, ad- 
numstrator, guardian, or trustee, or while act- 
1°^^?^!.^'^'' ^^'^^^ fiduciary capacity, he cannot 
be discharged under the act, even though, besides 
the fiduciary debt, he may owe other debts not 
of a fiduciary character.] 

[2. But the right to object to a discharge is 

fnT^^J^""-^^ ^^"i?^* ''^ *^« P^^ i^ju^ed, whose 
interest it may be not to oppose the di^harge. 
If, therefore, such party do not make objection, 
no other person can.] ' 

The first section of the bankrupt law 
enacts, "that aU persons whatsoever, &c., 
owing debts which shall not baye been cre- 
ated in consequence of a defalcation as a 
public officer, or as eseeutor, &c., &c., or 
while acting in any other fiduciary capaci- 
ty," shall be entitled, &c. The applicants 
In this case owed some debts which it was 
admitted were of an ordinary character, 
but among their debts was likewise one 
which had been created while acting in a 
fiduciary capacity. The clause of the act 
in question, has received different construc- 
tions. In one district it has been held that 
where a debtor owes fiduciary and other 
debts, he may receive a limited discharge, 
L e., a discharge from all debts except those 
of a fiduciary character. In another dis- 
trict, that though a certificate, general in its 
terms, would be given, yet that even such a 
discharge would not be a bar to a suit on 
the fiduciary debt. In consequence of the 
obscurity of the language of the enactment, 
and this diversity of decision, his honor. 
Judge Randall, adjourned the question into 
the circuit court in the following form: "Ad- 
mitting the debt to be fiduciary, are the pe- 
titioners entitled to the benefit of the act'" 
[Case No, 10,722.] 

The ease was argued, at length, by H. D. 
G-ilpin, Esq., against the right to a dis- 
charge, and by Mr. McUvaine on the other 
side. The latter gentleman, relying prin- 
cipally on the words of the act [of 1841 (5 
Stat 440)], "owing debts which shall not 
have been contracted, &c., while in a fidu- 
ciary capacity," contended that as the peti- 
tioner owed debts of an ordinary sort as 
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well as one of a fiduciary character, that 
their case came within the language of the 
act, and that they were accordingly entitled 
to a discharge. But the court decided oth- 
erwise. 

BALDWIN, Circuit Justice, said that, evi- 
dently, the law meant to make some dis- 
crimination between the two classes of debt- 
ors; but that if a debtor owing debts cre- 
ated by breach of fiduciary duty, could, by 
merely contracting another debt not of that 
character, bring himself on a footing with 
the honest debtor, the provision of the law 
was practically without power; that the 
first section derived some light from the 
fourth section, which, in the proceeding by 
the creditor, deprived a debtor of a certif- 
icate of discharge, in case, after the passage 
of the act, he shall have applied "trust 
funds of his own use," and that on the 
whole, the object of the law, the interest of 
pecuniary morals, as weU as sound public 
policy, forbade the court, unnecessarily, to 
give to the law a construction which ex- 
tended to the public defaulter, and to the 
violator of private trusts, the humane privi- 
leges deserved by none but the meritorious 
The court was clear, that there could be no 
such thing as either a partial certificate, or 
a general certificate with a partial effect; 
for that by the terms of the act (section 4) 
the discharge when duly granted, is "a full 
and complete discharge of all debts, con- 
tracts, and other engagements of such bank- 
rupt,- which are provable under the act; and 
shall be and may be pleaded as a fuU and 
complete bar to all^ suits brought in any 
court of judicature* whatever." The an- 
swer to the question propounded by the dis- 
trict court, accordingly, was, that such peti- 
tioner is excluded from the benefit of the 
act, if the public or any fiduciary creditor 
oppose the decree. 

T,,'^^^!'- A Case of McCrea [unreported], 
Ju^e Randall stated that the court considered 
in the foregoing case, that the party injured 
was the person for whose benefit this provision 
was niade, and that therefore such party was 
the only one who could oppose the application: 
V ^*V^*l'^'^'^^'°.^^5'' ^^ thinking it more for his 
benefit to waive opposition, such party chose 
to do so, other creditors could not make the 
objection. 



Case K"o. 10,7S4. 

In re PARKIEJR et al. 

[5 Sawy. 58; i 18 N. B. R. 43,] 

District Court. D. Oregon. Jan. 12, 1878. 

Baskruptot -Exemptions- Oregoit Statute- 
Wagon AND Team— ESOHAKGE. 

1. A bankrupt is not entitled to a wagon and 
team as exempt from the operation of the bank- 
rupt act [of 1867 (14 Stat. 517)], under seSon 
14 th^eof, and section 279, subd. 3, of the Ore- 
gon CiviT Code, unless he personally follows 
some trade, occupation or profession, to the 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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carrying on of whieli such wagon and team is 
necessary; nor unless he habitually earns his 
living hy such trade, occupation or profession. 

2. The business of mere buying and selling or 
directing or employing the labor of others, is not 
a trade, occupation or profession within the stat- 
ute; the statute was made for the benefit of 
those who live by their own labor and require 
therefor the use of some of the articles enumerat- 
ed therein, 

3. An insolvent person exchanged five hun- 
dred doUais' worth of wheat for a wagon and 
team, with a view to claiming the latter as es- 
■empt from the operation of the bankrupt act 
Edd. that under sections 5129 and 5046 of the 
bankrupt act. the transaction was void, and the 
title to the wheat vested in the assignee- Sem- 
ble, that the assignee may elect to take the 
wagon and team as the price or value of the 
wheat, and thereby affirm the exchange. 

In liaiikCTiptey. Exceptions to assignee's 
report setting apart property to the taiikrupt. 

E. S. Strahan, for bankrupt, 
M. W. Fechheimer, for assignee; 

DBADY, District Judge. On June 5, 1877, 
Allen Parker, of Albany, was adjudged a 
Tiankrupt upon his own petition filed upon the 
same day. The bankrupt excepts to the re- 
port of the assignee concerning properly set 
apart under section 14 of the bankrupt act, 
Tiacause there was not set^ apart to him a cer- 
tain wagon, team and harness, belonging to 
the estate, of the value of five hundred dol- 
lars. The bankrupt alleges that at the date 
^f the adjudication "he was engaged in the 
business of fanning, hauling and storing 
grain and general jobbing and hauling in 
Linn county, * * * and that by said busi- 
ness he habitually earned his living; and that 
3. wagon and team were and are necessary 
to enable him to carry on his said occupa- 
tions;" that at the date aforesaid he "owned 
a wagon, team and harness" of the value of 
five hundred dollars; and then and still uses 
the same in his business by which he habitu- 
ally earned and now earns his living, and 
that the same was and is necessary for that 
purpose. The assignee denies that the bank- 
rupt at the date of the adjudication was en- 
gaged in any business other than that of a 
warehouseman as a member of the firm of 
Parker & Morris, and alleges that the bank- 
rupt a few days before filing his petition in 
"bankruptcy, and with the intent to commit 
a fraud upon the bankrupt act, p'urehased 
said wagon and team with the design of 
claiming it as exempt xmder the bankrupt 
act 

From the evidence it satisfactorily appears 
that at the time of the adjudication the bank- 
rupt owned a farm near Albany, and was al- 
so a partner in a wheat warehouse at that 
place. In the fall of 1876 he rented the 
farm, and from thenceforth, until the filing 
of his petition in bankruptcy his only busi- 
ness was that of a warehouseman. In March, 
1877, the bankrupt was aware of his insolven- 
cy, and contemplated going into bankruptcy 
unless an arrangement could be made with 
his creditors. About May 1, the bankrupt, 



under advice of counsel, purchased the prop- 
erty in question from his father-in-law with 
wheat due him in the October following, for 
the express purpose and with the design of 
claiming the same as exempt from the oper- 
ation of the bankrupt act It also appears 
that after the pm-chase of the team it was 
used more or less by the adult son of the 
bankrupt in teammg about Albany, he re- 
ceiving his board from his father and allow- 
ing him two dollars per day of the proceeds, 
which were about three dollars, for the use 
of the same. 

Under said section 14 the assignee set apart 
to the bankrupt about three hundred dollars 
worth of property; and it is now claimed that 
this wagon and team are also exempt un- 
der the provision of said section, which ex- 
cepts from the operation of the act all prop- 
erty exempt from execution by the law of 
this state; namely, section 279, subd, 3, of 
the Oregon Civil Code, which, among other 
things, provides that -"the tools, implements, 
apparatus,, team, vehicle, harness, or library 
necessary to enable any person to carry on 
the trade, occupation, or profession by which 
such person habitually earns his living^ to 
the value of four hundred dollars," shall be 
exempt from execution. 

In any view of the matter it is plain that 
all this property is not exempt from the oper- 
ation of the act, because it is of the value of 
five hundred dollars— one hundred dollars 
more than the law allows. But if the bank- 
rupt is entitled to a team, harness and wagon 
of the value of four hundred dollars, and 
there is none belonging to his estate of only 
that value, I suppose so much of this as does 
not exceed that sum may be set apart to him. 
Upon these facts does it appear that the 
bankrupt, at or shorliy before the filing of 
his petition in bankruptcy, was a person who 
habitually earned his living at an occupation, 
which the possession of this team was neces- 
sary to enable him to follow or "carry on?" 
In an able argument, citing numerous author- 
ities on the subject of exemptions, counsel 
for the bankrupt maintains that he was. But 
none of these cases arose under a statute like 
that of Oregon. Under this statute the per- 
son claiming the exemption must habitually, 
.not occasionally, now and then, earn his liv- 
ing, not merely some of it, by some trade, oc- " 
cupation, or profession. The word business 
is not in the statute. In this respect it does 
not appear to have been made for the benefit 
of those who do not live by their own labor, 
and therefore do not require the use of the 
particular articles enumerated therein. The 
mere business of buying and selling, or di- 
recting or employing the labor of others, 
does not appear to be within its scope. The 
pursuit must be one which in some way in- 
volves the personal labor and skill of the 
debtor, and the article claimed as exempt 
must be something which is necessary— suit- 
able and convenient, to say the least— to en- 
able him to follow and carry it on. 
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In this case the debtor's occupation was 
that of a warehouseman. True, he also 
owned a farm, hut he was not engaged in 
farming since January 1, 1877; and it is quiet 
doubtful whether he had followed the occupa- 
tion of a farmer for the three years in which 
he had been engaged in the business of a 
warehouseman. Now, while a warehouseman 
may own and employ teams in hauling wheat 
to and from his warehouse, or otherwise, it 
is not necessary for him to do so to enable 
him to carry on such business. The busi- 
ness of a warehouseman consists in receiving, 
storing and delivering grain— not in teaming. 
A lawyer, doctor or minister may own teams 
and employ them, but that fact does not of 
itself make either of them a teamster, or a 
person who habitually earns his living as a 
teamster and by means of a team. Nor do I 
thing the business of a warehouseman is a 
"trade, occupation, or profession" within the 
meaning of the statute, so as to entitle a 
person engaged in it to claim any tools, im- 
plements, or other things as exempt from ex- 
ecution. His warehouse, and grounds are the 
things used in carrying on his business, and 
they are not within the category of property 
which may be claimed as exempt. The bank- 
rupt simply owned this team, and hired it 
to his adult son, who gave a certain share 
of his earnings with it for the use of it. He 
did not thereby betome a teamst^, although 
the profits derived from such ownership and 
employment may have been employed to the 
support of his family. And if upon the evi- 
dence it should be concluded that the bank- 
rupt, instead of hiring this team to his son, 
hired the son to drive the team, the differ- 
ence would not change the legal effect of the 
transaction; still the bankrupt would not be 
a teamster, or habitually earn his living by 
the use of a team. 

In Brusie v. Griffith, 34 CaL 302, a case in 
its leading features like this, and arising im- 
der a statute very similar to that of Oregon, 
it was held that "in the sense of the statute, 
one is a teamster who is engaged, with his 
own team or teams, in the business of team- 
ing; that is to say, in the business of hauling 
freight for other parties for a consideration, 
by which he habitually supports himself and 
family, if he has one. While he need not, 
perhaps, drive his team in person, yet he 
must be personally engaged in the business 
of teaming habitually, and for the purpose of 
making a living by that business. If a car- 
penter or other mechanic, who occupies his 
time in labor at his trade, purchases a team 
or teams, and also carries on the business of 
teaming by the employment of others, he does 
not thereby become a teamster in the sense 
of the statute. So of the miner, farmer, doc- 
tor, and minister." I do not think the bank- 
rupt is entitled to the exemption under the 
statute. 

It is also claimed by the assignee that the 
purchase of this property under the circum- 
stances was a fraud upon the bankrupt act 



(Rev. St. § 5129), and therefore void; citing 
In re Wright [Case No. 18,067] ; In re Booth- 
royd [Id. 1,652]; In re Lammer [Id. 8,031]. 
There is no doubt but that the transaction 
comes within the prohibition contained in 
said section. At the time of the purchase 
the bankmpt was insolvent, and it was made 
with a view of preventing the wheat ex- 
changed for the team from coming to his as- 
signee and to prevent the same from being 
distributed under the bankrupt act. By ex- 
changing the former for the latter, which he 
hoped- to retain as exempt from the operation 
of the act he intended and expected to pre- 
vent five hundred dollars of his property from 
coming to his assignee in bankruptcy, and 
thereby deprive his creditors of that amount 
to his own gain. But the transaction being 
void because contrary to section 5129 afore- 
said, it would follow that no title or interest 
passed by it, and therefore the wheat re- 
mained the property of the bankrupt and 
passed to his assignee, as provided in section 
3046, Rev. St., which declares that "all prop- 
erty conveyed by the bankrupt in fraud of his 
creditors" shall vest in the assignee. And it 
may be that the assignee may affirm the ex- 
change by electing to take the property re- 
ceived by the banlirupt in exchange for the 
wheat, as the price or value thereof. The 
.exception to the action and report of the as- 
signee is overruled. 

[Subsequently a mortgage given by Allen 
Farker to one Irvine was adjudged a fraudu- 
lent preference. 11 Fed. 397-] 



PARKER (ATI/ANTIO GIANT POWDER 
CO. v.). See Case No. 625. 



Case M-o. 10,7S5. 

PARKER V. BAMKER. 

[6 McLean, 631.] i 

Circuit Court, S. D. Ohio. Oct Term, 1855. 

Patents — Pleading — Failure to Answer— Dam- 
ages — ^Profits. 

1. When no answer is made to an alleged in- 
fringement of a patent, the charge is admitted. 

2. One-fourth of the proceeds being estimated 
as the profits of the mill, the damages were esti- 
mated at that amount. 

This is an action for damages, by the 
plaintiff [Zebulon Parker, against Thomas 
Bamker], for the infringement of plaintiff's 
patent, in using his percussion water wheel 
for miUs, etc. No plea being filed, the charge 
in the declaration was admitted. A witness 
being sworn, proved the use of the wheel 
three months in the year; that 3,000 feet of 
plank would be sawed in a day, and he esti- 
mated one-fourth of the proceeds for the ex- 
pense of the mUl, one-fourth to keep the 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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mill in repair, one-fourtli for the hire of a 
sawyer, and the other fourtli for profit, wMcli 
amounted, in five years, to the sum of §460, 
for wMcli the jiiry found a verdict. Judg- 
ment. 

Several other cases were decided on the 
same principle. 

Mr. Stanhery, for plaintiff. 

[For other cases involving this patent see' 
note to Parlcer v. Hatfield, Case No. 10,736.] 



Case Wo. 10.726. 

PARKER V. BIGLBR et al. 

CL Fish. Pat. Cas. 285; i 14 Leg. Int. 180.] 

Circuit Court, W. D. Pennsylvania. May, 1857. 

Patents— Costs— Expense of Making Models— 
li'EES for Serving Rule— Witness— At- 
tendance Ain> Mileage. 

1. The espense of making or procuring models 
can not he included among the taxable costs, 
nor can models properly be classed as "exempli- 
fications," under tha act of February 26, 1853 
XIO Stat 161]. 

[Cited in Spaulding v. Tucker, Case No. 13,- 
221; Ethridgo v. Jackson, Id. 4^1; Hun- 
tress V. Epsom, 15 Fed. 733; Wooster v. 
Handy, 23 Fed. 62.] 

2. The marshal is not entitled to fees for serv- 
ing a rule to plead. 

[Cited in Spaulding v. Tucker, Case No. 13,- 
221; Bthridge v. Jackson, Id. 4,541.] 

3. If a witness he summoned in several suits 
brought by the same plaintiff against different 
defendants, he is entitled to his attendance and 
mileage in each case. 

[Cited in Wooster v. Handy, 23 Fed. 64; 
Young V. Merchants* Ins. Co., 29 Fed. 275; 
Archer v. Hartford Fire Ins. Co., 31 Fed. 
662; The Vernon, 36 Fed. 117.] 

4. When a witness lived without the state and 
within one hundred miles of the place of trial, 
by an air-line, but the marshal traveled one 
hundred and sixty miles to serve him, the mar- 
shal can be allowed mileage for one hundred 
miles only. The court can not assume an air- 
line for jurisdiction and a zig-zag for mileage. 

[Cited in Spaulding v. Tucker, Case No. 13,- 

221; Haines v. McLaughlin, 29 Fed. 70; 

The Vernon, 36 Fed. 116; Burrow v. Kan- 

, sas City, FL S. & M. R. Co., 54 Fed. 282.] 

This was a motion [by Zebulon Parker] to 
retas a bill of costs, upon exceptions filed by 
the defendants [William Bigler, William 
Powell, and John F. Weaver]. The first ex- 
ception was based upon the fact that the 
court (Irwin, J.) had at a former term made 
an order appointing a mechanic to make 
models of the wheels used in defendants' 
mill, and authorizing him to enter said mill 
for the purpose of obtaining measurements, 
etc. This order had been executed, and three 
tin models were produced and used as evi- 
dence upon the trial of the cause. The ex- 
pense of examining the mill, and of making 
these models was taxed in the bill of costs. 
The other exceptions are sufficiently explain- 
ed in the opinion of the court. 

I [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



J. B. Sweiteer and S. S. Fisherj for plain- 
tiff. 

R. C. G. Sproul, J. H. Hamilton, and G. P. 
Hamilton, for defendants. 

GRIER, Circuit Justice. 1. The first ex- 
ception is to a charge for making models of 
defendants' mill wheels in order to show 
the infringement of the plaintiff's patent, $36. 

It' is alleged that the act of 26th Februaiy, 
1853, "to regulate fees and costs," proposes 
to define what shall be hereafter the fees or 
compensation to be allowed to attorneys, 
marshals, witnesses, jurors, commissioners, 
and printers, which shall be taxed and allow- 
ed, and not to define absolutely what ex- 
penses of trial may be recovered from the 
losing party as costs of suit. Hence it is 
contended that this charge is not excluded 
by the enumeration of persons whose fees 
are limited by this act, and the expense in- 
curred for models being necessary for the 
information of the court and jury should be 
paid by the losing party, as part of the "ex- 
pensa litis." This may be true in a court of 
chancery where the decree may include any 
expenses which have been necessarily incur- 
red in the suit, for the information of the 
court and in order to a just decision of the 
cause. These may be imposed on either par- 
ty or both as the conscience of the chancel- 
lor may dictate, yet, in courts of law no such 
discretion is given to the court At common 
law no costs were allowed to either party be- 
fore the statute of Gloucester (6 Edw.. I. c< 
1), and since that time only such as are called 
legal taxed costs. These are usually defined 
by statute, and, however far they may fall 
below the actual expenses Incurred by the 
litigant, yet it is aU the law aUows as "ex- 
pensa litis." See Day v. Woodworth, 13 
How. [54 U. S.] 372. 

The act of congress defines the fees and 
expenses which are taxable as costs, to be 
"the bill Qf fees of derk, marshal, and at- 
torney, and the amount paid printers, and 
witnesses, and lawful fees for exemplifica- 
tions and copies of papers necessarily ob- 
tained for use on the trial." 

Models are not within the category, unless 
we treat them as "exemplifications;" but al- 
though "printers' " biUs seem to be allowed, 
I can not see that carpenters' or tinkers' bills 
have the same favor, or that a model of a 
mill wheel can be called an "exemplification 
or copy of a paper." Whether courts of law 
have the power, which has been exercised 
in this ease, of appointing an artist to make 
models for the use of plaintiffs' case, and 
authorizing him to enter on the defendants' 
premises for that purpose, may well be 
doubted. Where the same court has both a 
law and equity side it is liable to forget some- 
times in which capacity it is acting. In ac- 
tions of ejectment, it has long been the prac- 
tice for the court, at the instance of a party, 
to appoint surveyors to run the disputed 
lines. The expense of such surveys is borne 
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by the party TYho obtains the order, or by 
both parties equally, when they join in the 
request; but it made no part of the taxed 
costs unless such had been the agreement of 
the parties, or some statute provision author- 
ized it. Nevertheless the power of a court 
of law to compel a defendant to permit the 
agents of plaintiff to enter on his propeity 
for the purpose of furnishing evidence of a 
trespass or other tort, though sometimes as- 
sumed by courts, when no objection is made, 
can not be admitted; much less, their power 
to add the expense thereof to the bill of tax- 
ed costs. I know an instance, where, after 
full argument, the court decided they had 
no power to compel a defendant to permit 
artists for witnesses to enter the shaft or 
adit of his coal mine in order to ascertain the 
amount of coal taken from under his neigh- 
bor's land, but instructed the jury to consider 
such a refusal as a confession of the trespass 
and of largest damages, because the defend- 
ant having it in his power to prevent the 
truth from being ascertained, chose so to do. 

The first exception is, therefore, allowed. 

The second exception: 

2. Is to a fee charged by the marshal as 
mileage for serving the rule to plead on the 
defendant, amounting to twelve dollars. 

It is objected to this charge, that the mar- 
shal is allowed to fees only "for the service 
of any warrant, attachment, summons, cap- 
ias, or other writ," and "for travel in going 
only, to serve any process, warrant, attach- 
ment, or other writ," including subpenas, etc. 
It is contended, moreover, that notice of a 
rule to plead should be served on the attorney 
who is in court, and consequently there can 
be no mileage. 

It may be doubted whether a party can be 
ruled to plead, who has not appeared, and is 
not technically in court. It is true we no 
longer proceed to outlawry to compel an ap- 
pearance, but enter judgment in default of 
appearance and plea; but as the fee bill 
gives no fee for services or mileage in case 
of notices under rules of court, the 48th rule 
of court permits notice of all such rules to be 
given by mail. The service by the marshal 
was therefore not official nor necessary. The 
second exception is, therefore, supported and 
the charge disallowed. 

3, The third objection to the bill of costs 
is founded on this fact. The plaintiff has 
set for trial seven actions for infringement 
of his patent, brought against seven several 
defendants, against each of whom he has 
charged fees for subpenaing, and for the at- 
tendance and mileage of the same witnesses. 
When the same witness has been brought 
to court in suits where the parties are differ- 
ent, one can not complain that another has 
paid him, if he has obeyed the process of 
each, and given his testimony when called 
on. But where a witness has been produced 
by the -same plaintiff to give his testimony in 
more cases than one against different defend- 



ants, his right to demand from the plaintiff any 
fees for more than his actual attendance and 
mileage seems more doubtful. The witness 
should have but one remuneration for but 
one service. But on this subject different 
opinions have been entertained by courts, 
and it has been left to legislation and a cor- 
rect construction of the statute on the sub- 
ject. 

The act of congress allows to the party 
entitled to recover as costs, "the amount 
paid witnesses," and if the witnesses have 
a right to demand mileage and daily pay in 
each suit in which they have been sub- 
penaed to attend, by the same party, then 
this charge in the bill of costs is correct. 
The statute says, "when a witness is sub- 
penaed in more than one cause between the 
same parties in different suits at the same 
court, but one travel fee and one per diem 
compensation shall be allowed for attend- 
ance," etc 

The inference from this provision would 
seem to be. that when .the parties are not 
the same, the witness has a right to fees in 
each suit, and cases where the plaintiff alone 
is a party in each suit, are left in the same 
category with those where all the parties 
are different. Such has been, as we are in- 
formed, the construction given to this clause 
in other circuits, and in which we concur. 

4. The fourth exception is to fees of mar- 
shal, for mileage in serving subpenas one 
hundred and sixty miles on persons living 
out of the state. 

The sixth section of the act of March 2, 
1793 (1 Stat 33o), declares that "subpenas 
for witnesses who may be required to at- 
tend a court of the United States, in any 
district thereof, may run into any other dis- 
trict, provided, that in civil cases, the wit- 
nesses living out of the district in which the 
court Is holden do not live at a greater dis- 
tance than one hundred miles from the place 
of holding the same." 

An answer to this objection (which is 
clearly supported by the letter of the pro- 
viso), has been attempted by asserting that 
the witness lives in Guernsey county, Ohio, 
within a hundred miles of Pittsburg, by an 
air-line, but that the marshal had to travel 
one hundred and sixty miles by railroad and 
steamboat to reach his residence. But we 
can not assume two different modes of cal- 
culating distances, an air-line for jurisdic- 
tion and a zig-zag for mileage. 

This exception is supported as to the sixty 
miles, and the marshal is allowed for one 
hundred miles only. If on rendering a ser- 
vice to the plaintiff he has actually traveled 
a greater distance, at his request, the plain- 
tiff may be liable to him for the same, but 
is not entitled to recover it as costs. The 
cleric will retax the bill according to the 
principles stated. 

[For other cases involving this patent see 
note to Parker v. Hatfield, Case No. 10,736.] 
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Case No. 10,7S7. 

PARKER T. BRANT et al. 
[1 Fish. Pat. Cas. 58.] i 
Circuit Court, E. D. Pennsylvania. April, 1850. 
Patents— Injunction— PiiioB Adjudications- 
Patentee's Title— Atekments. 

1. A party who relies upon the verdict of a 
jury, and the judgment of a court of law, for 
the establishment of his title, as a foundation 
of his claim to he quieted in the possession and 
enjoyment of it, and for protecting him against 
infringement by others, must aver, m his biU, 
that such proceedings have taken place, trier, 
Circuit Justice. 

[Cited in American Bell Tel. Co. v. Southern 
Tel. Co.. 34 Fed. 804; Wirt v. Hicks, 46 
Fed. 71.] 

2. On a motion for an injunction, based upon 
prior adjudications in favor of a patent, the 
defendant may show that the titie was not fairly 
in controversy in the cases which professed to 
try it: or that some material fact was then un- 
known, or some apposite argument overlooked; 
and the court, if satisfied that in truth sudi was 
the case, would not hold itself concluded by the 
former adjudications. Kane, District Judge. 

3. But the considerations which would justiftr 
a judge in renewing the discussion of a patentee s 
titie, after solemn hearing and judgment at law, 
should be such as, if presented to his view after 
a trial at law, would have induced him to set 
aside the verdict Kane, District Judge. 

[These were bills in equity by Oliver H. P. 
Parker against J'oseph Bryant and others.] 
These were suits in equity, for the infringe- 
ment of the patent of Zeimlon and Austin 
Parker, [granted Oct. 19, 1829,] more par- 
ticularly described in the case of Parker v. 
Hulme [Case No. 10,740]. Upon a motion 
for provisional injunction against the de- 
fendants, objection "was made that the bills 
contained no averment of prior adjudication, 
to support the application. 

Mr. Titus, for complainant. 

Watts, Mallery &. Penrose for defendants. 

Before GRIER, Circuit Justice, and KANE, 
District Judge. 

GRIER, Circuit Justice. I take this occa- 
sion to say, that the court has no doubt of 
the validity of the complainant's patent. 
That question has been fully settled here, by 
a trial at law, of extraordinary duration, 
and closeness of research. The report of the 
ease of Parker v. Hulme, [supra], by my 
Brother KANE, who presided at the trial, 
and information derived from the affidavits 
and printed works, which have been read on 
both sides, dui*ing the present hearing, as 
well as the acquaintance. of the subject which 
I derived while engaged in the trial of an- 
other case growing out of this patent, leaves 
no doubt on my mind, that the complainant's 
patent is not only valid, but of the greatest 
importance to the country. 

I may add, on the part of both of us, that 
we approached the question without any pre- 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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vious leaning in favor of the rights asserted 
by Mr. Parker, as an inventor, and it was 
only upon a more than usually close scrutiny 
of the facts that we came to the conclusion 
which we now express. 

Indeed, it is a subject of regret that the 
public has been so tardy in acknowledging' 
the merits of the Messrs. Parker as inven- 
tors. Their improvement as described in 
the patent before us, is not less ingenious 
and profound than useful. In France, M. 
Fourneyron received the highest honors and 
most liberal rewards, for introducing into 
use this very improvement, after it had been 
Invented in this country *by the Messrs. Par- 
ker. And it was not until the circulation of 
Foumeyron's paper on Turbines in this coun- 
try, that the public attention was fairly call- 
ed to the valuable improvement of the 
Messrs. Parker. 

Of the infringement by the defendants, the 
court has no doubt. The wheels which they 
use are direct and positive violations of tiie 
complainant's rights, as appears by the affi- 
davits on behalf of the defendants, and the 
models which they themselves have submit- 
ted to the coinrt In point of fact the com- 
plainant has established his right to the in- 
junction which he prays. But I do not wish 
to establish the precedent in this court, that 
a party who relies upon the verdict of a jury 
and the judgment of a court of law, for the 
establishment of his title, as the foundation 
of his claim to be quieted in the possession 
and enjoyment of it, and for protecting him 
against infringement by others, shall omit, 
as the complainant has here omitted, to aver 
in his bill, that such proceedings at law have 
taken place. Without such averment, the 
ground of the action of the court may be mis- 
undei-stood, and the defendant may not be 
properly apprised beforehand, of the case 
which he has to meet In these cases, we 
are the more ready to lay hold of the admis- 
sion, as we feel a reluctance to stop two 
hundred mills from grinding a bushel of 
grain, or sawing a board, without giving the 
defendants a chance of making a settlement 
or compromise. On the other hand, it is by 
no means our intention to compel this com- 
plainant to relitigate his patent, already es- 
tablished at law, against a combination of 
two hundred wealthy mill-owners in this dis- 
trict, who are, as tbese defendants allege, 
using machines of which the model above de- 
scribed is the representation. By an amend- 
ment of his bill, the complainant may over- 
come his present technical difficulty. 

In all this, I am authorized to say, that my 
Brother KANE fully concurs with me. 

The bills having been amended, the motion 
was subsequentiy heard before Judge KAJ^B 
on bill, answer, and affidavits. 

KANE, District Judge. The patent under 
which the complainant claims, Is an ancient 
one, having been issued In 1829, and renew- 
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ed by the commissioners in 1SJ:£. Its cliar- 
acter and history have, on former occasions, 
been investigated in this court very fully; 
the first, on the trial of the ease of Parter 
V. Perkins [Case No. 10,745], at which Judge 
Grier presided, and afterward more at large, 
^ in the case of Parker v. Huime, which was 
tried before me; and recently again, in a 
full court, during the elaborate argument of 
the motion for an injunction against the 
present defendants, before the amendment 
of the bills. These investigations, conduct- 
ed by counsel of the highest ability, with the 
aid of scientific mechanicians, who have no 
superiors anywhere, led the minds of two 
juries, and of both the judges, to the same 
conclusion, namely, that the patent was a 
valid one. It has, therefore, passed into the 
category of those which equity exerts its pre- 
ventive interposition to protect against in- 
fractions. 

Since the motion was last before the court, 
the defendants have filed answers, which, for 
the purposes of the present question, are of 
course to be regarded only as affidavits. 
These deny the novelty of the invention in 
vei-y express terms, and profess also to trav- 
erse the use of it. 

I need not say this mere denial of the com- 
plainant's title, by the defendants, can avail 
them nothing at this time. He is in posses- 
sion, under an ancient right, solemnly con- 
firmed by a public proceeding, in which its 
validity was put in issue, to which the de- 
fendants might have made themselves par- 
ties, if they would, and of which they had 
just the same sort of notice they have of oth- 
er binding acts of the government. His title 
has, moreover, been submitted to the scru- 
tiny of the court in a controversy at law, 
honestly and well contested, and has been 
^ formally established by verdict and judg- 
ment. It is true, that a defendant Is in no 
wise precluded by all this from impugning 
the patent in the appropriate manner and by 
pertinent proofs; but for the present, such 
facts advise us judicially, that the complain- 
ant is in recognized and apparently lawful 
possession under his asserted title. They 
make for him a strong prima facie case; and 
a, court of equity can no more allow third 
persons to disturb his continued enjoyment, 
upon the allegation that his patent can be in- 
validated hereafter, than it will permit tres- 
passers to cut down a neighbor's trees, upon 
offering to prove that he has no title to his 
farm, A patent, vouched as this is, must be 
invalidated before equity will suffer it to be 
violated. 

No doubt, upon an application like this, 
the defendants might show that the title was 
not fairly in controversy in the cases which 
professed to try it— or that some material 
fact was then unknown, or some apposite 
argument overlooked— and the court, if sat- 
isfied that such in truth was the case, would 
not hold itself concluded by the former ad- 
judications. It is safe, however, to say that 



the considerations which would justify a 
judge, at this stage of an equity cause, in re- 
newing the discussion of a patentee's title 
after solemn hearing and judgment at law, 
should be such as, if presented to his view 
after a trial at law, would have induced him 
to set aside the verdict. After-acquired evi- 
dence, of doubtful character or doubtful 
bearing, imputations of collusion, unsustain- 
ed by apparent probability or strong proof- 
views of the evidence, or the law, which, 
however ingenious or original, might have 
been met by new facts, or answered by oth- 
er arguments: these, any, or all of them, 
should hardly be potent enough to deprive a 
patentee of the protection of equity for the 
time. If a verdict for the complainant would 
stand in spite of all that Is now before me, I 
can not call upon him to renew the vindica- 
tion of his long-continued right at an inter- 
locutory hearing. 

But the evidence which has been present- 
ed to me, so far from proving that the ver- 
dicts have be6n erroneous, is not even such 
as to cast a serious doubt on the question of 
novelty. It consists of a printed description 
in "White's Century of Inventions," a book 
published in 1822, of a machine which is sup- 
posed to resemble the complainant's— and a 
deposition of a millwright, Mr. Squiers, who 
saw a machine, many years ago, of which he 
gives a model, that might at first glance be 
supposed to embody the same principle. But 
the device of Mr. White seems to have been 
regarded by its author as a wheel of impact 
and not of reaction: he calls it a wheel of 
"impulse," and refers its efficiency to the ve- 
locity of the "jet" with which the water 
"strikes" against the floats— while the ap- 
pearance of the water in his drawing, as it 
approaches the wheel, and after leaving it, 
shows that, if intended for a reaction wheel 
at all, it must have been among the very 
worst contrived of its class. And the model 
by which Mr. Squiers Illustrates his testi- 
mony—made, he says, by himself— represents 
to me nothing else but a clumsy imitation of 
Parker's machine, in which the principle is 
overlooked, and the proportion between the 
areas of supply and discharge so mutilated 
as to make it absolutely worthless. 

Besides this evidence, I have the expres- 
sion, by the defendants, of a confident beUef 
that the principle of Parker's patent was 
well known before the year 1827, in several 
states of the Union, but by whom, or in 
what parts of those states, is not specified— 
and a reference to two cases in other cir- 
cuits, which were decided, it is said, against 
the patentee. Now, were the cause on its 
trial, the law would not permit me to hear 
evidence of this supposed prior use and 
knowledge of a plaintiff's Invention, without 
a much more definite specification before- 
hand, of place and person. Besides, I have 
not forgotten, that when Parker v. Hulme 
was on trial, we had much evidence of prior 
knowledge of this invention in different parts 
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of tlie United States, and that it was all ex- 
plained away hy other proof, or disbelieved, 
as I thought, properly, by the Jury. I can 
not assign, in anticipation, a higher efficacy 
to evidence which is not yet adduced. As to 
the adjudication elsewhere, the records of 
them are not here; and the verdicts may 
have been very right upon the evidence, or 
the issues, before those courts, and yet be 
■entirely without bearing on the question I 
am to decide. To allow me to repose on 
them for my judicial action as relieving me 
from the influence of the former, or co- 
temporaneous proceedings in this very com*t, 
the cases should come in a form unques- 
tionably authentic, and fully reported. 

The remaining question is, have the de- 
fendants infringed the patent as the com- 
plainant alleges? I have looked through the 
answei-s which they have filed, and I a.m. 
constrained to say, that, whether regarded 
as affidavits merely, or as answers, they do 
not, by any means, meet the bills frankly. 
They deny, it is true, but by inference and 
arguments, or in general terms, not by a defi- 
nite traverse of the substance of the charge. 
They abound in negatives pregnant, follow- 
ing the words of the bill, yet avoiding that 
direct and specific and peremptory contra- 
diction of its import, which the rules of- 
chancery pleading enjoin. Indeed, they ad- 
mit in detail, while denying in formal words, 
and must be understood by the court, in jus- 
tice to the respectable parties from whom 
ihey proceed, as only negativing the use of 
the plaintiff's invention constructively by 
negativing his property in it That is to 
say, they admit that they are using ma- 
chines substantially like his, but they deny 
that he was the first to invent such ma- 
chines; thus resolving the question of use 
into that of title, which I have already con- 
sidered. 

Injunctions accordingly till hearing or fur- 
ther order. 

[For other cases involving this patent, see 
note to Parker v. Hatfield (Case No. 10,736).] 
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Case No. 10,7S8. 

PARKER V. BYRNES. 

[1 LoweU, 539.] i 

District Court, D. Massachusetts. Feb., 1871. 

Stoppaoe in Tbassitct — Impoeted Goods En- 
TEEED roB Warehodse — Acts op Own- 

EBSHIP— LlEX. 

1. It seems, that the seller of imported goods 
does not lose Ms right to stop them in transitu 
-on the failure of the buyer, by the mere fact 
that they have been entered for warehouse, if 
they were not entered by the buyer, and he has 
exercised no acts of ownership over them. 

1 [Reported by Hon. John Lowell, LL. D., 
District Juage, anu here reprinted by permis- 
.sion.] 



2. But where the seller had goods on board 
ship which he sold on four months' credit, and 
took notes for the price, and handed all the 
shipping papers to the buyer, who entered the 
goods and warehoused them in his own name, 
the seller had thereafter no right of stoppage 
nor a lien. 

3. So where the goods, being in a bonded 
warehouse, were sold on like terms, and the 
seller wrote an order of transfer to the buyer, 
which was accepted by the warehouseman, and 
handed all the papers relating to these goods to 
the buyer, and the goods were distinct from all 
other goods of the seller, he retained in law no 
lien or right over tiiem. 

4. It seems, that by the law of Massachusetts, 
a purchase of goods with an intent not to pay 
for them, is voidable by -the seller, and so is a 
sale made upon the faith of any wilful misrepre- 
sentation. Such fraud not found in this case. 

[Cited in Burrill v. Stevens, 73 Me, 400; Oswe- 
go Starch Factory v. Lendrum, 57 lowaj 583, 
10 N. W. 905.] 

Bill in equity by [J. G. Parker] the as- 
signee of Edward Cakes, to ascertain the 
title to certain parcels of salt in bond. Cakes 
had been a well known salt merchant in Bos- 
ton for a great many years, and had dealt 
largely with the defendant [W. B,] Byrnes. 
In December, 1869, the defendant sold Cakes 
three several lots of salt on a credit of four 
months, and took his notes for titte price. The 
first lot had been entered by Byrnes under 
the warehousing acts, and was in the bond- 
ed warehouse of Naylor & Co., on Constitu- 
tion Wharf. The defendant gave Mr. Oakes 
a receipted bill of parcels, the necessary pa- 
pers for getting the goods out of warehouse, 
and an order on Naylor & Co. to deliver "five 
hundred and twenty-five sacks Ashton salt, 
bal. lot ex ship Arcadia in good order," and 
this was accepted in writing by the ware- 
housemen. The defendant afterwards made 
a memorandum on the back of the order that 
storage was to begin about the third of Janu- 
ary, 1870. The second and tihird lots were 
both on board ship, at the time of the sale, 
and were entered and warehoused by Oakes, 
who never removed the goods nor paid the 
duties, and when he stopped payment in 
February the defendant- wrote him that he 
should not complete the sale nor deliver the 
salt, and tendered him back his notes which 
were not accepted but returned by Oakes. 
The defence was that the sale had been pro- 
cured by fraudulent representations by Oakes 
of his commercial standing, and that it had 
never been fully completed. 

T. H. Sweetser and T. Weston, Jr., for 
plaintiff. 

H, W. Paine and T, F. Nutter, for defend- 
ant 

LOWELL, District Judge. The mere fact 
that goods imported from abroad upon the 
order of a buyer have come into the hands of 
, the officers of the customs, and have been by 
them put into a warehouse, the buyer exercis- 
ing no acts ,of ownership over them, has been 
held not to determine the transit Bumham 
V. Winsor [Case No. 2,180]; Donath v. Broom- 



PARKER (Case No. 10,728) 



[18 Fed. Cas. page 1120J 



head, 7 Barr [7 Pa. St.] 301. Nor does tlie 
seller's right depend on the question whether 
the property has passed. In the case of Bar- 
rett T. Goddard [Id. 1,046], cited at the har, 
the lien of the seller -was disallowed, al- 
though the goods remained in his own ware- 
house, because the title had fuUy vested in 
the purchaser. But I tate the modern doc- 
trine to he, that if the buyer stops payment 
before the seller has actually parted with 
possession, though after he has parted with 
the title, if no rights of innocent third per- 
sons have intervened, his lien revives, if he is 
able to give up the note received for the price; 
and that an assignee in ban!truptcy stands in 
this, as in all other cases not involving fraud, 
on the precise footing of the bankrupt him- 
self. Arnold V. Delano, 4 Cush. 33. So that 
if it were true, as assumed by the defendant 
in his letter of the ninth of February, that 
the possession was still in him, he had a lien 
somewhat analogous to the right of stoppage 
in transitu, which he might enforce against 
-the bankrupt, and against the present plain- 
tiff. In the case of the two lots entered, 
and warehoused by Oakes, it is now admitted 
that there was no scintilla of possession left 
in Byrnes. And it seems to me equally clear 
that Oakes was in possession of the Ashton 
salt. The defendant had made over all the 
papers necessary for the withdrawal of this 
salt from the warehouse; the warehouseman 
had agreed to look to Oakes as his principal, 
and the order itself shows that the salt was 
all that remained of a certain* cargo, and so 
must have been separate and distinct from 
all other goods. This was all the delivery 
that the nature of the case required, and Nay- 
lor & Company thereby became the agent of 
Oakes, and ceased to be the agent of Byrnes, 
which is the usual test. HoUingsworth v. 
Napier, 3 Caines, 182; Carter v. Willard, 19 
Pick. 1; Foster v. Frampton, 6 Bam. & C. 
107. In the case of Mottram v. Heyer, 5 
DerSo, 629, it is said by the chancellor that 
the mere entry of the goods by the consignee 
will not put an end to the right of stoppage, 
nor will the storing them by the revenue 
officers for safe-keeping; but he adds that if 
they were warehoused under the direction of 
the consignee in accordance with the acts of 
congress, the delivery would be complete. It 
is argued that the order on Naylor & Co. con- 
tained the implied condition that the duties 
should be paid before delivery, and tliis is 
true. But It was not a condition imposed 
by the seller, and had no relation to the con- 
tract between these parties. The order was, 
in effect, to hold for Oakes as the warehouse- 
man had before held for Byrnes, subject to 
the act of congress which requires payment 
of duties before the removal of the goods out 
of custody. The word delivery, therefore, as 
thus used in argument introduces a fallacy. 
The seller parted with all the possession 
which he had, unconditionally; and the con- 
structive delivery by order and acceptance, 
was a legal equivalent for actual delivery. 



and put an end to all transit, and all lien on 
his part. 

The evidence does not satis^ me that there 
was fraud in the purchase. Byrnes says that 
Oakes told him that his note was good and 
would be paid, and it seems that Oakes must 
at that time have been insolvent No ques- 
tions were asked of Oakes by either side con- 
cerning this representation, an oversight 
which may have arisen form the Irregular 
mode in which the case was prepared, the 
answer having been filed after his deposition 
was taken. But he undertakes to tell all that 
passed between the parties, and his silence 
on this point is to some extent contradictory 
of the statement of the seller. I take it to 
be the law of Massachusetts, which governs 
this contract, that a fraudulent misrepre- 
sentation by the buyer, relied on by the sell- 
er, will avoid the sale. And a purchase of 
goods with a distinct intention not to pay for 
them will have a like effect This doctrine 
has been denied in some other states, but is 
adhered to in this commonwealth. Dow v. 
Sanborn, 3 Allen, 181; Kltae v. Baker, 99 
Mass. 253; Biggs v. Barry [Case No. 1,402]. 
It may be difficult of application, but there 
are eases in which it would apply. If it 
were proved that a merchant, knowing him- 
self to be insolvent, bought goods for the ex- 
press purpose of putting them or their pro- 
ceeds into the hands of a favored creditor, 
and expected thoa to stop payment, the sale 
could be avoided within the meaning of the 
Massachusetts authorities as I understand 
them. This is, in substance, the ground tak- 
en by the defendant; but I am not satis- 
fied that it is made out in evidence. All the 
circumstances of the sale tend to prove that 
Oakes was acting as a buyer usually acts, 
that he made a good bargain, and was tempt- 
ed by the low price; and there is nothing but 
the actual state of his affairs and of his deal- 
ings about this time in the way of paying off 
his friends that has any tendency to establish . 
fraud. He swears that he did not know of 
his insolvency, and did not expect to stop 
payment, and that he was forced into failure 
by the conduct of his brother in holding mon- 
ey, put in his hands for another purpose, as a 
set-off for a large debt due him. Undoubt- 
edly there are circumstances which tend to 
throw suspicion on this transaction with the 
brother; but they are not sufficient to enable 
me to say that the bankrupt's whole conduct 
for two months was fraudulent and that his 
business was kept alive merely to enable him 
to prefer his friends; and to this extent must 
the evidence go before this particular con- 
tract can be set aside on the ground of an in- 
tent not to pay, because as to these particu- 
lar goods there is no evidence whatever that 
he intended to use them as a means of fraud; 
so that this sale can be avoided on that 
ground only if all sales made to the bankrupt 
at or after that time can be avoided. 

As to the misrepresentation, it appears that 
the defendant had dealt with Oakes for 
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years, and had no reason to make any par- 
ticular inquiries, and made none excepting 
casuaUy and in very general terms; and 
■wlien Oakes stopped payment, the rescission 
was demanded on totally different grounds 
witliout any allusion to a misstatement. Tlie 
bankrupt is not asked about it, and mentions 
no inquiries or representations; but does say 
that he had no knowledge of insolvency or 
Intention or expectation of failure. Upon the 
whole, I do not find that there was a fraudu- 
lent misrepresentation made by the buyer and 
relied on ty the seller. If any thing was 
said it was scarcely more than is implied in 
the giving a note on four months, and I am 
not satisfied it was fraudulently said, and it 
seems to have made but little impression on 
the mind of the seller, and not to have been 
recalled even when the failure was made 
known to him. Decree for the plaintiff. 
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Case ITo. 10,739. 

PARKER V. The CALLIOPE. 

[2 Pet Adm. 272.] i 

District Court, D. Pennsylvania. 1806. 

Seamen's Wages— Pkivileoes Supplementabt 

TO THE Shipping Ahtioles. 

1. Embezzlement chdrged on a cook for sdl- 

ing the ship's slush. Enquiry into the custom 

of the port, relative to this article. No custom 

of the port to justify the claim by the ship s 

cook to the slush. Wages decreed. 

[2. Cited in The Warrington, Case No. 17,208, 
to the point that a mariner may recover the val- 
ue of privileges granted him supplemental to 
the shinning articles, and not written .in them, 
thi act of congress of July 20 1790 (1 Stat 131), 
not requiring their insertion.] 

The respondent [Plorimond J. Dusar], the 
owner [of the ship Calliope], allowed the 
claim of wages, but made a charge against 
the libellant for the amount of a quantity of 
ship's slush, valued at seventy-eight dollars 
and upwards, which he alleged the cook had 
embezzled, sold and converted the proceeds 
to his own use. The libellant [Thomas Par- 
ker] proved by a witness, who swore that he 
was present when the agreement was made 
by the captain, that the cook should have the 
slush, in addition to pecuniary wages. The 
cook desired this to be entered on the ar- 
ticles, but the captain said his word was suf- 
ficient, and nothing was inserted but the 
wages to be paid in money; and the witness 
also asserted, that the owner assented. The 
same witness also declared, that the captain, 
after the ship's return, acknowledged the 
agreement with the cook, for the perquisite 
claimed. The clerks in the owner's compting 
house swore that no such conversation took 
place in their hearing, though they were pres- 
ent in the compting-house, at the time of the 
alleged transaction; and one of them was 
active in forwarding the business of shipping 
the men. A witness, who had been a mariner 
on board, on the ship's return from the voy- 

1 [Reported by Richard Peters, Jr., Esq.] 
18FED.CAS. — 71 



age in question swore that the captain at 
Newcastle, on the Delaware, had given ex- 
press permission to the cook to sell the slush, 
alleging, that it was offensive, and the sooner 
it was taken away the better. The same wit- 
ness proves that the cook on the voyage, had 
mentioned, in the presence of or so near to 
the captain, that he must have heard him, his 
right to the slush. He also proves, that the 
cook was for some time sick, and the steward 
performed his duty, and was permitted to 
take and sell the slush, collected in that pe- 
riod. No direct testimony, to discredit the 
libellant's witnesses, was produced; but ob- 
jections to the credit of the first witness, 
were founded on the improbability that the 
agreement should have been made, and the 
clerks not hear it, in -a small apartment No 
imputation was attempted on the character 
or credit of the marhier testifying to the 
transaction at Neweastie, save that the gen- 
eral incorrectness of seamen was hinted at 

An importance was given to this cause, 
by supposing that a general custom of the 
port for allowing the perquisite herein claim- 
ed to all ship's cooks was endeavoured to be 
established. A number of depositions were 
filed and read, disproving this custom, as a 
privilege to be claimed of right,- though often 
allowed to cooks from motives of generosity. 
The danger of the permission was shewn, as 
it gave opportunities to fraud, by encreasing 
the quantity of slush with ship's provisions, 
at the hazard, in long voyages, of producing 
a necessity for short allowance to the crew. 
A point was made that no parol testimony 
could be received, as the article in writing ex- 
pressed no such perquisite as part of the 
agreement 

BY THE COtTRT. I desire that it may be 
understood, that I do not ground my decision 
upon any general custom, by which ship's 
cooks can legally claim the perquisite to 
which the libellant alleges his right Sev- 
eral years ago, I investigated an alleged cus- 
tom, that stewards should, of right, have the 
remnants of cabin stores after the voyage 
ended; and decreed they had no such right. 
There is no such genei'al custom, as that of 
cooks having, of right, the slush; and, there- 
fore, in this case, it can only be claimed un- 
der the special agreement. It appears to me, 
that the shipping articles contemplated by 
the act of congress, do not necessarily re- 
quire these supplementiary grants of addi- 
tional benefits to be inserted. The privileges 
to mates, &e. are never specifically written 
in the articles; which seem only calculated 
for pecuniary agreements. Therefore, parol 
testimony may be given of such extraneous 
matter. 

My decree will be formed solely on the 
point of the alleged embezzlement I should 
have hesitated to have given perfect credence 
to the first witness, who swears to the agrecr 
ment in the owner's compting-house, were 
his testimony not corroborated by the mariner 
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who STvears to the captain's license, con- 
firmatoiy and executory of the agreement 
originally alleged. The captain was the agent 
of the owner; and if he has made an a^ee- 
ment, or given privileges contrary to the 
owner's interest, or instructions, he is re- 
sponsible. The cook cannot be charged with 
embezzling an article carried away and sold 
by the express license of the master. Here 
are two affirmative witnesses, swearing ex- 
pressly to the point of an agreement, and a 
posterior ratification and license. These wit- 
nesses I am legally bound to admit in proof. 
I cannot, reject them as unworthy of credit, 
from any general prejudice, which it is my 
duty not to indulge. 

"Wages decreed to the libellant, amounting 
to one himdred and fifty dollars, with costs. 



Case No. 10,730. 

PARKER V. OARTZLER. 
[5 McLean, 4.] i 
Circuit Court, D. Ohio. Oct. Term, 1849. 
"Witness Fees — Summoked in Several Causes, 
A motion was made by Mr. Mason, to re- 
tax the costs of a witness summoned in elev- 
en cases, and charged for an attendance in 
each. Cited 1 Stat. 73 (Act 1789); 3 Stat 21 
(Act 1813). 

This motion was opposed by Mr. Noble^ 
who cited 5 Mass. 313; 10 Mass. 174; Cros- 
by v. Folger [Case No. 3,421]; 1 Pick. 452; 
1 "Wend. 68. 

OPINION OF THE COURT. The court 
have genex-ally followed the practice of the 
state court, in allowing witness fees. In per- 
haps all the states in this circuit, each wit- 
ness is allowed to claim his per diem in all 
the cases in which he has been summoned. 
But this in some eases would give a witness 
in the circuit court of the United States from 
ten to twenty dollars each day. Such cases 
require the alteration of the rule, and we, 
therefore, adopt a rule, "that where a wit- 
ness shall be summoned In several causes,- 
he shall be allowed a per diem and mileage 
only in one case; and such allowance shall 
be distributed and charged equally among 
the cases in which he shall be summoned." 



Case la-o. 10,731. 

PARKER v. CORBIN. 

[4 McLean, 462; i 2 Robb, Pat Cas. 736.] 

Curcuit Court, D. Ohio. Nov. Term, 1848. 

Patents — Infringement — IsNORiNos op Plain- 
tiff's Rights — Compensatory and Vin- 
dictive Damages. 

1. "Where a patent right' has been infringed, 
the defendant not knowing of the plaintiff's right 



1 fReported by Hon. John McLean, Circuit 
JusticeJ 
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at the time, no more than compensatory damages 
Will be given. 

• ^\ ?°* where the infringement is character- 
ized by a disposition to affect the interest of the 
patentee, counsel fees, and what may be termed 
vindictive damages, may be assessed by the jury. 

In equity. 

Mr. Ewing, for plaintiff. 

OPINION OP THE COURT. This is an 
action for the infringement of a patent by 
the construction of a water wheel for a saw 
mill, using the right which escliisively be- 
longed to the plaintiff. The defendant suf- 
fered a default and the Jury were sworn 
to inquire of the damages, etc. The counsel 
prayed the court to instruct the jury that the 
plaintiff was entitled to recover as a part of 
the damages the counsel fees paid by the 
plaintiff. The court declined giving the in- 
struction positively, but said to the jury, the 
damages were to be assessed by them in the 
exercise of their judgment, from the evi- 
dence. That where the act complained of 
had been done without a knowledge of the 
plaintiff's right, and under such circum- 
stances as to authorize the jury to infer 
that the defendant was not aware that lie 
was violating the rights of any one, the dam- 
ages should be so gradiiated as to give noth- 
ing more than to compensate the Injury 
done to the plaintiff. But where the cir- 
cumstances were of a somewhat aggravated 
character, what was sometimes called in the 
law vindictive damages might be given, 
which would include counsel fees, and some- 
thing more by way of example to deter oth- 
ers from doing the same thing. ■7erdlct for 
plaintiff. 

[For other cases involving this patent see note 
to Parker v. Hatfield, Case No. 10,736.] 



PARKER (CREASE v.). See Cases Nos. 3,- 
376 and 3,377. 



Case No. 10,732- 

PARKER V. CUL"VnBRTSON. 

[1 "Wall. Jr. 149.] i 

Circuit Court E. D. Pennsylvania. Oct 20, 
1846. 

Guabantt— Pursuit op Pkiscipal Debtor. 

The word "guaranty" is somewhat technical 
and limited in its signification in Pennsylvania; 
and where it is employed, the creditor must en- 
force his remedies against the principal debtor 
before he resorts to the guarantor; or else he 
must show that the affairs of such principal debt- 
or were in such a condition that any pursuit of 
him would have proved fruitless. This at least, 
unless the agreement of guaranty is in some 
way qualified so as to control the obligation 
which, when the word "guaranty" is used, it 
commonly imposes. 

[Cited in brief in Koch v. Melhom, 25 Pa. 
ot 90.J 



1 [Reported by John "William "Wallace, Esq.] 
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On the 2otIi of May, 1839, Ghambers ^e- 
cuted to Parker Ms bond and mortgage for 
$10,000, payable one year after date; and 
as a collateral security, assigned to him a 
bond and mortgage of one "Wharton, dated 
the 30th March, 1839, *to secure the payment 
of $6,000 on the 30th Mardi, 1841." On the 
20th March, 1840, more than ayear before this 
last bond became payable. Chambers appli- 
ed to Parker to receive Wharton's bond and 
mortgage of $6,000 as an absolute payment, 
pro tanto, and to release from the lien of 
this last— the mortgage of $10,000— aU the 
property embraced by it, certain inconsidera- 
ble Items excepted. Parker agreed to do 
this, on condition of one Culvertson's becom- 
ing security for the payment of Wharton's 
debt of §6,000, and the balance, $4,000, which 
would yet remain due by Chambers. And 
accordingly by a deed poll, reciting all the 
above facts and executed contemporaneously 
with a release of lien by Parker, and his 
acceptance of the collateral security of §6,- 
000 as payment, Culvertson became security, 
in effect as follows: 

"I do hereby covenant and agree and here- 
by guarantee to the said Parker, the payment 
of the said debt or sum of six thousand dol- 
lars so as aforesaid secured to be paid by 
the said Wharton to the said Chambers and 
assigned ta the said Parker as aforesaid: and 
do hereby also covenant and agree to guar- 
antee the payment of the balance of the said 
debt of $10,000, to wit, the sum of four 
thousand dollars, which, upon the acceptance 
of said bond of said Wharton as payment, 
will still be due by the said Chambers to the 
said Parker, and for the further security to 
which the said Parker will also hold his mort- 
gage before mentioned, upon two lots, &e.; 
all the other lots having been released by the 
said Parker from his said mortgage. And I 
do hereby covenant and agree to and with 
the said Parker, his heirs and assigns, that 
the security of his debt of ten thousand dol- 
■ lars and its interest so due and owing to him 
by the said Chambers shall, in no wise, be 
affected or rendered less secure in its ulti- 
mate payment to the said Parker, by reason 
of anything contained in the release of the 
said Parker bearing even date herewith, but 
the said debt shall be well and truly paid." 
The above mentioned parties were all resi- 
dents of Pennsylvania, where the mortgaged 
property was situate and where aU the con- 
tracts connected with the matter were made. 
Before the bringing of this suit Parker alone 
became a citizen of New Jersey. 

Wharton's bond not having been paid, and 
the mortgaged premises having produced on 
sale, but $1,380, Parker brought this action 
of covenant to April, 1845, against Culvert- 
son, to recover from him the deficiency on 
his aforementioned deed poll. 

The first count of the declaration, which 
contained two counts, recited the mortgage 
of Chambers for $10,000, and the assignment 
of the mortgage of $6,000, as collateral; that 
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plaintiff agreed, at the instance of Chambers, 
to take Wharton's mortgage as payment in- 
stead of security, and to release certain prop- 
erty in Chambers' mortgage: in consideration 
of which the defendant agreed to guarantee 
the payment of said debt or sum of $6,000 by 
the said Wharton; and averred that the said 
Chambers and the said Wharton, had not, 
and that neither of them had paid any part 
of the $6,000, of which defendant had notice. 
Breach, in nonpayment. 

The second contained the same recitals as 
the first; and averred that after the date 
thereof, that is to say, on the 1st of January, 
1844, the plaintiff caused process to be issued 
on the mortgage, and obtained judgment, &c., 
by virtue whereof the premises were sold, 
and produced only $1,380, «&c., whereof de- 
fendant had notice. Breach, in not paying, 
&c. 

The validity in substance of this declaration 
now came before the court, on the plaintiff's 
demurrer to certain of the defendant's pleas, 
and on the defendant's demurrer to one of the 
plaintiff's replications. The alleged defect 
in the declaration was, that it omitted to aver 
either that Wharton had been pxursued to in- 
solvency by plaintiff or that his circumstan- 
ces were so desperate that any pursuit of him 
would have been attended with no benefit 
And this point it was which formed the mat- 
ter of the argument 

T. I. Wharton, for plaintiff: Mr. Wharton 
was bound to make payment of his bond 
"well and truly," at the day; and Culvert- 
son guarantees that payment Payment, un- 
qualified, means payment accordtag to the 
tenor of the bond, i. e. "at the day," not at 
some future, uncertain, unknown day, after 
all the remedies of compulsive justice have 
been exhausted and found vain. Oiur guar- 
anty is not, as in one case (Adcock v. Flem- 
ing, 2 Dev. & B. 470) to pay If A. should 
"fail to collect"; nor, as in another (Moakley 
V. Biggs, 19 Johns. 69), that the note is "good 
and collectible after the due course of law"; 
nor, as in a third (True v. Harding, 3 Fairf. 
[12 Me.] 193) to secure L's note out of certain 
property; nor as in two other cases (Oumps- 
ton V. McNair, 1 Wend. 457; White v. Case, 
13 Wend. 543), for the collection of the note; 
nor yet, as in a sixth case (Curtis v. Small- 
man, 14 Wend. 231; Gh:ard v. Heyl, 6 Bhi. 
233, and note), a warranty that a note is 
"good." "Goodness" or "secureness" or sus- 
ceptiveness of collection is not payment. 
One is satisfied by nothing but gold or sil- 
ver money of the United States; each of 
the others is answered if, through any, the 
most diflacult of the whole circle of legal 
resorts, you can procure payment. 

On principle, the position assumed by the 
defendant is untenable. A guarantor under- 
takes to see that the stipulation made by 
another is performed by that other, or else 
to perform it himself. It is not conditional, 
like the engagement of an indorser, but abso- 
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lute. The guarantor signs in order to bind 
Mmself : an indorser to pass Ms interest. A. 
surety undertakes to pass in the first Instance 
the debt of another; a guarantor undertakes 
that he will see it paid, or pay it himself. 
His obhgatiou may be secondary as to the 
person to pay: as to the fact of payment there 
is nothing secondary about it "Hotv," says 
Judge Cowen, for the supreme court of New 
York in a case less strong than ours (Luqueer 
V. Prosser, 1 Hill, 256), "how is this dis- 
tinguishable from a direct signature as sure- 
ty. A man writes: 'I promise that $100 shall 
be paid to A. or bearer.' Who would doubt 
that such a promise would be a good note? 
The use of the word 'guarantee,' or 'warrant' 
or 'stipulate' or 'covenant,' or other word 
importing an obligation, does not vary the 
effect. ... In one case (Morice v. Lee, 
8 Mod. 362-364), Fortescue said: 'I promise 
that J. J. or oMer shall receive £100,' is a 
good note. Suppose it to stand, 'shall re- 
ceive of J. J.' or *I will see that £100 is paid 
by J, J.* All this and the like is no more 
than saying 1 will pay so much by the hand 
of another.' " 

On authority likewise, the ease is with the 
plaintiff, for not being a question as to the 
construction of the statute, nor about real 
estate, nor about anything having a perma- 
nent locality immovable and intra-territorial 
in its nature, but concerning a mercantile 
insti'ument common in its use over the Union, 
and now in contest between citizens of differ- 
ent states, it is to be settled not by the local 
laws of Pennsylvania, but by authorities 
binding on this court, if there be any, or if 
there be none, then by the weight of reason 
and decision, as it stands upon a review of 
judicial opinion in general, Swift v. Tyson, 
16 Pet [41 U. S.] 1. 

The tendency of cases of late has been to 
confine rather than to extend the operation 
of state jurisprudence, Viek v. Lane, 3 How. 
[44 U. S.] 464. 

If these positions be correct, then it is im- 
portant that the construction of the plaintiff 
is denied to be law, in 

I. Vermont (Smith v. Ide, 3 Vt. 290), where 
"1 will warrant him to pay according to his 
agreement" is held absolute; such, says the 
court, being the character which has been 
given to other like engagements by numerous 
adjudications. 

II. Connecticut (Breed v. Hillhouse, 7 Conn. 
523), where "I guarantee the payment of this 
note within tour years," Is held absolute. 
"The defendant's guaranty," says the chief 
justice, "was absolute that the note should 
be paid within four years by the maker, or 
that he would pay it himself." Page 528. 

ni. New York (Allen v. Rightmere, 20 
Johns, 365, 366; Luqueer v. Prosser, 1 TTin, 
256), where the same construction is given 
to similar words, and the correctness of it 
enforced on principles and by authority. 
O^ese cases in New York, with that in Con- 
necticut, were cases of negotiable paper, in 



regard to which it has been declared (Wool- 
ley V. Sergeant, 3 Halst [8 N. J. Law] 262), 
that the engagement is less easy to be made 
•absolute than in a case like ours, of an in- 
strument not negotiable. 

IV. New Jersey (Woolley v. Sergeant 3 
Halst [8 N. J. Law] 262), where "I guaranty 
the within" (not "payment of the within," and 
therefore less strong than our case) was held 
an absolute engagement; the instrument 
guaranteed not being negotiable paper. 

V. Massachusetts (Upham v. Prince, 12 
Mass. 14), where "I guaranty the payment 
of this note within sis months," was held to 
be an engagement that the note should be 
paid in sis: months, and the guarantor held 
liable as a common indoi-ser. 

In all foregoing cases, except perhaps the 
last, the obligation was so absolute as not 
to require even demand of the principal and 
notice of non-payment to the surety. Ad- 
mitting these, however, to be necessary, an 
obligation either to exhaust all remedies 
against the principal, or to prove that he was 
in such a desperate state that no remedies 
would assist you, quite outstrips all that 
counsel in the foregoing cases thought of 
contending for. Such an obligation, it is be- 
lieved, is nowhere imposed except in Penn- 
sylvania, and now in Missouri. It has been 
assumed to be unnecessary by the highest 
judiciary of the country, when the point was 
not raised, 3 and decided to be so by the only 
inferior ones in which my researches enable 
me to say that it was. Bank of New York v. 
Livingston, 2 Johns. Gas. 409; Morris v. 
Wadsworth, 11 Wend. 100. 

We admit that there are cases where, un- 
like those above stated, guai-anty even of 
payment has not been h^d absolute; that is 
to say, not so absolute as to dispense with 
demand and notice; but they are all either 
cases of 

1. Negotiable paper (Greene v. Dodge, 2 
Ham. [2 Ohio] 431; Oxford Bank v. Haynes, 
8 Pick. 423; Talbot v. Gay, 18 Pick. 534; 
Sage V. Wilcox, 6 Conn. 81; Lewis v. Brews- 
ter [Case No. 8,318]; Foote v. Brown [Id. 
4,909]); some of the cases, so far as may be 
gathered from their language, going upon 
that distinction; or 

2. Genei*al commercial guaranties or letters 
of credit, where it was doubtful whether the 
guaranty would be accepted, or if accepted, 
doubtful when, or for what amoimt the guar- 
anty was to be resorted to. Mussey v. Bay- 
ner, 22 Pick. 228; Douglass v. Reynolds, T 
Pet [32 U. S.] 113; Rapelye v. Bailey, 3 
Conn. 438; Reynolds v. Douglass, 12 Pet [37 



8 Douglass V. Reynolds, 7 Pet. [32 U. S.] 114, 
case of a letter of credit, in which the writers 
hind themselves to be "responsible" for $8,000, 
in case the principals fail 'to do so," i. e. "fail 
to be responsible, not fail to pay. The court, 
while it held that no casus foederis arose except 
after demand and notice, yet add, "The creditors- 
are not indeed bound to institute any legal pro- 
ceedings against the debtor." 



[18 Fed. Cas. page 1125] 



(Case No. 10,732) PAEKER 



U. S.] 407; Adams v. Jones, Id. 207; Tuck- 
erman v. Frencli, 7 Greenl. 115; Oremer v. 
Higginson [Case No. 3,383]; Bradley v. Cary, 
S Greenl. 234; Norton v. Eastman, 4 Greenl. 
521; Howe v. Nickels, 22 Me. 175; Craft r. 
Isham, 13 Conn. 28. 

Neither class of eases concerns us; for 
neither intimates that anything more than 
demand and notice is necessary, matters 
which we have averred in a fonn not object- 
ed to. The cases which decide that demand 
and notice are unneeessai-y, decide every- 
thing in our favor, while these last, which 
hold them necessary, decide nothing against 
us. 

The Pennsylvania decisions on which reli- 
ance is placed by the other side, originate in 
an early considered and unsupported dictmn 
(A. D. 1793, Eddowes v. Niell, 4 Dall. [4 U. 
S.] 133). Rudy V. Wolf, 16 Serg. & K. 79, 
was the first decision, but there, for aught 
which appears, the bond was overdue when 
guarantied. Johnston v. Chapman, 3 Pen. & 
W. 18, must be admitted to be in point, but 
it goes much on the prior case; and there is 
visible in subsequent cases in later volumes, 
the seminal principle of doctrine at variance 
with what was held in that case.* 

Mr. Clarkson and Mr. Mcllvane, for defend- 
ant: The les loci contractus, governs the 
constitution and effect of the contract; and 
we are relieved from difficulty in the case 
before us as to wliat is the locus contractus, 
for the contract was made in Pennsylvania; 
the p'arties to it all resided there until after 
the laws of that state operated on their case; 
in Pennsylvania the subject matter of the 
contract was situate, and there it was, itself, 
to be performed. The same law which gov- 
erns the constitution and effects of the eon- 
tract governs likewise its discharge; and if 
the contract, owing to any omission of Par- 



4 MeDoal v. Yeomans,8 Watts, 361. A. wrote 
on the back of a note, "I warrant the within 
to be collectible;" the holder sued him, without 
having sued the maker, but as an excuse of 
want of suit, offered to prove that the maker 
was so utterly insolvent that an action would 
have been fruitless. The court decided that the 
suit was unneeessaiy. "If the maker," says 
Gibson, G. J., "was insolvent, the contract was 
broken the instant it was made, and the guaran- 
tee had an immediate right of action on it. TTie 
words of a guarantor are to be taken as strongly 
against him as the sense will bear, tempered 
however by the circumstances of fJie occasion. 
To warrant that a debt is collectible, therefore, 
is to warrant that it is legally demandable, ana 
that the debtor is of competent abUity to answer 
it; not that he will pay it when demanded by 
execution. « « * Where indeed, an action 
against the principal debtor is made a condition 
precedent by the terms of the guaranty, it mist 
first be prosecuted to execution; but that it was 
intended to be a condition must appear &om 
some circumstance or expression in the con- 
tract" 

In Craddock v. Armor, 10 Watts, 258, Crad- 
dock signed himself to a promissory note of one 
P. who engaged" to "deliver meat at my stall," 
"security for the fulfillment of the above," and 
was held a principal debtor. 



ker, has never become operative, or is dis- 
charged. In Pennsylvania, it remains inopera- 
tive or is discharged everywhere. 3 Burge, 
Confl. Law, pp. 874-885; Story, Confl. Law, 
§§ 330-335 (in which books the authorities 
are collected). On no other principle than 
the one here asserted could parties all re- 
siding in the same state, contract safely. If 
a contract entered into by Pennsylvanians, 
in Pennsylvania, about property in that state, 
and on a subject thoroughly settled by its 
courts, is to be interpreted by the law of 
Vermont, or of Massachusetts, or of Florida, 
or Louisiana, or by a balance of authority 
struck by this court between confiicting laws 
of all the states, by the law of England, or 
j by the law as now first decided by this 
court, and, till decided, no law at all, it is ob- 
vious that injustice will be done in the ma- 
jority of cases where the court passes upon 
contracts made between citizens of the same 
state which by accident or design afterwards 
get there. 

The argument that the federal judiciary re- 
spects nothing but state statutes or the con- 
struction of them, by the state courts, or the 
law of real property as settled in the state, is 
misapplied. That argument applies to cases 
where the parties to the contract were resi- 
dents of different states, or the contract was 
to be performed in some state other than the 
one where it was made, or where, in short, 
there was no lex loci contractus other than 
the circuit itself. But if any parties con- 
cerned in any matter brought here, have al- 
ways been citizens of Pennsylvania; if the 
conti-act have reference to that state alone; 
if it was there made and was there to be 
executed; this court will enforce the law of 
Pennsylvania, no matter what may be the 
subject of the contract It will enforce it be- 
cause it is the lex loci contractus. We claim 
the benefit then, of a general maximum of 
law; one which all courts, in all civilized 
countiies, apply, and apply quite independ- 
ently of the rules which govern the federal 
courts in their decisions respecting state stat- 
utes or the laws of real property. Is, then, 
the effect of what Culvertson did, settled in 
the state of Pennsylvania, where he did it? 

From an early date the word "guaranty" 
has had a restricted meaning in P^msylva- 
nia; and in 1793, where B. "guaranteed" all 
A.'s "dealings" with C, the comi; said that 
it was by no means clear that C. could call 
upon B., until he had failed in his endeavor 
to recover from A., or until A. had become 
"notoriously insolvent" Eddowes v. NieU, 4 
Dall. [4 TJ. S.] 175. The spuit of this early 
dictum was strong enough to animate and 
govern all our subsequent law on this subject. 

"Which bond I stand security for the pay- 
ment of," is not less strong language than 
that used by the defendant here; yet on the 
assignment of a bond, it has been held to 
amount to no more than an engagement that 
if the maker became insolvent and the holder 
used due and ordinary diligence, then, that 
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the secondary llaJbillty should ai-ise.c Jolin- 
ston T, Chapman, 3 Pen, & "W, 18, is yet more 
in point. Johnston assigned and guarantied 
to Chapman a bond not yet due, as follows: 
"1 do hereby assign and guaranty the pay- 
ment of the within bond to O." &c This is 
stronger than our case. Yet the court says: 
"If an obligee, on assigning a bond, enter 
into a covenant with the assignee to stand 
surety for its payment, this is an engage- 
ment to pay the money on the insolvency of 
the obligor, provided the assignee used due 
diligence to obtain payment from the obligor. 
.... A demand of payment alone is not 
sufficient. It must be followed up with 
proof from which the jury can reasona- 
bly infer the insolvency of the obligor." 
Pages 19, 20. The law as settled in 1831 by 
this, the leading case on the subject in Penn- 
sylvania, has not been overruled by any sub- 
sequent decision, nor in any way departed 
from, except as in McDoal v. Yeomans, 8 
Watts, 361, to enlarge its spirit. 

In construing a guaranty you will temper 
its terms by the circumstances of its con- 
tract Miller v. Stewart, 9 Wheat. 680. 
Parker's debt was not yet due, and was se- 
cured by mortgage. The mortgage was the 
security of his debt, "and was the thing 
which was not to be affected or rendered less 
secure in its ultimate payment." Now by 
the laws of Pennsylvania (Act 1705), you 
cannot foreclose a mortgage until a year and 
a day after the debt which it was given to 
secure becomes due; and whether or not 
that "security" would be "rendered less se- 
cure in its ultimate payment," was a thing 
which could not possibly be ascertained un- 
til the mortgage had been foreclosed. Ciil- 
vertson's contract arose, not upon the non- 
payment of the bond, but upon the failure 
of the security. 

GRIER, Ciraiit Justice. The decision of 
the point here raised depends upon the effect 
of the contract declared on, according to the 
laws of Pennsylvania, the place of the con- 
tract. 

The covenants, when talien into connection 
with the recitals in the instruments, show 
that it is not an original contract of surety- 
ship, nor, like the guaranty of a promissory 
note, a contract to pay on a given day if the 
principal does not; but one of a secondary 
or ancillary sort; for a new consideration, 
guarantying the sufficiency of certain securi- 
ties held by the plaintiff, and their ultimate 
payment. Being thus collateral and condi- 
tional, it requires, in its essence, that the 
plaintiff should exhaust his remedies against 
the other parties before he comes upon the 
defendant 

The word used, it may be remarked. Is 
"guaranty"; a word which in its enlarged 

ttBudy V. Wolf; 16 Serg. & R. 79. It is not 
dear from the report of this case, whether the 
bond was not overdue when it was assigned. 



[18 Fed. Cas. page 1126] 

sense, says Chancellor Kent (Comm. vol. 3, 
p. 121), "is a promise to answer for the pay- 
ment of some debt, or the performance of 
some duty, in the case of the failure of an- 
other party who in the first instance is lia- 
ble." 

The duties and liabilities consequent upon 
such a contract, are settled in Pennsylvania, 
as will be seen by reference to the cases cited 
on the argument, particularly by that of 
Johnston v. Chapman, 3 Pen. & W. 18, where 
the words of the contract muchresemblethose 
in the engagement before us. No case, so 
far as I am aware, has ever overruled this 
decision. 

It follows then that the plaintiff must aver 
in his declaration, and of course must prove 
on the trial, that he had used due diligence 
to enforce payment of both the bond and 
mortgage assigned to him by Wharton; or 
that Wharton was in such a situation— call 
it what you wiL— that further pursuit would 
have been fruitless. For want of this the 
declaration is fatally defective and judgment 
must go against the plaintiff, who committed 
the first error, and, in this case, shows no 
cause of action. 

NOTE. No judgment was entered, however, 
as the plaintiffs counsel immediately asked 
leave to amend his declaration, which he was 
allowed to do on payment of costs. 



Case No. 10,733. 

PARKER V. FERGUSON, 

[1 Blatchf. 407; 1 1 Fish. Pat. Rep. -260; 1 Liv. 
Law Mag. 95.] 

Circuit Court, N. D. New York. June Term, 
1849. 

Patents — ^Noveltt. 

Where a water wheel was constructed for a 
person who lived twelve miles distant from the 
place of construction, and was taken away by 
him to be put into a mill, and was never seen 
afterwards by the witness who testified to and 
assisted in its construction, the wheel having 
been a perfect whed, and constructed before the 
plaintiffs, and identical with it: held, that the 
evidence was sufficient, if believed, to establish 
the want of novelty in the plaintiff's wheel, al- 
though there was no evidence that the prior 
wheel was ever actually used. 

[Cited in WoUensak v. Reiher, 22 Fed. 651; 
Kappes V. Hartung, 23 Fed. 188.] 

This was an action [by Zebulon Parker 
against Jonathan Ferguson] for the hifringe- 
ment of letters patent granted to Zebulon 
Parker and Austin Parker, October 19th, 1S29, 
for "an improvement in the application of 
hydraulic power," and extended by the pat- 
ent office for seven years from October 19th, 
1843. 

William EL Seward, Joshua A. Spencer, and 
Samuel Blatchford, for plaintiff. 

Samuel Stevens, Charles M. Keller, and 
Henry B. Stanton, for defendant 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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On the trial tefore NELSON, Circuit Justice, T 
the defendant set up the defence of a -want of 
novelty in the invention, and to support it in- 
troduced a witness, Hosea TV. Holmes, who 
swore that in 1819, in Stonington, Connecti- 
cut, he assisted in constructing a water wheel 
embracing the principle of the patentee's in- 
vention; that it was constructed for a man 
who lived twelve miles distant from Stoning- 
ton, and was carried away by him to be put 
into a mill; and that the witness never saw 
it afterwards. 

r 

In charging the jury, NELSON, Okcuit Jus- 
tice, remarked, that if the wheel spoken of by 
the witness, Holmes, was constructed before 
the plaintiffs wheel, and was a perfect wheel, 
and was taken away to be used, the evidence, 
if believed, was sufficient to establish the fact 
of a want of novelty in .the plaintiffs wheel, 
although there was no evidence that the prior 
wheel was ever actually used. 

The jury found a verdict for the defendant 

[For other cases involving this patent see 
note to Parker v. Hatfield, Case No. 10,736.] 



PAEKBR (FLOWER v.). See Case No. 4>- 
891. 



Case N"o. 10,734. 

PARKER V. HALLOCK. 

There is no act of congress limiting the time 
in which a suit may be brought for an infringe- 
ment of a patent-right. 

[Cited in Law, Pat Dig. 108, 469, to the 
point as stated above. Nowhere reported; opin- 
ion not now accessible. Decided by GEIBR, 
Circoit Justice.] 



Case liTo. 10,735. 

PARKER V. HALLOCK. 

[2 Fish. Pat Gas. 543, note.] i 

Circuit Court, Pennsylvania. 1857.!f 

Patents — Isfringement — Limitations. 

Action [t>y Zebulon Parker against S. B. Hal- 
lock] for infringement of a patent right In 
this case the defendant's counsel insisted that 
the plaintiflE was barred by the statute of limita- 
tions: EeMi that, as no act of congress had 
been passed to meet the case, and the law of 
Pennsylvania did not apply to it there was no 
statute limiting the time in which a suit might 
be brought for an infringement of a patent 
right The jury found for the plaintiff, assess- 
ing his damages at §68. 

[Cited in Rich v. Ricketts, Case No. 11,762.] 

Fisher and Sweitzer, for plaintiff. 
Selden, for defendant 

[Before GrRIER, Circuit Justice. Nowhere 
more fully reported; opinion not now accessiBle. 
Originally published in 2 Fish. Pat. Cas, 543, 
as a note to Collins v. Peebles, Case No. 3,- 
017J * 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission,] 

2 [District not given.] 



(Case No. 10,736) PARKER 
Case No. 10,736. 

PARKER V. HATFIELD. 

[4 McLean, 61; i 1 Fish. Pat Rep. 94; 42 
Jour. Fr. Inst 319.] 

Curcuit Court D. Ohio. July Term, 1845. 

Pateists— Infringement— ConeliotingEvidenob 
—Trial bt Jurt — Eefekence. 

1. When the evidence on a bill to enjoin the 
defendant from infringing the plaintiff's patent 
be conflicting, the court will direct an issue to be 
tried by a jury, or refer the matter to a master, 
to examine tiie machinery of the defendant 
take additional testimony and report 

2. A reference being made, and a favorable 
report for the plaintiff on all the points contro- 
verted being made, an injunction was granted. 

2 [This was a suit in equity [by Zebulon 
Parker] to restrain the defendant [William 
Hatfield] from infringement of letters patent 
for "a new and useful improvement in the 
application of hydraulic power," viz. a per- 
cussion and reaction water wheel, granted 
to said Zebulon Parker and Austin Parker 
October 19, 1829. Austin Parker having de- 
ceased, the entire interest in the patent be- 
came, by assignment from Austia's adminis- 
trators, vested in Zebulon Parker, the com- 
plainant The invention of Zebulon Parker 
and Austin Parker, as secured by the said 
patent is sufflcientiy described in the report 
of the master. 

[The opening clause of the specification of 
this patent together with the claims thereof, 
are as follows: "To AH to Whom GHiese 
Presents shaU Come: Be it known that one 
Zebulon Parker and Austin Parker, ■ of the 
coimty of Coshocton and state of Ohio, have 
invented a new and useful improvement in 
the application of hydraulic power by meth- 
ods of combining percussion with the reac- 
tion, applied and exemplified in: (1) A com- 
pound vertical percussion and reaction wa- 
ter wheel for sawmills and other purposes, 
with the method of appljing the water on 
the same. (2) An -improved horizontal reac- 
tion water wheel. With the method of combin- 
ing percussion with reaction on it (3) A 
method of combining percussion with reac- 
tion on common reaction wheels, or those al- 
ready in use." The claims were as follows, 
viz,: "(1) The compound vertical percussion 
and reaction wheel for said mills and other 
purposes, with two, four, sis, or more wheels 
on one horizontal shaft; the concentric cyl- 
inder involving the shaft "with the man- 
ner of supporting them; the spouts which 
conduct the water into the wheels from the 
penstock, with their spiral terminations be- 
tween the cylinders. (2) The improvement 
in the reaction wheel, by making the buckets 
'as thin at both ends as they can safely be 
made, and the rim no wider tiian sufficient to 
cover them; the inner concentric cylinder; 
the spout that directs the water into the 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [From 1 Fish. Pat Rep. 94.] 
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wheel; and the spiral termination of the 
spout between the cylinders. (3) The rim 
and blocks or planlis that form the apertures 
into the wheel, and the manner of forming 
the apertures; the conical covering on the 
blocks, with eylmuer or box in which the 
shaft runs, and the hollow or bosgate in 
any form, either cylindrical, square, rectan- 
gulai-, or irregular." 

[It appeared that letters patent had been 
gj-anted to the defendant, William Hatfield, 
December 31, lo38, the specification whereof 
was as follows: "The schedule referred to in 
these letters patent, and making part of the 
same: Be it known that I, William Hatfield, 
of Zanesville, in the county of Muskingum 
and state of Ohio, have invented a new and 
useful improvement on Parker's percussion 
and reaction water wheel, which is described 
as follows, reference being had to the an- 
nexed drawings of the same, making part of 
this specification. The main features of this 
improvement consist in the peculiar shape 
of the buckets of the wheels, and the ar- 
rangement of the double scroll for directing 
the water upon said buckets in such a man- 
ner, both above and below the axis of the 
shaft, as to produce the greatest effect with 
the least quantity of water. The wheels, 
A, A, are arranged in pairs on a horizontal 
shaft, B, lying across the boxing of the mill 
and covered by the wheel chamber, C, Be- 
tween each pair of wheels is arranged a dou- 
ble spiral scroll block, D, for directing the 
water on the buckets to the right and left, as 
well as above and below the shaft at the 
same time. Each wheel is composed of a 
round, solid head, fastened on the shaft near 
the end thereof, having a curved rim around 
the periphei-ies of said heads, divided into 



[Drawings of patent granted December 31, 
1838, to William Hatfield, published from the 
records of the United States patent office.] 
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equal spaces or sections, each of which con- 
taining a bucket, E, of the required shape, 
which is that of a section of an oval, the 
convexity being on the outside, and the con- 
cavity on the inside. It very nearly resem- 
bles the bowl of a ""tablespoon with the handle 
and part of the large end cut off. The wheel, 
when made of wood, is strengthened by 



[Drawings of patent granted to Z. and A. Par- 
ker, October 19, 1829, published from the rec- 
ords of the United States patent office.] 
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bands of iron, F, around the peripheries or 
edges, and across the ends of the buckets. 
Both -wheels are made alike, and are fast- 
ened on the horizontal shaft in the vertical 
position, with their open sides towards the 
center or towards the scroll. The double 
spiral scroll D, bears some resemblance to 
two volutes brought together, and secured in 
that position. The di-awing. Fig. 4, illus- 
trates fully the peculiar form of said double 
scroll. The boxing, G, and the side decks, 
H, are also made in the usual manner. The 
concave, I, in which the scroll is placed, is 
made something after the shape of an ogee; 
the convex part over which the water passes 
to the buckets being raised much higher than 
in any other wheels for the purpose of di- 
recting the water with greater force against 
the buckets above the axis of the shaft, and 
conducting the same around the buckets 
above the axis. The scroll commences to 
scroll at the small end in front, on either 
side, and thus continues to increase until it 
performs a complete revolution around the 
shaft for the purpose of directing the water 
as before described. The cup, I, is made in 
the usual manner. The gate is raised by 
the attendant by means of a lever or other 
contrivance. The* water enters the shute 
and passes on at either side of the double' 
spiral scroll block to the buckets of the two 
wheels at the same time, thus dividing the 
water, and directing it to the buckets above 
and below its axis on the wheel at the same 
time. The invention claimed, and desked 
to be secured by letters patent, consists in 
the peeidiar form of the buckets, and the 
double spiral scroll placed between them for 
directing the water in the manner above 
described." 

[The bill prayed for an injunction to re- 
strain said Hatfield in the use of his pre- 
tended invention, and claimed that said al- 
leged improvement was not new and useful, 
but was a direct infringement of the rights 
of the plaintiff, and further charged the de- 
fendant with confederating with parties un- 
known, and prayed for a discovery and an- 
swer from the defendant describing his al- 
leged improvement, and why it was an im- 
provement 

[onie defendant In his answer cited in de- 
fense his letters patent of December 31, 
1S38, and stated that, being ignorant, he had 
to employ one Elliot at Washington to 
write it for him, and though he believes his 
invention to be new and useful, he admits 
that said Elliot, in naming Ms (defendant's) 
invention, styled it an improvement on 
Parker's, but trusted he would not be prej- 
udiced thereby if he showed his improved 
water wheel to be wholly independent of 
and superior to complainant's. Further, 
that the combination of percussion and re- 
action in the use of water power, as claimed 
in plaintiff's letters patent, cannot exist to 
any useful extent together; that the de- 
fendant claims no advantage of percussion 
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in his water wheel, but simply the power 
acquired by the weight of a body of water 
producing action, and the consequent power 
derived from the reaction of the water es- 
caping through the issues of the wheel. De- 
fendant further claimed: First That/ by 
the peculiar form of his buckets he ac- 
quired a force similar to that exerted upon 
the board of a boat crossing a stream by 
the force of the current Secondly. That he 
did not seek, as the plaintiff did, to produce 
a vortex, and hence claimed no centrifugal 
force from that source. Third. That com- 
plainant's wheels were, by his specification, 
hung in front of the lower part of the breast, 
about a foot from it; that defendant's wheel 
was placed inside the forebay. Fourth. 
Complainant conducted the water to the 
wheel by spouts, while the defendant did not 
use spouts. Fifth. Complainant used a hol- 
low gate, while defendant used the common 
gate, which lets the water upon the wheel 
in a solid body. Sixth. Complainant used a 
chamber 20 inches high in the forebay, to 
produce (defendant supposes) the vortex 
claimed by complainant as an improvement, 
and that defendant had no such chamber. 
Defendant claimed that the specifications of 
complainant's patent were not full, true, or 
exact, and were therefore void. Defendant 
denied infringement generally. 

[The complainant afterward filed a supple- 
mental bill, which, among other things, set 
forth other letters patent for improvement 
in percussion and reaction water wheels, 
granted to Zebulon Parker and Robert Mc- 
Kelvey, administrator of Austin Parker, de- 
ceased, June 27, 1840, and alleged that de- 
fendant infringed this patent by making the 
boxes or draft mentioned therein. 

[The claims and that part of the specifi- 
cation of the patent of Parker and McKel- 
vey, which appertains to the pres^it case, 
are as follows: "To AU Whom it may Con- 
cern: Be it known that I, Zebulon Parker, 
of Newark, in the county of Licking and 
state of Ohio, did, in conjunction with the 
late Austin Parker, deceased, make certain 
improvements in the percussion and reac- 
tion water wheel, for which letters patent 
of the United States were granted to Zebu- 
lon and Austin Parker, under date of Octo- 
ber 19, 1829, and it is hereby declared that 
the following is a full and exact descrip- 
tion of said improvement: The percussion 
and reaction of wheel or wheels, whether 
on a horizontal or a vertical axis or shaft, 
is inclosed in a box or case, which is denom- 
inated a draft, which draft is made air and 
water tight at the top and sides, but is 
without a bottom, the mouth of said draft 
dipping into the water; and being, when- 
ever the mill is running, below the level of 
the water in the tail race, it might be sup- 
posed that this air would interfere with 
their being filled with water, but such, in 
fact, is not the case, as from the agitation 
produced by the passing of the water from 
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the wheels into the drafts, the air is in- 
termingled therewith, and is speeuUy car- 
ried out with it, leaving the draft entirely 
filled with water. By this arrangement of 
the wheels within the drafts, they may toe 
placed at a greater elevation than upon any 
other known plan, while, at the same time, 
the pressure of draft of the water toelow 
them will have the same effect upon them as 
it would if situated above them and acting 
in the ordinary manner of head water. 
What is claimed as new in the above-de- 
scribed improvement on the percussion and 
reaction wheel, as originally patented by Z. 
and A. Parker, is the placing of said wheel 
or wheels, or of wheels analogous thereto in 
the construction and mode of operation, 
within air or water tight cases or boxes, 
herein denominated drafts, substantially in 
the manner and for the purposes above set 
forth." 

[The court referred the case to 0. P. Buck- 
ingham, special master commissioner. The 
questions submitted to the master for ex- 
amination are stated in his report, which 
was as follows: 

["That, from the pleadings, exhibits, and 
testimony on file In said cause," he found 
"that, on October 19, 1829, a patent was is- 
sued to Zebulon and Austin Parker, for 'an 
improvement in the application of hydraulic 
power,' which improvement consists, accord- 
ing to the specification of the patent: (1) 
In placing several wheels (always an even 
number) on one shaft, and conducting the 
water to them through spouts which wind 
between concentric cylinders, producing 
thereby a whirling or vortical motion of the 
water in the same direction with that of the 
wheels. (2) In a contrivance for introduc- 
ing the water into a single horizontal wheel, 
with a similar motion, together with an im- 
provement In the construction of the wheel 
itself, (3) In a contrivance for applying the 
same principle to common wheels now in 
use. At a subsequent period, Austin Parker 
died, and his . administrator, Robert McKel- 
vey, conveyed to Zebulon Parker all his in- 
terest in the invention and subsequent im- 
provements by deed dated November 2, 1839. 
On October 4, 1843, the patent was extended 
to the term of 21 years from its original 
date, upon the petition of Zebulon Parker, 
On December 31, 1838, William Hatfield ob- 
tained a patent for an improvement on 
Parker's percussion and reaction wheel, con- 
sisting, according to the specification, of the 
peculiar form of the buckets, and the double 
spiral scroll placed between them for direct- 
ing the water. In his answer to the bill 
filed against him by the complainant, the 
xiefendant claims that his invention was 
denominated 'an improvement on Parker 
percussion and reaction wheel,' by mis- 
take, and that the wheel for which he ob- 
tained his patent was wholly his own inven- 
tion. 
["The first question asked by the court in 



the order is, 'whether the invention claimed 
by the complainant was new and useful, 
and, should he so find, that he (the commis- 
sioner) then report the particular in which 
It was new, and wherein consists Its util- 
ity.' The invention claimed by the com- 
plainant consists of several parts or particu- 
lars. Each of these will be examined sepa- 
rately. The first particular Is the arrange- 
ment of several wheels upon the same hori- 
zontal shaft. There, is nothing in the evi- 
dence to show that this invention was not 
new. The only evidence on this part of the 
subject is that of Isaac Dillon, who is un- 
certain whether the wheels -nhich he heard 
of as being used by George Girty, at Dres- 
den, oh one shaft, were prior to the use of 
Parker's wheel or not N&s±, as to its util- 
ity. The word 'useful,' as applied to an In- 
vention, does not necessarily imply an Im- 
provement upon all former methods of ob- 
taining the same end. The office of the 
government in granting a patent is that of 
protection. The character of the invention 
is Jhe only thing which the government is 
to look to in reference to the public interest, 
and It is in reference to this alone that the 
word 'useful' is applied in the patent It 
simply means a capability of behig applied 
to a beneficial purpose, and Is opposed to 
that which is mischievous and Injurious in 
its natural tendency. See opinion of Story, 
J., In Bedford v. Hunt [Case No. 1,217], and 
In Whittemore v. Cutter [Id. 17,600]. In 
this sense, then, the invention is certainly 
useful, inasmuch as it Is not pretended that 
it has in any sense a mischievous effect up- 
on the public. The particulars in which 
this part of the invention is claimed to be 
new are the position of the shaft (being 
horizontal), and the number of wheels at- 
tached thereto. Its utility consists In the 
convenience of attaching the shaft directly 
to the saw without the intervention of gear- 
ing, in avoiding friction by placing the 
wheels in pairs so that the water shall press 
equally in each way In a direction parallel 
with the shaft, and in permitting the power 
of a lower head as applied to the same shaft 
to be increased to the utmost extent of the 
supply of water by Increasing the number 
of pairs of wheels. The next particular of 
the Invention claimed by the complainant, 
to which the first question of the court will 
be applied, consists of the concentric cylin- 
ders and the manner of supporting them. 
No evidence has been adduced to show that 
this part pf the invention Is not new, nor 
can there be a doubt of its utility in the 
sense which we have assumed as belonging 
to the word. The particulars in which this 
part of the invention is claimed to be new 
are: A hollow cylinder, with an interior 
diameter nearly equal to that of the wheel; 
another cylinder, which is solid (except the 
cavity for the shaft to run In), and concen- 
tric with the first. These cylinders are 
placed between the tire wheels, and serve to 
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give the water a circular or wliirling mo- 
tion by passing between them before strik- 
ing the wheels. Connected with these cyl- 
inders, and essential to them, is the manner 
of supporting them, which is simply by in- 
closing their ends in plank rims attached to 
the frame work of the forebay. The utility 
of these cylinders consists in the whirling 
or vortical motion which they give to -the 
water before it reaches the wheels. This 
motion is in the direction in which the 
wheel moves, and causes the particles of 
water, as they pass out at the issue, to act 
at a greater angle against the inner sides of 
the buckets. Every wheel propelled by the 
action of water upon the inclined surfaces 
of buckets placed around its circumference, 
with issues for the water to pass freely out, 
may be said to act by percussion, for the 
particles of water, being urged by the pres- 
sure of those behind, in endeavoring to es- 
cape in every direction outwardly, act upon 
the Inclined surfaces just as the force of the 
water is exerted upon the lee board of a 
boat crossing the stream by the force of the 
current. Now, it is clear that if, by any 
means, a direction be given to the current 
which shall coincide with that of the boat 
before it strikes the board, it will serve to 
propel the boat faster. This is just the ef- 
fect of the cylinder in question, though it 
is by no means clear that the inner one is 
essential to produce the result The nest 
particular of the Interior claimed by the 
complainant Is 'the spouts which conduct 
the water into the wheels from the pen- 
stock, and their spiral termination between 
the cylinders.' This part of the invention 
Is also both new and useful. The novelty 
of these spouts consists of their spiral ter- 
mination. Their utillly consists in convey- 
ing the water more easily and with less 
friction to the inside of the wheels, where 
it can act at once upon the buckets. These 
particulars have reference, in every case, to 
the arrangement of several wheels upon a 
horizontal shaft -Similar particulars are 
claimed by the complainant In the invention, 
as applied to the single horizontal (shaft) 
wheel upon a vertical shaft, and to these 
particulars the foregoing observations will 
apply in the same way. Another part of 
the invention claimed by the complainant is 
a contrivance for applying the principle of 
vortical or circular motion of the water to 
reaction wheels now in use. This contriv- 
ance is both new and useful, in the sense in 
which those above described are so. Its 
utility consists in giving to the water a cir- 
cular motion as it enters the wheel to act 
upon the buckets or issues. 

["The next question proposed by the court 
is 'whether the complainant's patent is val- 
id.' There Is nothing in the evidence which 
goes to show its Invalidity. If, then, it is 
invalid, it must appear upon 'the face of the 
patent Itself. The two principal considera- 
tions to be applied to this question are, 



(Case No. 10,736) PACKER 

whether the invention is one of a nature to 
entitle the inventor to a patent therefor, 
and whether the provisions of the law are 
complied with in the manner of making the 
specifications. 

["And, first, the invention is one which 
consists mainly of three parts: (1) A con- 
trivance for applying the water more ad- 
vantageously to the buckets of the wheel, 
by giving it a whirling motion. (2) A com- 
bination of wheels upon one shaft for the 
purpose of increasing power and avoiding 
friction. (3) An improvement in the reac- 
tion wheel, by making the buckets as thin 
at both ends as they can be safely made, 
and the rim no wider than sufficient to cov- 
er them. Under section 6, Act Cong, July 
4, 1836, the first part of this invention may 
very properly be denominated a 'new and 
useful machine,' being a contrivance con- 
sisting of cylinders and their supports, with 
the spiral spouts between. It can be de- 
scribed, made, and sold, and each and every 
part, whether separate or combined, may be 
made the subject of esclusive right, and is 
therefore clearly entitled to a patent The 
second part of the invention may properly 
be called an improvement on a machine, by 
means of a new combination of things 
which were before in use and weU known. 
It is true the inventor entitles it 'the com- 
pound vertical percussion and reaction 
wheel,' but this title is evidently applied to 
the combination, since the several parts con- 
sisting of the shaft and wheels were well 
known before. See opinion of Story, J., in 
Moody V. Piske [Case No. 9,74^. Tliis pari 
of the Invention has, therefore, nothing in 
its nature which destroys the right of the 
Inventor to a patent The third part of the 
invention is the 'improvement in the reac- 
tion wheel, by making the buckets as thin 
at both ends as they can safely be made, 
and the rim no wider than sufficient to cover 
them.' This part of the invention claimed 
by the complainant does not seem to be of a 
character to entitle the inventor to a patent 
It is called an improvement, but it contains 
nothing which sufficiently differs from the 
old wheel to make in any sense a new ma- 
chine of it It consists merely of a slight 
variation or change in the form or propor- 
tions of a wheel long in use, without in any 
way changing the mode by which the water 
acts upon the wheel, nor the effect of such 
action. See opinion of Washington, J., in 
Gray v. James [Case No, 5,718]. This wheel, 
then, claimed by the complainant, must be 
considered as substantially the same wheel 
as the one before in use, and therefore not 
entitled to a patent. 

["Secondly. Is the invention so described in 
the specifications as to correspond with the 
statutory requirements, that it shall be 'in 
such dear, full, and exact terms, avoiding -un- 
necessary proli^ty, as to enable any person 
skilled in the art or science to which it apper- 
tains, or with which it is most nearly connect- 
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ed, to make, construct, compound, and use the 
same?' It would be difficult to imagine a 
description more dear and distinct than that 
given of the complainant's invention in the 
specification of Ms patent. The patent can- 
not be objected to on this account, orhe only- 
point of doubt, then, as to the validity of the 
patent, is, whether that part of the inven- 
tion said to consist in 'the improvement of the 
reaction wheel,' not being entitled to a patent, 
is sufficient to invalidate the whole. See re- 
mai-ks of Story, J,, In Moody v. Fiske [supra]. 
Now, the alleged improvement in the water 
wheel consists of a simple change of form of 
the buckets and the proportions of the rim. 
This change, though slight, and not involv- 
ing a sufficient difference from the old wheel 
to form a neiw machine in any sense, and 
therefore not entitled to a patent, is never- 
theless, so far as there is any alteration, the 
invention of the complainant, so that he 
does not claim anything that he has not in- 
vented, though a part of that invention would 
not be entitled to a patent. The said com- 
missioner is therefore of opinion that the 
patent, in tliis respect, is valid, though this 
opinion is expressed with hesitation. 

["The third question of the court is, 'wheth- 
er the invention claimed by the defendant, 
or the water wheel made, vended, or used 
by him, is an infringement of the complain- 
ant's rights under his patents, and, if so, 
wherein?' The improvements claimed by the 
defendant, in the summing up of his specifi- 
cations, are 'the peculiar form of the buck- 
ets, and the double spiral scroll placed be- 
tween them.' The specification itself, how- 
ever, describes the wheels as placed in pairs 
on a horizontal shaft, and the scroll as be- 
ing placed in a 'concave,' resembling an ogee. 
The spiral scroll, the combination of the 
wheels, and the 'concave,' are all of them 
undoubtedly infringements on the rights of 
the complainant, nnder his patent, the two 
first items being precisely the same as those 
described In the patent of the complain- 
ant, and the 'concave' being nothing less 
than the 'outer cylinder' of the complain- 
ant, and which principally acts In producing 
the vortical or whirling motion of the water. 
["The fourth question of the court Is 'the 
amount of damage sustained by the complain- 
ant by reason of the infringement of his 
rights under said patent by defendant* The 
only evidence touching the number of wheels 
made and put in operation by defendant Is 
that of S. B. Chandler and of Martin Chand- 
ler, Jr. The former says that he knows of 
defendant building a mill on a fork of Salt 
creek, in Muskingum county, and others In 
the neighborhood; that he has seen the 
wheels used by Hatfield, and that they are 
identical with his own (one of complain- 
ant's), except that his was made of iron, and 
those put in by defendant of wood. The lat- 
ter says he never saw but three .of defend- 
ant's wheels in operation, and he thinks there 
is no material difference between those and 
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the complainant's. It would seem, then, that 
no more than three wheels have been proved 
to have been put into operation by the defend- 
ant, the damages for which, at the price de- 
manded by the complainant for each right, 
would amount to $75. In the month of July, 
1844, at the request of the complainant, the 
undersigned notified the parties that he would 
attend at the house of complainant for the 
purpose of witnessing a series of experiments 
having reference to this cause. Owing to the 
alleged illness of the defendant, he did not 
attend at the time appointed, and afterward 
protested against the experiments made in 
his absence being used in evidence. In the 
month of May last, after due notice to both 
parties, the experiments were repeated, de- 
fendant being still absent. After a full in- 
vestigation of the matter, the undersigned be- 
came satisfied that the experiments, of which 
the object was to test the relative merits 
of the complainant's invention, had no bear- 
ing upon the question at issue between the 
parties, and therefore no notice was taken 
of them in the investigation of the subject." 
[The defendant, through his counsel, except- 
ed to said report for the following causes: (1) 
Due effect was not given to the testimony 
of Isaac Dillon, which showed that so much 
of Parker's invention as relates to the placing 
two or more wheels on one horizontal shaft 
was not new. (2) The commissioner had mis- 
apprehended the law in relation to the valid- 
ity of a patent for a machine merely useless 
and not mischievous. (3) The report erred in 
not holding the patent void, for the reason 
that it embraced various distinct Inventions 
and Improvements. (4) The report was er- 
roneous in not holding the patent void, for 
the reason that the specification embraced 
a matter which was admitted in the report 
not to be the subject of a patent. (5) The re- 
port was erroneous in its mode of estimating 
the plaintiff's damages. (6) The report is er- 
roneous in not setting forth the experiments 
or their results, and In not taking notice of 
them in the report,] 2 

Mr. Ewing, for complainant 
Mr. Goddard, for defendant 

OPINION OF THE COURT. The com- 
plainant ffied his bill against the defendant, 
to restrain him from infringing his patent 
right. The complainant, In connection with 
his brother, now deceased, claims the Inven- 
tion of a new and useful improvement in the 
application of hydraulic power, by methods of 
combining percussion with re-action, applied 
and exemplified in the forms of machinery 
which they mention. The defendant, in his 
answer, denied the infringement, and also the 
right of the plaintiff as stated in his bill. At 
the hearing it was proved by two witnesses, 
introduced by the complainant, that the water 
wheel used by the defendant was the same m 
principle, as that claimed by the plaintiff. 

a [From 1 Fish. Pat Bep. 94.] 
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And one of tlie -witnesses says that lie heard 
the defendant say, he expected to pay Par- 
ker for his improvement 

Several of the witnesses called by the de- 
fendant, say, that the improvement claimed 
by the plalntifiE was of no value. That the 
power is derived merely from the weight of 
the water, and that there is nothing new in 
the invention. Under this conflict of the testis 
mony, the court referred the matter to G. P. 
Buckingham, Esquire, who was directed, at 
the request of either party, to witness such 
experiments as may be made in relation to 
the improvements claimed, and that he shall 
take such further testimony as may be re- 
quested, due notice being given. And that he 
report the result of his experiments and his 
opinion in relation to the following matters: 
First— Whether the invention claimed is new 
or useful; and should he so find, that he state 
the particulars in which it is new, and where- 
in consists its utility. Secondly— Whether 
the complainant's patent is valid; and if not, 
the reason of its invalidity. It may be proper 
here to remark that these directions were 
framed by the counsel, and the impropriety 
of this one was not noticed by the court, until 
the report of the master was made. The ob- 
ject was to have a report on all matters con- 
nected with the subject, which either party 
desired. But the validity of the patent, upon 
its face, was a matter of construction for the 
court Thirdly— Whether the invention claim- 
ed by the defendant, or the water wheel 
made, vended or used by him, is. an infringe- 
ment on complainant's rights under his pat- 
ent; and if so, wherein. Fourthly— The 
amount of damages, etc. 

Under these directions the master reported, 
"the particulars in which this part of the in- 
vention is claimed to be new, are, the position 
of the shaft (being horizontal) and the mmiber 
of wheels attached thereto. That its utility 
consists in the convenience of attaching the 
shaft directly to the saw without the inter- 
vention of gearing; in avoiding friction by 
placing the wheels in pairs, so that the water 
shall press equally each way in a direction 
parallel with the shaft, and in permitting the 
power of a low head, as applied to the same 
shaft, to be Increased to the utmost extent of 
the supply of water, by increasing the number 
of pairs of wheels." "The next particular of 
the invention claimed, consists of the concen- 
tric cylinders, and the manner of supporting 
them," And he reports that no evidence was 
adduced to show that this part of the inven- 
tion was not new, and he says there can .be 
no doubt of its utility. The next particular of 
the invention claimed is, "the spouts which 
conduct the water Into the wheels from the 
penstock, and their spiral terminations be- 
tween the cylinders." And this the master re- 
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ports is both new and useful. Another part 
of the invention claimed by the complainant 
is, a contrivance "for applymg the principle 
of vortical or circular motion of the water to 
re-action wheels no-v^in uscj" This, he says, is 
both new and useful. He reported favorably 
of the patent that the defendant had infring- 
ed it, and he estimated the damages at $75. 

Exceptions were taken to the report, and ar- 
gued, but no additional testimony was offer- 
ed. As to the infringement, the master re- 
ports, "the improvements claimed by the 
plaintiff, in the summing up of his specifica- 
tions are, 'the peculiar form of the buckets, 
and the double spiral scroll placed between 
them.* The specification itself, however, de- 
scribes the wheels as placed in pairs on a hor- 
izontal shaft; and the scroll as being placed 
in a concave resembling an ogee. The spiral 
scroll, the combination of the wheels and the 
concave, are all of them, undoubtedly in- 
fringements on the rights of the complainant, 
under his patent" This is the opinion of the 
master, who is understood to be practically ac- 
quainted with machinery, and especially 
with the kind of machinery involved In this 
inquiry. And his opinion being formed from 
actual examination and experiments, it is en- 
titled to great weight. Indeed, there Is no ev- 
idence in the case which can create any doubt 
in the mind of the court, as to its entire accu- 
racy. 

The novelty of the invention has been call- 
ed in question by the counsel, and a reference 
Is made to the Dictionary of Arts and Sciences 
(page 2010), under the head of "Mill"; and to 
other treatises on mechanics, but, we think, 
without success. We think the invention of 
complainant is different in principle from any 
structure referred to. And we can not doubt, 
fi^om the evidence and the models exhibited, 
that by the combination described, a great 
increase of power is gained over any other 
machinery before used for a similar purpose. 
The contrivances show great ingenuiiy and 
an intimate acquaintance with hydraulics. 
From the evidence, and our reflection on the 
subject, we are impressed with the great 
value of the invention, with its novelty in 
combination, and with the high merit of th& 
patentees in bringing into practical operation 
so great an improvement in hydraulic power. 
We therefore enjoin the defendant from 
further making, using or vending re-action 
water wheels, to be used In the manner of 
those heretofore made by him, or any other 
infringing of the exclusive privileges of the 
complainant etc, and that within twenty 
days the defendant pay the costs of this 
suit etc. 

[For other cases inTolvinff this patent, see 
Cases Nos. 10,738. 10,731, 10,733, 10,740, 10,749, 
10,727, 10,725, 10,748, 10,726, 10,737.] 
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PARKER V. HAWK. 

[2 Fish. Pat Gas. 58.] i 

Circuit Court, S. D. Ohio. Dee., 1857. 

Patents — Trespass on the Case for Infringe- 
ment — State Statdte of Limitations. 

1. In an action on the ease brought under tie 
patent laws of the United States for an in- 
fringement of a patent right within the state 
of Ohio, the limitation act of that state in force 
when the infringement took place, which bars 
all actions on the case after sis years from the 
time tiie cause of action accrued, is a good plea. 

2. The 34th section of the Judiciary act of 
178Q [1 Stat. 73], providing that the laws of 
the several states not in conflict with the con- 
stitution, treaties or laws of the United States, 
shall form rules of decision for the courts of the 
United States, includes state legislation for the 
limitation of actions, and will have the same 
force in those courts as in the courts of the 
states. 

[Approved in Rich v. Ricbetts, Case No. 11,- 
762.] 

3. As the act of congress provides that the 
action of case may be brought for an infringe- 
ment of a patent right, and the statute of Ohio 
bars that action by its technical denomination 
after six years, the limitation must apply as a 
bar. 

[Cited in Anthony v. Carroll, Case No, 487.] 

4. Until congress shall declare the time of 
limitation for an action for an infringement of 
a patent right, there is no reason why a state 
may not interpose to prevent its citizens from 
vexatious suits of alleged infringements of pat- 
ent rights, by the enactment of reasonable stat- 
utes of limitation barring such suits. 

[Cited in brief in Collins v. Peebles, Case No. 
3,017. Cited in May v. County of Logan, 
30 Fed. 257,1 

This was a demurrer to the plea of the 
statute of limitations, A patent for a new 
and useful "improvement in hydraulic pow- 
er," was granted to Zebulon an"d Austin 
Parker October 19, 1829, and. having been 
extended for seven years from the expira- 
tion of the first term, expired October 29, 
1850. An action on the case, to recover 
damages for the infringement of this patent, 
during its lifetime, was brought in 1857, 
To this action the defendant [John Hawk] 
pleaded the statute of limitations of Ohio, 
limiting actions on the case to six years, to 
which plea the plaintiff demurred. 

G. M. Lee and S. S. Fisher, for plaintiff. 
T. Ewlng, Jr., for defendant. 

LBAYITT, District Judge. This is an ac- 
tion on the case for an infringement of the 
plaintiffs patent for an improvement in the 
application of hydraulic power, known as 
the Parker water wheel. The declaration is 
in the usual form, and avers an Infringe- 
ment by the defendant on a day specially 
designated. The defendant has pleaded the 
statute of limitations of the state of Ohio in 
force when the cause of action accrued, by 
which aU actions on the case for consequen- 



1 [Reported by Samuel S. Fisher, Esq,, and 
here reprinted by permission.] 



tial damages, are barred after six years. To 
this plea the plaintiff has filed a general de- 
murrer, and this presents the question now 
to be decided. The counsel for the plain- 
tiff insists that the limitation act of Ohio 
does not apply to a cause of action arising 
under an act of congress. The argument is 
that as the power to grant patents for new 
and useful inventions is vested exclusively 
in congress by the constitution of the United 
States, and the franchise of a patentee is 
created by congressional legislation, no state 
law can affect or impair his right The 
question as applicable to this action is new 
in this court, nor has it been directly decided 
by the surpeme court of the United States. 
The supreme court, however, have affirmed 
principles which by analogy may be regard- 
ed as decisive of the question arising on this 
demurrer. It is well settled that as state 
laws for the limitation of time within which 
actions may be brought affect merely the 
remedy, and do not impair the obligation of 
a contract, they are to be regarded as rules 
of decision by the courts of the United 
States. 

The case of McCluney v. Silliman, 3 Pet 
[28 U. S.] 270, is one in which this principle 
was recognized and applied by the supreme 
court. It was an action on the case against 
the defendant as register of a land office in 
Ohio for nonfeasance in refusing, on the 
request of the plaintiff, to enter his applica- 
tion for the purchase of certain government 
lands, as required by an act of congress. 
The plaintiff put in the plea of not guilty 
within six years, to which there was a de- 
murrer. It was insisted that the Ohio stat- 
ute of limitations could not be interposed as 
a bar to an action against a public officer 
for an omission of a duty enjoined by an act 
of congress. The opinion of the court In 
which all the judges concurred, was deliv- 
ered by Judge McLean. The learned judge, 
after citing section 34 of the judiciary act 
of 1789, which provides 'that the laws of 
the several states, except where the consti- 
tution, treaties or statutes of the United 
States shall otherwise require or provide, 
shall be regarded as rules of decision in 
trials at common law, in the courts of the 
United States in cases where they apply," 
arrives at the conclusion that the limitation 
act of Ohio was applicable to the case, and 
was a bar to the action. The court say: 
"Under this statute the acts of limitation of 
the several states, where no special provi- 
sion has been made by congress, form a 
rule of decision in the courts of the United 
States, and the same effect is given to them ' 
as is" given in the state courts." The court 
further hold "that where the statute is not 
restricted to particular causes of action, but 
provides that the action by its technical de- 
nomination shall be barred If not brought 
within a limited time, every cause for which 
the action may be prosecuted, is within the 
statute." And again: "In giving a con- 
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struction to this statute, where the action. is 
barred by its denomination, the court can 
not look into the cause of action." The 
court, in accordance "with these views, there- 
fore overruled the demurrer to the plea of 
the statute of limitations. 

There would seem to he no doubt that the 
decision in the case referred to, must con- 
trol the pending question. It is true the 
cause of action in the case decided by the 
supreme court was not the same as in the 
case before this court This is an action for 
an infringement of a patent right, but like 
the case of McCluney v. Silliman [supra], it 
is an action on the case, and therefore with- 
in the category of suits expressly barred by 
the Ohio statute. The act of February 25, 
183J, in force when the cause of action ac- 
crued in this case (3 Ghase, 1768), fixes the 
bar in "actions on the case for consequential 
damages," at six years. It is clear that an 
action for an infringement of a patent right 
is witliin this designation. The act of con- 
gress of July 4, 1836 [5 Stat 117], expressly 
provides that damages may be recovered for 
an infringement by "an action on the case," 
It is not material to inquire, whether' this 
provision excludes every other remedy at 
law. From the nature of the injury com- 
plained of, it admits of no doubt that the 
action on the case is the appropriate action. 
And if the statute did not directly authorize 
it, and the party complaining of the injury- 
was remitted to his remedy at common law, 
this would be the proper form of action. 
And in accordance with the views of the su- 
preme court it is barred by its denomination 
as an action on the case, without Inquiry into 
the groimds of the action. 

I can perceive no objection in principle to 
the application of the doctrine, established 
by the supreme court to this case. Con- 
gress has omitted to prescribe any bar from 
the lapse of time, to an action for an in- 
fringement of a patent right. It was un- 
doubtedly within the competency of that 
body to have done so: and in the case of 
copyrights, it has exercised this power. 
Does it follow, because it has failed to estab- 
lish a limitation in suits for infringements 
of patent rights, that the right of the pat- 
entee to sue shall be indefinitely extended? 
And is it not expedient, while It violates no 
principle, that the legislation of the state 
shall be invoked to protect Its citizens from 
the annoyance of being sued upon stale 
claims for aUeged infringements? A pat- 
entee has clearly no ground to complain of 
a violation of his rights under his patent, by 
being required to prosecute witnin a reason- 
able time. The right to sue at any time*, Is 
not a right secured to him by the emanation 
of a patent, and he can clearly claim noth- 
ing that Is not conferred by his patent 
There is no* force in the argument, ' that in 
this view it would be in the power of a state 
to defend the rights of a patentee by pre- 
scribing a period of limitation so short as to 
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render it Impracticable to sue for an infringe- 
ment It is a sufficient reply to this, that 
this objection does not exist, and can not 
therefore apply in reference to the statute of 
Ohio now in question. And this court can 
not mold its decision in this case, in appre- 
hension of such future legislation by a state, 
as may interfere with or thwart the just 
rights of a patentee. It will be proper for 
the, court to determine what its action shall- 
be, when the grievance supposed shall have 
an actual existence. 

The demurrer to the plea of the statute of 
limitations is overruled. 

NOTE. At a subsequent term, the same 
question arose in the case of Parker v. Hall 
[unreported], when Judge McLean was sitting 
with the district judge, and the ruling of the 
court was the same as in the foregoing case. 

[For other cases involving this patent see note 
to Parker v. HatJSeld, Case No. 10,736.] 



Case No. 10,738. 

PARKER V. HAWORTH. 

[4 McLean, 370; i 2 Robb. Pat Oas. 725.] 

Circuit Court D. Illinois. June Term, 1848. 

Patents — Assignment — Averments to Support 

Action fob Infringement— Similabitt 

IN Principle — Combination. 

1. A patent may be assigned in part, or the 
whole of it 

2. An averment in the declaration that the 
defendant has made the thing "in imitation of 
the patent" is sufficient to sustain the action. 

3. The machinery complained of, if the same 
in principle as the plaintiff's, is an infringement 

[Cited in Sewall v. Jones, 91 TJ, S. 184.] 

4. Parker's patent is for improvements on 
known machinery and a combination of me- 
chanical powers. There can be no infringe- 
ment of the combination, which does not em- 
brace all the parts. 

5. But it is an infringement to adopt any im- 
provement of the plaintiff's of any of the parts 
of the combination. 

[Cited in Winans v. Denmead, 15 How. (56 
IJ. S.) 342; Buchanan v. Goodwin, 57 Fed. 

6. An inventor, under his patent claims no 
monopoly. 

^J-J- Q?^^ ^° Goodyear v. Blake, Case No. 5,- 
560; National Folding Bos & Paper Co v. 
American Paper Pail & Box Co., 55 Fed, 490: 
Pame v, Trask, 5 C. 0, A. 497, 56 Fed. 233. 
Criticised in New York v. American Cable Ry. 
Co., 60 Fed. 1017, on the point that copies of 
assignments of a patent, duly certified, are pri- 
ma facie evidence of the genuineness of the 
originals on file.] 

[This was an action by Zebulon Parker 
against James F. Haworth for the violation 
of letters patent granted to plaintiff October 
19, 1829.] 

Mr. Logan, for plaintiff. 
Mr. Weed, for defendant 

OPINION OF THE COURT. This action is 
brought, charging the defendant with a viola- 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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tion of the plaintiff's patent for a percussion 
and reaction water wlieel. Tlie defendant 
vleaded not guilty. The jury being sworn, 
the plaintiff offered an exemplification of his 
patent, containing certain assignments, in evi- 
dence, which was objected to by defendant, 
on two grounds: (1) That there is no proof 
of the original assignment to McElvey; and 
(2) that there is no proof that McEIvey was 
administrator, as he assumed to be. \ 

The assignment of a patent in whole or in 
part, is authorized by act of congress, and it 
is required to be recorded in the patent office. 
The assignments in this case have been re- 
corded, and the paper now offered contains 
a copy of them, duly authenticated; and tlie 
law of congress makes such copies evidence, 
as well as a copy of the patent Such copies, 
therefore, must be received, as prima facie 
evidence at least, of the genuineness of the 
originals on file; and absolute evidence of the 
correctness of the copies from the record. 

Several witnesses were examined to show 
ihe value of the improvement claimed by the 
plaintiff. One of the witnesses, Mr. West, 
says he has built forty or fifty of Parker's 
percussion water wheels; and the question 
being asked him whether there were not oth- 
er wheels similar to those of Parker's it was 
objected to, there having been no notice giv- 
en, as the statute requires, and the court sus- 
tained the objection. The witness says, the 
product of Parker's improvement is nearly 
three times as great as the other wheels in 
use. A question being asked of a witness 
whether the defendant throws the water up- 
on the wheel through a spiral trunk, was ob- 
jected to because the declaration contained no 
.such averment But the court permitted the 
question to be asked, as in the declaration the 
trunk was averred to be made in imitation of 
the plaintiff's patent. 

Several witnesses were examined, who 
thought the improvement of no great value, 
and, in some respects, they considered it less 
valuable than the flutter wheel, generally in 
use: and some of them who are millwrights, 
do not think the defendant's wheel is an in- 
fringement upon that of the plaintiff's. 

The ease having been argued to the jury, 
the court observed to them, this action is 
brought to recover damages for a violation 
of the plaintiff's right The policy of the law, 
which protects the right of the inventor, is 
wise. It stimulates genius, by endeavoring to 
secure a reasonable compensation to those 
who have spent their time and money in pro- 
ducing something of utility to the public. It 
is not a monopoly the inventor receives. In- 
stead of taking anything from the public, 
he confers on it the greatest benefits; and all 
he asks, and all he receives, is that for a few 
years he shall realize some advantage from 
his own creation; not that he withholds his 
machine or discovery from the country, but 
that in distributing it he may receive a small 
compensation for the great benefit he con- 
fers. 



The triumphs of the inventor are intellec- 
tual triumphs. His demonstrations are made 
through mechanical agencies, but these, in 
the highest degree, are attributable to mind; 
and the same may be said of our inventive 
mechanics generally. The range of their 
thought embraces the system of natural 
philosophy, in all its practical bearings; and 
in carrying out their views, the highest de- 
gi-ee of mechanical ingenuity. Through the 
labors of these men our country has been ad- 
vanced by machinery, on the land and on the 
water, in the saving of labor, and in a rapid 
and increased intercourse, and especially in 
the communication of intelligence in the last 
forty years, more than could have been hoped 
for, without their instrumentality, in many 
centuries. And yet how few of them are 
considered public benefactors. Their inven- 
tions are pirated, and they often reduced to 
iadigence by the vindication of their rights. 

The plaintiff in this case is not entitled to 
recover.damages unless he shows that the de- 
fendant has violated the patent by using the 
machinery invented or improved by the plain- 
tiff. There seems to be nothing in the evi- 
dence which can create a doubt, in regard to 
the invention claimed by the patent. And 
your inquiry will be chiefly directed to the in- 
fringement charged in the declaration. To 
this the plaintiff is limited. If the defendant 
has arranged his, machinery on the same prin- 
ciple as claimed by the plaintiff, he is guilty 
of infringement. You will understand that it 
is not essential that the wheel of the defend- 
ant, in its form, should be exactly similar to 
that of the plaintiff; but it must work on the 
same principle. The force of the water must 
be thrown upon it in substantially the same 
manner. If you shall flnd for the plaintiff, 
you will assess such damages, as in your 
judgments shall be just There are no cir- 
cumstances in the case which call for exem- 
plary damages. The defendant may not 
have been aware of the plaintiff's right, at 
the time he procured his machinery to be 
constructed. 

Verdict for the plaintiff. 

A motion was made in arrest of judgment, 
on the ground, that the declaration does not 
set forth the act complamed of as contrary to 
the statute. This is necessary when an ac- 
tion is brought on a penal statute, but not in 
a case like the present, where damages are 
sought for on an injury done. Where the 
plaintiff sues for a penalty, as the statute Is 
the only foundation of the action, the dec- 
laration must aver that the act is contra for- 
man statuti. In Tryon v. White [Case No. 
14,208], it is said: "If the declaration in an 
action for the invasion of a patent right fails 
to lay the act complained contra forman 
statuti, the defect will be purged after the 
verdict" 

Another ground in arrest is stated, that the 
declaration should allege an infringement of 
the combination claimed in the patent It is 
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a well established principle that where the 
Invention consists of a combination of known 
mechanical powers, the use of a part less 
than the whole combination, would be no 
infringement. Each one of the different pow- 
ers combined constitutes a part of the whole, 
but the invention is not in any of the parts, 
but in the combination of them. The parts 
of which the combination consists, remain 
unrestrained from general use, as before the 
invention. But the plaintifE's invention con- 
sists, not only in the combination, but in the 
improvement of several of the parts of which 
that combination is composed. And the vio- 
lation of one of them is an infringement for 
which an action will lie. The motion in ar- 
rest is overruled and judgment 

[For other cases involvinjr this patent, see 
note to Parlier v. Hatfield, Case No. 10,736,] 



Case Ho. 10,739. 

PARKER V. HOTCHKISS. 

[1 Wall. Jr. 269.] i 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1849. 

Practice— Privilege op Suitors. 

A suitor in this court, residing without the 
circuit, is privileged from the service of a sum- 
mons. The case of Blight v. Fisher [Case No. 
1.542], decided by Judge "Washington, A. D. 
1809, in which his privilege was limited to ex- 
emption from arrest, is here overruled. 
[Cited in Juneau Banli v. McSpeflan, Case 
No. 7.582; Brooks v. FarweU, 4 Fed. 168; 
Larned v. Griffin, 12 Fed. 592; Wilson 
Sewing Mach. Co. v. Wilson, 22 Fed. 804; 
Es parte Schulenburg, 25 Fed. 212; U. S. 
V. Sanborn, 28 Fed. 302; Miner v. Mark- 
ham, 28 Fed. 392.] 
[Cited in Andrews v. Lembeek^B Ohio St. 
41, 18 N. E. 484; Christian v. Williams, 111 
Mo. 437, 20 S. W. 97; Jones v. Knauss, 31> 
N. J. Eq. 216; Mitchell v. Huron Circuit 
Judge, 53 Mich. 542, 19 N. W. 176; Palmer 
V. Rowan. 21 Neb. 452, 456, 458, 32 N. W. 
210: Wilson V. Donaldson, 117 Ind. 360, 20 
N, E. 251.] 

Hotchldss, the defendant, who resided with- 
out this circuit, had been admitted by the 
court to make defence in a suit between Par- 
ker, the present plaintiff, and one Perkins; 
and he was attending in this city for the pur- 
pose of being present at the trial of that case. 
It was tried at this term, and Parker, having 
been nonsuited, issued summons on tbe same 
day, and served it on Hotchkiss at his lodg- 
ings. Mr. Hazlehurst having applied to 
Judge Kane, who was sitting for the circuit 
court, to have the service set aside as for a 
violation of privilege, Mr. Titus, for the plain- 
life, contended that according to the well set- 
tled practice of this court, the service was 
perfectly regular. The practice was estab- 
lished by Judge Washington in a solemn deci- 
sion (Blight V. Fisher [supra], decided A. D. 
1809), made more than forty years ago, and 
which has been acquiesced in and acted upon 



1 [Reported by John William Wallace, Esq.] 
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by the whole profession ance. In that case 
the position taken by Mr. Hazlehurst was 
supported by Mr. William Griffith, one of the 
most acute and learned lawyers of New Jer- 
sey, and by Mr. Rawle, of this bar. Their 
citations were numerous, and no doubt their 
argument good. Judge Washington took time 
to examine the books and to consider th^r 
arguments. We have a full and written 
opinion from him on the subject. He decided 
against the privilege. The very point, thei'e- 
fore, now before this court has been once 
solemnly adjudged by it. A practice of forty 
years — embracing two generations of the b^r 
—has never questioned its correctness. Sure- 
ly this Is an answer to all argument and . to 
all learning. If precedents be worth any- 
thing, and we are not forever to be laying 
foundations, some things must be regarded 
as settled. Both the English law and the 
law of Pennsylvania were the same then as 
they are now. They were both known to Judge 
Washington, both were considered by him, 
and their value not extenuated. He refused 
to adopt the state practice. He thought that 
the state courts had carried privilege too far. 
He doubted whether their notion that a mem- 
ber of the assembly had a right to have a 
continuance of his cause as a matter of privi- 
lege—a declaration made by them (Geyer's 
Lessee v. Irwin, 4 Dall. [4 U. S.] 107)— was 
right: and this court has just decided that 
his doubts were well founded. Nones v. 
Edsall [Case No. 10,290]. 

But if we are now to examine the matter 
anew, how does it stand? There has been no 
contempt of court; nothing which has inter- 
fered with its functions in any manner or to 
any degree; no terrour has been inflicted; no 
withdrawal of any body from its business. 
The privilege claimed is In derogation of a 
clear common law, and should rest on the 
dearest necessi^. Cole v. Hawkins, 2 
Strange, 1094 (much better reported in An- 
drews, 275), was a "motion against the attor- 
ney for a contempt," and the writ was served 
whilst "Lee, C. J., was hearing causes, and 
the defendant was on the steps leading to the 
court attenduag his cause, which was just go- 
ing to be called on." And though the court 
was of opinion that the service of process in 
the sight of the court is a great contempt and 
punishable by attachment, yet Chief Justice 
Lee says, "It is another consideration wheth- 
er such execution of a writ be void so that 
the party shall be discharged." Indeed, it 
cannot be pretended that the English courts 
would set aside such a service as this. In 
Miles V. M'CuUough, 1 Bin. 77, in our own 
state, the reporter's words are, "The defend- 
ant was attending in this court;" and no 
doubt the process was served in the presence 
of the court, either constructive or actual. 
Hayes v. Shields, 2 Yeates, 222, which set- 
tles the state practice adversely^ to the pres- 
ent practice of this court, (and which I admit 
is in point,) caUs to its aid the privilege 
which in Pennsylvania is extended to politi- 
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cal functionaries; a privilege wlileli, as de- 
clared in that state to exist, this court has 
denied to he rightly allowed. Curia advisari 
vult 

E:ANE, District Judge. It is said that the 
practice of this court, since the decision in 
' Blight V. Fisher [supra], in 1809, has been 
uniform to discharge in such cases as this, 
from aiTests under capias, but not to set aside 
the service of a summons. I confess that I 
have never apprehended the reason of this 
distinction, and when it was pressed upon me 
by the coimsel for the plaintiff, I did not dis- 
guise my reluctance to accede to it. My in- 
stinctive respect for all the opinions ex- 
pressed by Judge Washington, alone made, 
me hesitate. 

The privilege which is asserted here is the 
privilege of the court, rather than of the de- 
fendant. It is founded in the necessities of 
the judicial administiution, which would be 
often embarrassed, and sometimes interrupt- 
ed, if the suitor might be vexed with process 
while attending upon the court for the protec- 
tion of his rights, or the witness while at- 
tending to testify. "Witnesses would be chai*y 
of coming within our Jurisdiction, and would 
be exposed to dangerous influences, if they 
might be punished with a lawsuit for dis- 
pleasing parties by their testimony; and 
even parties in interest, whether on the rec- 
ord or not, might be deterred from the right- 
fully fearless assertion of a claim or the 
rightfully fearless assertion of a defence, 
if they were liable to be visited on the in- 
stant with wi-its from the defeated party. 

As the privilege of the court, this incidental 
immunity to the party can scarcely be the 
subject of abuse. It can be exercised or not 
in each particular case, as the purposes of 
substantial justice may seem to require. Per 
M'Kean, 0. J., in Starret's Case, 1 Dall. [1 
XJ. S.] 357. The suitor or the witness from 
another jurisdiction may be relieved: he who 
is at home here amongst us, suffering no in- 
convenience from the service, may be refused 
his discharge. 

Such have been my views heretofore, de- 
rived no doubt in some degree from the long 
established practice of our state courts, but 
certainly strengthened by what I have ob- 
served since I came upon the bench. 

The case of H^yes v. Shields, 2 Yeates, 222, 
in the supreme court of Pennsylvania, was 
decided by Yeates and Smith, justices in 
1797. A summons was served upon a non- 
resident defendant, one day after the trial of 
a cause in which he had been attending as a 
witness; and the court, after asserting that 
his exemption from process was the privilege 
of the court, and that the distinction taken 
by the plaintitf's counsel between writs of 
capias and summons, was not solid, "dischar- 
ged the defendant from the suit." 

The case of Miles v. M'Cullough, 1 Bin. 77, 
was also a case of summons, served upon a 
party in attendance on the court. There, as 



here, the motion was made to set aside the 
service, and was resisted on the ground that 
the privilege claimed for the party was lim- 
ited to cases of arrest But the court said: 
"It has been repeatedly ruled, that he is 
equally privileged from the service of a sum- 
mons,"— and they set aside the service. I 
cannot regard this decision as resting on the 
circumstance of the defendant having been 
actually in presence of the court at the time 
when he was summoned. That circumstance 
was not adverted to in the argument,— the 
question was one of privilege regarding the 
suitor, not of contempt,— and the language 
of the court places the case of a summons on 
precisely the same ground as that of an ar- 
rest on the score of privilege. 

I am informed, that the practice of the 
courts of Pennsylvania, has been always in 
accordance with these decisions, and that 
since our*present term began, a gentleman 
of the bar, who had come from a neighboring 
county as counsel in a case pending before 
us, was protected by an eminent state judge 
(Judge Sharswood) from the service of a 
summons out of his court It is also the prac- 
tice of the state courts of New Jersey, the 
other state of this circuit The opinion of 
Judge Southard in Halsey v. Stewart 4 N. 
J. Law, 420, established this, and is besides 
an exceedingly clear exposition of the argu- 
ment in its support 

"With these views of the policy of the law, 
confirmed by the practice of the state courts 
throughout this circuit, and under a strong 
impression that the case of Mr. Hotchkiss il- 
lustrated aptly their propriety and justice, 
I felt myself at libsrty to solicit the counsel 
of my Brother Grier (Judge Grier was at this 
time at Washington, attending the session of 
the supreme court of the United States) upon 
the points presented by the defendant's ap- 
plication; and he has authorized me to say, 
that he concurs with me in the opinion that 
the service of this writ of summons ought to 
be set aside. He adds in his letter to me, 
that Chief Justice Taney has been good 
enough also to consider of the question, and 
has arrived at the same conclusion. Service 
set aside. 



Case 3Sro. 10,740. 

PARKER V. HULMH. 

[1 Fish. Pat. Gas. 44; 7 West Law J. 417; 
Merw. Pat Inv. 560.] i 

Circmt Court E. D. Pennsylvania. Nov., 1849. 

Patents — Interpretation of Speoificatioss — 

New Result — Pkioritt — Infringement — 

Damages — Special Verdict— Novelty. 

1. The specification, being an instrument of 
writing, its interpretation is a matter exclusive- 
ly for the court, who must explain it. 

2. Duplication of parts, prcniucing a new and 
useful result, may be patentable. 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat Inv. 
560, contains only a partial report] 
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3. The propulsive effect of the vortical motion 
of water, in a reaction wheel, operating by its 
centrifugal force, and so directed by mechan- 
ism as to operate in the appropriate direction, 
is patentable. 

4. He who first discovers that a law of na- 
ture can be applied to produce a particular re- 
sult, and having devised machinery to make it 
operative, introduces it to the knowledge of his 
fellow-men, is a discoverer and inventor of th* 
highest grade. He may assert and establish 
his property, not only in the formal device, for 
which mechanical ingenuity can at once, as soon 
as the principle is known, imagine a thousand 
substitutes; but in the essential principle which 
his machine was the first to embody, to exem- 
plify, to illustrate, to make operative, and to 
announce to mankind. This is not to patent an 
abstraction, but rather the invention, as the in- 
ventor has given it to the world, in its full di- 
mensions and extent. 

5. Where a dispute arises as to priority of in- 
vention, a patentee is allowed to show the real 
date of it, and to have his right as fully secured 
as if he had taken out his patent at that time. 

6. It is not enough, in order to defeat a pat- 
entee's right, to show that a machine like that 
patented had been made, but it must also be 
shown that it was used before the patentee's 
invention. 

7. The question of infringement is one irre- 
spective of motive. The defendant may have 
infringed without intending, or even knowing 
it; but he is none the less an infringer. 

8. Damages should be compensatory; the cri- 
terion is indemnity; but the jury can not include 
the expenses of litigation in the verdict. 

9. Jury requested to find a special verdict as 
to issue of novelty. 

This was an action on the case [by Oliver 
H. P. Parker against James S. Hulme], tried 
before KIAJNB, District Judge, and a jury, for 
the infringement of letters patent, granted 
to Zebulon and Austin Parker, October 19, 
1829, for "a new and useful improvement in 
hydraulic power," and assigned to plaintiff. 
The history of the invention was substanti- 
ally as follows: The patentees, in the year 
1827, by observing in a horizontal reaction 
wheel, with a fixed flume, the operation of 
a simple stationary guide, discovered— and, 
by removing and replacing the guide, tested 
—the utility of applying as a motive power, 
the pressure, or centrifugal force of water 
made to revolve within such a wheel, and 
to pass into and act upon its circumferential 
buckets, with a circular or vortical motion, 
coinciding with that of their revolution. In 
the following year they experimented with 
both horizontal and vortical reaction wheels, 
by various adaptations of fixed guides, so 
formed and adjusted as to produce, maintain 
and regulate the proper circular currents, 
and give to them the required direction with- 
in the buckets. The vertical wheels were ar- 
ranged in pairs, and the fixtures .were so 
adapted, that, in several particulars, a single 
stationary piece of machinery served for 
two wheels. The patentees, in the pi-efatory 
part of their specification, declare that their 
invention consists of "a new and useful im- 
provement in the application of hydraulic 
power, by a method of combining percussion 



with reaction, applied and exemplified ia: 
1. A compound, vertical, percussion and re- 
action water-wheel, for saw-mills, and other 
purposes, with the method of applying water 
on the same, 2. An improved horizontal, re- 
action water-wheel, with the method of com- 
bining percussion with reaction on it. 3. A 
method of combining percussion with reac- 
tion, on common reaction wheels, or those al- 
ready in use." It is then stated that "the 
principle upon which this improvement is 
founded, is that of producing a Yovt&s. within 
reaction wheels, which by its centrifugal 
force, powerfully accelerates the velocity of 
the wheel, and adds, proportionately, to its 
momentum." 

The claims of the patent are as follows: 

"The parts of the above-described machin- 
.ery, claimed as original, and om: invention, 
in all their necessary dimensions and propor- 
tions, and for the use of which we seek an 
exclusive privilege, are as follows: 

"1. The compound, vertical, percussion and 
reaction wheel, for saw-mills and other pur- 
poses, with two, four, six, or more wheels on 
one horizontal shaft. The concentric cylin- 
ders, inclosing the shaft, and the manner of 
supporting them. The spouts- which con- 
duct the water into the wheel, from th.e pen- 
stock, with their spiral terminations between 
the cylinder. 

"2. The improvement in the reaction wheel, 
by making the buckets as thin at both ends 
as they can safely be made, and the rim no 
wider than is sufficient to cover them. The 
inner concentric cylinder. The spout that 
directs the water into the wheel, and the 
spiral termination of the spout between the 
cylinders. 

"3. The rim and blocks, or planks, that 
form the apertures into the wheels, and the 
manner of forming the apertures. The coni- 
cal covering on the blocks. The hollow box- 
gate in any form, either cylindrical, square, 
or irregular." 

Titus, Campbell & Cadwallader, for plain- 
tiff. 

Hazlehurst, Keller & Clarkson, for defend- 
ant. 

KANE, District Judge (charging jury). 
The plaintiff, Oliver H. P. Parker, for all the 
purposes of this suit, is the legal representa- 
tive of Zebulon and Austin Parker, the pat- 
entees named in certain letters patent, which 
were issued on the 19th October, 1829, for 
"a new and useful improvement in hydraulic 
power"; and the complaint in this suit is, 
that the defendant has used their patented 
invention without their authority. 

Three questions have been discussed: 

1. What Is the invention which the letters 
patent profess to secure to the'patentees? 

2. Were the patentees the first persons to 
make and reduce that invention to use? 

3. Has the defendant used that invention? 
And if so, what damages should be recovered 
against him? 
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Of these, in their order: 

1. The import and extent of the patent. 

This is to he derived from, first: The spec- 
ification made by the patentees, at the time 
of their application for a patent, in which 
they set forth the supposed discovery; and 
secondly: The act of congress, of 21st Feb- 
ruary, 1793 [1 Stat 318], under which the 
patent was issued; upon which the question 
will be, whether this discovery, or invention, 
was such that it was possible to secure it un- 
der that law. 

First, as to the import of the specification. 
The specification, being an instrument of 
writing, and the words of which it is made 
up having a fixed and plain import, its in- 
terpretation is a matter exclusively for the 
court, who must explain it This part of the 
case is not for the jury, who, for the pur- 
poses of this cause, will adopt and act upon 
the interpretation given to it by the court 
There is great reason and importance for 
this distribution of the respective duties of 
the court and the jury. The import of the 
instrument is purely a question of law. The 
interpretation of complicated instruments of 
writing is a special occupation, requiring, 
like all others, special training and practice. 
The judge, from his training and discipline, 
is more liliely to give a proper interpretation 
to such instruments than a jury; and he is, 
therefore, more likely to be right, in perform- 
ing such a duty, than a jury can be expected 
to be. The action of a judge, in such a case 
as that of interpreting the specification, is, 
moreover, open to review and correction, by 
reconsideration on his part, or by the revisal 
of a superior, or appellate court, where his 
reasoning can be tested. This is not so with 
a jury, who assign no reasons for their opin- 
ion, can not be called on, and are not permit- 
ted to review or reverse their action; and 
who, passing upon many questions in their 
private deliberations, do not declare, by their 
verdict, upon what particular elements they 
at last unite in a verdict; and it is impossi- 
ble for a court to analyze them. The rule 
is, therefore, established, that on the judge 
is placed the responsibility; and he must de- 
clare the proper interpretation of written 
instruments. 

I therefore proceed to the consideration of 
the import of the specification. The pat- 
entees, in their specification, claim that they 
have "invented a new and useful improve- 
ment in the application of hydraulic power 
by methods of combining percussion with re- 
action, applied and exemplified" in three 
forms of machinery, which they mention. 
The first of these only is involved in the pres- 
ent controversy; it is, "a compound, vertical, 
percussion and reaction water-wheel, with 
the method of applying the water on the 
same." The third section of the act of con- 
gress, of 21st February, 1793, under which 
this patent was issued, requires of the invent- 
or, who seeks to obtain a patentfor mechan- 
ical invention, that "he should fully explain 



the principle" (involved in his machine), "and 
the several modes in which he has contem* 
plated the application of that principle or 
character." The patentees, in this case, ac- 
■cordingly explain the principle on which, 
their invention is founded. They declare it 
to be "that of producing a vortex within re- 
action wheels, which, by its centrifugal force, 
powerfully accelerates the velocity of the 
wheel, and adds proportionably to its mo- 
mentum." They next proceed to declare the 
modes in which they have contemplated the 
application of this principle or character; 
and this they do by describing an arrange- 
ment of vertical reaction wheels, in pairs, on 
a horizontal shaft, with certain contrivances 
for introducing the water into them. The 
instrument closes with these words: 

"The parts of the above-described machin- 
ery, claimed as original, and our invention,, 
in all their necessary dimensions and propor- 
tions, and for the use of which we seek an 
exclusive privilege, are as follows, to wit: 
1st. The compound, vertical, percussion and 
reaction wheel, for saw-mills and other pur- 
poses, with two, four, six, or more wheels, 
on one horizontal shaft. The concentric 
cylinders, inclosing the shaft and the man- 
ner of supporting them. The spouts which 
conduct the water into the wheels from the^ 
penstock, with their spiral termination be- 
tween the cylinders." 

Such is the instrument which the court i& 
called upon to interpret, so as to ascertain 
what it was for which the patentees claimed 
a patent as inventors. 

Did they mean to assert 1. That they 
were the first to discover and to avail them- 
selves practically, by mechanism, of the ef- 
fect of vortical motion, imparted to water, 
in a reaction wheel, and operating by its 
centrifugal force to accelerate the wheel's 
velocity; or 2 (not so expanding their sup- 
posed discovery). That they were the first 
to devise and avail themselves practically, of 
certain mechanical arrangements, which 
they have described in their specification, 
and which exemplify and apply the acceler- 
ating effect of this motion; or, 3. That they 
were the first to do both of these? 

And then, as to the mechanical arrange- 
ments which they describe— did they mean 
to assert 1. That they were the first to de- 
vise and apply the combination of them to 
the particular object; or, 2. That they were 
the first to devise and apply them separately, 
in furtherance of that object; or, 3. That 
they were the first to devise and apply, as 
well, the elements of the combination as the 
combination itself, for the object proposed? 

These .are questions, some of them, at least, 
of great nicety, and great interest, and on 
which if the opinion now to be expressed 
were, in its consequences final, I should de- 
sire time for further consideration, after ap- 
propriate argument. But, for the purposes 
of the occasion, I feel at liberty to instruct 
you that the patentees claim, in their specifi- 
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cation, to have been tlie first to discover, de- 
vise, and apply to use: 

1. The propulsive effect of vortical motion 
of water in a reaction wheel, operating by its 
centrifugal force, and so directed by mechan- 
ism, as to operate in the appropriate direc- 
tion; and, 

2. The mechanical arrangements for mak- 
ing, guiding, and controlling this vortical mo- 
tion, as set forth in their specification, both 
as new mechanical devices, considered sepa- 
rately, in their application to these objects— 
and as new, in their combination, to produce 
and effectuate or perfect the same objects. 

Passing, then, under the same general head, 
secondly, to the nest subject for the interpre- 
tation of the court— the effect of the act of 
congress of 1793, in reference to the specifi- 
cation, upon the patentees' right— and assum- 
ing, for the present," that the patentees were 
inventors or discoverers of what the court 
has instructed you that they claimed, could 
they lawfully obtain an exclusive property in 
the subject-matter of their claims? 

As to the meehamcal arrangements and de- 
vices, separately or in combination, there is 
no question that they were patentable. In 
regard to the arrangement of vertical wheels 
in pairs, on a horizontal shaft, the mere raci 
that this was a duplication of the single 
wheel, does not, of itself alone, invalidate 
the patent Duplication producing a new 
and useful result, as it was here produced, 
may be patentable. It is often the mate- 
rial part of a discovery; becaiise it may be 
that which renders useful what was previ- 
ously useless. In the ease of the paper ma- 
chine before this courts it was held, that a 
number of rollers, acting in pairs for a par- 
ticular purpose, might be patented, though 
a single pair could not have been. 

As to the greater and more general sub- 
ject of claim, viz. the propulsive effect of 
vortical motion of water in a reaction wheel, 
operating by its centrifugal force— and so 
directed by mechanism as to operate in the 
appropriate direction— the court instructs 
you, not without being aware that the ques- 
tion is one of possible difficulty, that this 
also is a valid subject of claim, and prop- 
erly to be secured by letters patent 

The views which lead to this instruction 
are too elaborate and metaphysical, per- 
haps, to find a place properly in a charge at 
bar. They may, however, be made intelli- 
gible, by reference to a few simple posi- 
tions. 

All machines may be regarded as merely 
devices, by the instrumentality of which the 
laws of nature are made applicable and op- 
erative to the production of a particular re- 
sult He who first discovers that a law of 

2 Knight V. Gavit [Case No. 7,884]. When 
successive pairs of rollers gave a capacity for 
the combined praduation of pressure and regula- 
tion or temperature, as applied to the damp 
sheet during the drying process, [Prom 7 West 
Law J. 422.] 
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nature can be so applied, and, having de- 
vised machinery to make it operative, in- 
troduces it in a practical form, to the knowl- 
edge of his fellow-men, is a discoverer and 
inventor of the highest grade— not merely of 
the mechanism, the combination of iron, 
"brass, and wood, in the form of levers, 
screws or pulleys— but the force which op- 
erates through the mechanical medium— the 
principle— or, to use the synonym given for 
this term In the act of X793— the character 
of the machine, and this title as a discover- 
er he may lawfully assert, and secure to 
himself by letters patent; thus establishing 
his property, not only in the formal device 
for which mechanical ingenuity can at once, 
as soon as the principle is known, imagine 
a thousand substitutes— some as good, oth- 
ers better, perhaps all dissimilar, yet all il- 
lustrative of the same principle, and de- 
pending on it— but in the essential principle 
which his machine was the first to em- 
body, to exemplify, to illustrate, to make 
operative, and to announce to mankind. 

This is not, in my view, to patent an ab- ^ 
straction, in the sense which this espres- * 
sion has borne in the arguments on this 
subject It is rather to patent the inven- 
tion as the inventor has given it to the 
world, in its full dimensions and extent; 
nothing less, but nothing more. It is to 
patent the invention in the broad and gen- 
eral terms that properly express it, and to 
secure to the party who has made it, the 
exclusive right, for a limited time, to pre- 
cisely that discovery, which he has impart- 
ed to the public, and which, when that lim- 
ited time expires, the public will enjoy as 
the fruit of his mind. 

The court therefore, instructs you, as a 
matter of law, pertinent to the issues of 
this cause:, 

1. That the letters patent, under which 
the plaintiff claims, vest in the patentees an 
exclusive right to construct and use me- 
chanical devices— whether such as are de- 
scribed in their specification, or equivalents 
therefor— for producing, directing and ap- 
plying, as a motive power In reaction 
wheels, the centrifugal force of water re- 
volving vertically round the shaft, and pass- 
ing into and acting upon the wheels in the 
direction of their revolution. 

2, That the same letters patent vest in 
the patentees a similar exclusive right to 
employ vertical reaction wheels, having two 
or more wheels arranged in pairs, on the 
some horizontal shaft 

I pass then to the second leading ques- 
tion in the cause: 

Were the patentees the first persons to 
make and reduce these inventions to use? 
If they were not, then so far as their claim 
is in this respect unfounded, their patent is 
void. The evidence on this question is for 
the jury exclusively to consider. You will 
decide upon its effect giving to the advice 
and review of the facts, by. the court, such 
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weigM and influence as in your judgment 
they may deserve, but remembering alwaj^s 
that the responsibility of the decision is al- 
together your own. 
On behalf of the plaintiff the evidence is: 

1. The patent itself, issued upon the oath 
of the patentees. This is prima facie evi- 
dence; that is to, say, it stands until op- 
posed by other proof; but as this patent 
was issued under an act which did not re- 
quire a scrutiny by the patent office, as the 
law now does, it should be regarded as evi- 
dence of the lowest grade. But, having 
been renewed by the commissioners in 1843, 
after public notice and full examination, it 
rises in the scale of evidence on this point. 
Still, though it is prima facie evidence of a 
higher character, it is prima facie evidence 
only. 

2. The testimony given here by one of the 
inventors, Zebulon "Parker, who details 
clearly, simply, modestly, and (I think I 
may add, without the hflzard of differing 
from you), as every man who heard the tes- 
timony must say, truly, the history of the 
invention. 

3. The testimony of his brother, who wit- 
nessed the whole course of the invention, 
and of numerous neighbors, who also watch- 
ed its progress. They fully confirm Mr. 
Parker, and fix the date of the invention, 
as perfected and reduced to successful use, 
as early as the month of September, 1828. 

This date is important; for, by the rules of 
law, when a dispute arises as to the priority 
of an invention, a patentee is allowed to 
show the real date of it, and have his rights 
as fully secured as if he had taken out his 
patent— unless, indeed, he delayed his appli- 
cation in a manner and with views which are 
not imputed here. The date, therefore, with 
which we are to compare the testimony in 
settling the claim of priority in invention, is, 
for this case, September, 1828.8 

These three heads embrace what may be 
termed the positive proof on behalf of the 
patentees on the question of originality. 

4^ But, besides this, you have a negative 
proof of a very high order, in the fact that 
the patent is now more than twenty years 
old, and that it has not been declared void, 
under either the 6th or 10th section of the 
patent act of 1793. WJbien the subject of a 
patent is of the Importance and value that 



8 Note by the Reporter. In the previous year, 
1827, the patentees, according to the testimony, 
had discovered, and practically ascertained, that 
to direct the water into a reaction wheel, so as 
to give it a circular motion within the wheel in 
the direction of its rotation, would increase the 
useful effect. If, therefore, the difEerence of 
time had in this case been material, as it was 
not, the discovery of the more important part 
of the patented improvements would have been 
refirred to the date of 1827. The particular 
application of it which was then successful, was 
to a horizontal wheel. Its application in the 
vertical wheels was successfully made in Sep- 
tember, 1828, as stated in the text. (From 7 
\Vest. Law J. 424.) 



must be ascribed to this, and the patent has 
had the additional publicity of a renewal, the 
fact that it has, during the twenty years, 
withstood all attacks upon it, is a strong 
proof of its genuineness. 

5. Other negative proof is to be found in 
the circumstance, that with all the scientific 
libraries of the country at their command, 
the defendant, and the very learned and in- 
genious gentlemen who represent him as 
counsel, have found no one printed book In 
which anything like this invention is de- 
scribed.-* 

This is almost anomalous in the history of 
patent causes. I have scarcely ever seen one 
tried, in which there was any question upon 
the originality of an invention, that numer- 
ous works were not produced, each of which 
exhibited some similitude to the thing patent- 
ed. 

6. That as to the major subject of daim, 
the direction and effect of the vortex under 
given circumstances, the practical men who 
were examined here as experts on the behalf 
of the defendant, strange to say, denied their 
existence altogether; thus showing, that even 
to this day, they did not know or believe that 
the discovery in question has been made. 
This is, to my mind, negative proof of the 
very strongest kind. 

■Against all this, you have the evidence of 
Mr. Holmes and Mr. Seymour. They speak 
of things of ancient ■ date, of very ancient 
date, some of which occurred in their boy- 
hood; which, if they ever were known, are 
now forgotten, as the neighbors testify, in 
the places which knew them. To my mind, 
they are evidently confounding other wheels, 
acting on different principles from those in- 
vented by the patentees. I can not imagine 
that any thing so meritorious, so useful, so 
important to our great community, should 
have been forgotten and lost, if it ever ex- 
isted. A patent case is never tried, or a 
verdict recorded in favor of a patentee, with- 
out his encountering a mass of just such 
testimony as that of these two witnesses. 
I do not impute to either of them the wish 
to misrepresent; but memory plays us sad 
tricks when we attempt to speak of the 
precise angles of the buckets of a wheel 
which we may have seen while fishing by 
the side of a mill stream, when we were 
children. Subsequent observation and in- 
formation mingle themselves curiously with 
the impressions of early life; and men are 
prone to believe that they have seen that 
of which they have subsequently read, or 
have heard from others. A highly respect- 
able gentlemen in this city, testing the 
strength of his ancient recollections, once 
recurred successively to by-gone transactions 
that he had witnessed, until he described 
an occurrence which he, himself, a moment 
afterward, discovered to have taken place 



* The judpe here referred to the Dictionary 
of Arts and Sciences, in the manner mentioned 
above. (From 7 West. Law J. 424.) 
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before Ws Wrtli. You ^vill determine upon 
the effect to be attributed to tlae testimony 
of tbese -witnesses. 

One portion of Mr. Holmes* testimony calls 
for tlie remark that it is not enough for the 
defendant to show that wheels like the 
patented ones were made, but that he must 
also show that they were used, before the 
plaintiff's invention. This is the test of 
what is required to defeat the- title of a pat- 
entee of an improved machine. In the pres- 
ent case, moreover, the mere proof of use of 
such wheels would not suffice, unless it was 
also proved that water was also introduced 
into the wheel with the proper direction 
given to it, as otherwise it could not have 
involved the principle of the improvement 
patented. This is illustrated by the acci- 
dental circumstance which led to Mr. Park- 
er's discovery. 

On this question of originality, however, 
the case is before you; and you are the- 
judges upon the evidence. You will m- 

<iuire: „ , .. 

1. Were Zebulon and Austin Parker the 
first persons to discover, and by mechanical 
devices to apply to use, as a motive power, 
the reaction wheels, the centrifugal force of 
water revolving vortically around the shaft, 
and passing into, and acting upon, the 
wheels, in the direction of their revolution? 

2. Were they the first persons to invent 
and apply to use vertical reaction wheels, 
having two or more wheels arranged in pairs 
on the same horizontal shaft? 

For purposes connected not only with this 
cause in its ulterior stages, but with other 
causes pending in this court, I beg the favor 
of you, when you shall announce your ver- 
dict, to certify to me your united- opinion, 
if you shall have formed one, on each of 
these two questions. By so doing, you will, 
moreover, confer a favor on both of the par- 
ties to this litigation, by defining for them 
what, in the opinion formed by a highly in- 
telligent jury, after a most full and well- 
directed examination, are- their respective 

I'iShts. . =, -i^ * 

3. If you shall have determmed either of 
these questions in the affirmative, the next 
question, which is also for your considera- 
tion, upon the evidence, is: Has the defend- 
ant infringed the patent right now held by 
the plaintiff? 

This question is one irrespective of motive. 
The defendant may have infringed without 
intending, or even knowing it; but he is 
not, on that account, the less an infringer. 
His motives and knowledge may affect the 
question of damages, to swell or reduce 
them; but the immediate question is the 
simple one, has he infringed? 

1. Has he -constructed, or used mechanical 
devices, such as are described in the speci- 
fication, or equivalents therefor, for apply- 
ing, as a motive power in reaction wheels, 
the centrifugal force of water revolving vor- 
tically around the shaft, and passing into 



(Case No. 10,740) PARKER 



and acting upon the wheels in the direction 
of their revolution? 

2. Has he constructed or used vertical re- 
action wheels, having two or more wheels 
arranged in pairs on the same horizontal 
shaft? 

As to the second of these questions; if you 
shall have determined that this part of the 
patent is valid, you wiU have no difficulty in 
arriving at a conclusion. Indeed, the use of 
such wheels is admitted. 

As to the first of them; if you shall have 
determined that this part of the patent is 
valid, you will, perhaps, have a less easy 
task; but I can not believe that it will em- 
barrass you much. 

It is often difficult for those of us who are 
not educated in the higher branches of me- 
chanical science, to receive with?implicit faith, 
the deductions which the learned make with 
confidence from the truths with which they 
are familiar; and this difficulty is often not 
a litfle increased' by the directness of ap- 
pugnation which these deductions encounter 
from those who caH themselves practical 
men, as conti-adistinguished from men of 
theoretic science. 

We have great reason, in this case, to be 
grateful to the ingenious and well-instructed 
gentlemen, who have enabled us, by direct 
experiment, to test the relative value of 
scientific deduction and empirical experience. 
I do not know how the working of that little 
glass-faced machine affected your minds, but 
I am free to say, for myself, that I have never 
witnessed a more beautiful ajid convincing 
illustration of the truth and value of scientific 
deduction. Professor Gresson, who was ex- 
amined as one familiar with all the learning 
in the books, was asked what would be the 
course of water falling into a case of differ- 
ent forms, in different ways, passing In differ- 
ent angles, according to different arrange- 
ments of the gates and sluice. In reply, 
his opinion was given, as deduced from sci- 
entific principles, once, only, resting upon 
the observation of an experiment he had 
made or seen. This alone was stated as. 
"fact," and not as a matter of deduction. 
The rest was a mere lecture, as from the 
professor's chair, informing us what the 
water would do, if the laws of science were 
really truths of nature. Professor Frazer, 
who took the stand afterward, and Who 
had not heard mor^ than a small part of 
the examination of Professor Gresson, an- 
swered only from theories and principles, 
and coincided with him in all his answers. 
Next came the littie machine and its whir- 
ling pellets; confirming absolutely every- 
thing that these gentlemen had previously 
set before us in theory; marking out every 
current, every disturbance, every counter- 
current, however eccentric; indicating their 
direction, indicating their relative forces, 
with the gate in every position, witliout the 
gate, with the inclined plane, and without 
it, just as these men of science had so de- 
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cldedly, yet so modestly, declared that their 
theories had taught them. I repeat, gentle- 
men, that I have never known scientific 
truth more beautifully illustrated than i^ 
was hj that machine. Now these witnesses 
swear, and have demonstrated, that the de- 
vices of the defendant are equivalents in- 
volving the same principle as those of the 
patentees' specification, and differing only in 
the degree of its application. If you place 
confidence in them, and think that the ex- 
periment made in your presence confirms 
them; and believe that the machines act in 
obedience to the same laws, guided hj the 
same mechanical principle; though the mech- 
anism may be changed, though the pro- 
portions may vary, though they differ in the 
extent to which the common purpose is ac- 
complished, the court instruct you, as mat- 
ter of law, that the defendant has infringed 
upon the right secured by the plaintiff's pat- 
ent. The question, however, is for the jury, 
and if they entertain doubts, they should 
operate in the defendant's favor; for it is 
the plaintiff's duty to prove the infraction of 
his rights. 

Thirdly. If you Shall find that the defend- 
ant has infringed, the next question for you 
to consider will be the amount of the plain- 
tiff's damages. 

Your verdict, if for the plaintiff, must be 
for the damages he has actually sustained; 
of course not for vindictive damages. There 
is nothing in the case to call for them; 'and 
such damages are out of place in verdicts 
in patent cases. 

The damages to be assessed should be 
compensatory. The criterion is indemnity. 
You may take into considemtion the loss 
sustained by the plaintiff, as you may, like- 
wise, the profit made by the defendant. In 
estimating the loss to the plaintiff, from the 
defendant's unauthorized' use of the ma- 
chine, the price of a license is sometimes a 
fair guide; but not . always. Sometimes a 
trifle from every one may well content the 
patentee, as in the case of a medicine, where 
a license to use is thrown in to all who will 
pay for the dose. So in the case of ma- 
chines; in some of which, as for example, 
an improved pocket-knife or comb, where a 
half cent, singly, might amply compensate a 
patentee in the sale of a license, but would 
be no criterion of damage In case of in- 
fringement It is so with every other inven- 
tion which depends, for its value, on a gen- 
eral use by the community, and is, from 
policy, sold cheap. You are therefore to give 
compensatory damages, such as may indem- 
nify the plaintiff for the injuries he has direct- 
ly sustained; but, according to the directions 
heretofore given in this court, you will not 
include his expenses of litigation in the 
amount of your verdict. Yet, upon the 
whole, the question of damages being one of 
compensation, of which it is always, in such 
cases, difficult to fix a standard, much must 
depend upon the discretion of the jury, who 
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may sometimes properly take the conduct 
and motives of a defendant into considera- 
tion. I may add that, with the limitations 
and qualifications which I have stated, your 
verdict may be founded upon a full and 
liberal measure of the plaintiff's actual dam- 
ages. But it will be a great advantage to 
him if you should, by your verdict, establish 
his patent; and I can not perceive any thing 
in the conduct of the defendant to call for 
more than a moderate rate of damage, so 
far as this inquiry may be involved in your 
deliberations. 

In conclusion, I again ask the jury to con- 
sider the two questions upon each of which 
I have suggested that it may be useful that 
their finding should be specially certified; 
and I can not take leave of them without re- 
pea-ting the sincere thanks of the court for 
their assiduous attention and patience 
throughout the case. [The verdict and judg- 
ment are set forth in the docket entries 
above inserted.] e 

The verdict was in favor of the plaintiff, 
and the jury certified in his favor both the 
points upon which they had been requested 
to find specially. On the motion for a new 
trial, the judge stated that so far as he had, 
upon the trial, suggested any doubt con- 
cerning the interpretation and effect of the 
specification of the. plaintiff 's patent, though 
he would be pleased to hear any argument 
on the subject, he did not wish any longer 
to be understood as inviting it, in order to 
remove or satisfy any doubt of his own, for 
he no longer entertained any. Upon this in- 
timation, the motion was not pressed [and 
the court entered a final judgment upon the 
verdict]. 5. 

[For other cases involving this patent, see note 
to Parker v. Hatfield, Case No. 10,736.] 



Case No. 10,741. 

PARKER V. KEMPTON. 

[1 Wall. Jr. 344.] i 

Circuit Gonrt, E. D. Pennsylvania. Oct. Term 
1849. 

Jurors' Fees. 

Jurors living at a distance, and not receiving 
mileage at adjournment, are entitled to a per 
diem for those days during which the jury 
stands adjourned, as well as for those to which 
it stands adjourned, and on which the jnrors 
appear and answer to their names. 

[Cited in Edwards v. Bond, Case No. 4,294.] 

This case having been called on Monday 
morning, and being then fixed for Thursday 
following, the jury was discharged until the 
latter day. Some of the jurors coming from 
a distance, and the marshal, as it appeared, 
not being allowed, under the regulations- of 
the treasury, to pay other mileage than at 



[From 7 West. Law J. 429.] 

1 [Reported by John William Wallace, Esq.] 
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the beginning: and end of the term, THE 
COURT, upon the application of one of the 
jurors who came from Harrishurg, gave it 
as their opinion, that the jurors who came 
from a distance should be allowed a per 
diem for those days during which the pan- 
el stood adjourned, and not merely, as is 
the case in regard to jurors living within the 
city and districts, on those days to which 
they were from time to time adjourned, and 
on which they; appeared and answered to 
their names. 



Case Wo. 10,741a. 

. PARKER V. LEWIS et aL 

[Hempst 72.] i 

Superior Court, Territory of Arliansas. Oct., 
1829. 

New Trial— Excessive Damages — Amendment 
OP Pleadings. 

1. Courts have a legal right to grant new 
trials in actions for torts, on the ground of ex- 
cessive damages, and may grant any number 
until the ends of justice are answered. 

2. If a party, having leave to amend plead- 
ings, files bad pleas, they may be stricken out 
on motion. 

3. A plea which amounts to the general is- 
sue, or does not answer the whole charge or 
count, is bad. 

[This was an action of trespass by Peter 
C. Parlsier agaiifst .Eli J. Lewis and Peter 
Edwards.l 

Before JOHNSON, TRIMBLE, BATES, 
and ESKRIDGE, JJ. 

TRIMBLE, J. This is a suit brought by 
the plaintiff against the defendants, return- 
able to the October term of this court, 1828. 
The first count In the declaration is for 
breaking and entering the close of the 
plaintlfE; the second is for taMng and car- 
rying away the goods of the plaintiff. At 
the October term, 1828, Lewis, one of the 
defendants, put In his plea, to which a de- 
murrer was sustained, and he had leave to 
amend his pleading, and time was given to 
file his amendment. On the 18th of April, 
1829, Lewis amended by filing three several 
pleas. The first is the general issue, to 
which no objection Is made. The second is a 
justification under a judgment, confessed 
in vacation, under the statute and execution 
thereon, which judgment was afterwards 
■confirmed in court. The third plea of Lewis 
is property In himself, as to the' negroes in 
the second count mentioned; and says noth- 
ing as to the balance of the goods and chat- 
tels charged in that count to have been 
taken and carried away. At this term the 
plaintiff, by his attorney, moves the court 
to strilse out the second and third pleas of 
Lewis. "We think this motion must be sus- 
tained if the pleas are found to be bad. The 
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second plea justifies under an execution is- 
sued on a judgment in vacation, before the 
same had been confirmed in court. "We have 
heretofore declared, that judgments thus con- 
fessed before the clerk in vacation, are not 
complete until acted upon by the court, and 
confirmed. Under the statute (Geyer, Dig. 
248, § 17, tit. "Judicial Proceedings"), clerks 
may sign all confessions of judgments taken 
in vacation, which in fact is but taking the 
acknowledgment of the defendant, of record, 
and it Is reserved, to the court to give judg- 
ment on such confession. No execution 
could issue until such judgment was ren- 
dered by the court, and therefore, it appear- 
ing by the plea of Lewis that the execution 
under which he justified did issue before 
the judgment was rendered by the court, 
his plea on that account is bad. The third 
plea is bad on two grounds: (1) If properly 
pleaded it would amount to the general is- 
sue; and (2) it does not profess, nor does it 
really answer the whole charge In the sec- 
ond count of the declaration. The defend- 
ant, by his attorney, insists that the plain- 
tiff should be driven to take his exception 
to the pleas by demurrer. We think not. 
The defendant, after having filed one plea, 
which was adjudged bad on demurrer, ought 
not to be permitted to amend by filing pleas 
no better than the first. The defendant ask- 
ed leave to amend, and it was his duty to 
have tendered good pleas, and the indul- 
gence as to the time granted by the court, 
cannot place him in any better condition 
than he was in at the time of obtaining 
leave to amend, it the court would not 
have received those pleas if tendered, a for- 
tiori they ought to strike them out, when 
filed under the indulgence of the court, giv- 
ing the defendant time to amend his plead- 
ing. The second and third pleas of defend- 
ant must, therefore, be stricken out Or- 
dered accordhigly. 

Issue having been formed on the plea of 
not guilty, the cause was tried by a jury 
composed of Joseph MeKnight, Asa G. 
Baker, Benjamin Clemens, G.^ W. Mc- 
Sweney, James G. Collins, William Plana- 
kin, Bartley Harrington, William Lenox, 
Kirkwood Dickey, Emzey Wilson, Samuel 
Williams, and William Dugan, who render- 
ed the following verdict: "We, the jury, 
find for the plaintiff ten thousand dollars 
damages." 

October 27, 1829.— On this day Judge 
TRIMBLE, the only judge in the court 
when the verdict of the jury was returned, 
handed into court a written statement of 
the finding of the jury, as follows: "We, 
the jury, find for the plaintiff ten thousand 
dollars damages," and being asked If that 
was their verdict, they said that Parker's 
note to Lewis for three thousand two hun- 
dred and twenfy-two dollars and sixty-nine 
cents with interest was to be deducted, and 
that the balance was found against Lewis, 
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and that they found nothing against Ed- 
wards. 

The plaintiff moyed the court to render 
judgment for him on the verdict, which, 
after argument of counsel on both sides, 
was, on the next day, denied. On the 31st 
of October, 1S29, a motion was made by the 
defendant Lewis for a new trial, and after 
due consideration a new trial was awarded, 
at the cost of the defendant. The plaintiff 
then moved that a venire facias de novo is- 
sue returnable to the present term, and that 
the cause be tried at the present term, but 
this motion was overruled by an equal di- 
vision in the court, and the case was con- 
tinued, with leave to the pai-tles to take 
depositions. 

At the nest term, July 22, 1830, the cause 
came on for trial before Benjamin Johnson, 
James W, Bates, Edward Cross, and Thom- 
as P. Eskridge, judges, and a jury was 
formed of the following persons, namely: 
Edward Shurlds, Dudley D. Mason, Nathan 
W. Maynor, John McLain, Cornelius W.. En- 
nls, Jordan Stewart, Christian Brumbaek, 
Lewis Young, Burk Johnson, David Da- 
vidson, Bansalear Munson, and John H. 
Lenox, who, after hearing the evidence and 
arguments of counsel, retired to consult of 
their verdict, and returned into court with 
the following, namely: "We, of the jury, 
find the defendant, Eli J. Lewis, guilty in 
manner and form as charged in the plain- 
tiff's declaration, and aver the plaintiff's 
damages by reason of the premises set 
forth in said declaration, to the sum of 
seven thousand, seven hundred and thirteen 
dollars, Burk Johnson, Foreman." And 
judgment was rendered for the plaintiff for 
the damages so averred, and for costs. Be- 
fore the jury retired, the plaintiff asked and 
obtained leave to enter a nolle prosequi as 
to Peter Edwards, codefendant, which was 
done accordingly, and he was discharged. 
t On the next day, July 23d, 1830, the de- 
fendant Lewis moved for a new trial, for 
divers reasons set out in his motion, and on 
the 2d August, 1830, the same judges presid- 
ing, the motion was sustained, and a new 
trial awarded, on which occasion the un- 
animous opinion of the court was delivered 
as follows, namely: 

BSKE.IDGE, J. This Is an action of tres- 
pass. There was a verdict during the pres- 
ent term for the plaintiff, for seven thou- 
sand, seven hundred and thirteen dollars, 
and the case is now before the court on a 
motion for a new trial. The material 
grounds assigned for a new trial are: First, 
that the damages are excessive, and sec- 
ond, that the verdict is contrary to law and 
evidence. That the case may be understood, 
a short history of It seems to be necessary. 
Parker, the plaintiff, confessed a judgment 
to Lewis, the defendant, before the clerk 
of the circuit court of Phillips county, in 
vacation, in which shortly thereafter an ex- 



ecution issued, which was levied on the 
plantation and other property of Parker. 
This proceeding at the time it occurred was 
perfectly regular, and in strict conformity 
with the acknowledged and universal prac- 
tice of the country. At a subsequent pe- 
riod, however, it was decided by this court, 
that the confession of a judgment thus 
taken by a clerk, was irregular and invalid, 
and required to give it legal effect, to be 
confirmed by the court in term time. In 
the absence, then, of the decision of this 
court just adverted to, Parker had no 
ground of action. It is by virtue of that de- 
cision alone that he has a right to be heard 
in the present action. 

There has been no evidence adduced, go- 
ing to show that Lewis did not act in good 
faith, that he did not believe he was pur- 
suing the remedy guaranteed to him by the 
then laws of the country for the recovery 
of a just debt. The evidence does not show 
any act of oppression or unfairness on the 
part of Lewis in vindicating his legal rights. 
What, then, was the fair criterion of dam- 
ages in the present action? There is cer- 
tainly not a case made out of vindictive 
damages. Allowing the jury all possible 
latitude in their estimate of damages, they 
certainly could not exceed the fair value of 
the property sold under the execution. 
What was the value of the property thus 
sold? Let us advert to the j)laintiff's decla- 
ration, and the evidence adduced in its sup- 
port. There are two eoimts in the declara- 
tion. The first for entering his close, de- 
stroying fences and crop. There was not a 
particle of evidence to show that the farm 
or crop was in the slightest degree injured. 
The farm, though levied on, was not sold, 
the fences were not torn down, nor the crop 
injured. The first count in the declaration 
is wholly unsupported by evidence, except 
by the facts that the farm was levied on, 
and that the corner was on it when he sold 
the pel-sonal property. The second count is 
trespass de bonis asportatis. What was the 
value of the personal property sold under the 
execution? It is *a most difficult matter to 
estimate its value, for the evidence is very 
far from being conclusive and satisfactory. 
The evidence is clear as to seven bales of 
cotton, thirty-two head of hogs, thirteen 
head of cattle, one colt; and that the store 
goods sold under the execution for a little 
upwards of five hundred dollars; say that 
the goods were worth one thousand five hun- 
dred dollars, allowing two hundred per cent, 
more than they sold for at the sheriff's sale; 
putting the most extravagant estimate on 
the personal property sold under the execu- 
tion, it could not have exceeded two thou- 
sand dollars in value. We have excluded 
the negroes from the estimate; it having 
been shown on the trial that the legal title 
to the negroes was in Lewis. He held a 
mortgage on them, and by virtue of it, had 
a right to their possession at any moment 
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he chose to assert it. That the mortgage on 
this property vested the legal title in Lewis 
the mortgagee, and that he. had a right to 
reduce the negroes to possession, -whenever 
an opportunity presented, are propositions 
that cannot be controverted. 2 It is true, 
Lewis resorted to rather a singular mode to 
gain possession of the negroes. But the oh- 
jeetion comes with ill grace from Parker. 
Lewis, had his own negroes sold, allowed a 
credit for the amount for which they sold, 
and Parker complains of it! Parker's eq- 
uity of redemption could not be sold under 
execution, for the legal estate was in Lewis. 
3 Atk. 739; 8 East, 467; 2 Bos. & P. (N. R.) 
461b. But Parker has at this time a right 
to redeem these negroes, for his rights under 
the mortgage have not been impaired by the 
sale under the execution. It appears from 
this view of the case, that nearly sis thou- 
sand dollars in vindictive damages were 
given by the Jury. Did the law and the 
evidence authorize vindictive damages at 
all? We think not. But it has been said 
that juries in cases sounding in damages, 
have an unlimited and arbitrary control, and 
that they are In fact irresponsible, and that 
a court cannot grant a new trial. This posi- 
tion is certaiiily incorrect. It is not true 
when applied to actions for libels, slander, 
assault and battery, and other personal 
torts, for the- books aCEord many instances 
of new trials granted for excessive damages 
in this description of actions. It was done 
in Wood V. Gunston, Style, 462; in Ash v. 
Ash, Comb. 357; in Chambers v. Robinson, 
1 Strange, 692; in Clerk v. Udall, 2 Salk. 
649; in Jones v. Sparrow, 5 Term R. 257; 
and in McConnell v. Hampton, 12 Johns. 
234. In the last case a verdict had been ob- 
tained in an action for assault and false im- 
prisonment, for nine thousand dollars, and a 
new trial was promptly granted by the su- 
preme court of New York, for escessiveness 
of damages. Although the defendant was 
one of the most wealthy men in the United 
States, Chief Justice Thompson says, in giv- 
ing his opinion, "that courts have a legal 
right to grant new trials for excessive dam- 
ages, in actions for torts, is nowhere denied; 
but on the contrary, has been universally ad- 
mitted, whenever the question has been agi- 
tated." 

It is said by the court in the case of Payne 
V. Trezevant, 2 Bay, 33, that it was the duty 
of the court whenever the juries will take 
upon themselves to disregard the laws of 
the land, and clear and indubitable testi- 
mony, to set aside their verdicts toties 
quoties, until twelve men can be got firm 
enough to defend and support the legal in- 
stitutions of the country. In Moore's Adm'r 
V- Cherry, 1 Bay, 269, a third new trial was 

2 The suit was subsequently adjusted between 
the parties, and on January 11, 1831, on the 
motion of Chester Ashley. Esq., attorney for 
the defendants, was dismissed, the defendant 
pnyhijj the costs. 



(Case No. 10,741a) PARKEE 

granted on similar grounds. But it must be 
borne in mind that the case now before the 
court is not for a personal tort, but is for 
an injury done to property, and the jury in 
their assessment of damages should have 
been governed by the pecuniary loss, unless 
It had been established by evidence that the 
defendant Lewis had been guilty of acts of 
malice and oppression. In which case the 
damages might have been enlarged. It is 
true, the record of the judgment confessed 
before the clerk in vacation was not read 
to the jury; but It was among the papers 
introduced by the plaintifC, and referred to 
in the argument of the counsel for the de- 
fendant But, even admitting that there 
was no evidence before the jury of the con- 
fessed judgment, and that they ought to 
have found vindictive damages, still we are 
clearly of opinion the damages found by the 
jury are outrageously and flagrantly exces- 
sive. 

The jury in the case now before the court, 
though highly respectable and intelligent, 
and certainly above all imputation of im- 
proper motives, were unquestionably in- 
fluenced by false and unfounded considera- 
tions In estimating the damages. The case 
had been long pending; was publicly inves- 
tigated at a former term; had been much 
talked of; had given rise to much excite- 
ment, and the jury were doubtless influenced 
by public opinion, and unconsciously disre- 
garded the evidence. We can alone account 
in this way for damages so outrageously ex- 
cessive, so entirely disproportionate to the 
injury sustained. On the ground of exces- 
sive damages, the verdict must be set aside. 

It remains for us to answer another ob- 
jection to the granting of a new trial. It 
has been said that this is a second applica- 
tion for a new trial. Admitting this, we are 
neither precluded by the plain language of 
our own statute, nor by the general principles 
of law, from granting a second new trial. 
Dig. 261; Moore's Adm'r v. Cherry, 1 Bay, 
269; Goodwin v. Gibbons, 4 Burrows, 2108, 
or Morgan's Essays, 27 28. In Goodwin v. 
Gibbons, Lord Mansfield said: "There was 
no ground to say that a new trial should not 
be granted after a former new trial. There 
is no such rule. A new trial must depend 
upon answering the ends of justice." Jus- 
tices Yates and Astor concurred, saying that 
a second new trial ought to be granted as 
well as the first, if the reasons were suffi- 
cient for granting it. But we deny, strictly 
speaking, that this is a second application 
for a new trial. In the former trial the find- 
ing of the jury was not received, on the 
ground of its uncertainty and insufficiency, 
and a new -trial was awarded as a matter 
of course, on that account, and without the 
slightest reference to the merits of the ease. 
The second ground for a new 'trial is "that 
the verdict is contrary to evidence and law." 
The first branch of this reason has been al- 
ready discussed. As regards the second, we 
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take it for granted, without reference to the 
aflaaavits of the two jurors, which were in- 
admissible, that the jury took into considera- 
tion, in estimating the damages, the value 
■of the negroes; and if so, it was contrary to 
law and against the instructions of the 
■court. It has already been shown that Lew- 
Is, by Tirtue of the mortgage, was invested 
with a clear and indisputable legal title to 
the negroes, and to their possession, and that 
he had a right to take possession of them at 
any time. It has also been shown that Par- 
ker's rights under the mortgage remain un- 
impaired, as he still retains the power to 
redeem. The jury were distinctly instructed 
to exclude the value of the negroes from 
their estimate of damages. The verdict of 
the jury being contrary to law, and against 
the express instructions of the court, must 
be set aside, A new trial awarded. 



Case No. 10,74S. 

PARKER v. McIiENNAN. 

[The case reported under above title in 2 
Jlieh, Lawy. 12, is the same as Case No. 5,- 
334.] 



Case No. 10,743. 

PARKER et al. v. MUGGRIDGE et al. 

[2 Story, 334; i 5 Law Rep. 351.] 

Circuit Court, D. New Hampshire. May Term, 
1842. 

Equitable Liens — Effect op Decree in Bank- 
RDPTcr— Partnership Assets — Partsekship 

AND InDIVIDUAI, DEBTS. 

.1. A and B of Massachusetts, instituted sev- 
eral suits at law against a factory company in 
New Hampshire and several citizens of that 
state, in which property was attached on the 
writs. Various agreements in writing were 
made by and between the parties, upon the con- 
ditions of which, -the actions were continued 
from term to term, until they were defaulted 
at the August term of the court, 1841, and the 
entry of judgment thereon, pursuant to a writ- 
ten agreement filed in court at the said term, 
was made at the August term, 1842. Previous- 
ly to this, several of the defendants had been 
decreed bankrupts on their own petition; and 
an injunction was obtained by their assignee, 
prohibiting the plaintiffs from levying their ex- 
ecutions upon the property of the bankrupts. 
It was Jidd, that the contracts entered into be- 
tween the parties, constituted an equitable lien, 
which remained in force, notwithstanding the 
decree of bankruptcy. 
[Cited in Re Cook, Case No. 3,152; Piske v. 
Hunt, Id. 4,831; Re Bellows, Id. 1,278; 
Clarke v. Southwick, Id. 2,863; Lawrence 
V. Dana, Id. 8,136; Sixpenny Sav. Bank v. 
Estate of Stuyvesant Bank, Id. 12,919; 
Kimberling v. Hartly, 1 Fed. 574.] 
[Cited in Ames v. Wentworth, 5 Mete. (Mass.) 
296. Distinguished in Hubbard v. Hamil- 
ton Bank, 7 Mete. (Mass.) 344. Cited in 
Kittredge v. Warren, 14 N. H. 526; Tal- 
cott V. Dudley, 4 Scam. 435; Zollar v. Jan- 
vrin, 49 N. H. 117.] 

2. Independently of the plaintiffs' claim as an 
equitable lien, they were entitled to have the 
injunction dissolved so far as respected the prop- 
erty owned by the bankrupts, and those of the 

1 [Reported by William W. Story, Esq.]" 



defendants who vhad not petitioned to be de- 
clared bankrupts. 
[Cited in Re Schnepf, Case No. 12,471; Re 
Wallace, Id. 17,094.] 

3. The general rule in bankruptcy is, that the 
property of partnerships is first to be applied to 
the discharge of the partnership debts, and the 
surplus only is to be applied to the individual 
debts of any one partner. But if it be neces- 
sary, in order to make a final settlement of all 
claims, the court may take upon itself the ad- 
ministration, as well of the partnership estate 
as of the estate of the bankrupt partner.' 

.[Cited in Re Wallace, Case No. 17,094; Am- 
sinck V. Bean, 22 Wall. (89 TJ. S.) 403; Wil- 
kins V. Davis, Case No. 17,664.] 
[Cited in Taleott v. Dudley, 4 Scam. 437.] 

4. Where one partner becomes bankrupt, his 
assignee can take that portion of the partner- 
ship assets only, which would belong to the 
bankrupt, after payment of all the partnership 
debts, and the solvent partner has a lien upon 
the partnership assets for all the partnership 
debts, and, also, for his own share thereof, be- 
fore the separate creditors of the bankrupt can 
come in and take any thing. 

[Cited in Forsaith v. Merritt, Case No. 4,- 
946; Mitchell v. Winslow, Id. 9,673; Re Ba- 
ker, Id. 762; Wilkins v. Davis, Id. 17,664.] 

[Cited in Kittredge v. Warren, 14 N. H. 532; 
Perkins v. Gibson, 51 Miss. 699.] 

The following bill in equity, or summaiy 

proceeding, was filed in the district court of 

New Hampshire by the plaintiffs. 

"To the Honorable Judge of the District Court 

of the United States for the District of 

New Hampshire: 

"Humbly complaining, show unto your hon- 
or, Isaac Parker and Abraham W. Blanchard, 
both of Boston, in the county of Suffolk, and 
state of Massachusetts, merchants, late part- 
ners in trade, under the firm of Parker and 
Blanchard, that on and prior to the seven- 
teenth day of May, A. D. 1837, the said Park- 
er and Blanchard held certain notes, and ac- 
counts, and other just claims against the 
Avery Factory Company, a corporation duly 
established by law, at Meredith, in the coun- 
ty of Belknap, in said district, Josiah Crosby, 
physician, Abraham Brigham, Alpha Stevens, 
John Philbrick, and Salmon Stevens, cotton 
manufacturers, all of Meredith, in the county 
of Belknap, in said state X)t New Hampshire, 
and citizens of said state, and against Charles 
Parker, Richard Fisher, and Benning Mugg- 
ridge,* also of Meredith, in said county and 
state, and citizens of said state; and that 
the said Parker and Blanchard on that day 
sued out of the court of common plans for 
the county of Strafford, three writs of at- 
tachment, one against the said Avery Fac- 
tory, the said Josiah, Abraham, Richard, Ben- 
ning, and Charles, one against the said Avery 
Factory Company, the said Josiah, and Abra- 
ham, Alpha, John, and Salmon, and another 
against the said Avery Factory Company, 
and upon the said writs attached certain real 
and personal property of said Avery Factory 
Company, and certain other machinery and 
personal property owned by said Avery Fac- 
tory, and certain of their said other debtors, 
and certain real and personal property own- 
ed severally by their said debtors, and cer- 
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tain other property o-wned jointly "by several 
but not by ail their said debtors; and at a 
term of the court of common pleas, holden at 
Gilford in and for the county of Belknap, 
on the first Tuesday of August, A. D. 1S42, 
your said orators recovered judgment in said 
first mentioned action for eight thousand five 
hundred and sisty-ejght dollars and fifty 
three cents debt, and thirty-five dollars and 
eighty-eight cents costs of suit, and in said 
action secondly above mentioned, for ten 
hundred and sixty-three dollars damages, 
and twenty-seven dollars and eighty-three 
cents costs of suit, and in said action against 
said Avery Factory Company alone, for 
eight hundred and fifty dollars and thirty- 
five cents debt, and seventeen dollars and 
seventy-nine cents costs of suit, and the 
said Parker and Blanchard, and one Mar- 
shal P. Wilder, having other claims justly 
due them from said Avery Factory Com- 
pany, Charles Parker, Benning Muggridge, Jo- 
siah Crosby, and Abraham Brigham, on the 

day of May, A. !>. 1842, sued out a 

writ of attachment for the recovery there- 
of, and thereupon attached real and personal 
estate of said last named debtors, and cer- 
tain other real and personal estate owned 
severally by some of said debtors, and joint- 
ly by several of said debtors, and at the term 
of the said court last aforesaid, recovered 
judgment in said action for six thousand one 
hundred and sixty-two dollai-s and twenty- 
seven cents debt, and twelve dollars and for- 
ty-nine cents costs of suit 

"And your orators further show, that after 
said attachments in said first mentioned three 
actions, on the tenth day of June, A. D. 1837, 
they entered into a written contract with said 
Avery Factory Company, said Crosby, Brig- 
ham, Furber, Charles Parker, and Muggridge, 
and on the fifteenth day of June, A. D. 1838, 
the said Parker, Blanchard, and Wilder, en- 
tered into another written contract with said 
Avery Factory Company, Crosby, Brigham, 
Charles Parker, Muggridge, Alpha Stevens, 
and Philbrick, and on the twenty-sixth day 
of July, 1839, into another written contract 
with said Avery Factoiy Company, Crosby, 
Brigham, Charles Parker, and Muggridge, 
and on the twenty-eighth day of June, 1840, 
into another written contract with the last 
mentioned parties, and on the twenty-eighth 
day of July, 1840, into another written con- 
tract with the persons last mentioned, with 
the exception of said Brigham, and that in 
and by all said contracts, it was provided and 
agi-eed, that said Parker and Blanchard 
should cause to be furnished to the said other 
parties to said contracts, certain quantities of 
cotton, to be manufactured into cotton cloth, 
upon certain terms and conditions in said con- 
tracts set forth; that the proceeds of said 
cloth should be applied in certain proportions, 
in said contracts specified, to the payment of 
said Parker and Blanchard for said cotton 
by them to be furnished, and to the payment 
of the said claims, on which the three ae- 
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tions first above mentioned were founded- 
And in and by said contracts executed in, 
1837, 1838, and 1839, it was agreed, upon the 
considerations therein stated, that if no mort- 
gagees of the mill of said Avery Factory 
Company should take possession, the afore- 
said three first mentioned actions should be 
continued without cost, till the expiration of 
said contracts respectively, and in and by 
said contract, executed in 1840, it was agreed^ 
that if possession should not be taken by the 
mortgagees of the mill and other property 
attached in said suits, and if no other at- 
taching creditors should object thereto, the 
said suits should be continued without cost 
until the first of August, A. D. 1841; but if 
possession should be taken by any mortgagee- 
of said mill or other property attached in said 
suit, or if any attaching creditor should object 
to a continuance of the same, so that the- 
same could not be continued, that judgment 
should be rendered in the said suits against 
the said parties of the second part to said corf- 
tract for nine thousand two hundred and. 
ninety-two dollars and forty-five cents with, 
interest thereon from the first day of July, 
then next, until the rendition of said judg- 
ment; and in and by said conti-act of July 
28th, 1841, it was agreed, that the said three- 
actions should be defaulted at the then next 
term of the court of common pleas for said, 
county of Belknap, and if possession of said 
mill or property attached should not be taken, 
by any mortgagee, and if no other attaching 
creditor should object thereto, the three said, 
suits should be continued without costs until 
the August term of said court, 1842. But 
if possession should be taken as aforesaid, or- 
if any attadiing creditor should object to said 
continuance, so that the same could not be- 
continued^ that judgment shall be rendered 
in the said suits against said Avery Factory 
Company, and said two suits against said 
Avery Factory and others, for the amounts, 
for which judgments were subsequently en- 
tered against them at the August term of said 
court, A. D. 1842, as hereinbefore ^et forth, 
according to agreements by them entered into- 
in court for that purpose. And that the said 
parties by their agreements in writings,* sign- 
ed by their respective counsel in court, and- 
filed in said court at said August term, A. D. 
1841, agreed, that judgments should be en- 
tered in said actions, at such term thereof as 
said plaintiffs should elect, for the sums 
aforesaid; and your orators further show,, 
that at said last mentioned term of said com-t, 
they elected to take judgment for the sums 
aforesaid. 

"And the said Parka: and Blanchard fur- 
ther show, that at the time of executing said, 
written contracts, it was further agreed and 
understood between them and their said debt- 
ors, that while the said contracts remained in 
force, and the said actions were continued f or 
judgment as aforesaid, the said actions and 
attachments should stand and remain (the 
defendants therein having been defaulted, in. 
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pursuance of said contracts, at August term 
of saia court, A. D. 1841), as security for 
the plaintiffs' said claims, upon which the 
said three actions were founded; and by vir- 
tue of the said written contracts, and of the 
said agreement and understanding of said 
parties, the said Parker and Blanchard had a 
lien upon the said property for their said 
claims, which lien is not, as they submit to 
said court, destroyed, or at all affected by the 
act of congress passed August nineteenth, 
A. D. 1841, or by any thing done by any of 
the said parties to said contracts by virtue 
of said act. That said Josiah Crosby, Abra- 
ham Brigham, Benning Muggridge, Salmon 
Stevens, and Philbrick, were, as your said 
orators have been informed and believe, on 
the seventeenth day of August, A. D. 1842, 
by this honorable court declared banla-upts, 
in pursuance of said act of congress, and that 
one George L. Sibley, of said Meredith, in 
said state, and a citizen of said state, who 
^ was then appointed assignee of said Crosby, 
Brigham, and Muggridge, has applied to this 
" honorable court, and upon certain representa- 
tions unknown to said orators, has obtained 
a writ of injunction, prohibiting your said 
orators from levying the said executions upon 
the property of said Crosby, Brigham, and 
Muggridge. That on the twenty-fifth day of 
September, A, D, 1840, and on the twenty- 
eighth day of July, 1841, and on other days, 
the defendants in all said executions, pledged 
and delivered to said orators large quanti- 
ties of machinery, goods, and personal prop- 
erty, which has ever since remained in their 
possession, and they have long since given 
notice to the pledgors of their intention to 
sell the same, if not redeemed, and that the 
said pledgors have neglected to redeem the 
same; and that in and by said injunction, 
said orators are not only restrained from 
levying their said executions upon said prop- 
erty, upon which they have a lien by virtue 
of said attachments, in connection with said 
agreements, and upon the property owned by 
the said Avery Factory, and others, who are, 
by virtue of said agree^ments, constituted a 
copartnership, which copartnersliip has not 
been declared bankrupt; but also from levy- 
ing their executions upon the real estate, at- 
tached in said suits, and upon which their 
lien and claim, by virtue of said attachment, 
will expire in thirty days from the time of 
the rendition of said judgment, and from sell- 
ing said property pledged to them as afore- 
said. 

"Wherefore the said orators pray, that the 
said defendants in said executions may be re- 
quired to make full, true, and perfect an- 
swers to all the matters hereinbefore char- 
• ged; that the said injunction may be dis- 
solved, and that the lien of said orators upon 
the said property attached, may, according 
to the said agreements, be decreed and estab- 
lished as an equitable lien; and that they may 
have such other and further relief, as the cir- 
cumstances of their case may require, and 
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as to your honor may seem meet. And that 
writs of subpoena may issue from said court 
to the said defendants in said executions be- 
fore named, commanding them upon a certain 
day, and under a certain penalty therein to 
be inserted, to appear therein, andodo, and 
receive, what the said court may order." 

Wheal the cause came on to be heard, the 
following order was passed by the disti-ict 
judge: 

"On the hearing of the motion of the plain- 
tiffs in the foregoing bill to dissolve the in- 
junction granted upon the application of 
George L. Sibley, assignee of said Muggridge 
and others, tlae following questions arose, 
which were adjourned for further hearing 
and decision into the circuit court of the 
United States for said district, viz.: (1) 
Do the contracts, stated in the plaintiffs' bill, 
in connection with their attachments, as en- 
tered into hj them with the Avery Factory 
Company, said Muggridge and others, consti- 
tute an equitable lien which remains in 
force, notwithstanding the decrees of bank- 
ruptcy against said Muggridge and others? 
(2) Independently of said plaintiffs' claim of 
lien, should not the injunction be dissolved, 
so far as it respects the property owned by 
said bankrupts, and by their copartners, the 
Avery Factory Company and Charles Parker, 
who have not petitioned to be declared bank- 
rupts? (3) It was admitted at the hearing, 
that the actions of said Parker and Blanch- 
ard, in which their judgments were obtained, 
were disposed of at the session of the court 
of common pleas, held on the first Tuesday 
of August, A. D. 1842, on the last day of said 
term, which was the 19th day of said Au- 
gust, but no special entry of judgment, in 
any other than the usual form, was ordered 
or made. Said Muggridge, Crosby and Brig- 
ham were decreed bankrupts on the 17th day 
of August, A. D. 1842. 

"The agreement in relation to the amount 
of judgment and the time, when they should 
be rendered in said Parker and Blanchard's 
said actions, was executed July 24th, 1840. 
A further agreement on the same subject 
was made July 28th, A. D. 1841, and was 
carried into effect by the entry of a default 
in said actions at August term, 1841, and the 
entry of judgment therein (pursuant to writ- 
ten agreements filed in court, August term, 
1841), was made at August term, 1842. For 
the particular terms of said contracts, refer- 
ence is to be had to the statement thereof in 
said plaintiffs' bilL" 

The cause now came on, and was argued 
by B. R. Curtis (with whom was Mr. Fletch- 
er), for plaintiffs. 

Mr. Hazelton, of New Hampshire, for the 
assignee, argued the cause briefly on that 
side. His argument was to this effect: We 
supposed, that the case was disposed of by 
the Case of Foster [Case No. 4,960], and that 
the attachment was dissolved by the decree 
in bankruptcy, and the injunction properly 
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•ic-sued. The contracts gave the plaintiffs no 
other rights than those given under the at- 
tachment laws of New Hampshire. The 
rights under an attachment in New Hamp- 
shire are conditional and contingent; and 
here, according to the doctrine in Foster's 
Case, the attachment is, in effect, qualified, 
or superseded by the proceedings in bank- 
ruptcy. We do not admit, that the plaintiffs 
under these contracts had any fixed rights. 
They were not designed to operate as a se- 
curity or to confer a lien. The plaintiffs had 
no possession to support or lound a lien. The 
sayings' in the second section of the bankrupt 
act of 1841, c. 9, save only such liens, mort- 
gages, and other securities as are valid by the 
state laws, and not inconsistent with the 
bankrupt act No lien in cases of this sort 
is created by the laws of New Hampshire, 
although it is not prohibited. Under the laws 
of New Hampshire, if the debtor dies, and 
his estate is insolvent, the attachment upon 
mesne process by the creditor is dissolved. 
That, by parity of reasoning, will apply here. 

STOBY, Circuit Justice. I do not wish to 
trouble Mr. Fletcher to reply, because I en- 
tertain no doubt whatsoever in this case. 
It Is clear to my mind, that the conti-acts in 
this case were good and valid, and founded 
in a valuable consideration, and that the ob- 
ject of them was to give a perfect security 
to the plaintiffs for their debts, so far as the 
property attached could go, and these at- 
tachments could by law be made available. 
These contracts created a clear equitable lien 
upon the property attached, which a court of 
equity would be bound to enforce, and even 
a court of law ought to enforce, as far as it 
could properly do so, in the administration, 
of justice 'between the parties in the suit. 
It is by no means necessary in the view of 
a court of equity, that the contracts should 
contain an express stipulation, that the at- 
tachments shall stand as a security for the 
plaintiffs. It is sufficient, if it clearly ap- 
pear, that such were the obvious intent and 
objects; and unless that construction should 
be given, the plaintiffs would have parted 
with valuable rights without any correspond- 
ent benefits. Possession is by no means 
necessary to create, or to support an equi- 
table lien. On the contrary, in equity and 
■ admiralty, liens exist altogether independent 
of possession; as, for example, the lien of a 
vendor for the unpaid purchase money, where 
he has conveyed the land, the lien of a bot- 
tomry holder, and the lien of a seaman on 
the ship for his wages. But here the pos- 
session of the personal property Tinder at- 
tachment, although in the sheriff, was clear- 
ly for the benefit of the plaintiffs; and the 
attachment of the real estate created a lien 
thereon by mere operation of law, wholly 
independent of any possession by the officer. 

The bankrupt act of ISil, c. 9, § 2 [5 Stat. 
440], contains an express saving of all liens, 
mortgages, or other securities on the prop- 



erty, real or personal, of the bankrupt; and 
equitable liens, mortgages and securities, 
are as much within the act as legal liens, 
unless there be some prohibition in the state 
laws, which renders them invalid; and 
there is no pretence to say, that any such 
law exists in New Hampshira Indeed, if 
there had been no such saving in the act, the 
liens, mortgages, and other securities, within 
the purview of the saving, would have been 
saved, by mere operation of law, from the 
natural intendment of the statute, which did 
not mean to disturb existing vested rights 
and interests in property. The case Ex 
parte Foster [supra], differs in all its main 
elements from the present. There, the at- 
tachment was merely in invitum, without 
the consent of the debtor. Here, the at- 
tachments, however originally made, were 
subsequently continued and intended to be 
perfected as securities by the contract of the 
debtors. In Foster's Case, there was no ad- 
mitted debt due by the debtor, nor any agree- 
ment as to not contesting it In the present 
case, the defendants have, under their own 
agreement and contract, been defrauded, the 
amount of the debts ascertained, and the at- 
tachments agreed to be held as security 
therefor. In Foster's Case, the bankrupt, 
if he obtained his discharge, had a right to 
plead it in bar to the suit In the present 
case, the defendants have no day to plead 
any such defence; they have been, by their 
own consent, defaulted, and the amount es- ' 
tablished; and they are therefore estopped 
to say, that they have any defence or bar to 
the judgment In truth, therefore, Foster's 
Case has no similaiity with the present 
It stands entirely upon the general and 
naked right of a creditor to make an at- 
tachment, and proceed in his suit against. 
Ms debtor, without any eqmty acquii*ed by 
any act of the defendant to give him new 
rights in the suit; or to take away any 
rights of the defendant 

I can have no doubt, that the contracts 
in the case at bar created a trust, in the 
sense of a court of equity, in the property 
attached in favor of the plaintiffs, which 'the 
defendants might be compelled to perfect 
and perform, according to its just interpre- 
tation. It is no objection, that the trust or 
security thus obtained is under legal pro- 
cess, or by operation of law. Securities of 
that sort are very frequent both in England 
and America, and are deemed the most cer- 
tain and fixed of any. Thus, a judgment in 
PjUgland, and in many of the states of 
America, "gives" a permanent lien upon all 
the lands of the judgment debtor, and is, on 
that account r^orted to as a favorite se- 
curity. It is true, that an attachment by ♦ 
our laws has not the same permanence, but 
it is limited to a short pteriod after the judg- 
ment, within which the plaintiff must take 
the attached property in execution, or, he 
will lose his lien. But then, in such a case, 
if he loses his attachment it is his own 
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fault and laches. Now, in tbe case at bar, 
the plaintiffs do not ask the court to enforce 
their attachment or equitable lien; but they 
only ask the court to leave them, free from 
the injunction, to pursue their legal and 
equitable rights under their judgment and 
execution. It appeai-s to me plain, that they 
are entitled to it They have an equitable 
lien and a superior title to the property over 
the assignee and the general creditors; and 
the assignee must take the property of the 
bankrupts for the general creditors, subject 
lo this lien and superior title. The case of 
Dale V. Smithwick, 2 Vern. 151, is strongly 
in point, as to the nature and obligation of a 
contract of this sort to create an equitable 
lien or trust in property. In Legard v. 
Hodges, 1 Ves. Jr. 477, Lord ThurloTv said, 
that it -was an universal maxim, that, "wher- 
ever persons agree concerning a particular 
subject, in a court of equity, as against the 
party himself, and any claiming under him, 
voluntarily or with notice, it raises a trust. 
See 2 Stoi-y, Eq. Jur. §§ 1230, 1231; Colly er 
v. Fallon, 1 Tm-n. & II. 469, 475, 476. The 
cases of Ex parte Copeland, 3 Deac. & C. 
399, and Ex parte Prescott, 1 Mont. & A. 
316, and Ex parte Flower, 2 Mont, & A. 
224, establish, that the same rule prevails 
in bankruptcy; and that the property will 
be followed and affected with the trust in 
the hands of the assignees, in the same man- 
ner and to the same extent, as it would be 
in the hands of the .bankrupt. But if no such 
case ever existed, I should have no doubt, 
upon principle, that such ought to be the re- 
sult. But there are many eases, which stand 
upon analogous grounds. See 2 Story, Eq. 
Jur. §§ 1230, 1231, 1232. We all know, that 
in bankruptcy, the assignee takes only such 
rights, as the bankrupt himself had, and is 
subject to the like equities. See 1 Cooke, 
Bankr. Law (4th Ed. 1799) pp. 267-270, c. 
7, § 2; 2 Story, Eq. Jur. § 1411;- 1 Deac. 
Bankr. (Ed. 1827) pp. 320, 321, c. 10, § 3. 
There is a close analogy, although perhaps 
the same principles may not apply through- 
out, between cases like that before the comrt, 
arising in bankruptcy, and cases of the ad- 
ministration of the assets of a deceased 
testator or intestate, by courts of equity, in 
the ordinary exercise of their jurisdiction, 
upon a creditor's bill for the benefit of all 
the creditors. Courts of equity in such cases 
always exercise a sound discretion as to re- 
straining any particular creditor from pur- 
suing and enforcing his legal rights under 
his proceedings and judgment at law, and 
will not interfere in such a manner as to 
displace any of his just rights and equities. 
That is sufilciently apparent from the case 
of Drewry v. Thacker, 3 Swanst 529, 546, 
and especially from the elaborate judgment 
of Lord Langdale in Lee v. Park, 1 Keen, 
714. It appears to me, that the district 
courts, sitting in bankruptcy, should uphold 
the like doctrine, and should exercise a 
like discretion in not restraining the rights 



Qf judgment creditors, who are proceed- 
ing to enforce their judgment and exe- 
cutions, not merely upon their ordinary 
rights as judgment creditors, but upon the 
footing of equitable rights and liens ac- 
quired under contract; for, in such cases, 
they have a superior equity to that of the 
general creditors. My opinion, therefore, is 
that in the present case, the plaintiffs have, 
in virtue of their contract, a superior equity, 
which ought to be protected by the courts 
sitting in bankruptcy; and that the injunc- 
tion, granted in this case, ought to be dis- 
solved; and this will constitute an affirm- 
ative answer to the first question propound- 
ed in this case. 

The second question may be disposed of in 
a few .words. The general rule in bankrupt- 
cy is, that in cases of partnership, where one 
partner becomes bankrupt, his assignee can 
take only that portion of the partnership as- 
sets, which would belong to the bankrupt, 
after payment of all the partnership debts; 
and that the solvent partners have a lien up- 
on the partnership assets for all the partner- 
ship debts, and also for their own shares 
thereof, before the separate creditors of the 
bankrupt partner can come in and take any 
thing. See Story, Partn. §§ 375, 376. It is 
true, that in such eases, it may often, from 
the necessity of the case, and for the pur- 
pose of ascertaining the partnei-ship assets 
and debts, and adjusting and settling the 
same, and making a final settlement and dis- 
tribution of the surplus, be indispensable, 
that the district court, as a court of equity, 
should take into its own hands the exclusive 
management and administration of all the 
partnership assets, and inhibit the other part- 
ners from intermeddling therewith. But 
this it will do with caution, and solely for 
the purposes before stated. And so far from 
thereby displacing any of the rights, liens, 
and equities of the other partners, it studious- 
ly seeks to maintain and protect them. Now, 
in the present case, imder its peculiar cir- 
cumstances, there is no reason whatever for 
the interference of the district court by way 
of injunction, or otherwise, to administer "the 
property in controversy. On the contrary, 
by refusing or dissolving the injunction, it ac- 
complishes the very ends designed by the 
contracts between all the parties, and allows 
the partnership property to be applied to the 
discharge of the partnership debts according 
to its just and original destination. To the 
second question, therefore, an affirmative an- 
swer ought also to be given. 

I shall direct a certificate to be sent to the 
district court accordingly. 

The certificate was as follows: 

"Circuit Court of the United States, New 
Hampshire District. In Bankruptcy. Sep- 
tember 12, 1842. Isaac Parker et al.. Plain- 
tiffs in Equity, v. Benning Muggridge et al. 
"In answer to the questions adjourned into 

this court by the district court of New Hamp- 
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shire, in bankruptcy, it is ordered that the 
following answers be sent to that court as 
the opinion of this court. First That the 
contracts stated in the plaintiffs* bill, in con- 
nection with their attachments, as entered 
into by them with the Avery Factory Com- 
pany, the said Muggridge, and others, con- 
stituted an ectuitable lien, which remains in 
force, notwithstaijding the decrees of bank- 
ruptcy against the said Muggridge and oth- 
ers. Second. Independently of the said plain- 
tiffs' claim as an equitable lien, which, of 
itself, constitutes a suflScient ground for the 
dissolution of the injuncuon granted in this 
case, the plaintiffs would be entitled to have 
the same injunction dissolved, so far as re- 
spects the property owned by the said bank- 
rupts, and by their copartners, the Avery 
Factory Company and Charles Parker, who 
have not petitioned to be declared bank- 
rupts, and Indeed do not appear to be bank- 
rupts. The general rule in all cases of this 
sort is,. that the property of the partnership 
Is first to be applied to the discharge of the 
partnership debts, and the surplus only ought 
to be and can be applied to the individual 
debts of any one partner. It may however 
occur, that in tne bankruptcy of one partner. 
It may be necessary for the court in bank- 
ruptcy to take upon itself the administration 
as well of the partnership estate as of the 
estate of the bankrupt partner, in order to 
have a final settiement of all the claims. 
But no such question is here presented, and 
it is here alluded to only for the purpose of 
^eluding any different inference from being 
drawn from the answer to the second ques- 
tion. Joseph Story, 
"Associate Justice of the Supreme Court of 
the United States.*' 
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PARKER V. NTSON. 

[1 Baldw. 291.] 1 

Cnrcnit Court, B. D. Pennsylvania. April 
Term, 1831, 

CoMMissioiT TO Take Evidence— Names op Wit- 
nesses. 
A party taking out a commission to take evi- 
dence in relation to pedigree, is not bound to 
name the witnesses he intends to esamine. 

In this case a rule had been entered for a 
commission to take testimony ia England, 
on which the party obtaining It, was called 
on to name the witnesses he intended to ex- 
amine. After an argument, the court decid- 
ed that it was not a matter of course, to 
compel the party to name the witnesses to 
be examined on a commission, but depend- 
ed on the discretion of the court, to be ex- 
ercised on the circumstances of the case. 
This being a case of pedigree the commis- 
sion ought to issue without naming them. 

1 [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 

18FED.CAS.— 73 
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PARKER V. PERKINS. 

Patents— Infbingement — ^Damages. 

The standard for estimating damages for the 
infringement of a patented madiine is the ac- 
tual profits from the making, using, or selling of 
the invention by the defendant. The reasonable 
cost of the labor and materials must be deduct- 
ed, as the plaintiff himself, if he had made the 
machines, would have had to pay such expenses. 

[Cited in Lane, Pat. Dig, 234, to the point as 
stated above. Nowhere more fully reported; 
opinion not now accessible. Before G-RIBR, 
Circuit Justice, and EIANE, District judge.] 
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PARKER et al. v. PHETTEPLA.CB et al. 

[2 Cliff. 70.] I 

Circuit Court, D, Rhode Island. Nov. Term, 
lS61.a 

Pleading is Equity — I'ltAUD— Answer not Rb 
sponsivb — cobboboratino cirodmstances — 
Peoof — Nature of Evidence — Assignment* 
FOE Benefit of Cbeditobs. 

1. Where fraud is imputed in the bill, and the- 
answer is responsive and the denial positive, the 
universal rule is that a decree cannot be pro- 
nounced on the testimony, of a single witness,, 
unaccompanied by corroborating circumstances. 

[Cited in Scammon v. Cole, Case No. 12,432.]' 

2. Inasmuch as the plaintiff cannot prevail if 
the balance of proof be not in Ms favor, he must 
have circumstances, in addition to his single wit- 
ness, to turn the balance. 

3. Satisfactory proof may be made by drcum- 
stances alone, or partly by circumstances and 
partly by direct testimony, or entirely by the 
latter. 

[Cited in brief in Merrell v. Johnson, 96 HI. 
225.] 

4. Whatever be the nature of the evidencer 
the measure of proof required is the samer that 
is, it must be equal to two witnesses, or one wit- 
ness with corroborating circumstances sufficient 
to turn the balance. 

5. In case of an assignment by a debtor, with 
preference of certain creditors, held, that where 
the proceeding was under the law of a state, 
such law must furnish the rule of decision for 
the circuit court sitting in the state. 

6. As^gnments with preferences to certain 
creditors being held valid by the courts of Rhode 
Island, the circuit court sitting in that state will 
follow that rule as to all sudi assignments un- 
der the state law. 

Bill in equity. The case set out In the bill 
was in substance as follows: Edward Sea- 
grave, of Providence, was the owner of large 
real and personal estates, but, becoming in- 
debted for large sums of money, failed. 



1 [Reported by William Henry Clifford, Esq., 
and here reprinted by i>ermission.] 

2 [Affirmed in 1 Wall. (68 U. S.) 684.] 
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Three of tlie complainants, [Jolin S.] Parker, 
Chapman, and Toliey, for a valiiable con- 
sideration, became possessed of certain over- 
due and unpaid bills of exchange and prom- 
issory notes, drawn and made by Edward 
Seagrave, commenced suit against him upon 
them, and recovered a judgment thereon for 
§60,520.38, for which execution issued and 
was partly satisfied. Soon after, Parker, 
Chapman, and Tobey themselves failed and 
assigned their property, including the judg- 
ment, to George Stevenson, the other com- 
plainant in this case. During the pendency 
of the first suit above mentioned, as alleged 
in the bill of complaint, the said Edward Sea- 
giuve combined and confederated with 
[James S.] Phetteplace and George A. Sea- 
grave, two of the respondents in this case, to 
defraud the complainants in the present case, 
and to that end came to an agreement that 
the two named respondents should purchase 
paper outstanding against Edward Seagrave, 
to the amount of §40,000 or $50,000, at a price 
not exceeding twenty per cent, and the debtor 
should convey to the purchasers of the paper 
all or nearly all his visible attachable prop- 
erty, allowing them the full value of the pa- 
per on its face, and thus leaving in their 
hands the difference between the face of the 
paper and what they paid for it. The re- 
spondents purchased the paper to the amount 
of §50,000 at rates varying from fifteen to 
twenty-five per cent of its value, and the 
debtor conveyed to them certain stocks and 
real estate, executed to them a mortgage of 
<;ertain other real estate, and delivered to 
them certam. notes and other evidences of 
debt, in all amounting to §50,000, and re- 
ceived from the purchasers of the paper $43,- 
000 of the sum transferred to them, under 
the agreement. This was charged as a fraud 
upon complainants, and as intended to hinder 
and delay them in the collection of their judg- 
ment. Edward Seagrave then assigned all 
his property to one Walter W. Updike, one of 
the respondents, preferring J. S, Phetteplace 
and George A. Seagrave for the payment of 
all notes, drafts, and acceptances held and 
owned by them, and on which the assignor 
was liable, and also for all debts due to them 
from him, and to indemnify them for all lia- 
tiilities which they had incurred on his ac- 
count. Prior to the assignment, the assignee 
had been the attorney of the assignor, and 
knew the drcumstances of the bargain and 
agreement The deed of assignment was al- 
leged to be a part of the fraudulent scheme, 
and intended to cover up the previous fraudu- 
lent transaction, which was well known to 
the assignee at the time the assignment was 
executed. To sustain the imputation of fraud 
it was alleged that the paper purchased by 
the two respondents, and which was by them 
delivered to the drawer and maker, was by 
him delivered to his assignee as part of the 
assigned property, and was treated, by the 
parties as the property of the assignor. The 
bill prayed for a discovery, that respondents 
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might be decreed to pay the former judgment 
of the complainants, out of the property so 
held by them; for an injunction, for a receiv- 
er, and that the mortgage deed and assign- 
ment might be cancelled and discharged. An- 
swers were filed by the purchasers of the 
bills and notes, and by the assignee of the 
drawer and maker, admitting all the allega- 
tions of the bill, except the following: It was 
denied, that the complamants paid any value 
for the notes and biUs of exchange, &c., of 
Edward Seagrave, which they held, but the 
real interest in them was averred to be in 
other parties, the complainants receiving the 
paper solely for the purpose of commencing 
suit in the circuit court; it was denied that 
any combination was made to defraud the 
complainants; that any understanding was 
had with Edward Seagrave for them to make 
a purchase of the paper, that he should turn 
over to the respondents any part of his prop- 
erty in any manner to hinder and delay the 
complainants in the collection of their judg- 
ment, but they alleged that they purchased 
the paper with their ow4 property, as the 
genuine evidence of a real bona fide indebted- 
ness of the drawer and maker. It was also 
denied that respondents held any part of the 
property of Edward Seagrave, upon any se- 
cret trust, or in any manner for his benefit 
and use, or that the assignment was a part 
of any fraudulent scheme or a cover for such 
scheme; that any part of the assigned prop- 
erty was subsequently treated as the prop- 
erty of the assignor, but they averred that the 
property conveyed to them for the purchase 
of the paper- was ever afterwards used and 
treated by them as their own; and that no 
material part of the same was ever with- 
drawn and used by the grantor with the 
knowledge and consent of the respondents. 

T. A. Jenckes, for complainants. 

The defendants, Phetteplace and G. A. Sea- 
grave, were, at most, volunteers in the pur- 
chase of claims against Edward Seagrave; 
they- had full notice that he was hopelessly 
insolvent Phetteplace had received a con- 
veyance of a part of his personal propertj', 
without consideration, and of another part of 
his personal property, for a note on demand, 
which property was worth about as much as 
was paid for the depreciated paper; and 
George A. Seagrave was Edward's brother, 
and both had the means of knowledge, and 
actually knew the amount of property held by 
Edward, and that a conveyance to them by 
Edward, of the property described in the 
present suit, would deprive Edward of all 
means of paying his other creditors; and 
their knowledge throws upon them the bur- 
den of proving the fairness of the transac- 
tion. This they have not done; but have ad- 
mitted that they purchased depreciated paper, 
which Edward Seagrave claimed that he was 
•under no moral obligation to pay, and then 
claimed payment in full, knowing that such 
payment would deprive the debtor of all 
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means of paying anytliing to his other cred- 
itors. They were not his just creditors, nor 
was the debt in their hands an honest debt; 
but the whole scheme was a gross fraud on 
the complainants. Kaine v. Weigley, 22 Pa. 
St. 179; Garland t. Rives, 4 Rand. [Va.] 282; 
Nesbitt V. Digby, 13 ni. 387. 

The assignment to Updilie is void, as it was 
part of the SQheme to cover up the fraud by 
which the property of Edward Seagrave was 
placed in the hands of Phetteplace and G. 
A. Seagrave. Such assignments are no ob- 
struction to the execution of legal process, or 
to the granting of relief in equity. Stewart 
V. Spenser [Case No. 13,437]; Heydodc v. 
Stanhope [Id. 6,445]; In re Durfee, 4 R. I. 
401; Fuller v. Ives [Case No. 5,150]; 1 Am. 
Lead. Cas. 17-75. 

The traaisfer of property to Phetteplace and 
G. A' Seagrave by Edward Seagrave was a 
voluntary conveyance, and the execution of 
the assignment subsequently, covering the 
same property, and recognizing the existence 
of the debt due to Phetteplace and Seagrave, 
pretendedly settled by. this transfer, is evi- 
dence of the fraudulent character of the 
transfer. Cathcart v. Robinson, 5 Pet. [30 
U. S.] 263. 

And on the principle that if a contract be 
fraudulent and void in part, it is void alto- 
gether, the complainants are entitled to a de- 
cree declaring the mortgage from Edward 
Seagrave to Phetteplace and Seagrave void, 
and affirming the title of the complainant 
Stevenson, under the execution sale, and also 
for the payment of §543,856.61, with interest. 

W, H. Potter, for defendants. 

The gist and essence of complainants* bill 
is, not that the several things were done, but 
that they were done in pursuance of a com- 
pact and understanding to do them, for the 
purpose of covmng up this property for the 
benefit of Edward Seagrave, and thereby to 
defraud his creditors. 

In Rhode Island the right to make prefer- 
ences in an assignment has ever been settled 
law, and the right to do so is just as perfect 
a right as is the right to make an assignment. 
The right is not partial, but absolute. If the 
debt be genuine, be the preference to parent 
or child, husband or wife, or relative, or be 
It to a confideniial indorser, as it is termed, 
the preference is unquestionable, and the as- 
signment valid. 

But the complamants charge that the real 
scheme was to convey this property osten- 
sibly to pay their debts, but reaUy to keep 
It from complainants and from the creditors 
of Edward Seagrave, and to keep it for his 
benefit 

The complainants have no right to main- 
tain this bill, because said complainants did' 
not, at the commencement of this suit, and' 
do not now, own the claims on which their' 
bill is based; that they were nominally as-^ 
signed to than for the purpose of having a' 
suit brought thereon in this court; and that 



in fact said claims, whatever they are, belong 
to Hill, Carpenter & Co., or their assignees, 
all of whom are citizens of this state. 

Reference on this point is made to the com- 
plainants' bill, in which thfey do not allege 
that they are the owners of this paper, but 
say that they became possessed of the same. 

It is quite as necessary to give jurisdiction, 
that the transfer of paper on which a claim 
is sued should be bona fide, as that change 
of citizenship, in order to give jurisdiction, 
should be bona fide. Jones v. League, 18 
How. [59 U. S.] 76-81. 

The court have no jurisdiction of the suit. 

Supposing, for the sake of the argument, 
that the intention of the parties to the pre- 
tended assignment was not to make a mere 
nominal transfer for the purpose of com- 
mencing a suit in the name of the complain- 
ants, still Hill, Carpenter & Co., or their as- 
signees, have the legal title to the paper in 
question, and are the owners of it. They do 
not pretend, the paper does not, to have 
transferred to complainants the debt evi- 
denced by that paper. Had the paper been 
indorsed over by Hill, Carpenter & Co. with- 
out more, there might have been a presump- 
tion that they had absolutely sold and con- 
veyed it. But the assignment expressly de- 
clares that it is not sold; that it is not abso- 
lutely conveyed; that the property is not 
parted with. It is 'merely pledged as collat- 
eral security for a debt owing from Hill, 
Carpenter & Co. to complainants. The as- 
signment does not even contain a power to 
complainants to collect the amount due 
from the parties to the paper. Hill, Carpen- 
ter & Co. not only could maintain, an action 
thereon in their own name, but at law an 
action thereon must be brought in the name 
of Hill, Carpenter & Co. Hill, Carpenter & 
Co. could at any moment they pleased pay 
the debt for which this paper was pledged 
to complainants, and 'demand, and be en- 
titled at once to have the paper itself deliv- 
ered to them. They, by so doing, could put 
an end, at any instant, to any suit that may 
be supposed to be brought on this paper by 
the complainants. If it is asked, How are 
the complainants, to make said paper avail- 
able as collateral security, if they cannot 
sue on it? I answer, by suing in the name 
of Hill, Carpenter & Co., and if they inter- 
fered to prevent it, not having paid to com- 
plainants their debt, a court of equity would 
enjoin Hill, Carpenter & Co. from interfer- 
ing with the use of their names in such suit. 

Notwithstanding this pretended convey- 
ance, Hill, Carpenter & Co. could make a 
valid transfer of the same paper to another' 
party, subject only to the rights of the com- 
plainants and the person taking this trans- 
fer; the purchaser of the paper could tender 
to complainants the amoimt due them from 
Hill, Carpenter & Co., and if complainants 
did' not instantly deliver up possession of 
said paper to such purchaser, he could main- 
tain an action of trover against them there- 
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for. 1 Pars. Cont 600, 601, and notes; Frank- 
lin V. Neate, 13 Mees. & W. 481. 

And the pledgee does not acquire an abso- 
lute title even by failure of pledgor to pay 
the debt. There is no forfeiture until pled- 
gee's rights have been determined by what 
is equivalent to a foreclosure, Brownell v. 
Hawkins, 4 Barb. 491. 

This is not so much as an assignment of a 
chose in action, in the ordinary meaning of 
the term, because it does not carry the prop- 
erty, and does not give a right of action at 
law in the name of the party receiving the 
chose in action. 

Complainants have seen fit to appeal to the 
consciences of the defendants, in answer to 
these charges. The charges are not merely 
of actual fraud, but of a conspiracy to de- 
fraud carried into efEeet. 

We claim for each and all these defendr 
ants the benefits of the rule of law, fixing 
the weight of an answer in chancery. It is 
equal to two witnesses, or one witness and 
circumstances equal to another witness. It 
is like the rule in a charge of perjury; and 
Greenleaf (volume 3, latter part of section 
284) well observes: "And the plaintiff hav- 
ing thought fit to make the defendant a 
witness, is bound by what he discloses, un- 
less it is satisfactorily disproved. Nor is the 
answer in such cause to be discredited, nor 
any presumption indulged against it, on ac- 
count of it being the answer of an interested 
party." 

Each and all these defeadants, imder the 
solemnity of their oaths, positively and un- 
equivocally deny every charge of fraud, or 
intention to defraud, contained in the bill, 
and any circumstances indicating fraiJd, or 
from which the court is asked to infer fraud. 

CLIFFORD, Circuit Justice. Undoubtedly 
the evidence shows that a large amount of 
negotiable paper w'as outstanding against 
Edward Seagrave, atlhe period mentioned 
in the bill of complaint, and that he was in- 
debted in a considerable amount to the com- 
plainants, for which they also held his ne- 
gotiable paper. Assuming those facts as 
proved, the complainants insist that the evi- 
dence shows, that the debtor made a fraud- 
ulent arrangement with the principal re- 
spondents, in pursuance of which, they pur- 
chased a large amount of his paper so out- 
standing, at a discount of seventy-five or 
eighty per cent, and received from him a 
conveyance of his property, in exchange for 
the paper, and also a mortgage of certain 
real estate, as a further security for the 
same, estimating the paper, so purchased, at 
its full nominal value in the exchange. Ac- 
cording to their theory, the intent and de- 
sign of the debtor were to hinder, delay, 
and defeat his creditors, and that the re- 
spondents well knew that such was the in- 
tent and design of the debtor, and that 
they received the conveyance and mortgage 
with that knowledge, and have retained in 



their hands the amount of the difference be- 
tween the value of the paper and the price 
paid for its purchase, for the use and bene- 
fit of the debtor. They do not controvert 
the fact that the debtor was justly and le- 
gally liable on the paper, but they contend^ 
that the amount of the difference between 
the price paid for the paper and the nomiual 
value is fraudulently held by the respond- 
ents, and that the mortgage to them, and 
the assignment to the other respondent, are 
without consideration and fraudulent, be- 
cause, as they insist, they were executed, the 
one to secure that amount, and the other to 
facilitate the accomplishment of that pur- 
pose. Fraud, therefore, is the essence of 
the charge, and it is upon that ground that 
the complainants ask the interposition of 
the court, to cancel and discharge the mort 
gage, and the assignment of the real estate. 
Briefly stated, the transactions out of whicl? 
the controversy has arisen were in sulv 
stance and effect as follows, as appears fronf 
the pleadings and evidence: Large pur 
chases of wool were made by Edward Sea- 
grave, in connection with other parties, Itf 
1853, for the purpose of speculation. Money 
was raised for that purpose, to a large 
amount, on bills of exchange and promis- 
sory notes drawn and made by the first- 
named party. They were unsuccessful iu 
the speculation, and about the 4th of Febru- 
ary, 1854, the drawer and maker of the 
bills and notes stopped payment on this 
class of paper. Payment of the paper bc-ing 
refused, it was protested, and a considerable 
amount of it subsequently went into the pos- 
session of the principal complainants. Suit 
was commenced by them on the paper, and 
a Judgment recovered for the amount with 
costs of suit. An execution duly isfued, and 
was levied on the real estate in controversy. 
Founded upon these preliminary facts, the 
•complainants insist that their title to the 
real estate ought to be complete. But the 
respondents have a prior title, and unless 
the same is shown to have been fraudulent- 
ly and wrongfully obtained," they must pre- 
vail in the suit. The complainants charge 
fraud, and in order to ascertain whether 
they have proved their charge, it becomes 
necessary to look with some care at the cir- 
cumstances under which tbe respondents ac 
quired their title. 

Finding the aforesaid paper in the mar- 
ket, the respondents purchased a large 
amount of it at a discount of seventy-five or 
eighty per cent. All of the purchases were 
made openly, and on the 17th of Novem- 
ber, 1854, the debtor executed to the pur- 
chasers the mortgage to secure the payment, 
allowing the full amount of the bills and 
notes. He had stopped payment on this 
paper on the 4th of February, 1854; and 
eleven months afterwards, on the 4th of 
January, 1855, he assigned his property for 
the benefit of his creditors, giving prefer- 
ence to the two first-named respondents. It 
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was Tinder these circumstances that the two 
principal respondents became possessed of 
the real estate on which complainants lev- 
led their execution; and the complainants 
jcharge that the conveyance was fraudulent, 
because designed to hinder, delay, and de- 
feat creditors, and that the respondents now 
hold the estate upon a secret trust, for the 
use and benefit of the debtor, and that the 
■assignee was cognizant of the fraud, and 
participated in its perpetration. No direct 
evidence to prove the alleged fraud is in- 
troduced by the complainants, and it should 
be borne in mind that they have not made 
the debtor a party to the bill of complaint. 
Direct proof of the alleged fraud being un- 
attainable, the complainants set forth the 
circumstances on which they rely to estab- 
lish the charge. Taking the case as stated 
in the bill of complaint, the circumstances 
jiUeged by the complainants to prove the 
conveyance fraudulent may be classified in- 
to four distinct charges. First, they charge 
that the two principal respondents combin- 
ed and confederated with Edward Seagrave 
to defraud his creditors, and to that end 
^n^ered into a corrupt bargain, understand- 
ing, and agreement that the former should 
purchase some ?40,000 or §50,000 of his out- 
standing paper, at a large discount, and 
that he, the debtor, should pay and secure 
the paper so purchased, at its full value, 
find that the purchasers should hold the 
property transferred to them for that pur- 
pose, over and above the amount paid for 
the paper, for the use and benefit of the 
grantor; and the charge is, that the cor- 
rupt and fraudulent agreement was sub- 
stantially carried into efEeet. By the well- 
settled rules of law, the burden of proof is 
upon the complainants to mate out their 
charge. Fraud may be inferred from cir- 
cumstances, but it cannot be presumed 
without proof, and he who makes the 
charge has the burden of establishing it It 
Is insisted by the complainants, that, under 
the circumstances of this case, the burden 
jot proving the fairness of the transaction is 
upon the respondents; but the proposition 
Is wholly untenable, and cannot receive the 
'least countenance. Appeal is made by the 
bill of complaint to the consciences of the 
respondents on this point, and they most 
explicitly and unequivocally deny the 
.charge in all Its details. Where fraud is im- 
puted, and the answer is responsive, and 
the denial positive, the universal rule is, 
that a decree cannot be pronounced on the 
testimony of a single witness unaccompa- 
panied by corroborating circumstances. 
Hughes V. Blake, 6 Wheat. [19 U. S.] 468. 
jMarshaU, G. J., in Clarke's Ex'rs v. Van 
Illemsdyk, 9 Cranch [13 U. S.] 160, states 
the rule as foUoAvs: That "either two wit- 
nesses, or one witness with probable cir- 
cumstances, will be required to outweigh an 
jinswer asserting a fact responsive to a 
•J)IH"; and he gives as a reason for the rule. 
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that the plaintiff calls upon the defendant 
to answer an allegation, and thereby ad- 
mits the answer to be evidence; and if it 
is testimony, says the chief justice, it is 
equal to the testimony of any other wit- 
ness; and as the plaintiff cannot prevail if 
the balance of proof be not in his favor, he 
must have circumstances in addition to his 
single witness to turn the balance. But it 
must not be understood from what has been 
said, that direct evidence Is necessary. In 
a case like the present, to support a bill of 
complaint, because such is not the rule of 
law. Satisfactory proof may be madei'by 
circumstances alone, or partly by circum- 
stances and partly by direct testimony, or 
entirely by the latter. Whatever may be 
the nature of the evidence, however, the 
measure of proof required Is the same, that 
is, it must be equal to two witnesses, or one 
witness with corroborating circumstances 
sufficient "to turn the balance." Recurring 
to the pleadings, it Is clear that the answer 
of the respondents falls within this rule, 
and must be overcome by circumstances 
more" than equal to the positive testimony 
of a single witness. 

Evidence is introduced by the complain- 
ants, to show that Edward Seagrave ad- 
vised some of the holders of his paper to 
sell the same to the respondents, on the 
terms mentioned In the blE of complaint. 
Testimony to that effect was given by Eli- 
jah B. Newell, who says, among other 
things, that the debtor sent for him and ad- 
vised him to sell to, those parties, telling 
him that the terms were the best he would 
probably ever obtain. Spencer Mowry also 
testifies, that the same person first gave 
him information that those parties would 
purchase the paper, and that he urged the 
witness to sell to them, and that he did so, 
and they expressed the- desire to purchase 
more of the paper. This witness also states, 
that he derived the impression, that the 
debtor had money left with his friends to 
buy the paper at twenty-five per cent, and 
intimates, that he accepted the same be- 
cause he did not see any way to prevent 
the transaction. Five pieces of the paper 
were also sold to them by George Cooke on 
the same terms, but he does not testify to 
any conversations which can have any ma- 
terial bearing on the case. Many other 
facts and circumstances are introduced by 
the complainants, as having some tendency 
to authorize the inference, that the paper 
was purchased in pursuance of the alleged 
corrupt bargain, understanding, and agree- 
ment. They rely on the fact that the re- 
spondents purchased about the amount of 
paper specified in the bill of complaint; 
that the debtor subsequently conveyed the 
property and executed the mortgage as al- 
leged; and that he paid and secured the 
full value of the paper. Considerations, 
however, of very great importance, con- 
nected with this inquiry, are entirely over- 
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looked by the complainants. Apparently 
they seem to forget that the paper pur- 
chased was the bona fide paper of the debt- 
or, and that the purchase of it, in open 
market, without any combination or con- 
federacy to defraud, and without any cor- 
rupt bargain, understanding, and agreement 
with the debtor to do any acts to hinder, 
delay, or defeat his creditors, whether pur- 
chased at a discount or not, was a lawful 
transaction, and consequently that proof of 
those facts, without more, furnished no 
ground whatever, of relief, in this case. 
They also seem to be equally unmindful of 
the fact that ,the allegations of combina- 
tion, confederacy, and fraud were unequivo- 
cally denied in the answer. Those denials 
are very properly invoked by the respond- 
ents as evidence to refute the allegations 
which constitute the foundation of the pray- 
er for relief. Reliance is not placed upon 
those denials alone by the respondents, but 
they also rely upon the testimony of the 
debtor himself, who most unequivocally neg- 
atives the whole foundation of the allega- 
tions in the bill of complaint. Under- these 
circumstances, it is impossible to say that 
the transaction was fraudulent, or that the 
complainants are entitled to relief. Second, 
adopting the classification already suggest- 
ed, the nest charge is that the assignment 
was executed as a part of the alleged fraud- 
ulent scheme, and as a cover to the ar- 
rangement previously carried into effect, in 
pin^uance of the corrupt bargain, imder- 
standing, and agreement made between the 
assignor and the principal respondents. 
Like the first charge, this one also is met 
by the unqualified denial of the answer. All 
three of ,the respondents deny the charge in 
all its details, and the testimony of the 
debtor is equally esplicit to the same eflfect 
Attention was also called at the argument 
to the fact that the two principal respond- 
ents were preferred in the instrument, and 
it must be admitted that such a clause, in 
some jurisdictions, would render the as- 
signment void, but the effect of it as a gen- 
eral rule must depend upon the local law. 
State laws may authorize such a prefer- 
ence, or they may forbid it; and in all cas- 
es where the proceeding is under the state 
law, the regulations of the state must fur- 
nish the rule of decision. Assignments with 
preferences in favor of certain creditors are 
held to be valid in this state, as appears by 
several decisions of the state court; and 
this court will follow that rule, until it is 
repealed by competent authority. Dockray 
V. Dockray, 2 H. I. 547; Beekwith v. Brown, 
Id. 311; Sadlier v. Fallon, 4 R. I. 490. 
Third, complainants charge, that the as- 
signee was cognizant of the corrupt scheme 
and combination set forth in the first 
charge, and that he well knew the fraudu- 
lent purpose for which the mortgage and 
assignment were executed. But the charge 
is very pointedly denied in the answer, and 
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the complainants offer no satisfactory proof 
in support of it; and under those circum- 
stances they can hardly expect a finding in 
their favor. Finally, the complainants 
charge, that the debtor, upon the execution 
of the mortgage deed and the assignment, 
continued to treat the property conveyed as 
his own, and that he was allowed to do so 
by the respondents. But they fail to prove 
the charge, and it is very explicitly demed 
in the answer. 

In view of the whole evidence, I am of 
the opinion that the complainants have fail- 
ed to prove any one of the charges against 
the respondents, and the biH of complaint Is 
accordingly dismissed with costs. 

[On appeal to the supreme court, the decree of 
this court was affirmed. 1 Wall. (68 U. S.) 

PARKER (REISER v.). See Case No. 11,685, 
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PARKER V. REMHOFF. 

[17 Blatchf. 206, 3 Ban. & A- 550; i 14 0. G. 
601.3 

Ourcuit Court, B. D. New Tork. Oct 9, 1878. 

Patents— Ikfrinqement — ^Box Covers — Bubdek 

OP PilOOF, 

1. A patent for making a protuberance from 
the inside on the outer surface of the rim jof the 
cover of a bos, and a like protuberance from 
the inside on the outer surfaete of the rim of the 
box, so that, when the .covet closes on the bos, 
the projection on its rim will snap over the pro- 
jection on the box, and thus form a fastening, 
is infringed where, instead of the protuberance 
on the cover, a hole is made in 'ttie cover. 

2. The burden of proof is on a defendant, to 
establish, by satisfactory evidence, the prior use 
of apatented invention. 

[This was an action by Charles Parker 
against Charles Remlioff.] 

The patent upon which this suit was 
brought was granted to George N. Cum- 
mings, January 24th, 1860, and numbered 
26,891, for an "improved catch for spectacle 
cases," the same being extended for seven 
years on January 20th, 1874. The invention 
consisted in producing two indentations with 
a proper tool, one in the forward part of the 
rim of the cover, and struck from the inside 
so as to produce a protuberance on the outer 
surface, and the other of like character, also 
from the inside upon the rim of the box part. 
The patentee claimed: "Forming a snap for 
metal boxes, such as spectacle cases, tobacco 
boxes etc., by making corresponding indenta- 
tions on the rim of the lid and on the side of 
the said boxes, in the manner and for the 
purpose set forth herein." 



1 [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge, and by Hubert A. Banning, Esq., 
and Henry Arden, Esq. and here compiled and 
reprinted by permission. The syllabus and opin- 
ion are taken from 17 Blatchf. 206, and the 
statement is taken from 3 Ban, & A, 550.] 



[18 Fed. Cas. page 1159] 

B. E. Valentine, for plaintiff. 
Mattliew Daly, for defendant. 



BENEDICT, District Judge. This action is 
to recover damages and for an injunction 
against the defendant, for an infringement 
of letters patent owned by the plaintiff. The 
subject-matter of the invention is a method 
of fastening for metal boxes. The invention 
consists in producing two indentations, one 
in the forward part of the rim of the cover, 
and struck from the inside, so as to produce 
a protuberance on the outer surface of the 
rim; the other, of like character, also from 
the inside, upon the rim of the box part. 
These indentations are so placed, that, when 
the cover closes upon the box, \he projection 
on its rim will snap over the projection on 
the box, and so form a fastening for the box. 
The defendant makes a metal box and puts a 
hole in place of an indentation from the 
Inside of the rim producing a protuberance, 
into which hole a protuberance on the box 
snaps, and thus the box is fastened. The 
difference between the plaintiff's and the de- 
fendant's device is, that, in the defendftnt's 
fastening, the sides. of a hole perform the 
function which, in the plaintiff's fastening, 
is performed by the sides of an indentation. 
The sides of the hole in the rim of the de- 
fendant's bos perform the same function as 
that of the sides of the indentation in the 
plaintiff's box, and produce a similar result. 
The plaintiff makes an indentation in the rim 
of his box, to permit the protuberance on 
the body of the box to snap into it and so 
fasten the box. The defendant, instead of 
making an indentation, cuts a hole, which 
permits the protuberance to snap into it, 
and, by the action of the sides of the hole 
upon the sides of the protuberance, the box 
is fastened. There is no difference in prin- 
ciple or effect between the two fasteners, and, 
in my opinion, the charge of infringing Is 
made out. 

The defendant, as a further defence, denies 
the validity of the plaintiff's patent, for want 
of novelty, and produces several witnesses 
and various boxes, for the purpose of show- 
ing that devices similar to the plaintiff's 
were in use prior to [Jan., 1860] a the date of 
the plaintiff's patent Here, the burden is 
upon the defendant, to establish the fact of 
prior use by satisfactory evidence. This has 
not been done. Of the various boxes that 
have been produced, only two of them can 
make any claim to resemble the plaintiff's in- 
vention, and the testimony in respect to these 
two airticles is too indefinite and uncertain 
to wan-ant the conclusion that they were in 
existence prior to the plaintiff's patent, in the 
face of evidence from several of the largest 
dealers in this sort of merchandise, that, 
previous to the plaintiff's invention, no box- 
es so fashioned were known, and that, when 
the plaintiff introduced his fastening, the 
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forms then in use were superseded and no 
longer salable. The evidence, as it stands, 
has failed to convince me that any fastening 
similar to that of the plaintiff was in public 
use or on sale in this country prior to the in- 
vention of the plaintiff. There, must, there- 
fore, be a decree in favor of the plaintiff. 



PARKEE- (ROGERS v.). See Case No. 12,- 

018. 
PARKER CRUDE v.). See Case No. 12,125. 



2 [3 Ban. & A. 552; 14 0..G. 602.] 



Case Wo. 10,748. 

PARKER V. SEARS et al. 

ri Fish. Pat. Oas. 93; i 4 Pa. Daw J. Rep. 443; 
3 Am. Daw. J. (N. S.) 82; 7 Deg. lut 138.] 

Circuit Court, E. D. Pennsylvania, Aug. 26, 

1850. 
Patents— Motion pob Injunctioit — Akswee Re- 

&AKDED AS AN AFFIDAVIT— TiTLB AND JnFRINGE- 

MBNT Admitted as PAtPABLE— Equivocal Ak- 

SWER. 

1. The practice, upon a motion for a prelimi- 
nary injunction, of treating an answer— directiy 
and unequivocally denying the facts set forth 
in the bill— merely as an afl&davit, is a relasa- 
tion of the settled rules of practice in tiie, Eng- 
lish courts of equity, which rules should he fol- 
lowed -unless changed by* the written rules of 
the courts of the Dnited States. 

[Cite^ in Farmer v. Calvert DithograpMng, 
etc, Co., Case No. 4,651.] 

2. No interlocutory injunction should issue, 
unless the complainant's title, and the defend- 
ant's infringement are admitted, or are so pal- 
pable and dear that the court can entertain no 
doubt on the subject. 

[Cited in American Nicholson Pavement Co. 
V. Elizabeth. Case No. 312; Bailey "Wrmg- 
ing Mach. Co. v. Adams. Id. 752;- Cross v. 
Divermore, 9 Fed. 60T.] 

3. "Where, however, the answers or affidavits 
are equivocal and evasive, or disdose a state of 
facts which show that the condusions drawn 
from them are dearly erroneous and founded 
upon a mistake of law, an injunction will issue. 

4. The court is not hound upon motions for 
prdiminary injunctions to decide doubtful and 
difficult questions of law, or disputed questions 
of fact, nor to eserdse this high and (if executed 
rashly) dangerous power before the alleged o^ 
fender shall have an opportunity for a full and 
fair hearing. 

[See Bailey Wringing Madi. Co. v. Adams, 
Case No. 752; ChafEraix v. Board of Diqm- 
dation, 11 Fed. 647.] 

5. An injunction will he refused if the ver- 
dicts establishing the complainant's title have 
been obtained on sudi inconsistent and contra- 
dictory claims, or have left the plaintiflPs titie 
in such a doubtful shape, that the court can not 
say with certainty what is and what is not an 
infringement of the patent. 

6. An injunction will also be refused where 
possession is very vaguely stated in the bill, and 
is met and avoided by allegations and proof of 
a more peaceable and exdusive possession by 
the defendants. 

7. The chief object of issuing such writs be- 
fore the final hearing of a cause, is to prevent 
irreparable mischief, not to give the complainant 

1 IHeported by Samud S. Fisher, Esq., and 
here reprinted by permission.] 



PAHKER (Case No. 10,748> 

the means of coercing a compromise on Ms own 
terms, from the inevitable injury that the de- 
fendants must suffer by the stoppage of their 
mills or manufactories. 

'^9?i°*^^j^'^,li,^^^':° Paper-Bag Co. v. Nixon, 

??■/??' ^5^- <^^*ed in Consolidated Roller- 

«^ Co- T. Coombs, 39 Fed. 803, Nev Man- 

ufg Co. V. Superior Drill Co., 56 Fed. 154.] 

8. In particular cases, as where the patent is 
tor a machme to make some article of manufac- 
ture, and the profit arises from the monopoly of 
sucb articles, a court would issue an injunction 
m the last month or week of the life of the pat- 
ent. But where the plaintiff can be compen- 
sated m damages, an injunction will not under 
prdmary careumstance? be granted during the 
last few weeks of a patent. 

'■^^lil^o oo¥-?^"^ ^* I^^ell Manuf'g Co., Case 

9. Patents should be construed liberally to 
support the claims of meritorious inventors. 
But there should not be a liberality of construc- 
tion which permits the inventor to couch his 
specification in such ambiguous terms that its 
claims may be ospanded or contracted to suit 
the exigency. 

10. A patentee has the right to disclaim any- 
thing which has been claimed throueh "inad- 
vertence or mistake," but when a patentee 
claims anything as his own, courts can not re- 
^^?^^*f® claim, though the inventor liimself may 
disclaim it at the trial. 

[This was a bill in equity by Oliver H. P. 
Parker against John Sears and others.] 

These were applications for provisional In- 
junctions to restrain the infringement of the 
letters patent granted to Zebulon and Austin 
Parker, October 19, 1829, for what is known 
as the "Parker water-wheel," which patent 
is more particularly referred to in the case 
of Parker y. Hulme [Case No. 10,740]. 

' Titus, Campbell & Cadwallader, for com- 
plainant. 
Mallery & Penrose, for defendants. 

GRIER, Circuit Justice. Of the one hun- 
dred bills filed by the complainant, and 
against persons charged with Infringing his 
patent some seventy have been argued to- 
gether, on notice of motions for special in- 
junctions. Most of the points involved are 
common to all the cases, and the different 
types of alleged iufringement do not exceed 
six or seven. The argument has been con- 
ducted by counsel with great zeal and abil- 
ity, with very great learning, and at very 
great lengrth. The whole history and sci- 
ence of hydrodynamics has been discussed, 
and numerous conflicting affidavits read, on 
the apparent assumption that the court, in 
anticipation of the final hearing, will, on 
these preliminary motions, decide the whole 
merits of cases involving difficult and doubt- 
ful points of law, numerous and contested 
questions of fact, and rights of property of 
large amount, with the haste and expedition 
of a court of piepoudre. By a neglect or re- 
laxation of the settled rules of practice in 
the English courts of equity (which we are 
bound to follow, unless changed by the writ- 
ten rules of this court, as established by the 
supreme court or ourselves), a sort of local 
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practice has grown up, the evils of which we 
are beginning to feel. 

We have frequently said, on the authority 
of some of the Eastern circuits, and some 
supposed custom of this district, that the 
answer of defendant— directly and unequivo- 
cally denying the facts set forth in the bill- 
should be treated merely as an affidavit, 
which might be contradicted by other affida- 
vits, and should not have the technical ef- 
fect of precluding contradictory testimony. 
The consequence has been that both parties 
appear on the argument of their preliminary 
motions, armed with quires of conflicting 
depositions, and the court are expected to 
try and decide the whole facts and law of 
the case, as put in issue by the pleadings. 
Even when the title of plaintiff is admitted, 
the question of infringement is often one of 
great doubt and difficulty, depending on 
questions of mechanics, in which both prac- 
tical and scientific men entirely differ. Dif- 
ficult legal questions, arising from the con- 
struction of long and perhaps obscure speci- 
fications, on which judges often may, and 
lawyers always do, differ, are frequently in- 
volved. Yet the court are expected in this 
summary way to anticipate the finding of a 
jury, and the final decision of the case on 
full hearing. And this must continue to 
be the case, nnless we adhere more rigidly to 
the rule of considering the affidavit and an- 
swer, especially if accompanied with one or 
two depositions of witnesses, denying the in- 
fringement, as conclusive on these prelim- 
inary motions. No interlocutory injunction 
should issue unless the complainant's title, 
and the defendant's infringement are admit- 
ted, or are so palpable and clear that the 
court can entertain no doubt on the subject 
But cases often occur where the answers or 
affidavits are equivocal or evasive, or dis- 
close a state of facts which show that the 
conclusions drawn from them are clearly er- 
roneous, and founded on a mistake of the 
law: as when an infringement is denied, 
and a model admitted, which shows a pal- 
pable infringement, and it is evident that 
the denial is made under a gross mistake of 
the true and settled construction of the pat- 
ent; or, where the originality of the inven- 
tion is denied in general terms, and infringe- 
ment is admitted, and the patent has been 
fully established at law, and it is evident 
that the denial of its validity is but a matter 
of obstinate opinion, or a mistake of law. 
Such cases, and such only, can be considered 
as exceptions to the general rule. The court 
are not bound, in this stage of the cause, to 
decide doubtful and difficult questions of 
law, or disputed questions of fact, nor exer- 
cise this high and dangerous power (if exer- 
cised rashly) in doubtful eases, before the al- 
leged offender shall have an opportunity of 
a full and fair hearing. 

The terms of this court are almost wholly 
occupied in the trial of patent cases; and 
perhaps these hints of our intentions in fu- 
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lure cases to adhere more rigidly to tlie rules 
of practice, may tend, in some measure, to 
hinder us, as well as the learned counsel, 
from the painful necessity of spending our 
whole vacations in anticipating and dupli- 
cating these long and difficult investigations, 
and trying the merits of every case on these 
preliminary motions. 

In stating our reasons for the conclusions 
to which we have arrived, with regard to 
the present motions, it is not our intention to 
notice all the numerous points, both of law 
and of mechanics, which have been pressed 
on our consideration with so much learning 
and ability, or to anticipate a construction 
of the plaintiff's patent on points which are, 
perhaps, now for the first time made. 

As to many of the cases, if not all, it is a 
sufficient reason for refusing the present mo- 
tions, that the question of infringement, even 
when the facts are admitted, is far from be- 
ing clear or devoid of doubt. This remark 
applies especially to those of the defendants 
who use what are called the Kraats, the 
Wertz, the Howd, and the Greenleaf wheels. 
The patentee declares the principle on which 
his improvement is founded, to be "that of 
producing a vortes within reaction wheels, 
which, by its centrifugal force, powerfully 
accelerates the velocity of the wheel;" and 
the machines described in his specification 
are confined to the application or develop- 
ment of that principle alone. The wheels 
just mentioned do not appear to be construct- 
ed with a view to produce a vortex within 
reaction wheels, or to contain any colorable 
imitation of the machines described by the 
complainant's patent. But we would not 
be understood as deciding definitively that 
they do not infringe, but (what is sufficient 
for this occasion) that it is not clear that 
they do. 

We shall now proceed to state same rea- 
sons for refusing the present motions, which 
equally apply to all the cases, even where 
the question of infringement is not so doubt- 
ful as in those just mentioned, and they are: 

1st, because the verdicts establishing the 
complainant's title have been obtained on in- 
consistent and contradictory claims, so that 
the court can not say with certainty, what 
is or what is not an infringement of the pat- 
ent. 

And, 2nd, because the possession so vague- 
ly alleged in the bill, is met and avoided by 
the allegations and proof of a more peace- 
able, and exclusive possession by defendants 
(at least in Pennsylvania), under the patents 
and machines purchased and used by them. 

And, 3d, even if these positions were not 
correct, there are other reasons (hereafter to 
be stated) why it would not be a proper ex- 
ercise of discretion in the court to issue in- 
junctions under the particular circumstances 
of these cases. 

1. The complainant charges in his bill that 
the patentees have established their title hy a 
suit at law in this court, in the case of 



ParkOT V. Hulme [supra], and that "they 
have erected and put in operation many 
machines in difCerent parts of the coun- 
try, by which the water-power thereof has 
been much augmented." The defendants 
deny the validity of the patent, and espe- 
cially that the patentees were the original 
inventors of certain machines specially claim- 
ed in their specification. (1.) The compound 
vertical reaction wheels, with two or more 
wheels on one horizontal shaft. (2.) Or 
"the spouts which conduct the water into 
the wheels with their spiral termination." 
(3.) Or the improvement in the reaction 
wheels "by making the buckets as thin at 
both ends as they can safely be made, and 
the rim no wider than sufficient to cover 
them." (4.) Or the "hollow boxgate, in any 
form, either cylindrical, square, or irregu- 
lar"— and have produced some evidence tend- 
ing to prove these allegations. They admit 
that in the ease of Parker v. Hulme, the 
jury found specially that the patentees 
"were the first to invent and apply to use 
two or more reaction wheels arranged in 
pairs on one horizontal shaft" They insist 
that this verdict should have no effect as 
against them, because they were not parties 
to that suit, and produce the affidavits of 
ten witnesses tending to prove the verdict 
incorrect, which were not examined in that 
case, or known to the defendant. They aver, 
also, that in the case of Parker v. Stiles 
[Case No. 10,740], tried in Ohio, the sajne 
objection was made to the patent, and so 
fully proven that the plaintifiE admitted the 
fact iJTit denied that the patent claimed such 
a machine, and produced the charge of the 
judge in that case, deciding "that the plain- 
tiff's patent did not claim the duplication of 
wheels on a horizontal shaft," and giving 
as a reason for this construction "that this 
arrangement of wheels on a horizontal shaft 
has been so long used and known, that it 
cannot be presumed the patentees were ig- 
norant of it and intended to claim it as 
new." They aver, also, that "in the case of 
Parker v. Moreland [unreported], tried In In- 
diana, there was a verdict for defendant, de- 
ciding all the points against the daim of the 
plaintiff." To meet the allegation of posses- 
sion on the part of the patentees, the an- 
swer avers also, "that the wheels used by the 
defendants have been publidy used by them 
for a long space of time, and that the com- 
plainant has long had knowledge of such 
use; that many other similar wheels have 
been publicly sold and openly used in New 
York, New Jersey, and Pennsylvania, and 
in many other states, for a great number of 
years, and that the right to use the same 
has not been questioned, disputed, or de- 
nied until the present complaint and the 
proceedings of complainant In this behalf;" 
and that the patentees, or their assigns, have 
never run or used water-wheels such as are 
run or used by the defendants, or had actual 
or legal possession of the same. Now, al- 
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thougli the patentees have incorrectly stated 
their invention in their patent to be an "im- 
provement in the application of hydranlic 
power, by methods of combining percussion 
and reaction," yet in their specification, they 
have well and clearly described three differ- 
ent hydraulic machines or combinations of 
machinery, which are undoubtedly valuable 
inventions, and founded on the application 
of a principle first discovered or directly ap- 
plied by the patentees, though perhaps not 
stated in correct or scientific phraseology. 
That the patentees are highly meritorious in- 
ventors, can not, we think, be disputed; and 
had they confined their claim to the three 
machines described in their specification, and 
other modes of developing the same princi- 
ple, and producing the same result by sunilar 
or equivalent devices, their patent could not, 
and probably would not have been assailed. 
But they have (injudiciously, as we thirds:) 
enumerated nine several parts of the com- 
bined machines, wliich, as distinct machines 
or devices, they "claim as their invention, 
and for which they seek, an exclusive priv- 
ilege." If they are the original Inventors 
of each of those, their claim is undoubtedly 
set forth with sufficient distinctness to enti- 
tle them to recover against any person who 
was charged with infringing their patent, 
by using any one of them. If they are 
not, the patent claims too much, and its va- 
lidity may be assailed on that grotmd, even 
though it be of slight value or importance. 
It is true they have a right to disclaim any 
thing which has been claimed through "inad- 
vertence or mistake." For when a patentee 
claims any thing as Ms own, coxirts of law 
can not reject the daim, though he may 
disclaim it himself. Otherwise, if he sums 
up the particulars of his invention, he is 
confined and held to such summary, and his 
patent must stand or fall by it. Patents 
shoidd be construed liberally to support the 
claims of meritorious inventors. But there 
may be a liberality of construction very inju- 
rious to the public, specially if it permits a 
patentee to couch his specification In such am- 
biguous terms, that its claims may be con- 
tracted or expanded to suit the exigency. We 
do not wish to be understood as intimating 
that the plaintiff's specification is justly liable 
to this charge. We think (with aU proper def- 
erence to learned judges who have ruled oth- 
erwise) that the specification will bear no 
other construction on the point under con- 
sideration, than that which was given to 
it by the plaintiff and his counsel, and the 
court, in the trial of Parker v. Hulme [su- 
pra]. We do not think it can be fairly char- 
ged with such Protean capabilities of con- 
struction as have unfortunately been given 
to it. 

But, for the purpose of the, present mo- 
tions, the case stands thus: In the action 
at law against Hulme in this court, the 
plaintiff claimed the duplication of reaction 
wheels on a horizontal shaft to be an in- 



fringement of his patent, and called on the 
court to instruct the jury that such duplica- 
tion might be made the subject of a patent. 
The defendant denied, the validity of his ti- 
tle on the groimd that he was not the first 
to invent or use such a duplication; and the 
title of the patentee was supported because 
the jury found he "was the first to use two 
or more reaction wheels on a horizontal 
shaft," the defendant being unable to fur- 
nish sufficient proof to the contrary. The 
present defendants have produced the depo- 
sitions of ten witn^ses, tending to disprove 
that fact, and have, moreover, shown that 
on a trial of the same issue in Ohio, where 
the fact of prior use was clearly proven, the 
defense was evaded on the ground that the 
specification did not claim such duplication, 
and for this singular and single reason— 
"that the patentee could not be presumed 
to claim what he must have known he did 
not invent." In the charge of the judge, In 
the case of Parker v. Ferguson [Case No. 10,- 
733], in New York (which has been shown in 
the court), it appears that where the same 
defense was made and substantiated, the 
court instructed the jury as follows: "There 
is some obscurity in the wording of this 
claim, but it seems to me that the compoimd 
wheel they mean, is a wheel constructed by 
placing two or more of the wheels on a 
horizontal shaft, with the inner and outer 
cylinders supplied with water by a spiral 
spout" Now, how are the defendants, who 
are supposed to desist from infringing this 
patent to act? By the verdict and claim 
made in this state, their duplicate reaction 
wheels must come down. By the decision 
and claim made in Ohio, they may stand- 
And by that in New York, they must be 
taken down only when the duplicate wheels 
are connected with cylinders and spiral 
spouts. 

It would be rather hard to compel the de- 
fendants to discover the true meaning of a 
patent, when three learned courts have given 
it as many different constructions, and the 
patentees, or their assigns, have beep so in- 
consistent in their claims. Now, we do not 
say that the patent is invalid on account of 
its obscurity or ambiguity, but we do say 
that the trials at law, to establish the plain- 
tiff's title, have left it in such a doubtful 
shape that the court can not, with clearness 
and certainty, say what is an infringement 
of the patent and what is not. The verdicts 
at law, like the addition of equal positive 
and negative quantities in algebra, seem to 
annihilate each other, so far as they affect 
the present motion. 

With regard to the last ground of objec- 
tion to granting the present motions, we 
would remark— the chief object of issuing 
such writs before the final hearing of the 
cause, is, to prevent irreparable mischief, not 
to give tie complainant the means of coercing 
a compromise on his own terms, from the in- 
evitable injmy that defendants must suffer 
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by the stoppage of their mills and manu- 
factories.s The defendants are not -wanton 
pirators of the plaintiff's invention. They 
believe sincerely they do not infringe it, or 
if they have unintentionally done. so, they 
can show that his patent claims more than he 
is entitled to. They have had many years 
peaceable and unchallenged possession of the 
machines which they purchased from paten- 
tees with prima facie evidence of title. The 
notice of infringement, if any there be, has 
been given after long acquiescence, and just 
as the patent is about to expire. None of 
their wheels are direct and palpable piracies 
of those described in the patent of the plain- 
tiff, and if they do incidentally or partially 
act upon the principle patented, it requires 
more Imowledge of the science of hydrody- 
namics to discover it, than many, if any, of 
them possess. To suddenly stop one hundred 
mills and manufactories, by injunctions is- 
sued at this time, would cause great and 
irreparable injury, not only to the defendants, 
but to the public at large, and be of no cor- 
responding benefit to the plaintiff, whose in- 
terest it is that they should use his invention 
if they pay him fOr it The plaintiff can be 
compensa.ted by damages, if the defendants 
shall be found to have infringed his patent, 
and they are amply able to pay both damages 
and costs. In the sis or eight weelis which 
this patent has to run, it can not be eiLpected 
that the complainant would sell any new 
licenses. And if the defendants continue to 
use and pay him for his invention, so much 
the better for him. There may be, and often 
are, cases where the patent is for a machine 
to make some articles of manufacture, or 
merchandise, in a cheaper method than was 
before knovra, and where the source of profit 
to the patentee arises from his monopoly of 
iiie articles, and having no competitors In the 
market In such a case, the da,mage to the 
patentee by ja, piracy of his invention might 
be veiy great, and the court would issue an 
injunction on a plain case in the last month 
or week of the patent's life, or even after the 
time limited for its expiration, to restrain the 
sale of the machines, or articles piratically 
manufactured in violation of the patent, while 
it was in force. But, in this case, the in- 
junction can not benefit the plaintiff, except 
by its abuse. His standing by, for so many 
years, without complaint or demand of com- 
pensation, is conclusive evidence that a con- 
tinuance of a use of his invention, for a few 
weeks or even months longer, if paid for in 
the end, will not be an injury of such an 

2 [For the purpose of guarding against the 
abuse of the writ of injunction, here referred to, 
the legislature of Pennsylvania, on the 6th May, 
1844 (Dunl. 923), enacted that "no injunction 
shall be issued by any court or judge until the 
party applying for the same shall have given 
bond, with sufficient sureties, to he approved by 
said court or judge, conditioned to mdemnify 
the other party for all damages that may be 
sustained by reason of such injunction." "From 
3 Am. Ijaw J. 88.] 



irreparable nature as to require this sharp 
and hasty remedy. 

, The issuing of an interlocutory injunction 
is always a matter of discretion with the 
court, and depends on the peculiar circum- 
stances of each case. To suspend the opera- 
tion of a single mill or manufactory, but for' 
, a week or two, because some wheel, bucket, 
or oth^ small portion of its machinery may 
chance to infringe some dormant Ipatent, 
would be a doubtful exercise of discretion, 
where the benefits to result from it to the 
complainant are so comparatively trifling, and 
his loss, if any, so perfectly capable of com- 
pensation. How much more so, when we 
are called upon to stop the operations of one 
hundred? To such a demand we may well 
use the language of Lord Cottenham, in Neil- 
son V. Thompson, 1 Webst Pat Cas. 275: 
"It seems to me, that stopping the works 
under the circumstances, is just inverting the 
purpose for which an injunction is used. An 
injunction is used for the purpose of prevent- 
ing mischief. This would be using the in- 
junction for the purpose of creating mischief, 
because the plaintiff can not possibly be in- 
jured." For tiiese 3:easons the injunction^ are 
refused. 

[For other cases involving this patent see 
note to Parker v. Hatfield (Case No. 10,736)]. 
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PARKER V. STILES. 

I^ McLean, 44; 7 West Law J. 168; 1 Fish. 
Pat Rep. 319.] i 

Circuit Court D. Ohio. Nov. Term, 1849. 

PaTBKTS — COSFOBMING TO REQUISITES OP THB 

Law— Construction — Monopolt — Cebtaintt 
OP- Description— Claims not Orioinal — Pre- 
sumption AS TO Novelty and Utility. 

1. In a patent suit the court must decide, by 
a fair construction of the patent, whether in all 
substantial particulars, it conforms to the req- 
uisites of the law. 

2. Letters patent for invention are to be con- 
strued liberally. 

ICited in Ingels v. Mast Case No. 7,033.] 
[Cited in Burke v. Partridge, 58 N. H. 351.] 

3. The exclusive rights secured by letters pat- 
ent are not to be viewed as odious monopolies, 
but as the result of a beneficent and wise policy. 

4. If his invention is not described in his pat- 
ent and specification with reasonable certainty 
and precision, the patentee can claim notiiing 
tinder his patent 

5. The objects of the law, in requiring a full, 
clear, and exact description of the invention, 
stated. 

6. If a patentee has claimed anything, as a 
material part of his combination, as new and 



1 [Reported by Hon. John McLean, Circuit 
Justice. The syllabus is taken from 1 Fish. Pat 
Rep. 319.] 
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original witli liim, which is proved to have heen 
discovered prior to the emanation of his patent, 
it is fatal to it. 

[Cited in CKllotson v. Ramsay, 51 VL 313.] 

7. In an action of the case, for infringement 
of a patent, where the patentee in good faith 
claims, in said patent, what is not original, and, 
on being apprised of the fact, does not within a 
reasonable time enter a disclaimer, he cannot 
recover, even if the jury are satisfied the defend- 
jSLnt has infringed the parts of said patentee's in- 
vention that are original. 

8. In the construction of a patent, the whole 
instrument, embracing the specification and 
drawings, is to be taken together; and, if, from 
this, the exact nature and extent of the claim, 
made by the inventor, can be perceived, the court 
is bound to adopt that interpretation and give it 
full effect. 

[Cited in Ingds v. Mast, Case No. 7,033.] 

9. The description of the invention in the let- 
ters patent, for improvement in tiie application 
•of hydraulic power, granted to Zebulon and Aus- 
tin Parker, October 19, 1829, considered, and 
declared minute and practical. 

10. The first claim in said patent, when con- 
strued in connection with, the prefatory part 
of the specification, is for a wheel called the 
compound vertical percussion and reaction 
wheel; the concentric cylinders inclosing the 
,6haft, and the manner of supporting them; and 
the spouts which conduct the water to the wheel. 
The claim cannot be held ta embrace the ar- 
rangement, or duplication of wheels on a hori- 
zontal shaft, as a part of the invention of the 
patentees. This arrangement is introduced, and 
perhaps unnecessarily, as described, as descrip- 
tive of the mode by which the wheels were to be 
used, but not as a part of ihe invention. 

11. Reasons for such a construction of the pat- 
ent considered. 

12. A certain mechanical arrangement hav- 
ing been long known and used, before the pat- 
entee made and patented his invention, it can- 
not be presumed, that the patentee was ignorant 
of the fact, and intended to claim such arrange- 
ment as new. 

13. In an action on the case, for the infringe- 
ment of letters patent, to entitle the plaintifE to 
recover, the jury must be satisfied that the in- 
vention, embraced in the patent, is new and 
useful. 

14. The patent raises the presumption of the 
novelty and utility of the plaintiff's invention, 
as the oath of the patentee to the originality 
and novelty of his invention, forming a part of 
the letters patent, and being in evidence to the 
jury, forms a legal groundwork for such pre- 
sumption. 

[Cited in Crompton v. Belknap Mills, Case No. 
3,406.] 

15. It is the province of the court to determine 
what constitutes novelty, and of the jury to de- 
termine, from the evidence adduced, whether 
the patentee's invention is new. The same rule 
applies to the subject of the utility of the inven- 
tion. 

16. Where a mechanical contrivance claimed 
to be essentially similar to that covered by the 
plaintiff's claim is set up in defense, and the 
proof relied on is a description of such struc- 
ture contained in a printed publication, such de- 
scription must be sufficiently full and precise to 
have enabled a mechanic to construct it; and 
must also be in all material respects like that 
covered by or described in the plaintiff's patent. 

17. Proof of the previous use of a structure, 
bearing some resemblance to the improvement 
of the plaintiff, and which might have been sug- 
gestive of ideas, or have led to experiments, re- 
sulting in the discovery and completion of his 



improvement, will not invalidate his claim un- 
der his patent. 
[Cited in Whittlesey v. Ames, 13 Fed. 898.] 

18. To sustain the validity of a patent for an 
invention, the latter must be, to some extent, 
useful. But courts are not rigid and strict, on 
this point. In the absence of proof, by the de- 
fendant, that the thing patented is absolutely 
frivolous and worthless, the presumption of util- 
ity, by the patent itself, would be sufficient, so 
far as this point is concerned, to sustain the pat- 
ent 

19. On the question of infringement, the bur- 
den of proof is with the plaintiff. 

20. To make out infringement, the plaintiff 
must prove that the defendant has used his in- 
vention, either in the precise form in which it is 
constructed under the patent, or in a form and 
on principles substantially the 'same. 

21. To constitute this identity, the defend- 
ant's structure or machine need not be the same 
in appearance, form, or proportions as that in- 
vented and patented by the plaintiff. If the 
operative principle of the two machines be the 
same, tiie substantial identity, contemplated by 
the patent law, is established. 

22. The principle of a machine is the particu- 
lar means of producing a given result by a me- 
dianical contrivance. 

23. The use of mechanical equivalents and the 
identity of mechanical structures considered, in 
reference to infringement. 

24. The question of the identity of the inven- 
tion embraced in the plaintiff's patent, and of 
that used by the defendant, is to be decided by 
the jury upon the evidence. 

25. Great respect is due to the views and opin- 
ions of scientific individuals, and practical me- 
chanics, on the question of the identity of differ- 
ent mechanical structures. 

This is an action on the case [by Zebulon 
Parker against John Stiles] for an alleged 
infringement of a patent for an improvement 
in the application of hydraulic power, grant- 
ed to -Zebulon and Austin Parker, dated 19th 
of October, 1829, and renewed for an addi- 
tional seven years from the expiration of the 
term of the original patent, thereby extend- 
ing its duration till October 19th, 1850. 

2 [The specification of this patent was as 
follows: 

["To all to whom these presents shall come: 
Be it known, that one Zebulon Parker and 
Austin Parker, of the county of Coshocton, 
and state of Ohio, have invented a new and 
useful improvement in the application of hy- 
draulic power, by methods of combining per- 
cussion with the reaction, applied and exem- 
plified in: 1. A compound vertical percus- 
sion and reaction water-whed, for saw-mills 
and other purposes, with the method of ap- 
plying the water on thfe same. 2. An im- 
proved horizontal reaction water-wheel, with 
the method of combining percussion with re- 
action on it 3. A method of combining per- 
cussion with reaction, on common reaction 
wheels, or those already in use; and that the 
following is a full and exact description of 
the construction and operation of the several 
parts of said improvement, as invented by us. 
The principle upon which this improvement 

2 [From 1 Fish. Pat Rep. 319.] 
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is founded, is that of producing a vortex 
within reaction wheels, while, by its certrif- 
ugal force, it powerfully accelerates the 
velocity of the wheel, and adds proportion- 
ately to its momentum. 

["I. The compound vertical percussion and 
reaction wheel has two, four, six, or more 
reaction wheels, on a horizontal shaft made 
of Iron or wood (iron generally heing best), 
which shaft has the crank, to which the pit- 
man and saw are attached, at one end of it. 
The number of wheels necessary, their diam- 
eter, and the quantity of water they will 
require, depend on the height of the head of 
water and the power and velocity required 
in general. If the head of water be under 
six feet, six wheels will be necessary-; be- 
tween six feet and ten, four will be required, 
and above ten feet, two wheels will be suffi- 
cient For doing work with one saw, if six 
wheels were required, a single one is placed 
on each end of the shaft, and two double 
ones between them, equally distant from the 
single ones and from each other. If four 
wheels are necessary, a single one is placed 
on each end of the shaft, and a double one 
in the middle, and if two wheels only are 
used, a single one is placed near each end of 
the shaft. The diameter of a wheel for a 
head of six feet, and under, should be about 
twenty-eight or thirty inches, and the diam- 
eter must be increased, and the rims of the 
issuing section of the wheel diminished, in 
proportion to the increase of the velocity of 
the water, as the head increases in height. 
The following is a description of a wheel, and 
its appendages, for a heatT of seven feet, 
which may serve generally as data to base 
the other calculations of other heads upon: 
The horizontal shaft is about eight and a 
half feet long, exclusive of the gudgeons, and 
if made of wood, about nine inches in diam- 
eter; if of iron, about five inches. Between 
the wheels, the shaft should be turned round 
and true. Four wheels being necessary, a 
single one is placed on each end of the shaft, 
and a double one in the middle. The wheels 
are thirty-four to thirty-six inches in diam- 
eter. For the single wheels, solid heads four 
or five inches in thickness are firmly fixed on 
the end of the shaft They are reduced on 
the inside (or sides next eacb other) lo the 
thickness of two and a half inches at the 
edge, and they must be of the same thick- 
ness, four inches, in toward the shaft In 
each of these solid heads, on the inner sides, 
five buckets (so called), made of sheet-iron, 
cast-iron, or wood, are fixed. They are five 
inches wide, and two and a half inches longer 
than one-fifth of the circumference of the 
wheel. The edges of these buckets are set 
half an inch into the heads. About three- 
eighths of an Inch from the verge of the 
heads, a circle is made, ujHjn which, the in- 
side of the points of the buckets is placed. 
Another circle is drawn two and a half 
inches within this, upon which the outer side 
of the head or inner ends of the buckets are 
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placed. The inside of the points- of the 
buckets follow the circle upon which they are 
placed about two and a half inches. On 
these buckets so placed, and set into the 
heads, wooden rims, equal in diameter with 
the wheels, two inches thick, and about three 
and a half inches wide, are put, the edges 
of the buckets ueing set one-half an inch 
into them. The wheels thus formed, are 
firmly bound together by screw-bolts, passing 
through the buckets. The middle wheels 
are made in the same manner, except that 
one solid head answers for both wheels, aud- 
it is reduced on both sides from five or six 
inches at the shaft, to two and a half inches 
at the edge. Light iron bands should be put 
on the heads and'rims of these wheels. The 
distance between the rims of the different 
wheels should be twenty-nine to tliirty-two 
inches. These four wheels (so formed) will 
have an . issuing section of two hundred- 
square inches, each wheel having fifty inch- 
es, and each issue ten inches. The direction 
of the issues are at right angles to radii of 
the wheels drawn througb them; a tangent 
to the circle on which the heads of the buck- 
ets are placed. The middle of the buckets, 
or that pairt of them between the two circles^ 
should form a regular and natural curve. 
The best buckets are made of sheet-iron. 
They should be doubled from the heads, the 
two ends of the piece forming the_^ point of 
the bucket They are left open eiiough in- 
the middle for the bolts to pass through 
them. If they are made of cast-iron, they 
have holes or grooves for the bolts. If of 
wood, the ends or growth of the wood should 
be inserted into the heads and rims, and the 
bolts pass through them, or, the bolts being 
square, may form part of the bucket. Wood- 
en buckets are practicable in large wheels, 
but inferior to iron. The penstock, or bulk-^ 
head, for this wheel, is in width equal to the 
length of the shaft, and has a perpendicular ^ 
breast. The breast is formed of three posts, 
set in the cross-sill, the top of which sill is- 
level with the bottom of the penstock. The- 
middle one of these posts is from eighteen 
and a half to twenty-one inches wide, and 
about ten inches thick, and the two end posts- 
are each from sixteen and a half to eighteen 
inches wide, and as thick as the middle post 
The two spaces between posts are each twen- 
ty-four inches. The breast continues perpen- 
dicularly below the top of the cross sill about 
forty-four inches. The piank of this part 
of the breast is put on the front of the sill- 
perpendicularly, above the sill. The posts^ 
are planked in their rear horizontally. Bach 
of the posts may be double, or made of two 
pieces, and have spaces between them. The- 
wheel is hxmg in front of the lower part of 
the breast, about a foot from it, with its top 
about lev^ with the penstock. It is hung in 
upright hanging posts or beams, which may 
be elevated or depressed by wedges at the 
top of the penstock, the tops of the posts be- 
ing put through timbers, and they may be- 
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wedged horizontally at the hottom. The 
wheel should he immersed to its center (or 
lower) into the water below the mill at its 
common low stage. The middle of the 
spaces between the wheels must correspond 
with, and be directly in front of the middle 
of the spaces between the posts. About a 
foot in front of the wheel, four studs or posts, 
which are four inches thick and eight or ten 
inches wide, are set with their edges to the 
wheel. The spaces between two of these 
posts on either side must he about twenty- 
two inches. The middle of the spaces must 
correspond with the middle of the spaces 
between the wheels. The tops of these posts 
or studs are about level with the top of the 
wheel, or a few inches higher. They are in- 
serted into a sill, or floor, at their bottoms, 
and are held firmly to then* places by a 
plank or piece of timber fixed on their tops. 
Two cylinders, concentric with the shaft, and 
with each other, are placed in each space be- 
tween the wheels. Their height is twenty- 
seven inches, leaving a space of from half 
an inch to an inch ajid three-quarters be- 
tween. The ends of the outer cylinders are 
about half an inch less than the inner diam- 
eter of the outer cylinders and the rims of 
the wheels. The inner diameter of the outer 
cylindei-s is about half an inch less than the 
inner diameter of the rims of the wheels. 
The inner diameter of the inner cyhnders is 
about ten inches, and its thickness about an 
inch. The spaces between the concentric 
cylinders are consequently about eight inch- 
es. The larger cylinders are held stationary 
by a sort of wooden frames, or rims, which 
support them. The frames are eaeh.made of 
two pieces of plank eighteen inches wide and 
one inch and a half thick, and of sufficient 
length to reach from the low6r part of the 
breast to the studs in front of the wheel. 
They have their edges joined tpgether by 
broad dowels and draw-pins, near their ends. 
Circular holes are made in the middle of 
these joined planks or frames, large enough 
to receive the ends of the larger cylindei-s, 
into which these ends are put and made fast. 
The ends of these frames are reduced in 
width to about twenty-sis inches, by taking 
off the bottoms of the lower planks at their 
ends. The fmmes are supported by having 
their ends inserted into grooves or mortices 
in the lower part of the breast, at one of 
their ends, and into grooves or mortices in 
the studs, in front of the wheel, at their 
other ends. The joints of these frames lie 
level, and they, together with the cylinders, 
must be made to part horizontally into two 
equal segments, for the purpose of getting 
them to their places round the shaft To 
prevent the water from escaping between 
the ends of the larger cylinders and the rims 
of the wheels, additional sections are made 
to the internal surfaces of the larger cylin- 
ders, which extend into the wheels. These 
additions of the cylinders are made of rolled 
or hoop iron. They are held to their places 



by means of boards an inch thick, eighteen 
inches wide, and thirty-six inches long, which 
have semicircles cut out of the middle of 
their sides, nearly equal in diameter to the 
internal diameter of the rims of the wheels. 
A half of each of these hoop,oradditionalsec- 
tions, is nailed into each of the semicircles 
in the boards. Two of these, boards joined 
together in such a manner that the hoop ap- 
pears complete, are screwed against the 
frames that support the cylindei-s, and fit . 
closely against them, and the ends of the 
cylinders. One edge of each hoop will con- 
sequently fit closely against each end of the 
larger cylinders, and the other edge should 
extend about an inch into the wheels. The 
outside of the hoops should be as close to 
the inside of the rims of the wheels, as they 
can be, without touching them. The holes 
in the boards which support the hoops, 
through which the bolts go that fasten the 
boards to the framing, should be considera- 
bly larger than tlie bolts, and the heads of 
the bolts should be broad, in order that the 
hoops may be kept to their proper places. 
These additions to the cylinders, extending 
into the wheels, may be made of cast-iron, 
and be supported bj iron plates, screwed 
against the frames in the same manner as 
the boards, or the continuation of the cylin- 
ders may be wood, instead of iron- Ii-on 
hoops may be supported by the cylinders 
themselves, instead of boards or plates; but 
in this ease, it is difficult to keep them to 
theu: proper places. From the breast, im- 
mediately above the bottom of the penstock, 
two spouts are inserted, through the outer 
cylinders, into the spaces between the cylin- 
ders. The spouts are as wide as they can be 
made between the posts of the breast The 
top surfaces of the bottom plank of the 
spouts are tangent to the outer surfaces of 
the inner cylinders, and the bottom surfaces 
of the top planks of the spouts are conse- 
quently about eight inches deep, where they 
join the cyUnders, and they should be about 
fifteen inches deep, where they are inserted 
into the breast A partition, an inch thick, 
is put into each spout, dividing it perpendicu- 
larly into two equal parts. This partition, 
as it winds round between the cylinders, in- 
creases in its thickness, and its surfaces on 
both sides uecome regularly nearer to the 
wheels, till in going once round they ter- 
minate on the sides of the ends of the spouts 
next the wheds. These doubly spiral parti- 
tions support the inner cylinders. The wa- 
ter passes over the shaft, and the top of the 
wheel runs from the breast. At the bottom 
of the penstock, and joining the breast a 
common chamber is made, out of which the 
wheels are supplied through the spouts. The 
chamber extends across the penstock, and is 
about four feet wide, and twenty inches 
high. In the top of this chamber, there is 
an aperture six feet long, and two feet four 
or five inches wide. Over tfiis aperture, a 
light hollow or box gate is placed, which is 
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•sis. feet two inches long by two feet six 
■OP seven inches wide, and sufficiently high 
to extend to a proper distance above the 
surface of the water in the penstock. It is 
made to fit neatly on the floor or top of the 
■chamber, and, when it is down or shut en- 
tirely, covers the aperture into the chambers. 
It is hoisted by the wooden swords, hinged 
sd the inside of the gate, near the bottom, 
the swords also being hinged at the top to 
two arms extending from a roUer, which is 
placed near the top of the gate. The roller 
is turned by levers, in any way that is con- 
venient The gate should hoist at least a 
foot It is scarcely necessary to observe 
that care must be taken, by good racks and 
otherwise, to prevent the wheels from being 
choked in their issue. 

["II. The improved horizontal reaction wa- 
ter-wheel, with the method of combining per- 
cussion with its reaction. The dimensions 
and proportions of the wheel and its ap- 
pendages, also, must vary to suit the head 
of the water, the power required, and other 
■circumstances." The following are nearly 
the proper dimensions of the wheel and its 
appendages, for grinding with a stone four 
feet in diameter, with a head of water six 
feet Iiigh: The wheel is four feet and a half 
in diameter; it has five issues three and a 
half inches lay five inches deep; the buckets 
are made of wood; they are an inch thick 
at the head, or ends, next the shaft, and in- 
crease to about an inch and a half thick in 
the middle, and from the middle decrease 
to about three-fourths of an inch at the points 
or outer ends. The issues are made to direct 
the water at right angles to radii drawn 
through them. The inside of the points of 
the buckets follow the circle on which they 
are set four or five inches, and the outside 
of the heads follow their circle about two 
Inches. The points of the buckets extend 
by the heads about two and a half inches 
tliick and about five inches wide, or no wider 
than sufficient to cover the buckets. The 
edges of the buckets are let into the head 
and rim about three-eighths of an inch. The 
wheel is botmd together by screw bolts, 
which pass through the thick parts of the 
buckets. The rim is made true in the inside 
by turning, after the wheel is hung. The 
grain of the wpod of the bucket stands up- 
right The wheel is placed or hung with its 
center four or five feet in front of the breast 
of the bulk-head or penstock, and about half 
immersed in water below the mill at its com- 
mon low stage. A sill is placed on each side 
of the wheel, eight or ten inches from it 
The tops of these sills are about an inch high- 
er than the tops of the wheels. The sills sup- 
port a frame or platform, five feet square, 
made of plank fifteen inches wide,' three 
inches thick, the principal bars of which are 
■long enough to reach across the space be- 
tween the sills. The inside of this platform 
is made circular, to the same diameter as the 
inner diameter of the wheel. In this circle, 



the cylinder,' that directs the water into the 
wheel, is erected. The inner surface of the 
cylinder extends below the platform into the 
wheel. The cylinder above the platform is 
fourteen inches high on that side of the 
wheel which rvms from the breast and it is 
reduced to the platform by a spiral line run- 
ning from the breast, and downward, till it 
terminates on the platform directly under 
where it started. The part of the cylinder 
above the platform should be about two inch- 
es thick, and that part which extends into 
the wheel below the platform should be 
about half an inch thick. An inner concen- 
tric cylinder, the outer diameter of which 
is eighteen inches, its thickness one and a 
half inches, and its height four or five feet, 
is placed round the shaft with its lower end 
even with the top of the wheel. In the out- 
side of this inner cylinder a spiral groove is 
made, which corresponds with the spiral top 
of the outer cylinder. A screw-like cover- 
ing is made over the space between the cylin- 
ders, having one of its edges inserted into 
the groove in the inner cylinder and the other 
nailed on the top of the outer cylinder. This 
covering supports the inner cylinder, be- 
tween the beginning and termination of the 
covering and the inner and outer cylinder or 
section admitting a passage into the wheel, 
thirteen inches wide and fourteen inches 
high. To this section a spout from the pen- 
stock or bulkhead is joined, whose internal 
sections at the junctions exactly correspond 
with the section forming the passage into the 
wheel. The largest end of the spout or the 
end joined to the penstock is fourteen inches 
deep by about twenty inches wide. The 
spout has an incUnation from the penstock 
equal to the inclination of the top of the 
outer cylinder. A common sliding gate shuts 
over the ends of the spout in the penstock, or 
it may have a chamber and a hollow gate 
similar to that of the saw-mill. 

["nx. The method of combining percussion 
with reaction on common reaction wheels, 
or those already in use. The common reac- 
tion wheel runs under the floor of the pen- 
stock. Through the floor a circular hole is 
made, nearly equal in diameter to the in- 
ternal diameter of the rim of the wheel, and 
it is made concentric with the wheel. This 
hole, through the floor of the penstock, is 
lined with staves, which extend from the 
floor into the wheel, and prevent the water 
from wasting between the floor and the 
wheel. The internal surface of this staving- 
is called the cylinder. To apply the prin- 
ciple of percussion to one of these wheels, 
and combine it with its reaction, place on 
the level floor of the penstock a rim of wood 
whose inner diameter is equal to the diain- 
eter of the cylinder. This rim may be from 
eight inches to a foot wide, and four or Ave 
inches thick at the outer verge, and about one 
inch thick at the inner edge, the top being 
sloped downward toward the center of the 
wheel. On this rim are placed, at equal dis- 
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tances from each other, with their edges up, 
from five to ten pieces of planks, or blocks, 
four or five inches thick, in the middle and 
about an inch thick at either end, the inner 
side or side nest the shaft being plane, and 
the outer side circular, or nearly so. The in- 
ner or plane sides of the blocks are placed 
tangent to the cylinder. They are about twelve 
inches high above the rim at their inner 
edges, and about fifteen inches high at their 
outer ends. On these blocks an inverted con- 
ical covering is put, which is made to fit the 
tops of the blocks, the apex of which should 
come near to the bottom of the wheel. In 
the center of this covering a circular or 
square hole is made, into which a cylinder or 
square bos is fixed, which is sufficiently 
large to inclose the shaft and leave it room 
'to run freely, and long enough to reach to a 
proper height above the water in the pen- 
stock. The water is let into the penstock, 
when the wheel is required to run, by any 
sort of gate usually employed in such cir- 
cumstances, or it may be let in through a 
chamber by a hollow gate. Another mode 
of applying the principle is to set the blocks 
that guide the water into the wheel tangent 
to a circle two inches outside of cylinder, 
and cover them with a rim that will only 
cover them. On the circular space between 
them, the ends of the blocks (or guides for 
the water) and the cylinder, a light hollow 
-cylinder gate is placed, which incloses the 
shaft of the wheel. The outer diameter of 
this gate is three inches larger than the 
diameter of the cylinder, or inner surface of 
the staving. When this gate is to its place 
and shut, or down, it stands directly over 
and forms a continuation of the cylinder, 
extending to a proper height above the wa- 
ter in the penstock. It is hoisted- by two 
swords of wood, or rods of iron hinged to the 
gate near the bottom, either within or with- 
out, the tops of the swords or rods being 
hinged to arms from a roller near the top 
of the gate, which is turned by a lever or 
levers. The gate is guided and kept to its 
place by four pieces of timber, or Joists, 
across the penstock. One of these joists is 
placed on each side of the gate, about eight- 
een inches from the floor of the penstock, 
and one at each side, at the top, when the 
gate is down or shut. The edges of these 
joists are to the gate, nearly touching it. 
In the edge of each, at the point nearest the 
gate, a perpendicular notch or groove is 
made, an inch, or an inch and a half wide, 
and about the same depth, in which tongues 
or slides attached firmly to the sides of the 
gates slip up and down. The gate, however, 
may be giiided and hoisted in any other 
way, if circumstances require It. The di- 
mensions here laid down, the number of 
apertures into the wheel, and their size, 
must vary accordingly to the height of the 
head of water, the power required, and oth- 
er circumstances. As a general rule for all 
wheels, however, the sum of the sections in- 



to the wheels should not vary far from being 
double the sum of the sections of the react- 
ing issues of the wheels. The principle of 
combining percussion with reaction is ap- 
plicable to inverted wheels, either by single 
spouts with spiral terminations between cyl- 
inders, having their inclinations upward in- 
to the wheels, or by inverting the rim with 
its blocks and conical covering, so as to send 
the water upward into the wheel. 

["The parts of the above-described machin- 
ery claimed as original, and our Inventions, 
in all their necessary dimensions and pro- 
portions, and for the use of which we ask 
an exclusive privilege, are as follows, viz: 
1. The compound vertical percussion and re- 
action wheel for saw-mills and other pur- 

PDrawings of patent No. 2,726, granted July 
16, 1842, to Bli B. Lansing, published from 
the records of the United States patent office. 
For drawings of the Parker water wheel, see 
Case No. 10,736.] 
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poses, -with the four, six, or more wheels on 
one horizontal shaft The concentric cylin- 
der, involving the shaft, with the manner 
of supporting them. The spouts which con- 
duet the water into the wheels from the pen- 
stock, -svith their spiral terminations be- 
tween the cylinders. 2. The improvement 
in the reaction wheel, by making the buck- 
ets as thin at both ends as they can safely 
be made, and the rim no wider than suffi- 
cient to cover them. The inner concentric 
cylinder. The spout that directs the water 
into the wheel, and the spiral termination of 
the spout between the cylinders. 3. The rim 
and blocks or planks that form the apertures 
Into the wheel, and the manner of forming 
the apertures. The conical covering on the 
blocks, with cylinder or box in which the 
shaft runs, and the hollow or box gate in 
any form, either cylindrical, square, rectan- 
gular, or irregular. Zebulon Parker, 
"Austhi Parker. 
["Witness: 

["John Jacobson, 

["Laban Lamat."] 2 

The particulars of the plaintiff's claim will 
be best understood from the instructions ask- 
ed by his counsel, and substantially given 
by the court, which are as follows: 

Instructions asked by plaintifiC: 

I. As to the validity of the patent: (1) It 
Js the exclusive province of the court to con- 
strue the patent, and determine what the 
patentee claims to have invented; and of the 
jury to determine whether he has in fact 
made, and sufficiently described the inven- 
tion so claimed. And the rule of construc- 
tion is very liberal in his favor, especially as 
to patents granted prior to the present law 
passed in ISsSG. (2) So far as the present ac- 
tion is concerned, the patentee claims: 1st. 
The improved wheel by itself. He does not 
claim the invention of a reaction wheel, nor 
of the idea of pairing or duplicating wheels 
upon a horizontal shaft; but simply his im- 
proved wheel. 2d. He claims the improved 
method, described by him, of conducting and 
applying the water to the wheel. This con- 
sists of a spiral scroll block placed between 
two concentric cylinders. Of these, he claims 
this use of concentric cylinders as a distinct 
invention, but not the spiral scroU block. 3d. 
He claims a distinct invention, the combina- 
tion of the spiral scroll block with the con- 
centric cylinders, so as to produce the spout 
or sluice described by the patentee. (3) In 
order to sustain his claim, the plaintifE must 
satisfy the jury that his inventipn is suffi- 
ciently described. Of this they are the exclu- 
sive judges. And the test is, whether the 
description contained in the specification and 
drawings, Is so full, clear, and exact, as to en- 
able a skillful millwright to construct the 
machine without invention of his own. (4) 
The plaintiff must also satisfy the jury tliat 

2 [Prom 1 Pish. Pat. Hep. 319.] 
18FED.0AS.— 74 



he was the original and first inventor, and 
that his invention is useful. The test of 
originality is, that the thing invented was not 
before known to him. The test of novelty is, 
that the thing invented was not known to, 
or used by other persons in a public manner, 
and not described in any public work. The 
test of utility is, that the invention is of some 
utility, and not simply frivolous; but the 
degree of utility is not important. And of all 
these matters, the production of the patent is 
prima facie evidence, throwing upon the de- 
fendant the burthen of proving the contrary. 
(5) The claim in this case being for the 
invention of distinct parts of a machine, 
and not for a new combination of old ele- 
ments, if the defendant relies upon a prior 
public knowledge or use, he must satisfy 
the jury that substantially the same parts or 
elements were publicly known or used in the 
same way before the alleged invention of the 
plaintifiC. (6) If the defendant relies upon a 
prior description in some public work, he 
must produce a work containing such a de- 
scription as would be sufficient in a patent. 

n. As to infringement: 1. The term prin- 
ciple, as applied to machines, does not mean 
a philosophical principle, which is not the 
subject of a patent. But it means the par- 
ticular method of producing a given result by 
mechanical contrivance; and where a similar 
result is produced in substantially the same 
way, there is an Identity of pilnciple, and con- 
sequently an infringement, although the me- 
chanical contrivance may be different in 
form or proportions, or by the substitution of 
mechanical equivalents. (2) Where the inven- 
tion of the plaintiff is of distinct parts of a 
machine, and not of a new combination of 
old parts, it is an infringement to use any 
one of those parts; and if the defendant uses 
either substantially the same wheel, or sub- 
stantially the same mechanical contrivances 
for introducing or applying the water to the 
wheel, he is guilty of an infringement. (3) 
If the jury believe that the mechanical con- 
trivances in the Lansing machine, as used by 
the defendant, for introducing and applying 
the water to the wheel, operate in substan- 
tially the same way to produce the result, as 
those invented by Parker, then there is an 
infringement of Parker's patent And this 
consequence is not avoided by simply chan- 
ging the form or proportions of the machine, 
or by substituting one or more mechanical 
equivalents. (4) Supposing the Parker pat- 
ent valid, the only question for the jury is, 
whether the spiral scroll case placed between 
an outer cylinder and an enlarged shaft, 
which may be an equivalent for an inner 
cylinder, produces substantially the same ef- 
fect, by substantially the same mechanical 
contrivances, as the spiral scroll block placed 
between the two concentric cylinders in the 
Parker machine. If so, the alterations are 
merely colorable evasions, and there is an 
infringement 

The nature of the defence will perhaps best 
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appear from the instructions asked by de- 
fendant's counsel, and whicli are as follows: 
(The jury, by consent, were permitted to 
take with them in their retirement both sets 
of instructions.) (1) That the claims enu- 
merated under the fii-st head of the sum- 
mary of the plaintiff's specification are: 1. 
"The compound vertical percussion and re- 
action wheel, with two, four, six, or more 
wheels on one horizontal shaft." This is a 
claim to the entire wheel described. It is 
not stated that any particular part of this 
compound wheel is claimed, nor that the 
combination of the whole is new. In law, 
therefore, the claim is for the whole com- 
pounded wheel, and also, for each particular 
part of which It is composed, and if any 
particular part of this compound "turns out 
to be old, or the combination itself not new, 
the patent is void." (2) The second and 
third items mentioned under this head of 
the summary, are the concentric cylinders 
enclosing the shaft, and the spout with its 
spiral termination between them. These 
things are specially claimed as parts. Be- 
ing so claimed, if any of them are found not 
to be new at the time of the plaintifE's in- 
vention, or were described in the Dictionary 
of Arts and Sciences, which is in evidence, 
the patent is void. (It is claimed by the 
plaintiff's counsel that the second and third 
claims of this summai-y entitle them to 
claim them in combination, although they 
are not so claimed in the specification; if 
the court should be of that opinion, then,) 
we ask the court to charge the jury: (3) 
That they must be satisfied that the pat- 
entees were the inventors of the entire com- 
bination. If these parts were before used 
in any combination less than the whole, or 
if the combination up to a certain point had 
before existed or been described in a public 
work, and the patentees have only added 
other parts to the old Combination, the claim 
to the entire combination of these parts can- 
not be sustained. (4) That where the claim 
is for a combination of parts, the use of any 
of these parts less than the whole is no in- 
fringement (5) We ask the court further 
to instruct the jury, that a contrivance or 
part of machinery, to constitute a mechan- 
ical equivalent, must be used to produce 
the same effect, substantially in the same 
way. That the names or forms of things 
are of little importence. To be mechanical 
equivalents, they must accomplish the "same 
purpose, object, or effect" If their forms 
are alike, but their effects are different, they 
are not equivalent. 

(As there are many suits pending in the 
United States for the infringement of the 
Parker patent,— more than two hundred in 
Ohio alone,— we shall attempt to .give a very 
condensed statement of the evidence.) 

Evidence for the plaintiff: 

Isaac Morton testified to the admission, of 
defendant that he was using a turning wheel, 
and that the model in court was a correct 



representation of It Is well acquainted 
with the construction of water wheels. Con- 
siders that Parker's wheel is a great im- 
provement over the old reaction wheels pre- 
viously in use. That the arrangement of the 
concentric cylinders and the spiral terminat- 
ing spout, are new and useful improvements. 
Had never seen these improvements before 
the date of Parker's patent The object and 
effect of them are to apply the water to the 
wheel in the line of motion, and at as great 
a distance as possible from the centre— giv- 
ing it greater leverage. Has used the old 
reaction wheel and Parker's improvement- 
find a gain of twenty per cent in the latter 
over the former. Can saw as much with 
a Parker's with six feet head, as with the 
old reaction wheel with nine feet head of 
water. The scroll keeps the water up to 
its work, by diminishing in volume as the 
water is expended. The application of the 
water to the wheel in the Lansing wheel, 
is substantially the same as Parker's. Lan- 
sing's will do more work with the scroll than 
without it The scroll is an improvement to 
the action of both wheels. 

James Sloan: "I have followed the mill- 
wright business twenty-seven years. Have 
made many experiments in the application 
of hydraulic power. I consider the improve- 
ments of Parker in the wheel, and in the 
method cf applying the water, to be original 
with him, and of great service. There is a 
gain In Parker's of twenty per cent over 
the old reaction wheels. Lansing's scroll 
is the same In principle as Parker's— has the 
same effect The water impinges upon all 
the buckets at the same time, by means of 
substantially the same contrivance. The en- 
larged shaft in Lansing's is a mechanical 
equivalent for the Inner cylinder of Park- 
er's." 

Dr. Thomas G. Clinton: "I have been a 
member of the examining corps in the pat- 
ent office. The class of water wheels was 
within my supervision. X have examined 
Parker's patent In the office— applications 
were frequently rejected upon it I saw 
Lansing's patent there. The points of nov- 
elty in Parker's wheel are the narrowed 
rim, and the method of forming the heels 
and points of the buckets of area of circles, 
making the issues tangential. The concen- 
tric cylinders and the wedge-shaped scroll 
are novelties. The water passing betwean 
the cylinders acquires a vertical motion, and 
the scroll diminishing in its violence by ap- 
proaching the face of the ^heel, keeps it up 
to its work. The water is applied in the 
most economical and efficient manner. Lan- 
sing's wheel is enclosed in a spiral scroll 
shute, which is made to traverse round and 
approach its outer verge. It is substantially 
the same as that of Parker's in intention and 
operation. The vertical motion would not 
be so perfect without the inner cylinder, nor 
could the water be so economically applied 
without the scroU. The part of liie wheel 
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to which the helix Is applied makes no sub- 
stantial difference." 

Edward H. Knight: "I am a patent agent, 
and have examined water wheels in the pat- 
ent office and elsewhere. I have examined 
the Parker patent, and seen the wheel in 
operation. The water is let on from a sluice 
between concentric cylinders. The outer cyl- 
inder gives it a vertical motion, and the inner 
cylinder keeping it from the centre gives it 
greater effect. The scroll which winds round 
between the cylinders gradually approaches 
the face of the wheel, directs the water to- 
wards the wheel, and, diminishing in volume 
as it passes round, in proportion as the vol- 
ume of water is diminished by passing 
through the issues, keeps the remainder up 
to its work, causing the water to press 
equally upon the whole circumference of 
buckets. In the wheel there are points of 
novelty in the rim, the buckets, and the is- 
sue, which have been before explained. The 
method of applying the water in Lansing's 
is substantially the same, the effect on the 
oblique buckets identical. The scroll shute 
which winds round the wheel has the ef- 
fect of keeping the diminishing volume of 
water up to its work as the scroll In Park- 
er's, and also of giving the vertical motion 
which is the duly of the outer cylinder In 
Parker's. The enlarged shaft in Lansing's 
performs the office of the inner cylinder of 
Parker's. The spiral is identical in its ef- 
fect In both, and there are in Lansing's me- 
chanical equivalents for the inner and outer 
cylinders of Parker's. Economy is secured 
by the use of the scroll." 

Jesse J. Call testified to the fact that de- 
fendant had told him that the Lansing wheel 
would do double the work of the flutter 
wheel, under same head. 

For the defendant: 

Clark Williams: 'T have been engaged In 
the practical application of hydraulic power. 
The principal power in Parker's wheel is 
reaction, caused by destroying the equilib- 
rium of pressure In the wheel. The Tou- 
louse wheel exhibited, involves the same 
principles of action as Parker's— that is, they 
are both reaction. The Issues and discharge 
ere different Parker's Is superior in that 
respect The Introduction of the scroll block 
Is an improvement, by preventing disturb- 
ing currents. It preserves the current in 
its proper place, does not accelerate it 
There Is little or no percussion in the wheel. 
There Is a whirling motion produced in the 
Toulouse similar to that in the Parker wheel, 
the scroll having the same effect as Parker's 
outer cylinder. Lansing's scroll has the 
same effect as the cylinder In the Toulouse 
In producing a vertical motion, and as the 
scroll In Parker's in diminishing in volume 
and preventing disturbing currents. The 
scroll block is of no service with a vertical 
shaft. There Is no vertical motion in the 
cylinder when the wheel is full. Lansing 



and Parker have spiral scrolls for bringing 
up the diminishing volume of water to dif- 
ferent surfaces for the same purpose. The 
power of reaction is sufficient to account for 
the motion of Parker's wheel." 

Dr. Ohartres: "1 have had in former years 
some practical experience In mlUwrighting. 
In Parker's wheel and method of applying 
the water, the scroll Is Injurious, for it cre- 
ates greater friction. There is no value in 
the inner cylinders— they have no effect in di- 
recting the water. The Parker wheel is the 
best wheel exhibited; in its mechanical con- 
struction it is much superior. The application 
of the scroll in Parker's and Lansing's only 
differs in the part of the wheel to which it is 
applied— to the periphery of one and the face 
of the other; it has the same good effect and 
the same evils in both. Parker's Is the best 
Were the scroll removed from the Parker 
wheel, It would be similar to the Vermont 
wheel as exhibited by model. A square fore- 
bay is as good as a cylinder. The inner cyl- 
inder Is new, but the whed. is the only valua- 
ble part of Parker's Invention." 

(Several witnesses deposed to the existence 
of several pairs of wheels on a horizontal 
shaft, prior to the issuing of Parker's patent 
And this was admitted by plaintiff's counsel, 
in relation to wheels constructed by Roswell 
Wilcox.) 

Russel Bradley: "In 1825 or '26, 1 saw sev- 
eral cast iron reacting wheels placed on a 
horizontal shaft, In a mill at Willesden, Chit- 
tenden county, Vermont I constructed the 
model exhibited in court The gate was not 
hoisted, and I could not see the interior of the 
case between the wheels. I have shown sev- 
eral things in the model that I did not see, 
and suppose them to be correct I guessed at 
a great part of it It was a new wheel. I 
did not examine It closely. I have guessed 
the whole Interior arrangement; I did not 
look In." 

John Pope testified to having seen two 
wheels on a horizontal shaft with a water 
^llt between them, in the year 1818, in Mor- 
gan county, Ohio. The case between the 
wheels was cylindrical, and the water was 
introduced under the shaft; the half of the 
cylinder over the shaft was solid, not admit- 
ting the water, which only filled the buckets 
as they came round to the lower half of the 
case. 

Christopher Aumack testified to having 
seen In 1824 or '25, near Eldridge, Onondaga 
county, New York, a scroll- round a wheel on 
a vertical shaft with radial floats, like an in- 
verted flutter wheel— described it as similar 
to Lansing's. 

(Several millwrights testified that they con- 
sidered the scroll block injurious, and others 
that it had no effect and might be reversed 
without alteration in the power of the wheel, 
and others as to the power attainable by the 
different methods of applying the water, over- 
shot, undershot, reaction, &c., &c.) 
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Plaintiff rebutting: 

Dr. T. G. Clinton, recalled: "I have ex- 
amined the Toulouise, Vermont, New York, 
and Parker wheels. There is a slight re- 
semblance, but a substantial diffei'ence. The 
tendency to a vertical motion in the Toulouse 
is very imperfect— there are eddies produced; 
the action is principally by percussion. There 
is no vertical motion in the Vermont wheel; 
the water is admitted under and over shaft." 

James Sloan: "I have experimented with 
and without scroll. I obtained a co-efficient 
of 64.3 per cent, witibout, and 71 with the 
scroll; the old reaction gave 50.3. On revers- 
ing the scroll I obtained .02. There is a sub- 
stantial difference between the Vermont and 
Toulouse wheels, and Parkei*'s. Neither of 
the former have an inner cylinder nor a scroll. 
I always, in putting in. wheels, use the scroll. 
A wheel is loaded when more water is let on 
to a wheel than the issues require." 

Edward H. Knight: "I consider that there 
is a substantial difference In the application 
of the water, in the Vermont, Toulouse, and 
the Parker wheels. There can be no vertical 
motion in the Vermont wheel, due to the 
method of applying the water,— whatever mo- 
tion may exist is produced by the wheel, and 
is a waste of power. In Parker's the vertical 
motion is produced for the purpose of more 
effectually applying the power of the water; 
while in the other the wheel is made to keep 
a body of water whirling round. Though 
water in a state of quiescence presses equal- 
ly in all directions, water in motion presses 
with, greater power upon surfaces placed 
across its line of motion, than surfaces par- 
allel to it There is in the application of the 
water and in ParKer's wheel, a power over 
and above what is due to reaction, derived 
from the impingement of the water with a 
momentum due to its velocity, upon the buck- 
ets placed obliquely in its line of motion. It 
may be called percussion. I see no reason to 
quarrel with the term." 

(Several millwrights were called, who testi- 
fied that they used the scroU, and that when 
carefully put in, it very materially assisted 
in driving the wheel, and that by it great 
economy of water was attained.) 

H. Stanbery, T. Walker, and H. O, Noble, 
for plaintiff. 

G. B. Smythe, N. H. Swayne, and S. Gal- 
loway, for defendant. 

LEAVITT, District Judge (charging jury). 
The plaintiff, imder a patent issued originally 
to Zebulon Parker and Austin E. Parker, dat- 
ed the 19th of October, 1829, and renewed in 
the name of Zebulon Parker, October 19, 
1843, claims an exclusive right to an improve- 
ment in the application of hydraulic power to 
a water wheel, and seeks to recover in this 
action, for an alleged infringement of that 
right, by the defendant, in the use of a water 
wheel, known as the Lansing wheel. It is the 
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duty of the court, by a fair construction of 
the patent, to decide, whether in all substan- 
tial particulars, it conforms to the requisites 
of the law. And it is now a principle, settied 
by the concurrent opinions of some of the 
most enlightened jurists of this country, that 
patents, securing to inventors the just re- 
wards of their labor and industry, are to be 
construed liberally, and with a fair purpose 
of carrying out the object of the constitution- 
al provision on this subject, and the legisla- 
tion of congress based upon it. It is now 
justly held, that these exclusive rights are not 
to be viewed in the light of odious monopo- 
lies, but as the result of a policy, at once 
beneficent and wise. The constitution of the 
United States (article 1, § 8) has conferred on 
congress, among other delegations of power, 
the right to pass laws "to promote the prog- 
ress of science and useful arts, by securing 
for limited times, to authors and inventors, 
the exclusive right to their respective writ- 
ings and discoveries." And congress, in the 
exercise of the power thus granted, have from 
time to time passed laws on this subject, de- 
signed to give practical effect to the constitu- 
•tional provision. At this day, there are prob- 
ably few who doubt the justness and wisdom 
of this policy. That it has been followed 
with good results, in stimulating our country- 
men to intellectual effort, and has thereby 
contributed essentially to our rapid national 
advance in "science and the useful arts," la 
too clear for controversy. 

Without extending this view, I proceed at 
once to the inquiry, whether the plaintiff in. 
his patent and specification, has so far com- 
plied with the provisions of the patent law, 
as to be entitled to the benefits of the inven- 
tion which he claims. If this invention Is not 
described with reasonable certainty and pre- 
cision, the patentee can claim nothing under 
his patent. The statute requires, "that be- 
fore any inventor shall receive a patent for 
any such new invention or discovery, he shall 
deliver a written description of his invention 
or discovery, in such full, clear, and exact 
terms, avoiding unnecessary prolixity, as to- 
enable any person skilled in the art or science 
to which it appertains, or with which it Is 
most nearly connected, to make, construct, 
or compound the same." The object of this 
provision Is two-fold: 1. That when the 
term, for which the patentee has enjoyed an 
exclusive right, has expired, and his inven- 
tion becomes the property of the public, such 
means of information may be accessible 
through the records of the patent office, as 
will enable others to avail themselves of its 
benefits: and, 2. That while the patent is in 
force, others may be informed of the precise 
claim of the patentee, and may not ignorant- 
ly infringe his exclusive right 

The first question for the decision of the 
court is, whether, on the fact of the patent, 
this statute requisite has been substantially 
complied with. But as it is not contend- 
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ed by the counsel for the defense, that the 
patent, in the. particular referred to, is de- 
fective, it -will not be necessary to examine 
minutely the claims in this patent, with a 
view to the question, whether it is so "full, 
clear, and exact" in its specifications, as to 
answer the demands of the statute. It is 
suflicient to observe here, that it is a claim 
for a discovery of several improvements, 
claimed as original, in the application of hy- 
draulic power to the propulsion of the water 
wheel. Its specifications appear to be mi- 
nute and practical. It is for the jury to de- 
cide, whether from the evidence they are 
Bufllciently so, to enable a skillful mechanic 
to construct the thing which is described. 

But, it is insisted that this patent is void, 
on the ground that the patentee in the exhi- 
bition of his invention, has not distinguished 
between what is his own, and what was be- 
fore known and in use. And it is quite 
clear, if the patentee has claimed any thing, 
as a material part of his combination, as new 
and original with him, which is proved to 
have been discovered prior to the emanation 
of his patent, it is fatal to it The statute 
requires the patentee particularly to "specify 
and point out the part, improvement, or com- 
bination, which he claims as his own inven- 
tion or discovery." The object of this pro- 
vision is to prevent any one from claiming 
as his own invention, that which was not 
new. It would be obviously unjust, and in 
contravention of the spirit and design of the 
patent laws, that an inventor should be pro- 
tected by a patent, in the exclusive enjoy- 
ment of what was not his own, and that oth- 
ers should be restricted in the use of what 
rightfully belonged to the public. It is true, 
the statute provides, in case a patentee, un- 
intentionally, and without any fraudulent 
purpose, claims as a part of his invention 
what is not original, being apprized of the 
fact, he may disclaim for such part, if such 
disclaimer be made within a reasonable time, 
and may still recover for the infringement 
of such parts of what is claimed in his speci- 
fications, as shall appear to be original. In 
this case, no such disclaimer has been en- 
tered; and, if the objection above stated ex- 
ists, the plaintiff cannot recover, even if the 
jury are satisfied the defendant has infrin- 
ged the parts of the plaintiff's invention that 
are original. This, I understand to be the 
law, as settled by the adjudication of some 
of the most respected judicial tribunals of 
the country. 

It is an important inquiry therefore in this 
case, whether the plaintiff in his claim has 
embraced more than his invention. It is in- 
sisted his patent is obnoxious to this objec- 
tion in three particulars: First, that he 
claims the arrangement of two, four, six, or 
more wheels, on a horizontal shaft; second, 
the concentric cylinders, enclosing the shaft; 
and, third, the spout conducting the water to 
the wheel, with its spiral termination. It 



has already been noticed as a correct gen- 
eral principle, applicable to the construction 
of patents, that they are to be interpreted 
liberally. It is also well settled, that the 
whole instrument— that is, the patent, em- 
bracing the specification and drawings— is to 
be taken together; and, if from this, "the 
exact nature and extent of the claim made 
by the inventor can be perceived, the court 
is bound to adopt that interpretation, and to 
give it full effect" 

The first point of the inquiry is, whether 
the patentee has claimed the arrangement of 
the wheels, on a horizontal shaft, as a part 
of his invention. To arrive at a just conclu- 
sion on this head, it will be necessary to ex- 
amine with some minuteness, different parts 
of the instrument before the court And, it 
is material to notice, in the first place, that 
the general character of the patentees' in- 
vention, as set forth in the patent itself, is 
declared to be, "a new and useful improve- 
ment in the application of hydraulic power." 
In his specification and claim, he describes 
minutely the several inventions or improve- 
ments, by which he proposes to accomplish 
that end, aU of which he claims as original. 
In the prefatory part of the specification, the 
invention of the patentee is said to consist 
of "a new and useful improvement in the 
application of hydraulic power, by a method 
of combining percussion with reaction, ap- 
plied and exemplified in: 1. A compound 
vertical percussion and reaction water wheel, 
for saw mills and other purposes, with the 
method of applying the Vater on the same. 
2. An improved horizontal reaction water 
wheel, with the method of combining per- 
cussion with reaction on it 3. A method of 
combining percussion with reaction, on com- 
mon reaction wheels, or those already in 
use." It is then stated, that "the principle 
upon which this improvement is founded, is 
that of producing a vortex within reaction 
wheels, which by its centrifugal force, pow- 
erfully accelerates the velocity of the wheel, 
and adds proportionally to its momentum." 
Thus far, the great purpose of the invention 
— namely, the application of hydraulic power 
to the propulsion of water wheels, by a new 
and improved method— is distinctly and in- 
telligibly exhibited. The patentee then pro- 
ceeds, under three distinct heads, correspond- 
ing with those above stated, at great length, 
minutely to set forth the modes and appli- 
ances by which the object of his invention is 
to be effected. In the beginning of the first 
division of these specific directions, it is stat- 
ed that "the compound vertical percussion 
and reaction wheel has two, four, or more 
reaction wheels, on a horizontal shaft, made 
of iron or wood," &c. In the conclusion of 
the specification, the patentees say, "The 
parts of the above described machinery, 
claimed as original, and our Invention, irt all 
their necessary dimensions and proportions, 
and for the use of which we seek an esrclu- 
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sive privilege, are as follows, to wit: 1. The 
compound vertical percussion and reaction 
wheel, for saw mills and other purposes, 
with two, four, sis, or more wheels on one 
horizontal shaft. The concentric cylinders 
enclosing the shaft, and the manner of sup- 
porting them. The spouts which conduct 
the water into the wheels from the penstock, 
with their spiral terminations between the 
cylinders. 2. The improvement in the reac- 
tion wheel by making the buckets as thin 
at both ends as they can safely be made, and 
the rim no wider than sufficient to cover 
them. The inner concentric cylinder. The 
spout that directs the water into the wheel, 
and the spiral termiaation of the spout be- 
tween the cylinders. 3. The rim and blocks 
or planks that form the apertures into the 
wheels, and the manner of forming the aper- 
tures. The conical covering on the blocks," 
&c. 

Under the first of the foregoing heads, con- 
struing its language in connection with the 
prefatory part of the specification above cit- 
ed, it is clear the claim intended to be made, 
was that of the wheel called the compound 
vertical percussion and reaction wheel; the 
concentric cylinders enclosing the shaft, and 
the manner of supporting them; and the 
spouts which conduct the water to the wheel. 
It cannot be held to embrace the arrange- 
ment, or duplication of wheels, on a horizon- 
tal shaft, as a part of the invention of the 
patentees. This arrangement is introduced, 
and perhaps unnecessarily, as d^criptive or 
explanatory of the fliode by which the wheels 
were to be used, but not as a part of the in- 
vention. I think this construction is obvi- 
ous from several considerations. First. The 
wheels are described as compound vertical 
percussion and reaction wheels; and I sup- 
pose it to be a self-evident mechanical truth, 
that a wheel, vertical in its position, could 
be no otherwise used than by attaching it to 
a horizontal shaft. And, it is scarcely pos- 
sible to conceive it was intended to claim 
such arrangement, whether the wheels con- 
sist of two, four, six, or more, as an original 
invention. Second. If it was intended to 
claim this arrangement as a distinct discov- 
ery, by analogy to the manner in which the 
other improvements are stated, it would 
have been separately set forth as such, and 
not as a mere incident to the claim of the 
improved wheels. Third. The arrangement 
of the wheels on the shaft, has no necessary 
connection with the improvement of the 
wheels and the consummation of the general 
object of the patentees' invention, announced 
in the patent to be, "a new and useful im- 
provement in the application of hydraulic 
power." 

Again: It is laid down as a rule for the 
construction of speeiacations, that the lan- 
guage used is to be so received, as consist- 
ently with its fair import, "will make the 
claim eo-estensive with the actual discov- 



ery." "So that a patentee, unless his lan- 
guage necessarily imports a claim of things 
in use, will be presumed not to intend to 
claim things which he must know to be in 
use." Curt. Pat. § 132. Now the arrange- 
ment of wheels on a horizontal shaft has 
been long known and used; nor can it be 
presumed that these patentees were ignorant 
of that fact, and intended to claim it as new. 
Upon the whole, I entertain a clear con- 
viction that the arrangement of the wheels 
on a horizontal shaft, is not, by a fair con- 
struction of the specification, to be viewed as 
a part of the invention claimed by the pat- 
entees. 

It is also insisted, that the concentric cyl- 
inders enclosing the shafts and the spiral 
conductors for leading the water to the 
wheels, are claimed as parts of the paten- 
tees' invention, and that the proof is, they 
are not original with them. It is contend- 
ed that the evidence in the case shows, that 
these mechanical contrivances are the same 
substantially as those used in the Toulouse 
mills; the description and model of which 
is in possession of the jury. That the mat- 
ters stated above, are within the claims of 
the patent, seems not to admit of doubt; 
and it is for the jury to say, whether there 
is evidence that they were before known 
and used. 

Having disposed of these points, I will, 
with as much brevity as possible, state my 
views of some other principles of law, ap- 
plicable to the case before the juiy. And 
in the first place, to entitle the plaintifE to 
recover in this action, the jury must be sat- 
isfied that the invention embraced in the 
plaintiff's patent is "new and useful." This 
is a statutory requisite, and lies at the foun- 
dation of the plaintiff's right to a verdict at 
the hands of this jury. The patent, how- 
ever, raises the presumption of the novelty 
and utility of the plaintiff's invention. Be- 
fore a patent can issue, the person applying 
for it is reCLUired to make oath, that he is, 
as he verily believes, "the original and first 
inventor or discoverer" of the improvement, 
or invention, for which he seeks a patent. 
And it has been held, that this oath, consti- 
tuting as it does a part of the letters pat- 
ent, and being in evidence to the jury, fonns 
a legal ground for the presumption of the 
novelty and originality of the patentees' 
claim, until the conti-ary be proved. Upon 
this inquiry, the burden of proof is thrown 
upon the defendant; it being the province 
of the court to decide what constitutes nov- 
elty, and of the jury to determine, from the 
evidence adduced, whether the patentees' in- 
vention is new. The same remarks apply 
also to the subject of the utility of the in- 
vention. 

The statute requires, that the patentee 
should have been the original and first in- 
ventor. If the invention, which is the sub- 
ject of the patent, had been previously 
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known or used, or Iiad been described In 
any public wort, or had been in public use, 
It la not patentable, and no exclusive rigbt 
would be conferred on tlie patentee. In a 
word, it must have been original with the 
inventor, and not known to others. The 
only exception to this rule, under our pat- 
ent law, exists in the case of an individual 
obtaining a patent, believing the invention 
to have been original with him, and it is 
made to appear, it had been known in a for- 
eign country, but not patented there, nor 
described in any written publication. This 
proof, in the case supposed, would not vi- 
tiate the patent 

The want of novelty in this case, consti- 
tutes one of the grounds of defense. It is 
insisted, that the plainlifPs water wheel, 
with the mode of applying the water, has 
been long known and used. And proof is 
adduced, iiiat before the emanation of the 
plaintiff's patent, structures and mechan- 
ical contrivances alleged to be substantially 
identical with those of the patentee, were 
known and in use in ITrance, and also in 
several of the states of this Union. I do 
not propose to examine the evidence on this 
I)oint, as it will be for the jury to decide on 
its force and conclusiveness. It may not be 
improper to remark, however, that where 
the defense that a mechanical contrivance 
claimed to be essentially similar to that cov- 
ered by the plaintiff's claim is set up, and 
the proof relied on, is a description of such 
structure, contained in a printed publica- 
tion, such description must have been suf- 
ficiently full and precise to have enabled a 
mechanic to construct it; and must also 
; have been, in all material respects, like that 
covered by, or described in, the plaintiff's 
patent. The jury have the evidence, in the 
models exhibited, and the oral testimony of 
witnesses on this point; and it will be their 
province to decide it, I pass from it with 
the single remark, that proof of the previ- 
ous use of a structure, bearing some resem- 
blance In some respects to the improvement 
of the plaintiff, and which might have been 
suggestive of ideas, or have led to experi- 
ments, resulting in the diseovei-y and com- 
pletion of his improvement, will not invali- 
date his claim, under his patent. 

On the subject of the utility of the inven- 
tion patented to the plaintiff, it is only nec- 
essary to say, that it must be proved to be, 
to some extent, useful. But courts are not 
rigid and strict on this point. In the ab- 
sence of proof by the defendant, that the 
thing patented is absolutely frivolous and 
worthless, the presumption of utility raised 
by the patent itself, would be sufficient, so 
far as this point is concerned, to sustain the 
patent The jury probably will have no dif- 
ficulty on this subject, as there is positive 
proof by competent witnesses, that the 
plaintiff's improvement is valuable. 

If the jury should come to the conclusion 
that the plaintiff's patent embraces a pat- 
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entable subject, within the principles Slated 
by the court, they will proceed to the in- 
quiry, whether the defendant has infringed 
the plaintiff's exclusive right, in the use of 
what is called the Lansing wheel, with its 
fixtures; a model of which is before the ju- 
ry, and which they will have with them ta 
their retirement 

On the question of infringement, the bur- 
den of proof is with the plaintiff. He must 
make it appear, to the satisfaction of Hie 
jury, that the defendant has violated the 
exclusive right granted by his patent And 
in order to make out the fact of infringe- 
ment, the plaintiff must prove that the de- 
fendant has used his invention, either in the 
precise form in which it is constructed tm- 
der the patent, or, in a form, and on princi- 
ples, substantially the same. To constitute 
this identity, and to make out the fact of in- 
fringement it is not necessary that the 
structure or machine used by the defendant 
should be the same in appearance, form, or 
proportions, as that invented and patented 
by the plaintiff. It has been well said by 
a distinguished judge in this country, that 
"simply changing the form or proportion of 
a machine, shall not be deemed a new dis- 
covery." If the operative principle of the 
two machines be the same, the substantial 
identity contemplated by the patent law, is 
established. The learned judge, who, when 
present, is the presiding judge of this court 
has very lucidly defined tne principle of a 
machine to be, "the particular means of pro- 
ducing a given result, by a mechanical con- 
trivance." It is obvious, if by a mere col- 
orable difference in form or structure, a pat- 
ented machine or invention can be infrin- 
ged, a patentee has no security for his 
rights; nor would it be possible to carry ouJ: 
the great ends of our patent right system. 
In most eases, the patentee, whatever may 
have been the amount of patient thought 
and toil employed in the completion of an 
invention, and however useful and meritori- 
ous it might be, would fail to receive and 
enjoy the just rewards of his efforts. 

In this case, it is insisted that the defend- 
ant t>y the use of what are designated as 
mechanical equivalents in the structure used 
by him, has infringed the rights of the 
plaintiff. On this subject, I shall succeed in 
stating my views to the jury, in a more in- 
telligible manner than by any other method, 
by quoting from a learned work on the law 
of patent rights, lately published. In this 
work the author says, the ti-ue question is, 
(referring to the identity of mechanical 
structures,) "whether under a variation of 
form, or by the use of a thing bearing a dif- 
ferent name, the defendant accomplishes the 
same purpose as that accomplished by the 
patentee in his contrivance." The same 
writer also remarks, "that there may be dif- 
ferent modes of obtaining the same object; 
and if, after a patent has been obtained for 
a particular thing, another person, without 
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borrowing from that patent, lias inTe2ited a 
mode of accompHsliing the same thing, he 
will be entitled to a patent, and would not 
infringe the rights of the previous patentee." 
The question of the identity of the inven- 
tion embraced in the plaintiff's patent, and 
that used by the defendant, Is to be decided 
by the jury upon the evidence. That evi- 
dence consists in the models of the stnic- 
tures, which are exhibited to the jury, and 
in the opinions of the experts, who have giv- 
en their testimony on this point. I do not 
propose to detain the jury with any re- 
marks relating to the identity of these struc- 
tures. The jury, by the inspection of the 
models, and the testimony of the experts, 
will doubtless be able to arrive at a satis- 
factoiT conclusion on this point I will 
here, however, observe, that great respect is 
due to the views and opinions of scientific 
individuals, and practical mechanics, on the 
question of the identity of different me- 
chanical structures. From their acquaint- 
ance with the elements of mechanical sci- 
ence, they are enabled satisfactorily to de- 
cide this question, while to others, it might 
seem involved in obscurity and doubt. The 
jury have the testimony of several unim- 
peachable witnesses examined as experts in 
this case, to whose opinions, I doubt not, 
they will be disposed to give due weight. 

The jury returned a verdict for the plaintiff, 
assessing the damages at $150. 

[For other cases involving this patent see 
note to Parker v. Hatfield, Case No. 10,736.] 

NOTE. Fig. 1. is a vertical section through 
the center of the wheel and scroll case. Fig. 2. 
is a longitudinal view of the wheel deta&ed 
from the ease. Fig, 3 is a transverse section at 
the line xs of Fig. 1. A is the bulkhead ; B the 
shaft; G the crank; B2 is the core. The buck- 
ets D are each made of three planes: 1st. A mid- 
dle plane, D, which is parallel with the axis of 
the shaft, radiates from the circumference of 
the core, and is of any required length and 
breadth; 2d. Two inclined end planes, each end 
plane inclining in an opposite direction to the 
other, upward toward either end of the shaft, 
or standing at an angle of forty-five degrees, 
with a plane passing through the center of the 
shaft, lapping over every preceding bucket about 
one and one-half inch, contracted at the outlet 
and widened at the verge. B is the scroll case 
through which the water passes. The supply 
of water from the flume is regulated by a verti- 
cal sliding gate. The width of the scroll should 
be eaual to the length of the buckets and dosed 
at both ends by scroll ends, causing the water 
to be forced toward the center of the wheel and 
to escape to the right and left through two sets 
of inclined issues. The water admitted from 
the flume passes into and through the scroll- 
case in the direction of the arrows, acts upon 
the radial portions, D, of the buckets, by percus- 
sion, and on the inclined ends, Di D2, of the 
buckets, by reaction, escaping from the ends of 
the wheel, causing the wheel to turn vertically 
in a contrary direction from that at which the 
water 'escapes, and in the same direction at 
which it first strikes the middle of the buckets. 
The improvement claimed was the construction 
of the buckets (radial} marked D, with inclined 
plane ends, Di Di^ diverging in contrary direc- 
tions, in combination With Qie spiral or scroll- 
case E, for condensing the water and causing it 
to act by percussion and reaction. 
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PARKER V. UNITED STATES. 

KENNAN et al. v. SAME. 

[Pet. G. O. 262.] i 

Circuit Court, D. Pennsylvania. April Term, 
1816. 

Action foe Monet hah and Received — When 
It TViLi, Lie— Acceptor op Bill of Exchange 
— Imprisonment under Capias — Vendor and 
PuKCHASEK — Note for Purchase Monet — Re- 
scinding Contracts. 

1. An action for money had and received, or 
money paid, will not lie, by the acceptor of a 
bill of exchange, who has not paid the same. 
But the acceptor of a bill of exchange, who at 
the time of his acceptance had no funds belong- 
ing to the drawer, although he has not paid the 
bill, may sue the drawer if he has done some- 
thing equivalent to payment; as if he is in con- 
finement under a capias ad satisfaciendum 
founded on his acceptance. 

[Cited in Parks v. Ingram, 22 N. H. 292, 
293; Christian v. Keen, 80 Va. 377.] 

2. Imprisonment, under a capias ad satisfa- 
cienr'.um, is a satisfaction of the debt as to the 
defendant. 

3. If the vendor of property accept of a note 
or bill in satisfaction of his debt, he cannot sue 
his original debtor, provided there was no fraud 
or unfairness on the part of the vendee. 

[Cited in Hutchins v. Olcutt, 4 Vt. 555.J 

4. If the vendor, without an agreement to re- 
ceive the note of the vendee in payment, take 
such note and transfer it, his right of action 
on the contract of sale is taken away as long 
as the note is out of his possession; and he can 
only sue on the contract, when he gets back the 
note, and has it in his power to return it to the 
vendee. 

5. It is not a breach of the condition of a 
bond, given to the United States for the repay- 
ment of money which might be advanced, that 
the officer of the United States, to whom the 
bond was given, has accepted, but has not paid, 
orders drawn upon him by the persons to whom, 
by the terms of the condition, the advances 
were to be made, 

6. What is the law as to rescinding contracts 
(note). 

7. As to the right of an acceptor of a bill of 
exchange who has not paid fiie bill, to sue 
(note). 

[In error to the district court of the Unit- 
ed States for the district of Pennsylvania.] 

This was a writ of error from the distiict 
court of Pennsylvania. 

In the first case, the declaration filed in the 
district court was for money had and received, 
by Parker, to the use of the United States. 
The facts of Parker's case, as provided on 
the trial in the district court, and which arc 
equally applicable to both cases, were as fol- 
lows. On the 9th October, 1813, Gallender 
Irvine, Esq., the commissary general, in behalf 
of the United States, entered into an agree- 
ment, under seal, with the plaintiff in error, 
Parker, by which it was stipulated, "that 
Parker should manufacture and deliver, to 
the commissary general, within twelve 
months from the 8th of December following, 
120,000 yards of woollen kersey, of a certain 

1 [Reported by Richard Peters, Jr., Esq,] 
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<3iuality: 10,000 yards to 1)6 delivered per 
month; Irvine to malie an advance of 10,- 
000 dollars, for whieli Parker was to give se- 
curity; the price of the kersey to be one 
dollar per yard." These -were the important 
parts of the contract. Whilst it was in oper- 
ation, a vei'bal agreement was made, between 
the commissary general and Parker, to sub- 
stitute gray kerseys for white, at the price of 
one dollar and twenty-nine cents, per yard. 

On the 13th October, 1813, Kennan, Reed 
and Croasdill, plaintiffs in the other writ of 
error, executed a bond to Irvine, binding 
themselves as securities for Parker, in any 
sum not exceeding 10,000. dollars, which 
should be advanced to him by the commis- 
sary general, under the above contract of the 
9th of October. On the 9th of November, 
1814, the same persons executed another bond 
to the commissary general, reciting, that 8,- 
000 dollars advanced to Parker having been 
accounted for by him, and only 2,000 remain- 
ing unacounted for, they bound themselves 
as securities for said Parker, in the said sum 
of 2,000 dollars, and any further sum that 
might be advanced to him, not exceeding in 
the whole, 10,000 dollars. 

It further appeared, by the evidence given 
in the district court, that the mode of trans- 
acting the business under the above contract 
was; when a quantity of kerseys was de- 
livered, and after inspection, received by the 
commissary general, for him to state in writ- 
ing the quantity so delivered, with the 
amount due to Parker, and that the same 
would be paid to him or to his order in thirty 
days, if the commissary general should be 
In funds. Two of these acknowledgments 
of debt, were assigned by Parker, one to 
Thorp, Siddall and Company, for 5,526 dollars 
41 cents; and the other to Eeed and Croas- 
dill, for 2,470 dollars 67 cents, which being 
presented by the indorsees to the commissary 
general were verbally accepted, "to be paid 
when in funds." No part of the above or- 
ders, except the sum of 1,002 dollars 45 cents 
of the one in favour of Thorp, Siddall and 
Company, had been paid. 

By the account stated by the commissary 
general, which was exhibited in the district 
court, it appeared, that Parker commenced 
the performance of the contract, on the 18th 
of October, 1813; and continued to deliver 
large quantities of kersey, until the 31st of 
January, 1815. He is then debited with con- 
siderable sums, advanced to him by the 
commissary general; and upon the whole, a 
balance is stated against him of 2,559 dollars 
50 cents; for which a verdict was rendered- 
But on the debit side of this account, are 
found the above orders in favour of Thorp, 
Siddall and Company, and Reed and Croas- 
dill; which it is admitted by the United 
States, have not been paid; and if these 
items were improperly given in evidence in 
this action, then it is admitted that the Unit- 
ed States ought not to have recovered, as 
those orders exceed the sum claimed on their 
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behalf, as the balance of their account. The 
charge of the district judge, being in favour 
of the United States, that this action was 
well brought, an exception was taken to the 
opinion, on which a writ of error was sued 
out. 

For the plaintiffs in error, the following 
points were made: 

First. The "action should have been cove- 
nant on the agreement of the 9th of October, 
1813: the subsequent parol conti-act, chan- 
ging the written contract, as to the price and 
the kind of kei-seys, made no difference; it 
was ingrafted, necessarily into the original 
contract. An action for money had and re- 
ceived, cannot be brought, where the contract 
is in part performed, and where the contract 
is still open. 1 Doug. 23, 24; 2 East, 145. 

Second. If there was no necessity for bring- 
ing covenant on the above contract, then the 
advances made to Parker, constitute him a 
debtor to the United States, by simple con- 
tract; which debt was extinguished by the 
bond given by Kennan, and Reed and Croas- 
dill, on the 8th of November. It is true, 
that generally speaking a simple contract 
debt by one person, cannot be extinguished 
by a security of a higher nature, given by a 
third person; yet it will be, if such security 
was contemplated by the original contract, as 
was the fact in this case. 2 Leon. 110; 4 
Coke, 446. 

Third. The United States not having paid 
their acceptances, no action can be maintain- 
ed by them, for the amoxmt of those accept- 
ances; even, the giving of a note of hand, 
would not- be a satisfaction, unless it was re- 
ceived as such. [M'Kim v. Riddle] 2 Dall. 
[2 U. S.] 100; 1 Dall. [1 U. S.] 216. 

Mere responsibility is no ground of ac- 
tion. 3 "Wils. 262; Id. 346; Co. Bankr. Law, 
202; 3 Wils. 130, 528; 2 W. Bl. 840. In this 
case, the acceptance was not even absolute, 
but conditional, "to pay when in funds;" 
and it does not appear that the contingency 
has happened. 

For the United States it was answered, on 
the first point: though there be a covenant 
under seal, yet if there be a verbal promise to 
pay the balance on an account struck, as- 
sumpsit will lie. 1 Chit PI. 113; 5 Bos. & 
P. 148; 2 Term R. 483; 1 Term R. 133. 

In this ease. Parker wrote to the commis- 
sary general for a copy of his account; and 
after receiving it, he offered to find security 
for the balance stated against him, if the 
commissary general would order him to be 
discharged from confinement. 

Second. The present case is within the gen- 
eral principle, as acknowledged on the other 
side. 3 Bac. Abr. 106, 107. tit ''Extinguish- 
ment," D. 

Third. It makes ho difference, that the ac- 
ceptances were conditional (3 Wils. 9; Chit. 
SO); though the acceptances have not been 
paid by the United states, yet their amount 
has been received by the indorsee, or payee, 
and the acceptances are still outstanding. In 
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such a case, an action for money had anti 
received will lie. 5 Term R 513; [Harris v. 
Johnston] 3 Cranch [7 TJ. S.] 311; Co. Bankr. 
Law, 201. [See Case No. 15,521.] 

G. j; Ingersoll, Dist Atty., for the United 
States. 
J. K. Ingersoll, for Parker. 
Mr. Hallowell, for Kennan et al. 

WASHINGTON, Circuit Justice. It is con- 
tended for the plaintiff in error, Parker, that 
an action for money had and received will 
not lie, to recover a balance formed by these 
acceptances, because the same have not been 
paid; and consequently the balance is not 
in favour of, but is against the United States. 
Other points have been made, which need not 
be decided. 

It is admitted by the counsel for the United 
States, that no case precisely like the present 
is to be found in the books; that is, of an action 
for money had and received, brought by the 
acceptor of a bill of exchange, or the maker 
of a note, before the same has been paid; 
and I confess I should be greatly surprised, 
if any decision to sanction such an action 
could be met with. If there be any case, in 
which responsibility to pay money, has been 
decided to afford a ground of action for 
money had and received, I have never met 
with it. Responsibility merely, may entitle 
the party to an action, but not to this form 
of action. It was never yet heard of, that the 
acceptor of a bill of exchange, without funds 
of the drawer in his hands, was allowed to 
sue the drawer, without proving that he had 
paid the bill, or done something equivalent 
thereto; as that he is in execution for the 
same, under a capias ad satisfaciendum, 
which as to him, is a satisfaction. The cases 
are all the other way- 1 Doug. 249; 3 Wils. 
18; Greenleaf v. Smith (in this court); 3 
Wils. 262, 346, 528; 2 W. Bl. 840. 

If responsibility by acceptor, amount to 
anything, the responsibility of the drawer is 
a fair set ofO against it, as there is no doubt, 
but that he is liable to the holder of the bill, 
if it be not paid by the acceptor. 

The cases cited at the bar, in support of this 
action, are totally inapplicable. If the ven- 
dor of property accept of a note or bill, in sat- 
isfaction of his debt, he is paid by his own 
'agreement, and will not be allowed to sue 
for his original debt, in derogation of that 
agreement; provided there was no fraud or 
imfairness on the part of the vendee; as if 
the bill was drawn on a person not having 
funds. So, if without an agreement to re- 
ceive the note in satisfaction, the vendor 
transfer the note, he thereby exposes the ven- 
dee to a responsibility to pay the same to the 
holder; which as long as it continues is a 



bar to an action against him upon the origi- 
nal contract; because otherwise he might be 
twice charged for the same debt Besides 
the assignment of the note, is so far a satis- 
faction received from the indorsee, that the 
vendee cannot sue upon the original contract, 
unless he gets back the note and has it in his 
power to return it to the vendee. In short, 
he cannot have the benefit of the security, 
which he received as a conditional payment, 
and at the same time insist to be paid the 
debt for which that security was given. But 
these cases, do by no means decide, that the 
drawer of a biU of exchange, is a receiver of 
the amount of it to the use of the acceptor, 
before the same is paid. 

But it is contended, by the counsel for the 
United States, that this action will lie, be- 
cause, after seeing the account in which these 
items are debited, Parker acknowledged the 
balance for which the verdict was given to be 
due. It would be a sufficient answer to this 
argument, to observe, that if without pay- 
ment of the orders to the payees, Parker was 
not liable in law to pay their amoimt to the 
United States, his promise would not bind 
him; although it were admitted, that he knew 
at the time, that the orders had not been paid. 
But the truth is, that these items were so 
charged in the account, that Parker upon in- 
specting it, might well have supposed that 
these orders had been paid. 

The action against Kennan, and Reed and 
Croasdill, is debt, upon the before mentioned 
obligation of the 9 th of November, 1814. The 
principles laid down in the case of Parker v. 
U. S,, go fully to decide this. 

The obligation was given to secure the pay- 
ment of any sums, which might be advanced 
to Parker by the United States, not exceeding 
10,000 dollars; for as to the 2,000 dollars, re- 
maining unaccounted for, on the day this 
bond was given, it was immediately after- 
wards discharged by the delivery of the ker- 
seys. The two orders, mentioned in the 
above opinion, having been accepted but not 
paid, the amount of them cannot be said to 
have been advanced, either in law, or in fact; 
and of course the breach laid in the declara- 
tion is not supported.2 

These judgments must both of them be re- 
versed and entered for the plaintiff In error, s • 

2 See the following cases: Giles v. Edwards, 
7 Term B. 181; [Young v. Preston] 4 Cranch 
[8 U. S.] 239; 5 Bast, 249, as to rescinding eon- 
tracts. The first case states, that thougrh in 
part performed, it may be rescinded; and the 
last case says it cannot, unless the party can 
be placed in statu quo. See 3 Bsp, 82. 

s If the acceptor has no funds of drawer, he 
has his remedy against tiie drawer if he pay 
the bill, or do something equivalent, as being in 
prison under a capias ad satisfaciendum. 3 
Wils. 18; Chit. Bills, 203; 1 Doug. 249. 
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Case No. 10,751. 

PABKER T. UNITED STATES. 

[2 Wash. 0. 0. 361.] i 

Gircuit Court, D. Pennsylvania. Oct, Term, 
1809.^ 

Embargo Laws — Forfeituke of Vessel — Within 
Foreign Jurisdiction— Penalties. 

1. Information against the brig Agnes, a coast- 
ing vessel, for a breach of the embargo laws, she 
having proceeded from the United States, in 
December, 180S, to St. Bartholomew's, where 
she was sold to the appellant, and afterwards re- 
turned +x> Philadelphia with a cargo. 

2. A forfeiture of the vessel, imposed by the 
embargo laws, cannot be enforced after she has 
arrived within the jurisdiction of a foreign pow- 
er; but the United States must then resort to 
the penalties imposed by those laws, and pro- 
ceed for double the value of the vessel and cargo, 
to which they are entitled, upon their violation. 

[Appeal from the district court of the 
United States for the district of Pennsyl- 
vania.] 

This was an information, filed in the dis- 
trict court against the brig Agnes, alias the 
Gustaf Ekerman [Parker, owner], for a 
breach of the first embargo law, and the 
supplement thereto. The claim of the cap- 
tain, on behalf of the owner, Mr. Imlay, of 
St. Bartholomew's, states that she was pur- 
chased from a Mr. Darrel, of Antigua, by his 
said owner at the island of St Bartholo- 
mew's, for two thousand dollars paid, and 
that a regular bill of sale was executed by 
the attorney of Darrel, on the 28th of March, 
1809. That his said owner made the pur- 
chase, bona fide, and without notice of any 
of the circumstances stated in the informa- 
tion, or that the vessel had done any thing 
against the embargo laws of the United 
States, so as to subject her to forfeiture. 
It appeared in evidence that this vessel was 
built in Virginia, was enrolled by the name 
of "The Agnes," and licensed as a coaster, 
in 1808. In December, 1808, she cleared 
from Edgarton in Massachusetts, for Port- 
land, and was carried to the West Indies. 
It did not appear by what means Darrel be- 
came entitled to her. On the 29th of April, 
1809, she arrived at the port of Philadelphia, 
with a cargo taken in at St. Bartholomew's, 
and was duly admitted to an entry. The 
manifest of the captain stated her to have 
been built In Nova Scotia, Between the 
time of her entry and seizure, certain re- 
pairs were made to her, and materials fur- 
nished, at the request of the captain, by cer- 
tain persons who filed their petition in the 
district court, to be paid out of the sales, in 
case of condemnation. A decree, pro forma, 
condemning the vessel, passed the district 
court, from which an appeal was taken. 

The questions made. were, first, whether 
the vessel is liable to forfeiture in the hands 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
si'preme court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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of a bona fide purchaser? Cases cited for 
the United States: 1 C. Rob. Adm. 115, 271; 

2 C. Rob. Adm. 198; 3 G. Rob. Adm. 84, 85; 
[Glass V. The Betsey] 3 Dall. [3 U. S.] 6; 
[Rose V. Himely] 4 Cranch [8 U. S,] 268. 
On the other side: [U. S. v. Grundy] 3 
Cranch [7 U. S.] .337. 

Secondly, are material men entitled to be 
paid out of forfeited property? On the af- 
firmative were cited Gardner v. The New 
Jersey [Case No. 5,233]; Act Assem. of Pa, 
March, 1784, giving a lien to such persons. 

3 C. Rob. Adm. 84; Doug. 546, E. Contra: 2 
C. Rob. Adm. 195; Gardner v. The New 
Jersey [supra]; 2 H. Bl. 607; 5 0. Rob. Adm. 
194; 1 Johns. 47l 

WASHINGTON, Circuit Justice. The 
first and principal question is, are the United 
States entitied to claim a forfeiture and con- 
denmation of this vessel, for the cause stated^ 
in the information? The first embargo law 
went no farther than to prohibit the sailing 
of all vessels, from the ports of the United 
States to any foreign port, except such as 
might be under the immediate direction of 
the president, and foreign vessels; and to au- 
thorize the president to make use of the 
navy for carrying this prohibition into ef- 
fect. This law also prohibited registered or 
sea-letter vessels, having goods on board, 
from proceeding from one port of the United 
States to another, without bonds being first 
given to reland the cargo within the United 
States. The supplement to this law, which 
passed soon after, declares, "that if any ves- 
sel shall, during the continuance of the first 
act, depart from any port of the United 
States, without a permit or clearance, or 
shall, contrary to the provisions of either act, 
proceed to a foreign port, or trade with, or 
put on board of any other vessel, any goods; 
sucli vessel and goods shall be wholly for- 
feited, and if the same shall not be seized, 
the owner, agent, freighter, or factor of such 
vessel, shall, for every such offence, forfeit 
and pay a sum equal to double the value of 
the vessel and cargo, and shall never after 
be allowed a credit for duties." If the 
words used in the third section of the sup- 
plement, which are above quoted, be con- 
strued literally, so as to give to the United 
States an option to seize the property, or to 
let it alone, it will not be easy to distinguish 
this from the case of U. S. v. Grundy [su- 
pra]; because they would amount to this, 
that the vessel and cargo shall be forfeited, 
if the United States shall choose to seize 
them, or if not, then double the value; which 
would be precisely to give an election to the 
government, to take the one or the other; 
in which case it is decided, that until the 
election is made, no change of property takes 
place, either immediately. 'or by relation to 
the oflCence. This construction, however, is 
rejected by the district attorney, and is cer- 
tainly not to be supported, since it would be 
extraordinary to give to the government an 
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election in all cases, and under every pos- 
sible circumstance, to take the tiling itself, 
or the double of its value. In the register- 
ing act. the punishment for a false oath, is 
forfeiture of the vessel, or its value, which 
gives a fair alternative to the government 
If the Tvords "shall not," be construed "can- 
not," which we think they ought, the ques- 
tion will be, at what time does the forfeiture 
of the double value accrue? But, first, it 
may be necessary to consider in what the 
ofCence consists, for which the forfeiture of 
the property is given? Departing from one 
port, without a permit or clearance, though 
with intention to go to some other port in 
the United States, constitutes one ofCence. 
Proceeding to a foreign port, though with- 
out a clearance from the port of departure, 
to some other port in the United States, is a 
distinct offence, and is the one for which 
this information is filed. But is it necessary 
to consummate the offence, that the vessel 
should actually enter the foreign port? "We 
think not, for the following reasons: First, 
that such a construction would defeat the 
obvious intention of the law, which was to 
protect the property of our citizens from 
capture by the belligerents, as well as to in- 
duce a change of conduct in those powers, 
in respect to our neutral rights, by with- 
holding from them the supplies, which their 
necessities might require. But this policy 
would have been defeated, if, notwithstand- 
ing the embargo, our vessels might freely 
navigate the ocean, where the danger of 
capture existed, and whence the wants of 
the belligerents might be supplied, by tran- 
shipping cargoes from one vessel to another. 
Another reason against such a construction 
of the law, is, that if the offence be not 
complete until the vessel shall enter the for- 
eign port, the remedy for enforcing the for- 
feiture by seizure of the property, would at 
the same moment become ineffectual; be- 
cause, within a foreign 'jurisdiction, no sei- 
zure could be made, and a case like the pres- 
ent .would seldom occur, of the property be- 
ing brought back to the United States. It 
seems proper, therefore, to consider the for- 
feiture as having accrued, whenever the ves- 
sel saUs for a foreign port, although she has 
not entered it 

The inquiry may now be properly made, 
at what time does the forfeiture of the 
double value accrue? The answer obviously 
is, whenever the forfeiture of the property 
cannot be made effectual by seizure. But it 
cannot be contended, that so long as a pos- 
sibility exists of the property returning to 
the United States, the forfeiture of the 
double value, and the right to sue for It, re- 
main suspended; and, consequently, some 



reasonable time must be fixed, when the 
right to sue for the double value attaches. 
Two forfeitures cannot, under this law, ex- 
ist at the same time. If the one cannot he 
made available, in consequence of the es- 
cape of the thing itself, then the other is sub- 
stituted in its stead; whence it would seem 
necessarily to follow, that when the right to 
claim the double value attaches, the forfei- 
ture of the property itself, for which the 
substitute is given, ceases. It Is no answer 
to say that the United States are not obli- 
ged to sue for the double value, as soon 
as their right to claim it attaches, but that 
they may wait for the chance of the return 
of the property, when it might be seized; 
for the question does not depend upon a 
choice of remedies, but upon the vesting of a 
right to a particular forfeiture. If the for- 
feiture of this vessel continued from the 
time when the offence was committed, until 
the time when she might be seized, then the 
right to claim the double value, never could 
in the mean time attach, unless by suppos- 
ing either that there did, at some period, ex- 
ist a forfeiture both of the property and of 
the double value, or that the forfeiture of 
the double value depends upon the will of 
the United States, instead of the circum- 
stance that the property cannot be seized; 
neither of which positions, we think, can be 
maintained. If the forfeiture of the double 
value has accrued, at any time between the 
commission of the offence and the return of 
the property, and it be admitted that two 
forfeitures cannot, under the fair construc- 
tion of this law, exist at the same time, then 
the right to the double value must extinguish 
the right to the property, which cannot, up- 
on any legal principle, be revived by the re- 
turn of the property to the United States, 
particularly after It has passed Into the 
hands of a bona- fide purchaser. 

Without determining at what precise time 
the right to sue for the double value attaches, 
it is sufficient, in this ease, to say that no 
possible objection could be stated to the ac- 
tion, after the vessel had got within a for- 
eign jurisdiction. 

This opinion renders any decision upon the 
claims of the material men unnecessary. The 
sentence of the district court must be re- 
versed. 



PARKER (UNITED STATES v.). See Cases 
Nos. 15,992 and 15,993. 

PARKER (WALKER v.). See Case No. 17,- 
082. 

PARKER V. The WHITAKBR. See Case 
No. 17,525. 

PARKER (WILDES v.). See Case No. 17,- 
652. 



[18 Fed. Cas'. page 1181] 

Case JSTo. 10,752. 

PAHKBR V. WINNIPISEOGEE LAKE OOT- 

a:ON & WOOLEN MANUF'G CO. 

[1 Cliff. 247.] 1 

Circuit Court, D. New Hampshire. May Term, 
1859.2 

Equitv JoRiSDicTios— Damages— Remedx at 

Law. 
Equity jurisdiction will not be entertained in 
a case where the complainant alleges damages 
to his rights in consequence of the wrongful acts 
of the respondents, and where the whole case 
made in the bill is denied in the answer, unless 
the right of the complainant is clear and well 
defined, and there is danger of irreparable m- 
jurv from the continuance of the nuisance^ or 
unless where the right is clear aild the injury 
certain, an injunction is necessary to prevent 
multiplicity of suits or suppress intermmable or 
oppressive litigation. 
[Cited in Tuttle v. Church, 53 Fed. 427.] 
[Cited in Varney v. Pope, 60 Me. 195.] 
This was a bill in equity praying for an 
injunction to restrain the corporation de-' 
fendants [the Winnipiseogee Lake Cotton 
& Woolen Manufacturing Company] from 
raising the surface of Lake Winnipiseogee, 
in the state of New Hampshire, or from re- 
tarding, obstructing, or holding .back the nat- 
ural flow of the water out of the lake and 
along the channel of the river constituting 
its outlet, to the premises of the complainant 
[John A. Parker], The complainant alleged 
in effect as follows: that he was the owner 
of a certain parcel of land situated in La- 
oonia, in this state, formerly owned by Dan- 
iel Tucker, together with the water privilege 
connected with the same, conferring the 
right to draw and use the one half of the 
water from the flume connected with the 
premises, together with a certain described 
'portion of the second story of the building 
erected on the walls of the trip-hammer 
shop, with the water right and mill privilege 
of one twelfth part of the whole water pow- 
er of the outlet or river on the Laconia side, 
at the dam there erected, in the village of 
Meredith Bridge. He further alleged that 
the outlet of the lake is called Winnipiseogee 
river, and has its source in the lake at a 
place called the "Weirs," six miles above 
the village of Meredith Bridge, where the 
complainant's premises are situated. The 
outlet was formerly by a natural channel, 
about fifty yards wide, and from five to 
seven hundred feet in length, when the 
water passed into Long Bay, and at the foot 
of the channel there was a natural fall of 
about three feet Long Bay is a sheet of 
water about four and a half miles in length, 
and from a half-mile to a mile in width. 
At its foot the water is discharged into what 
. is called Little Bay, through a channel about 
one thousand feet in length. Lake Village 
is situated on this channel. Here, before the 
dam was built, there was a natural fall of 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

2 [Affirmed in 2 Black (67 U. S.) 545.] 
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several feet. From that point the channel 
of the river passes across the southerly end 
of Little Bay, a distance of about a mile 
and a half, and then the stream empties 
into Sanbornton Bay, through a channel from 
fifteen hundred to two thousand feet in 
length. Little Bay forms the head-waxers 
of the dam, connected with the premises of 
the complainant, which were situated in the 
village of Jleredith Bridge, on the margin of 
the channel between the two last-mentioned 
bays. For the distance of about five miles, 
the current of the river then passes through 
Sanbornton Bay, and is then discharged out 
of it at a place called Union Bridge, and 
from Union Bridge the river pursues its 
course in nearly a right line to the Merrl- 
mac. In the year 1S31, as the complainant 
alleged, the respondents became possessed 
of a certain water right and mill privilege 
situated on that river, above his premises, 
at the place now called Lake Village, where, 
in the year 1835, they constructed a dam 
across the river, or became the proprietors 
of it after it was constructed; this dam be- 
ing higher than any former one. Moreover, 
that the dam was so constructed, that it en- 
abled them to raise the water in Long Bay 
several feet, and draw it down again to its 
natural level, but as it did not disturb the 
level of the water in the lake, he did not 
complain. Subsequent to the year 1846, as 
the biU alleged, the respondents, claiming to 
hold possession of the land commanding the 
outlet of the lake, at the weirs, above the 
complainant's premises, made excavations 
through the fall in the river, by which the 
river bed was deepened six or seven feet, 
the fall mostly removed, and the water from 
the lake brought into the bay in larger quan- 
tities than it naturally flowed, by which the 
natural level of the lake might be lowered 
four or five feet In 1851 or 1852 the re- 
spondents erected another dam at Lake Vil- 
lage, below the one previously existing, and 
of equal or greater height, whereby they 
could raise the water in the bay to the level 
of the lake, could discharge a much greater 
quantity of water than formerly and nat- 
urally flowed in the river channel, and could 
control the amount of water both in the lake 
and in the river. By this, the complainant 
alleged, that his water power was damaged, 
by the unequal supply of water produced in 
consequence of the respondents' dams and 
excavations. Another ground of complaint 
■was, that one Stephen Perley wrongfully cut 
a canal through his own land, tapping the 
bay above complainant's dam, by which 
water was drawn out of the bay above com- 
plainant's dam, and returned into it below 
the same; that respondents had bought 
the canal, deepened it and removed a dam 
at its mouth, which dam was erected to pre- 
vent the water passing into the canal until 
at a certain height at his dam. The bill 
prayed that respondents might be restrained 
from raising 'the surface of the lake^ from 
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holding back the natural flow of the water 
out of the lake, or along the river to com- 
plainant's premises; and therefore prayed 
that they might be compelled to reduce the 
size of their gates, prohibited from adding 
to the height of their dam, and be com- 
pelled to make a solid stone dam across their 
excavations at the outlet to the height of 
the bed of the channel, so as to render it im- 
possible to draw ofE the water of the lake 
below its former natural level; that they 
may be restrained from the use of the canal, 
or, if permitted to use it, they shall raise 
the channel of the inlet to the height it was 
at the time of their purchase. Such were 
the material allegations of the bill, which 
were, for the most part, denied in the an- 
swer, except the building of the dams, and 
making the excavations through the fall of 
t-he river. Possession by complainant of a 
twelfth part of the water power of the river, 
on the Laconia side, at the dam there erect- 
ed in the village of Meredith Bridge, or that 
he owned any water right or mill privilege 
whatever in the premises, except the one 
half of a certain fixed and limited water 
power, were denied in the answer. It was 
alleged that complainant owned no part of 
the land where the dam stood, but it was ad- 
mitted that he owned a right to draw water 
to carry wheels for operating a trip-hammer, 
grindstone, and bellows, and that it was to 
be drawn through a long open flume of a 
certain height and dimensions. It was fur- 
ther set up in the answer, that the quantity 
of water which the complainant was entitled 
to draw did not vary with the height of the 
water in the dam, unless the water fell to 
a level lower than the top of the flume, 
and the respondents alleged that it never 
had so fallen through their act or agency. 
The respondents also alleged that one Fran- 
cis Boynton owned the right to draw water 
from the flume connected with the premises, 
sufficient to carry wheels to operate a trip- 
hammer, grindstone, and bellows, and that 
he sold one half that right to the complain- 
ant. 

John A. Parker, pro se. 

William H. X. Hackett, for respondents. 

CLIFFORD, Circuit Justice. Inequality in 
the quantity of water flowing in the river by 
the premises of the complainant greater than 
what naturally arose from the ordinary chan- 
ges of the season, or from the ordinary fluctu- 
ations in the head of water in the lake before 
the attempted regulation of the same by the 
respondents, constitutes the gravamen of the 
injury alleged to have been sustained by the 
complainant. His representation is that the 
water power of his privilege is damaged to 
the same extent as the equality of the supply 
of water at all seasons is disturbed for the 
use and improvement of his water power. He 
does not allege that the quantity of water is 
too small or too great in his flume, nor does 
he p'ray for an increased or diminished quan- 



tity to flow into the same, or to be protected 
against back water, but prays that the re- 
spondents may be restrained from using and 
perfecting their improvements for regulating 
the flow and supply of water in the dam, 
solely upon the ground that his rights are 
damaged by such regulation. Accordingly 
he alleges that the respondents have seized 
upon and taken possession of the waters of 
the lake, and used the same as a reservoir 
to his hurt and damage, in the use, value, 
and capacity for improvement of the water 
power at Meredith Bridge, and have extend- 
ed and intend to extend their excavations 
so as to enable them to draw ofC the water 
from the lake six feet below its former low- 
water level. What he seeks to accomplish is, 
to restore the flow of water from the lake and 
in the river to its former state, and to pre- 
serve it in that condition. Looking at the 
answer of the respondents, it is obvious that 
they deny the whole case made in the bill 
of complainant. They deny that the com- 
plainant is seized and possessed of one 
twelfth part of the water power of the riv- 
er on the Laconia side, and in fact deny 
that he owns any part of the dam, or any 
right in the water power, except a restrict- 
ed easement authorizing him to draw and use 
a certain limited quantity of water equal to 
one half of the quantity sufficient to carry 
the wheels to operate a trip-hammer, grind- 
stone, and bellows, or equal to one half the 
water in the flume described in the answei', 
and in respect to that easement they express- 
ly deny that they have ever interfered with 
the same, or in any manner Injured his 
mUl pilvilege or water power. Beyond ques- 
tion, therefore, the case is one where the 
whole ground of reUef set up in the bill of 
complaint is expressly controverted and de- 
nied by the answer. Under these circum- 
stances, it is insisted by the counsel for the 
respondents that the case is not one where 
this court sitting as a court of equity can 
properly take jurisdiction, but that the ju- 
risdiction must be declined for the want of 
equity in the bill. la regard to private nui- 
sances. Judge Story says: "The interference 
of courts of equity is undoubtedly founded 
upon the ground of restraining irrei)arabl6 
mischief, or of suppressing oppressive and in- 
terminable litigation, or of preventing mulH- 
plicity of suits, and he well remarks that it 
is not every case that will furnish alright 
of action against a party for a nuisance 
which will justify the interposition of courts 
of equity to redress the injury or remove the 
annoyance. But there must be such an in- 
jury as from its nature is not susceptible of 
being adequately compensated by damages 
at law, or such as, from its continuance or 
permanent mischief, must occasion a con- 
stantly occun'ing grievance which cannot be 
otherwise prevented but by an injunction." 
2 Story, Eq. Jur. (7th Ed.) p. 230, § 925; 
Georgetown v. Alexandria Canal Co., 12 Pet. 
[37 U. S.] 98. 
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, Irreparable injury, actual or threatened, 
is not alleged in this case, and there is noth- 
ing in the nature of the grierance or the 
proofs exhibited to warrant the conclusion 
that any such consequences are likely to flow 
from its continuance. "Courts of equity will 
interfere by injunction," says Shepley, J., in 
Porter T. Witham, 17 Me. 29i, "where the 
party has long, and without interruption, en- 
joyed a right which has been recently in- 
jured, or which is in danger of being injured 
or destroyed;" and when, if it has not been 
established by long usage, it has been by a 
judicial decision, but it is not ordinarily to 
determine the right in the first instance that 
chancery hears the case, and then, if found 
to be established, exercises its extraordinary 
power to protect it Chancery interference, 
In the first instance, rests on the principle of 
a clear and certain right to the enjoyment 
of the matter or thing in question, and an in- 
jurious interruption of that right, which on 
just and equitable grounds ought to be pre- 
veiited. Morse v. Machias Water-Power & 
Mill Co., 42 Me. 119. Accordingly it has been 
well held that it must be "a strong and mis- 
chievous case of pressing necessity," or the 
right must have been previously established 
at law, to entitle the party to call to his aid 
the jurisdiction of a comrt of. equity. Van 
Bergen v. Van Bergen, 3 Johns. Ch. 282; 2 
Eden, Inj. per Waterman, 269; Gardner v. 
Village of Newburgh, 2 Johns. Ch. 165; Reid 
v. Giffiord, 6 Johns. Ch. 19; 2 Story, Eq. Jur. 
(7th Ed.) § 924a. If the thing sought to be 
prohibited, said Lord Brougham in Earl of 
Eipon V. Hobart, 3 Mylne & K. 169, is in itself 
a nuisance, the court will interfere to stay ir- 
reparable mischief without waiting for the 
result of a trial at law; but where the thing 
sought to be restrained is not unavoidably 
and in itself noxious, but only something 
which may, according to circumstances, 
prove so, then the court will refuse to inter- 
fere until the matter has been settled at law. 
Where the title or injury is doubtful or dis- 
puted, or where the injury is slight and in- 
considerable, courts of equity are disinclined 
to interfere. Whittlesey v. Hartford, P. & 
F. B. Co., 23 Conn. 421; Adams, Eq. 487, note. 
Mr. Angell concurs with Judge Story, that 
the interference of coiu-ts of equity by injunc- 
tion in matters of private nuisance is founded 
upon the ground of resti-aining irreparable 
mischief, or of suppressing oppressive and in- 
terminable litigation, or of preventing a mul- 
tiplicity of suits; and he affirms that they 
will interfere in those cases only, as a gen- 
eral rule where the right of the party com- 
plaining is clearly established, and the in- 
jury which- he must necessarily sustain is of 
such a nature that no adequate compensation 
can be afforded by damages, unless when 
delay itself would be wrong. Ang. Water 
Courses, § 444; 3 Daniell, Ch. Prac. 1858; 
Wynst^3iley v. Lee. 2 Swanst. 334; Whit- 
church T. Hide, 2 Atlc 391; Coalter v. Hun- 



ter, 4 Rand. [Va.] 58; Gates v. Blincoe, 2 
Dana, 158. No remedy whatever exists in 
equity for a public nuisance, says Mr. Justice 
Woodbury, in Irwin v. Dixion, 9 How. [50 
IT. S.] 27, unless the individual has suffered 
some private, direct, and material injury be- 
yond the public at large, as well as damages 
otherwise irreparable. In cases of injury to 
individual rights by obstructions or supposed 
nuisances, the same learned judge says that 
an injunction is still less favored, and finally 
adds that when the right or title to the place 
in controversy, or to do the act complained 
of, is doubtful and explicitly denied in the 
answer, no permanent or perpetual injunction 
will usually be granted tiU a trial at law is 
had, settling the contesting rights and inter- 
ests of the parties. Where the thing sought 
to be prohibited is in itself a nuisance, or 
where from its position as exhibited in the 
proofs it is necessarily such, and there is no 
doubt or controversy about the right of the 
complaining party, or the nature and extent 
of the injury, a different rule prevails. Penn- 
sylvania V. Wheeling Bridge Co., 13 How. [54 
U. S.] 567. But where the evidence to estab- 
lish the right is conflicting, and it is doubt- 
ful whether any appreciable injury has been 
suffered, chancery will not interfere until the 
rights of the parties are settled at law. 
Brown's Case, 14 Ves. 415; Weller v. Smeaton, 
1 Cox, Ch. 102; Attorney General v. TJtica 
Ins. Co., 2 Johns. Ch. 371; Dana v. Valentine, 
5 Mete. [3iTass.] 14; Ingraham v. Dunnell, 
5 Mete .[Mass.] 126. To authorize an injunc- 
tion there should be not only a clear and pal- 
pable violation of the rights of the com- 
plainant, but the rights themselves should be 
certain, and such as are capable of being 
clearly ascertained and measured. Olmsted 
V. Loomis, 6 Barb. 160. All of these cases, or 
nearly all of them, proceed upon the ground 
that equity jurisdiction is not to be entertain- 
ed in cases like the present, unless the right 
of the complainant is clear and well defined, 
nor tmless there is danger of irreparable in- 
jury from the continuance of the nuisance, 
or unless where the right is clear, and the 
injury certain, an injunction is necessary to 
prevent a multiplicity of suits, or to suppress 
oppressive or interminable litigation. One 
suit at law will probably determine the na- 
ture of the complainant's rights and the ex- 
tent of his injuries, and if, when that deter- 
mination is made, the respondents fail to re- 
spect those rights, it will then be competent 
for the complainant to seek the interposition 
of a court of equity. Having come to this 
conclusion, no opinion will be expressed upon 
the merits of the controversy, except to say 
that the facts of the case as well as the 
pleadings clearly bring it within the rule 
requiring the court to decline jurisdiction un- 
til the rights of the parties are settled at law. 
Bill dismissed. 

[On appeal to the supreme conrt, the decree 
of this court was affirmed; 2 Black (67 TJ. S.) 

545.] 
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Case ]Sro. 10,753. 

THE PARKERSBURGH. 

[5 Blatchf. 247; 1 2 Int. Rev. Rec. 63.] 

Circuit Court, S. D. New York. Aug. 22, 1865. 

Collision — Competexct of Lookout — Pkoper 

Place — Lights — Appoetiossiest op 

Damages — Costs. 

1. The officer in charge of the navigation of 
a vessel is not a competent lookout. 

2. The pilot house is not the proper place for 
a lookout. 

3. A sailing vessel which discovers a steamer 
approaching her at night ought to exhibit a 
light, or she will be held in fault if a collision 
occurs between her and the steamer. 

[Cited in The City of Savannah, 41 Fed. 893, 
894.] 

4. Damages apportioned, because both vessels 
were in fault. 

5. Both parties having appealed, and the de- 
cree being affirmed, no costs of appeal were al- 
lowed to either party. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed in the district 
court, by the owner of the sehoonej* J. R. 
Price, against the steamer Paxkersburgh, to 
recover damages for a collision which occur- 
red between the two vessels, on the morning 
of the 10th of April, 1859, before day light, 
some eight miles below Barnegat, on the 
coast of New Jersey, and three or four miles* 
from shore. The district court decreed tihat 
both vessels were in fault, and apportioned 
the damages [case tmreported], and both par- 
ties appealed to this court 

Daniel D. Lord, for libellant. 
John E. Parsons, for claimant. 

NELSON, Circuit Justice. The steamer 
was on her way from New York to Balti- 
more; the schooner from Brandywine, Dela- 
ware, to New Haven. The night was some- 
what cloudy, and the weather hazy. The 
moon, which had shone through the clouds, 
was about setting at the time of the collision. 
The wind was light, so that the schooner had 
very little motion in the water. There was 
no light exhibited on the schooner, though 
she had seen the steamer several miles before 
the accident. 

The steamer was in charge of the second 
mate, and his watch consisted of himself and 
two hands, one of whom was at the wheel, 
and the other on deck as a lookout. At and 
before the collision, the lookout had been sent 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



to a house at the stem to get the line ready 
to throw the lead, and was thus engaged at 
the moment it occurred. The only lookout at 
the time was the second mate, who was in 
the pilot house, and had the care and man- 
agement of the navigation of the vessel. 
This pilot house was between forty and fifty 
feet from the bow of the steamer. 

I have frequentiy held, that the officer in 
charge of the navigation of the vessel is not 
a competent lookout, as his various duties, as 
officer of the deck, are incompatible with the 
undivided attention exacted of a lookout in 
the discharge of duty; and, also, that the pilot 
house is not the proper place for the lookout. 
I think it clear, therefore, for these reasons, 
that the steamer was in fault 

I also think the schooner was in fault for 
not showing a light, especially after discov- 
ering the steamer, which the hands saw was 
approaching them. 

I concur, therefore, with the court below, 
that the damages should be apportioned, and 
affirm the decree. No costs are allowed 
either sid^ as each party has appealed. 



Case IS'o, 10,754. 

In re PARKES et al. 

[10 N. B. R. (1874) 82.] i 

District Court E. D. Michigan. 

Bankruptct — Amendment op Proof bt Oheik 

ITOR— SeCUKITT — DrSCBBTION OF CoURT — 

Ekkok Tainted with Fbaxjd- 

1. A party, holding security^ proved aa an un- 
secured creditor, after receiving a dividend, 
moved to amend his proof, because of his ignor- 
ance of the law at the time of first proving his 
claim. Hdd, the bankrupt court possesses dis- 
cretionary power as to allowing proofs of debt 
to be amended. 

[Cited in Re Baxter, 12 Fed. 75.] 

2. This power will generally be exercised in 
cases of mistake or ignorance either of fact or 
law, in the absence of fraud, when all parties 
can be placed in the same position they would 
have been if the error had not occurred. 

3. Where the error is tainted with fraud, 
however slight, and all parties cannot be placed 
in the same position as if the error had not o"e- 
curred, the court will allow the burden to fall 
upon him who committed the error rather than 
upon the innocent. 

4. A secured creditor may vote for assignee on 
so much of his debt as is unsecured, where the 
security applies only to a specific portion of his 
debt 

[Cited in Re Hunt Case No. 6,884.] 

On the petition of Moore, Poote & Co., 
creditors, for leave to amend their proof of 
debt, the answer of Edward E. Kane, as- 
signee, and proofs. These creditors, who were 
wholesale dealers in groceries in Deti-oit, 
proved a debt against the estate for upwards 
of four thousand nine hundred dollars, being 
a ledger balance against the bankrupts 
[John F. and Charles R. Parkes] at the time 
of the bankruptcy, growing out of a long 

1 [Reprinted by permission.] 
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course of dealing between the parties; one 
thousand dollars of this indebtedness "was 
secured by a mortgage given by the bank- 
rupts upon' certain land in Iosco county in 
this state. No mention of this security was 
made in the proof of debt, and the debt was 
proven as an entirely unsecured debt, and 
the creditors have received a dividend there- 
on accordingly. The land covered by the 
mortgage has been sold by the assignee, 
subject to the mortgage, for more than the 
incumbrance, and he has received the surplus 
of the purchase-money after deducting the 
amoxmt then appearing to be due upon the 
mortgage for principal and interest This 
being the state of the case, Sloore, Foote & 
Co. now ask leave to amend their proof of 
debt so as to set up the aforesaid mortgage, 
on the ground that they were ignorant of 
the legal necessity of setting up the same 
when they made their original proof of debt. 
This is opposed by the assignee. 

Meddaugh & Driggs, for petitioner. 
Edward E. Kane, assignee, in person, op' 
posed. 

LONGTEAR, District Judge (after stating 
the facts as above). The, court undoubtedly 
possessed the power, in its discretion, to al- 
low proofs of debt to be amended; and in 
cases of mistake or ignorance, whether of 
fact or of law, will generally exercise that 
power in the absence of fraud, and when all 
parties can be placed in the same situation 
they would have been in, if the error had 
not occurred, and where Justice seems to de- 
mand that it should be done. In re Brand 
[Case No. 1,809]; In re Montgomery [Id. 9,- 
730]; In re Clark [Id. 2,806]; In re Jaycox 
[Id. 7,242]; In re Hubbard [Id. 6,813]. But 
where the proceeding is in any manner taint- 
ed with fraud, or where the creditor has 
gained any permanent advantage by tfie 
omission, or the estate has been permanent- 
ly injured thereby, the creditor guilty of 
such omission will be left where his own act 
has placed him. Stewart v. Isador [5 Abb. 
Prac. (N. S.) 68]; In re Jaycox, supra. 

That proof of debt as unsecured, is prima 
facie an extinguishment of any security held 
for the same, and that the same may ripen 
Into a conclusive extinguishment, is too well 
settled under our act as well as under the 
English act, to need discussion here. See 
Stewart y. Isador, supra, where the author- 
ities up to that time, English and American, 
are collected; also, In re Bloss [Case No. 
1,562], and cases cited. And that such 
would be the ultimate efEect of the proof of 
debt in this case if not amended, does not 
admit of doubt The simple question, there- 
fore, Is, whether this is a case in which the 
courf^ In its discretion, will allow that effect 
to be avoided by allowing the proof of debt 
to be amended as prayed. 

That Moore, Foote & Co. did not intend to 
relinquish the security in question, I think 
Is amply apparent from the proofs, and that 
18FED.CAS. — 75 



no fraud on the other creditors was intend- 
ed, and that mention of the security was 
omitted in the proof of debt by a want of 
knowledge of what the law required in that 
respect, is equally apparent. The member 
of the firm who made the proof was certain- 
ly very careless in subscribing and swearing 
to the proof of debt with the ordinary state- 
ment in it that the firm held no security, 
without obsei'ving it, and for which he ought 
not to be entirely excused; but that he did 
not observe it, or if he did that it did not at- 
tract his attention as being contrary to the 
fact, fully appears from his testimony. 
Aside from this circumstance, and I am not 
prepared to hold that it is alone sufficient to 
deprive the firm of any relief they might 
otherwise be entitled to, I think this case 
one in which justice requires that the cred- 
itors should be allowed to amend their proof 
of debt so as to avoid the loss of their se- 
curity, unless the matter has arrived at a 
stage in which such a course must result in 
injury to others. 

The only ground upon which it is contend- 
ed injustice to others would result from al- 
lowing the amendment Is, that Moore, Foote 
& Co. have received a dividend upon their 
entire debt, including that which was se- 
cured. That would be a valid objection if it 
could not be remedied at the same time the 
amendment should be allowed. But such is 
not the cas6; the matter is not yet closed, 
and there is at least another dividend yet to 
be made. Therefore, by making it a condi- 
tion of the right to amend, that they shall 
refund to the assignee so much of the divi- 
dend received by them as was applicable to 
that portion of the debt which was secured, 
with interest, and pay the costs of this pro- 
ceeding, equal Justice will be done to all con- 
cerned. It does not appear whether Moore, 
Foote & Co. appeared at the first meeting of 
creditors and voted for assignee or not, and 
no complaint is made on that account But 
even if they did so appear and vote, the only 
complaint that could be made in this case 
would be that they voted on too large an 
amount, and that such vote affected the re- 
sult if such was the casej because, if the 
fact of the security had been stated in the 
proof of debt the secured portion of the debt 
only would have been rejected, and they 
would have been allowed to vote as general 
creditors for the residue. This is a case in 
which a specific portion or amount of the debt 
is secured, and therefore not like a ease in 
which the security covers the entire debt, 
but is insufficient in amount In this case 
the debt secured can be separated from the 
entire debt at once. In the other it could 
not be, and the creditor could not be admit- 
ted to take part and share in the proceed- 
ings, until the security had been realized in 
one of the modes prescribed by section 20 of 
the act, and the residue thus determined. 

An order must be made allowing Moore, 
Foote & Co. to file an amended proof of debt 
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as prayed, on condition that they first repay 
to the assignee such portion of the dividend 
received by them applicable to the portion or 
amount of their debt secured by the afore- 
said mortgage, to be computed and ascer- 
tained by the register in charge of this mat- 
ter, and also the costs of this proceeding, in- 
cluding a solicitor's fee of twenty dollars, to 
be taxed; and further directing, that upon 
such amended proof being made, the amount 
of their debt, as heretofore proven, be abat- 
ed by deducting therefrom the amount which 
theassignee received, less the price for which 
he sold the mortgaged property on account 
of the mortgage, to be ascertained and de- 
termined by the said register; and that the 
said Moore, Foote & Co. be admitted as gen- 
'ei*al creditors for, and hereafter be entitled 
to receive dividends upon, the residue only 
of their aforesaid debt, after such abate- 
ment shall have been made. 

[NOTE. The bankruptcy of J. F. and G. E. 
Parkes was again before the court in an action 
by Edward E. Kane, assignee, against William 
.Tenkinson, to recover certain moneys paid by 
the bankrupts to Parkinson. Case No. 7,607. 
The assignee also brought trover against Delos 
E. Rice to recover certain lumber and other 
property. Id. 7,609.] 



Case No, 10,755. 

PAE.KES et al. v. AiDRIDGE et al. 

[27 Pittsb. Leg. J. 15; 2 N. J. Law J. 233.] 

Circuit Court, D. New Jersey. 1879. 

JuKisnicTioN— Alies— Will— iNJUKOTioN. 

1. The United States court has jurisdiction as 
a court of equity, concurrent with the orphans' 
court, to compel an executor to settle_^ his ac- 
counts and give security, but it cannot interfere 
with a suit already begun in the orphans' court 
for the same purpose. 

2. An alien is entitled to come into this court 
for the construction of a will, and, as incidental 
to this, may compel the settlement and distribu- 
tion of the estate according to the views ex- 
pressed by the court. In a suit brought by 
aliens in this court for the construction of a will, 
an injunction -fras issued to restrain the execu- 
tor from distributing the estate, the injunction 
not to interfere with proceedings already taken 
in the orphans* court to remove the executor for 
neglecting to give security according to the order 
of that court. 

On bill. 

S. B. Ransom, for complainants. 
John Whitehead, for defendant McClel- 
land. 
Theo. Ryerson, for defendant Aldridge. 

NIXON, District Judge. On filing the 
original bill in this ease by certain devisees 
for the construction of the will of Richard 
Parkes, deceased, late of the county of Es- 
sex, an application was made for an in- 
junction pendente lite, restraining the ex- 
ecutor, and the defendant Sarah Jane Mc- 
Clelland, from selling or incumbering any 
portion of the estate of the testator, and 
from paying, demanding, or receiving any 



of the proceeds of the sales of the real es- 
tate. Pending this motion, a supplemental 
bill was filed, setting forth, in substance, 
that the defendant Sarah Jane McClelland 
was proceeding in the orphans' court of the 
county of Essex to cite the said defendant 
Thomas Aldridge to a settlement of his ac- 
counts as executor, and asking the court to 
restrain the parties from any further pro- 
ceedings in the premises in said orphans' 
court until the termination of the suit in 
this court 

Upon the hearing it appeared that Sarah J. 
McClelland was a devisee and legatee un- 
der the said will; that the will was duly 
proved in the orphans' court of the county 
of Essex, on the 10th of March, 1873, and 
that Thomas Aldridge was the sole execu- 
tor; that long before any bill was filed in 
this court, to wit, on the 29th of JanuaiT, 
1878, the said Sarah had petitioned the or- 
phans' court setting forth that the said Al- 
dridge had failed to make any settlement or 
render any account of his acts as executor, 
and that he was insolvent, and praying that 
he might be compelled to settle and give 
proper security to the ordinary for the faith- 
ful ffiscecution of his trust, as required by the 
laws of the state; and that the recent mo- 
tion to revoke the letters testamentary here- 
tofore granted to him was a mere continu- 
ance of these pending proceedings, and grew 
out of refusal or neglect to execute the 
bond with approved security, as the or- 
phans' court had ordered to be done, before 
any proceedings were begun in this court. 
Sections 118 and 119 of the orphans' eom-t 
act (Revision N. J. p. 778) gave to that court 
jurisdiction of the subject-matter, and the 
actor in thes'e proceedings was simply seek- 
ing to secure her rights there when liie oth- 
er devisees of the will filed their bill here. 
It Is undoubtedly true that this court, irre- 
spective of the state statutes, has a concur- 
rent jurisdiction, and could afEord the same 
relief that was sought for in the orphajis* 
court proceedings. Howard v. Howard, 16 
N. J. Eq.. 486. But that court having first ac- 
quired the jurisdiction, any interference with 
the parties by this court would not only be 
contrary to the comity, but against law. 
The plaintiffs in the pending suit being 
aliens, they are entitled to come here for a 
construction of the will and, as incidental 
to this main question, may compel the set- 
tlement and distribution of the estate in ac- 
cordance with the views of the court as to 
the construction of its provisions. Rev. St. 
§ 629. As It appears from the account filed 
in the orphans' court, and exhibited in the 
pleadings here, that the executor has acted 
heretofore upon an erroneous interpretation 
of the will, and made expenditures Incon- 
sistent with the obvious intent of the testa- 
tor, a provisional injunction may issue, re- 
straining the executor from paying, and the 
devisee Sarah Jane McClelland from de- 
manding or receiving, any further moneys 
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from the estate, until the further order of 
the court; but such injunction is not to be 
construed as an attempt to interfere with 
the' proceedings in the orphans' court of the 
county of Esses, touching the removal of 
the executor for refusing or neglecting to 
obey the order of that court, to give securi- 
ty for the faithful performance of his duty 
as executor under the will of the testator. 

[For a hearing on bill for account and other 
relief, see 8 Fed. 220J 



Case "No. 10,755a. 

The PARKHILL.i 

District Court, E. D. Pennsylvania. July 23, 
1861. 

Civil Wah— Sdspension of Courts op Justice — 
Prize — Restitution. 

1. When, through civil war against an estab- 
lished government, its courts of justice are 
closed in certain districts in which its laws can- 
not he enforced peaceably, hostilities for the 
restoration of its authority may be prosecuted 
in such modes as are lawful in foreign wars 
against public enemies. 

2. When, in the prosecution of such hostili- 
ties, a naval capture has been made of a mer- 
chant vessel, which is afterwards libeled as 
prize, no resident within such hostile district 
can sustain a proprietary claim of restitution. 

[Cited in The Amy Warwick, Case No. 341; 
The Haawatha, Id. 6,451.] 

In admiralty. 

CADWALADER, District Judge. In De- 
cember last, a convention of delegates, whose 
election had been provided for by the legis- 
lature of South Carolina, proclaimed her in- 
dependence of the constitutional government 
of the United States. This revolutionary at- 
tempt has been followed by similar acts of 
such conventions in 10 other states. The 11 
states are contiguous. A revolutionary con- 
stitutional confederation has been organ- 
ized in them, under the usurped authority of 
these conventions, with a co-operation or ac- 
quiescence of those administering the former 
state governments. Incidental hostilities 
against the United States, including the cap- 
ture of some of their forts, have been follow- 
ed by organized opposing hostilities, and 
eounterhostillties on so large a scale that 
the present proportions of the contest resem- 
ble those of a general war. la the prosecu- 
tion of the naval hostilities on the part of 
the United States, one of their frigates, on 
the 12th of May last, off Charleston, S. C, 
captured this vessel, then on a voyage from 
Liverpool to Charleston. She was brought 
for adjudication into this district, where a 
libel praying her condemnation as a prize 
has been filed on behalf of the United States. 
The material averments of the libel, which 
is more special in its form than has been 
usual in prize eases, are that she attempted 

1 [Not previously reported,] 



to violate the blockade of Charleston, and 
that she is the property of insurgents, trait- 
ors, and public enemies. If she is confiscable 
on the latter ground, the question of block- 
ade will not arise. A claim, with a prayer 
of restitution, has been exhibited on behalf 
of her alleged proprietors, who are described 
in the claim as of the city of Charleston, in 
the state of South Carolina, and citizens of 
the United States. They are thus, by their 
own showing, commercial residents of South 
Carolina. The question which thus arises, 
independently of that of the blockade, is 
whether, in the present hostile relation of 
South Carolina, a resident of that state can 
sustain a proprietary claim of restitution in 
a prize court of the United States. 

The points upon which this question de- 
pends are to be ascertained, not from rea- 
sons which may have been assigned or opin- 
ions entertained, by the naval captors, nor 
from orders which they may have received 
from the president or from the navy depart- 
ment, nor from the president's proclama- 
tions, but from the allegations and proofs iu 
the cause according to the rules of proceed- 
ing of the court. One of the purposes of 
naval warfare is to diminish the power of hos- 
tile governments or of other hostile organ- 
izations by the indiscriminate maritime cap- 
ture of the private property of all persons 
residing in places within hostile dominion or 
in permanent or temporary hostile occupa- 
tion. The capture and confiscation of such 
property, by destroying, or suppressing the 
maritime trade of such places, diminishes 
their wealth, and thus reduces the power of 
their hostile rulers. The liberation of the 
property when captured, whether the indi- 
vidual residents who owned it are personal- 
ly well or ill affected in feeling towards the 
government of the captors, would restore its 
value in wealth to the hostile place. In prize 
courts, therefore, the property of every such 
resident, when captured at sea, has usually 
been regarded as confiscable. 3 C. Rob. 
Adm. 18, 26-28, and Append. B, p. 8. The 
rule applies, though he may owe a duty of 
allegiance to the captor's government, and 
may, while in the hostile place have been 
perfectly loyal in his own feeling and con- 
duct. After the declaration of war against 
Kngland in 1812, a citizen of the United 
States residing in England, before any 
knowledge of the war, shipped merchandise 
for the United States which, having been 
captured on the voyage, was condemned as 
prize. The supreme court said: "Although 
he cannot be considered as enemy, in the 
strict sense of the word, yet he is deemed 
such with reference to the seizure of so 
much of his property, concerned in the trade 
of the enemy, as is connected with his resi- 
dence. It is found adhering to the enemy, 
although not criminally so unless he engages 
in acts of hostility." The Venus, 8 Craneh 
[12 U. S.] 280. If, on receiving information 
of the war, he had returned to the United 
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States, leaving in England merchandise 
bought by him before the war, and it had 
afterwards been shipped for transmission to 
him, it would, if captured on the voyage, 
have been confiscable as English property. 
This appears from the Case of Escott, 1 Bos. 
& P. 349, 350, in the note; 1 C. Rob. Adm. 
203; 8 Dum. & E. [8 Term R.] 557; 16 Johns. 
459, 460; The Lady Jane, 1 C. Rob. Adm. 
202; 8 Dum. & E. [8 Term R.] 557. Those 
predatory maritime hostilities which the law 
of war sanctions could not be prosecuted 
with effect if this rule were not applied with 
inexorable rigor. 

It has been thus applied, with regret, in 
cases of the temporary hostile occupation of 
places by an invading force and in other 
cases of hardship, where the intentions of 
the parties were such as might have entitled 
them to indulgence. Duiing the war of our 
Independence, in the course of the hostili- 
ties between France and England, some of 
the British West India possessions, including 
Grenada, were captured by the French, and 
held by them under temporary subjection. 
The hope constantly entertained by the Brit- 
ish public and by the islanders, who were 
"still British in principle and affection, and 
many of them by actual residence," was that 
these islands would soon revert to the Brit- 
ish dominion. The previous British monop- 
oly of their trade, under the restrictive co- 
lonial system, had made them dependent up- 
on Great Britain for supplies of absolute ne- 
cessity. The French partiality for their own 
islands induced them to withhold such sup- 
plies. In this necessitous condition of the 
sufferers, the question stated in an English 
prize court was "whether it was so unlaw- 
ful for a British subject to send supplies to 
the British plantations in the Grenada Is- 
lands, whilst under the misfortrme of a tem- 
porary subjection to the French, as that a 
confiscation of the supplies so sent shoxild be 
the just and legal consequence of his mis- 
conduct." An intended supply of provisions 
owned in and shipped from Ireland, having 
been captured on the voyage, this question 
was answered in the affirmative. The Brit- 
ish privy council affirmed, on appeal, a sen- 
tence confiscating the cargo as constructive- 
ly French property, notwithstanding its ac- 
tual Irish ownership. The Bella Guidita, 1 
O. Rob. Adm. 207-209; Id. 210, note; 8 Durn. 
& E. [8 Term R.] 559; 16 Johns. 460. See 
[U. S. V. Rice] 4 Wheat. [17 U. S.] 254; TJ. S. 
V. Hay ward [Case No. 15,336]; Fleming v. 
Page, 9 How. [50 U. S.] 615; 1 Dod. 451. 
The result would, of course, have been the 
same if the cargo had, when shipped, been 
owned by the parties in Grenada whose 
wants were to have been supplied, and this 
though they had, in affection, been the most 
loyal subjects of the British crown. The 
Hoop, 1 C. Rob. Adm. 98; The Lady Jane, 
Id. 202. If during an organized hostile con- 
test like the present, against an establish- 
ed government, rules of decision different 



from those which have been stated prevailed 
in the prize courts of such a government, it 
could not effectively prosecute maritime hos- 
tilities to suppress rebellion or insurrection. 
The question is, whether any different rules 
of public law determine the question of con- 
fiscability during such a contest. 

In this contest, the purpose of the revolted 
Confederates is to establish their independ- 
. ence of the constitutional Union, and the pur- 
pose of the United States to maintain this 
Union inviolate. The states which compose 
the constitutional Union are not, with refer- 
ence to it, either foreign or independent states. 
The several states are, it is ti'ue, independent 
of one another. They are also iadependent 
of the government of the United States, ex- 
cept for such pm^poses as the constitution 
specifies. But, for all the specific purposes 
for which it was adopted, the states are, with 
reference to the United States, dependent and 
subordinate, and not foreign, states. In the 
constitution, the word "foreign," occurring in 
five clauses of the original instrument, and 
once in the amendments, is always used in 
such a sense as to exclude its applicability 
to a state of the Union, or to anything apper- 
taining to one. The states, therefore, though 
for some purposes foreign to one another, are 
for all national purposes embraced in the 
constitution imited under a government which 
is both independent and supreme [Fletcher v. 
Peck] 6 Cranch [10 U. S.] 136; [Cohens v. 
Virginia] 6 Wheat [19 U. S.] 381; [English 
V. FoxaU] 2 Pet [27 U. S.] 590; [State of 
Rhode Island v. State of Massachusetts] 12 
Pet [37 U. S.] 720; [Ablemau v. Booth] 21 
How. [62 U. S.] 517. 

The contest is thus an internal war, as 
distinguished from one of those hostile con- 
tests between established and mutually rec- 
ognized governments which axe called foreign 
wars. The several acts which, in the re- 
spective conventions of the revolted states, 
instituted the revolutionary movement, have 
been called "ordinances of secession." The 
states in which these ordinances of attempted 
secession were promulgated have also been 
called "seceded states." These phrases might 
mislead if the revolutionary character of the 
movement called "secession" were excluded 
from its definition. The phrase "a seceded 
state" might then imply that the attempted 
secession had been consummated, either in 
fact or in law. A careless use of the phrase 
"right of revolution" has often confounded its 
meaning and that of the phrase "power of 
revolution." A revolution must have been 
con'ummated as an act of power before the 
question of its rightfulness can be judicially 
considered. Therefore, the result alone of 
this intestine war is to determine whether 
the power exists. Its existence or nonexist- 
ence appears to be the sole question in the 
contest Even governments which " are not 
parties tu such a contest cannot, without vio- 
lating rules of public law, recognize the ex- 
istence of a right of revolution in any case- 
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in which its assertion has not already been 
sustained t>y a sufficient power to vindicate 
and establish it effectively. [Luther v. Bor- 
den] 7 How. [48 U. S.] 1. If the authority of 
an established government has been suspend- 
ed in a part of its territory by insurgents, 
who have temporarily substituted a revolu- 
tionary government in it, other governments 
which are not parties to the contest cannot, 
without a breach of international decorum, 
declare precipitately that the case is that of 
civil war, as distinguished from rebellion or 
unorganized war. But if civil war, in truth, 
is its legal character, such other governments 
may lawfully treat the revolted insurgents, 
not as mere pirates or outlaws, but as enti- 
tled in the war to the same immunities as or- 
dinary belligerents in a foreign war. This 
was done by the government of the United 
States in the case of the revolted Spanish 
American colonists, when the proper time for 
deciding upon it arrived. But, in cases of 
revolutionary civil war, governments not par- 
ties to the contest cannot, without violating 
the rules of public law, institute conventional 
or diplomatic or other friendly relations with 
revolutionary governments until their per- 
manence has been established, either through 
theur complete belligerent success, or through 
the old government's acquiescence or contin- 
ued inaction or hopeless belligerent feeble- 
ness. Under this head of diplomacy, many 
complicated questions between the represent- 
atives of superseded powers and foreign gov- 
ernments have arisen. But such disputable 
questions do not arise in judicial tribunals of 
the former governments. Neither the power 
nor the right of revolt against a government 
can be asserted in its own courts. In Eng- 
land, the didactic essays and forensic argu- 
ments in support of the revolution of 16S8 
have been based upon its consummation as 
well as upon its asserted justice. The judi- 
cial opinions in support of it were, as its 
date, founded entirely upon its consumma- 
tion. The technical reasoning on which they 
rested was, at first if not at last, quite as 
refined as it was practical. A criterion of 
the consummation of a revolution effected by 
the forcible deposition of an English king 
had been that the courts of law within the 
realm were no longer held in his name. The 
death of a king had, under the statute (1 
Edw. VI. c 7), discontinued all pending pro- 
ceedings in these courts (7 Coke, 29, 30). His 
deposition by force had, when consummated, 
the same consequence in this respect as his 
death. Y. B. 10 Edw. IV. foL 13a; 49 Hen. 
VI. pL 1; 1 Bl. Comm. 249. Records in the 
Foedera show that a reigning king, when he 
crossed the sea, had usually deputed a viceroy 
to administer the government of England un- 
til his return; and a record in Bastall, 544b, 
pi. 8 (see Skin. 271) shows that when this was 
omitted the king's absence from the realm 
had, in the discontinuance of process, the 
same effect as his death. When James II., 
in December, 1688, crossed the sea without 
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making any delegation of an authority to 
administer the government in his absence, the 
argument 'of the supporters of the" revolution 
was that, as the courts of justice could not 
be lawfully held, he had abdicated the gov- 
ernment, and that the throne was therefore 
vacant when the new king and queen after- , 
wards accepted the crown. A former crown 
lawyer was afterwards removed by the new 
government from his office for questioning 
the soundness of this argument, and refusing 
to carry it out in one of its practical conse- 
quences. 12 State *Tr. 1269, 12T0. It re- 
ceived the sanction of judicial opinions, and 
was confirmed by declaratory legislation. Skin. 
271; 3 Mod. 252, 253; St. 1 W. & M. c. 4; St 
2 W. & M. c. 1; 3 Lev. 2S3; 2 Vent. 185, 193, 
197. In the next century, our declaration of 
independence and the belligerent success of 
its revolutionary movement established the 
transformation of British colonies into sov- 
ereign states. Our own judicial tribunals, of 
course, dated this change of government from 
the time at which it was proclaimed. But 
British tribunals do not recognize it as hav- 
ing occurred until the subsequent pacifica- 
tion. 

In 1794, in an English court, . composed of 
most eminent judges appointed by a special 
commission, a leading counsel having ob- 
served "that a people had a right to alter 
their government," the court said: "That 
proposition, under certain circumstances, may 
be true; but it ought not to have been intro- 
duced into a court of justice bound to admin- 
ister the law of the existing government and 
to suffer no innovation upon it" 24 State, 
Tr. 1371. The supreme court of the United 
States have often said, in effect that the con- 
sideration of political questions belongs in 
the first instance to other departments of the 
government than the judicial. When such 
questions are not involved immediately in 
the treaty-making power, and are not affected 
by any provision of the constitution, or leg- 
islation of the government, they may, so far 
as its foreign relations are concerned, be de- 
terminable, to some extent, conformably with 
established rules of public law, by the presi- 
dent, through diplomatic intercourse or other- 
wise. But no question as to any political re- 
lation of the government of the constitutional 
Union to one of the states, can be determined 
by the president in any mode or for any pur- 
pose whatever. None of the departments or 
organs of the government can ever lawfully 
recognize the existence of a right in one of 
the states to secede from this Umon independ- 
entiy or distinguishably from a power to con- 
summate such a revolution by hostile force; 
and no question as to the existence of such 
a power, as distinguished from right, can be 
entertained in the judicial or in any execu- 
tive department of the government. To which 
of its departments the consideration of such 
a question, if it should ever arise, might be- 
long, is not the present inquiry. That seces- 
sion, so called, is neither more nor less than 
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attempted, as distinguished from consummat- 
ed, revolution has been sufficiently, shown. 

The foregoing remarks do not suffice to de- 
fine the legal character of the contest in ques- 
tion. It is a civil Tvar, as distinguished from 
such unorganized intestine "war as occurs in 
the ease of a mere insurrectionary rebellion. 
Civil war may occur where a nation without 
an established government is divided into 
opposing hostile factions, each contending for 
the acquisition of an exclusive administi-a- 
tion of her government If a simple case of 
this kind should occur at this day, the gov- 
ernments of nations not parties to the con- 
test might regard it as peculiarly one of civil 
war. As between the contending factions 
themselves, however, neither could easily re- 
gard their hostile opponents in the contest 
otherwise than as mere insurgents engaged 
in an unorganized rebellion. Thus, in the 
language of Sir M. Hale, "every success of 
either party would subject all hostile oppo- 
nents of the conqueror to the penalties of 
treason." A desire to prevent the frequency 
of such a result was the origin of the rule 
of law, that allegiance is due to any peace- 
ably established government, though it may 
have originated in usurpation. The statute 
of 11 Hen. YII. c. 1 (A. D. 1494), excusing 
an English subject who has yielded obedi- 
ence, or has even rendered military service, 
to a ruler who was king in fact, though not 
in law, was declaratory of a previous prin- 
ciple of juuicial decision. Br. Treason, pi. 
10, cites 9 Edw. IV. 12 (should be 9 Edw, 
IV. fol. 1, b, pi. 2); 1 Hawk. P. C. bk. 1, 
c. 17, §§ l(hl6; Fost. Crown Law, 188, 396- 
403; 3 Inst. 7. It has already been stated 
that a king, in whose name justice was ad- 
ministered in the courts of law, was usually 
regarded as in actual possession of the gov- 
ernment. Civil war of another kind occurs 
where an organized hostile faction is con- 
tending against an established government 
whose laws are still administered in all parts 
of its territory, except places in the actual 
military or naval occupation of insurgents 
or their adherents. In such a case, the ques- 
tion has been whether a place in. the actual 
milifery occupation of the revolutionary fac- 
tion, or of its adherents, may, under the law 
of war, be treated by that government as if 
the contest was a foreign war, and the place 
occupied by public enemies. In the case of 
a maritime blockade of such a place, the af- 
firmative of this question was decided in 
England in the year 1836. It had previously 
been so decided by the supreme tribunal of 
marine at Lisbon. 3 Scott, 201; 2 Bing. N. 
C. 781. 

In the opinion of Grotius, Demosthenes 
had, in the case of The Thracian Chersonese, 
corectly stated the rule of public law to be 
that, wherever judicial remedies are not en- 
forceable by a government against its op- 
ponents, the proper mode of restoring its au- 
thority is war. Gro. De Jure B. § 23. The 
opinion of Grotius has given to this case, in 



which the views of Demosthenes prevailed 
at Athens, the force of a modern precedent. 
The Chersonese was a dependency of Athens 
when other parts of Thrace were under the 
dominion of Macedonia. The. city of Cardia, 
in the Chersonese, resisted the Athenian au- 
thority. Deiopeithes, the Athenian com- 
mander in the Chersonese, was prevented 
from reducing the Cardians to submission 
through the interference of Philip of Mace- 
don, then professedly at peace with Athens, 
who sent a military force to their assistance. 
Deiopeithes, considering this measure an act 
of hostility on the part of Philip, at once, 
without waiting for instructions from Athens, 
invaded and ravaged parts of Macedonian 
Thrace. Philip complained to the Athenians 
of this conduct of Deiopeithes. Demosthe- 
nes, in sustaining it, avoided assuming a de- 
fensive position as to the previously intend- 
ed subjugation, by Deiopeithes, of the Car- 
dians, but incidentally justified it upon rea- 
sons which would have sanctioned the prose- 
cution of hostilities against them on the 
same footing as if the war had been, as to 
them, a foreign one. Dismissing from con- 
sideration the charges against persons whom 
the judicial administration of the laws could 
reach, and who might at any time be judi- 
cially prosecuted, he contrasted their case with 
that of those whom the laws could not thus 
reach, saying that attempts to enforce like 
remedies against them would only disorder 
and confuse the administration of the public 
affairs, "Against those whom the laws can- 
not reach," said he, "we must proceed as we 
oppose our public enemies, by levying ar- 
mies, equipping and setting afloat navies, 
and raising contributions for the prosecu- 
tion of hostilities." So an English statesman, 
in a parliamentary debate upon a judicial 
question, said, In the year 1696: "You must 
provide for the government, and when you 
cannot do it by course of law, then armies 
must do It when the courts are shut." 
Speech of Harley, in Fenwick's Case, 13 
State Tr. 706. 

This doctrine is of obvious appllcabillly to 
civil war of a third kind, which occurs where 
the exercise of an established government's 
jurisdiction has been revolutionarily suspend- 
ed in one or more territorial districts, whose 
wiUing or unwilling submission to the revolu- 
tionary rule prevents the execution of the 
suspended government's laws in them, ex- 
cept at points occupied by its military or 
naval forces. The present contest exempli- 
fies a civil war of this kind. It was, also, 
with specific differences, exemplified in the re- 
spective contest which resulted in the inde- 
pendence of the United Netherlands and 
of the United States. 

The particular consideration of the legal 
character of the contest in question may be 
prefaced by a reference to a case in the su- 
preme court of the United States, where, a, 
colHsion having occuiTed between the judi- 
cial powers of the Union and of one of the 
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states, Judge Joliuson, wbo concurred in the 
court's judgment, said: "The general gov- 
ernment must cease to exist whenever it 
loses the power of protecting itself in the 
exercise of its constitutional powers. Force, 
which acts upon the physical powers of man, 
■ and judicial process, wliich addresses Itself 
to his moral principles or his fears, are the 
only means to which governments can resort 
in the exercise of their authority. The for- 
mer is happily unknown to our constitution, 
except as far as it shall he sanctioned hy 
the latter. But, let the latter he ohstructed 
in its progress by an opposition which it can- 
not overcome or put hy, and the resort must 
he to the former, or government is no more." 
[Martin v. Hunter] 1 "Wheat, [14 U. S.] 363. 
Within the limits of two of the states in 
which so-called ordinances of secession have 
been proclaimed, the execution of the laws 
of the United States has not been wholly 
suppressed. They are enforceable in the 
Western judicial district of Virginia, and 
perhaps in the adjacent Eastern district of 
Tennessee. In the other nine states which 
profess to have seceded, deluding South 
Carolina, those laws are not at present en- 
forceable any where. 

The constitution of the United States pro- 
hibits the enactment by congress of a bill of 
attainder, and secures m all criminal prose- 
cutions to the accused the right to a speedy 
public trial by jury of the state and district 
wherein the crime shall have been commit- 
ted, which district must have been previous- 
ly ascertained by law. Therefore, if a trea- 
sonable or other breach of allegiance is com- 
mitted within the limits of one of these nhie 
states, it is not at present punishable in any 
court of the United States. This was practi- 
cally shown in a recent case. V. S. v. Grei- 
ner [Case No. i5,262]. War is, conseauently 
the only means of self-redress to which the 
United States can, in such a case, resort for 
the restoration of the constitutional authority 
of their government. The rule of the com- 
mon law is that, when the regular course of 
justice is interrupted by revolt, rebellion, or 
insurrection, so that the courts of justice 
cannot be kept open, civil war exists, and the 
hostilities may be prosecuted on the same 
footing as if those opposmg the government 
were foreign enemies invadmg the land. 
The converse is also regularly true; so that, 
when the courts of a government are open, 
it is ordinarily a time of peace. But though 
the courts be open, if they are so obstructed 
and overawed that the laws cannot be peace- 
ably enforced, there might, perhaps, be eases 
In which this converse application of the rule 
would not be admitted. 1 Knapp, 346, 360, 
361; 1 Hale, P. G. 347; Co. LItt 249b. 

The present case is one in which the courts 
are in the strongest sense closed. That such 
a war as the present should be restricted in 
the modes of its prosecution within limits 
more narrow than foreign wars, would frus- 
trate its purpose, and place the former es- 
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tablished government on an unequal footing 
with its hostile opponents. The doubt here- 
tofore suggested has been whether the for- 
mer government has not, in such a contest, 
greater belligerent privileges than in a for- 
eign war. By a treaty between England 
and the States General, their merchant ves- 
sels might, when England was at war, carry 
her enemies' goods without their being Uable 
to capture. In the war of American Inde- 
pendence, it was decided in an English prize 
court that this treaty did not exempt the 
ships and goods of rebellious Americans, car- 
ried in Dutch merchant vessels, from confis- 
cabliity. The Aletta, cited 1 Hay & M. 13.2. 



2 During the civil war between the French 
renublic and the revolted negroes of bt. iJo- 
So, the French having been driven out of 
nossession of the principal part of the island, 
ffir lovernmSt prohibited all maritime com- 
SuScltkS with pfaces on its co^^t o<:cupied by 
the rebels, under the penalty of co^ifif cation c^ 
^ssels and carg9es, and afterwards imposed 
the Uke penalty in all cases m which vessels 
Sg to 5r from such places might be captured 
ft Kor, or under sail at a distence of less 
than two feagues from the coast. Merchant v^- 
sels of theTJnited States trading with such 
nlaces. having "been captured at sea at distances, 
?n sSme cisel, of less" and, in others, of more, 
than two leagues from the coast, were ahke con- 
demned in French prize courts. The judges of 
?h?supreme court of the United States, agreed 
in opinion that the French government's an- 
cient sovereignty over the colony, must te con- 
sidered as still subsisting.. That France might 
exercise belligerent rights m the contest, m ad- 
dition to those of her sovereignty, was asserted 
bv Chief Justice Marshall, and denied by no 
other judge. A majority of the. judges ulti- 
mately differed from him in opimon upon the 
question whether, if the above-mentioned acts 
of the French government were to be cpnsia- 
ered, not as belligerent, but as mere municipal, 
regulations, tiie proprietorship of the former 
owners of the vessels and cargoes had been di- 
vested by the judgments of confiscation, where 
the captures had been made more .;man two 
leagues from tiie coast. The majority of the 
court was ultimately of opimon that, whatever 
might have been in this respect the legal char- 
acter of the regulations,^tiie propnetorship had 
been changed by the judgments m these cases, 
as well as in those in which ^e captures had 

i72f[HSagny. ((u^alrlH 293: [Hudson V 
Guestier] 6 Cranch [10 U. S.j 2«1, ^^o. ine 
supreme court of Pennsylvama was afterwards 
of opinion that the property had been changed m 
both cases. Chief Justice Tilghman considered 
the acts of the French republic as not simple 
municipal regulations, but municipal repla- 
tions ''connected with a state of war with re- 
volted subjects," in enforcing which the re- 
public might avail itself of all rights which are 
civen by the law of nations to a Rovernment 
tiius circumstanced." He said: "The govern- 
ment of the United States has taken no part be- 
tween the contending parties. It has never ac- 
knowledged the independence of the revolters. 
We are not at liberty, therefore, to consider the 
island in any other light than as part of the 
dominions of the French republic. But, sup- 
posing it to be so, the republic is possessed of 
tjelUgerent rights, which may be exercised 
acainst neutral nations who carry on commerce 
with the revolters. This is not deniea; but it 
is said that the words of the arrStg prove that 
there was no intention to exercise such rights. 
This argument is not conclusive. Although me 
! French government, from motives of policy, 
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A recurrence to the origin of the jurisdic- 
tion exercised in prize cases will facilitate 
the application of soine other authorities 
which it will be necessary to consider. All 
suits arising from hostile maritime captures 
are called prize eases. In eyery such ease, 
the captor's own government should punish 
his acts when illegal, and vindicate them 
when lawful. His government may become 
answerable for their illegality to the govern- 
ments of injured persons. ' Diplomatic nego- 
tiations and serious international controver- 
sies may result, as often has occurred. For 
these reasons, the causes, modes, and lawful- 
ness of such captures, and all subsequent 
and incidental questions are investigated in 
peculiar tribunals of the captor's govern- 
ment, called under some governments marine 
comts, but in most countries prize courts. 
Their jurisdiction, except as liable to re- 
vision or appeal, is exclusive of that of all 
other courts of their own respective govern- 
ments, and is altogether exclusive of that of 
tribtmaJs of other governments. 2 Doug. 
594; 2 Brown, Pari. Oas. 423; [Williams v. 
Armroyd] 7 Cranch [11 U. S.] 432; [The Ad- 
venture] 8 Cranch [12 V. S.] 226; [Crond- 
son V. Leonard] 4 Ci-aneh [8 IT. S.] 434; [The 
Mary] 9 Granch [13 U. S.] 142, 145. The 
cognizance of prize cases in the courts of the 
United States is not, as in the English courts 
of admiralty, a delegated or dependent au- 
thority, but is an inherent part of their gen- 
eral admiralty jurisdiction. Their prize law 
is, however, administered conformably to the 
practice established in England. The doc- 
trines on both sides of the Atlantic are like- 
wise the same, except in cases in which Eng- 
lish prize courts have, in the opinion of our 
courts, mistaken or misapplied the rules of 
public law. In former wars, few such cases 
have occurred. Though prize courts are 
courts of the law of nations, this law is not 
always understood alike under all govern- 
ments. But, as the supreme court have said, 
the United States having at one time formed 
a component part of the British empire, Eng- 
lish prize law was our prize law, and when 
we separated continued to be our prize law, 
so far as it was adapted to our circumstan- 
ces and was not varied by our legislation. 
[Thirty Hogsheads of Sugar v. Boyle] 9 
Cranch [13 U. S.] 198; [The Venus] 8 Cranch 
[12 U. S.] 284. 

might not choose to make mention of war, yet 
it does not follow that it might not avail itself 
of all rights to which, by the law of nations, it 
was entitled under the existing circumstances, 
under the form of a law made for the regula- 
tion of the trade and commerce of one of its 
colonies. This was the course pursued by Great 
Britain in the Revolutionary War with the 
United States; and it has not been supposed 
that she violated the law of nations when she 
captured and confiscated the vessels of neutrals 
who carried on trade with the United States, in 
whatever part of the ocean they were found by 
her ships of war and cruisers." 3 Bin. 252, 
2.')3. The act of the British government to 
which reference was here made, will be men- 
tioned hereafter in the test. 
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Under the English, as under other Euro- 
pean governments, the king^s council, in his 
name, anciently heard, in times of general 
or partial war, those eases in which his 
own subjects or alleged nonbelligerents com- 
plained of naval captors on account of al- 
leged wrongful spoliation, illegal seizures, 
or other injuries. The royal council enter- 
tained, also, petitions of the captors for the 
condemnation of their prizes. The exer- 
cise of the latter jurisdiction accelerated 
the termination of disputes between captors 
on the one side and their fellow subjects or 
professed neutrals on the other; and, in the 
absence of any known dispute, quieted the 
titles of the captors. When the captures had 
incontestablybeen lawful, the condemnation 
was useful to the captor hy extinguishing 
the right of postliminy, and thus converting 
his military title into a civil proprietaiy 
right. Subsequently, the council of state, 
retaining an appellate and revisory juris- 
diction, delegated an original cognizance of 
prize cases to courts of admiralty, whose 
judges were lieutenants of the admiral. The 
probability that this jurisdiction of the ad- 
miral and his deputies had been to some ex- 
tent exercised before the year 1297 will ap- 
pear by comparing two reports of a case in 
that year of a vessel captured off the Eng- 
lish coast, which are in Selden's note 18, to 
Fortescue, e. 32; and in Fritzherbert, Avow- 
rie, pi. 192. Two eases mentioned in the 
Fcedera,— one iii a document of 19th of 
July, 1343; the other, which was the case 
of The St Salvador, in a document of 29th 
of April, 1357,— show that before the latter 
date the admiralty jurisdiction, in prize cas- 
es was fully established in subordination to 
that of the council, and that its exercise 
was regulated by a recognized international 
maritime law. Lord Mansfield has describ- 
ed the mode In which the jurisdiction was 
afterwards exercised in every war under a 
royal commission to the admiral, and a del- 
egation by him authorizing" the court of ad- 
miralty, and its lieutenant and judge and 
his surrogates, to hear and determine all cas- 
es of capture, prize, and reprisal of ships 
and goods, according to the course of the ad- 
miralty and the law of nations. 2 Doug. 
614. Whether, without any such special 
commission, the jurisdiction in prize cases 
would have been to any extent exercisable 
by that court, under the general commission 
to the admiral and his ordinary delegation 
to the judge, is a question which the mode 
of organization of admiralty courts in the 
United States renders here unimportant. In 
whatever mode the jurisdiction may have 
been delegated in England to the admiral, 
and through him to his court, the royal coun- 
cil did not relinquish their optional right of 
exercising It themselves In the first instance, 
as before. Besides their appellate and an oc- 
casional supervisory jurisdiction, they still 
sometimes took original cognizance of those 
prize cases which involved important affairs 
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of state, particularly such as might compli- 
cate the diplomatic relations of the govern- 
ment. The council were partially relieved 
of this burden by two statutes,— one of the 
year 1353 (St 27 Edw. III. 13); the other of 
1452 (31 Hen. VI. c. 4),— which were inter- 
preted in 1484 as together giving to the chan- 
cellor an original cognizance of complaints 
of maritime spoliations at the suit of either 
subjects or foreigners not hostile, and au- 
thorizing him to decide such cases with or 
without the assistance of any of the judges. 
But these acts did not exclude the council 
from a concurrent original jurisdiction. Let- 
ter in the Foedera of 19th July, 1343, to. the 
king of. Aragon, cited above; Y. B., 2 Rich. 
III. fol. 2, pi. 4; 4 Inst 152; 2 Bulst. 2T; 3 
Swanst 603-606, 662, 664. See, also, 2 Vern. 
592; 1 Ves. Sr. 98; 1 Eden, 130,— which 
three cases were, however, within the gen- 
eral equitable jurisdiction of the chancellor. 

The rule of public law requiring a judg- 
ment of condemnation by a marine or prize 
court, as indispensable to the vesting of an 
ownership of confiscable hostile properly in 
maritime captors, or in their government, has 
been established by the consent of nations, 
upon sound reasons of common interest At 
what precise date this rule acquired its pres- 
ent absolute character is, perhaps, uncertain. 
To recur to the earliest indications of its rec- 
ognition is not necessary. We find its ob- 
servance prescribed and its reason explained 
in an English order in council proclaimed on 
30th July, 1426, which is in the Fcedera, in 
the words, "that no goods captured in any 
manner whatever shall be distributed, dis- 
posed of or sold, at sea, or in any port or 
harbor, at which they may arrive, but shall 
be kept, without breaking of bulk, until the 
royal council or the chancellor of England, 
the admiral of England, or his deputy gen- 
eral for the time being, shall be certified and 
duly informed of the capture, that it may be 
known whether the captured goods are the 
property of enemies or friends." 

This inquiry, whether the subject of cap- 
ture is enemies' property, is always, in tech- 
nical form, the question of confiscability in 
a prize court. "We will see, presently, that. 
In the phraseology of prize law, the designa- 
tion "enemies' property" has a most exten- 
sive technical meaning. Its applicability, in 
the language of prize courts, and in that of 
treaties or statutes, may sometimes be very 
different. Before considering the more en- 
larged meaning of the phrase, we may re- 
mark that in a foreign war a prize court nev- 
er entertain the claim of a person residing in 
a hostile belligerent state as an alleged own- 
er asking restitution of his captured prop- 
erty unless for some special reason which de- 
prives it of a hostile character. Such an ex- 
emption from confiscability as is allowed in 
the case of a cartel, or of a licensed or priv- 
_ lleged vessel or cargo, prevents the claimant 
" from being, in a relative sense, an enemy. 
Except in such peculiar cases, no claim of 
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any citizen or subject of an enemy's country 
can be received; and every resident of a hos- 
tile place or country is regarded, in such a 
court, as a citizen or subject. His property, 
when libeled, at the suit of the captors or 
their government, is condemned, without his 
being heard, as that of an enemy. Nothing 
remains to such a former proprietor but that 
hostile right of postliminy, or hope of re- 
capture, called a mere scintilla juris, which 
every enemy retains until either confiscation 
or pacification. [The Adventure] 8 Cranch 
[12 U. S.] 226. A pacification terminates the 
right of postliminy, vesting in the captors or 
in their government, as against their late 
enemies, an absolute ownership of all cap- 
tured property. Such property, unless the 
treaty of peace provides expressly for its 
restoration, may be subsequently condemned 
([Jecker v- Montgomery] 18 How. [59 U. S.] 
110), but cannot be restored to one who was, 
at the time of capture, an enemy. Thus, on 
a question of mere proprietorship, there can 
be no exercise of the jurisdiction of a prize 
court for the benefit of a party who, in re- 
spect of the captured property, is regarded 
as hostile, because the capture has produced, 
as between the belligerents, a complete di- 
vestiture of his former property. [The Ad- 
venture] 8 Oi-anch [12 U. S.] 226; [The Anne] 
3 Wheat. [16 XJ. S.] 446; 6 0. Rob. Adm. 138; 
1 Dod. 244, 245, 451. 

In the technical, more extended, meaning 
of the phrase "enemies' property," as under- 
stood in prize courts, it includes everything 
captured at sea which is confiscable on ac- 
count of its hostile character, or of its pro- 
prietor's absolute or only relative hostility. 
Sir William Scott said that property of ene- 
mies was "held, in construction and prac- 
tice, to embrace all property liable to be con- 
demned as prize"; adding that, " by fiction, 
or rather- by intendment of law, all property 
condemned is the property of enemies,— that 
is, of persons so to be considered in the par- 
ticular transaction." 5 0. Rob. Adm. 176. 
This phraseology needs no explanation where 
a subject of maritime capture is contraband 
of war. It Is hostile, whatever may be its 
actual ownership. In language borrowed in 
part from Lord Greenville, "If I have wrest- 
ed any enemy's "sword from his hands, the 
bystander who furnishes him with a fresh 
weapon" is more than constructively hostile 
to me. Chief Justice Marshall exemplified 
the doctrine by the case of a search resisted 
(see 5 C. Rob. Adm. 176. and, in the Pcedera, 
the letter of 19th July, 1343, above cited) or 
of an attempt to enter a blockaded port, say- 
ing that. In such cases, "the laws of war, 
as exercised by belligerents authorize a con- 
demnation as enemy's property, however 
clearly It may be proved that the vessel is, 
in truth, the vessel of a friend ([jNIaley v. 
Shattuck] 3 Oranch [7 U. S.] 488)." The lat- 
ter example is one of property only construct- 
ively hostile. 

Judge Story, in delivering an opinion of the 
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supreme caurt, said: "By tlie general law 
of prize, property engaged in an illegal in- 
tercourse "With tlie enemy is deemed enemy 
property. It is of no consequence wlietlier 
it belong to an ally or to a citizen. The ille- 
gal traffic stamps it with the hostile charac- 
ter." [The Sally] 8 Cranch [12 U. S.] 384. 
See [Jeclier y. Montgomery] 18 How. [59 U. 
S.] 114. Judge Washington, in the circuit 
court, said that in England, almost as far 
hack as the decisions of the prize court could 
he traced, the property of a subject engaged 
in trading with enemies had been consid- 
ered as enemies' property, and the owner pro 
hac vice as an enemy. The Tulip [Case No. 
14,234]. This had previously been the lan- 
guage of Sir William Scott (1 C. Rob. Adm. 
219, 220), and nearly the same language was 
afterwards used again by Judge Washing- 
ton, in the supreme court in the ease of The 
Venus, already cited ([The Venus], 8 Oranch 
[12 U. S.] 253). That and other decisions 
which have been mentioned show that, in 
the case of persons owing allegiance to the 
government in whose prize court their cap- 
tured property is prosecuted as hostile, the 
applicability of the designation, "enemies' 
property," may be independent of the ques- 
tion whether they are traitors to their gov- 
ernment. A learned admiralty judge said 
that the same conveyance of intelligence to 
enemies which would hang a spy would con- 
demn a vessel. Stew. Vice Adm, 494. Here 
he had in view the law martial, rather than 
the law of treason. But, in the United 
States as in England, persons owing allegi- 
ance to the government are guilty of trea- 
son when they furnish or attempt to furnish 
enemies of the government with intelligence 
or supplies which may be useful in war. 
Such persons, however, by the law of Eng- 
land, though guilty of a misdemeanor, com- 
mit an offense of no higher grade when they 
engage in commercial intercourse of any Mnd 
with enemies. 2 Bolle, Abr. 173, "Guerre," 
L, pi. 3; 16 Vin. Abr. 598, 599; 12 State Tr. 
789, 799, 809, 811; Lord Hardwicke's note, 
mentioned in 1 Durn. & E. [1 Term R.] 85; 8 
Durn. & E. [8 Term R.] 550; 25 State Tr. 
1426. And see The Elizabeth of Ostend, 1 C. 
Rob. Adm. 202, 203. During the last war 
with England, three acts of congress, of 
which one is expired and the others repealed, 
were passed in order to make specific of- 
fenses under this head indictable in courts 
of the United States. 2 Stat 778; 3 Stat. 
84, 195, 226. Judge Washington remarked, 
with reference to the jurisdiction of Eng- 
lish tribunals, that a prize court would treat 
the property of a subject engaged in mari- 
time trade of either kind as the property of 
an enemy, but "the common law courts 
would treat him personally as a traitor, or 
as guilty of a misdemeanor, as the case 
might turn out" The Tulip [supra]. 

We have seen that the local residence of a 
party may, in a case in which he would oth- 
erwise be thus guilty of a mere misdemeanor. 
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exempt him altogether from legal criminality. 
See 6 O. Rob. Adm. 408; [The Venus] 8 
Cranch [12 U. S.] 280. But hi this, as in 
the two former cases, his property engaged in 
the trade is, in a prize court, confiscable as 
enemy's. During a civil war against an es- 
tablished government, the phrase "enemies' 
property," as understood in prize courts of 
this government includes all property cap- 
tured at sea which is actually or consianiet- 
ively hostile. During the civil war in Portu- 
gal between the queen and Don Miguel, she 
established a blockade of ports along the 
coast of her own kingdom. In a case already 
cited, the supreme tribunal of marine, at 
Lisbon, having condemned as prize a vessel 
of English ownership which had been cap- 
tured for attempting to break the blockade 
and supply Don Miguel's adherents with war- 
like stores, it was held by a British court, 
in the year 1836, that the judgment of the 
Portuguese prize court, whether on the ground 
of an attempted breach of blockade, or on 
that of an attempted supply of contraband 
goods, was conclusive proof that the vessel 
was owned by enemies of the queen of Portu- 
gal, though Portugal was not then at war 
with any foreign government 3 Scott, 202, 
203, 228; 2 Bing. N. C. 781-783, 798. 

Whether in the phrase "public enemies," 
used in this libel, the word "public," might 
not alter the effect otherwise attributable to 
the word "enemies," is a question which need 
not be considered, because the words "insur- 
gents" and "traitors" are also used. But I 
doubt whether the point would have been 
important if these words had been omitted. 
In the case of Tbe Adeline, 9 Cranch [13 U. 
S.] 283, 286, property captured in a public 
foreign war was libeled as eiemies', when 
the case, as to part of it was one of salvage 
only. The court thought there was no suffi- 
cient objection to a decree for salvage as to 
this part and that if the objection could have 
been sustained it would have resulted only in 
*a remand of the cause that the libel might be 
amended. The present libel, as it stands, must 
have the same effect as if it had simply aver- 
red that the property in question was lawful 
prize. This, without any special allegations, 
would have sufficed. 1 Dod. 82, 83; 2 Wheat. 
Append, [15 U. S.] 19. In the case of The 
Adeline, the court said that no proceedings 
can be more unlike than those in the courts 
of common law and in the admiralty, and 
that this is especially true in prize causes. 
9 Cranch, [13 U, S.] 284. 

We may here apply to prize cases arising 
upon mai-itime captures during a civil war 
the remark which, with a different applica- 
tion, has been already made and explained, 
that phraseological distinctions in the common 
law as to treason do not regulate or control 
the proceedings in this court against the cap- 
tured property, or affect the question of its 
confiscability. Here two cases are to be con- 
sidered,— the first that of property actually 
hostile, from its character or that of its own- 
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ers; and the second, that of property con- 
structively so from the residence of its own- 
er at a place in hostile occupation. 

The first case is, I suppose, undisputed 
where the property is from its character di- 
rectly hostile, as where it is contraband of 
war. There is quite as little reason to dis- 
pute the confiscahUity of the property of per- 
sons engaged in traitorous hostilities, or their 
adherents, though it be not contraband of 
war. Such property is confiscable even in the 
case of a mere insurrectionary rebellion or 
unorganized war. In the distinctions of the 
English law, between confiscations for certain 
specific treasons and for mere felonies, we 
may perceive the recognition of a principle 
from which the rule may be deduced. In the 
Bishop of Durham's Case (A. D. 1327)^ the 
forfeiture, in cases of treason, is called for- 
feitm-e of war (1 Hale, P. O. 255, 256), and 
Sir E. Coke mentions a decision of Pineus, 
C. J., in the reign of Henry VII., that if the 
chief justice of the king's bencli, who is the 
supreme coroner of all England, in person, up- 
on the view of the body of one killed in open 
rebellion, records it and returns the record 
to his own court, the lands and goods of the 
deceased ti-aitor shall be forfeited, though he 
never was attainted, 4 Coke, 57b; 4 Bl. 
Comm. 382. 3 But our present concern is with 
authorities on eases of maritime capture. 
Judge Dunlop has, in a recent case, informed 
us that, on examination of the writers on pub- 
lic law, he does not find any difference as to 
belligerent rights in civil or foreign war. One 
of the purposes of a French ordinance of 8th 

3 In this reign, the jurisdiction of the court of 
the constable and marshal of England was still 
exercisable. The extent of this jurisdiction, 
which originated, like that of the admiral's 
court, in a royal delegation of authority, was 
defined in a declaratory statute of the year 
1389. This act- was intended to prevent in- 
croachments of the constable's court beyond the 
bounds of its legitimate former jurisdiction. 
The case of Haulce v. Rosque (about A. D. 
1393), mentioned in the note to 2 Knapp, 150, 
shows that this jurisdiction included controver- 
sies arising from the capture of booty on land 
in a foreign war. The statute indicates that 
the jurisdiction was also exercisable during war 
within the realm. The statute declared "the 
power and jurisdiction of the said constable in 
the form that foUoweth: To the constable it 
pertaineth to have cognizance of contracts 
touching deeds of arms and of war out of the 
realm, and also of things that touch war with- 
in liie realm, which cannot be determined nor 
discussed by the common law with other usages 
and*" customs to the same matters pertaining, 
which other constables heretofore have duly and 
reasonably used in their time." St 13 "Rich. H. 
c. 2. Unless the application of the latter words 
must be limited to cases in which the realm was 
invaded by foreign enemies, which perhaps can- 
not be demonstrated, the language bears upon 
the present question, because the admiral can- 
not then have had a less extensive jurisdiction 
as to tilings "done upon the sea," arising from 
"war within the realm." His jurisdiction, 
whatever may have been its legitimate extent, 
did not afterwards, like the constable's, became 
obsolete. The references in this note might, 
possibly, through a more extended research, be 
so compared with other discoveries, as to eluci- 
date the point in question. 



August, 1582, was to ascertain the sense in 
which the phrase "enemies of the king'* 
had been used in the articles on prize juris- 
diction in previous admiralty ordinances. 
The prior ordinances of 1373 (usually cited 
as of the year 1400. See, as to its date, Pard. 
Coll. IV. 224), of 1517, and of 1543 may be 
found unabridged in Fontanon's collection. 
A comparison of them with the ordinance 
of 1582 would show that the phrase had been 
intended to include both rebels or enemies 
in civil wars, and hostile opponents against 
whom reprisals or partial war had been au- 
thorized. In the Black Book of the English 
admiralty, the articles under the heads "O" 
and 'T>" exhibit so many instances of at- 
tempts to usurp jurisdiction that I would not 
cite any of them if they had not been fre- 
quentiy quoted by admiralty judges in the 
United States and in England as of authority. 
In this book articles D, 1-18, Inclusive, are 
those admiralty usages which an inquisition 
of the year 1375 reported as proper for future 
observance. Articles D, 19-81, are precepts 
for admiralty inquisitions without the re- 
turns. Those numbered D, 19-40, were prob- 
ably issued between the years 1375 and 1378, 
and the subsequent articles, to D, 81, prob- 
ably not later than 13S9. Article D, 20, di- 
rects inquiry to be made concerning all those 
who victual or refresh any of the enemies 
of the king, or the rebels of Wales, with any 
manner of victuals, artillery, armor, corn, 
salt, iron, steel, or any other thing by which 
they are helped or strengthened. Article D, 
31, directs inquiry to be made concerning all 
those who receive and keep in their ships any 
goods or chattels of any man attainted for 
treason, without rendering the same to the 
king, or to the admiral or his lieutenant, for 
the king. And article D, 58, directs inquiry 
to be made of all who sustain or receive in 
their ships any men ouflawed or banished, or 
their goods or chattels. At the time of the 
Duke of Monmouth's reljellion, in 1685, the 
goods of rebels which were captured at sea 
appear to have been condemned in England 
as prize, in the court of admiralty. Hay & 
M. 47, 48. This oecun-ed, likewise, at the re- 
bellion of 1715. A case of The Duke de V6n- 
dome, determined in 1716, was cited by Sir 
George Hay. Id. 47. The dispute was not as 
to the confiscability of the captured property, 
but whether it belonged, when condemned, 
to the king or to the admiral. Other prize 
cases of the same kind were similarly ad- 
judged after the rebellion of 1745, when there 
was no act of parliament on the subject, 
though there was legislation to facilitate pros- 
ecutions for treason in courts of common-law 
jurisdiction. Id. 47. See St. 19 Geo. H. c. 9. 
It remains to consider cases of property 
condemned as hostile merely from the resi- 
dence of its owner at a place or in a district 
which is in hostile occupation during civil 
war. Cases of this kind occurred in the civil 
wars already mentioned between Spain and 
the United Netherlands, and between Eng- 
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land and the United States. There was tliis 
difference between the two wars. The 
United States, from the commencement of 
hostilities, even before the declaration of 
independence, until the termination of the 
war, considered all trade or intercourse with 
England unlawful, and treated it as inter- 
<3ourse with enemies. See 16 Johns. 473, 
474. The Netherlands, in the outset of their 
contest with Spain, prohibited their subjects 
from furnishing her with warlike supplies, 
but until 4th April, 1586, did not prohibit 
commercial intercourse of all kinds. An ab- 
solute prohibition of all trade with Span- 
iards was contained in an edict of this date, 
foUowed, on the 18th of July, 1586, by one 
of like effect. But by another edict of the 
4th of August, 1386, the effect of the two 
former edicts was restrained so as only to 
forbid trading with such places in Belgie 
territory as were in Spanish possession. 
These differences did not affect differently 
the course of Spain and England as to cap- 
tured property of residents in the revolted 
provinces. The preamble of the Dutch edict 
of the 4th of April, 15S6, stated that the 
kings of Spain had already confiscated Belgie 
vessels, both in Spain and Portugal, and that 
there was reason to expect other naval cap- 
tures and confiscation. In the reference 
to the confiscations which had already oc- 
curred the Dutch word rendered in the trans- 
lation furnished me by the word "confis- 
cate," is in Bynkershoek, "publicasse," which 
Mr. Duponceau translates condemned and 
sold. Bynkershoek must have understood 
the confiscations as having been judicial; 
and he mentions them without questioning 
their propriety. Bor. II. 703, Bynk.; de Reb, 
Bel., c. 3; Dup. p. 12; 3 Hall, Law J. 

In England, soon after the commencement 
of the hostilities on this continent which 
preceded our declaration of independence, a 
statute (16 Geo. III. c. 5) was passed which, 
in its first and second sections, was in the 
form of a declaratory law. In this partic- 
ular, the effect of its enactments has been 
misunderstood by some of those who have 
cited it The first section, after stating that 
many persons in the colonies had set them- 
selves in open rebellion and defiance to the 
authority of the government of England to 
which they were subject, and had assembled 
sua armed force, engaged the king's troops, 
and attacked his forts, had usurped the pow- 
ers of government, and prohibited all trade 
and commerce with his dominions, for the 
more speedy and effectual suppression of 
their designs, and preventing any supplies 
or assistance from "being sent thither dur- 
ing the continuance of the said rebellions 
and treasonable commotions," declared and 
enacted that all manner of trade and com- 
merce was and should be prohibited with 
the colonies, naming them, and that all ships 
and vessels of or belonging to their inhab- 
itants, with their cargoes, etc., trading in, or 
going to, or coming from trading in, any 



port or place of the said colonies, should be 
forfeited, as if they were the ships and ef- 
fects of open enemies, and should be so ad- 
judged in all courts of admiralty and other 
courts. The latter provision was a mere 
declaratory continuance of the restrictions 
and penalties which had previously secured 
the British monopoly of the colonial trade. 
The declaratory form of the whole section 
shows that the ships of all inhabitants of the 
colonies and their cargoes would, in the 
opinion of the British parliament, have been 
confiscable without any legislation upon the 
subject. See the opinion of Tilghman, 0. J., 
quoted in a former note. The second sec- 
tion, which was also in its form declaratory, 
provided for a limited exemption of ves- 
sels trading for specified purposes, under 
British licenses, from confiscability. The re- 
maining sections were not declaratory. They 
were, in part, intended to remove difficul- 
ties as to the rights of captors, by placing 
their prizes on the footing on which other 
statutes had placed priz^ captured In for- 
eign wars. In the reported decisions of the 
English admiralty court during this war, the 
successive judges exhibited each a strong 
desire to find reasons for exempting from 
confiscation the captured property of per- 
sons residing in the United States who ad- 
hered to the British cause. In the case of a 
foreign war, an English subject leaving the 
enemy's country at the commencement of 
hostilities, and brining with him property 
owned by him before the war, had, in prior 
cases, been indulged by a limited exemption 
of the property thus brought with him from 
confiscability. But this exemption had not 
been extended to goods brought with him 
for trading purposes, or even to goods which 
would otherwise have been exempt if they 
came in another vessel. The captured prop- 
erty of the American loyalists who were on 
their way to England was exempted. Sir 
George Hay was inclined to go farther and 
exempt the captured property in all cases, 
unless its owners were proved to have been 
concerned in some act of rebellion. Hay & 
M. 46. But he never made any such deci- 
sion, and both -he and Sir James Marriott, 
who succeeded him, condemned all the prop- 
erty of loyal inhabitants of the United 
States except that which they brought over 
with them in the same vessel in which they 
came. Id. 212. And see pages 4, 78, 80, 94, 
95, 83, 216. 

Upon the reasons which have been stated, 
and authorities reviewed, this vessel should 
be condemned as prize. But it is objected 
that congress had not legislated upon tie ex- 
isting war; that the president alone had di- 
rected and regulated the prosecution of hos- 
tilities; and that, wl'-'^n this vessel was cap- 
tured, he had not ordered any other cap- 
tures than for breach of blockade. These 
objections are insufficient. Any nation may 
be involved in a war which has not been 
declared, and as to which her govermnent 
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l:as not legislated. Judges of English prize 
courts liave agreed witli Bynkerslioek in the 
opinion, which publicists no longer dispute, 
that the legal consectuences of an actual war 
must he the same, whether it has or has 
not been formally declared. The only mod- 
ern intimations of a contrary opinion as to 
a foreign war are in Stew. Vice Adm. pp. 304, 
414, which I consider as overruled in 1 Dod. 
247. See Hay & M. 252, 253. 

In the com-se of the argument partial war 
with a foreign state seems to have been some- 
what confounded with informal war. A par- 
tial war may be infoiTnal, or may be more 
or less, or quite, formal. But the present in- 
quiry does not involve any distinctive doc- 
trines of public law concerning partial war. 
Therefore, the cases which arose under acts 
of congress authorizing the limited hostilities 
prosecuted against France at the close of the 
last and commencement of the present cen- 
tury, may be dismissed from consideration. 
In 1846, when congress was in session, the 
United States were involved in a general war 
which was informally begun. The war 
which Mexico had for some time threatened 
then broke out suddenly Congress there- 
upon declared that, by an act of Mexico, 
a state of war existed between her govern- 
ment and the United States. If no such law 
had been enacted, there would, not the less, 
have been war with Mexico. The president 
must, then, as commander in chief of the 
army and navy, have directed its prosecu- 
tion conformably to the rules of public law. 
This he must at all events have done, if 
congi'ess had not been sitting when the 
Mexicans attacked our army. The case of 
a civil war is practically the same. The, 
marshal of the United States, in order to 
keep the peace of his judicial district, and 
enable himself to execute the process of the 
courts, may arm himself and his deputies, 
and may also call in the aid of a warlike 
force. Y. B. 3 Hen. "VH. pi. 1; 5 Ctoke, 72a; 
Br. Riots, pi. 2; Dall. c. 95; 8 Watts & S. 
191; 5 Car. & P. 254, 282. When he cannot, by 
such means, keep the peace of his district, 
and the courts in It no longer can direct 
their process to him, a state of war exists. 
The president in such a case is required by 
the constitution to "take care that the laws 
be faithfully executed," While other offi- 
cers only swear to support the constitution, 
his official oath, as prescribed in it, requires 
him "ti> the best of his ability" to "pre- 
serve, protect, and defend the constitution," 
Therefore, when hostilities actually waged 
against the constitution and laws assume 
the dimensions of a general war, he must 
prosecute opposing hostilities, offensive as 
well as defensive, upon such a proportional 
scale as may be necessary to re-establish, 
or to support and maintain, the government. 
But he cannot (see [Brown v. U. S.] S Cranch 
L12U. S.] 126-129; [The Thomas Gififons] Id. 
^7; [The Nereide] 9 Cranch [13 U. S.] 422; 
Act Cong. March 3, 1799, c. 45 [1 Stat. 743]; 
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Act Cong. March 3, '1813, n. 61 [2 Stat. 829]) 
make "rules concerning capture on land and 
water." The constitution has vested this- 
power in congress. The president cannot 
prosecute hostilities otherwise than accord- 
ing to the directions of existing acts of con- 
gress or to the rules of public law. With- 
out his orders an officer of the navy captur- 
ing this vessel would have performed a. 
lawful act Had the president forbidden 
her capture the officer might have been 
punishable for disobedience of orders, but 
the vessel should not for that reason be- 
liberated by a prize court, if she was in 
law confiscable. 
The claim is rejected. 



Case Wo. 10,756. 

The PAEKHILL et aL 
The MEACO. 
[19 Leg. Int. 13.] 
District Comrt, E, D. Pennsylvania. Jan. 2, 1862» 
Prize— Seamen's Wages— Affidavit. 
[1. Where, in case of civil war, a- voyage has. 
been begun before the commencement of hostili- 
ties, and the vessel is captured before the voyage 
is completed, and condemned as prize, mariners, 
not hostile are entitled to be paid their wages, 
or an equivalent compensation, out of the pro- 
ceeds of the prize property.] 

[2. It appearing, on examination of the ship's 
papers, that the mariners had no means of 
knowledge of certain illegal acts done in con- 
nection with the clearance of the vessel, an affi- 
davit of their ignorance of the objectionable acts 
should be received, and its truth assumed.] 

Upon petitions to allow the payment of 
wages out of the proceeds. 

OADWALADER, District Judge. The- 
question whether wages, or an equivalent 
compensation for' mariners, has been earned, 
for a voyage in which a vessel has been 
captured, can seldom arise in a prize court 
If she is restored under a proprietary claim, 
the question cannot be decided under the 
prize jurisdiction, though the wages may be- 
recoverable in an independent proceeding- 
in admiralty. If she is condemned, the 
wages are, generally, lost, either from the 
hostile character of the mariners personally, 
or from a hostile character which the em- 
ployment of the vessel has imparted to- 
them; and also in most cases, because the- 
intended voyage has not been performed, 
and the freight, on which the payment of 
wages depends, has not been earned. In 
the case of a general national war between 
independent governments, the hostile char- 
acter of the vessel, or mariners must be the- 
same, whether the voyage has been begun 
before or after the commencement of the- 
war. But this is not invariably the case in 
a civil war. In the present war I think that 
it is not the case when the capture has been 
made before the end of a voyage which was; 
begun before the hostile relation had arisen. 
In such a ease, though the vessel should. 
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be condemned, I think that wages, or an 
equivalent for them, should be decreed 
where the personal relation of the mariners 
has not been hostile, unless the wages have 
been lost by reason of the non-performance 
of the voyage. Where it has been substan- 
tially performed, an adherence to the appar- 
ent letter of authorities applicable to cases 
occurring in a national war with a foreign 
government, would seem not less unwise 
than unjust. Where the voyage has been 
undertaken after the commencement of hos- 
tilities, reasons of policy are the same in 
such a war and in a civil war; but not where 
the voyage has been begun previously. 
There may, in certain eases, be an allowance 
of an equivalent for freight, where freight, 
by name, has not been specifically earhed. 
So, as I think, an equivalent for wages may 
sometimes be allowed out of a fund which 
would not have existed if the voyage had 
not, so far as the mariners are concerned, 
been substantially completed. Where the 
analogy to the case of an equivalent for 
freight can be maintained, the claim of 
wages out of the proceeds of sale of a con- 
demned prize may, as I think, be awarded 
under the restrictions which are implied, if 
not expressed, in what has already been 
stated. But, in the case of the The Meaco, 
and, perhaps, in one or two other cases, the 
question arises whether there may not be 
demerits affecting a prize vessel, for which 
her master, supercargo, charterers or own- 
ers, may be civilly responsible, and on ac- 
count of which the vessel may be condemn- 
ed, but which may not affect such a claim 
for mariners' wages as might otherwise, un- 
der the above restrictions, be. allowable. 
The question is explained by considering 
the specific objection which has been urged 
in the case of The Meaco'. This vessel and 
her master and owners may be responsible 
for the mode in which she was cleared for 
the outward voyage, and the return voyage 
may be inseparable from the outward, so 
far as they may be thus involved in the 
penal consequences. But an examination of 
her papers indicates that the mariners had 
probably no means of knowledge of the ob- 
jectionable act or acts. On the contrary, the 
form of the shipping articles, and of some 
other papers, indicates that the outward 
voyage, except as to certain arrangements 
of an unprecedented character made at pub- 
lie offices on shore, had the resemblance of 
an ordinai-y one for a port of departure in 
a revenue collection district of the United 
States before the commencement of the pres- 
ent troubles. The affidavit of the mariners 
of their ignorance of the objectionable acts, 
ought, therefore, to be received, and its 
truth assumed. This case, therefore, does 
not, in principle, differ from that of a claim 
for wages by mariners shipped, before the 
commencement of the present civil war, in 
a voyage not known by them to have been 
undertaken with any violation, actual or in- ! 



tended, of the laws of the United States, or 
with any hostile relation or incident In 
such a ease, where the voyage has been so 
far performed that the vessel has arrived in 
waters which are within the territorial mari- 
time jurisdiction of the United States, or has 
reached any port so near to them that she 
might, in time of peace, be lawfully boarded 
by a vessel in the revenue collection service 
of their government, I think that wages, or 
a sum of equal amount as an equivalent for 
them, should be awarded out of the pro- 
ceeds. 

I am not aware that I am sustained in the 
foregoing views by any judicial precedent 
precisely in point; and I should think the 
case a very proper one for an appeal if the 
law officers of the United States should wish 
the question reconsidered. But, from the 
course of the successive arguments, I am in- 
duced to believe that my decision is rather 
in accordance with, than in opposition to 
their opinions. 

The clerk will, therefore, according to the 
rules deducible from the above opinion, in- 
quire and report from time to time the cases 
in which wages are, and those In which they 
are not allowable, to the respective petition- 
ers, and the respective amounts to be award- 
ed in the former cases. This order will not 
be considered as applicable to future claims 
for wages without an express direction from 
the court. 
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Case No. 10,757. 

PARKHURST v. KINSMAN et al. 

[1 Blatehf. 488; 8 N. Y. Leg. Obs. 146; Merw. 
Pat Tnv. 654; 1 Fish. Pat R. 161.] i 

Circuit Court S. D. New York. Oct Term, 
1849.2 

Patents — Anticipation — Pkioritt op Invention 

— ^Estoppel — Joint Ownership— Mechanical 

Skill and Genius op the Isventoh. 

1. It is not enough, to defeat a patent already 
issued, that another conceived the possibilily of 
effecting what the patentee accomplished. 

[Cited in Johnson v. Root Case No. 7,409;. 
Roberts v. Dickey, Id. 11,899; Gottfried v. 
Phillip Best Brewing Co., Id. 5,633; Rob- 
erts V. Schr^ber, 2 Fed. 864.] 

2. To constitute a prior invention, the party 
alleged to have produced it must have proceed- 
ed so far as to have reduced his idea to practice, 
and embodied it in some distinct form. 

[Cited in White v. Allen, Case No. 17,535; 
Johnson v. Root Id. 7,409; Potter v. Wil- 
son, Id. 11,342; Ellithorp v. Robertson, Id. 
4,408; Reeves v. Keystone Bridge Co.. Id. 
11.660; Webb v, Quintard, Id. 17,324; Rob- 
erts V. Dickey, Id. 11,899; Northwestern 
Fire Extinguisher Co. v. Philadelphia Fire 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission. Merw. Pat Inv. 
654, coutaius only a partial report.] 

2 [Affirmed in IS How. (59 U. S.) 289.] 
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Extinguisher Co., Td. 10,337; Seymour v. 
Osborne, 11 Wall. (78 TJ. 'S.) 552.] 
[Cited in L-amson v. Martin, 159 Mass. 565, 35 
N. E. 81.] 

3. K., owning one undivided third of a pat- 
ent, of which P., the patentee, owned the rest, 
agreed with P. to become jointly interested with 
him in the business of making and selling ma- 
chines under the patent, K. stipulating to devote 
his personal attention thereto, and the profits to 
be divided according to their respective interests. 
Afterwards, by a further agreement, K. S-greed 
to discontinue the mailing of machines, as soon 
as he should reimburse himself for his advances, 
and P. was then to have the sole right to make 
and sell, the profits to be divided as before, and 
neither party to sell for less than $100 profit on 
each machine. In a suit in equity brought by 
P. for an injunction, on the ground that K. had 
more than reimbursed himself and was still 
making machines, and for an account of the 
profits of the machines made and sold under the 
agreemente, K. set up that one S. was the first 
inventor of what was patented by P., and that 
P. obtained his patent surreptitiously, and with 
a knowledge of S.'s improvement, and while S. 
was engaged in perfecting his machine with due 
diligence. Sdd. that as the second agreement 
was made by K. with a full knowledge of the 
claim of S., and after an opportunity to ascertain 
all the facts in respect to its merits, K. was es- 
topped from setting up such a defence. 

4. The second agreement was not void as be- 
ing in restraint of trade, or against public policy. 

5. An assignment by P. of all his interest in 
the patent worked a dissolution of the partner- 
ship between him and K. 

6. A joint interest in a patent does not make 
those interested partners. 

7. An improvement in a burring machine, as 
patented, consisted of hooked teeth, cut upon 
rings or plates, and those so arranged upon a 
cylinder, that the wool or cotton, when taken up 
by the teeth, would be drawn into the slots be- 
tween the teeth, leaving the burrs and foreign 
matter on the surface, to be knocked off by a 
beater. Seld, that a change in the form of the 
teeth, from the gullet form to that of the letter 
V, so as to make the slots smaller at the bottom, 
and thus operate better on cotton, was not a 
substantial change in the construction, but one 
in degree, which naturally resulted from the 
working of the machine. 

[Cited in Wilbur v. Beecher, Case No. 17,634.] 

8. The right of an inventor does not depend 
upon the questions whether his machine is more 
or less perfect, or whether slight modifications 
in the arrangement of the machinery or in the 
finish of the parts, may or may not better accom- 
plish the end, but upon the question whether the 
machinery constructed as described in the pat- 
ent will or will not accomplish the end practical- 
ly and usefully. Perfecting the machinery by 

■ superior skill in the mechanical arrangement and 
construction of the parts, is but the skill of the 
mechanic, not the genius of the inventor. 
[Cited in Wilbur v. Beecher, Case No. 17,634.] 

9. Form of the decree in the case, referring it 
to a master to take and state the accounts. 

[This case is first reported as beard upon 
the application of the defendant to reduce 
the amount of bail for which he was held 
under arrest. Case No. 10,761.] 

The bill in this case was filed on the 9th 
of February, 1847, and set forth, that the 
plaintiff [Stephen R. Parkhurst] was the or- 
iginal and first inventor of a new and useful 
"improvement in the machine for picking, 
ginning and carding wool, hemp, and cot- 
ton," and that he obtained letters patent [No. 



4,023] therefor on the 1st of May, 1845 [re- 
issued February 12, 1861, No. 1,137]; that on 
the 22d of May, 1845, he assigned to the de- 
fendant [Israel] Kinsman one undivided 
third part of the patent, in consideration for 
which Kinsman agreed to pay §2,000 in cash, 
and to give his note for $1,000 at 90 days, 
and to loan to the joint business not exceed- 
ing $1,000, to purchase machinery, stoct, &c., 
which was to be repaid out of the first 
profits realized from sales of the machines; 
that Kinsman further agreed to give his per- 
sonal attention to the manufacturing of ma- 
chines under the patent, the expenses of 
making the machines to be first paid out of 
the proceeds of sales, and the balance, over 
and above what might be necessary to carry 
on the business, to be paid over from time to 
time to the parties, one-third to Kinsman 
and two-thirds to Parkhurst; that, on the 
9th of February, 1846, a second agreement, 
under seal, was entered into, whereby Kins- 
man agreed to discontinue the manufacture 
of machines as soon as he had made and 
sold so many that the profits of them, with 
what moneys had been already received, 
would amount to a sum equal to his advan- 
ces, and thereafter the plaintiff was to pos- 
sess the sole right to manufacture and sell 
the machines, and either party should sell 
for less than $100 profit on each machine 
manufactured; that the plaintiff agreed that 
he would go on and manufacture the ma- 
chines as soon as Kinsman should discon- 
tinue, and would not sell for a less profit 
than $100 on each machine, and would pay 
over to Kinsman one-third of the profits, and 
the like restriction was to apply to any ma- 
chines made by the plaintiff before Kinsman 
discontinued the manufacture. The biU fur- 
ther stated, that Kinsman had made and 
sold a large number of machines under the 
contract of the 22d of May, 1845, and had 
realized large profits on the same prior to the 
9th of February, 1846; that, after the agree- 
ment of that date, he had made and sold 
large numbers, for at least $100 profit on 
each, amounting in all to the sum of $11,650; 
that Kinsman had applied the whole of the 
profits to his own use, and had refused to 
account for them; that the amount remain- 
ing due of Kinsman's advances, referred to 
in the last agreement, did not, at the time, 
exceed the sum of $2,000; that the plaintiff 
had been at all times ready to fulfil his part 
of the agreement; that a large sum of mon- 
ey had become due from Kinsman to the 
plaintiff, for machines manufactured and 
sold, which he refused to account for or pay 
over; that he had made^ and sold great num- 
bers of the machines, and at large profits, 
since he had realized more moneys than suf- 
ficient to repay all his advances, and was 
continuing to manufacture and sell the ma- 
chines in violation of his agreement and of 
the patent; and that he had been repeatedly 
applied to for an account, &c., which he had 
refused. On this bill an injunction was 
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granted, on the 3d of July, 1847. Afterwards, 
a supplemental bill was filed, setting forth 
that Kinsman, after the filing of the original 
bill and before the granting of the injunc- 
tion, had manufactured and sold large num- 
bers of machines, and realized large sums of 
money therefor, and that large sums were 
still due from purchasers; that all the said" 
moneys had been withheld from the plaintiff, 
and an account refused; that Kinsman had 
assigned all his interest in the concern to the 
defendant Calvin C. Goddard, his clerk, who 
claimed Kinsman's interest by virtue of such 
assignment; that the assignment was with 
notice and fraudulent; and that Goddard 
was manufacturing and selling machines in 
collusion with Kinsman, and was insolvent. 
An account was prayed for. [Case No. 10,- 
758.] An injunction was issued on the sup- 
plemental bill, on the 11th of March, 1848. 
[Id. 10,760.] 

The answer of Kinsman admitted the is- 
suing of the patent to the plaintiff, but in- 
sisted that it was void. It averred that a 
machine constructed according to the spec- 
ification and drawings was useless, in conse- 
quence of a defect in the form of its teeth, 
in having slots large at the bottom— gullet 
teeth, instead of teeth in the form of the let- 
ter V; that he, Kinsman, was manufactur- 
ing machines different from the patented 
machine, and with teeth of the form above 
mentioned; that the machines of the plain- 
tiff would only gin wool, and failed to gin 
cotton; that the plaintiff ^was not the first 
and original inventor of tiie thing patented 
by him, but that Charles G, Sargent of Low- 
ell, Mass., was, and that his machine was in- 
vented on or about the 1st of January, 1843; 
and that the plaintiff obtained his patent 
surreptitiously, while Sargent was engaged 
in perfecting his machine with due diligence, 
and after the plaintiff had obtained a knowl- 
edge of the improvement of Sargent The 
answer of Kinsman admitted the agreements 
set forth in the bill, but insisted that the 
second one was void, as being in restraint 
of trade and against public policy. It fur- 
ther averred, that on the 22d of May, 1845, 
he, Kinsman, assigned one-half of his in- 
terest in the patent to James "W. Hale; and 
that, from the 22d of May, 1845, to the '9th 
of February, 1846, he was engaged in manu- 
facturing and selling the machines jointly 
with the plaintiff and Hale. It set forth an 
account of the money expended by him in 
the business prior to the 9th of February, 

1846, and an account of the machines made 
prior to that time, but claimed that there 
was no profit in the business, that the 
amount paid, over receipts, was $7,571.76, 
and that the sum due him. Kinsman, under 
the agreement of the 9th of February, 1846, 
was $7,571.61. It also averred, that the plain- 
tiff had, down to the latter part of the year 

1847, failed to make a good machine; that 
the machine as patented would not gin cot- 
ton, and he, Eansman, had spent much time 



and money to make it useful for that pur- 
pose; that he made the proper form of teeth 
for cleaning wool, and that that form was 
vital to the successful operation of the ma- 
chine; that the plan of Kinsman required 
62,208 teeth on a cylinder, while the plain- 
tiff's required only 31,104 upon one of the 
same size; and that the value of the ma- 
chine was in the number, but more especial- 
ly in the form of the teeth. The answer de- 
nied that the plaintiff had been ready to ac- 
count for and pay over one-third of the prof- 
its of the machines built by him, or to ful- 
fil the agreements in other respects, and 
aveiTed that the plaintiff had assigned his 
interest in the matter. It also denied that 
anything was due to the plaintiff for profits 
for making the machines, or that he, Elins- 
man, had made any machines since the prof- 
its were sufficient to repay his disburse- 
ments, but admitted that if all the moneys 
due for machines had been received he would 
have been repaid. It averred that the ma- 
chines made by him since the 9th of Feb- 
ruary, 1846, were made under the invention 
of Sargent, and that he was not bound to ac- 
count to the plaintiff for them; that he man- 
ufactured machines down to the 29th of 
June, 1847, but had made none since; that 
on that day he assigned all his interest In 
the establishment to Goddard, for the con- 
sideration of §15,401.99, but did not include 
his interest in the plaintiff's patent; and 
that at that time he had taken steps to get 
the patent for Sargent's invention. 

Hale, who was made a defendant, answer- 
ed, and admitted the patent, and the assign- 
ment of one-third of it to Kinsman, and 
that the plaintiff was the first and original 
inventor of the machine. He averred the as- 
signment to him by Kinsman of one-sixth 
of the patent; that he paid to Kinsman §3,- 
500 for it; that all the profits he had receiv- 
ed was $100; that he had repeatedly applied 
to Kinsman for ah account of the profits of 
the manufacture and sale of the machines, 
and had been refused; and he claimed that, 
on an adjustment, one-sixth of the profits 
should be paid over to him. 

It is not material to set forth the answer 
of Goddard at large, as it was admitted on 
the argument that his position in the case, 
in relation to the plaintiff, could not be dis- 
tinguished from that of Kinsman. His an- 
swer admitted that he was engaged in man- 
ufacturing and selling the machines down 
to the issuing of the injunction on the sup- 
plemental bill. 

The case was heard on pleadings and 
proofs. 

Seth P. Staples and George Gifford, for 
plaintiff. 

James W. Gerard and Ambrose L. Jordan, 
for defendants Kinsman and Goddard. 

[The complainant's counsel cited 2 Adol. & 
El. 278; Webst Pat. Cas. 290-295, and notes; 
2 Paige, 146;/ 13 Wend. 385; 3 Hill, 217; 
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Webst. Pict Tide "forestalling," "regratliig"; 
3 Bac Abr, 261, A, B; Webst Supp. part in 
actions, 131, Nos. 78, 85, 113; '2 Johns. Oh. 
87; 7 Ves. 539; 2 Ball & B. 385; 2 Daniell, 
Ch. Prac. 1426; 2 Story, Eq. Jur. §§ 716, 
717a. 

[The defendants' counsel cited 1 Story, Eq. 
Jur. § 522; 15 Johns. 179; [Wood v. Under- 
hiU] 5 How. [40 U. S.] 1; 2 Vem. 297; 2 
Johns, Ch. "62; Ohit Cont. 664 (Ed. 1842) 
665, 667; 7 Bing. 735; 5 Mees.- & W. 548; 
21 "Wend. 166; 1 East, 143, 167; Gods. Pat. 
23-31; 2 Johns. Cas. 29; 6 Johns. 194; 8 
Johns. 444; 13 Johns. 112; 2 Stew. (Ala.) 
175; 2 Kent, Comm. 537; 21 Wend. 166; 

2 Story, Eq. Jur. § 769; 4 Paige, 305; 2 Har. 
& G. 100; 1 Cow. 733; 2 Story, Eq. Jur, 
§§ 722a, 736; 2 Sehoales & L- 552; 7 Ves. 
219; 14 Ves. 519; 1 Jac. 422; 3 Term R. 438; 

3 HiU, 215; 8 Wend. 483; 2 Paige, 146; 13 
Wend. 385; 2 Mass. 46; 2 Kev. St p. 406, 
§ 77; 11 Wend. 106; 13 Wend. 527; 14 Wend. 
195; Bedford v. Hunt (Case No. 1,217]; 4 
Burrows, 2397; 2 H. Bl. 467; Phil. Pat 90; 
Hind. 87; Cromp. M. & R._864.] 8 

NELSON, Circuit Justice. The proofs in 
this case are exceedingly voluminous, em- 
bracing the testimony . of some fifty wit- 
nesses, many of whom were- examined at 
great length upon the several questions pre- 
sented or supposed to be presented in the 
pleadings, and upon the final decision: of 
which the valuable interests involved in the 
subject matter In dispute must depend. I 
have examined tiiem with all the care and 
attention which the complicated nature of the 
evidence necessarily requires, and the im- 
portance of the rights concerned demands, 
and shall proceed at once to state briefly my 
conclusions upon the facts and the law, so 
far as they may be material to a final dispo- 
sition of the case. 

( 1. I am saHsfied that the proofs establish, 
beyond all reasonable doubt, that Parkhurst, 
the plaintiff in the bill, was the first and 
original inventor of the improvement in the 
buiTing machine, for which letters patent 
were granted to him on the 1st of May, 1845; 
that the improvemerft of Sargent, mainly re- 
lied on as anterior in time, was neither so 
far perfected by es^eriment, or by a reduc- 
tion to practical operation, as to entitle it, 
in judgment of law, to the character or 
attribute of an invention; and also, that the 
imperfect and unsatisfactory nature of the 
experiments made by Sargent, and his sub- 
sequent conduct in throwing aside his tem- 
porary model, and wholly neglecting for 
years to follow up his experiments, so as 
to produce a perfect machine, afford strong 
and decisive evidence of an abandonment 
of the thing as a failure. 

It is not enough, to defeat a patent al- 
ready issued, that another conceived the 
possibility of effecting what the patentee ac- 

8 [From 8 N. Y. Iieg. Obs. 149.] 
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complished. To constitute a prior invention, 
the party alleged to have produced it, must 
have proceeded so far as to have reduced 
his idea to practice, and embodied it in 
some distinct form. It must have been car- 
.ried into practical operation; for he is en- 
titled to a patent, who, being an original 
inventor, has first perfected the invention 
and adapted it to practical use. Crude and 
imperfect experiments, equivocal in their re- 
sults, and then given up for years, cannot be 
permitted to prevail against an original in- 
ventor, who has perfected his improvement 
and obtained his patent Gibson v. Brand, 
"Webst Pat Cas. 628; Househill Coal & Iron 
Co. V. Neilson, Id. 708, 713; Jones v. Pearce, 
Id. 124; Galloway v. Bleaden, Id. 525, 526; 
Cornish v. Keene, Id. 508; Hind. Pat 448, 
449; Bedford v. Hunt [supra]; Reed v. Cut- 
ter [Case No. 11,645]; Curt Pat §§ 40-i9. 

2. But, if otherwise, and the plaintiff was 
not the first and original inventor, I am of 
opimon that Eonsman Is estopped from set- 
ting up that fact, by force of his agreement 
of the 9th of February, 1846, whereby he 
modified and confirmed the previous one of 
the 22d of May, 1845. 

By the first agreement, he acquired an 
undivided third part of the interest in the 
patent and stipulated to become jointly In- 
terested with the plaintiff in the business of 
manufacturing and vending the improved 
machines, and to furnish a certain amount 
of capital for rliat purpose, the profits to be 
divided according to their respective in- 
terests. After carrying on the business un- 
der this agreement for some nine months. It • 
was modified by the second one, by which- 
Kinsman agreed to discontinue the manu- 
facture of the machines upon the terms and* 
conditions therein stipulated, and to leave- 
to the plaintiff the sole right to conduct the- 
bustness of the partnership in future, he- 
agreeing to pay over to Kinsman one-thirdJ 
of the p'rofits. This agreement was enteredl 
into with a full knowledge on the part of 
Kinsman of the claim of Sargent as the 
original inventor of the burring machine, 
and after an opportunity to enquire into 
and ascertain all the facts and' circum- 
stances in respect to the merits of such 
claita. 

3. I am further of opinion, that the ob- 
jections taken to the agreement of the 9th 
of February, 1846, that it was void, as being 
in restraint of trade, and against the prin- 
ciples of public policy, are not well founded^ 

The parties wefe jointly interested in the 
patent right, in the proportions of one-third 
and two-thirds thereof, and had, by the 
agreement of the 22d of May, 1845, become 
bound to carry on the business of manu- 
facturing the patented article for the bene* 
fit of the joint concern. Kinsman stipula- 
ting to devote his personal attention thereto. 
This was modified by the arrangement of 
the 9th of February following, whereby the- 
establishment was put under the sole charge-. 
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and direction of tlje plaintiff, subject to 
certain restrictions as to price, &c., tlie° profits 
to be paid over according to the respective 
Interests of the parties. This ai-rangement 
contained no stipulations in restraint of 
trade, in the sense of the rule upon -which the 
objection is founded. It simply prescribed 
the mode of conducting the affairs of the 
pai-tnei'Ship, and was no more or less than an 
ordinary partnership business arrangement, 
such as "was deemed best for the interest of 
all concerned. Whether the affairs of the 
company should be conducted by the advice 
and personal services of both the partners, 
or by the one or the other of them, de- 
pended upon their own views as to which 
arrangement would be the most beneficial 
for their common interests. It was a ques- 
tion they had a right to determine for them- 
selves, and, in whichever way it might be 
determined, it could In no manner operate 
in restraint of trade in general,- or as re- 
spected either of the pai"ties. A Joint " in- 
terest in the patent did not make the par- 
ties partnei'S, and some agreement, there- 
fore, became necessary, to enable them to 
work the invention at their joint expense 
and for their joint benefit. Hind. Pat 67, 
236. They then became partners in the 
business of manufacturing and vending the 
patented article, subject to the rules of law 
governing parties standing in that relation 
to each other, except as those rules were 
modified and limited by the articles of part- 
nership. While the partnership continued, it 
was an obvious dictate of wisdom to make 
It a condition, that one of the partners should 
not be pennitted to engage in the same 
branch of business, to the prejudice of the 
Interest of the common concent Such a re- 
straint is neither illegal nor unusual In ar- 
ticles of partnership. 

4. I am also of opinion, that the change 
in the form of the slots or teeth cut on the 
rings or plates which composed the burring 
cylinder, and which, it is claimed, were 
made by Kinsman or others subsequent to 
the date of the patent, and in the course of 
the manufacturing of the article, was not a 
substantial change In the construction from 
that described in the patent. 

The improvement consisted of hooked teeth, 
cut upon the rings or plates, and these so 
arranged upon the cylinder, that the wool or 
cotton, when taken up by the teeth, would be 
drawn into the slots or interstices between 
the teeth, leaving the burrs and other foreign 
substances on the surface, to be knocked off 
by the beater. The form of the teeth that 
would produce this result, embodied, to this 
extent, the principle of the improvement. 
Practice and experience in the working of 
the machine doubtless led to modifications of 
the form, highly beneficial, as respected both 
the quantity and the quality of the article 
cleaned. This is the natural and usual re- 
sult in the operation of machinery newly 
.invented and constructed. It requires time 



and experience to bring it to complete per- 
fection. But, the right of the inventor does 
not depend upon the questions whether the 
machine Is more or less perfect or whether 
slight modifications in the arrangement of 
the machinery or in the finish of the parts 
composing it, may or may not better ac- 
complish the end sought to be attained; but 
upon the question whettter the machinery 
constructed as described in the patent will 
or will not accomplish the end practically 
and usefully in the way pointed out If it 
will, the inventor is entitled to the protec- 
tion which the government has granted 
him; and any one using the principle thus 
embodied is guilty of an infringement, how- 
ever he may have perfected the machinery 
by superior skill In the mechanical arrange- 
ment and construction of the parts. Such 
perfecting is but the skill of the mechanic, 
not the genius of the inventor. 

The proof is full to show, that seVeraLat 
the machines constructed In strict conform- 
ity to the description in the patent, and 
immediately after It was granted, operated 
well, and are still in use by the purchasers. 
The shape of the teeth, and of the space 
between them, best adapted to use in 
cleaning wool or cotton, is a matter of nice 
calculatiou, depending upon various consid- 
erations, such as the character and condi- 
tion of the article, whether coarse or fine, 
very foul or otherwise, and also the nature 
of the foreign substances, and necessarily, 
somewhat upon practice and experience in 
the business. If the space is too large at the 
point of the teeth, the dirt will be drawn 
into them with the wool or cotton; if it is 
too small at the point, and too wide at the 
bottom, the space will clog, and embarrass 
the operation. For this reason, there might 
well be different opinions as to the precise 
shape and structure, as there have been, ac- 
cording to some of the witnesses. The 
teeth must however, be hooked, so as to 
catch the wool or cotton and draw It be- 
tween them and belaw the surface of the 
cylinder. 

•Upon the whole, without pursuing the ex- 
amination of the case further in detail, I 
am satisfied that the plaintiff is entitled to 
an aceoim.t of the partnership transactions 
from the 22d of May, 1845, down to the 
time when he assigned and transferred all 
his interest in the patent to William L. 
King, on the 30th of March, 1848. Having 
then parted with the whole of his interest, 
he was no longer concerned in the partner- 
ship business. The assignment worked a 
dissolution, and left the parties interested 
in the patent simply to their rights under 
it Perhaps Kinsman might have Insisted 
upon a dissolution from the time of the as- 
signment to King of a part of the plaintiff's 
interest in the patent, on the 2d of Septem- 
ber, 1847, and a closing up of the partner- 
ship affairs as they stood at that period; 
but as no such step was taken by Goddard, 
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i^vho then represented tlie interest of Kins- 
man, tlie partnership must' be regarded as 
Jiaving continued down to the 30th of 
3VIarch, 1S4S, and the account is to be taken 
down to that period. And, as it appears 
that the plaintifC is no longer interested in 
the patent, the injunctions heretofore 
granted in his behalf, in pursuance of the 
prayers in the original and supplemental 
bills, must be dissolved, except so far as 
they restrain Kinsman and Goddard from 
collecting the partnership debts- 

NOTE. The decree was as follows: "Or- 
dered and decreed, that the plaintiff is the first 
and original inventor of the improvement in 
the burring machine, for which letters patent 
were granted to him May 1st, 1845, as set forth 
in the bill of complaint; thai^ if otherwise, the 
defendants Bansman and Goddard are estopped 
from denying the fact, by virtue of the agree- 
ments of the 22d of May, 1845, and the 9th of 

, February, 1846, also set forth in said bill; that 
the said agreements are legal and valid, and bind- 
ing upon the parties Kinsman and Goddard; 
that the assignment of the whole of the interest 
at the plaintiff in the patent,, on the 30th of 
March, 1848, to William L. King, worked a dis- 
solution of the partnership which existed be- 
tween him and Kinsman under the aforesaid 
agreements; that the burring machines manu- 
factured and sold by Kinsman and Goddard be- 
tween the 22d of May, 1845, and the 30th of 
March, 184S, -the time of tie dissolution, are 
to he deemed to have been made and sold un- 
der the said agreements; that the cause be re- 
ferred to Charles W. Newton, Esquire, one of 
the masters of this court, to take and state the 
partnership accounts which accrued between 
the parties within the periods above mentioned, 
under the said agreements; that, in taking and 
stating the said accounts, the master ascertain 
and state the number of machines made and 
sold within the said time by Kinsman and God- 
.dard, or either of them, and the prices for which 
they were sold, also the amount of monies ad- 
vanced by the said Kinsman and Goddard, or 
either of them, in procuring machinery, tools, 
.&c., for the manufacture of the said machines, 
and for labor, materials, expenses, &e., in the 
manufacture and sale of the same; and that, in 
stating the accounts, the master charge said 
Kinsman and Goddard with at least $100 profit 
on each and every machine made and sold by 
them, or either of them, since the 9th of Feb- 

, ruary, 1846; that the master take and state an 
account with the plaintiff, including monies ad- 
vanced by him, if any, in procuring machinery, 
tools, &c., for the manufacture of machines, 
and for labor, materials, expenses, &c., in the 
manufacture and sale of machines, and the 
number made and sold by him between the times 
aforesaid; that, in stating such account, the 
plaintiff be charged with at least $100 profit on 
each and every machine made by him since the 
'9th of February, 1846; that the master be au- 
thorized to require the production of the ac- 
count books of the parties before him for ex- 
amination, and the parties to be at liberty to 
furnish such further evidence in the premises 
.as they may see fit and proper; that the master 
report to the court his doings in pursuance of 
the above directions; that all other questions in 
the case be reserved till the coming in of said 
report; and that the injunctions heretofore 
granted be dissolved, except so far- as to re- 
strain Kinsman and Goddard from collecting 

.outstanding debts for vending machines prior to 
the 30th of Mardi, 1848." 

[On appeal to the supreme conrt, the decree of 
this court was afiirmed. 18 How. (59 U. S.) 
289. For other cases involving t3us patent, 
see Cases Nos. 3,477 and 9,833.] 



Case Ho. 10,758. 

PAKKHURST v. KINSMAN et al. 

[2 Blatchf. 72; i 8 N. J. Leg. Obs. 73; 1 Fish. 
Pat. Rep. 175.] 

Circuit Court, S. D. New York. Jan. 25, 1848. 

Eqoitx — Leave to File Sopplemental Bill^ 
AvRBMESTS— New Parties. 

1. Under rule 57 in equity, requiring notice 
to he given on an application for leave to file 
a supplemental bill, it is not necessary that the 
petition for leave should embrape the averments 
intended to be inserted in the supplemental bill, . 
but only that it should advise the opposite party 
and the court of the ground on whidi the relict 
is applied for. 

2. All that the court inquires into, on such a 
petition, is to see whether probable cause exists 
for granting the leave, and whether the peti- 
tion states facts or circumstances which, if prop- 
erly pleaded, would sustain a supplemental bill. 

3. "Where the original bill was against K., and 
was founded mainly on an agreement between 
the plaintiff and K., in relation to a machine 
patented to the former, which gave to K. the 
right to make and vend the machines on cer- 
tain conditions, and, on filing the bill, an injunc- 
tion was issued against K., prohibiting his fur- 
ther making or selling the machines: Sdd, that 
a petition alleging that since the filing of the bill 
G. had, as the plaintiff was informed and be- 
lieved, become in some way interested in the 
machines, and was, as the plaintiff believed, act- 
ing in collusion with K. in making and vending 
them, and represented himself as so interested, 
was sufficient to authorize the plaintiff to make 
G. a party to the same suit by supplemental bill. 

4. Where the same petition asked leave to in- 
sert in a supplemental bill new matters in regard 
to K.: Mdd, that although most of them would 
be proper subjects of amendment to the original 
bill, and could not lay the foundation for a sup- 
plemental bill, yei^ as a discovery was sought 
from K. in regard to particulars not stated in the 
original bill, and K. had already answered that 
bill, the leave ought to be granted. 

5. Circumstances stated under which laches 
will not be imputed to the plaintiff as a ground 
for denying him leave to file a supplemental bill. 

[This ease is first reported as heard upon 
the application of the defendant to reduce 
the amount of bail for which he was held 
under arrest. Case No. 10,761.] 

This was an application, by petition, for* 
leave to file a supplemental bill, making one ' 
Calvin If. Goddard. a party to the suit, and 
adding new charges against the defendant [Is- 
rael] Kinsman, based partly on facts which 
had occurred since the original bill was filed, 
and partly on facts existing at that time, 
but not then known to the plaintifC [Stephen 
R. Parkhurst], and also an amended prayer 
for a receiver. No additional proceeding 
was prayed against the defendant [James 
W.] Hale. Notice of the application was 
served on Kinsman and Goddard, and they 
opposed it. Kinsman objected that the plain- 
tiff had been guilty of laches, in not speeding 
the cause, as a plea in bar to the bill, and 
an answer supporting the plea had been filed 
nearly two years before; and that it was tm- 
reasonable to allow him now to introduce new 
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here reprinted by permission.] 
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averments and a new prayer, and thus open 
and enlarge the field of litigation, which 
ought to have been closed upon the pleadings 
before the court The original bill was 
founded mainly upon an agreement between 
the plaintiff and Kinsman, in relation to a 
burring machine patented to the plaintiff, — 
see Parkhurst v. Kinsman [Case No. 10,757], 
—which gave to Kinsman the right to make 
and vend the machines on certain conditions. 
A provisional injunction was granted against 
Kinsman, on the filing of the bill, prohibiting 
his further making or selling the machines. 
The petition now alleged that, since the bill 
was filed, Goddard, who was formerly a 
clerk or agent of Kinsman's, had, as the 
plaintiff was informed and believed, become 
in some way interested in the machines, and 
was, as the plaintiff believed, acting in collu- 
sion with Kinsman in making and vending 
them, and represented himself as so inter- 
ested, and was issuing circulars to invite pur- 
chasers, &e. Goddard objected, that the 
cause of action against Kinsman set up in the 
bill was wholly foreign to him, being based 
on a contract between those parties,^ and 
seeking redress upon the spirit and equity of 
that contract, with which he was in no way 
connected in terms, and in which he had no 
interest; that, if the plaintiff had any cause 
of action against him for the violation of the 
patent, the remedy was by an action for the 
tort, and such violation had no connection 
with the agreement set up in the bill. 

Seth P. Staples and George Gifford, for 
plaintiff. 
James W. Gerard, for Goddard. 
Ambrose L. Jordan, for Kinsman. 

BETTS, District Judge. It seemed to be 
supposed, on the argument, by the counsel 
for the defendant, that the supreme coturt, 
in requiring, by rule 57, notice to be given 
on an application for leave to file a supple- 
mental bill, had put the petition upon the 
footing of the bill itself when filed, and that 
the application could be defeated by show- 
ing that the petition did not make a case es- 
tablishing the propriety of the bill, and the 
legal liability of the party sought to be 
brought in, to the remedy sought by the suit 
Such, however, is not the effect of the rule. 
It does not essentially change the practice as 
it before existed. In England and in this 
state, supplemental bills w^e allowed to be 
filed only by leave of the court. DanieU, 
Ch. Prac. (Am. Ed.) 1655, and notes; Eager 
V. Price, 2 Paige, 333; Lawrence v. Bolton, 
3 Paige, 294. And the court, in addition, fre- 
quently ordered notice to be given of the ap- 
plication. Eager v. Price, 2 Paige, 333. The 
design of notice is to avoid precipitation and 
a needless accumulation of pleadings. But 
the court inquires no further than to see 
whether probable cause exists for the new 
proceeding. The petition, accordingly, need 
not embrace the averments intended to be in- 



sert'ed in the supplemental bill, but need only 
advise the opposite party and the court of the 
ground on which the relief is applied for. 
The court may, therefore, deny leave to file 
a supplemental biU, and yet permit an amend- 
ment of the original bill; and this ability to 
shape and abridge the pleadings may be the 
reason of the practice which requires the as- 
sent of the court to the filing of a supple- 
mental bill. In my opinion, then, all that the 
court looks to on motions of this description, 
is to see that the plaintiff states facts or cir- 
cumstances which, if properly pleaded, would 
sustain a supplemental bill. 

The allegations in the petition in regard to 
Goddard would, undoubtedly, be insufficient 
as averments in a supplemental bill, but they 
embrace matters which, if well pleaded, may 
charge him as a party to the suit The court 
will not decide this motion on the technical/ 
rules applicable to a demurrer. The petitionj 
is sufficiently definite in charging that God- 
dard has become connected with the subject- 
matter of the* suit against Kinsman since the 
original bill was filed, and is, in that connec- 
tion, doing those acts in relation to the inter- 
ests of the plaintiff which this court by in-l 
junction, has restrained Kinsman from do-| 
ing; and that is, in substance, sufficient, ac- 
cording to all "the authorities, to authorize- 
the plaintiff to bring Goddard before the 
court, in the same suit, to answer for his pro- 
ceedings. On these points, the plaintiff is- 
entitled to a discovery from Goddard. It is 
a mistake to construe the petition as setting- 
up, as the ground of complaint, an independ- 
ent infringement by Goddard of the plain- 
tiffs rights under his patent Its bearing 
and manifest intent is to charge on Goddard 
a combination with Ejnsman, and an acting- 
in concert with him to defeat the right the 
plaintiff has to restrain Kinsman on the, 
equities of the original bill. It is enough, on. 
this motion, to allege such concert and com- 
bination on information and belief, whether 
such a charge wojdd or would not be suffi- 
cient in the liUl itself. The leave prayed for 
must therefore, be granted in respect to God- 
dard. 

Most of the matters sought to be Inserted' 
in the supplemental bill in respect to Kins- 
man would be proper subjects of amend- 
ment to the original bill, and could not lay 
the foundation for a supplemental bill. 1 
Hoff. Ch. Prac. 393, 398; Story, Eq. PI. § 333. 
But, as a discovery is sought from Kinsman 
in regard to particulars not stated in the orig- 
inal bill, and an answer to that has been al- 
ready put in hy him, the course of practice 
will justify the filing of a new bilL Mitf. Bq. 
PI. 62 (3d Am. Ed. 99) and note. 

The laches imputed to the plaintiff, in not 
pushing forward his suit since Kinsman's 
plea and answer were put in, might perhaps 
can for a ftdler excuse, befoi^e the court 
would allow the plaintiff to change the is- 
sues by amending the orighial biU. Even 
then, however, the objection would not stand* 
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upon the ground of any essential Injury to 
the defendant to arise from permitting sudi 
amendment, for it is not shown that any 
proofs have been taken by either parly un- 
der the issues, or that the defendant has 
availed himself of his privilege under our 
practice of speeding the cause. But a sup- 
plemental bill may be filed at any stage of a 
cause, even after decree rendered (Story, Eq. 
PI. § 338), and the nature of the present liti- 
gation would induce the court to lend all rea- 
sonable aid to have every dispute between 
the parties in respect to their rights as in- 
volved in it, definitively settled, and to leave 
nothing to be caUed up and pursued here- 
after. Upon these considerations, I shall au- 
thorize the Supplemental bill to be filed as 
prayed for, with the insertion, as against 
Kinsman, of the allegations referred to in the 
petition, and which might not, if brought for- 
ward by themselves, justify more than an 
order for amendment. 

[NOTE. A receiver was appointed in this 
case upon the supplemental bill, and an injunc- 
tion granted against Kinsman and Goddard. 
Case No. 10,760. Subsequently Kinsman was 
arrested under attachment for a violation of 
this injunction, and held to answer certain in- 
terrogatories filed by the plaintiff. Certain of 
these interrogatories were held by the court 
bad, upon demurrer of defendant In the case 
of those upon which issue was joined, a refer- 
ence was had to a master to take proofs. Id. 
10,759. Upon the hearing upon all the plead- 
ings and proofs taken, a decree was entered in 
favor of the plainlifE, and for an account. Id. 
10,757. Subsequently, upon the coming in of 
the master's report, a final decree for $23,220.28 
was entered against the defendants. This de- 
cree was aflSrmed upon appeal by the supreme 
court 18 How. (59 U. S.) 289.] 



Case "No, 10,759. 

PASKHURST V. KINSMAN et al. 

[2 Blatchf. 76; i 1 Fish. Pat Rep. 173.] 

Circuit Court, S. D. New York. Feb. 16, 1848. 

Injunction — Attachment for Contempt — Spe- 
cific Acts — Inteurogatories. 

1. A plaintiff, in moving for an attachment 
against a defendant for contempt of court in not 
obeying an injuncdon, must state, in the proofs 
on which the application is founded, the sjpecific 
nets of omission or commission which constitute 
file alleged contempt 

2. When, in such a proceeding, the defendant 
is ordered to answer interrogatories to be filed, 
such interrogatories must be limited to the par- 
ticular offences so alleged, and must not inquire 
in regard to matters not charged specifically in 
such proofs. 

3. Nor can the plaintiff require the defendant 
to answer interrogatories as to particulars which 
are charged on information and belief, and are 
not established by direct evidence. 

4. Interrogatories which were unauthorized 
having been demurred to by the defendant and 
he having answered taking issue upon others: 
JicJd, that he was entitied to recover his costs on 
the demurrer, but the enforcement of the costs 
was stayed until the issues on the interroga- 

1 [Reported by Samuel Blatchford, Esq., and 
Here reprinted by peimissiou.] 



tories answered should be disposed of. Edd, 
also, that the proper mode of proof on such is- 
sues was by testimony taken orally before a 
master. 

[This was a bill In equity by Stephen R. 
Parkhurst against Israel Ellnsmanand James 
W. Hale, and is reported as first heard upon 
the application of the defendant Kinsman to 
have reduced the amount of the bail for 
which he was held under arrest Case No. 
10,761.] 

An injunction having been granted against 
the defendant Kinsman, on the filing of the 
bill, restraining the sale by him of certain 
machines constructed according to a certain 
patent issued to the plaintlfC (see Parkhurst 
V. Kinsman [Cases Nos. 10,757 and 10,758]), 
it was served upon him, and afterwards, on 
the filing of afildavits charging a violation 
of the injunction by sales of the machines, 
an attachment was issued against him. Oa 
his arrest, twenty-five interrogatories were 
filed by the plaintiff. To two of the inter- 
rogatories and part of a third the defend- 
ant answered, taking Issue on them. He in 
substance denied or alleged matter in avoid- 
ance of a fourth, and demurred to twenty- 
two and part of another. The only interrog- 
atories which related directly to the specific 
acts of contempt on the part of the defend- 
ant, in violation of the injunction, which 
were charged in the affidavits for the at- 
tachment, were two of those on which the 
defendant took Issue. Three of the interrog- 
atories demurred to inquired as to collec- 
tions and receipts of money by the defend- 
ant generally, from sales of the patented 
machine, but did not apply directly to the 
collections and receipts on, the sales speci- 
fied in the said affidavits. The questions 
arising as to the proper mode of procedui*e 
on the Issues of fact so joined and the de- 
murrers so taken, were now argued. 

" James W. Gerard, for defendant. 

Seth P. Staples and George Gifford, for 
plaintiff. 

THE COURT held: 1. The proper mode of 
proof by the parties on the* facts in issue be- 
tween them in this case. Is by testimony 
taken orally before a. master. 

2. It is incumbent on a plaintiff, in moving 
for an attachment against a defendant for 
contempt of court in not obeying its pro- 
cess of injunction, to state, in the proofs on 
which the application is founded, the specific 
acts of omission or commission on the part 
of the defendant which constitute the alleged 
contempt, 

3. When, in such a. proceeding, the defend- 
ant is ordered by the court to answer inter- 
rogatories to be filed by the plaintiff, such 
interrogatories must be limited to the par- 
ticular offences so alleged against the de- 
fendant; and it Is not competent for the 
plaintiff to file Interrogatories inquiring in 
regard to matters not charged specifically 
against the defendant in the proofs fur- 
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alshed on the application for the attachment. 

4. The plaintiff is not entitled to require 
the defendant to answer interrogatories as 
to particulars which ai-e charged on the in- 
formation and belief of the plaintiff or of 
other witnesses, and are not established by 
direct evidence. 

5. The several interrogatories demurred to 
by the defendant are unauthorized by law, 
and are bad in substance; and the defend- 
ant must be exonerated from answering 
them, and is entitled to recover against the 
plaintiff his costs on the demurrers to be 
taxed, but the enforcement of such costs 
must be stayed until the matters in issue 
between the parties on the interrogatories 
answered sliall have been disposed of. 

6. There must be a reference to a master 
to take the proofs of the respective parties 
upon the issues joined, and report the same 
to the court with all convenient speed. 

[NOTE. Upon the hearing upon the merits 
in this case there was a decree for plaintiff, 
with reference to master to fake an account. 
Case No. 10,757. The iinal decree awarding 
damages was affirmed by the supreme court 18 
How. (59 U. S.) 289.] 



Case 'No, 10,760. 

PAEKHUEST v. KINSMAN et aL 

[2 Blatchf. 78; i 1 Fish, Pat. Rep. 180.] 

Circuit Court, S. D. New York. March 11, 
1848. 

Patents— Supplemental Bill' after Injunctiott 

— extensio>f of injcnctiox — rights ob" 

Defendant's Assignee. 

1. Where, on the filing of a bill against K. to 
restrain him from violating the plaintiff's pat- 
ent, a provisional injunction was granted, and 
afterwards the court allowed a supplemental bill 
to be filed, bringing in, as a party to the suit, G., 
who it was alleged had become interested in the 
subject-matter of the suit since its commence- 
ment, and also allowed new charges in regard 
to K. to be inserted in the supplemental bill, so 
as to embrace transactions not covered by the 
injunction: held that, as the transactions of K. 
set forth in the supplemental bill were of the 
same character with those first enjoined, tie in- 
junction must be extended so as to include them. 

2. It appearing that G., who was so made a 
party by supplemental bill, was the clerk of K. 
from the commencement of the suit to the hear- 
ing of the application for the injunction against 
K., and knew of the existence of the suit and of 
the proceedings for the injunction, and, on the 
day the application was heard, became assignee 
of K, of his rights in litigation in the suit: held, 
on a motion for a provisional injunction against 
Gr.y that he took the subject-matter assigned to 
him, with no higher or other rights, as respected 
the plaintiff, than K. possessed, but was charge- 
able with the liabilities of K., and did not stand 
before the court as an independent infringer. 

3. As G. was a sheer volunteer in the contro- 
versy, and the mere substitute for K., the like 
injunction as against K., must issue against him, 
and he cannot be allowed to give security and 
keep an account till the hearing. 

1 [Reported by Samuel Blatehford, Esq., and 
here reprinted by permission.] 



4. The peril of a fund in litigation is cause 
for the interference of the court to secure and 
protect it by the appointment of a receiver. 

[Cited in Wright v. Merchants' Nat. Bank, 
Case No. 18,084.] 

[This case is first reported as heard upon the 
application of the defendant to have reduced 
the amount of the bail for which he was held 
under arrest. Case No. 10,761.] 

In pmsuance of the leave granted (Paikhurst 
V. Kinsman [Case No, 10,758]), a supplemental 
bill was filed in this case, making Calvin L. 
Goddard a defendant, and enlarging the char- 
ges in the original bill against the defendant 
[Israel] Kinsman, so as to embrace transac- 
tions of his not covered by the injunction 
originally awarded against him. On the sup- 
plemental bill and proofs offered in support 
of its allegations, the plaintiff [Stephen E. 
Parkhurst] now moved for an injunction 
against both Kinsman and Goddard, and also 
for a receiver, to collect and hold the out- 
standing moneys payable to them, and which 
were the subject of litigation in the suit. 

Seth P. Staples and George Gifford, for 
plaintiff. 
James W. Gerard, for defendants. 

BETTS, District Judge. As the transac- 
tions of Kinsman, set forth in the supple- 
mental bill, are of the same character with 
those heretofore enjoined, they come within 
the scope of the former injunction, and it 
must be extended as to him so as to include 
them. 

It IS contended that Goddard's case stands 
on independent groimd, and that he is enti- 
tled to make an original defence to the plain- 
tiffs motion, on its merits. He claims the 
privileges of a bona fide purchaser from 
Kinsman of his interest in the tools and mate- 
rials for the manufacture of the maehtaes In 
question, and insists that the plaintiff can* 
not ask the equitable interposition of the 
court against him, except upon the ground of 
his being an infringer of the plaintiffs patent; 
and that, as to that charge, he is entitled to 
defend himself, without regard to the condi- 
tion of Kinsman, who, as was held by the 
court on the granting of the original injunc- 
tion, was precluded, by his agreements, from 
denying the validity of the patent. But I 
think that Goddard is not entitled to these 
grounds of defence, and that he stands before 
the court, at this stage of the action, charge- 
able witli the liabilities of Kinsman, and in 
no respect entitled to a higher or different or- 
der of defence. 

The original bill rested on two grounds: the 
right of the plaintiff as patentee, and the 
special agreements made with him by Kms- 
man, as part owner of the patent, in relation 
to its use and enjoyment; alleged a violation 
of the plaintiff's rights in both respects; and 
demanded the restraioing of Kinsman from 
the further use of the invention, and a dis- 
covery and accoimt from him in respect to 
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bis past doings under the agreements. On 
all these points the decision of the court, on 
the motion for the injunction, was in favor of 
the plaintiff. 

Goddard,^ from the commencement of this 
suit to the close of the application for the 
injunction, was the derk of Kinsman, keep- 
ing his books, and knowing Ids transactions 
under the agreements, and was personally- 
cognizant of the existence of the suit, hav- 
ing furnished his own affidavit on behalf of 
Kinsman to resist the application, and attend- 
ed in court during the hearing. On the very 
day the argument closed, Goddard became 
assignee of ^Kinsman of all the rights of the 
latter, and now sets up that assignment as 
his protection. The order of the court grant- 
ing the injunction was made two days after- 
wards. Here, then, the interest of Goddard 
was acquired, not only pendente lite, in the 
ordinary sense of the phrase, but with a full 
knowledge in fact of the nature and state of 
the litigation, and after some degree of per- 
sonal participation in it; and, on well-settled 
principles, he took the subject-matter assign- 
ed to him, with no higher or other rights, as 
respected the plaintiff, than Kinsman pos- 
sessed. Story, Eq. PL §§ 156, 342; 2 Story, 
Eq. Jut. § 90S. To uphold such a transaction 
would, in the language of Chancellor Wal- 
worth,' enable parties, by successive assign- 
ments, to render a litigation interminable. 
Sedgwick y. Cleveland, T Paige, 287. The 
plaintiff here might have enforced his decree 
against Goddard, without any ne:w proceed- 
ings, (3 Daniell, Ch. Prac. 1894,) but he had 
also the option to bring him intp the cause as 
a party, by supplemental bill, and there was 
reasonable cause for so doing, in order to en- 
force an account against him, and have the 
additional remedy of a receiver as to out- 
standing moneys on sales made by him. 

The court was most strenuously urged not 
to make the injunction peremptory against 
Goddard, and thus completely close his busi- 
ness, and involve him in ruinous losses. At 
first, I was inclined to seek some mode, by 
exacting security and the keeping of an ac- 
count, by which his operations might be con- 
tinued till the final hearing. But, upon the 
whole, as he is sheerly a volimteer in the con- 
troversy, and intermeddled in the business 
after the decision of the court in Kinsman's 
ease was known, he in truth stands before 
the court chargeable in every particular with 
the liability of Kinsman himself to submit 
to that decision, and caimot justly claim any 
exemption from its full design and effect. 
Most assuredly Kinsman would not be per- 
mitted to resume the manufacture of the ma- 
chines, until the dissolution of the injunction; 
and Goddard stands in no other light than 
his substitute, acting with full knowledge of 
the decision of the court, and, in many in- 
stances, as appears by the proofs, professedly 
continuing operations in the name and under 
the authority of Kinsman. Under these cir- 



cumstances, an injunction must be issued 
against Goddard, as prayed for. 

A proper case is established against both 
defendants for the appointment of a receiver. 
It is shown that both of them have debts out- 
standing to a very large amount, for ma- 
chines sold by them since the granting of the 
former injunction. The plaintiff, if his right 
is finally established, will be entitled to a 
large part of these moneys, and both defend- 
ants are proved to be irresponsible in their 
circumstances. The peril of a fimd in litiga- 
tion, is cause for the interference of the court 
to secm-e and protect it by the appointment 
of a receiver. Edw. Ree. c. 1; 3 Daniell, Ch. 
Prac. 1667-1669, 1949-1965; 2 Story, Eq. Jur. 
§§ 829, 831. 

[NOTE. An attachment was issued against 
Kinsman for violation of this injunction. The 
case was heard upon plaintiff's interrogatories 
filed upon the arrest of the defendant. Case 
No. 10,759. Upon the hearing on the merits, a 
decree in favor of plaintiff was entered in this 
case, with reference to a master to take an ac- 
count. Id. 10,757. The final decree awarding 
damages was affirmed, upon appeal to the su- 
preme court. 18 How. (59 U. S.) 289.] 



Case Wo. 10,761. 

PARKHUEST v. KINSMAN. 

[3 Woodb. & M. 168.] i 

Circuit Court, D. Massachusetts. May Term, 
1847. 

Special Bail— Torts — Affidavits asd Proof- 
Amount OP Debt or Damages — Another 
Suit Pending, 

1. In states where no statute exists regulating 
special bail, it may be required in cases of tort 
as well as contract, and without affidavit, as to 
the true amount of the debt or damges. 

2. But a motion may be made to a judge of 
the court to which the writ is returnable, before 
the return day, to reduce the amount; and it 
will be compUed with if affidavits or other evi- 
dence are produced which prove the present 
amount to be unreasonable. 

8. The ad damnum in the writ, and the sum 
demanded in the declaration, are itie priraJL facie 
guides to the sheriff. 

4. The affidavits and proof must show what 
is expected to be recovered in the present ac- 
tion; and not the whole claim of the plaintiff, 
some of which is not competent evidence un- 
der this form of action! 

5. On this motion the court will not go into 
and decide a doubtful question as to jurisdic- 
tion over this action, but leave it to a motion 
or plea after the return. of the writ. 

6. If another suit' is pending elsewhere for 
the same cause of action, the bail will be reduced 
to a nominal sum, or only common bail allowed. 

This was an application to reduce the 
amount of bail which had been taken in an 
9.etlon by the above plaintiff [Stephen R. 
Parkhurst] against the defendant [Francis 
Kinsman]. The suit" had been instituted on 
the 20th of August, 1847, returnable to the 

1 [Reported by Charles L. Woodbury, Esg., 
and George Minot, Esq.] 
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uest Oetoljer term. The defendant was ar- 
rested the day after, and a bail-bond de- 
manded and taken, for $20,000, witb sure- 
ties. The motion was made early in Sep- 
tember, A. D. 1847, during an adjourned 
session of the May term, and the respondent 
appearing and asking time to send to New 
York where the plaintifC resides, for evi- 
dence to resist the motion, it was granted, as 
the respondent was not in prison, but had 
obtained bail. The motion came on for final 
argument and decision, September 24th. The 
defendant showed that the plaintiff had in- 
stituted a bill in chancery against the de- 
fendant, and another person in New Jersey, 
and a like bill in New York against him and 
one F. W. Hale; the first sometime in 1846, 
and the last, February 9th, 1847. In those 
bills It was admitted or proved that after 
the patent had been obtained by the plain- 
tiff, he conveyed one-third of it to the de- 
fendant for §3,000, and had been paid ?2,000 
of the same. That the defendant was to 
make and vend the machines, securing a 
profit of $100 on each, and account for his 
sales and receipts; and after paying him- 
self for any advances for tools and stock, 
was to pay over to the plaintiflF his propor- 
tion and allow him to make and vend the 
machines afterwards on certain terms then 
arranged, but which it is not necessary to 
detail. Such proceedings appeared to have 
been had in New York as to lead to a de- 
cree of injunction against the defendant, not 
to use the machine longer, and to render an 
account of his ecs^enditures and receipts in 
connection with it. The defendant then fil- 
ed an affidavit that he in truth owed the 
plaintifiC nothing, and that the plaintifC had 
no cause of action against him except what 
was set out in the bill filed in New York, 
and that the present suit and arrest were 
vexatious, and he ought to be discharged 
without bail or merely on common bail. 
The plaintiff then showed that the .declara- 
tion in this action was trespass on the case, 
for an infringement of a patent-right for a 
machine to clean cotton or wool, alleged to 
have been invented by him, and a patent ob- 
tained for it. May Is^ 1845; and that it was 
violated by the defendant on the 8th of 
July last, and divers other times;- but not 
stating where, nor that either party was a 
citizen of Massachusetts. Both were de- 
scribed as belonging to New Jersey, but the 
defendant to be then "commorant" in Mass- 
achusetts. The plaintiff also filed evidence 
that he had attempted to get service of the 
injunction on the defendant in New York 
without success; that he believed the de- 
fendant justly owed him $25,000, the sum 
demanded in damages in the writ; and that 
the defendant was without property in New 
York, and according to his belief, insolvent 

Mr. King, for plaintiff. 

Charles Levi "Woodbury, for defendant 



WOODBURY, Circuit Justice. The ques- 
tion as to what is excessive bail and what 
are the proper grounds for fixing the true 
amount is in some cases difficult But such 
is the jealousy in this country against re- 
quiring an unreasonable sum, that the con- 
stitutions of some states undertake express- 
ly to prohibit it^ as does the constitution of 
the United States. See Const N. H. art 33, 
Bill of Rights; Const U. S. Amend. 8. Es- 
pecially is it improper to require an unrea- 
sonable sum in criminal cases, where the 
data for fixing a proper one are more cer- 
tain, and where personal prejudice can op- 
erate more freely without detection. At the 
same time, in both criminal and civil cases, 
a duty exists in public officers to require suf- 
ficient bail at the peril of a suit against 
themselves, if not acting honestly and fair- 
ly; and here, in revising the sum, no censure 
or correction is proper unless the amount is 
clearly unreasonable. Evans v. Foster, 1 N. 
H. 374, and cases cited; 2 Chit Gen. Prac. 
370; Craig v. Brown [Case No. 3,328]. 

The twenty-third rule of this court, under 
which this motion Is made, requires that the 
sum be "unreasonable" in order to justify a 
reduction. In England and several of the 
states, there are statutes regulating, to some 
extent, where bail may be required and the 
amount; and sometimes the mode and time 
of fixing the amount of special bail are pre- 
scribed by express legislation. So in the 
District of Columbia, by congress, in 5 Stat 
499. The amount due in England to require 
any special bail has at times been as high 
as i-20, in case of debt. Gilb. Ch. Prac. 35, 
37; 1 Tidd, Prae. 187. And at times it has 
not been allowed at all, "where the damages 
were uncertain, as in cases of tort Gilb. 
Ch. Prac. 35. See the departures from this 
in extreme cases of personal injury in Eng- 
land. 1 Bac. Abr. "Bail." In respect to the 
time and mode of fixing the amount, it seems 
to be done frequently before the return day 
of the writ. Before the return of the writ, 
as in this case, the sheriff in England may 
give up the bail bond on proper facts. 1 
Tidd, Prae. 251; Cowp. 71. And bail above, 
on a surrender of the principal at any time, 
may be discharged. 1 East, 383. 

If a person, like an attorney, be improp- 
erly held to bail, he may on motion at any 
time be discharged. 1 Wils, 298. And ap- 
parently this may be before the writ is re- 
turned. Belifante v. Levy, 2 Strange, 1209. 
So, of a wife arrested. 1 East 16; 2 Salk. 
544. See a case of large reduction in the 
bail in New York, from §10,000 to §500, in 
a case of tort Ballingall v. Bumie, 1 Hall, 
237. But in some states, and especially in 
Massachusetts, the subject of special bail is 
left very loosdy. 17 Mass. 177. In cases 
of contract there is some test in the debt as 
to the true amount, and statutes exist dis- 
allowing bail at all, unless the sum demand- 
ed exceeds a certain sum. In New Hamp- 
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shire since 1S19, tbe sum demanded must es.- 
ceed $13.33, the jurisdiction of a justice of 
tlie peace. 2 N. H. 492. 

But the forms of process requiring bail be- 
ing established by law, St N. H. (183.0 Ed.) 
58, 65, it can usually be taken, whenever not 
prohibited, and is then by force of the stat- 
ute regulating the form of process and by 
the principles of the English law in force 
when our ancestors emigrated hither, and 
not by afly mere rule of this or other comis, 
as seems to have been supposed in the argu- 
ment Hence, we cannot dispense with it 
Tvhere the law has not dispraised with it 
Hence, we must uphold it as not being dis- 
pensed with by statute, in all cases sounding 
in tort, though some sounding in contract, 
when small, are by statute excepted. I have 
no doubly however, that under these circum- 
stances, open as the requisition of large bail 
to any amount is, without even an oath re- 
quired by the plaintiff to the amount of his 
■damage, and leaving the defendant much at 
the mercy of the caprice or passion of a 
plaintiff, and subject as this matter Is to 
great vexation and abuse when the defend- 
ant happens as here to be arrested among 
strangers, and for which an action for mali- 
•cious pr(»ecution or for demanding excessive 
bail is a very inadequate and procrastinated 
remedy, the course of a plaintiff is to be care- 
fully scrutinized on motions like this. Some 
impartial officer or judicial tribunal should 
hold equal scales between the parties and 
fix the sum as security for them, since nei- 
ther of them ex parte is very well fitted to 
regulate it impartially. 

Legislation more in detail is certainly need- 
ed on this matter; and to show the views of 
■congress in a place where Its legislation is ex- 
clusive, it proceeded by the act of August 
1st, 1842, to provide that in no civil suits 
special bail shall be required without an afO.- 
davit that the respondent is about to ab- 
scond, or was guilty of a breach of trust, 
or using fraud In the contract; and provid- 
ing that a judge in vacation, or the court in 
-term time, may inquire into these matters. 
5 Stat 499. Agam, by act of June 17th, 
1844, it was required that the debt should 
exceed §50 in order to hold to bail at alL 5 
♦Stat 678. 

The statutes of New Hampshire exonerate 
from any bail administrators, when sued in 
autre droit and tenants in real actions* being 
there a species of proceeding as if in rem. 
1 St N. H. (1830 Ed.) p. 338, § 19. These 
■exceptions seem reasonable, per se, independ- 
■ent of any statute. But in cases of tort the 
statute of 12 Geo. L, allowing bail in no 
civil cases except suits on contracts and the 
debts sustained by affidavit made a change 
there, which has but few exceptions. Yet 
this statute seems never to have been adopt- 
-ed here, either in practice or by statute. 17 
Mass. 176, 177. Where the matter is unreg- 
ulated by -statute, as here, and the case is 
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one which by the general laws of the state 
is open to the requisition of bail, though in 
tort, the chief guide in the first instance is 
the ad damnum. 1 Bac. Abr. "Bail." Next 
the declaration where the amoimt appears 
distinctiy there. 8 East, 368. And next 
when the amount is afterwards contested in 
justifying bail in England, or here, in listen- 
ing to a motion like this to reduce the 
amount the affidavits of the parties to the 
facts bearing on the true amount, are some 
guide. And finally, other evidence which 
may throw light on that pertinent and con- 
trolling inquiry. 

But even then the court will not go into 
nice questions of law between the parties 
trying their strict rights, with additions or 
deductions from the damages, as those ques- 
tions are setUed the one way or the other 
on apices juris. 4 Barn. & Adol. 467. But 
the coiurt will merely examine to see what 
is probably and apparentiy to be recovered 
on the general aspect of the action and the 
evidence. 2 East 457; [Parassel v. Gau- 
tier] 2 Dall. [2 U. S.] 330. Otherwise, look- 
ing to legal exceptions, the present writ 
might not be considered as giving us any ju- 
risdiction, or as justifying any bail. It is, 
on its face, not between persons, either of 
whom is averred to be a citizen of Massachu- 
setts, but both citizens of New Jersey, and 
are merely "commorant" here. Gassies v. 
Ballon, 6 Pet [31 U. S.] 761; Bank of U. S. 
V. Moss, 6 How. [47 U. S.] 31; Sullivan v. 
Fulton Steamboat Co., 6 Wheat [19 U. S.] 
450. Unless one is averred to be a citizen 
of the state where the arrest is made, and 
not merely commorant there, the jurisdiction 
is very doubtful. See last cases, and Conk. 
Prac. 74; Rabaud v. D'Wolf [Case No. 11,- 
519]; Catlett v. Pacific Ins.- Co. [Id. 2,517]; 
[Wood V. Wagnon] 2 Cranch [6 U. S.] 9; 
[Capron v. Van Noorden] Id. 126. At the 
same time, it is ndwhere averred that the 
wrong was committed in this state or with- 
in this district or circuit of this court. The 
subject matter is, to be sure, alleged to be a 
violation of a patent-right; but it may be 
doubtful whether even then this court can 
exercise jurisdiction, when in no way, even 
under a videlicet, is the wrong averred to 
have happened in this district, or either party 
to have' been a citizen of it The facts, too, 
are understood to agree with these allega- 
tions, and hence no amendment except as to 
the place of the wrong, to be feasible here- 
after, and even that amendment might ex- 
onerate the bail wholly. But leaving this 
matter on this motion and going to the case 
as appearing on the merits in the evidence 
and declaration, and other legal difficulties 
are presented. See Knox v. Greenleaf [Case 
No. 7,909]. 

It is first apparent that the bills in equity 
instituted by this plaintiff in New Jersey and 
New York, against the defendant and others, 
proceeded on the ground that he was a ten- 
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ant in common or copartner with the plain- 
tiff in the patent and machines. And though 
another pei-son was joined on account of oth- 
er considerations, the liability to account, as 
a copartner, for his receipts, was the grava- 
men of the cases, as between the defendant 
find the plaintiff. It is, therefore, urged that 
in point of law the plaintiff could not sus- 
tain this action for trespass on the ease, 
against his copartner, either for those same 
proceeds sought to be obtained by the bills 
or for any other violation of the patent. But 
without going into this legal objection on this 
motion, it being an objection which may be 
hereafter mooted, and on a different state of 
facts, perhaps, and hence decided differently; 
it may be observed that usually actions in 
tort at law will not lie between tenants in 
common. 2 Johns. 468; 3 Johns. 175; 15 
Johns. 179; 1 Chit PI. 90; 8 Dum. & E. 
[8 Term K.] 145; 2 Saund. 476; 4 East, 121; 
1 Dum. & E. [1 Term R.] 658; 1 Salk. 290. 
Though perhaps if one destroy, or violently 
damage the partnership property, an action 
might lie, considering the tenancy in common 
to be thus abolished or severed, and the act 
as one not done on joint account. Co. Litt. 
200; 1 East, 363, 368; Bull. N. P. 9, 34; 4 
East, 121; 1 Ld. Raym. 737. Because there 
he does the injury not as a partner, and it 
may be, not within the scope of his partner- 
ship powers and duties, and is prosecuted for 
what he does dehors, and beyond his interests 
in common, and which operates as a tortious 
wrong to others. Perhaps, too, in this ease 
the plaintiff in this action means to go for 
damages by the defendant to his patent, 
caused by constructing a new and different 
machine, though on like principles, and thus 
infringing on this, but declining to account 
for the sales and the infringement. In such 
a suit it would be proper to join all the own- 
ers of the first patent if one of thiem was 
not the violator of it; and then the subtle 
question would arise, whether a copartner 
couiu not sue alone for the damage which he 
alone suffers, to the extent of his interest, 
by this separate and independent wrong com- 
mitted by his copartner. 

Without deciding this now, but supposing 
in the hearing of this' motion that such, a 
suit may be sustainable, the question then 
arises, which we are now prepared to dis- 
pose of, what is shown to be the probable 
amount of damages which have thus been 
sustained by the plaintiff? It is not, as has 
been argued, and as the plaintiff in a part 
of his affidavit seems to suppose, the amount 
claimed in the bills in chancery, for receipts 
of sales in the first patent, in which they are 
jointly interested and for which he prom- 
ised to account, and the allegations as to 
which sound In contract. That is not the 
cause before us. But it is an action on the 
ease against him for a misfeasance sounding 
in tort and not in contract, and claiming 
damages against him as a wrong-doer, and 
not an account from him as a copartner. 



If it was for the same matter, the arrest and 
bail required of the large sum of $25,000.. 
when a proceeding in chancery for the same 
matter was still pending in both New Jei*sey 
and New York, would seem to be vexatious, 
if not, technically barred. Bumham v. Web- 
ster [Case No. 2,179]; Aspden v. Nixon, 4 
How. [45 U. S.] 467. The parties, as to thi& 
special claim, being the same, though all the 
parties to the bill are not, and the subject 
in dispute the same, though in* different 
forms of action, the difference would, by 
analogy to many other cases, be so small 
as not to justify anything but common or 
nominal bail. Tidd, Prac. 184, 185; 7 Durn. 
& E. [7 Term R.] 470; 2 East, 453. It 
would be enough to defeat a third suit for 
the same matter pending at the same time,^ 
or at least would defeat, as not just and rea- 
sonable, large bail being proper in it from 
the same party, prosecuted in all three of 
them, though having others associated with 
him here. The course would be oppressive- 
and vexatious, and hence only common bail 
demandable. Taylor v. Wasteneys, 2 Strange,. 
1218; 3 East, 309. 

The only plausible position then to justify, 
requiring any special bail in this action is, 
that the gist of it is different from the mat- 
ter in those bills, and that it is not merely 
for the same matter, nor even as is argued, 
for like matter arising subsequent to bring- 
ing those bills. That last view is open to 
the objections first named of these parties 
being, as to that, partners, and not liable to 
each other for profits of their business, in 
an action at law, much less an action sound- 
ing in tort- Beside this, if it was for like 
matter, subsequent, the claim could cover 
only a few months' sales and profits, which 
from all the evidence, must be small in 
amount, and require only very reduced bail. 
If the gist be different, and relate to a new 
machine colorably different from the first 
one, which the defendant has built and sold, 
and appropriated all the profits to himself 
as if sole owner, then the action may per- 
haps be maintainable. At all events, I shall 
not on this motion, for reasons before stated, 
examine and decide so doubtful a question 
of law. 

Considering this action, then, as maintain- 
able like a suit against a third person for 
such an infringement, and treating the de- 
fendant in that as acting in a separate and 
independent capacity like a third person, 
what is the amount of damages that he ap- 
pears on the evidence to have thus sus- 
tained? He does not himself swear that 
this separate injury is to the extent of 520.- 
000, or to any specific amount, though he 
intimates in a portion of his affidavit, that 
he has thus been injured. When he testi- 
fies to claims of $20,000 on the defendant 
as just, it is all his claims of every kind, in 
eluding those litigated in New York and 
New Jersey as well as^ here, and claims 
against him as partner no less than those 
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against him as a violator of his patent-riglit 
by means of a new machine, founded on the 
same principles, though set up as new, and 
as helong^ng to the defendant, exclusively. 
There being then no evidence as to the sepa- 
rate amount of damage on this account, the 
only safe rule is to be governed by the aver- 
age amoimt of damages wliich have been 
given usually in this class of cases in this 
state. The value of patents is unequal, the 
extent and duration of the infringement dif- 
ferent; but the highest verdicts rendered 
here the last ten years have been only about 
$2,000. Many have been less, and where 
only §1,200, motions have been made to set 
verdicts aside as excessive. Allen v. Blunt 
[Case No. 217]. I see nothing in the facts 
of this case to justify an expectation of re- 
covering more than $2,000, and the prob- 
abilities are in favor of a less svun. The sale 
of twelve to fifteen machines, not returned, 
at $100 profits on each would probably cov- 
er all. So the original value of the whole 
patent-right was estimated at only $9,000, 
as one-third of it was sold for $3,000, so that 
the whole of the plaintiflE's share encroached 
on would be worth only $6,000, or less than 
$500 a year for the whole term of fourteen 
years. This patent had been used only about 
two years by the defendant. Supposing the 
cost to be not bver an ordinary amount, and 
$500 more would cover that, it seems to me. 
then, that the bail should not be more than 
$2,500, in order to insure not only the ap- 
pearance of the party, but his abiding the 
event of a trial. 

One view as to the defendant's being among 
strangers here, and exposed to Increased dif- 
ficulty and expense in getting large bail; 
and this being the third suit against him 
for difficulties about their patent-rights, all 
pending at once, and this being brought, 
not in New Jersey or New Yort, where the 
parties reside, or do business, but in a re- 
mote state, would appear to justify r^ucing 
the sum still lower. On the contrary, there 
is some evidence that the defendant has 
kept out of the way of legal process in New 
Yort since the injunction there, and is car- 
i*ying on his evasions of the plaintifE's rights, 
without due respect to judicial decisions. 
This might, perhaps, warrant a larger sum. 

The counsel then agreed to a reduction of 
the bail bond to $4,000, and a rule to that 
effect was entered accordingly. 

[NOTE. In this case leave was given plain- 
tiff to file a supplemental bill making one Cal- 
vin Jj. Goddard a party defendant to the suit. 
Case No. lO,758, Subsequently, an injunction 
was granted against Kinsman and Goddard. 
Id. 10,760. An attachment was issued against 
Kinsman for violation of this injunction. Case 
heard upon plaintiflE's interrogatories. Id. 10,- 
759. "Upon the hearing on the merits a decree 
in favor of plaintifiE and for an account was en- 
tered. Id. 10,757. From the final decree 
awarding damages upon the master's report an 
•appeal was taken by defendants to the supreme 
court. Decree affirmed. 18 How. (59 u. S.) 
289.] 
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PARKINSON V. LASELIiE. 

[3 Sawy. 330; i 2 Am. Law T. Kep. (N. S.) 279; 

7 Chi. Leg. News, 268; 21 Int. 

Rev. Rec. 163.] 

Circuit Court, D. California, April 23, 1875. 

CopmiGHTS — Demurrer to BiLii, 

1. Under sections 4952 and 4956 of the Re- 
vised Statutes of the United States, ,an author 
cannot obtain an exclusive right to his work un- 
less before publication he delivers to the librari- 
an of congress, or deposits in the mail, address- 
ed to him, a printed copy of the title of the 
work or map; and, also, within ten days from 
the publication, deliver to the said librarian, or 
deposit in the mail, addressed to him, two copies, 
thereof. 

[Cited in Boucicault v. Hart, Case No. 1,692; 
Donnelley v. Ivers, 18 Fed. 594,] 

2. A bill in chancery to restrain the 'infringe- 
ment of a copyright, acquired under chapter 3, 
title 60, of the Revised Statutes, which does not 
allege the performance of the acts required to be 
performed by the author in section 4956 of said 
statute, is insufficient. 

[Cited in Chapman v. Ferry, 18 Fed. 539; 
Trow City Directory Co. v. Curtin, 36 Fed. 
, 829,] 

Bill in equity [by T, D. Parkinson against 
E. B. Laselle] to restrain the infringement 
of a copyright to a map of the Comstock 
lode. Th6 defendant demurred specially on 
the ground that the bill does not allege the 
delivery at the office of the librarian of con- 
gress, or a deposit in the mail addressed to 
said librarian, of a copy of the title of the 
map before its publication, or a delivery to 
said librarian, or a deposit in the mail, ad- 
dressed to Mm, of two copies of said map 
within ten days from its publication. The 
copytdght is claimed to have been obtained 
on October 2, 1874. Section 4952 of the Re- 
vised Statutes, then in force, provides, that 
"any citizen of theS United States « * * 
who 'shall be the author * * * of any 

* *■ * map * * » shall, upon complying 
with the provisions of this chapter, have the 
sole liberty of printing, reprinting, publish- 
ing, completing, copying, executing, finish- 
ing and vending the same." Section 4936 
provides that "no person shall be entitled to 
a copyright unless he shall, before publication, 
deliver at the ofQce of the librarian of con- 
gress or deport in the mail addressed to 
the librarian of congress, at "Washington, 
District of Columbia, a. printed copy of the 
title of the book or other article * * * for 
which he desires a copyright, nor unless he 
shall also, within ten days from the publica- 
tion thereof, deliver at the office of the libra- 
rian of congress or deposit in the mail ad- 
dressed to the librarian of congress, at "Wash- 
ington, District of Columbia, two copies 
of such copyright book or other article." 

* * * Section 4959 provides that "the pro- 
prietors of every copyright book or other ar- 
ticle, shall deliver at the office of the libra- 
rian of congress, or deposit in the mail, ad- 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.3 
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dressed to tlie librarian of congress, at 
Washington, District of ColumlDia, within 
ten days after its publication, two complete 
copies thereof, of the best edition issued." 
* * * Section 4960, that "for every failure 
on the part of the proprietor of any copy- 
right to deliver or deposit in the mail either 
of the published copies, or description or 
photograph, required "by sections 4956 and 
4959, theoproprietor of the copyright sliall be 
liable to a penalty of twenty-five dollars, to 
be recovered by the librarian of congress in 
the name of the United States, in an action 
in the nature of an action of debt, in any dis- 
trict court of the United States within the 
jurisdiction of which the delinquent may re- 
side or be found." And section 4962, that 
"no person shall maintain an action for the 
infringement of his copyright unless he shall 
give notice thereof by inserting in the sev- 
eral copies of every edition published, on 
the title page or the page immediately fol- 
lowing it, if it be a book, * * * or if a 
map * * * by inscribing upon some por- 
tion of the face or front thereof, or on the 
face of the substance on which the same 
shall be mounted, the following words: 
'Entered according to act of congress in the 
year by A. B. in the office of the libra- 
rian of congress at Washington.* " 

B. Morgan, for complainant. 
L. D. Latimer, for defendant 

SAWYER, Circuit Judge. It Is settled by 
the supreme court in Wheaton v. Peters, 8 
Pet [33 U. S.] 591, that every act required 
by the act of congress of May 3, 1790 CI Stat 
124), and of April 29, 1802 (2 Stat 171), rela- 
tive to copyrights, is essential to the title de- 
rived under those acts. Unless he performs 
every act required by these statutes, the au- 
thor acquires no exclusive right. See,' also, 
JoUie V. Jaques [Case No. 7,437] and Baker 
V. Taylor [Id. 782]. The authority of these 
decisions is not questioned bj complainant, 
but it is insisted that the present statute "is 
different and requires a different construc- 
tion. On the contrary, it appears to me to 
be more difficult under the present statute to 
escape the construction adopted by the su- 
preme couri; in Wheaton v. Peters [supra], 
than under the former acts. 

Under section 3 of the act of 1790, there 
was some ground for claiming, that it was 
only necessary to deposit a printed copy of 
the title to a book or map, in order to secure 
a copyright; and that the provisions of the 
latter part of this section, and in section 4, 
for publication of a copy of the record, and 
the delivery of the copy of the work, were 
merely directory, or at most, conditions sub- 
se'quent But there is no ground for such 
claim under the present act Under section 
4952 of the Revised Statutes, an author of a 
book or map, is to "have the sole liberty of 
printing * « « and vending the same," 
only "upon complying with the provisions of , 



this chapter," that is to say, all the provi- 
sions, for no exception is made. No one pro- 
vision is referred to rather than another. As 
the statute has not limited the acts to be 
performed to any one provision less than the 
whole, the courts have no authority to say 
that any one rather than another, less than 
the whole is sufficient Section 4956, in ex- 
press terms, declares that "no person shall 
be entitled to a copyright unless he shall, be- 
fore publication, deliver at the office of the 
librarian of congress, or deposit in the mail 
addressed to the librarian of congress at 
Washington, District of Columbia, a printed 
copy of the title of the book or other article, 
etc.; nor unless he shall, also, within ten 
days from the publication thereof, deliver at 
the office of the librarian of congress, or de- 
posit in the mail addressed to the librarian 
of congress at Washington, District of Co- 
lumbia, two copies of such book, or other 
article," etc. There is no possible room for 
construction here. The statute says no 
right shall attach until these acts have been 
performed; and the court cannot say in the 
face of this express negative provision, that 
a right shall attach unless they are perform- 
ed. Until the performance as prescribed, 
there is no right acquired under the statute 
that can be violated. 

It is claimed by the complainant, that sec- 
tion 4962 prescribes the essentials necessary 
to authorize the maintenance of the action; 
and that the court cannot add others. It is 
upon this section that it is sought to distin- 
guish this case from those arising under for- 
mer acts, which did not contain the provi- 
sion. The provision relied on is, that "no 
person shall maintain an action for the in- 
fringement of his copyright unless he shall 
give notice thereof by Inserting in his sev- 
eral copies of every edition published * * * 
if it be * * * a map * * * by Inscrib- 
ing upon some portion of the face or front 
thereof, or on the face of the substance on 
which the same shall be mounted, the follow- 
ing words: 'Entered according to act of con- 
gress, in the year , by A. B., in the of- 
fice of the librarian of congress at Washing- 
ton.' " But the difficulty in adopting the 
complainant's view, is, that a cause of ac- 
tion must exist before an action can be main- 
tained; and there can be no cause of action 
tin a right exists, and that right has been 
violated. 

Under sections 4952 and 4956, the plaintiff 
can have no copyright till he has performed 
the prescribed conditions, and until he has 
acquired his copyright, there can be no vio- 
lation of that right at all which can afford 
a ground of action. Instead of section 4962 
being a limitation of the acts to be perform- 
ed, or alleged in order to entitle a party to 
maintain an action, it imposes an additional 
duty upon him as a prerequisite to its main- 
tenance. He must first acquire a copyright 
under the other provisions of the act and 
then, in order to enforce his right against In- 
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fringera lie must, also, give notice of bis 
right liy the means prescriljed by section 
4962, so that other parties may not copy his 
work In Ignorance of his rights. This seems 
to he the object of the provision. An analo- 
gous provision, and for a similar purpose, 
copied from previous acts, is found in section 
4900, relating to patent rights. 

The complainant's claim can derive no ar- 
gumentative support against the express 
negative provisions of the statute already 
cited and discussed, from section 4960, pro- 
viding for a penalty to be recovered from 
the author on failure to perform all the con- 
ditions prescribed. This seems to be intend- 
ed to furnish additional guarantees agamst 
attempts of parties to avail themselves of 
the benefits of a copyright ^vithout first per- 
formipg all the conditions prescribed in order 
to confer the right 

The demurrer must be sustained, and it is 
so ordered, with leave to amend on the usual 
terms. 



Case No. 10,763. 

PARKMAN V. BOWDOIN et aL 

a Sumn. 359.1 ^ 

Circuit Court, D.* Massachusetts. May Term, 
1833. 

CONSTBUCTION OP DEVISE — ^FEE TaIL. 

A devise to A for life, and after her death to 
her second son B, and to his lawful begotten 
chUdren in fee simple for ever; but in ease he 
should die without children lawfully begotten, 
to the other son of A, (0.) and to his lawfuhy 
becollen children in fee simple for ever. At the 
time of making the will, B had no children. 
Held, that B took a fee tail, with remainder to 
C, on an indefinite failure of issue of B. 
[Cited in Davidson v. Koehler, 76 Ind. 410; 
Slade V. Patten, 68 Me. 384; Wheatland v. 
Dodffe, 10 Mete. 504, 505; Re Paton, 111 N. 
T 485, 18 N. E. 626; Bowker v. Bowker, 
148 Mass. 203, 19 N. E. 215; Prowitt v. 
Rodman, 37 N. Y. 57. Cited m brief m Sut- 
ton V. Miles, 10 R. I. 349.] 

[This was an action at law by George Park- 
man against James Bowdoin and another.] 

Covenant, for a breach of the covenants of 
a deed, dated the first day of March, 1833, 
conveying certain real estate in Boston. 
Among other covenants the defendants cov- 
enanted, that the said James Bowdoin (one 
of the grantors^ was seised and possessed of 
the premises in fee tail, was of full age, and 
was duly entitied by law to ^ve, grant, sell, 
and convey the same in fee simple to the 
plaintiff, &c., &c The breach alleged was, 
that the said James Bowdoin was not so 
seised, &c., &c. The plea averred, that the 
said James Bowdoin was seised and possess- 
ed of the premises in fee taU, was of full age, 
and was duly entitled by law to give, grant, 
sell, and convey the premises in fee simple, 
&c., &c; on which issue was joined. At the 
trial the jury found a special verdict. 

1 pieported by Charles Sumner, Esq.] 



(Case No. 10,763) PAEKMAN 

Charles P. Curtis, for plaintiff. 
Jeremiah Mason, for defendants. 

STORY, Circuit Justice. The sole question 
arising under the special verdict is, whether 
James Bo^^doin, the grantor, was at the 
time of the conveyance seised in fee tail of 
the estate in controversy. If so, then, under 
the statute of Massachusetts, of the 8th o' 
March, 1792 (Act 1791, c 61), as he was of 
full age, he was capable of passing a fee sim- 
ple to the grantee, there being nothing to im- 
peach the bona fides of the deed of convey- 
ance. See Lithgow v. Kavenagh, 9 Mass. 161. 
The question, whether he was so seised in 
fee tail, turns altogether upon the true inter- 
pretation of the will of Mrs. Sarah Bowdoin, 
made on the 18th of July, 1812, which has 
been duly proved and approved by the proper . 
court of probate. I pass over all considera- 
tion of her subsequent marriage with the 
late General Dearborn, and the trust deeds 
and setUements executed upon that occasion; 
because it is admitted that they do not 
change the legal posture of the case, the will 
being expressly upheld by them. The clause 
in the wiU, on which the case turns, is in the 
following vords: "Eighthly. I give and devise 
to my beloved, affectionate, worthy niece, 
Mrs. Sarah Bowdoin Sullivan, wife of George 
SuUivan, Esq., of said Boston, for and during 
the term of her natural life, all my real es- 
tate in Milk street, in said Boston, with the 
house, stables, coach-house, and all the other 
buildings, and all the lands thereunto belong- 
ing, which I at present possess, agreeable to 
the last will of my late worthy husband; and 
at her death I give the said estate to her sec- 
ond son, James Bowdoin Sullivan, he drop- 
ping the name of Sullivan, and taking and 
retaining the name of Bowdoin, and to his 
lawful begotten children in fee simple for 
ever. But in ease he should die without 
children lawfully begotten, I hereDy give the 
estate to the oldest son of the said Sarah 
B. SulUvan, now named George Richard Sul- 
livan, on condition of his dropping the name 
of Sullivan, and taking and retaining the 
name of George Richard James Bowdoin, and 
to his lawful begotten children in fee simple 
for ever. Birt in case of the death of the 
above named James Bowdoin Sullivan and 
George Richard Sullivan, without lawful be- 
gotten children, the said estate shall be a 
younger son's of the said Sarah Bowdoin 
Sullivan, on condition of his taking and re- 
taining the name of James Bowdoin, and to 
his lawful begotten children in fee simple for 
ever.- And in case of the failure of all such 
sons of the said Sarah Bowdoin Sullivan, 
and they dying without lawful begotten 
children, it shall be her oldest daughter's, or 
in case of the death of her oldest daughter 
without children, it shall be her second 
daughter's and so on to her youngest, and to 
her children in fee simple for ever." 

Now, the special verdict finds, that Mrs. 
Sarah Bowdoin, the testatrix, died in 1826, 
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eeised of the premises for her natural life; 

that the devisees, James Bowdoin Sullivan 
and George Richard Sullivan, (the grantors 
of the plaintiff,) have changed their names in 
conformity to the will; that they came 
of full age, namely, the said George on the 
14th of November, 1830, and the said James 
on the 16th of March, 1832; and that Mrs. 
Sarah Bowdoin Sullivan, the devisee, and her 
husband, George Sullivan, on the 29th of 
Peeember, 1S32, duly conveyed her life estate 
in the premises to their son, the devisee, 
James Bowdoin. The effect of these facts 
is, that by the union of the life estate with 
the remainder under the will, if that remain- 
der gave a fee tail, the devisee, James, was, 
at the time of the conveyance to the plain- 
tiff, tenant in tail in possession, for it i^ 
^ound, that he had a seisin and possession of 
the premises according to his title. It may 
be well to add, what is apparent upon the 
face of the special verdict, that James and 
George, the devisees, at the time of the mak- 
ing of the will, were without issue, being 
then of very tender years. The devise, then, 
stripped of unnecessary appendages, is a de- 
vise in remainder to James, (tne grantor,) and 
to his lawfully begotten children in fee sim- 
ple for ever. But in case he should die with- 
out children lawfully begotten, then to 
George, (the grantor,) and his lawfully be- 
gotten children in fee simple for ever. And 
in case of the death of both, without lawful- 
ly begotten children, then to a younger son of 
Mrs. Sarah B. Sullivan, and his lawfully be- 
gotten children in fee simple for ever; and in 
case of the failinre of all sons, then to the 
daughters successively, &e., &c. 

The argument for the plaintiff is, that, tak- 
ing all the clauses together, the intent of the 
testatrix was, that the devisee, James, should 
take a remainder in fee simple, with an ex- 
ecutory devise over to the devisee, George, 
in fee simple, in the event of the failure of 
issue of James. But the argument is sur- 
rounded with this difficulty, that, if it can be 
maintained, it may defeat the very intention 
which it is supposed to support If the ex- 
ecutory devise over is to be on an indefinite 
failure of the issue, then it is too remote, and 
therefore void. If it is to be limited to a 
failure in the life-time of James, then if 
James should leave issue, who should die 
without issue, the remainder over to George 
would wholly fail; for the event would not 
have occurred, upon which it was to go over. 
See Bayley, J., Tenny v. Agar, 12 East, 253, 
261; Doe v. Webber, 1 Barn. & Aid. 713, 720. 
It is plain, then, that if the testatrix intend- 
ed, as I think she did intend, to create suc- 
cessive estates in the children of Mrs. Sarah 
B. Sullivan upon the total failure of the line 
in the elder branches, "the construction con- 
tended for would or might, upon either sup- 
position, defeat it. And I am of opinion, that 
this construction would directly defeat it; 
for upon principle, as well as authority, the 
words, "if he should die without children," | 



I ought to be construed an indefinite failure of 
issue, for want of suitable words limiting the 
failure to any other period; and, as I shall 
presently show, issue and children are in 
tills devise precise equivalents. So that the 
executory devise over would be utterly void 
for remoteness. 

On the other hand, if we construe the es- 
tate in James to be an estate tail, and, in 
default of his issue, successive estates tail 
in the otheif children, according to priority of 
birth and sex, the manifest object of the 
testatrix in keeping the estate in the family, 
so long as there are any descendants, may, 
by the rules of law, be accomplished. Why, 
then, should we not give this construction to 
the terms of the will? Certainly we ought 
so to do, if there be nothing repugnant to 
the just sense of the terms used, and it will 
further the intention of the testatrix; for in 
all cases of wills, the intention is to govern, 
if not inconsistent with the rules of law. 

Let VIS, then, examine the terms of the de- 
vise. It is to James and to his lawfully be- 
gotten children in fee simple for ever. Now, 
it is plain, that as James had no children at 
the time, they could not take immediately 
by way of descriptio personarum, as joint 
tenants with their father, a fee simple; and 
therefore we are driven to construe the word 
"children" as words of limitation, and not 
as words of purchase. And this is in con- 
formity to the rule laid down in Wild's Case, 
6 Coke, 17, which has been constantly recog- 
nised as law down to our day. 2 "And this 
difference" (says Lord Coke) "was resolved 
for good law, that if A devises his lands to 
B and his children or issues, and he hath 
not any issue at the time of the devise, that 
the same is an estate tail; for the intent of 
the testator is manifest and certain, that his 
children or issues should take; and as im- 
mediate devisees they cannot take, because 
they are not in rerum naturil; and by way 
of remainder they cannot take, for that was 
not his intent, for the gift is immediate; 
therefore these such words shall be taken as 
words of limitation, scilicet, as much as 
children or issues of his body." The only 
distinction between the case thus put, and 
that now at bar, is, that here the estate to 
James and his children is in remainder, after 
a life estate to his mother. But that makes 
no difference in law, because it is still an Im- 
mediate estate to the children in the remain- 
der, as much as to their father, James, and 
not a remainder subsequent to his estate in 
the premises. So that the reasoning in 
Wild's Case is strictly applicable, as will ap- 



2 Wild's Case is always referred to with ap- 
probation. See Buffar v. Bradford, 2 Atk. 220: 
White V. White, WiUes, 348; Wharton v. Gres- 
ham, 2 W. Bl. 1083; Cook v. Cook, 2 Vern. 545; 
Gates V. Jackson, 7 Mod. 439; King v. Melling, 
1 Vent. 231; Hughes v. Sayer, 1 P. Wms. 534; 
Davie v. Stevens, 1 Doug. 321; Hodges v. Mid- 
dleton, 2 Doug. 430; Seale v. Barter, 2 Bos. & 
P. 485; Broadhurst v. Morris, 2 Barn. & Adol. 
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pear upon the nest resolution in the same 
^ase: '*But it -was resolved, that if a man, as 
in the ease at bar, devises land to husband 
and wife, and after their decease tp their 
children, or the remainder to their children; 
in this case, although they have not any 
•child at the time, yet any child, which they 
^hall have after, may take by way of re- 
mainder, according to the rule of law; for 
his intent appears, that their children should 
not tate immediately, but after the decease 
of R and his wife," Wild's Case, 6 Coke/ 17. 
Indeed, Wild's Case itself presented the very 
point, if there had been any distinction be- 
tween the case of a devise of an immediate 
■estate in possession and such a case in re- 
mainder; for, there, the question arose upon 
a devise in remainder, after an estate to the 
testator's wife for life. And this last reso- 
lution puts the ease expressly on the ground, 
that the children were to take after the de- 
<jease of their parents, and' not immediately 
with them. See Moore, 397; Seale v. Barter, 
2 Bos. & P. 492, 493. And according to the 
opinion of Lord Alvanley, in Seale v- Bar- 
ter, 2 Bos. & P. 493, who cites also the re- 
port in Moore, 397, all the judges thought, 
that if there were no children in esse at the 
date of the will, it would have been an es- 
tate tail. Lord Chief Justice Willes, in de- 
livering the judgment of the court in Ginger 
V. White, Willes, 348, 353, pointedly affirms 
the same doctrine. See, also. King v. Mel- 
ling, 1 Vent. 229, 231. 

Now, it cannot be pretended, that James's 
children were, under the present devise, to 
take the estate solely in remainder after his 
decease, which could only be by a devise to 
him for life, and to the children after his de- 
cease in fee; whereas the devise is to him 
and his children in fee simple. And if the 
word "children" is to be construed as words 
of purchase, and not of limitation, he must 
take a fee simple jointly with them. And 
this is doubtless the ground, upon which 
Oates v. Jackson, 2 Sti-ange, 1172, was decid- 
ed. There, the devise was "to my wife A for 
her life, and after her death to her daughter, 
and her children on her body begotten or to 
be begotten by N her husband and their 
heirs for ever," At the time of making the 
will, J had one daughter, and afterwards had 
two sons and one daughter, who died with- 
out issue; and J survived her oldest daugh- 
ter, who left issue. It was held, that J took 
a fee, as joint tenant, she having a child at 
the making of the will; and, as she survived 
all h?r children, the whole fee vested in her. 
And the court relied upon the doctrine stat- 
ed in Co. Litt 9: "B having eleven sons 
and daughters, A giveth lands to B et lib- 
eris suis et a lour heires, and father and all 
his children do take a fee simple jointly by 
force of the words, 'their heirs.' But if he 
had no child at the time of the feoffment, the 
•child bom afterwards shaU not take." That 
the court rely for their decision upon the 
fact of J having a cliild at the time, is very 



clear from the more full and accurate report 
of the same case in 7 Mod. 439, (Leach's Ed.) 

The case of Annable v. Patch, 3 Pick. 360, 
turned substantially upon the same consid- 
erations; for in that case there were several 
children bom at the time of making the will. 
In neither case, either in the argument or the 
decision, was an allusion made to any sup- 
posed distinction between an immediate es- 
tate in possession and such an estate in re- 
mainder. The case of Buffar v. Bradford, 
2 Atk. 220, was a case of personal estate, and' 
turned upon that consideration; for if the 
parent in that case was held to take an estate 
tail, under a bequest to herself and the chil- 
dren bom of her body, the parent would take 
the whole to the exclusion of the children. 
And as the intent seemed clear, that the chil- 
dren should take, though there were no chil- 
dren bom at the time of making the will, the 
com:t construed the words to be words of 
purchase, and not words of limitation. In a 
devise of real estate, there is no such necessi- 
ty to construe the words as words of pur- 
chase; for the children may take under the 
estate tail. It is well known, that there are 
great distinctions, in all this class of cases, 
between bequests of personalty and devises of 
real estate. This very case states it; and it 
is recognised in Cook v. Cook, 2 Vem. 545; 
Forth V. Chapman, 1 P. Wms. 663; Dingley 
V. Dingley, 5 Mass. S35, 537, and in many 
other cases. See, also. Doe v. Perryn, 3 
Term R. 484, 494; Crooke v. De Vandes, 9 
Ves. 197; Hawley v. Northampton, 8 Mass. 
3, 38, 39. But there is no necessity, in the 
present case, of relying upon the doctrine in 
the foregoing cases; because, here, there is 
a devise over, (which did not ecsiist in any of 
them,) which has always been held to have 
a most material bearing upon the construction 
of the antecedent clause, in making the words 
thereof words of limitation, and not of pur- 
chase. The devise is, "in case he (James) 
should die without children lawfully begot- 
ten," then the estate is to go over to George, 
and his children in fee simple. Now, this is 
utterly inconsistent with the notion of a fee 
in the children of James. For, suppose James 
should have children, and they should all die 
in his life-time, leaving issue, the estate 
would then. If construed to depend upon the 
contingency, of leaving children at his deatli, 
pass over to George, thus entirely defeating 
the prior estate to the children of James, al- 
though they left issue. Yet no one can rea- 
sonably doubt, that the testatrix intended the 
devise over to take effect only upon an ex- 
tinction of the issue of James; for she has 
added the words, "in fee simple," after chil- 
dren. 

To give any just effect, then, to the origi- 
nal devise, as well as to the devise over, the 
word "children" must be construed, as mean- 
ing issue or heirs of the body. And, although 
in its primary sense, the word "children" is 
a deseriptio personarum, who are to take, 
there is not the slightest difficulty in giving 
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it tlio other sense, when the structure of the 
devise requires it. There are many authori- 
ties to this effect in cases analogous to the 
present In Hughes v. Sayer, 1 P. Wms. 534, 
the master of the rolls said, that the word 
"children," when unborn, had been in case 
of a will construed to he synonymous with 
'•issue," and therefore would in a will create 
an estate tail. In Davie v. Stevens, 1 Doug. 
321, the devise was of the fee simple and in- 
heritance to W. S., to him and his ehiia or 
children for ever; and if he happened to die 
before twenty-one years of age, then devise 
over. Lord Mansfield, in delivering the opin- 
ion of the court, said: "The words, 'child' 
or 'children,' are to the full as restrictive, as 
if the testator had said, 'and if my son die 
without heirs of his body.' To give the fa- 
ther a fee, would be to strike these words 
out of the will. They must operate to give 
an estate tail, for there were no children, 
bom at the time, to take an immediate estate 
by purchase. The meaning is the same, as 
if the expression had been, 'to A and his 
heirs,' that is to say, his children or his is- 
sue." Ginger t. White, Willes, 348, Hodges 
V. Middleton, 2 Doug. 431, and Doe v. Per- 
ryn, 3 Term B, 484, point in the same direc- 
tion. In this last case, Mr. Justice BuUer 
said, "children" and "issue," in their natural 
sense, have the same meaning. In Wood v. 
Baron, 1 East, 259, the devise was to the tes- 
tator's wife for life, and after her death to 
her daughter A, as a place of inheritance to 
her and her children or her issue for ever. 
And if she should die, leaving no child or chil- 
dren, then devise over. At the time of mak- 
ing the will, the daughter had a child. The 
court nevertheless held, that the daughter 
took an estate tail; and Lord Kenyon said, 
that if the words were construed to give the 
daughter a fee simple, the devise over, as an 
executory devise, would be too remote, being 
after an indefinite failure of issue. In Seale 
V. Barter, 2 Bos. & P. 485, the devise was to 
the testator's son A, and his ctiildren lawfully 
begotten; and for default of said issue to his 
daughter B, and her children lawfully to be 
begotten; and for default of such issue, to his 
son and daughter equally between them. At 
the time of this will, the son had no child, and 
his daughter was unmarried. The court held 
that tbe son took an estate tail; -and the rea- 
soning of Lord Alvanley, in giving the opin- 
ion of the court, is very cogent in its appli- 
cation to the present case. In Broadhurst v. 
Morris, 2 Barn. & Adol. 1, the devise was to 
his daughter A for life; and at her decease 
to her husband for life; and at his decease, 
to his grandson W and his children lawfully 
begotten for ever; but in default of such is- 
sue, at his decease to his grandson A, his 
heirs and assigns for ever. The court held, 
that W took an estate tall. This case is near- 
ly identical with the present In its leading 
features. 

There is a very late case, which Is stronger 
than the present. It was a devise to trustees 



of all the testator's real estate, to permit his 
daughter to take the rents and profits, or to 
sell, &c., if occasion required; also to settle 
on any husband she might take, for life, 
should he survive her. But should she have 
a child, to the use of such child from and 
after his daughter's decease. Should none 
of these cases happen, after his daughter's 
decease devise over. It was held, that the 
daughter took an estate tail, the daughter 
having no child at the making of the will 
and the testator's death. And Bifield's Case, 
cited in 1 Yent. 231, was relied on, where 
"son" was held to be nomen collectivum, 
as "child" was here. Doe v. Davles, Mich. 
T. K. B. 1832; 4 Barn. & Adol. 43, 1 Law 
J. K. B. (1832) 244. See, also, Sonday's 
Case, 9 Coke, 127. It is plain, then, that up- 
on authority there is no difficulty In the pres- 
ent case, In construing the word "children" 
to be a word of limitation, and not of pur- 
chase, If the sense of the devise requires It. 
And In reason It must be so also; for the In- 
tention of the party, when discovered, must 
in a will control any technical sense of par- 
ticular words; since the intention, if legal, 
is universally admitted to govern. The strong 
groimd, upon which the word "children" has 
been construed to be a word of limitation, 
when there is a devise over on failure of 
children, is, that otherwise, if there should 
be children bom, who should die during the 
life-time of the parent, leaving issue, the lat- 
ter would not take. . This consideration has 
been always held decisive; and it strictly ap- 
plies to the present case. Wyld v. Lewis, 1 
Atk. 432; Doe v. Perryn, 3 Term R. 484; 
King V. Burchall, 4 Term R. 296, note; Tenny 
V. Agar, 12 East, 253, 261; and Doe v. Web- 
ber, 1 Barn. & Aid. 713, 720,— are in point 
See, also, Hawley v. Northampton, 8 Mass. 3, 
41. 

The superadded words, "In fee simple," in 
the original devise, so far from impugning, 
absolutely require this construction. They 
demonstrate, that the devise over is not to 
take efiEeet, while there are any Issue of James 
in esse. "In fee simple" means the same as 
to their heirs and assigns; and the devise 
over being to a collateral heir, these words 
are necessarily cut down to heirs of the body, 
if the devise over is to take effect only upon 
an indefinite failure of issue; and that it is 
so, is established by all the authorities. The 
universal rule is, that a failure of children, 
issue, or heirs of the body, means an Indefi- 
nite failure of issue, unless there are other 
qualifying words, limiting the contingency 
to the death of the parent, which there cer- 
tainly are not here. See Denn v. Shenton, 
Cowp. 410; Ide v. Ide, 5 Mass. 500; Lilli- 
bridge v. Adie [Case No. 8,350]. The will, 
therefore, read according to the real meaning 
of the terms, Is, to James and the heirs of his 
body lawfully begotten, and their heirs for 
ever; and if he should die without such heirs 
of his body, then devise over. This is pre- 
cisely the devise in Denn v. Shenton, Cowp. 
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410, where the devise was held a fee tail, 
with a remainder to the second deylsee. Un- 
der this aspect of the case, there is this addi- 
tional reason for construing the devise to 
James a fee tail, that otherwise a devise over, 
(as has been already said,) being upon an In- 
definite failure of issue, would he utterly 
void for remoteness. Indeed, the argument 
at the bar surrenders the case, if the con- 
tingency is not to be limited to the decease^ 
of James. Not a single case has been cited' 
at the bar, in which under similar circum- 
stances a devise has been held to be upon 
such a limited contingency. Richardson v. 
Noyes, 2 Mass. B. 56, is distinguishable, (if 
indeed that case can be supported as law,) 
for there were words giving the estate to the 
survivor, «S:e,, which were thought to indi- 
cate, that the devise over ■was to take effect 
at the death of A, without any children then 
living. In Doe v. "Webber, 1 Barn. & Aid, 
713, the devise was to the testatrix's niece 
A, her heirs, executors, administrators, and 
assigns for _ ever; which would clearly pass 
a fee simple to her. And the devise over was, 
in case A shall die, and leave no child or chil- 
dren, then to her niece B, to her and her 
heirs for ever," paying £1000 unto the executor 
of her niece A, or to such person as she by 
her last will shall direct. The court held, 
that the devise over did not cut down the 
fee to a fee tail; but upon the whole lan- 
guage, the words, "child" or "children," were 
to be construed issue; and it was an executory 
devise over, upon A's dying without leaving 
any issue at her death. The court laid great 
stress on the legacy of £1000 being paid in a 
Ijroximate and not in a remote event. In 
that case, also, there were no such words, as 
"children," interposed in the first devise, as 
there are in the present Porter v. Bradley, 
a Term E. 143, turned upon the peculiar force 
of the words, "leaving no issue behind him." 
So that in the present case there is an evi- 
dent necessity of construing the words "chil- 
dren," &e., to mean issue or heirs of the body. 
If so, they are words of limitation, and not of 
purchase; and the estate of James is a fee 
tail, and not a fee simple. For this construc- 
tion several reasons may be given. First, be- 
cause the children were not in esse at the time 
of making the will; and therefore they could 
not take an immediate estate. Secondly, be- 
cause otherwise, if children were born, and 
died in the life-time of James, leaving issue, 
they would be excluded: whereas the words, 
"fee simple," show, that an intei'est was in- 
tended to the issue. Thirdly, because if "chil- 
dren" in the devise were to be construed to 
mean, not the whole class of issue, but strict- 
ly children of James, descriptione person- 
arum, living at his death, then the devise over 
would be defeated, if James should die leav- 
ing children, who should afterwards die with- 
out issu^ which plainly could not have been 
intended. Fourthly, because if the devise 
ovjpr be, as in my judgment it is, upon an in- 
definite failure of issue, then, as an executory 
18FED.CAS. — 77 
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devise, it is too remote and void; but as a 
remainder after a fee tail, it is good. And 
I would add, that it is a clear rule of law, 
that every limitation is to be construed to 
take effect by way of remainder, if it may, 
and not by way of executory devise, unless 
it be unavoidable to carry the intention into 
effect. My judgment is, that the words and 
the intent of the testatrix manifestly require 
the estate in James to be construed a fee tail, 
with a remainder to George. It is a case as 
free from doubt, on this point, as the will of 
an unskilful person weU could be. See Lees 
V. Mosley, 1 Younge & O. Exch. 589, 606 to 
609. 

The consequence is, that, upon the special 
verdict, judgment must pass for the defend- 
ants. 



PARKMAN (LAMB Vi). See Cases Nos. 8,- 
019 and 8,020. 



Case No. 10,764. 

Ex parte PARKS. 

[1 Hughes, 604.] i 

Circuit Court, D. Virginia. May 20, 1876. 

CbimikaIi Jokisdictiox — ^Review upon Habeas 
Corpus. 

Where the indictment by its averments gave 
the United States district court jurisdiction of 
the offence, and that court took jurisdiction, and 
the jury found the facts charged in the indict- 
ment, and the accused was sentenced by the 
district court, and imprisoned, error in the pro- 
ceedings cannot be reviewed by the United 
States circuit court upon habeas corpus, and the 
accused will be remanded to the custody of the 
marshal. 

[Error to the district court of the United 
States for the Western district of Virginia.] 
At law. 

BOND, Circuit Judga The writ of habeas' 
corpus issued in this case was upon the peti- 
tion of the prisoner, Richard S. Parks, alleg- 
ing he was illegally detained by the marshal 
of the Western district of Virginia, com- 
manding the marshal to produce the person 
of the petitioner, and to make return thereto 
of the cause of said Park's capture and de- 
tention. The marshal has made return that 
the prisoner is in jail in Harrisonburg, Vir- 
ginia, in his custody, by virtue of a mittimus 
of the district court of the United States for 
the Western district of Virginia, which is 
in the words following. (Here follows copy 
of mittimus.) .The petitioner alleges, how- 
ever, that the comi; had no jurisdiction to 
make such a commitment, because he was 
charged in the indictment mentioned therein 
with an offence which the district court of 
thp Western district had no jurisdiction to 
try, and that its judgment upon the verdict 
rendered upon the indictment is absolutely 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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void. The petitioner produces the record of 
the proceedings in the district court in his 
case in support of his petition and in re- 
sponse to the marshal's return. 

The indictment is drawn under section 5419 
of the Revised Statutes, which provides that 
"every person who forges the signature of 
any judge, register, or other ofllcer of any 
court of the United States, ... for the 
purpose of authenticating any proceeding or 
document," shall be punished in the manner 
prescrihed in that section. The indictment 
has three counts. The first charges that 
Parks "did forge the signature of 0. Doug- 
las Gray, a register in hankruptey for the 
Sixth congressional district of Virginia, to a 
certain receipt, which said receipt is in the 
words and figures following, to wit: 'BEar- 
risonburg, July 30th, 1875. Received of J. 
D. Martin by R. S. Parks, his attorney, the 
application with necessary papers for ad- 
judication in bankruptcy of said Martin; 
also, fifty dollars, amount of requisite de- 
posit. 0. Douglas Gray, Register.' He, the 
said Richard S. Parks, having committed the 
forgery aforesaid, for the purpose of authen- 
ticating the commencement of proceedings 
in bankruptcy in the case of J. D. Martin, of 
Page county, in the state of Virginia." The 
second count varies from the first in alleging 
the purpose to have been "the authenticating 
a proceeding, to wit, the filing of the petition 
of J. D. Martin in bankruptcy." The third 
count sets out no intent or purpose. The In- 
dictment appears, therefore, to charge a 
crime in the words of the statute, which is 
uniformly held to be sufficient unless there 
be some ambiguity or technicality in the lan- 
guage of the statute which it is necessary to 
amplify or explain in order that the party 
charged may be certain of the ofEence with 
which he is charged. If it be an ofEence at 
common law, the indictment must set out 
the" elements which constitute that oflfence. 
It appears to me that this indictment, upon 
its face, charges a crime which the district 
court had jurisdiction to try and determine. 
Whatever the facts may have been, the In- 
dictment, whether true or false, charges an 
OfEence which is prohibited by the statute. 
It charges that he forged the signature of a 
register in bankruptcy, Tvho is the officer of 
the district court, and that he did it to au- 
thenticate a proceeding, which is all the stat- 
ute requires. But the petitioner alleges the 
paper set out in the indictment would not 
authenticate any proceeding, and that even 
if he had used the paper for the purpose set 
out in the indictment it would not have had 
that effect; and that in fact there were no 
proceedings in bankruptcy of J. D. Martin, 
and that he could have had no such purpose. 
But these are facts to go to the jury to show 
the intent and purpose necessary to consti- 
tute the offence charged, and have nothing 
to do with the jurisdiction of the court. The 
jury has found the fact against the prisoner, 
and we are concluded by that verdict But 



supposing the fact to be that the statute re- 
quires that the paper to which the signature 
of the officer is forged must be a paper which 
by law he is required to make and sign in 
the discharge of his official duty, and that 
though this in fact is not such a paper, the 
district court determined that it was, is this 
more than error in the court, and can a 
judge of the circuit court review the errors 
of the district court on habeas corpus? 
' My opinion is that the indictment, by its 
language, gave the district court jurisdiction 
which once having acquired, no error in its 
proceeding can be reviewed upon habeas 
corpus, and the party will be remanded to 
the custody of the marshaL 

An order was entered accordingly by his 
honor, BOND, Circuit Judge, directing "that 
the said R. S. Parks be remanded to the cus- 
tody of the marshal for the Western district 
of Virginia; and it being suggested to the 
court that the said petitioner desires to en- 
ter an appeal, or to make an application to 
the supreme court of the United States, or 
one of the justices of the same, for a writ 
of habeas corpus or other legal proceedings 
in behalf of said practitioner,- the court or- 
ders and directs that the execution of the 
sentence in the said case of the United States 
V, Richard S. Parks, entered in the district 
court of the United States for the Western 
district of Virgmia, at HaiTisonburg, Vir- 
ginia, on the 4th day of May, 187G, be stayed 
for the period of forty days from this date, 
and that a copy of this order be sent to the 
marshal for the Western district of Virginia. 
And it is ordered that the marshal retain 
the said Richard S. Parks in his custody 
meantime, and that at the end of the forty 
days above specified, he execute the sentence 
of the district court, unless otherwise dhrect- 
ed." 

On similar petition to the United States su- 
preme court the principles of this decision were 
affirmed. See Bs parte Parks, 93 U. S. 18. 
But the accused was pardoned by the presi- 
dent. 



Case No. 10,765. 

In re PARKS. 

[9 N. B. R. 270.] 1 

District Court, E. D. Michigan. 1874. 

BASKKUPTCT—ExEsrPTioN— Partnership Propek- 
TY— Dwelling House as Real Property. 

A member of a bankrupt firm filed a petition 
to have a dwelling house and lot occupied by 
himself and family set apart by the assignee as 
exempt property under the bankrupt act and the 
laws of Michigan. The lot was the sole proper- 
ty of the petitioner, the house was built of lum- 
ber and other materials belonging to the bank- 
rupt firm, and with funds of the said firm, which 
were charged on the books to the house, and not 
specifically to the petitioner. At this time the 
firm was indebted to the petitioner to an amount 
exceeding the cost of the house, and was consid 
ered lolvent. The assignee demurred to the 

1 [Reprinted by permission.] 
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petition: first, because the house was partnership 
property, and second, that there can he no es- 
emption of partnership property under the bank- 
rupt law or the law of Michigan. Udd, that 
the house was part of the realty, and as much 
the separate property of the petitioner as the 
realty itself; that the firm had no interest or 
ownership in the house, and, as it was indebted 
to the petitioner, no claim for reimbursement; 
that nothing passed to the assignee except any 
excess there, may be in the value of the property 
in question over fifteen hundred dollars. 

This ease comes up on the petition of John 
F. Parks, one of the tianlanapts, to have a 
certain lot or part of lot in the city of De- 
troiti and the dwelling-house thereon, occu- 
pied by him with his family, claimed by 
the assignee as a part of the assets for the 
benefit of the creditors of the partnership of 
which the bankrupts [John F. & O. R. Parks] 
were the members, set-off to him as exempt 
under the bankrupt act and the constitution 
and laws of Michigan. It appears from the 
allegations of the petition, all of which are 
admitted by the assignee, that the lot was the 
sole property of the petitioner, John F. Parks. 
The busing of the bankrupt partnership, 
composed of the said bankrupts, was dealing 
in lumber and building materials. And it 
further appears by the petition that the house 
was built of lumber and materials and with 
funds belonging to the partnership, and that 
the same were charged on the partnership 
books to the bouse and not specifically to the 
said petitioner; that the partnership was in- 
■debted to the petitioner, and that after de- 
ducting the charges for building the house 
there was still a balance due him, and that 
immediately upon the house behig completed 
the petitioner took possession of the same, 
and has occupied the same ever since with 
his family, as aud for his homestead. There 
were some other facts and circumstances at- 
tending the transaction and commented upon 
at the argument, but which, in the view 
taken by tiie court, are unnecessary to be no- 
ticed here. The transactions above recitad 
were had in the summer and fall of 1871, and 
it does not appear, neither is there any pre- 
tence, that the firm was then insolvent, or 
that it was then indebted otherwise than to 
the petitioner, or that there was any fraud 
in the said transactions as against creditors 
■or otherwise. The assignee demurred to the 
petition on two grounds: 1. That the house 
was not the sole property of the petitioner, 
but, on the contrary, was partnership prop- 
erty. 2. That there can be no homestead ex- 
emption of partnership property under the 
bankrupt law or the laws of Michigan. 

Mr. Ward, for petitioner. 
Mr. Kane, for assignee. 

LONGTEAR, District Judge. By the bank- 
rupt act [of 1867 (14 Stat 522)] § 14 and 
amendments, exemptions by state laws are 
■extended to debtors in banloniptcy- By the 
<;onstitution and laws of Michigan (1 Comp. 
Laws 1871, p. 76; 2 Comp. Laws, p. 1749) 



every homestead, of not exceeding forty acres 
of land, and the dwelling-house thereon, and 
the appurtenances, to be selected by the own- 
er thereof, and not included in any town 
plat, city or village; or instead thereof, at 
the option of the owner, any lot in any city, 
village or recorded town plat, or such parts 
of lots as shall be equal thereto, and the 
dwelling-house thereon, and its appurte- 
nances, owned and occupied by any resident 
of the state, not exceeding in value fifteen 
hundred dollars, shall be exempt, &c. In 
order to come within these provisions the 
dwelling-house must be owned by the occu- 
pant as well as the land upon which it is lo- 
cated. Did the dwelling-house in this case 
belong to the petitioner, the owner of the 
lot, or did it belong to him and his partner 
in common? 

There being no fraud in the transactions as 
against the firm creditors, their rights must 
be worked out and determined through the 
rights of the co-partners as between t-hem- 
selves. The petitioner owned the lot. He 
built the. house upon it. He so built it with 
partnership funds, and, for aught that ap- 
pears in the case, with the knowledge and 
consent of his copartner. The house became 
a part of the realty, and as much the separate 
property of the petitioner as the realty itself. 
1 Washb. Heal Prop. 2. The property and 
funds used in its erection thereby became 
separated from the partnership effects, and 
the separate property of the petitioner, and 
as between him and his co-partner, all the 
latter could claim in any event would be re- 
imbursement by the former to the firm for 
the property and funds used. Story, Partn. 
144, note 1. But in this case no such reim- 
bursement could be claimed, because the firm 
was owing the petitioner more than the 
amount of the propertj' and funds so used. 
The firm, therefore, not only had no interest 
or ownership in the house, but no daim for 
reimbursement. From this it follows: 1. 
That the assignee has no claim to the house 
as partnership property. 2. That the house 
as well as the lot being owned and occupied 
by the petitioner as a homestead, the same 
is exempt by the bankrupt act and laws of 
Michigan. 3. That by the express provi- 
sions of the bankrupt act (section 14), noth- 
ing passed to the assignee by virtue of the 
assignment to him as the separate property 
of an individual partner, except any excess, 
there may be in the value of the property in 
question over fifteen hundred dollars. 4. 
That the prayer of the petition must be grant- 
ed. 

The result arrived at renders it unneces- 
sary to decide the second ground of demur- 
rer, that is, whether under the laws of Michi- 
gan there can be a homestead exemption of 
property, owned by the occupant in common 
with others, as partners wr otherwise. Upon 
this question the authorities are somewhat 
conflicting, but I shall do no more at the 
present time than to cite them for future 
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reference. Some of them are in point, and 
some have only a bearing upon the question. 
Thurston v. JIaadoclis, 6 Allen, 427; In re 
Hafer [Case No. 5,896]; Tomlin v. Hilyard, 
43 lU. 300; West v. Ward, 26 Wis. 579; Kings- 
ley V. Kingsley, 39 Cal. 665. See, also, 5 Gal. 
244; 6 Cal. 165; 27 Cal. 418; RadeUff v. 
Wood, 25 Barb. 52; Stewart v. Brown, 87 N. 
Y. 350; In re Young [Case No. 18,148]; In re 
Rupp [Id. 12,141[; Anon., 1 N. B. R. (Quarto) 
1S7 [Append. Fed. Cas.]. 

Let an order be made in accordance with 
the foregoing opinion. 
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PARMLEE et al. v. The CHARLES MEARS. 
[Newb. 197.] i 

District Court, N. D. Ohio. Nov., 1856. 

Mabitime Liens — Vessel, in Home Port— What 
MUST BE Set Forth ix Libel — Vessel not Yet 
Employed in Navigation — Jurisdiction on 
THE Lakes. 

1. Where a libel is filed to enforce a lien up- 
on a domestic vessel, it must be distinctly set 
forth in the libel, by what municipal regulation 
or state law, such lien is conferred. 

2. When a libel is filed to enforce a lien un- 
der the general maritime law, such facts must 
be set forth in the libel, which if proven, would 
satisfy the court, that the vessel was a foreign 
vessel at the time the lien attached. 

3. The home port of a vessel, is the place 
where the law requires her to be registered, not 
necessarily the place where she was built. 

4. When the general maritime law gives the 
mechanic or material man a lien for labor and 
materials, in the building of a vessel, the ad- 
miralty has jurisdiction to enforce it by a pro- 
cess in rem, even before the vessel is launched 
or employed in navigation. 

[Cited in The Richard Busteed, Case No. 11,- 
764.] 

5. When a libel is filed to enforce a lien 
against a vessel before she is actually employed 
in navigation, the libel must show that the ves- 
sel is of the size and build fitted for maritime 
employment, and that her business was to be 
maritime navigation upon the lakes or high seas. 

6. Independent of the act of 1845 [5 Stat. 
726], extending the jurisdiction of the district 
courts upon the lakes, the maritime law has the 
same application to cases upon the lakes, as it 
has to those upon tide waters, both as to juris- 
diction, and to forms of procedure and practice. 

7. Whatever are deemed material, and suffi- 
cient averments in a libel upon the seaboard to 
give jurisdiction, would be considered the same 
upon the lakes. 

In admiralty. In December, 1855, Charles 
Mears & -Co., of Chicago, Illinois, agreed with 

1 [Reported by John S. Newberry, Esq.] 



Luther Moses, of Cleveland, Ohio, to build 
the hull of and complete, with the exception 
of the engine, boiler, &c., a new propter. 
At the same time, they agreed with libel- 
ants [Luman Parmlee and Joseph R. McGin- 
nis] to build and furnish for said propeller,, 
a new engine, boiler, &c., all to be completed 
and set up in the propeller ready for use. 
The agreement was in writing. The pay- 
ments not having been made as agreed, the 
libelants filed their libel and allege substan- 
tially: 1st, That the propeller is of more 
than twenty tons burden, now lying at Cleve- 
land, and that an agreement was made as 
above stated. 2d. That libelants performed 
their part of the contract 3d. That 0. Mears 
& Co. have not paid as they agreed. 4th to 
9th, inclusive. That libelants were employed 
to superinteaid the work, and furnish otiier 
materials, «S:c., and claiming $1,587.27, 

To this libel the respondents excepted sub- 
stantially as follows, to the Jurisdiction of 
the court: 1st. That the contracts of libel- 
ants having been made with the owners, 
there was no lien on the vessel. 2d, That 
the engine, &c., was furnished before the said 
propeller was employed in navigation, and 
before she was enrolled and licensed. 3d. 
That the libel does not allege enrollment and 
license; or, 4th, that she was a foreign ves- 
sel. 5th. The libel is insufficient, because it 
does not allege that the propeller was a ves- 
sel, or enrolled and licensed, &c. 6th. That 
it alleged, that the contracts were made with 
the owners, and consequently show there was 
no lien. 7th. That it alleges, that the con- 
tract was made, the work was done, the pro- 
peller was being built, and libelants resided 
in Cleveland, that consequently Cleveland 
was the home port of the vessel, &e. 

S, B. Prentiss, for claimants, and sustain- 
ing the exceptions. 

I. This is not a case within the act of Feb- 
ruary 26, 1845, and no jmisdiction is given 
by that act, it not being alleged in the libel, 
that the propeller was, at the time- of the con- 
tract or the furnishing the materials and 
performing the labor, or at the time of filing 
the libel, enrolled or licensed for the coasting 
trade, or at the time employed in business 
of commerce between ports and places in 
different states and territories upon the lakes 
and navigable waters connecting the said 
lakes. See stat Conk. Adm. 3, 821, and note, 
864, 865, and note; Ben. Adm. 141, 142. The 
libel must state every fact necessary to give 
the court jurisdiction, Ben. Adm. p. 218, % 
402; Id. p. 221, § 408. There must be a lien 
upon the thing to proceed against it in rem. 
Id. pp. 213, 214, § 387; Id. p. 153, § 270; [The 
General Smith] 4 Wheat. [17 U. S.] 438; 4 
Pet Cond. R. 494. 

II. If this was a foreign vessel the lien 
may exist either by virtue of the general 
maritime law or of the state law. Conk. 
Adm, 68, 69, 70. But if a domestic vessel, 
the general maritime law gives no lien; and- 
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the lien, if any, exists by virtue of tlie state 
law- Conic Adm. 68, 69, 70; Ben. Adm. pp. 
154, 155, § 272. The lihd shows no lien by 
virtue of the laws of this state. 

Is there a lien in this case? The materials 
furnished and labor performed were fur- 
nished and perfonned under and by virtue 
of a conti-aet with the owner, for a vessel 
that was then being built, the contract being 
made and the labor and materials furnished 
and performed at the place where the vessel 
was being built, and nothing appearing in 
the libel but that that place was her home 
port, or that she was otherwise than a do- 
mestic vessel, nor is it alleged that she was 
built or designed for maritime business or 
navigation- 

1. The contract being made with the own- 
er, is there a nen? The articles furnished, 
except the superintendence, were for the 
equipment of the vessel, and in. furnishing 
them the libelants were strictly material 
men, and their rights must be regulated and 
governed by the law as applicable to material 
men. Ben. Adm. pp. 151, 152, §§ 266, 267. 
The ship consists of the hull and spars, ev- 
erything else is her equipment. Ben. Adm. 
p. 151, § 266. No lien for materials is ever 
Implied from contracts made by the owner in 
person. It is only those contracts that the 
master enters into in his character of master, 
that specifically bind the ship or afEect it by 
way of lien or privilege in favor of the cred- 
itor. When the owner is present, acting in 

-his own behalf as such, the contract is pre- 
sumed to be made with him on his ordinary 
responsibility, without a view to the vessel 
as a fund from which compensation is to be 
derived. Conk. Adm. 59;Fland. Mar. Law, 
p. 186, § 241; Harper v. New Brig [Case No. 
6,090]; [The St. Jago De Cuba] 9 Wheat [22 
U. S.] 409; 5 Pet Cond. E. 635, 636; The 
Phoebe [Case No. 11,064]; Sarchet v. The 
General Isaac Davis [Id. 12,357]. And to 
this rule there is no exception In favor of 
persons furnishing materials or labor for the 
original construction or building of a vessel. 
Conk. ^dm. 66. 

2. For materials furnished to a domestic 
ship, the material man has no lien on the 
ship, except it be given by the state law. 
Abb. Shipp. 143, and note; Id. 148, and note; 
1 Kent, Comm. 379; 3 Kent, Comm, 16S-170; 
Fland. Mar. Law, 183-186; Conk. Adm. 56, 
57; Zane v. The President [Case No. 18,201]; 
Harper v. New Brig [supra]; Davis v. New 
Brig [Case No. 3,643]; [The St Jago De 
Cuba] 9 Wheat [22 U. S.] 409; 5 Pet Cond, 
R. 435, 436; The Robert Fulton [Case No. 
11,890]; [The General Smith] 4 Wheat [17 
U. S.] 438; 4 Pet Cond. R. 494; The Jeni- 
salem [Case No. 7,294]; [Peyrous v. How- 
ard] 7 Pet. [32 U. S.] 324; The Nestor [Case 
No. 10,126]; The Marion [Id. 9,087]; Read 
V. Hull of a New Brig [Id. 11,609]; Sarchet 
T. The General Isaac Davis [Id- 12,357]; Da- 
vis V. ChUd [Id. 3,628]. 

3. The materials and labor in this case be- 



ing furnished and performed while the ves- 
sel was being built and before she was en- 
rolled and licensed for the coasting trade, or 
employed in business of commerce or naviga- 
tion, etc., the claim is not within the juris,- 
dietion of the coxurt, either under the general 
maritime law or the act of February 26, 
1S45. See Stat in Conk. Adm. 3; Bains v. 
The James & Catherine [Case No. 756]; Sar- 
chet V. The .General Isaac Davis [supra]. 

C. W. Noble, for libelants. . 

1. The jurisdiction of this court in this 
ease does not depend upon the statute of 
1845. We have a general maritime lien. 
Pitzhugh V. The Genesee Chief, 12 How. [53 
U. S.] 443; Ben. Adm. 471; Rules Sup. Ct 
U- S. No. 12; De Lovio v. Boit [Case No. 
3,776]; Ben. Adm. §§ 209, 211-213, 261, 265, 
267, 270, 271; Const. U. S. art 1, §§ 8, 10; 
Id. art 3, § 2; 1 Term R. 109; Cowp. 639; 
The Nestor [supra]; Purinton v. Hull of a 
New Ship [Case No. 11,473]; Smith v. East- 
ern Raikoad [j— 13,039]; Read v. Hull of a 
New Brig [supra], 

2. This is strictly, and to all intents and 
purposes, a foreign vessel, and the contract 
is strictly a maritime contract The resi- 
dence of the owners detennines what is the 
home port of the vessel, and the residence of 
the owners is sufficiently stated in the libel 
to be at Chicago, Illinois. Abb. Shipp. 179, 
note; 1 Stat 55, 288; 2 Stat 35, 313; Ben. 
Adm. §§ 24, 26, 28, 273, also page 471; 15 
Johns. 298; Law, Jur, 8; Raymond v. The 
Ellen Stewart [Case No. 11,594], last clause 
of judge's opinion; Conk. Adm. 419, 66, 
67, 69. 

3. It Is not necessary that the vessel 
should be enrolled or licensed under the gen- 
eral maritime law, or engaged in commerce 
or navigation between ports and places in 
different stat^ and territories upon the lakes 
or navigable waters connecting said lakes, 
nor need it be set forth in the libeL Read v. 
Hull of a New Brig [supra]; De Lovio v. 
Boit [supra]; The Nestor [supra], 

4. The fact that the owners are personally 
liable does not destroy the lien. The mas- 
ter, when he pledges the ship, does so only 
by virtue of his agency for the owners, and 
his contracts bind not only the ship but also 
the owners. If he could not bind the owner 
he could not bind the ship. The Nestor [su- 
pra]; 10 Mo. 531; Zane v. The President 
[supra]; 1 Term R. 109; Cowp, 639; Ben. 
Adm, §§ 265, 266; The Pacific [Case No. 10,- 
643]; Rule 12, Sup. Ct; Law, Jur. 8, 190, 
194; Davis v. New Brig [supra], 

WILLSON, District Judge, A libel in rem 
is filed in this case for a balance claimed to 
be due on a contract alleged to have been 
made on the 8th day of December, 1855, be- 
tween the owners of said propeller and the 
libelants, under which contract the libelants 
built and furnished a steam engine, boiler 
and other machinery for said vessel. The al- 
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leged consideration to be paid for the engine 
and other materials was $6,890; of wMch 
amount the sum of $1,290 is claimed to be 
due and unpaid. The libelants also claim 
the further sum of ?150 for superintendence 
in the building of the propeller; and aver 
that, at the time of making said contract and 
furnishing the machinery unaer it, the vessel 
was in process of construction, at the port of 
Cleveland, in the state of Ohio. Thomas 
ilears, of the state of Illinois, has interposed 
his claim as sole owner of the propeller, and 
filed exceptions (seven in number), to the 
sufficiency of the libel, and to the jurisdiction 
of the court. 

I deem it unnecessary to examine or con- 
sider these exceptions in detail. The libel is 
defective, for the want of two material alle- 
gations. It does not state the residence or 
citizenship of the owners of the propeller at 
the time of making the contract and obtain- 
ing the labor and materials for the vessel. 
Neither does it set forth specifically the ton- 
nage, purposes and intended use of said pro- 
peller, when built If the owners, at the 
time of entering into this agreement, and pro- 
curing the work and materials, were resi- 
dents of the state of Ohio, then the propeller 
was a domestic vessel, and no lien attached 
unless the local law gave a lien; in which 
case it should have been distinctly set forth 
in the libel by what municipal regulation or 
state law such lien was conferred. If the 
libelants rely upon a general maritime lien, 
they should spread upon the record these 
facts, which, if proved, would satisfy the 
court that the propeller, at the time of her 
construction, was a vessel foreign to the port 
of Cleveland. The place of building a ship 
or vessel, does not necessarily determine her 
home port. The home port is the place where 
the law requires her to be registered or en- 
rolled. By the 3d section of the registry act 
of December, 1792, it is provided, "that every 
ship or vessel hereafter to be registered, &c., 
shall be registered by the collector of the dis- 
ti-iet in which shall be comprehended the 
port to which such ship or vessel shall belong 
at the time of her registry, which port shall 
be deemed to be that at or near to which 
the owner, if there be but one, or if more 
than one, then where the ship's husband or 
managing owner, usually resides.'* And by 
the 4th section of the act of 1789, it was de- 
clared that the port to which any such ship 
or vessel shall be deemed to belong, is that, 
or nearest that in which the owners usually 
reside. 

If, in this case, the facxs are as claimei 
by counsel in the argument (though not ap- 
parent on the record), that O. Mears & 
Co., the owners of the propeller, were resi- 
dents of Chicago, at the time of making the 
contract, and of building the propeller at 
Cleveland, then the vessel had the status of 
a foreign ship, and as such became subject- 
ed to all the incidents and responsibilities of 
a general maritime lien to the material men 



In her building. All jurists agree, that con- 
tracts for the building of snips stand upon 
precisely the same ground as contracts for 
repairing, supplying and navigating then;. 
They are maritime contracts, for maritime 
service, and the admiralty jurisdiction as 
rightfully attaches in the one case as the 
other. The Jerusalem [supra]; Davis v. 
New Brig [supra]; Read v. Hull of a New 
Brig [supra]. Where the general maritime 
law gives the mechanic or material man, a 
lien for labor and materials furnished in the 
building of a vessel, the admiralty has juris- 
diction to enforce it by process in rem, 
even before the vessel is launched or employ- 
ed in navigation. The law in such cases, 
gives the lien upon the water craft as an 
auxiliary to the personal security of the own- 
er. It has its foundation in the same reasons 
that create a lien for repairs upon a ship 
in commission, when these repairs are made 
in a foreign port In the case before us, it 
is no valid objection to the lien, that the 
labor was performed, and materials furnish- 
ed in the building of the vessel, by virtue 
of a contract with the owners residing 
abroad. A contract with the snip's husband 
for supplies in a foreign port, is effectual to 
bind the owner in personam, while at the 
same time, the debt for the supplies is a lien 
upon the ship. The ship's husband In such 
a case binds the owner. The debt Is created 
for the benefit, and on account of the owner. 
The contract is in effect with the owner, 
though made by his agent, the ship's hus- 
band; and the lien attaches to the ship 
to secure the payment of the debt created by 
the contract, for the sole reason, that the own- 
er resides abroad. Now, it is for the same 
reason, the lien attaches to tne vessel, where 
labor and materials are furnished in her 
building by virtue of a direct contract with 
the foreign owner. It is because the owner 
resides abroad. This policy of the law has 
a double purpose; it advances and facilitates 
the means of commerce, and secures and 
protects the material man against the neces- 
sity of resorting solely to the personal re- 
sponsibility of a foreign debtor, in a foreign 
tribunal, to enforce a maritime contract To 
give the admiralty court jurisdiction in such 
a case, however, the libel and record must 
show, that the vessel is of the size and build 
fitted for maritime employment and that her 
business was to be maritime navigation upon 
the waters of the lakes, or upon the high 
seas. The libel in the present suit is defect- 
ive in this particular, and for that cause 
the claimant's exception in that behalf, is 
sustained. 

It is further objected by counsel for the 
claimant, that the libel does not contain aver- 
ments, bringing the case within the pro- 
visions of the act of 26th February, 1845, en- 
titled "An act extending the jurisdiction of 
the district courts to certain cases upon the 
lakes and navigable waters connecting the 
same." It is provided in this act of con- 



[18 Fed. Cas. page 1223] 

gress, "that the district courts of the United 
States shall have, possess and exercise the 
same jurisdiction in matters of contract and 
tort, arising in, upon or concerning steam- 
hoats and other vessels of twenty tons bur- 
den and upwards, enrolled and licensed for 
the coasting trade, and at the time employed 
in business of commerce ana navigation be- 
tween ports and places in different states 
and territories upon the lalies and navigable 
waters, connecting said lakes, as is now pos- 
sessed and exercised by the said courts in 
cases of the like steamboats, and other ves- 
sels employed in navigation and commerce 
upon the high seas or tide waters, within the 
admiralty and maritime jurisdiction of the 
United States." It is insisted that this court 
has not admiralty Jurisdiction to enforce a 
maritime lien, except such lien accrued while 
the water craft was actually enrolled and 
licensed for the coasting trade, and at the 
time employed in business of commerce and 
navigation between ports and places in differ- 
ent states and territories. The forms pre- 
scribed for proceeding under tnis statute, by 
the learned judge of the district court for 
the Northern district of New York, in his 
excellent treatise upon the jurisdiction of the 
United States courts in admiralty and mari- 
time causes, would require the libelant to 
aver, that the debt accrued while the vessel 
was in actual commission and engaged at the 
time in the business of commerce and navi- 
gation. Such undoubtedly was the require- 
ment of the law when Judge Conkling pub- 
lished his work upon the admiralty juris- 
diction. It was in accordance with the d^ 
cisions of the supreme court of the United 
States in the cases of The Thomas Jefferson, 
10 -Wheat. [23 U. S.] 428, and The Orleans v. 
Phcebus, 11 Pet [36 U. S.] 175. But since 
then, those decisions have been reversed and 
overruled, and the supreme court, in the case 
of The Genesee Chief v. Fitzhugh, 12 How. 
[53 U. S.] 443, has placed the admiralty ju- 
risdiction of the lakes upon the same basis as 
that of the tide and salt waters. Hence now, 
independent of the act of February, 1845, 
the maritime law has the same application 
to cases upon the lakes as it has to those 
upon tide water, not only in matters of juris- 
diction, but also in forms of procedure and 
practice. I certainly see nothing in the ar- 
gument of counsel to change the views of 
this court, as expressed upon the same ques- 
tion, in the opinion delivered in the case of 
Wolverton v. Lacey [Case No. 17,932], and 
decided at the last February term. If the 
district court has jurisdiction in a given case 
upon the seaboard, like jurisdiction obtains 
upon the lakes. What would be deemed ma- 
terial and sufficient averments in the libel to 
give jurisdiction, in one case, would be re- 
garded as material and sufficient averments 
in the other. 

The exceptions to the jurisdiction of the 
court over the subject matter Of the suit, 
are oven-uled, and the fourth and seventh ex- 
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ceptions to the sufficiency of the liljel, are 
sustained. The libelants have leave to amend 
and the case is continued. 
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PAEMLEY V. ST. LOUIS, I. M. & S, B. CO. 
PAUL v. PACIFIC R. CO. BAILEY v. 
ATLANTIC & P. R. CO. ST. JOHN v. 
MISSOURI, K. & T. RY. CO. COURT- 
RIGHT V. CLARK et al. 

[3 Dill. 13.] 1 
Circuit Court, E. D. Missouri. 1874. 

E.ESTKAISING COLLECTION OF TAXES. 

1. The nature and extent of the jurisdiction 
in equity to restrain the collection of taxes, con- 
sidered. 

[Cited in Paul v. Pacific R. Co., Case No. 10,- 

845.] 
[See Bailey v. Atlantic & P. R. Co., Case No. 

732.] 

2, Facts stated, which, if proved, would au- 
thorize a partial restraint of taxes, because of 
the illegal action of the state board of equaliza- 
tion. 

[These were bills in equity by Duncan S. 
Parmley against St Louis, Iron Mountain 
& Southern Raihroad Company, Amos Paul 
against Pacific Railroad Company, Ozias 
Bailey against" Atlantic & Pacific Railroad 
Company, Frederick St. John against Mis- 
souri, Kansas & Texas Railway Company, 
and Milton Courtright against Clark, state 
auditor, and others.] These are separate 
suits by non-resident stockholders in the sev- 
eral railroad companies above mentioned, 
brought against the directors of those com- 
panies and against the state auditor and the 
officers of the several counties and municipal- 
ities through which the respective roads run, 
to restrain the collection of taxes levied under 
the legislation of the state, for the year 1873. 
The bills, in their frame and theory, are like 
that which was considered and supported by 
the supreme court of the United States in 
Dodge V. Woolsey, 18 How. [59 U. S.] 351. 
Special grounds of relief, total or partial, iu 
addition to the general one noticed in the fol- 
lowing opinion, are set forth in the bills. The 
cases came before the ekcuit judge, at his 
chambers, August 5, 1874, upon motions by 
the respective plaintiffs for the allowance of 
temporary injunctions. No answers were 
filed, and the question argued was whether 
the bills, upon their face, and supposing their 
allegations to be true, made out a prima facie 
case for a preliminary injunction. 

Mr. Dryden, Mr. Baker, Mr. Lytton, Mr. 
Low, Uv. Drury. and Mr. Waters, for plain- 
tiffs. 

Mr. Ewing, State Atty. Gen., and Mr. 
Clover, for defendants. 

DILLON, Circuit Judge. Non-resident stock- 
holders hi the -St Louis, Iron Mountain cfe 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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Southern Railroad CompaBy, in the Pacific 
Railroad Company, in the Atlantic & Pacific 
Railroad Company, in the Missouri, Kansas & 
Texas Railway Company, and in the Chicago 
& Southwestern Railway Company, corpora- 
tions chartered or organized and operating 
their roads under the laws of the state of 
Missouri, have filed in the circuit courts for 
the Eastern and Western districts of the state, 
bills in equity for relief against alleged illegal 
and excessive taxation under the authority of 
the state, and praying for the allowance of 
temporary injunctions to stay the collection 
of the taxes until the merits of the respective 
complaints can he heard. 

Special grounds of relief are set forth in 
several of the bills not common to all the 
cases; such, for example, as the alleged er- 
roneous assessments to tiie Pacific Railroad 
Company, and to the Missouri, Kansas & 
Texas Railway Company, of cars exclusively 
belonging to the Pullman Company; and to 
the Chicago & Southwestern Railway Com- 
pany, of rolling stock of several hundred 
thousand dollars in value owned by the Chi- 
cago, Rock Island & Pacific Railroad Com- 
pany. And again, the Pacific Railroad Com- 
pany and the Atlantic & Pacific Railroad 
Company claim exemption, total or partial, 
from the taxes of 1873, by virtue of an 
alleged contract to that effect with the state, 
contained in the twelfth section of the act of 
December 25, 1852, relathig to these lines of 
road. 

There is, however, a common ground of 
complaint in all the bills in respect to the 
action of the state board of equalization in 
fixing the valuation of the property of the 
respective companies for taxation. It is to 
this feature of the cases that I will now ad- 
vert, omitting in this place reference to the 
grounds of relief peculiar to several of the 
cases. 

In 1873 the legislature of Missouri passed 
an act specially providing for the assessment 
of railroad property, and the mode of collec- 
tion of taxes thereon. Laws 1873, p. 63. The 
act was in some respects modified in 1874. 
Laws 1874, p. 130. By this legislation each 
railroad company in the state is required to 
make a statement, on oath, of its length of 
road and all its taxable property within the 
state, "and the actual cash value thereof." 
This statement is to be furnished to the state 
auditor, and a similar statement to the clerk 
of the county court of each county through 
which the x'oad runs. The county court of 
each county is required to examine this state- 
ment and determine the correctness of the 
same as to description of property and valua- 
tion thereof. If correct, they so certify it to 
the state auditor. If property is omitted, they 
add it And then, as to all property, they are 
required to forward to the state auditor "an 
official statement of what they believe to be 
the actual cash value." The auditor lays 
these statements received from the companies 
and from all the county courts before the 



state board of equalization, which meets in 
January of each year. 

The state board of equalization is composed 
of "the members of the state senate and the 
lieutenant governor for the time being," of 
which "the lieutenant governor is ex ofiicio 
president," a majority of whom shall con- 
stitute a quorum, "and each member is re- 
quired to take an oath as a member of the 
board." Laws 1872, p. 86. As. respects rail- 
road property, the board are required, when 
they meet aimually, "to proceed to adjust and 
equalize the aggregate valuation of the prop- 
erty of each railroad company." It is also 
provided that "the board shall have the power 
to summon witnesses, and to compel their at- 
tendance; to increase or reduce the aggregate 
valuation of the property^of any railroad com- 
pany included in the aforesaid statements or 
returns, and any other propeity belonging to 
the said railroad companies which may be 
otherwise known to them, as they shall see 
just and right" The board is required to ap- 
portion lands and buildings to the counties 
and towns in which such property is sit- 
uate, and all the other property is to be ap- 
portioned to each county, town, etc., accord- 
ing to the ratio which the number of miles of 
road therein bears to the whole length of the 
road. It is upon the value thus determined 
that taxes are levied, the state taxes to be 
charged to the companies by the auditor, the 
county and other local taxes to be levied lo- 
cally upon the valuation thus settled by the 
state board of equalization. The state taxes, 
as well as county taxes, are collected by the 
county authorities; the municipal taxes by the 
municipality. 

It thus appears that the valuation of rail- 
road property upon which all taxes, state and 
local, are levied, is determined by the state 
board of equalization, and aU the powers and 
duties of this board are substantially set forth 
above. 

The bills charge misconduct and illegal 
action on the part of the board in many par- 
ticulars. It will suffice to refer to the state- 
ment of the more material of them in the 
case relating to the Iron Mountain Company. 
The bill sets forth that the board assessed the 
property of that company "at a sum more 
than three fold its cash value," and that in 
doing so they were not governed by any evi- 
dence adduced before them of values, nor by 
any knowledge they possessed of values, but 
were in fact moved and influenced by passion 
and prejudice against the company; that, 
though they were the same body substan- 
tially as fixed the value of the same property 
for the year 1872 at the total sum of ?2,111,- 
433, yet for 1873 (the year now in question) 
they raised it three fold, or to the sum of $6,- 
266,334; that in 1872 they fixed the value of 
the road bed at ?5,000 per mile, whilst in 1873 
they fixed the same at ?14,000 per mile; that 
the board, consisting of thirty-five members, 
referred the matter of the values of the com- 
pany's property to a committee of fi.ve, which. 
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it is cMrged, they could not legally do; that 
the Ijoard, by rule, debarred the company 
from presenting evidence before the board, 
but compelled the company to appear before 
the committee of five to present its evidence 
to them, or not at all. It is directly charged 
that the board adopted rules which expressly 
debarred the company from being heard by 
the board on appeal from the action of the 
committee. It is also charged that although 
the board adopted a rale that tiie substance 
of the testimony of each witness should be 
taken down by the committee, and signed by 
the deponent, and be reported to the board 
by the committee, yet it is alleged ,that in 
many instances the evidence was not taken 
down, and "that not a single statement which 
was reduced to writing was reported to the 
board, nor was there ever any report to the 
board of any evidence before the committee, 
or even of the facts which the committee be- 
lieved to have been established by the evi- 
dence." 

It is stated that the committee of the 
board valued the road bed at $7,875 per mile, 
which the plahitiff alleges was in excess of 
the actual cash value, "yet the board, without 
any evidence whatever, and without any 
knowledge whatever in ttiemselves of values, 
increased the committee's estimate to the 
enormous sum of $14,900 per mile," and this 
without any report from the committee of the 
testimony or the facts proved before them, 
and against the voice of the members of the 
committee, with one exception. 

The bill also charges that the board, in vio- 
lation of the constitutional provision requir- 
ing equal taxation in proportion to value, 
and intending to discriminate against rail- 
road property, "knowingly and intentionally 
required such property to pay one-third more 
taxes in proportion to its value than other 
property of equal value. It is also charged 
that the state board exceeded its lawful pow- 
ers by undertaking to make, and making, a 
new and original assessment, instead of con- 
fining themselves to the duty of equalizing 
assessments. 

In the case of the Pacific Railroad, it is al- 
leged that the board in like manner increased 
the aggregate value from $3,716,920, as re- 
turned by the company, to $9,654,423, and 
fixed the value of the road per mile at $26,000. 

The board in like manner, it is charged, in- 
creased the taxable valuation of the Atlantic 
& Pacific* Company's property from $2,368,- 
504 to $6,215,503, and fixed the value of its 
road per mile at $10,000; the property of the 
Missomi, Kansas & Texas Company was in- 
creased by the board from $1,801,688, as val- 
ued by the company, or $3,481,246, as valued 
by the county court, to $5,698,950, and fixed 
the value of the road per mile at §18,000; 
the valuation of the Chicago & Southwestern 
Railway Company was increased from $650,- 
000 to $1,849,339. Other complaints in the 
bill are made against the board of a minor 
character, such as the failure of an active 



(Case No. 10,767) PAHMLEY 

member to take the oath of office; and inten- 
tionally assessing as the company's, property 
which did not belong to them. 

Such are the grievances complained of; and 
the question now is whether, if the allega- 
tions of the bills are substantially true, they 
give a right in equity to relief, and to what 
extent. The cases are now before me, after 
notice to the defendants, for an allowance of 
a temporary injunction. No answers have 
been filed, and hence the material allegations 
of the bill, which are sworn to, are, on this 
hearing, and for the present purpose, to be 
considered as true, and the inquiry is, sup- 
posing the bills to be true, can a court of 
equity intex-fere, either prelimmarily, by an 
injunction, or finally, by a decree? 

The decisions as to what will give an equity 
to enjoin the collection of taxes are conflict- 
ing, and, to my mind, not very satisfactory. 
Since all regular governments subsist by 
means of taxes, which are assessed, levied, 
and collected under laws necessarily strhigent 
and summary, in order to insure prompt pay- 
ment, it is obvious that the courts should not 
interfere, by injunction, with the regular 
working of these laws, unless an hijury to 
the citizen will be thereby hiflicted, for which 
he has no other adequate remedy. When this 
is the case, however, the courts should not 
hesitate to interfere to protect the citizen 
against the action of the state; for the state, 
acting for all, is under the highest obligation 
to deal justly with each. 

I confess to some doubts as to what will 
warrant the judicial tribunals in interfering 
with the results of the action of such a body 
as the state board of equalization. It Is 
clear that such interference cannot be justi- 
fied for reasons merely formal or technical, 
or for acts which do no substantial injury, 
or where the wrong could have been avoided 
or prevented by measures or steps open to 
the party at the time. Mistakes of judg- 
ment on the part of such a body in honestly 
over-valuing property cannot ordinarily, if 
ever, be corrected by a bill in equity. 

On the other hand, I am unwilling, with- 
out further reflection, to say that in no pos- 
sible case will a court of equity interfere 
with the result of the action of an assessing 
or equalizing body. Suppose local assessors 
purposely value the property of non-residents 
two or three times as high as the property 
of residents, and that this action is con- 
firmed by lie local board of equalization, 
which refuses to interfere because in sym- 
pathy with the feelings which actuated the 
assessors, is there no remedy? Now, if the 
charges in the present bill be true, the state 
board, actuated by passion and prejudice, 
and with a design to discriminate against 
railroads, and without evidence, have as- 
sessed the property not only higher than It 
was valued by the companies, on oath, but 
higher than it was valued by the county 
courts, and much higher than it was valued 
upon evidence by committees of their own 
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body, the result of whieli Is, as alleged, an 
excessive valuation of at least one-tldrd 
more than other property of equal value, 
thereby compelling the railroads to bear 
more ttian their share of the public burdens. 
If all this can be established, my impression 
is that equity ought to intervene— not, how- 
ever, to annul the whole assessment, but 
only to reduce the inequality. So if the 
board should clearly exceed its lawful ju- 
risdiction, there might be a remedy by in- 
junction in a proper case. In stating that 
such are my impressions, I wish to add that 
they are not firm convictions, and that on 
questions of so much difficulty and impor- 
tance, it is but just to both sides that any 
final views should be reserved until they 
can be brought upon full argument before 
the whole court. It is a fortunate circum- 
stance that the court meets next month, and 
that these cases can be heard before all the 
judges, and perhaps a decision then had, or, 
at all events, the principles of decision set- 
tled, so as to involve no great delay in the 
collection of these taxes to the extent of the 
actual value of the property, except those 
roads, if there be any, which have a still 
subsisting legislative contract of exemption 
from taxation. 

In order to bring this matter before a full 
court, and to give the defendants an oppor- 
tunity to answer the charges in the bills, if 
they so desire, I have thought it best to al- 
low temporary injunctions to issue, unless 
the defendants are willing to let the collec- 
tion of the taxes rest until the views of the 
court can be had. We will give every facil- 
ity for bringing the question to a speedy 
hearing, and the counties, etc., can at any 
time, if this is deemed desirable by them, 
have the injunctions modified so as to allow 
them to collect taxes so far as the admitted 
value of the property shows a liability, or 
so far as we see it to be equitable; or we 
can refuse to continue the injunction, except 
on condition that such a portion of the taxes 
be paid into court for the use of the state, 
counties, and towns entitled thereto. At 
present, and until the views of the court are 
settled concerning the right to maintain 
these bills, it is, perhaps, best not to com- 
plicate the cases b^ requiring payment of a 
proportion of the assessed taxes as a condi- 
tion of the injunction. Inasmuch as there 
exist doubts as to the right to maintain these 
bills, and in view of the fact that the time 
is only a few weeks distant, it would seem 
best on all sides to let the matter rest until 
the com-t meets, without requiring Injunc- 
tions to be formally' issued, which will be 
attended with costs; but if the defendants 
are unwilling to allow this to be done, a 
temporary injunction may issue In each case, 
reserving the right of the defendants to 
move at the next term to dissolve it, with 
or without answer, as they may be advised. 
If answers are to be filed to resist the in- 
junctions, let this be done by the Septem- 



ber rules, and any affidavits in support there- 
of by September 15th, and counter-affidavits 
by September 25th. Motions to dissolve or 
modify the injunctions may be set down for 
the second Tuesday of the term. Ordered 
accordingly. 

[NOTE. A temporary injunction was grant- 
ed the plaintiffs. Case No. 732. The exemp- 
tion from taxation claimed by the company was 
held not to exist. Id. 10,768. Upon the final 
hearing the injunctions were modified so as to 
permit the collection of the tax to an amount not 
in excess of that fixed by the various county 
courts through which the roads run. Id. 10,- 
845.] 

As to enjoining taxes, see First Nat. Bank v. 
County of Doufflas [Case No. 4,799]; Union 
Pac. R. Co. V. McShane [Id. 14,382]; Hunne- 
well T. Burlington & M. R. R. Co. [Id. 6,879]; 
Oliver v. Omaha [Id. 10.499.] 
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PARMLEY V. ST. LOUIS, L M. & S. R. CO. 
PAUL V. PACIFIC R. CO. BAILEY v. AT- 
LANTIC & P. R. CO. ST. JOHN V. MIS- 
SOURI, K. & T. RY. CO. COURTRIGHT 
V. CLARK et al. 

[3 Dill. 25.] 1 

Circuit Court, E. D. Missouri. 1874. 

Jurisdiction op Equitt to Restrain Collec- 
tion OP Taxes — Terms op Interference, 

1. The nature and extent of the jurisdiction of 
a court of chancery to enjoin the collection of 
taxes, considered by Miller, Circuit Justice. 

2. A distinction, on principle and policy, sug- 
gested between enjoining local or municipal tax- 
es, and taxes levied by tiie state for purposes of 
general revenue. 

3. A court of the United States will proceed 
with great caution in restraining the collection 
of the ordinary revenues of a state. 

[Cited in Moore v. Holliday, Case No. 9,765.] 

4. The court laid down the following princi- 
ples as those which would hereafter govern it in 
respect to restraining the collection of taxes, viz: 
that whenever a party comes into this court to 
enjoin the collection of taxes, or the collection 
of part of a tax, if there is any part which he 
admits to be due or just, or which the court can 
see in the statement made in the bill ought to 
be paid, there must be an allegation in liie bill 
conforming to the fact that he has paid it, or 
tendered it; and it is not a sufficient allegation 
to come and say that he is willing, or even that 
he has paid it into the court, because the state is 
not to be stayed in its revenue, which is admitted 
to be due, in that way; and a party claiming 
that he will not pay his taxes, or any portion of 
them, cannot screen himself during the course of 
a long litigation from paying tiiat which must be 
paid, or ought to be paid, by setting up a contest 
over that which is doubtful, and which may, or 
may not, be necessary to be paid. 

5. The specific exemption from taxation claim- 
ed by the Missouri Pacific Railroad and by the 
Atiantic and Pacific Railroad, under section 12 
of the act of December 25, 1852, is not well 
founded. 

[See Bailey v. Atiantic & P. R. Co., Case No. 
732.] 

[These were bills in equity by Duncan S. 
Parmley against the St. Louis, Iron aioun- 



1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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tain & Southern Railroad Company; Amos 
Paul against Pacific Railroad Company; 
Ozias Bailey against Atlantic & Pacific Rail- 
road Company; Frederick St John against 
Missouri, Kansas & Texas Railway Com- 
pany, and Milton COurtright against Clark, 
state auditor, and others,] 

These are the cases above reported, and at 
the September term, 1S74, they came before 
the court (Miller and Dillon, JJ., and by their 
request Treat, J., sat at the argument). 

The bills, as amended, in the several cases, 
in substance, set forth and allege that an il- 
legal and excessive assessment of state, 
county, and municipal taxes has been made 
for the year 1873, in consequence of an ex- 
cessive and exorbitant valuation of the prop- 
erty of all the railroad companies, alleged 
to have been illegally and improperly made 
by the state board of equalization, without 
jurisdiction. 

The bills specifically charge that the mem- 
bers of the board were actuated by passion 
and prejudice, and that "in violation of the 
constitutional provisions requiring equal 
taxation in proportion to value, and intend' 
ing to discriminate against railroad proper- 
ty," "knowingly and intentionally required 
such property to pay one-third more taxes in 
proportion to its value than other property 
of equal value." In the assessment of the 
St Loms, Iron Mountain, and Southern Rail- 
road, it is charged that, without evidence, 
the board fixed the value of the road at ?6,- 
268,334, and this sum it is alleged, is more 
than three times the actual cost value of the 
road. That in 1872 the board fixed the value 
of the property at $2,111,435. 

It is also alleged that the state board of 
equalization referred to a committee of five 
members the taking of all evidence, as to the 
Talue of the property of the road, and that 
the attorneys and representatives of the road 
were only permitted to appear and be heard 
before this committee, and not before the 
whole board, and that the evidence, when so 
taken by the committee, was ordered by the 
board to be reduced to writing and reported 
to the board. Yet in many instances the 
evidence was not taken down, and it is al- 
leged "that not a single statement which was 
reduced to writing was reported to the 
board, nor was there ever any report to the 
board of any evidence before the committee, 
or even of the facts which the committee be- 
lieved to have been established by the evi- 
dence." 

Similar allegations as to excessive valua- 
tion and alleged irregularities are made in 
each of the bills, as also the allegation that 
two of the members of the board were not 
sworn; that the lieutenant governor, al- 
though by law a member of the board, was 
not permitted to vote. And, in addition to 
these common grounds of complaint as to 
the action of the state board of equalization 
in fixing the value of the railroad property, 
there are special grounds of relief set forth 



in several of the bills not common to all. 
These special grounds are: 

1. In the case of the Atlantic and Pacific 
Railroad Company, a total exemption is 
claimed from all state, county, and munici- 
pal taxes for the year 1873, under the provi- 
sions of the 12th section of the act of De- 
cember 25, 1852, which provides that "the 
said Southwest Branch Railroad shall be ex- 
empt from taxation until the same shall be 
completed and in operation and shall declare" 
a dividend. * * * Provided, that if said 
company shall fail for a period of two years 
after said road shall be completed and put 
in operation to declare a dividend, then said 
company shall be no longer exempt from the 
payment of said tax." It is alleged that the 
company did not complete its road until 
May, 1871, and that no dividend has been de- 
clared. 

2. In the case of the Missouri Pacific, a 
perpetual exemption is claimed from all 
county, municipal and other local taxation 
under the provisions of the 12th section of 
the act of December 25, 1852. 

3. In the cases of the Missouri Pacific Rail- 
road and the Missouri, Kansas, and Texas 
Railway Company, it is alleged that the' 
Pullman palace cars, used on their respective 
roads, have been erroneously assessed as 
property of the railway company; and in 
the ease of the Chicago and Southwestern 
Railroad Company it is claimed that rolling 
stock of several hundred thousand dollars in 
value, belonging to the Rock Island and Pa- 
cific Railroad, has been erroneously assessed 
as the property of the Southwestern Rail- 
way Company. 

4. There is also contained in each of the 
several bills an allegation that the several 
officers of the state, counties and municipali- 
ties are about to proceed to enforce, by com- 
mencement of suits and seizure of property, 
the payment of the taxes assessed, and that 
unless restrained irreparable injury will re- 
sult. It is further alleged "that after the 
said illegal and unauthorized assessment 
was made, your orators, applied to and de- 
manded of said railroad company, its board 
of directors and -the defendants composing 
said board, that they should at once institute 
proceedings in the proper courts to prevent 
the collection of said taxes and the waste of 
said property, and to have said assessment 
and levy of said taxes set aside and annul- 
led; but said company, its directors, officers, 
and managers have, and do refuse so to do, 
or to take any action whatever in the prem- 
ises, and have declared their intention not to 
resist the collection of said taxes, although 
they well know that said taxes are imjust, 
illegal, and unauthorized by law." 

The answers filed in the several cases, veri- 
fied by affidavits, deny that any illegal or ex- 
cessive assessment has been made against 
the railroad property of the several compa- 
nies for state, county, or municipal purposes, 
for the year 1873, in consequence of any ex- 



PARMLEY (Case No. 10,768) 



[18 Fed. Cas. page 122S] 



cessive valuation, and deny that the state 
board of equalization made an illegal or im- 
proper assessment and aver that the assess- 
ment, as made by the board, was a just and 
equitable assessment, and properly made. 

The several answers deny that the mem- 
bers of the board of equalization were ac- 
tuated by passion, prejudice, or by any im- 
proper motives, or that they intended to dis- 
criminate, or did discriminate, as against 
railroad property, or that they disregarded 
the provisions of the constitution in this re- 
gard, or that either knowingly or intention- 
ally, or otherwise, they required such prop- 
erty "to pay one-third more taxes, in propor- 
tion to its value, than other property of equal 
value," as alleged. And it is denied that the 
board fixed the value of the St. Louis, Iron 
Mountain, and Southern Railway property 
without evidence, and allege the fact to be 
that the valuation was made upon a careful 
examination and full information as to all 
the facts, as well as the sworn testimony of 
witnesses produced, sworn and examined, 
and whose testimony was reduced to writ- 
ing for the use and information of the board; 
and it is denied that the valuation, as fixed, 
of ?6,2«8,334, is three times the value of the 
road. On the contrary, it is averred that the 
actual value of the road is largely In excess 
of this sum. 

1. As to the special exemption from taxa- 
tion claimed by the Atlantic and Pacific Rail- 
road, it is in the answer denied that the At- 
lantic and Pacific Railroad is exempted from 
taxation under the provisions of the 12th sec- 
tion of the act of December 25, 1852, and it 
is alleged that in 1866 all the rights, prop- 
erty, and franchises of the Southwest Branch 
of the Pacific Railroad became and were for- 
feited to the state of Missouri, and the prop- 
erty and franchises granted by the act of De- 
cember 25, 1852, and other acts amendatory 
thereof, which took possession of and run 
the same for some time, when the state, as 
sole owner, sold the same to one John C. Fre- 
mont, on certain terms and conditions, which 
said Fremont on his part failed to keep and 
perform, and the said road, its property and 
franchises, again reverted to and vested in 
the state of Missouri, and that all the title 
that was ever vested in the South Pacific 
Railroad Company (from whom the Atlantic 
and Pacific Railroad claim title) in and to 
said property, was by virtue of an act of the 
legislature, approved March 17th, 1868. It 
Is further shown that on the Sth of April, 
1865, a new constitution of the state of Mis- 
souri was adopted, and the exemption of 
property from taxation by the legislature 
prohibited. It is therefore averred that the 
legislature, at the time of passing the act un- 
der the provisions of which the road claims 
title, had no power to exempt the property 
from further taxation, neither by the terms 
of that act did they assume or attempt so to 
do; and by the provisions of the act of 
March 15th, 1871, entitled "An act to author- 



ize the South Pacific Railroad Company to 
merge in and consolidate with the Atlantic 
and Pacific Railroad Company," it was pro- 
vided that such consolidated company should 
"be subject to all the duties, liabilities, obli- 
gations and provisions of the general laws of 
the state governing railroad companies." 

2. The special claim of exemption made by 
the Missouri Pacific Railroad from county, 
municipal and other local taxation, under the 
provisions of the 12th section of the act of 
December 25, 1852, is denied. And it is 
claimed that the construction now contend- 
ed for on behalf of the road, of the section 
referred to, is erroneous. 

3. The errors of assessment of the Pull- 
man palace cars is denied, and the liability 
of the railroad company for the taxes there- 
of is claimed to be perfect, and that the com- 
pany is bound to pay taxes thereon. 

4. And as to the pretended demand of the 
stockholders, and refusal of the companies 
to institute proceedings in the proper courts 
to prevent the collection of said taxes, "re- 
spondents deny that the complainants, or 
any one for them, demanded of said railroad 
company, its board of directors and the de- 
fendants composing said board, or any of 
them, that they should institute proceedings 
in the courts to prevent the collection of said 
taxes, and to have the assessment of levy 
and said taxes set aside and annulled, and 
respondents allege that any such pretended 
demand and refusal, if made, was not in 
good faith, but was a mere subterfuge for 
the purpose of giving to the United States 
courts jurisdiction in the premises." 

Motions were made in behalf of the state 
and the various counties and cities to dis- 
solve the temporary injunctions which had 
been allowed by the circuit judge, as appears 
In the report of the preceding cases [Cases 
Nos. 10,767 and 732]. 

H. Clay Ewing, attorney general of Mis- 
souri, Frank J. Bowman and Britton A. Hill, 
for the motions. 

Mr. Baker, Mr. Low, Mr. Shankland, Mr. 
Glover, and Mr. Dryden, contra. 

MILLER, Circuit Justice (orally). I will 
proceed to state what conclusions the court 
has come to in regard to the suits to enjoin 
the state and counties from collecting taxes 
of railroads, which have been argued before 
us for the last three days. 

The counsel engaged in the cases will see 
that it has been almost impossible for us to 
give any full consideration to the arguments 
which have been presented, and which were 
the result of a great deal of labor and re- 
search, and upon one branch of the subject 
—at least upon one of the most interesting 
questions that can come before the court— I 
mean the extent to which a court of equity 
can interfere by injunction to restrain the 
collection of taxes. The authorities are by 
no means uniform, are not very specific, and 
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seem to be tn a state of fluctuation, and for j 
any satisfactory judgment, and I might also 
say any inteUigent judgment, they need a 
more thorough examination than our oppor- 
tunities, or at least my time, in this court 
will permit; and my Brother DILLON de- 
sires that, as far as we can dispose of the 
eases, it shall he done before I leave the 
court, as he adjourned the cases practically 
to this court, with the view of getting the 
benefit of the full bench. 

The main question in these cases, the dif- 
ficult one, or the one which has been argued 
most at length, is, as I said before, the ex- 
tent and nature of the jurisdiction of a court 
of chancery to enjoin the collection of taxes. 
Now, apart from any authorities on the 
subject, looking at It as a question open to 
all the general considerations which should 
govern it, it might seem that those principles 
should be different as they are applied to 
different classes of taxes. It certainly can- 
not be denied that these various forms of 
municipal taxation by communities and 
cities and townships are exercised by a class 
of men who are not very familiar with the 
laws under which they proceed; and, to say 
the least of it, are not always observant of 
the rights of all parties interested in taxa- 
tion, and who do not always use the pro- 
ceeds of that taxation, either in the wisest 
manner, or in the manner in which the law 
peremptorily declares they . shall be used; 
and so for these reasons it would seem, look- 
ing at the general nature of the subject, that 
it ought to be within the power of some ju- 
dicial body to arrest any unlawful proceed- 
ing of theirs in the levying and collection of 
taxes, and that no great harm would come in 
dealing with such bodies as they are, in sub- 
jecting them occasionally to the wholesome 
restraint of judicial proceedings, when they 
are levying their taxes upon the people and 
disbursing them in ways which are not war- 
ranted by law. 

But looking at the question of a state levy- 
ing her taxes and collecting her revenue, a 
state which, according to the old form of ex- 
pression, has been called a sovereign— a 
body which, if you refer to it as a corporate 
body or as an organized system of civil gov- 
ernment, is wholly dependent upon taxation 
for its existence— daily existence— and which, 
unless the taxation is paid, -must fall to 
pieces and dissolve civil society, why, one 
must pause and hesitate whether an ordi- 
nary court shall interpose and say, none of 
these taxes shall be paid; and yet I do not 
find in any of the authorities which have 
been read here, that any such distinction has 
been made. The right of the court to inter- 
pose has been based upon the same principle 
so far as judicial authority cited here is con- 
cerned. But it is impossible that sitting 
here as a court of the United States, in some 
sense, not exactly a court of the state, cer- 
tainly not a court created by authority of 
the state— a jurisdiction that in former times. 
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exercising its power upon state rights, has 
always been looked upon with jealousy, it 
seems proper that, as judges of this court, 
we should proceed with very great caution 
and hesitation, when attempting to lay our 
hands on the authorities the state has pro- 
vided for the collection of its revenue. I con- 
fess I have always had a very strong opin- 
ion that the circumstances under which a 
court of equity ought to interfere to restrain 
the collection of any taxes are very limited, 
but the cases cited on the argument show 
that the courts have gone further than I had 
supposed. 

It is certainly true that a great many of 
the best courts in the Union have held the 
right to interfere in various classes of cases 
in regard to protecting the citizen against 
unlawful ta:s:ation. Now that is about as far 
as I can go on that subject. We want, be- 
fore making up our minds decisively on any 
of these subjects, to look at the authorities 
and examine them very carefully, and when 
it is decided at all to decide it in a manner 
which we will be content to abide by, until 
directed by superior authority to do other- 
wise. 

The result of this consideration is, we are 
not disposed to decide that branch of the 
case. But we are all united on another prop- 
osition which is essentially connected with 
this case, and which enables us, if not to 
make a final decree, to make a very import- 
ant order at this term of court, and that is 
that we adopt this rule: That whenever a 
party comes into this court to ask the court 
to enjoin the collection of a tax or a part of 
a tax, if there is any part he admits to be 
due, or which the court can see upon the 
statement in the bill ought to be paid, there 
must be an allegation in the bill conforming 
to the fact that they have paid, or that they 
have tendered it; and it is not a sufficient 
allegation that they are wiUing to pay or 
that they will pay it into court, because the 
state is not to be stayed in its revenue, 
which is admitted to be due, in that way; 
and a party claiming that he will not pay 
his tax, or any portion of it, cannot screen 
himself during a course of long litigation 
from paying that which must be paid, and 
everybody can see must be paid, by setting 
up a contest over that which is doubtful, 
and which may or may not eventually, be 
necessary to be paid. ^ 

The result of those observations is, that so 
far as these cases are concerned in all of 
them we shall enter an order assuming that 
the reports of amounts for the roads to be 
assessed, made by the various county courts 
shall be assumed for the present, at least, as 
the lowest assessment which can be made, 
and we will make an order giving reason- 
able time to these plaintiffs or petitioners to 
go and pay the state and counties the tax 
assessed on that valuation, and the injxmc- 
tlon will remain until that time has elapsed. 
But if the various railroads shall come up 
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witiiin that time, or at the end of it, and 
show to the court that they have paid that 
propoition of their taxes, this injunction -will 
stand for the remainder until final hearing; 
and if at the end of that time no such evi- 
dence is brought to this court as to any 
railroad, the whole injunction will be dissolv- 
ed, and it can seek such other remedy as it 
chooses. The bill remains, but the injunc- 
tion will be dissolved, if it is found it does 
not pay as required. 

2. As to the Missouri Pacific Company. 
There is another branch of the subject upon 
which I ought, perhaps, to say something, but 
I do not feel inclined to say much. The first 
is the specific claim set up by the Missouri 
Pacific Railroad to a total exemption from all 
county taxation; and, second, to exemption 
from the present tax, because they claim 
that the 12th section of the act of December 
25, 1852, is a contract as to the mode of levy- 
ing taxes, which has been violated by the 
manner In which the taxation is levied on it. 
In regard, first, to the exemption from coun- 
ty taxation, I have no question at all that 
there is such exemption, and that the stat- 
ute meant to say there is an exemption of 
this Missouri Railroad from all taxation un- 
til the road is completed and a dividend de- 
clared, or until two years after the road is 
completed. This, I think, is the intention of that 
section. Then all powers of rightful taxa- 
tion revert to the legislature, and after that 
time has arrived the property becomes lia- 
ble to county taxation as well as all other 
taxes. As to the other branch of the sub- 
ject, I have a little more doubt. But my 
opinion is, and in that my Brother DILLON 
concurs, that the provision that the tax shall 
be assessed by the auditor, upon the report 
of the president of the board, is merely a 
provisional mode for the first taxation, be- 
cause there was no mode existing at that 
time by which railroad property could be 
taxed, or was taxed. It was simply a pro- 
visional mode to be carried out and executed 
until that period should come, and it leaves 
the whole subject of taxation of railroads to 
the same general principles that govern all 
taxation. (This view was subsequently sus- 
tained by the supreme court. Bailey v. New 
York Cent & H. R, R. Co., 22 Wall. [89 U. S, 
604].) 

That disposes of the special claim of the 
Missouri Pacific Railroad. 

3. As to the Atlantic and Pacific Company. 
The Atlantic and Pacific Company maintain 
in the first place that they have all the rights 
and privileges of exemption from taxation 
which the said 12th section of the act of 
1852 conferred on the Missouri Pacific, of 
which it was part at the time, and that they 
had not completed their road within the 
time which allows the tax to be levied at aU, 
On that part of the subject I have only to 
say that the case of the Iron Mountain Rail- 
road (Trask v. Maguire, 18 Wall. [85 TJ. S.] 
391), decided by the supreme court of the 



United States at the last term, settles that 
question against the Atlantic and Pacific 
Railway. It settles this, that when the state 
of Missouri, after all those various sales, re- 
sumed the franchise and property of the 
railroad it held them subject to the constitu- 
tional provision which forbids any future 
exemption from taxation. That disposes of 
this case as far as the courts have gone in- 
to the subject, and as far as we propose to 
go at this time. 

NOTE. Subsequently, upon agreement of 
counsel as to amoimt to be paid under the fore- 
going views, the court made an order applica- 
ble to each of the railroad companies concerned, 
by which some sixty per cent, of the amounts 
assessed against each of tliem was to be paid 
by the second of January next, or the bills 
would stand dismissed. Ordered accordingly. 

[NOTE. The injunctions which had been 
granted in these cases (see Case No. 732) were 
upon final hearing modified so as to permit the 
collection of the tax to an amount not in excess 
of that fixed by the various county courts 
through which the roads run. Case No. 10,845.] 
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In re PARRISH. 

[9 N. B. R. 573.] i 

Circuit Court, M. D. Tennessee. 1874. 

Battkruptot— Vote on Discharge— Debt Con- 
teacted after january 1, 1869. 

1. A creditor whose debt was contracted be- 
fore January 1, 1869, should not be allowed to 
vote on the question of a bankrupt's discharge 
as to debts contracted since January 1, 1869. 

2. Where A,, after January, 1869, pays a 
judgment rendered aginst him as surety of B., 
on a note given prior to 1869, the debt to him 
by B. thereby created is "contracted" after Jan- 
uary 1, 1869, within the meaning of the 33d sec- 
tion of the act [of 1867 (14 Stat- 533)]. 

[In the matter of M. A. Parrish, a bank- 
rupt.] 

By JOHN RUHUR, Register: 

A., on the first of January, 1868, becomes 
B.'s security on a note. On the 15th of 
April, 1870, judgment is rendered against B. 
as principal, and A. as surety. A.'s land is 
levied upon and sold in satisfaction of the 
judgment. B. is declared a bankrupt on the 
1st of January, 1874. A. proves his debt 
against the estate of B. in bankrupty. Un- 
der this state of facts, I ask the opinion of 
the court on the following questions: (1) 
Can a creditor whose debt was contracted 
prior to January 1, 1869, vote on the question 
of the bankrupt's discharge from debts con- 
tracted since January 1, 1869? (2) Was B.'s 
liability to A. contracted before or since Jan- 
uary 1, 1869, within the meaning of the 
clause in the 33d section of the bankrupt 
law, as amended July 17, 1870 [16 Stat. 276], 
which provides: "In all proceedings in bank- 

1 [Reprinted by permission.] 
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ruptfey * * * no discliarge shall be grant- 
ed to a debtor whose assets shall not be 
equal to fifty per centum of the claims 
proven against his estate, upon -which he 
shall be liable as the principal debtor, unless 
the assent in writing of a majority in num- 
ber and value of his creditors, to whom he 
shall have become liable as a principal debt- 
or, and who shall have proved their claims, 
is filed in the case at or before the time of 
the hearing of the application for discharge. 
But the provisions of the aforesaid section 
shall not apply to those debts from which 
the bankrupt seelis a discharge which were 
contracted prior to the 1st of January, 1869." 

SWAYKE, Circuit Justice. The answer to 
the first of the above questions must be In 
the negative. The provisions in regard to 
the amount of assets to entitle the bankrupt 
to a discharge is intended for the benefit of 
creditors whose debts were contracted sub- 
sequent to the 1st of January, 1869, and 
only such creditors can join in the waiver of 
this provision. On the other question, B.'s 
liability to A. has been "contracted" since 
the 1st of January, 1869, within the mean- 
ing of the provision of the act of congress. 
The word "contracted" is not used in the 
technical or narrow sense, but means the 
same as "insured," or some other general 
word expressive of the occurrence of the 
liability, as a debt, whether that liability 
grows out of a transaction originating prior 
to the 1st of January, 1869, or subsequently 
thereto. The liability of the surety to the 
creditor undoubtedly originated previous to 
the 1st of January, 1869, but the liability of 
the principal to the surety, as a debt, only 
originated or was "contracted" In the broad 
sense of the statute, when the latter had 
paid the debt. Previous to that time the 
surety had no right of action against his 
principal, nor would the statute of limita- 
tions run against him. He cannot, there- 
fore, be said to have had any debt against 
his principal until then. Unless, therefore, 
there is some positive provision of the bank- 
rupt law in conflict with this view, I must 
hold that B.'s liability to A. was "contract- 
ed" after the 1st of January, 1869. 
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PARRISH V. DANFORD et aL 

[1 Bond, 345.] i 

Circuit Court, S. D. Ohio. April Term, 1860. 

Execution Levy — Wkosgpol Removal— Right 
OF Shebifp to Retake — Fraud — Law and 
Fact — Pbefekexces — Indemnity Bond to 
Sheriff — Trespassers. 

1. Where a valid levy was made upon prop- 
erty by a sheriff, and it was wrongfully removed 
from the place where the sheriff had left it, he 
had a right to take possession of the same 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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wherever he could find it, if he used no more 
force in doing so than was absolutely necessary, 
and all who assisted him are also justified. 
[Cited in Steers v. Daniel. 4 Fed. 596.] 

2. The question of fraud is one of law and 
fact. The court declares what constitutes a 
legal fraud, and it is for the jury to say whether 
the evidence proves the fact of fraud. 

3. In Ohio, a man may, under some circum- 
stances, prefer one creditor to another, if it is 
done in good faith, and no fact appears from 
which a fraudulent intent can be inferred, 

4. No man, knowing himself to be insolvent, 
can make a valid disposition of his property, 
except for the benefit of creditors. 

5. If there has been a delivery of property and 
full payment made in good faith, the right of 
the purchaser will not be interfered with; but if 
the purchaser has notice of a fraud before get- 
ting, possession and making irayment of the 
consideration, the creditors may intervene and 
the contract will be set aside. 

6. The execution of a bond of indemnity to a 
sheriff making a levy, makes the person so ex- 
ecuting a trespasser, if the act of the sheriff was 
illegal. In trespass, aU who are liable are liable 
as principals. 

7. If the parties to a sale and purchase of 
property intend thereby to defraud creditors, the 
fact that a full consideration was paid will not 
make it valid. 

[This was an action by Isaac Parrlsh 
against Samuel Danford and others.] 

Mr. Evans, for plaintiflC. 
Lee & Fisher, for defendants. 

CHARGE OF THE COURT: This is an 
action in trespass brought to recover dam- 
ages for the tmlawful seizure of the goods of 
the plaintiff. The defendants are Samuel 
Danford, the sheriff of Noble county, Ohio, 
John Brownrig, Wm, Brownrig, Hiram Cald- 
well, and Joseph Caldwell. Wm. C. Okey 
was also a defendant, but has been dis- 
charged. The defendants deny the allega- 
tions in the plaintiff's declaration by a plea 
of not guilty. The ground on which the 
plaintiff seeks to recover is, that Danford ille- 
gally levied on his property to satisfy an ex- 
ecution against other persons, and that the 
other defendants were aiders and abettors in 
the trespass. It is not controverted that If 
the property taken was the property of the 
plaintiff, the defendants are liable as tres- 
passers. And, if liable at all, they are all 
liable, as in trespass all are principals. If 
the act was illegal, all who were present and 
aided in it are guilty. One of the defend- 
ants, John Brownrig, was not present, but he 
is party to a bond of indemnity to the sheriff, 
which makes him a trespasser if the act of 
the sheriff was illegal. 

It appears that on October 20, 1859, an ex- 
ecution Issued on a judgment in the common 
pleas of Noble county, in favor of Brooks, 
Fahnestock, and others, against John W. 
Brownrig, Edward M. Parrish, and John 
Brownrig, for more than $1,100 and costs, 
and was put into the hands of the sheriff on 
that day. On the 2d of November, the sher- 
iff levied on a stock of goods in the town of 
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Sharon, in Noble county, Tvhieb had been 
owned by E. M. Parrish and John Brownrlg, 
who had been in business as the firm of 
Brownrig & Parrish, to satisfy the execution 
of Brooljs, Fahnestoek & Co. Before the 
levy, that is, on October 28, Brownrig & Par- 
rish made a sale of these goods to the plain- 
tiff, and the validity of that sale is the only 
question now in controversy. The goods were 
not removed at the time of the levy, but re- 
mained In the room in which Brownrig & 
Parrish had done business till the 14th of 
November, when they were removed by the 
sheriff to a room in Hopper's tavern, and 
were under lock and key there till the 20th 
of December, when they were removed by 
the plaintiff without the consent or knowl- 
edge of the sheriff, to a room in the basement 
of the Masonic Hall, in the town of Sharon. 
And on the 22d of December, the sheriff, 
with others as his assistants, forcibly, by 
breaking open the outer door, entered the 
room, retook the goods, and removed them 
to the town of Caldwell, the county seat of 
Noble county. As to these facts there is no 
controversy, and the question is, was the 
sheriff and his assistants guilty of a trespass 
in forcibly entering the Masonic Hall base- 
ment and retaking the goods? There is no 
dispute as to the regularity of the original 
levy. Having an execution against these de- 
fendants, the sheriff had a right to levy on 
the property of any one of the def^idants, 
and the levy was a legal one, if the goods 
were the property of Brownrig & Parrish at 
the time they were levied on. It is clear, too, 
that if the original levy was valid, and the 
property was wrongfully removed from tihe 
place where the sheriff had left it, he had a 
right to reclaim it and take possession of it 
wherever he could find it, if he used no more 
force in doing so than was absolutely neces- 
sai-y. And if the sheriff was justified in re- 
taking the property, all who assisted him are 
also justified. It is apparent that this case 
turns wholly on the question of the title to 
this property on the 2d of November, when 
the levy was made. If it was the property 
of the plaintiff on that day, the sheriff and all 
who aided him were trespassers, and liable 
for the injury sustained by plaintiff. If it 
belonged to the defendants in execution, the 
sheriff has done no more than his duty. A 
sheriff is bound to levy on the propffl:ty of 
the defendant in execution, and is liable if 
he levies on the property of another person. 
In this case there was a claim of property 
interposed by the plaintiff under the statute, 
and a trial by a jury requested. The sher- 
iff being Indemnified, retained the property 
and refused to call a jury. The bond is an 
indemnity to the sheriff for selling the goods. 
The sheriff had an imdoubted right to pur- 
sue this course, but in doing so exposed him- 
self i» an action of trespass and to damages, 
if the claimant of the property made good his 
title. The jury may consider whether the 
refusal of the sheriff to call a jury, as re- 



quested, is evidence of malice or a spirit of 
oppression, and this opens the way for the 
consideration of the question of the owner- 
ship of the property on the 2d of November. 
The plaintiff claims it under a written con- 
tract of sale to him by E. M. Parrish and 
John W. Brownrig, dated October 28, 1859, 
which was a few days before the levy. By 
this contract it is agreed, in substance, that 
Brownrig & Parrish sell to the plaintiff their 
entire stock of goods, esthnated at $3,000, 
in consideration of which the plaintiff was 
to convey to Brownrig & Parrish twenty-five 
lots in Parrish City, in Iowa, at $10 a lot, 
and other lands in Harrison county, in that 
state, such as Brownrig & Parrish shall select 
out of 1,200 acres, at from $4.50 to $6 an 
acre. And it is provided that if they are not 
satisfied with the land, the plaintiff shall pay 
$3,000 in six, twelve, and eighteen months, 
from the time they make their election. And 
they agreed to furnish money to pay for the 
freight of the goods to Iowa, which was to 
be refunded in sixty days. On the 24th of 
November a supplemental contract was sign- 
ed by plaintiff, and by B. M. Parrish, aetkig 
for the firm of Brownrig & Parrish, which 
recites that Brownrig & Parrish had failed 
to advance ntoney to pay the freight, and 
that such part of the contract was released. 
It was then agreed that Iowa lands to the 
amount of $1,200 should be conveyed to E. 
M. Parrish, and $900 to the Brownrigs in 
land, and after deducting some credits to 
the plaintiff, there" was due from him a bal- 
ance of $441, which was payable in money. 
Was this a bona fide and valid sale? Fraud 
vitiates all Contracts. The question of fraud 
is one of law and fact. The court declares 
what constitutes a legal fraud, and it is for 
the jury to say whether the evidence proves 
the fact of fraud. Fraud will not be presum- 
ed, and must, be affirmatively proved by the 
party who avers it The law guards the 
rights of creditors with great vigilance, and 
declares all sales and transfers made to hin- 
der, delay, or defraud them absolutely void. 
The theory of the law is, that no man, know- 
ing himself to be insolvent, can make a valid 
disposition of his property, except for the 
benefit of o-editors. In Ohio, a man may, 
under some circumstances, prefer one creditor 
to another, if it is done in good faith, and no 
fact appears from which a fraudulent intent 
can be inferred. How far one who is a pm:- 
ehaser, without notice of any fraudulent in- 
tent on the part of a vendor, shall be pro- 
tected in the transaction, is sometimes a 
question of great difficulty and nicety, and 
must depend somewhat on the circumstan- 
ces of the case. If there has been a deliv- 
ery of the property, and full payment made 
in good faith, the right of the purchaser will 
not be interfered with; but if the purchaser 
has notice of the fraud before getting posses- 
sion and making the payment of the consid- 
eration, the creditor may intervene, and the 
contract will be set aside. In the present 
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case, it is not controverted tliat John B. 
Brownrig and E. M. Parrisli each owed and 
■were liable, individually, at the time of the 
sale to the plaintiff, for much more than they 
were worth; but the plaintiff insists that the 
firm was not insolvent, and that if not insol- 
vent, though the effect of ^e sale would be 
to defeat and defraud individual creditors, 
the sale is valid unless the plaintiff had 
knowledge that such would be the effect, 
and that the vendors intended a fraud. I do 
not see readily how this distinction can be 
made, if the jury shaU find that the firm was 
not insolvent. The insolvency of the indi- 
vidual members of a firm is equivalent to 
the insolvency of the firm itself, since it is 
clear that the whole assets and property of 
the individuals are liable for the whole 
amount of the firm debts. In other words, I 
can not understand how a firm can be said 
to be solvent if there exists an individual 
indebtedness of its members which exceeds 
the entire assets and property of the firm. 
It is clear that a firm, with a knowledge 
that its members are individually insolvent, 
has no right, moral or legal, to dispose of 
firm property under circumstances that will 
render such disposition a fraud on the cred- 
itors of the individual members. 

It will be for the jury to inquire: 1. Wheth- 
er Brownrig & Parrish, individually and as 
partners, were in debt beyond their means of 
payment; 2. Whether the plaintiff, from all 
the circumstances in proof, is chargeable with 
notice of such insolvency. If the jury are 
satisfied of the insolvency of Brownrig & 
Parrish, there is a strong presumption of 
fraud, so far as they are concerned, in mak- 
ing the sale to the plaintiff. It is not in- 
tended to refer to all the facts connected with 
this sale. The inquiry for the jury will be, 
did Brownrig & Parrish intend by the sale of 
the property to put it beyond the reach of 
their creditors? In determining this inquiry 
the jury will look to the facts: 1. Were they 
insolvent? 2, Was the property they were 
to receive so situated as that it coiild be 
made available to their creditors? In con- 
nection with the last inquiry, the jury will 
very properly consider the fact that the con- 
veyances made by Stephen Parrish of the 
lands to be given by the plaintaff under the 
contract, were made to the wives of Brown- 
rig and E. M. Parrish. This would seem 
clearly to justify the inference that the land 
was intended to be placed beyond the reach 
of creditors. If the jury are satisfied that 
there was a fraudulent purpose by Brown- 
rig & Parrish hi making this sale, their nest 
inquiry will be, is the plamtiff chargeable 
with a knowledge of the fraud? It is insist- 
ed by plaintiffs counsel that plaintiff had 
been residing in a distant state for several 
yearns, and returning to Noble county, found 
Brownrig & Parrish in possession of a store, 
ISFEaj.CAs. — 78 



doing business, and in. credit, and had no 
reason to suppose they were insolvent whoa 
he made the purchase, and is not chargeable 
with knowledge of the insolvency, or of any 
fraudulent intent in selling these goods. This 
subject has been so fully discussed that I 
will not detain the jury by restating the evi- 
dence. It will be for the jury to say wheth- 
er, from all the facts, the plaintiff was a 
party to this transaction, with the knowl- 
edge that it would result in defrauding the 
creditore of Brownrig & Parrish. K they de- 
cide this affirmatively, it will result, neces- 
sarily, that the sale was fraudulent and void. 
If, on the other hand, the jury find the plain- 
tiff had no grounds to conclude or suspect a 
fraud in the sale of the goods, and that he 
has paid a good consideration for them, the 
sale, so far as he is concerned, may be sus- 
tained. The plaintiff's knowledge can only 
be deduced from the circumstances of the 
case; but may be so presumed if the facts 
justify it. It is, however, insisted that the 
plaintiff was himself insolvent and unable to 
give or pay any fair consideration for the 
goods, and that thus he had no right to make 
the purchase, and that it was a fraud on his 
part to make such purchase. The court will 
not refer to the evidence on this point, but 
will say that if the plaintiff was insolvent at 
the time of the purchase, it would be a dear 
indication of fraud on his part. The jury 
will remember the evidence on this subject. 
It would appear that he has dealt largely 
in western lands, and has laid but a city in 
Iowa. Deeds have been produced showing 
the legal title to these lands to be in his 
brother, Stephen Parrish. It is claimed, how- 
ever, that the land is really the plaintiff's, 
and that it is of value. If the jury find A 
fraudulent intent by the parties to this sale 
and purchase, that is, a design to defraud 
creditors, the fact that a' full consideration 
was paid will not make it valid. If the jmry 
find the defendants trespassers, they will 
give such damages as they think just. The 
damages should be the value of the property 
taken from the plaintiff, and the expenses and 
trouble in prc^ecutmg this suit. If the jury 
believe that the sheriff and thc^e whose as- 
sistance he required have acted in a wanton 
and oppressive manner, they may give ex- 
emplary damages. If the jury believe that in 
issuing the writs of attachment, or in any 
other proceedings connected with this trans- 
action, the defendants, or any of them, have 
been parties to a combination or conspiracy 
to injure the plaintiff, it may justly form an 
element in the assessment of damages. 

The jury returned a verdict for defendants. 
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Case ISTo. 10,771. 

PAHROT V. HABERSHAM. 

El Cranch, 0. 0. 14.] i 

Circuit Court, District of Columbia. June 
Term, 1801. 

EXEMPLtFIOATION OF ReCOKDS— CERTIFICATE. 

The certificate of the presiding magistrate is 
not necessary to an exemplification of the rec- 
ords of Virginia and Maryland, for the purpose 
of obtaining executions under the 13th section 
of the act of 27th February, 1801 [2 Stat. 103]. 

[This was a proceeding by Richard Parrot 
against Joseph Habersham, garnishee of Ig- 
natius Pigman,] 

Motion to CLuash an execution issued upon 
an exemplification from Montgomery county, 
in Maryland, because the record was not au- 
thenticated by a certificate of the chief 
judge, or presiding magistrate. The motion 
was overruled by THE COURT, because the 
■exemplification was such an one as seems to 
be contemplated by the 13th section of the 
act concerning the District of Columbia, of 
27th February, 1801 (2 Stat 103). 



Case M"o. 10,772. 

■ PARROT v. LAWRENCE et at 

[2 Dill. 332,] 2 

Circuit Court, D. Kansas. 1872. 

(Jbidge and Febkt Franchises — Principles op 

consthuotion of legislative grants con- 

FERKiNG Exclusive Pbivileges. 

1. The legislature, in the charter of the Law- 
rence Bridge Company, gave it "the exclusive 
right and privilege of building and maintaining 
a bridge across the Kansas river at the city of 
Lawrence, for the period of twenty-one years, 
but prior to the time of the passage of such char- 
ter the legislature had given to one Baldwin the 
exclusive right to maintain a ferry at said city 
for the term of fifteen years, which franchise, 
at the time the bridge charter was passed, had 
over twelve years to run. Subsequently Bald- 
win ceased to operate his ferry, hut the state 
authorities, under an act of the legislature re- 
specting public ferries, granted a license to lieep 
a ferry at the city of Lawrence within the lim- 
its and period covered by the bridge company's 
charter. MM, that the establishment of a fer- 
ry was not an infringement of the charter of 
the bridge company. 

[Cited in Kansas & A. V. Ry. Co. v. Payne, 

1 C. C. A. 183, 49 Fed. 118.] 
[Cited in Parliersburg Gas Co. v. Parkersburg, 

30 W. Va. 441, 4 S. E. 653.] 

2. Principles of construction of legislative 
grants conferring exclusive privileges stated. 

rCited in Parkersburg Gas Co. v. Parkersburg, 
30 W. Va. 441, 4 S. E.*653.] 

3. The particular mode of crossing the stream 
employed by the defendants, and described in 
the opinion of the court, was held to be a ferry, 
:and not a bridge. 

This cause is now before the court on the 
motion of the defendants to dissolve the 

■2 [Reported by Hon, William Cranch, Chief 
Judge.] 

2 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



temporary injunction which was granted 
at chambers without resistance, restraining 
the defendants, the Messrs. Wilson, from 
operating the ferry hereinafter described. 
The plaintiff [E. A. Parrot], a citizen of 
Ohio, Is one of the principal stockholdei-s in 
the Lawrence Bridge Company, and, to give 
the court jurisdiction, states in his bill that 
the said bridge company and its ofllcers 
have refused to proceed in the courts of the 
state to obtain redress for the grievances 
complained of by him. He malces defend- 
ants, the bridge company, the city of Law- 
rence, and the Messrs. Wilson, the latter of 
whom are operating the ferry which is the 
subject matter of complaint. The question 
on which the right to the injunction depends 
is whether the ferry, which will presently 
be described, infringes the rights of the 
stocldiolders and owners of the Lawrence 
Bridge Company under the charter of that 
company, granted by the legislative assem- 
bly of the territory of Kansas, and subse- 
quently recognized by the legislature of the 
state of Kansas. 

The enactments relating to the Lawrence 
Bridge Company so far as material, are, in 
substance, these: On the 15th day of Feb- 
ruary, 1857, the legislative assembly of the 
territory of Kansas Incorporated the Law- 
rence Bridge Company, granting to the cor- 
porators and their assigns "the exclusive 
right and privilege of building and maintain- 
ing a bridge across the Kansas (or Kaw) 
river at the city of Lawrence for the period 
of twenty-one years," &c., the capital stock 
to be ?100,000 (afterwards $375,000), to be 
divided Into shares of $100 each— with pow- 
er to the company "to establish and collect 
tolls for crossing the said bridge"; said 
bridge to be commenced within three years, 
&e. On the 9th of February, 1858, the leg- 
islature re-enacted the charter in the same 
language as that above quoted; and on the 
3d day of February, 1859, amended the char- 
ter as to the rates of toll on the bridge, and 
on the 3d day of March, 1863, gave to the 
company eighteen months from that date 
within which to "complete said bridge in a 
good and substantial manner, so as to facili- 
tate travel over the same." The bill and af- 
fidavits show that the bridge was completed 
according to the requirement of the legisla- 
ture, and has been used, and tolls charged, 
ever since. 

Prior to the incorporation of the Lawrence 
Bridge Company, the legislative assembly of 
the territory of Kansas had, in 1855 (St. Kan. 
Ter. 1855, p. 773), granted to one John Bald- 
win "the exclusive right to establish a pub- 
lic ferry within two miles of the said town 
of Lawrence for the term of fifteen years 
from and after the passage of this act"— the 
county authorities being empowered to fix 
the rates. The answer of the defendants 
other than the company alleges that Bald- 
win established and kept this ferry in the 
immediate vicinity of the place where the 
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bridge is located for some time after the 
erection of the bridge, -when, for reasons tm.- 
known to the defendants, he ceased to op- 
erate the ferry. 

By the laws of Kansas the county commis- 
sioners have the power to grant ferry li- 
censes, and from the pleadings and affida- 
vits, it appears that in January, 1871, one 
Darling obtained, from the board of county 
commissioners of the county in which the 
city of Lawrence is situated, a license to 
lieep a ferry at the said city for the term of 
one year. He built a flat-bottomed ferry 
boat, and operated it himself under his li- 
cense until April, 1871, when the city of 
Lawrence purchased the flat-boat and other 
ferry fixtures for the sum of $3,000, paying 
therefor out of the funds of the city; after 
which the Wilsons (defendants) continued to 
operate the ferry, they owning the engine 
by whicTi the boat was moved and the city 
the boat. At first the arrangement between 
the city and the "Wilsons was that the ferry 
should be rqn free, the city to compensate 
them for their labor and the use of their 
engine; and afterwards, December 4, 1871, 
another arrangement was made, by which 
the city agreed to let the Wilsons have the 
use of the ferry boat, ropes, and fixtures, and 
was to charge no tolls except five cents on 
each team that crossed, which is much less 
than the rates of toll charged by the bridge 
company. On the 6th day of January, 1872, 
the county commissioners granted to the de- 
fendant, Wilson, "the right to keep and run 
a ferry on the Kansas river at the city of 
Lawrence for one year." 

According to the bill, answer, and affida- 
vits, it appears that the ferry boat, or, as 
the bill styles It, the floating bridge, is op- 
erated in this way: Two ropes, or cables, 
are thrown across the river, fastened on each 
side, one of which is an endless chain, A rope 
is fastened to the upper side of the boat, or 
"floating liridge," and this rope glides upon 
the upper cable by means of a pulley attached 
to the other end of the rope, said pulley pass- 
ing from side to side of the river with the 
boat, the motive power moving the boat 
back and forth across the stream being a 
stationary steam engine located on the north 
bank of the river. The boat itself is an or- 
dinary flat-bottomed boat 

Thacher & Banks and N. T. Stephens, for 
complainant. 

Wilson Slmnnon, for Messrs. Wilson and 
city of Lawrence. 

Before DILLON, Circuit Judge, and DE- 
LAHAT, District Judge. 

DILLON, Circuit Judge. The grant to the 
bridge company by its charter is "the ex- 
clusive right and privilege of building and 
maintaining a bridge across the Kansas riv- 
er at the city of Lawrence," and *to estab- 
lish and collect tolls for crossing said bridge." 
If this right has not been invaded, the com- | 



plainant Is not entitled to an injunction 
against the running of the ferry. I say £he 
ferry, for,' in my judgment, it is clear that 
the means used to cross the river by the de- 
fendant, Wilson— viz.; a flat-bottomed boat, 
connected with cables spanning the stream, 
and moved or propelled back and forth 
across it by power .supplied by a stationary 
engine on the bank— is a ferry, as distin- 
guished from a bridge, both under the legis- 
lation of the state an'd according to the usual 
meaning of the word. 

The passage over streams Is generally ef- 
fected in one of two ways, viz: by bridges, 
which, as commonly constructed for the use 
of travelers and teams, are immovable struc- 
tures or extentions of the highways over and 
across the water; and by boats, which are 
movable and propelled by steam-power, 
horse-power, the action* of the current, or 
similar agencies. When the passage is by 
the latter mode it is called ferrying, which 
Implies a boat that moves back and forth 
across the stream, from bank to bank. The 
legislation of Kansas everywhere recognizes 
this distinction between bridges and ferries. 
In the statutes of 1855 there are provisions 
for building bridges (chapter 18), and also 
.for regulating ferries (chapter 71). At the 
first session of the legislature, in 1855, there 
were a great many special acts, some author- 
iziag certain persons to build toll bridges, 
and others to establish and maintain ferries. 
Among these numerous acts was one giving 
to John Baldwin the exclusive right to keep 
a public ferry across the Kansas river at the 
town of Lawrence for the period of fifteen 
years. Two years afterwards the legislature 
incorporated the Lawrence Bridge Compa- 
ny, giving it the exclusive right to build and 
maintain a bridge across the river at the 
game place. Did this invade the franchise 
which had been granted to Baldwin? Clear- 
ly not, for the two grants are different; the 
one was to keep a ferry and collect tolls or 
ferriage for crossing the stream by tliis mode 
—the other was to erect and maintain a 
bridge, &c., "to collect tolls for crossing the 
same." So that during the period for which 
Baldwin's ferry charter was to run, there 
were two modes of crossing the river at 
Lawrence expressly authorized— the onp by 
means of Baldwin's ferry, the other by means 
of the bridge of the Lawrence Bridge Com- 
pany. 

The contract of the legislature with the 
bridge company must be protected from "sub- 
sequent Invasion. But what was that con- 
tract? It was simply an exclusive right to 
build a bridge and to "collect tolls for cross- 
ing the same." It Is argued that the contract 
with the bridge company was that the travel 
of a certain district, to-wit: those passing 
the river at Lawrence should pass over this 
bridge and pay toll's therefor. But It is 
clear that such was not the contract: 1st, 
because it is not so expressed, or fairly to be 
Implied from tlie language used; and, 2d, be- 
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cause the existence of the Baldwin ferry 
cliarter, which must be presumed to have 
been in the mind of the legislature when it 
passed the bridge charter, and which, by its 
terms, would continue in force many years 
after the period fixed for the completion of 
the bridge, shows that the legislature did not 
intend to make a contract with the bridge 
company to the effect that all persons and 
property crossing at Lawrence should pass 
over the bridge. 

When we consider that legislative grants 
creating monopolies, while they are not to 
be cut down by hostile or strained construc- 
tions, are nevertheless not to be enlarged 
beyond the fair meaning of the language used 
(Binghamton Bridge Case, 3 Wall. [70 U. S.] 
74), this conclusion seems, to my mind, so 
clear as not to admit of fair doubt. 

It has been settled by adjudication that the 
exclusive right to a toll bridge is not in- 
fringed by the erection of an ordinary rail- 
road bridge within the limits over which the 
exclusive right extended (Mohawk, Bridge Co. 
V. Eailroad Co., 6 Paige, 564j Bridge Proprie- 
tors V. Hoboken Co., 1 Wall. [68 TJ. S.] 116, 
150, and cases cited); and the reasoning upon 
which this conclusion rests shows that where 
the charter of the bridge company is silent 
upon the subject, its exclusive right would 
not be invaded by the establishment, under 
legislative authority, of a public ferry, al- 
though this would have the incidental effect 
to injure the value of the franchise of the 
bridge company. That this is the opinion of 
the presiding justice of this court is plain 
from an expression to that effect, by way of 
argument,- in his opinion in the Hoboken 
BridgftCase..! Wall. [68 XT. S.] 116, 149. In 
that case the legislature of New Jersey, in 
1790, authorized the making of a contract 
with certain persons for the building of a 
bridge over the Hackensack river, and by the' 
same statute enacted that it should not be 
lawful for any person to erect "any other 
bridge over or across'the said river for nine- 
ty-nine years;" and it was held that the 
railroad bridge subsequently authorized, 
which was so constructed as that persons 
or property could not pass oyer it except in 
railway cars, did not, impair the legal rights 
of the bridge proprietors. Mr. Justice Miller, 
in discussing the question as to what was the 
meaning of the act of 1790 and the contract 
with the persons who built the bridge, says: 
"There is no doubt that it was the intention 
of those who framed those two documents to 
confer on the persons now represented by 
the plaintiffs some exclusive privileges for 
ninety-nine years. If we can arrive at a 
clear and precise idea what that privilege 
is, we shall perhaps be enabled to decide 
whether the erection proposed by the defend- 
ants will infringe it. In the first place, it is 
not an exclusive right to transport passengers 
and property over the Hackensack and Pas- 
saic rivers, for there is no prohibition of fer- 
ries, nor is it pretended that they would vio- 
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late the contract" [Bridge Proprietors v. 
Hoboken Co.] 1 WaU. [68 U. S.] 149. 

In conclusion I may remark, that I have 
considered the very ingenious argument made 
by the complainant's counsel to show that 
the mode adopted by the defendants for 
transporting persons and property across the 
river is not a ferry, but a flying bridge, or a 
floating bridge, and hence it is a violation of 
the franchise of the bridge company. But 
the single boat which is made to cross the 
river by steam-power is not, in my judgment, 
a bridge of any kind, and certainly not a 
bridge within the meaning of legislation of 
the state of Kansas on the subject of bridges 
and ferries. It is argued, and perhaps with 
correctness, that the city of Lawrence tran- 
scended her powers in purchasing boats and 
in assisting Wilson to maintain his ferry un- 
der his license from the county authorities. 
But if this be granted, it falls far short of 
showing that the complainant is entitled, in 
consequence, to an injunction to prevent Wil- 
son from running his ferry under his license. 

Injunction dissolved. 

As to the powers of municipal corporations 
with respect to ferries, see Dill. Mun. Corp. 
§§ 31, 78, 79, and cases there cited. 
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PARROTT V. BARNEY et al. 

[1 Sawy. 423; i 2 Abb. U. S. 197.] 

Circuit Court, D. California. Jan. 25, 1871.2 

Tenasts' Liability tor Waste— Public Policy 
— Covenant, Waiver, Etc.— Waste in Apart- 
ments — Accidents — Damages to Adjoining- 
Premises — Carrier not Entitled to Know- 
Contents OP Packages — Performance op Le- 
gal Duty mat be Assumed. 

1. In the absence of some agreement to the 
contrary, the tenant is responsible for all waste, 
however, or by whomsoever committed, except 
it be occasioned by act of God, the public enemy, 
or the act of the reversioner himself. ■ 

[Cited in Powell v. Dayton, S. & G. R. Co., 16 
Or. 33, 16 Pac 868.] 

2. The liability of tenants for waste does not 
depend on negligence, but is imposed on grounds 
of public policy. 

3. A covenant in a lease to surrender the prem- 
ises at the expiration of the term in as good 
condition as the reasonable wear thereof will 
permit, damages by the elements excepted, does 
not protect the tenant from liability for waste, 
resulting from accidents occurring without his 
fault. 

4. A covenant in a lease requiring the tenant 
to occupy the premises for a specific purpose, as 
an express offide, does not impose on the land- 
lord, and exempt the tenant from, all the risks 
incident to such business, not resulting from the 
wrongful acts or negligence of the tenant 

5. Waste may be committed by a tenant of a 
portion of a building, 

6. Defendants are expressmen carrying pack- 
ages between New York and California. A 
wooden case containing nitro-glycerine was de- 
livered to defendants at New York, to be carried 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 15 Wall. (82 U. S.) 524.] 
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to Los Angeles, California, in the ordinary 
mode, and in the ordinary course of business. 
No qneslaons were asked, and no Information 
given, as to its contents. On arriving at San 
Francisco, a liquid resembling oil appeared to 
be leaking from the case, and it was taken to the 
office of defendants, the premises leased from 
plaintiff, for examination. "While under ex- 
amination it exploded, injuring the premises oc- 
cupied by defendants, and other premises of the 
plaintiff leased to, and occupied by, other par- 
ties. Defendants had no knowledge of, and no 
reason to suspect, the dangerous character of 
the .contents, and there was, under the circum- 
stances, no negligence on their part. Meld, that 
defendants were not liable for the damage re- 
sulting from the accident to plaintiff's premises, 
occupied by oliier parties adjoining the premises 
held and occupied by defendants, but were liable 
for waste resulting to the premises occupied by 
themselves. 

7. A common carrier is not, under all drcum- 
fitances, entiUed. to know the contents of pack- 
ages tendered for carriage, and a mere failure to 
ascertain whether the package contains any- 
thing dangerous, there being no reasonable 
ground for suspidon, does not, of itself, consti- 
tute negligence. 

[Cited in Hale v. Milwaukee Dock Co., 29 Wis. 
489.] 

8. In the exercise of his lawful rights, every 
man has a right to act upon the hypothesis that 
every other person will perform his duty, and 
obey the law; and in the absence of any rea- 
sonable ground t6 think otherwise, it is not neg- 
ligence, to assume that he is not exposed to a 
danger, which can only come to him from a vio- 
lation of law on the part of some other person. 

The complaint contains four counts. The 
first is for technical waste by the landlord 
against his tenant from year to year, based 
on the statute. The waste is charged to 
have resulted from negligently introducing 
an explosive substance [namely, nitro-glycer- 
Ine upon the premises], s etc. Treble damages 
are claimed. The secon4 is in the nature of 
a count In case at common law, by the land- 
■ lord against a stranger, for injury to his 
reversionary interest in the premises demised 
to his tenants, Bell and the Union Club. The 
injury is alleged to have resulted from negli- 
gently introducing, etc., tbe explosive sub- 
stance. The third, is by the landlord against 
his tenant, for waste to the demised prem- 
ises, and also, for injuries resulting from 
the same acts to the reversion in the other 
premises, demised to other tenants. It is 
in the nature of a count in case at common 
law. The injury Is alleged to have resulted 
from negligence. The fourth, for waste com- 
mitted on the premises demised to defend- 
ants [D. N. Barney and others], and for In- 
juries committed by defendants vi et armis, 
to the premises demised by plaintiff [John 
Parrott], to Bell, and the Union Club. The 
answer takes issue on all the material alle- 
gations; also sets up a lease imder which 
defendants occupied, and a right to carry 
on the business of expressmen in the de- 
mised premises; and also avers a repair of 
the demised premises, before suit brought, 
to plaintiff's satisfaction, and with his ap- 
probation. ' 

3 [From 2 Abb. U. S. 197.] 
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The cau^e was tried by the court without 
a jury, the parties having waived a jury, in 
pursuance of the statute. The court found 
the facts to be as follows: 

The defendsfiats constitute the well-known 
express company doing business imder the 
name of "Wells, Fargo & Co. The plaintiff 
had for many years prior to the commission 
of the grievances complained of, been, and 
be then was, seized in fee of the premises 
in question. On the seventh day of Novem- 
ber, 1855, said plaintiff leased to defendants 
for a period of two years from the first day 
of January, 1855, a portion of said premises 
described in the lease as "The basement and 
first floors contained in that certain granite 
building, situate in the city of San Francisco, 
on the nortbwest comer of California and 
Montgomery streets^ together with all vaults 
and permanent banking fixtures therein con- 
tained; together with the use of a bridi ware- 
house in the rear, thirty by sixty feet, and 
the right of way and for passage thereto 
through the back yard of said premises, and 
all appurtenances thereunto belonging." Said 
lease contained the following covenants on 
the part of defendants, viz.: "It is likewise 
agreed that the said parties of the second 
part shall not receive in said demised prem- 
ises, either for their own account or on stor- 
age, or aUow any person to place therein, 
gunpowder, alcohol, or any other articles 
dangerous from their combustibility; that 
they will, duriiig the term of this lease, oc- 
cupy the premises solely for the business of 
theip calling, to wit, banking and express of- 
fice, and' that they are not to unda-let the 
same to any other person or persons, for 
any other business In part or the whole, with- 
out the prior consent In writing of the party 
of the first part." The defendants, also, 
covenant, "At the expiration of the said term 
to quit and surrender the said demised prem- 
ises, with all fixtures therein contained, in as 
good condition as the reasonable use and 
wear thereof will pennit, damages by the 
elements excepted." The refit was twelve 
thousand dollars per annum, . payable in 
monthly Installments of one thousand dollars 
each in advance. The lease was afterwards 
renewed on the same terms, for two years, 
from January 1st, 1858, and again for a term 
of two years, from January 1st. 1860. After 
the expiration of the latter term, the prem- 
ises were held over from year to year, with- 
out any further special agreement, until the 
sixteenth day of April, 1866, the time of the 
commission of the alleged grievance, the de- 
fendants all the time paying rent to tiie plain- 
tiff, in accordance .with the terms of said 
lease. Before, and at the- last-mentioned 
time, one Garrett W. Bell, as tenant from 
year to year of said plaintiff, occupied a por- 
tion of the buildings described in the com- 
plaint, to wit: "The first, or lower fioor of 
said iron building, and of that of the said 
bride building, situate to the northwest there- 
of, and called a furnace;" also, a certain 
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corporation, called "The "Union Club of San 
Francisco," as tenant of plaintiff, upon terms 
hereinafter stated, was in the possession and 
occupation of the remaining portions of the 
said premises, being the whcSle above the 
first, or lower floor of all the said build- 
ings and premises. The immediate reversion 
of the whole of said premises, as well those 
demised to the defendants as those occupied 
by said Bell and the Union Olub, remaining 
all the time in said plaintiff. The portion of 
the premises occupied by said defendants had 
been used for their banking and express busi- 
ness, as provided in the said lease, from the 
commencement of the term down to, and in- 
cluding, the sixteenth day of April, 1866. 
The defendants, during all that time, were 
carrying on the business of public express 
carriers throughout various parts of the Unit- 
ed States, the states and territories of the 
Pacific Coast, and between the United States 
and Eui-ope; also, between New Tork and 
San Francisco, by the way of the Isthmus 
of Panama, using on the latter route the 
steamships of the Pacific Mail Steamship 
Company's lines, running between New York 
and Aspinwall, and Panama and San Fran- 
cisco, to convey their express matter, trans- 
porting the same across the Isthmus by the 
Panama Railroad. The said steamers at 
that time left New York three times each 
month— on the first, eleventh and twenty- 
first days of the month. It was a regula- 
tion established by defendants, that no ex- 
press freight should be received at the wharf 
in New York on days appointed for the 
steamers to leave New York for Aspinwall. 
The said steamers sailed from pier No. 42, 
North river. On the afternoon jof the last 
regular" day for the steamer to leave New 
York for Aspinwall, prior to March 14, 1866, 
and after the steamer had left, a man 
brought to pier No. 42, North river, from 
which said steamers take their departure, a 
case in a wagon, and asked Patrick O'Leary, 
who was an employee of the defendants, to 
receive it. O'Leary was the defendants' 
freight measurer on pier No. 42. O'Leary 
informed hiin that they did not receive 
freight on the day of the steamer's sailing. 
The man said it would be hard to require 
him to take it back, as he had brought it a 
great way, from Harlem, some seven miles 
distant. O'Leary told him, that, since he 
had brought it so far, he could leave it there 
at his own risk, but that he could not give a 
receipt for it on that day; that the party 
must come the next day and get a receipt. 
The party then carried in the case and placed 
it opposite the freight office on the dock. 
O'Leary then noticed that the case had not 
been marked or weighed, or strapped, as re- 
quired by defendants' regulations, and called 
the paiiy's attention to these facts; where- 
upon he requested O'Leary to weigh, mark 
and strap the same, saying that he would 
pay for it. O'Leary then, in pm'suance of 
the party's directions, marked upon the box 



the address, "'W. H. Mills, Los Angeles, Cal. 
Fast." He also procured some wooden 
straps, or hoops, some nails and an adze, 
and strapped the case, driving the nails 
through the hoops, or straps, into the case, 
as required by defendants' regulations. The 
case then lay there ten days, till the next 
steamer left Two days after the case had 
been thus left, the party who brought it 
came down and applied to O'Leary for a re- 
ceipt, and O'Leary told Mr. Middlebrook to 
give a receipt for the case, and Mr. Middle- 
brook, who was the tally clerk at the time, 
and the proper paxiy to give the receipt, did 
so in the presence of O'Leary. At the time 
the case was presented, it was clean and 
appeared to be in perfect condition. There 
was nothing suspicious about its appearance. 
The only thing wanting to make it conform 
to the regulations of the defendants was, it 
required strapping, weighing and marking, 
and when strapped, weighed and marked by 
O'Leary, it appeared to be in all respects in 
proper condition for shipment. The case was 
an ordinary wooden box used for shipping 
goods in, apparently some two and a half 
feet square by three feet long. It measured 
fourteen feet eleven inches -cubic measure, 
and weighed three hundred and twenty-nine 
pounds. The usual course of business in re- 
ceiving such freight is, that O'Leary received 
and marked it, Middlebx'ook gave a receiptfor 
it, and it then remained on the wharf with 
other freight, without any one taking other 
special notice of it, till it was carried on 
board ship and stowed by the stevedores; 
and this case took the usual course. The 
party receiving the receipt subsequently pre- 
sents it at the office to the express receipt 
clerk, who takes it up, and from it makes 
out the ordinary express receipt, and delivers 
it to the shipper. In this instance, the re- 
ceipt thus given by Middlebrook was sur- 
rendered, and the usual express receipt giv- 
en. The receipt given by the tally clerk 
(such as that given by Middlebrook in this 
instance) on the delivery of the freight, is the 
original from which the express receipts, bills 
of lading, manifest, and all others are made 
up. The clerk making out the express re- 
ceipt for tiie shipper, or the bill of lading, 
as the case may be, is governed by this orig- 
inal, and he does not see or inspect the 
freight itself. After express matter is thus 
delivered, and the said original receipt is 
given to the party delivering it, it goes into 
the general mass of freight of that kind, and 
there remains till taken on board the steam- 
er. Neither at the time of the delivery of 
the case in question, nor of the taking of 
said receipt, was there anything said about 
the contents of this box, either between 
O'Leary and the party bringing it, or be- 
tween the latter and O'Leary and Middle- 
brook, nor at any other time; nor, so far as 
appears by the evidence, at any time to the 
defendants, or any of their employees, and 
neither of said employees or defendants had 
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any idea or suspicion that it contained any- 
thing dangerous. No questions were asked 
as to its contents, and no information given. 
Tlie said case was sliipped -witli a large quan- 
tity of other express freight, on the steamer 
that left New York for California on the 
twenty-first of March, 1866. At that time 
the defendants sometimes earned to Cali- 
fornia as many as six thousand pacliages, 
put up in eases of a similar character and ap- 
pearance, per steamer, in addition to a large 
number shipped for Panama, South America, 
Mexico, and other places, and a fair average 
of such packages of merchandise, shipped to 
California by each steamer, was from four 
to five thousand. The steamer from Pana- 
ma, connecting with the steamer which left 
New Tork on the twenly-first of March, ar- 
rived in San Francisco in due time, on the 
thirteenth or fourteenth of April, havhig the 
said case on board. On the afternoon of the 
fourteenth, the said case was taken from -'the 
vessel and placed upon the wharf, and was 
found to beleaking. The lealiagehad evidently 
commenced since the steamer left Panama, 
and the substance leaking from the case had 
the general appearance of sweet or salad oil. 
Said case was left on the wharf till the 
morning of the sixteenth day of April, when, 
in pursuance of the regular and ordinary 
course of defendants' business, where ex- 
press freight is found to be damaged, it, to- 
gether with another case of somewhat simi- 
lar appearance, containing silverware, which 
had been stained by the substance leaking 
from the case in question, and appeared to be 
in a damaged condition, was sent by a dray to 
the defendants' office, the premises so occupied 
by defendants as aforesaid, for .examina- 
tion, and the steamship company notified to 
send an agent to be present and examine the 
package in conjunction with an agent of de- 
fendants, for the purpose of ascertaining the 
nature and extent of the damage, and of de- 
tennining, if possible, whether the responsi- 
bility for the damage rested upon the steam- 
ship company. The two packages were tak- 
en to the said premises by defendants' serv- 
ants, and deposited on said premises in the 
open court or yard, in the rear of the ex- 
press office, and between it and the premises 
occupied by Bell, which was the usual place 
of examination of such packages when found 
to be damaged. About one o'clock p. m., 
Mr. Havens, as the representative of the 
Pacific Mail Steamship Company, and Mr. 
Webster, of the defendants, in company with 
another of defendants' employees, and in the 
presence of Mr. Knight, the second person in 
authority in the management of defendants' 
business on the Pacific coast, with a mallet 
and chisel proceeded to open the case for 
examination, and while engaged in opening 
the said case with the mallet and chisel, the 
substance contained in it exploded, instantly 
killing all the said parties and one or two 
others, besides destroying and greatly injur- 
ing the premises in the manner described 
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in the complaint The plan and mode or 
opening and examinhig the case in question, 
was the same usually adopted in the ordi- 
nary course of the defendants' business in 
respect to packages of a similar appearance. 
Upon a subsequent examination and experi- 
ment with chips saturated with the liquid 
which had leaked from the case, taken from 
the wharf and other places where said leak- 
age had occurred, it was ascei-tained that the 
substance contained in the package was nitro- 
glycerine, or glonoin oil. The said case con- 
tained some thirty gallons of nitro-glycerin^ 
and the explosion of this substance occa- 
sioned the loss of life and injuries stated. 
Nitro-glycerine, when pure, is a n^rly color- 
less substance, but when impure, it is nearly 
the color and consistency of sweet or salad 
oil. It is a liquid, and violently explosive. 
It is exploded by percussion and concussion, 
and by a high degree of pressure, but not 
by the mere contact with fire, either with 
flame or a burning coal. It will bum slowly 
without exploding by applying a flame to it, 
while the flame is in actual contact, but when 
the flame is withdrawn, it will cease to bum. 
Although it will bum while in contact with 
flame, yet it takes fire with difficulty, and is 
not, in the common sense of the term, "apt 
to take' fire." It is not dangerous from the 
mere application of flame— as the flame of a 
candle— but in explosion, combustion takes 
place, and in that view it is combustible and 
dangerous. It will also explode upon bemg 
heated to a temperature of some 360 degrees 
Fahrenheit. It gradually decomposes when 
kept, and decomposition in a closed vessel 
disengages gases, the pressure alone of which 
may spontaneously explode it. Pressure, or 
the application of force, is the immediate 
cause of the explosion. . In this instance, the 
nitro-glycerine, in one or more of the cans 
contained in the case in question, had, doubt- 
less, become partially decomposed, generat- 
ing gases, which occasioned pressure within 
the can, and a greater tendency to explode 
from external forces, and the percussion, or 
concussion, resulting from opening the box 
with the mallet and chisel, operating in con- 
nection with such internal pressure, must 
have produced the explosion. Its discovei-y 
was announced in 1847, by Sobrero, a chemist 
at Paris: in 1848 or 1S49, Dr. Herring, of 
Philadelphia, made experiments with it to 
test its medicinal properties, and proposed for 
it the name of "Glonoine." Thereafter it 
was experimented with by various chemists, 
and its constituents and properties were men- 
tioned in chemical treatises and scientific 
publications, and were taught as part of a 
college course of chemistry in some colleges 
as early as 1862; but prior to 1864, experi- 
ments upon nitro-glycerine were confined 
wholly to the laboratoiT of the chemist. It 
was only made in small quantities for scien- 
tific purposes. In 1864, it was proposed by 
Noble, in England, for blasting purposes. In 
June, 1865, he made some experiments in 
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blasting, demonstrated its extraordinary 
power, and introduced it to a limited extent 
in some of the European quarries and mines. 
He also published in England, in. the summer 
of 1865, a pamphlet setting forth its qualities 
and advocating such use of it as possessing 
in volume about thirteen times and in 
weight eight times the explosive force of 
gunpowder. He patented it in England as 
Noble's patent blasting oU. 

An account of the constituents, mode of 
preparing, and properties of nitro-glycerine 
was published on the eighteenth of Novem- 
ber, 1865, in the Scientific American, a week- 
ly periodical published in the city of New 
York, devoted to the expositions of subjects 
connected with science and the useful arts. 
In said, article. Noble proposed to use it for 
blasting purposes, and his claims of its su- 
periority therefor over gunpowder are set 
forth and commented on, directions for its 
use given, etc. In December, 1865, an acci- 
dental explosion of nitro-glycerine occurred 
at a hotel in the city of New York, which 
was mentioned in the newspapers of the 
day. The second steamer arriving from 
Panama, prior to the arrival of the steamer 
bringing the case in question, being some 
twenty days prior to the latter's arrival, 
brought a consignment of nitro-glycerine to 
Bandmann, Nielsen & Co., of San Francisco, 
which had been shipped to that house by 
Noble for sale, direct from Hamburg, by way 
of Panama. Letters of advice of said ship- 
ment had come to Bandmann, Nielsen & Co, 
by a previous steamer, and the firm had pub- 
lished circulars, stating the fact that they 
•would have the new blasting agent for sale, 
and stating Its properties, and had sent them 
to various newspapers, some of which had 
noticed it la their columns. Among these, 
af the solicitation of said firm, the San Fran- 
cisco Mining and Scientific Press, a weekly 
publication issued in San Francisco, devoted 
especially to mining and scientific matters, 
in the numbers of the twenty-third and thir- 
tieth of December, 1865, called attention to 
nitro-glycerine as a blasting agent, in two 
articles, illustrating with cuts the mode of 
using it, and containing testimonials of its 
extraordinary explosive force, and accounts 
of experiments with it, made the summer 
preceding, in mines and quarries on the con- 
tinent of Europe. The said defendants sub- 
scribed for and received at their place of 
business, in San Francisco, together with a 
"large number of other periodicals and publi- 
cations, the said periodical, but tbey seldom 
read it, and did not read or notice the said 
articles on nitro-glycerine. Upon the arrival 
of said shipment by said steamers from Pan- 
ama, Bandmann, Nielsen & Co. made some 
experiments in the vicinity of San Francisco 
in private, excepting in the presence of two 
or three persons, testing its properties, which 
proved successful; and they let the Central 
Pacific Eailroad Company have some for 
trial, and had just received a favorable re- 
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port from the engineer, which Mr. Bandmann 
was in the act of copying at the moment of 
the explosion in question at defendants' of- 
fice. 

Until the receipt of the advice of the said 
shipment from Noble, Bandmann had never 
heard of nitro-glycerine, glonoin oil, or No- 
ble's patent blasting oil, and he did not know 
of the existence of such a substance. A sec- 
ond shipment of nitro-glycerine was made 
by Noble to Bandmann, Nielsen & Co, from 
Hamburg by the steamer European, which 
exploded, destroying the said steamship at 
Aspinwall, on the eighth day of April, 186G, 
eight days before the said explosion at de- 
fendant's express office; but the news of the 
explosion at Aspinwall had not reached San 
Francisco on the day of the explosion now 
in question. Although Noble made some ef- 
forts to bring his nitro-glycerine into notice 
in 1865, and had made these two shipments 
to Bandmann, Nielsen & Co. early in 1S6G, 
and the latter had taken the steps indicated, 
to bring it to the notice of the public in Cali- 
fornia, at the time the case in question was 
shipped at New York and received at San 
Francisco, nitro-glycerine was generally un- 
known to the public as an article of com- 
merce, of practical utility, or otherwise, and 
was unknown to parties engaged in the busi- 
ness of transportation; and, at that time, 
there was no oil or liquid, of an explosive 
character like nitro-glycerine, known to com- 
merce; and even among scientific men, the 
properties of nitro-glycerine were not so well 
understood as at present. The two explo- 
sions at Aspinwall and San Francisco, and 
the subsequent ones at Sydney and in Eng- 
land, called the attention of scientific men 
to the subject, and led to fuller investiga- 
tions, and more precise knowledge of its 
properties. Neither the defendants, nor any 
of the employees of the defendants, nor of 
the Pacific Mail Steamship Company, who 
had anything to do with the package in ques- 
tion, nor the managing agent of the defend- 
ants on the Pacific coast, nor any of those 
killed by the explosion, knew the contents of 
the case in question, or had any means of 
such knowledge, or had any reason to sus- 
pect its dangerous character, nor did they 
know anything about nitro-glycerine, or glo- 
noin oil, or that it was dangerous. The case 
had the appearance of other cases usually re- 
ceived in the ordinary course of defendants' 
business; was received and handled by the 
employees of the defendants in the same 
way that other cases of similar appearance 
were usually received and handled, and in 
the mode that men of prudence engaged in 
the same business would have handled pack- 
ages having a similar appearance in the ordi- 
nary course of business, when ignorant of its 
contents, and with similar means of knowl- 
edge, as that possessed by defendants and 
their employees in the instance under consid- 
eration. There was no negligence on the 
part of the defendants in receiving said pack- 
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age, or in their failure to ascertain the dan- 
:geroiis character of the contents; or, in view 
of the condition of their knowledge, .of the 
want of means of knowledge, and the ab- 
sence of any reasonable ground of suspicion, 
no negligence in the handling of the said 
package at the time of the explosion. The 
defendants either repaired or paid for the 
repairs (to the amount of about six thousand 
■dollars) of the premises occupied by them- 
selves, except a portion of certain repairs 
made by plaintiff, which were necessarily 
made in connection with repairs made to 
those portions of the premises occupied by 
the other tenants of the plaintiff, and which 
■defendants omitted to pay for by mistake. 

The value of the repairs to the said prem- 
ises occupied by defendants, and chargeable 
thereto, thus omitted to be paid by them, is 
•one thousand seven hundred and eighty-sev- 
■en dollars and sixty-two cents. The dam- 
ages resulting from said explosion to the 
premises not occupied or held by defendants, 
but occupied by the other tenants of plaintiff 
named in the complaint, viz.: BeU and the 
Union Olub, is twelve thousand eight hun- 
dred and fourteen dollars and sixteen cents. 
The portions of the injured premises occu- 
pied by the Union Club, at the time of the ex- 
plosion, were so occupied under a verbal 
agreement with the plaintiff, to hold for two 
years, from the first of February, 1866, at a 
rent of five hundred and sixty dollars per 
month. The said lessees were "to keep the 
premises in ordinary repair— in decent, ten- 
antable repair." Tliis rent was paid up to 
the date of the explosion. After the explo- 
sion the Union Club refused to ,pay rent, on 
the ground that the premises were in an un- 
tenantable condition, and did not pay rent 
from the fifteenth day of April, till the first 
■day of August— a period of three and one 
half months— and the rents for said period, 
according to the terms of the said verbal 
■agreement, and which said Union Club did 
not pay, amount to nineteen hundred and 
•sixty dollars. The premises during all of 
said period were in an untenantable condi- 
tion, in consequence of said explosion, and 
•said, time was occupied in making the neces- 
sary repairs, and the said time was a reason- 
■able time for making said repairs. The said 
several amounts found are values and dam- 
ages respectively in gold coin. 

J. P. Hoge and John T. Doyle, for plaintiff. 
S. M. Wilson, for defendants. 

SAWYER, Circuit Judge. As to the waste 
■on the premises demised to the defendants, I 
adopt the views expressed by the district 
Judge, in his opinion on the demurrer, and 
I need not repeat the reasoning here. [Case 
No. 10,773a.] Whether the waste complain- 
•ed of is technically permissive, or commissive, 
I think 'it falls within the provisions of the 
statute. And on the facts found, I think the 
■defendants liable, although, as will hereafter 
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appear, there was, in my judgment, no negli- 
gence on their part. There was, doubtiess, 
fault on the part of those who delivered the 
explosive substance to defendants for car- 
riage over their express route, without in- 
forming them of the dangerous character of 
the article, for which they may be liable to 
defendants. The rule seems to be establish- 
ed, that, with respect to liability for waste, 
the tenant is in a position analogous to that 
of a common carrier, and without some spe- 
cial agreement to the contrary, responsible 
for all waste, however or by whom commit- 
ted, except it be occasioned by act of God, 
the public enemy, or the act of the reversion- 
er himself. 4 Kent, Comm. 77; Attersoll v. 
Stevens, 1 Taunt 183; Cook v. Champlain 
Transp. Co., 1 Denio, 91; 2 Eden, Inj. 198, 
and notes. In White v. Wagner, 4 Har. & 
J. 373, this doctrine was carried out In an ex- 
treme case. The tenant is held responsible 
to the landlord, and left to his remedy over 
against the delinquent party. The liability 
does not depend on mere negligence, but it is 
imposed on the same grounds of public policy 
as those upon which the strict liabilities of 
common carriers are made to rest. 

It is claimed in this case, that the covenant 
in the lease "at the expiration of the term 
to quit and surrender the said demised prem- 
ises * * * in as good condition as the rea- 
sonable use and wear thereof will permit, 
damages by the elements excepted," is a 
waiver of the tort; that it only binds the 
defendants to reasonable care, and protects 
them from liability for waste, resulting from 
accidents occiu:ring without their fault Also, 
that the covenant to "occupy the premises 
solely for the business of their calling, to wit: 
banking and express oflSlces, and that they are 
not to underlet the same to any other person 
or persons, for any other business in part or 
the whole, without the prior consent in writ- 
ing of the plaintiff," both entitles and re- 
quires the defendants to occupy the premises 
as an express office, and that by authorizing 
and requiring the defendants so to occupy, 
the plaintiff took upon himself all the risks 
incident to such business, not resulting from 
the wrongful act or negligence of the defend- 
ants; and that the accident in question is 
one of the risks so incident to the business, 
and for which defendants are not liable. Aft- 
er some hesitation, I conclude that neither 
of these positions is tenable; as to the first, 
one or two authorities seem to favor that 
view, but the weight of authority appears to 
be the other way. The authorities cited to 
sustain the latter proposition do not appear to 
me to be applicable to the facts of this case. 
If the defendants' counsel is correct in his 
position, I do not^erceive why a tenant, who 
is to occupy the premises for a lawful pur- 
pose, in accordance with the terms of his 
lease, should be liable in any case for waste 
resulting from the wrongful act or negligence 
of a stranger, he himself being faultless. 
This would be totally inconsistent with the 
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rule as stated in the authorities ah-eady cited. 
It is also insisted that no waste can be 
found where the land itself is not the sub- 
ject of the demise, and that, as defendants 
were only tenants of the basement and first 
story, there could be no waste. It does not 
appear to me that the authorities cited go to 
that extent. There may be a freehold estate 
in apartments. 1 Greenl. Cruise, p. 49, § 21. 
The absolute destruction of the basement and 
first floor, demised to defendants, in the 
building described in the complaint, falls 
clearly within the defendants' own definition 
of waste, viz. : "Waste is a spoU and destruc- 
tion of the estate, either in houses, woods or 
lands, by demolishing not the temporary prof- 
its only, but the very substance of the thing." 
Here is the destruction of the substance of a 
house, and even on land in the legal sense of 
the term, which embraces the building. The 
result is, that the defendants are liable for 
the waste on the premises demised to them. 
- As to the premises demised to other tenants, 
the question of liability depends upon entire- 
ly different principles. The action is not 
based upon the covenants in the lease to de- 
fendants, and it is, therefore, unnecessary to 
inquire whether there was a breach of the 
covenant in that lease, not to introduce into 
the premises demised to defendants, any ar- 
ticles "dangerous from their combustibility." 
I do not perceive that the relation of landlord 
and tenant, between the plaintiff and defend- 
ants, as to other premises than those injured, 
has any bearing unfavorable to the defend- 
ants upon the question of their liability. 
The defendants, in my judgment, stand In 
this kind of action in no worse position as to 
the premises occupied by Bell and the Union 
CJlub, than they would have been in, had the 
explosion taken place upon the premises of 
which they themselves were seized in fee, 
and destroyed the adjoining premises, leased 
by plaintiff to said Bell and the Union Club. 
What are the rights and responsibilities of the 
parties upon the facts, considered as strangers 
to each other, with respect to those premises? 
If the defendants are liable, it must be upon 
one of two grounds, either, firstly: that a 
party who introduces upon his own premises 
a Lighly dangerous substance, which, in con- 
sequence of such introduction, in some way 
injures his neighbor, is liable for the damages 
at all events, and under any and all circum- 
stances, without regard to fault or negligence; 
or secondly: that the injury has been caused 
through the negligence and want of proper 
precaution and care in the party in introdu- 
cing, or in managing such a substance after 
its introduction. Plaintiff's counsel insist that 
defendants are liable upon both grounds. In 
support of the first ground, the strongest case 
cited is Fletcher v. Bylands, L. E. 1 Esch. 
265; and the same case in the house of lords 
on appeal, affirming the judgment of the court 
below (L. R. 3 H. L. 330). The defendant in 
that case constructed a reservoir to supply 
water for a mill situate upon his own prem- 



ises, into which he diverted from thdr natur- 
al course the waters of a stream. In the 
construction of the reservoir, the engineer 
and workmen found five old shafts, which 
had been filled up with marl and clay. The 
shafts led down to certain passages, which 
had been excavated in working a coal mine, 
and which extended to, and connected with, 
the mine of the plaintiffs on their own prem- 
ises, adjacent to those of defendant. The 
defendant was not aware of the existence of 
either the shafts or passages on his premises, 
but his workmen and engineer, in construct- 
ing the reservoir found the shafts, although 
they did not know with what they connected. 
The water from the reservoir broke through 
one of the shafts, ran through the passages 
into plaintiffs' mine, and produced the injury 
in question in the action. The court found, 
as a fact, that there was negligence on the 
part of the defendant's engineer and work- 
men in the construction of the reservoir; but 
the decision was not put on that ground. The 
defendant was held liable, and it must be ad- 
mitted that the court stated broadly, that 
when a party brings an article upon his prem- 
ises known to be dangerous, and liable to 
escape upon his neighbor's premises, and do 
injury, he is bound to see that it does not 
escape and do harm. The other cases cited, 
are cases where pai-ties in blasting with gun, 
or blasting powder, upon their own premises, 
have thrown rock upon, and injured their 
neighbors, or their neighbors' premises, and 
cases of a similar character, as Hay v. Go- 
hoes Co., 2 N. y. 159. The observations of 
the judges in delivering their opinions, must 
be considered with reference to the facts of 
the cases decided. In aU these cases, and 
the examples cited by the judges as illustra- 
tions of the principle adopted, the liabifity 
to escape and do injury, and the dangerous 
character of the article introduced, were nec- 
essarily known to the party introducing it 
The properties of water and gunpowder are 
known to everybody. The liability of water 
collected in large bodies to escape through 
pressure, and of gimpowder to violently ex- 
plode and do injury, are known to all per- 
sons of common sense in civilized communi- 
ties, no matter how ignorant they may be in 
literary and scientific matters. It is a part 
of the common and general knowledge of the 
community, of which everybody is presumed 
to be possessed and of which, as such, the 
courts are boimd to take judicial notice. Any 
party who introduces these things into his 
premises, does so with a full knowledge of 
thar dangerous properties, and of their lia- 
bility, even with the utmost care and pre- 
caution, to elude his vigilance, baffle his con- 
trol, escape and injure his neighbor. It is 
worthy attention, that in the case of Fletcher 
V. Eylands, in the court of exchequer, two of 
the judges were of opinion that defendant 
was not liable, and judgment was entered in 
accordance with this view; but the judgment 
was reversed on appeal in the exchequex* 
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chamber, and tliis last judgment affirmed in 
ilie house of lords. Blackburn, J., who deliv- 
ers the opinion of the court in the exchequer 
chamber, does not fail to note knowledge on 
the part of defendant of the liability to escape 
and do mischief, as an important element to 
be considered on the question of liability. 
He says: "It seems but reasonable and just, 
that the neighbor, who has brought something 
on his property which was not naturally 
there, harmless to others so long as it is con- 
fined to his' own property, but which he 
knows to be mischievous, if it gets on his 
neighbors', should be obliged to make good 
the damage which ensues, if he does not suc- 
ceed in confining it to his own property." 
L. B. 1 Exch, 280. And his illustrations 
clearly show, that knowledge is an impor- 
tant element in the liability. For instance, 
he says, that a man is answerable for dam- 
age done by the escape of his beasts into his 
neighbor's field, for the grass they eat and 
trample on; for this is the natural conse- 
quence of their escape; but he is not liable 
"for any injury to the persons of others, for 
our ancestors have settled that it is not the 
general nature of horses to kick or bulls to 
gore: but if the owner knows that the beast 
has a vicious propensity to attack man, he 
will be answerable for that Id, Again, "so 
in May v. Burdett [9 Q. B. 112], the court, 
after an elaborate examination of the old 
precedents and authorities, comes to the con- 
elusion that, *a person keeping a mischievous 
animal, with knowledge of its propensities, is 
bound to keep it secure at Ms peril.' And in 
1 Hale, P. G. 430, Lord Hale states that when 
one keeps a beast, knowing its nature or hab- 
its are such that the natural consequence of 
his being loose is, that he will harm men, 
the owner 'must, at his peril, keep him up 
safe from doing hiu:t, for though he use his 
diligence to keep him up safe, if he escape 
and do harm, the owner is liable for damages.' 
« * * In these latter authorities, the point 
under consideration was damages to the per- 
son, and what was decided was, that when it 
was. known that hurt to the person was the 
natural consequence of the animal being 
loose, the owner should be responsible in 
damages for such hurt, though when it was 
not known to be so, the owner was not re- 
sponsible for such damages; but where the 
damage is like eating grass or other ordinary 
ingredients in damage feasant, the natural 
consequence of the escape, the rule as to keep- 
ing in the animal is the same." Id. 281. In 
afiirming the judgment of the ' exchequer 
chamber, in the house of lords, the lord chan- 
cellor quoted the first passage above cited 
from the opinion of Blackburn, X, together 
with the context, and said, "In that opinion, 
I must say, I entirely concur." L. R. 3 H. L. 
340. Thus, it is apparent from the language 
used and the illustrations cited, that knowl- 
edge of the dangerous character, or mischiev- 
ous propensities* of the thing or animal intro- 
duced on the part of the party introducing it. 



is an essential element in the cause of action. 
The "natural consequences" of the escape 
must be known, but the ordinary natural con- 
sequences of the escape of a tame beast, as 
the eating and trampling down of grain, 
grass, herbage, etc., the damage from flood- 
ing with water, filth, etc., are matters of uni- 
versal knowledge, of which everybody is pre- 
sumed, to be cognizant, and of which every- 
body is bound to take notice. Since a party 
is bound to know those things, the law pre- 
sumes that he does know them, and holds him 
responsible without special allegation or proof 
of knowledge. But aU tame animals are not 
vicious— the goring of a man is not the ordi- 
nary consequence of an escape of a tame 
beast When suqh a beast is vicious and 
liable to attack and gore people, or do other 
like kinds of mischief, it is an_ exception to 
the general rule, and all mankind are not pre- 
sumed to know his vicious propensities; 
hence, in order to render his owner liable 
for such mischiefs done upon an escape, it is 
necessary to specially bring home to him 
knowledge of his vicious tendency. "When 
this knowledge is brought home to him, he 
is presumed to know the ordinary conse- 
quences of the escape of such animal, and is 
liable for his vicious acts, as in other cases 
of knowledge. I know of no case, in which 
this doctrine has been held, unless knowledge 
of the propensities or character of the thing 
working the injuiy must be presumed by the 
law from its generally known character, or 
knowledge was specially brought home to the 
party dealing with it. Knowledge, therefore, 
in some form, must be an essential element in 
the cause of action. There is some reason 
for holding that a party who introduces into 
his premises a substance known to him, or 
which he is bound to know from the present 
universal knowledge of mankind, to be dan- 
gerous to his neighbor, shall do so at his own 
peril and be responsible for the consequences. 
He deals with, the article with full knowledge 
of his perU, and knowingly assumes the risk. 
Should he suffer, it would be in consequence 
of his own folly, if not his fault But why 
should a person innocently ignorant of the 
qualities of a dangerous thing unconsciously 
brought upon his premises in the pursuit of 
a lawful calling, not only be compelled to sus- 
tain the damage suffered himself, but, also, 
that suffered by his neighbor from an acci- 
dent resulting therefrom without his fault. 
Upon what sound reason can such a doetriue 
be sustained? To carry the rule to that ex- 
tent would be, to make every man an insurer 
of his neighbor against the consequences of 
all his acts, however faultless they may be. 
In my judgment, the law is not so rigorous 
and tmreasonable. 

But it is not clear, that even as to things 
universally known to be dangerous, the doc-, 
trine laid down can be sustained in the 
broad language sometimes used in discuss- 
ing a given state of facts. Fire, for instance, 
is an element known to all men to be dan- 
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gerous, yet there are numerous cases where 
fires purposely set in a party's own grounds 
have spread to and damaged his neighbor's 
j>remises; as, for example, in clearing lands, 
in which the party setting the fire has been 
held not to be liable, unless there was neg- 
ligence. So in the case of water, it was held 
that when one builds on his own land a mill- 
•dam, on a proper model, and the work is 
faithfully done, he is not liable to an action 
though it breaks, and his neighbor's dam 
and mill are thereby destroyed. LiYingstone 
V. Adams, 8 Cow. 175. To the same "fefEect 
are Hoffman v. Tuolumne Water Co., 10 Cal. 
413, and Campbell v. Bear River & A. Wa- 
ter Co., 35 Cal. 6S3. These were not cases 
that could be referred to vis major. I can 
perceive no good ground for distinction as 
to the question of liability, between thus ac- 
cumulating upon one's land water in a nat- 
ural stream largely beyond the natural 
quantity, and introducing it from abroad. 
See, also, as to bursting of water pipes, 
Blyth V. Birmingham Water Works, 11 Exch. 
781. These are but examples of a very large 
number of cases of like character. Why 
were not the defendants in these instances 
responsible for all damages resulting to their 
neighbors, if a party introducing or dealing 
with a dangerous article, thing or element 
upon his own premises is liable at all events, 
and under all circumstances, without refefr- 
enee to negligence, or any fault on his part? 
And in these eases the parties had knowl- 
edge of the dangerous character of the mat- 
ters with which they were dealing. If I am 
right in the views thus far suggested, the 
first proposition upon which the liability of 
defendants for the injuries to the premises 
occupied by Bell and the Union Club is rest- 
ed, is untenable. 

There must then have been knowledge, on 
the part of defendants, of the dangerous 
character of the explosive substance intro- 
duced upon the premises occupied by them, 
or there must have been what the law deems 
negligence on their part, or there is no lia- 
bility. Upon the question of knowledge, I 
am satisfied from the evidence, and I so find 
the facts to be, that nitro-glycerine, at the 
time of the explosion in question, had not 
become so generally known to the world, 
commercial or otherwise, as to be a part of 
the ordinary knowledge of the people, even 
in intelligent communities. It had hardly 
yet emerged from the domain of strictly sci- 
-entific research. It is true, that, at the time, 
It had recently, to a very limited extent, been 
introduced to the knowledge of miners and 
others in Europe; but only to a limited ex- 
tent. At the very time, efforts were being 
made .by a single person to introduce it into 
this country for blasting purposes. A short 
time (but a few weeks) before, an effort had 
been made— and the first effort of the kind— 
by one house, to whom a consignment had 
been made, to bring it into notice in this 
state; but it does not appear that it had 



been Introduced into public use in other 
parts of thfe United States. This knowledge 
of the article, both of its name and its prop- 
erties, was confined, comparatively speaking, 
to a very few. Of course, It is impossible to 
ascertain, even approximately, the exact ex- 
tent to which it had become known; but 
from the general tenor of the evidence, I 
think it might be safely assumed that not 
one in a thousand in the United States, or 
California, would have known anything 
about the substance or its properties, had it 
been mentioned by its common name, glon- 
oin oil, or nitro-glycerlne. However that 
may be, it is very evident, that it was known 
outside of the laboratory of the chemist to a 
very limited extenl^ and not sufficiently to be 
recognized as a part of the common knowl- 
edge of the country, even in intelligent cir- 
cles. It was new— I might say, almost en- 
tirely unknown— to commerce. It had not 
obtained such notoriety that ordinary peo- 
ple, or commercial men, can be presumed to 
be cognizant of its properties. As an illus- 
tration of the state of knowledge, even 
among scientific men and chemists, of sev- 
eral professors of that science in our col- 
leges and university, examined as experts on 
behalf of the respective parties, not one had 
heard of nitro-glycerine, as an article of 
commerce, or of practical utility, or outside 
the domain of science, prior to the e-xplosion 
in question in 1866. One professor, who ap- 
peared to be weU informed in his profession, 
and as to the article in question, could not 
say that it had before that time been brought 
to his attention, even as a matter of sci- 
entific Interest. Another, who had formerly 
been a professor of chemistry In the Normal 
College, in Swansea, Wales, and who has for 
several years been, and now is the analy- 
tical chemist of the San Francisco refining 
and assaying office, and professor of chem- 
istry In the Toland Medical College, also in 
the City College, was so little familiar with 
nitro-glycerine and its properties, that after 
the explosion, when some of the chips, sat- 
urated with the substance which leaked 
from the ease on the wharf, were taken to 
him for analysis, he did not know what it 
was. Even after he had proceeded some 
time with the analysis, applying various 
tests, and after an accidental explosion had 
taken place in the course of the process of 
the analysis, the name of the article did not 
suggest itself to him till he had consulted 
his toxicological works, and found that a 
substance apparently having the same prop- 
erties, was called nitro-glycerine; yet, he had 
years before experimented with it in the 
laboratory as a matter of scientific interest, 
but the fact had passed from his recollec- 
tion. In point of fact^ attention appears 
from the evidence to have been but little di- 
rected towards the substance, even in the 
scientific world at large, until called to it by 
the explosion in question, the one at Aspin- 
wall about the same time, and one or two 
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others occurring at a later date. Since ihezi 
it lias been tbe subject of extensive experi- 
ments, whicb have brought to light much of 
the present prevailing particular knowledge 
-with reference to its properties. "With so 
little general knowledge of the substance, at 
the time of the accident, outside the labora- 
tory, even among chemists and scientific 
men' who usually take a special interest in 
such substances, and who are more likely 
to notice the progress of their introduction 
into the practical affairs of life, it could 
scarcely be expected that the public gener- 
ally engaged in the ordinary pursuits of 
agriculture, manufactures and commerce, 
would be informed upon the subject; and, I 
am satisfied from the evidence, that the sub- 
stance and its properties were, at the time 
of the shipment and explosion, almost whol- 
ly unknown to the public and to commerce; 
and further, that while the state of public 
knowledge was not such that the defendants 
were bound, or could be presumed in law, to 
know the existence or properties of the sub- 
stance, I am also satisfied that they did not 
In fact, nor did any of their employees en- 
gaged in handling the case in question, have 
any knowledge on the subject; that the 
package was received and handled by the 
defendants and all in their employ, up to 
the time of the explosion, in utter ignor- 
ance of its contents, or the dangerous prop- 
erties of the substance itself, had the con- 
tents been known, and that they had no 
ground to suspect-its dangerous character- 
nothing to put them upon inquiry, as pru- 
dent men, as to what it was. I do not per- 
ceive that the fact of the arrival of the case 
on the sailing day of the steamer, and after 
its departure, or that it was not strapped or 
marked, as required by the regulations of 
the defendants, has anything in it to sug- 
gest to an ordinarily prudent man, engaged 
in the business of a common earner, that the 
ease contained anything dangerous. It was, 
at most, simply indicative that the party 
presenting it was not acquainted with the 
requirements of the company, which was, 
doubtless, no uncommon thing with those 
who were not in the habit of making fre- 
quent shipments. When the defendants' 
servant was requested to strap the case, he 
obtained a wooden hoop from a pile kept for 
the purpose, and the proper implements at 
hand, and strapped it, driving nails into the 
box with as much unconcern, as if it had 
been a case of boots and shoes. He evident- 
ly had no suspicion that it was liable to ex- 
plode from the effects of his blows, or that 
it was in any respect dangerous; and the 
fact that hoops and implements were kept 
.at hand for such purposes, indicates that 
this want of conformity to the regulations of 
the defendants was by no means singular— 
that such exigencies were anticipated, and 
provided for. The box appeared in all other 
respects in good condition and suitable for 
shipment- as much so as the thousands of 
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others of a similar apparent character ship- 
ped by the same steamer. There was, then,, 
in fact, no knowledge, and nothing that 
should necessarily excite the suspicions of a. 
prudent man engaged in that business, and 
constantly receiving for carriage boxes of 
merchandise of similar appearance. Indeed^ 
I think it would have been very remarkable^ 
if one receiving and handling so many sim- 
ilar cases, upon the facts disclosed by the- 
evidence, had suspected that it contained 
anything of a dangerous character. 

It is insisted, further, by the plaintiff's 
counsel, that it was the duty of the defend- 
ants to acquaint themselves with the char- 
a,cter of the merchandise delivered to them 
to be carried, and being bound to do so, they 
are chargeable with knowledge in, fact; or 
that, at least, a failure to acquaint them- 
selves with the character of the article to be 
carried is, of itself, such negligence as will 
render them liable. In my judgment, nei- 
ther proposition is tenable. The numerous 
authorities cited to sustain these proposi- 
tions, are cases where parties had sent val- 
uable packages, or valuable articles in trunks 
as baggage, or frail goods requiring great 
care in handling, and cases of a similar char- 
acter, and the party sending had either neg- 
lected, or upon request declined to Inform 
the carrier of the character or value of the 
articles contained In such packages or trunks. 
The questions arose between the party send- 
ing and the carrier, in actions to recover for 
the loss or damage sustained in carrying. 
In none of these cases, which have fallen, 
under my notice, has it been held that the- 
carrier had an absolute right to know the 
contents of packages or baggage thus sent; 
but the consequence imposed on a failure of 
the owner to give the information when re- 
quested, or upon giving false information, is^ 
that he shall not recover the extraordinary 
value of the articles lost, or for damage to- 
articles requiring extraordinary care to pre- 
vent breakage or injury. I know of no case^ 
in which It has been held, that a carrier has 
an absolute right to know the contents of a 
package tendered to him to be carried, or 
that imposes upon him a duty to make in- 
quiry as to the contents of every package, 
without regard to eircmnstances exciting- 
suspicion. In fact, the practice is usually 
otherwise, and bills of lading given to ship- 
pers by common carriers, often, if not usual- 
ly, contain the clause, "contents unknown." 
Abb. Shipp. 339. The ordinary bill of lad- 
ing of the Pacific Mail Steamship Company, 
which brought the ease In question for de- 
fendants (a copy of which was introduced in 
evidence), contains the clause, "contents un- 
known." If the Inquiry were made, there- 
is. no certainty that the contents of a pack- 
age would be correctly given. In all prob- 
ability, the servant delivering packages sel- 
dom knows -the contents himself. The only 
way to obtain evidence would be to open 
the paclfiige, and examine it. The carri'»r,. 
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certainly, Tvould have no right to open every 
package tendered for carriage. And I ap- 
prehend a carrier would have no right to 
decline a package, on the ground that the 
owner refused to disclose the contents, un- 
less there was some ground to suspect that 
it contained something dangerous, hurtful, 
offensive, or otherwise of a character not 
proper to be carried. In Crouch v. London 
& N. W. R. Co., 14 C. B. 255, which was an 
action for refusal to carry certain goods, the 
fifty-seventh plea to the first ten counts ex- 
pressly set up as a defense, that defendant 
requested the plaintiff to inform it of the 
contents of the package tendered to be car- 
ried; that the plaintiff refused to give the 
information, and that defendant refused to 
carry it on that ground. Id. 260. The court 
held the plea bad. Jervis, O. J., said: "I 
am of opinion that the fifty-seventh plea Is 
a bad plea. No authority has been cited to 
show that a carrier is in all cases entitled 
to know the nature of the goods contained 
in the packages which are tendered him to 
be carried; and there seems to be no good 
reason why he should be. * * * This plea 
founds itself upon the broad and general 
proposition, that whatever be the nature, or 
quality of a package delivered to a carrier, 
he is not bound to receive it, unless informed 
of the description of its contents. That prop- 
osition involves consequences so highly in- 
convenient as, in my judgment, to require 
authority to sustain it. None has been 
shown." Id. 291, 292. And Maule, J., says: 
"To say that the company may in all cases 
insist upon being informed of the nature and 
contents of every package tendered to them, 
as a condition of their accepting it, seems to 
me to be a proposition perfectly untenable." 
Id. 295. Creswell and WilliamSj JJ,, express 
individually the same views. Id. 297. If 
the owner is not bound to state the contents 
of a package under all circumstances, it fol- 
lows that the carrier is not bound to ask the 
contents under all circumstances. He is 
only bound to make inquiries, when he is 
entitled to have them answered, or when he 
has ground to suspect that there is some- 
thing wrong about the goods tendered for 
carriage. Says Lord Campbell, C. X, in 
Brass v. Maitland, 6 El. & Bl. 482: "It 
would be strange to suppose that a master, 
or mate, having no reason to suspect that 
goods offered toi him for a general ship may 
not be safely stowed away in the hold, must 
ask every shipper the contents of every pack- 
age." If the carrier has reason to believe 
that the package contains anything danger- 
ous, or not proper to be carried, he, doubt- 
less, may refuse to carry it, unless the con- 
tents are disclosed, or he is satisfied as to 
its character. He may. In England, for a 
statute upon the subject expressly author- 
izes bim to do so; but if he refuses to carry 
on that ground, he must allege and prove 
the reasonable ground, or he will fail in his 
defense. 14 C. B. 291, 292. It is, however. | 
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the duty of the shipper, at least, if he him- 
self has knowledge, to give notice of the dan- 
gerous character of any package delivered 
to a carrier, where the party receiving it 
may not, upon inspection, be reasonably pre- 
sumed to know its chai-acter. There is an 
implied undertaking that they are not dan- 
gerous. Brass v. Maitland, 6 El. & Bl. 470; 
Fan-ant v. Barnes, 11 O. B. (N. S.) 561; 
Shear. & R, Neg. § 593; Pierce v. Winsor 
[Case No. 1.1,150]. But even in that class of 
cases, where the action is between the ship- 
owner and the shipper, growing out of the 
contract of carriage, Compton, J., said, in 
Brass V. Maitland, 6 El. & Bl. 488, the count 
under qonsideration, "clearly falls within 
the principle of the case of Williams v. East 
India Co., 3 East, 192. In that case Lord 
Ellenborough remarks, in giving the judg- 
ment of the court, on page 200: 'In order 
to make the putting on board wrongful, the 
defendants must be cognizant of the dan- 
gerous qualities of the article put on 
board;' " and [6 El. & Bl.] 492: "It seems 
veiT difficult to hold that the shipper can 
be liable for not communicating what he 
does not know." After suggesting some il- 
lustrations, he says: "Again suppose that 
there is a new article of commerce, which 
neither shippers nor shipowners know to 
be dangerous; is the innocent shipper to be 
liable? Lord EUenborough's dictum in Wil- 
liams v. East India Co., 3 East, 192, above 
referred to, would tend to show that knowl- 
edge of the party shipping is an essential 
Ingredient." 6 El. & Bl, 491, 492. And these 
views seems to be approved hy the court in 
Hutchinson v. Guion, 5 0. B. (N. S.) 163. Per- 
haps this is the true legal principle as be- 
tween the shipper and carrier, when the 
shipper has no means of knowledge or 
ground for suspicion, as well as none in 
fact; but, otherwise the doctrine, I think, 
can hardly be maintained in the broad terms 
In which it Is stated by the. learned judge. 
But In either view, the reasoning applies 
with much greater force, as between the car- 
rier who receives the package without 
knowledge, or pc^sible means of knowledge, 
or reason to suspect its dangerous character. 
In the due and ordinary course of his busi- 
ness to carry for another, and a stranger 
who happens to be Injured by It through a 
faultless accident occurring in the ordinary 
course of transit. Whatever the true rule 
may be as between the shipper and carrier, 
it seems reasonable that there should be 
no liability as between the carrier and the 
stranger, when both are equally innocent. 
As between carriers and strangers, between 
whom no privity exists, the carrier cannot 
be held to the same rigid rules of respon- 
sibility as those which apply to dealings be- 
tween the shipper and carrier. While a man 
is so bound to use his own as not to injure 
his neighbor, this maxim does not make him 
an insurer of his neighbor's property against 
all accidents that may happen througn Ms 
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acts, but only requires of him reasonable 
care and precaution, I might as well here 
refer to Pierce v. Winsor, supra, cited by 
plaintifiE's counsel as a strong case in their 
favor. That was a case between the ship- 
owner and a party who had chartered a ship 
for the voyage, and then put her up as a 
general ship. The ship was at the sole use 
and disposal of the charterer, and it was 
stipxilated that their own stevedores should 
be employed by the owner. Some mastic 
put on board in casks escaped, ran together 
among other goods and hardened, damaging 
said goods. The owner, having paid to the 
owners the damages to the other goods,- 
sued the charterer. This case, however, 
does not appear to be inconsistent ■with the 
views of Compton, J., in Brass v. Maitland, 
with the limitations before suggested in this 
opinion. Neither the owner nor shipper had 
actual knowledge of the liability of the 
mastic to do injury. Both b^ng equally 
ignorant in fact, the liability was put upon 
the ground, that, although the shipowners 
and their employees had no reasonable 
means during the lading to ascertain the 
quality of the goods, or narrowly examine 
the sufficiency of the packing, the shippers 
had such means; and that it seems expe- 
dient, that although in fact ignorant, the loss 
should fall on them rather than on the own- 
ers — on the party having the means of 
knowledge, rather than on the one who had 
them not. The case does not appear to me 
to be against the defendants in the case in 
hand. On the contrary, it recognizes the 
• principle adopted in this opinion: that the 
carrier, in receiving goods for transporta- 
tion, Independent of any suspicious circum- 
stances, has no means of knowledge of the 
contents and character of packages delivered 
to him for carriage. I think, therefore, that 
the defendants, without any ground of sus- 
picion, as to the character of the contents of 
the case in question, had no means of know- 
ing their dangerous qualities, and were not, 
as to the plaintiff— a stranger to the contract 
for carriage— bound in law at their peril to 
know their character. That they did not in 
fact know, and that they had no reason to 
suspect the dangerous character of the pack- 
age, I am satisfied from the evidence, and 
so find the facts in the case to be. 

For similar reasons, there was no negli- 
gence under the circumstances, in not inquir- 
ing as to the contents of the package. The 
defendants were acting in the ordinary 
course of their business. It was a culpable 
violation of duty on the part of the owner to 
deliver a dangerous article exhibiting no ex- 
ternal indications of its real character, with- 
out informing them as to the danger. In 
the exercise of his lawful rights, every man 
has a right to act on the hypothesis that ev- 
ery other person will perform his duty and 
obey the law; and in the absence of any 
reasonable ground to think otherwise, it is 
not negligence to assume that he is not ex- 
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posed to a danger, which can only come to 
him through a disregard of law on the part 
of some other person. Jetter v. New Xork 
& H. B. Co., 2 Keyes [*41 N. Y.] 154; Ear- 
hart V. Youngblood, 27 Pa. St 332; Deyo v* 
New York Cent. R. Co., 34 N. Y. 10, 11; Cur- 
tis V. Mills, 5 Car. & P. 489. 

At this time there were regularly carried to 
California, by defendants, by each steamer, 
besides those carried to Panama, Central and 
South American ports, from four thousand 
to six thousand packages of a similar gen- 
eral external appearance. It would be un- 
reasonable in the extreme, to expect them to 
know, or make inquiries as to the contents 
of each package.- It is not the habit of ordi- 
narily prudent men engaged in the business 
of common carriers to do so. No reasonable 
man would take such extraordinary precau- 
tions, and the law imposes upon carriers no 
such extreme degree of care. In Shearman 
& Redfleld on Negligence (section 6), the rule 
of law is well stated, as follows: "The law 
makes no unreasonable demands. It does 
not require from any man, superhuman wis- 
dom or foresight. Therefore no one is guilty 
of culpable negligence, by reason of failing 
^0 take precautions which no other man 
would take under the like circumstances. If 
one uses every precaution which the present 
state of science affords, and which a reason- 
able man would use under the circumstances, 
he is not held responsible for omitting other 
precautions which are conceivable, even 
though, if he had used them, the injury 
would certainly have been avoided." "In de- 
termining what is negligence, regard is to be 
had to the growth of science, and the im- 
provement in the arts which takes place 
from generation to generation; and many 
acts or omissions are now evidence of gross 
carelessness, which a few years ago would 
not have been culpable at all; as many acts 
are now consistent with great care and skill, 
which in a few years will be considered the 
height of imprudence." Id. § 7. Having, 
then, no absolute right to know the contents 
of packages delivered for carriage, and there 
being no reasonable ground, to believe, that 
the case in question contained anything dan- 
gerous; and it not being the practice of ordi- 
narily prudent men engaged in the business 
of carriers to ascertain the character of all 
goods .carried; and having a right to rely 
upon the presumption that no breach of duty 
would be committed by the shipper, by deliv- 
ering a highly dangerous package without 
giving notice of its character; there was no 
negligence on the part of the defendants in 
omitting to ascertain the contents of the 
case in question. 

And for similar reasons, there was no cul- 
pable negligence on the part of defendants 
in opening the case with a mallet and chisel, 
in the mode, pursued in this instance, for the 
purpose of ascertaining the extent of the 
damages- This was the ordinary mode of 
' opening boxes- of an apparently like chai-ac- 
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ter. It "was opened in the presence of a rep- 
resentative of both the steamship company 
and the express company, in the, regular 
course of business, when it is found that a 
package has been damaged in order to as- 
certain both the extent and character of the 
damage, and which party is responsible. 
The parties engaged were wholly ignorant of 
the character of the substance with which 
they were dealing. At that time there was 
no oil known to commerce, or commonly 
known to be an article of practical utility, or 
known to defendants or their employees, 
which would explode by percussion or con- 
cussion. The oil which leaked out had the 
general appearance of sweet or salad oil, 
which as also any other oil known to com- 
merce, would have been perfectly innoxious 
under similar treatment. The bos was ma- 
nipulated in the presence of Mr. Knight, the 
second in authority in the management of de- 
fendants' business on the Pacific coast, and 
of two others of the principal clerks of the 
two companies, and other employees, acting 
under their direction. They, as well as those 
who received the package in New York, who 
unloaded the package from the ship, those 
who tumbled it about on the wharf, and cart- 
ed it to the premises in question on a dray, 
acted in all respects as men ordinarily would 
act, who are unconscious of danger, and as 
no man of common sense having reason to 
apprehend danger would have acted. They 
forfeited their own lives as the penalty of 
their faultless ignorance. Yet they acted as 
any other men of ordinary prudence, or even 
of extreme prudence, with the same knowl- 
edge, or means of knowledge, or want of rea- 
son to apprehend danger, would have acted — 
as any man of prudence would have acted 
under the same circumstances. It would not 
have been negligent to have opened the case 
of silverware, having a somewhat similar ap- 
pearance, which was also saturated with oil, 
as the result shows, from the leaking case, 
and which was sent up with the latter for a 
similar examination, or, so far as is known, 
any of the other four or five thousand pack- 
ages received by the same steamer. Yet 
there was no more ground for believing this 
package to be dangerous than any of the 
others. That it was not legal negligence to 
thus handle the package, under the circum- 
stances, is recognized by the case of Pierce 
V. Winsor [supra], already noticed, cited by 
plaintiff. Says Mr. Justice Glifeord: "The 
stowage of the mate was made in the usual 
way; and it is jiot disputed it would have 
been proper, if the article had been what it 
was supposed to be when it was received 
and ladened on board. Want of greater care 
in that behalf is not a fault, because the mas- 
ter had no knowledge, or means of knowl- 
edge, that the article required any extra care 
or attention beyond what is usual in respect 
to other goods." 

These observations precisely fit the circum- 
stances under consideration. 
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This being the case, there was, in my judg- 
ment, no negligence under the circumstances 
—nothing that the law deems negligence, and 
there was no liability to strangers for the 
eonse'quences of the unfortunate accident 
If defendants are liable under the circum- 
stances, I do not perceive why they would 
not have been liable if they had made care- 
ful inquiry, and had been solemnly assured 
that the case contained olive or sweet oil, or 
some other harmless merchandise, and had 
relied on that assurance. To hold them lia- 
ble upon the case supposed would be unrea- 
sonable and abhorrent to all ideas of justice. 
I think that, while the defendants will be 
obliged to bear the loss sustained by them- 
selves, resulting from the deplorable acci- 
dent except so far as they may have a rem- 
edy against the guilty shipper, the plaintiff, 
also, will be compelled to submit to the loss 
sustained by him from the same lamentable 
cause. It is one of those misfortunes which 
are liable to occur in human affairs, wherein 
those upon whom the consequences chance to 
fall, must be the ones to suffer, unless they 
can find a remedy against those who are 
really culpable. 

The plaintiff also insists, firstly: that the 
accident is of a class where the event itself 
makes out a prima facie case of negligence, 
and throws the burden of proving due care 
and circumspection on the defendants; and 
secondly: that every man is presumed to do 
his duty and conform to the law; that un- 
der this rule it must be presumed that the 
shipper in this instance performed his duty, 
and informed defendants of the dangerous 
character of the article, and that, although it 
required the proof of a negative, the burden 
of showing want of knowledge was thrown 
upon them. 

I am not prepared to admit the correctness 
of, at least, the first proposition, whatever 
may be the rule as to the second. But un- 
der the view I take of the evidence, it is 
wholly unnecessary to controvert either posi- 
tion; for, conceding them to be correct, in 
my judgment the evidence on both points 
clearly overthrows the assumed presumption 
in favor of the plaintiff, and shows that 
there was no negligence on the part of de- 
fendants, or their servants, and that the dan- 
gerous character of the package was not 
communicated to them, and that there was 
nothing to excite even the suspicion of a rea- 
sonable man. The package was received 
when accepted by the freight-measurer, 
O'Lieary, and the tally clerk, Middlebrook, in 
the mode stated in the findings, and from 
that time it went into the great mass of 
freight, and no further special notice was 
taken of it The receipt given by Middle- 
brook, although but a temporary receipt, was 
the original receipt, from which all subse- 
quent ones were made up. The general re- 
ceipt, way bill, and bill of lading clerks made 
out their papers from this, without seeing or 
inspecting, or having any opportunity to in- 
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speet the merchandise. This receipt was 
their only guide. And proof of all that took 
place at the time of the delivery was given. 

It is sometimes necessary to prove a nega- 
tive, although from the nature of things, this 
Is usually difGLcuIt, and for this reason, ple- 
nary proof of a negative is not always ex- 
pected or required. 1 Greenl. Ev. § 78; Koh- 
ler V. TVells, Fargo & Co., 26 Oal. 611, 612. 
-But in this case, the proof on those points is, 
to my mind, full and entirely satisfactory. 

Fully impressed with the importance of 
this case, both in view of the large amount 
of damages claimed and of. the important 
principle involved applicable to many other 
actions, which, I am informed, are pending 
in this state and elsewhere, arising out of 
the same and other similar accidents, I have 
given to it such thought and attention as my 
other onerous duties have allowed me to be- 
stow; and the conclusion to which my mind 
Is brought, Is, that the defendants are liable 
for the injuries to the premises demised to 
and occupied by themselves, but are not lia- 
ble for the injuries resulting to the premises 
occupied by Bell and the Union Club. This is 
the first case decided, so far as I am inform- 
ed, arising out of these accidents, involving 
the points now determined. And no ease in- 
volving the exact point has been brought to 
my attention. Should it turn out that my 
conclusion Is wrong, I am glad to know that 
there is a tribunal which can, and will, cor- 
rect my error. I have taken care to frame 
the findings in such a way that, if I have 
erred in my legal conclusions, on either 
branch of the case, the appellate court, will 
have the means of correcting the error by di- 
recting the proper judgment upon the facts 
found, without ordering a new trial. 

As to the premises occupied by Wells, Far- 
go & Co., the statute provides that, in an ac- 
tion for waste, "there may be judgment for 
triple damages." Prac. Act, § 250. As I 
understand this provision, it leaves the ques- 
tion as to whether the damage shall be 
tripled to the sound discretion of the court, 
to be determined according to the greater or 
less aggravating character of the circumstan- 
ces. There are no circumstances in this case 
to justify inflicting damages beyond the ac- 
tual amount sustained. In point of fact, the 
defendants repaired a large portion of the 
premises to the satisfaction of the plaintiff, 
and paid the expenses themselves, and sup- 
posed they had done so as to the whole; but 
It turns out in the evidence that a small por- 
tion of the expense of repairs, which, from 
the nature of the case, could not well be 
made except in connection with repairs made 
to other premises which defendants, accord- 
ing to the view taken, are not liable to re- 
pair, have been overlooked, and accordingly 
not been paid. For this amount the plaintiff 
must have judgment. 

Let judgment be entered for the plaintiff 
for the sum of one thousand seven hundred 
and eighty-seven dollars and sixty-two cents, 
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and interest at ten per cent per annum, from 
August 1st, 1866, in gold coin, and costs of 
suit. 
Judgment accordingly. 

[The case was taken upon writ of error sued 
out by the plaintiff to the supreme court, where 
the judgment of this court was affirmed, 15 
•WaXL (82 U. S.) 524.] 
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PARROTT V. BARNEY et aL 

[Deady, 405.] i 

Circuit Court, D. California, March 31, 1868. 

Waste— Permissive — Bt>Tenant at Will— Bt 

Stranger — Statutes of Mahlebridge and 

Glocester — Demurrer to Complaint. 

1. Where a demurrer is taken to the com- 
plaint, if either count therein is good, it must be 
overruled. 

2. 3?he statutes of Marlebridge and Glocester 
concerning waste are a part of the common law, 
brought to this country by the colonists from 
England. 

3. The statute of California (Prac. Act, § 250), 
which ^ves an action to the person aggrieved 
against a tenant who may comiuit waste, in- 
cludes permissive waste. 

[Cited m Parrott v. Barney, Case No. 10,773.] 

4. If a tenant at will commit voluntary waste 
he is liable not as a tenant hut as a trespasser, 
but for mere permissive waste — a neglect to keep 
the premises in repair—he is not liable. 

5. A tenancy from year to year is not a ten- 
ancy at will, but for a term— a prescribed and. 
certain time. 

6. When waste is committed by a stranger 
during the term of the tenant, an action on the 
case may be maintained therefor, either against 
the tenant who suffered the waste or the stran- 
ger who committed it, 

7. An allegation that the defendants held cer- 
tain premises as tenants thereof to the plaintiffs 
under a demise to them for a certain rent, im- 
ports a tenancy for a term. 

[This was an action at law by John Par- 
rott against D. N. Barney and others.] 

John Doyle, for plaintiff. 
Eugene Casserly, for defendants. 

DEADY, District Judge. This action was 
commenced on March 20, 1867, in the Twelfth 
district court of the state. On August 21, 
1867, the defendants appeared to the action 
by attorney and petitioned to have the cause 
removed to this court On September 21, 
1867, the state court made an order allowing 
the petition for removal. The action has 
been tried in this court upon the complaint 
of the plaintiff and the demurrer of the de- 
fendants thereto. The complaint contains 
three counts: Prom the first count it appears 
that on April 16, 1866, the plaintiff was the 
owner in fee of certain premises in the 
city of San Francisco, at the comer of Mont- 
gomery and California streets, and that the 
defendants then occupied and possessed cer- 
tain portions of said premises, under the 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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plaintiff, "as his tenants thereof from year to 
year at and under a certain yearly rent"— 
the reversion thereof being in the plaintiff. 
That the defendants, during such occupa- 
tion and possession, at the date aforesaid, 
*'l)y themselves and thieir servants, carelessly, 
negligently, improperly and improvidently 
introduced and caused and procured to be in- 
troduced, and suffered and permitted to he in- 
troduced" into the premises certain explosive 
substances, which, by themselves and serv- 
ants they so carelessly, negligently, etc., 
handled, managed, etc., "that the same then 
and there exploded with great force and 
violence, and then and there by means and 
force of the said explosion, broke down, wast- 
ed and destroyed divers," etc., "being par- 
cel of the freehold of the said premises so 
held by them, the said defendants," of the 
value of ?20,000, to the waste and injury of 
the reversion of the plaintiff and his damage, 
J?20,000, and "against the form of the statute 
in such ease made and provided." The sec- 
ond count alleges that a certain portion of 
the premises above mentioned, at the date 
aforesaid, were in the occupation and posses- 
sion of Gerrit W. Bell and the Union Club, as 
tenants of the plaintiff's from month to 
month, the reversion thereof being in the 
jplaintiff ; and that the defendants doing busi- 
ness as aforesaid, in premises in the immedi- 
.ate vicinity of those occupied by Bell and the 
Union Club, caused and suffered the explo- 
.sion above mentioned to take place, by means 
whereof, there was broken down, wasted and 
•destroyed, divers, etc., being parcel of the 
freehold of the said premises, occupied by 
Bell and the Union Club, of the value of §30,- 
000, to the waste and injury of the rever- 
sion of the plaintiff, and his damage ?30,000. 
The third count alleges that a certain portion 
of the premises was held and occupied liy the 
defendants, at the date aforesaid, as tenants 
thereof to the plaintiff, under a certain de- 
mise and rent and that Gerrit W. Bell and 
the Union Club, occupied a certain other por- 
tion of the premises as tenants of the plain- 
tiff, the reversion thereof being in the plain- 
tiff; and that the defendants, while occupy- 
ing the premises aforesaid, caused and suffer- 
ed the explosion above mentioned to take 
place, by means whereof there was wasted 
and destroyed divers, etc., portions of the 
premises, to the injury of the.reversion of the 
plaintiff, §50,000. The fcomplaint concludes 
with a prayer for treble damages upon the 
fii-st count, and single damages upon the 
others-in all §100,000. 

The demurrer is taken "to the complaint," 
and not any particular part of it. The causes 
of demurrer assigned, are the same as to 
each count: that it does not state facts suSi- 
cient to constitute a cause of action. If ei- 
ther count in the complaint is sufficient, the 
demurrer being to the whole must be over- 
ruled, i Chit PI. 664, and note; Weaver v. 
Conger, 10 Cal. 2:i7. It seems that by the 
ancient common law, tenants were not liable 
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to an action for waste, except those who 
were in by operation of law— as tenant in 
dower or guardian in chivalry. To protect 
the inheritance against the waste of tenants 
tn, by act of the parties, whether for life or 
years, the statute of Marlebridge was passed. 
S2 Hen. III. c. 23 (Year 126T). This statute 
provided: "Also fermers during their terms 
shall not make waste, sale or exile of house, 
woods and men, nor of anything belonging 
to the tenements, that they have to ferm, 
without special license had by writing of 
covenant making mention that they may do 
it; which thing if they do and thereof be 
convict they shall yield full damages and 
shall be punished by amerciament." 1 Chit 
St pt 1, 3. This statute proving insufllcient, 
the statute of Glocester was passed, 6 Edw. 
L e. 5 (Year 1278), This statute provided: 
"That a man from henceforth shall have a 
writ of waste in the chancery against him 
that holdeth by the law of England, or oth- 
erwise, for term of life or for term of years 
or a woman in dower; and he which shall be 
attainted of waste shall leese the thing that 
he hath wasted, and moreover shall recom- 
pense thrice so much as the waste shall be 
taxed at" etc. 1 Chit St pt 2> 1106. These 
ancient statutes are a part of the common 
law, broiight to this country by the colonists 
from England. When the migration to 
America began, they had been in force in the 
mother country for four centuries, and were 
then practically as much a part of the Eng- 
lish common law as the oldest traditions of 
the courts. Com. v. Knowlton, 2 Mass. 534; 
Sackett v. Sackett. 8 Pick. 314; 4 Kent, 
Comm. SI. These statutes were construed to 
comprehend permissive as well as commis- 
sive waste. To do or make waste in a legal 
sense includes negligent as well as voluntary 
waste. The words "shall not make waste," 
are construed as a prohibition to suffer waste. 
An averment that waste was committed is 
supported by proof of negligence from which 
waste ensued. 10 Bac. Abr. 421, 422; 4 
Kent Comm. 82; 2 Bl. Comm. 283; 2 Saund. 
252; Robinson v. Wheeler, 25 N. Y. 259. In 
this state and at this day the remedy and 
compensation for waste are prescribed by the 
practice act (section 250). It reads: "If a 
guardian, tenant for life or years, joint ten- 
ant or tenant in common of real property, 
coonmit wafete thereon, any person aggrieved 
by the waste may bring an action against 
him therefor, in which action there may be 
judgment for triple damages." For the de- 
fendants it is argued that this section does 
not include permissive waste— the waste set 
forth in this complaint The argument pre- 
sumes that the phrase "commit waste" must 
be taken in its narrowest literal signification, 
and that merely permitting waste, or suff'er- 
ing it_to occur, does not bring a tenant with- 
in the statute. The California statute is a 
substantial condensation and enactment of 
sections 1, 2, 3, and 4 of the New York Re- 
vised Statutes, 2 Rev. St 334. These sec- 
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tlons of the Revised Statutes are a substan- 
tial copy of tlie statutes of Marlebridge and 
jGrlocester, including the subsequent one ■ of 
13 Edw. I. e. 22, which made joint tenant 
or tenant In common liable to his co-tenant 
for waste. The New York statute of waste, 
like its English prototype, was construed to 
include permissive waste. Cook v. Oham- 
plain Transportation Co., 1 Denio, 104; Rob- 
inson V. Wheeler. 25 N. Y. 259. This Cali- 
fornia statute must receive the same construc- 
tion as the English and New York. In en- 
acting the former, it must be presumed that 
the legislature intended to adopt as a part of 
it, the current and long established construc- 
tion of th^ latter. The statutes all use the 
same language: "Shall not make waste" 
(aiarlebridge); "be attainted of waste shall 
leese^the thing that he hath wasted" (Gloces- 
ter); "shall commit waste" G^ew York); 
"commit waste" (California). The eases cit- 
ed hy counsel for defendant— Torriano v. 
Young, 6 Car. & P. 8; Gibson v. Wells, 1 
Bos. & P. (N. R.) 290; Holt, N. P. 7— only 
go to show that at that tim'e the action on 
the case was not considered a proper remedy 
for permissive waste. They do not decide 
that tenant for years was not liable for per- 
missive waste. The action on the case had 
then almost superseded the writ of waste for 
.commissive waste, but as to permissive waste 
it was thought by some com-ts and judges 
that case would not lie. 

Here the distinction between common law 
actions is abolished, and the ancient writ of 
waste was never known. The statute de- 
clares who shall be liable for waste, and to - 
whom. It also prescribes the remedy anS 
the measure of damages. This remedy is an 
action against the tenant— practically an ac- 
tion on the case— the circumstances. The 
action or remedy given is as broad as the 
.statute, and may be maintained by the party 
^aggrieved against the tenant for either com- 
missive or permissive waste. What consti- 
tutes waste, the statutes have left to the 
.courts and the common law to determine. 
The first count alleges a tenancy from year 
to year. Counsel for the defendants insist 
•that this allegation only amounts to an aver- 
ment of a tenancy at wifl, and that, there- 
fore, defendants are not within the statute 
iind not liable for waste. If tenant at will 
commit voluntary waste, he is not liable as 
ji tenant, but as a trespasser for a trespass. 
The act of waste being inconsistent with 
.such a tenure. It determines the tenancy or 
estate, and the tenant is deemed a trespas- 
•ser. For mere permissive waste— a neglect 
or failure to keep the premises in repair— 
■a tenant at will was never liable. His time 
in the premises Is too uncertain for the law 
to Impose that burden or duty upon him'. 
The waste complained of in this count, is in 
one sense, and it may be the only sense, per- 
missive. It was not intentional. Yet it was 
the "direct and immediate result of the post- ' 
iive act of the tenants, and I am not pre- 



pared to admit that they are not liable for it 
as trespassers, even if they were merely ten- 
ants at will. But I am satisfied, upon both 
reason and authority, that the tenancy de- 
scribed in this count is a tenancy for years. 
All that is necessary to constitute a tenant 
for years, is, that he have a certain time in 
the premises, be it for a day or, a thousand 
years. A tenancy from year to year is a 
tenancy for a definite recurring period, and 
not at will. During each of such periods it 
Is a tenancy for the time or term of one year. 
How often it may be. renewed and how long 
continued by such renewal, depends upon 
the future conduct of the parties, and is, 
therefore, uncertain. But for the current 
year— In this case the year of the alleged 
explosion and waste— these tenants held the 
premises independent of the will of their 
landlord. They had a term— a prescribed 
and certain time In the tenements. They 
were termors— tenants, for a term— a time 
certain, and not at wUl. 10 Bac. Abr. 446; 
4 Kent, Comm. 111-117; 2 Bl. Comm. 147, 
notes 12, 13. The defendants being tenants 
for a year, are within the statute giving the 
action for waste, and are, therefore, liable 
to the person aggrieved for waste done or 
suffered by them during their term. As 
to waste arising from non-repair merely, the 
liability of tenant for years would ma- 
terially depend upon the duration of hia 
term. Between a tenant for a term of one 
hundred years and one year, I think there 
should be a marked difference In this re- 
spect. But a tenant for one year or one day 
ought to be liable for waste which results 
directly from his negligent or unskillful 
manner of using the property. In the one 
case the tenant is merely passive, but In the 
other, in doing a lawful act, without lawful 
care or skill, he causes affirmative and posi- 
tive injury to the premises. For Instance, a 
tenant for a term of one year negligently 
leaves the orchard gate open, so that the 
beasts of the field enter and destroy the 
trees, or in conducting water to the garden 
he negligently or ImskillfuUy allows the 
stream to undermine the dwelling-house, so 
as to overthrow it. Technically speaking, this 
may be what the books call permissive waste 
—I suppose It is. The result was not intend- 
ed, but produced by negligence or want of 
skill. Yet a tenant ought to be liable for 
such waste without reference to the length 
or duration of his term. Because it is pro- 
duced not by a" failure to repair, but by posi- 
tive misconduct The first count is sufficient, 
and the demurrer being taken to the whole 
complaint, must therefore be overruled. 

•But, In my judgment, the second and 
third counts are also good. 

The second count is simply an action on 
the case by one who has the inheritance 
against a stranger, for waste on the demis- 
ed premises during the term. It having been 
shown in the consideration of the first count, 
that the injuries coinpiained of amounted' to 
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waste, for wMcli the tenants were liable to 
the landlords, whether committed by them- 
selves or others, it follows that the action 
can be maintained by the landlord, against 
either the tenant who suffered the waste or 
the stranger who committed or caused it 6 
Conn, 328; Short v. Wilson, 13 Johns. 37; 
AttersoU T. Stevens, 1 Taunt. 198. The spe- 
cial objection to the third count is, that the 
tenancy is not sufficiently alleged. The al- 
legation is substantially, that the defend- 
ants held certain portions of the premises as 
tenants thereof to the plaintiff, under a de- 
mise to them, and for a certain rent. The 
allegation is an unqualified averment that 
there was a lease to the defendants for a 
certain rent, payable to the plaintiff, who 
had the inheritance and immediate rever- 
sion. True, it does not affirmatively appear 
that the lease was for a term of years, and 
it may have been at will. But the most rea- 
sonable conclusion is, that the allegation im- 
ports a tenancy for a term. Robinson v. 
Wheeler, 25 N. Y. 263. 

In the course of the oral argument upon 
the demurrer, the prayer of the complaint 
was criticised. In passing upon the demur- 
rer I have paid no attention to the prayer of 
the complaint. In a common law action the 
demand for relief is a mere matter of form, 
except it be considered in the light of a 
proposition to the adverse party. What re- 
lief the plaintiff is entitled to, will depend 
upon the facts stated and the law arising 
thereon, and not the prayer. Upon this com- 
plaint, the plaintiff being entitled to recover 
something, must have damages commensu- 
rate with the injury which the proof may 
show that he has sustained in consequence 
of the waste. An action for waste cannot be 
maintained unless authorized by the stat- 
ute. The court will take notice of the stat- 
ute, and the complaint need not notice it or 
conclude against the form of it. A verdict 
for the plaintiff should, as in ordinary ac- 
tions for tort, be for the amount of dam- 
age actually sustained. The judgment of 
the court, by authority of the statute, may 
be given for treble that sum, or not, de- 
pending upon the circumstances of aggrava- 
tion or mitigation that attended the commis- 
sion of the waste. 

[NOTE. This ease was subsequently heard 
by consent without jury. The court held that 
there was no negligence on the part of the de- 
fendants, and upon the main issue found for 
them. It appeared during the trial that the de- 
fendants, by mistake, had not paid for a part 
of the repairs contracted by them to he paid for, 
and so for this sum judgment was given for the 
plaintiff. Case No. 10,773. The case was then 
taken, upon writ of error sued out by the plain- 
tiff, to the supreme court, where the judgment 
of this court was affirmed. 15 Wall. (82 U. S.) 
524.] 
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Ex parte PARSONS. 

tl Hughes (1877) 282.] i 

Circuit Court, B. D. South Carolina, 

MoNiciPAii Corporations — Power to Obeatb 

Debt by Bond— Taxation— Speoiai. 

Levy — ^Mandamus. 

1. Where a municipal corporation is empow- 
ered by law to create a debt by bond, that power 
carries with it the authority and obligation to- 
levy sufficient taxes to fulfil its contract with its- 
creditor. 

[Cited in Avery v. Job (Or.) 36 Pac. 295.] 

2. Where such tas has not been levied suffi- 
cient to meet ihe debt due to a particular cred- 
itor by general levy, it is the duty of the corpo- 
ration to make a special levy for that purpose or 
add the required amount to the general levy. 

3. A court of justice may, by mandamus, com- 
pd such a special levy where no general levy 
has provided revenues sufficient to meet the 
debt, and a circuit court of the United States 
may enforce a judgnient which it has rendered 
upon a contract of this character by such a man- 
damus. 

[This was an application by Charles Par- 
sons, Jr., for a writ of mandamus.] 

Before WAITE, Circuit Justice, and- 
BOND, Circuit Judge. 

WAITE, Circuit Justice. The relator re- 
covered a judgment in this court, November 
19th, 1874, against the city of Charleston, 
upon certain overdue certificates of stock or 
bonds of the city, issued under the general 
powers of its charter, but without any spe- 
cial requirement or undertaking, either in 
the charter, ordinances, or certificates, for 
the levy of a tas to provide the means of 
payment. Execufion has been issued upon 
the judgment, to which the marshal returned 
"that he could find no property subject to 
said judgment and execution, except such as 
is in public use." Payment of the judgment 
has been demanded of the city and refused. 
The city council has also been requested to- 
"levy a tax and provide for the collection 
of the same, to be applied to the payment 
of said judgment, principal, interest, and 
costs," and this, too, has been refused. The 
city has no property subject to execution. 
This is an application for a writ of man- 
damus requiring the city "to provide for the 
payment of the aforesaid judgment by enact- 
ing an ordinance for the levying and coUect- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.]'; 
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Ing of a special tax to be paid out and ap- 
plied" for that purpose. Tlie defence is, in 
substance, that it is not the duty of the city 
to malie such a levy, because no special pro- 
vision for such a tax entered into the con- 
tract upon which the judgment is predicat- 
ed, and there is no power in the city to make 
the levy. The only question, therefore, pre- 
sented for our consideration is whether such 
a. mandamus can issue without a provision 
for a specific tax for the payment of the 
debt, either in the contract or in some stat- 
ute of the state or ordinance of the city. 
The authority of the city to issue the stock 
and become obligated for its payment was 
conclusively settled by the judgment which 
has been rendered, and in which this court 
followed the decisions of the highest court 
of South Carolina, in Copes v. City of 
Charleston, 10 Rich. Law, 491, and Gage v. 
Charleston, 3 Rich. (N. S.) 491. 

Th6 supreme court of the United States, at 
its last term, in Loan Company v. Topeka, 
20 Wall. [87 U. S.] 660, held that the power 
to contract a debt by issuing municipal 
bonds, or what is the same thing, municipal 
stock, carried with it, by necessary implica- 
tion, the power to provide for the payment or 
redemption thereof by the levy and eollee- 
tlon of a tax, unless the contrary expressly 
appeared. The language of the court Is, 
that "it is to be inferred that when the leg- 
islature of a state authorizes a county or 
City to contract a debt by bond, it intends to 
authorize it to levy such taxes as are neces- 
sary to pay the debt, unless there is in the 
act itself, or in some general statute, a lim- 
itation upon the power of taxation which 
repels such an inference." To the same ef- 
fect are Madison County Court v. Alexander, 
Walk. (Miss.) 526; Lowell v. City of Boston, 
111 Mass. 460; Armstrong v. Perkins, 43 Pa. 
St. 403, and Armstrong v. Allegheny Co., 37 
Pa. St 290. In the last case the objection 
was, as in this, that there was no authority 
to levy a tax, but the court said, "The au.- 
tliority to create the debt implies an obliga- 
tion to pay it, and when no special mode of 
doing so is provided, it is also implied that 
It is to be done in the ordinary way— by 
levy and collection of taxes." 

The city of Charleston has, by its charter, 
granted as early as 1783, "full power and 
authority to make such assessments on the 
inhabitants of Charleston, or those who hold 
taxable property within the same, for the 
pafety, -convenience, benefit, and advantage 
of said city, as shall appear to them pru- 
dent" Art, 9, sec. 8, of the present consti- 
tution of the state, adopted in 1868, provides 
that "the corporate authorities of * * • 
cities * * * may be vested with power to 
assess and collect taxes for corporate pur- 
poses; such taxes to be uniform in respect 
to persons and property within the jurisdic- 
tion of the body imposing the same. And 
the general assembly shall require that all 
the propertj', except that heretofore exempt- 



ed, within the limits of municipal corpora- 
tions, shall be taxed for the payment of 
debts contracted under the authority of law." 
Chapter 14, Rev. St, provides: 

"Section 1. That all municipal corporations 
created under, or by the laws of this state, 
and vested with power to lay and collect 
taxes, are authorized and required to assess 
all property, real and personal, within their 
corporate limits, at its actual value, and lay 
all taxes thereon at a uniform and equal 
rate. 

"Sec. 2. That all property, and no other, 
exempted from taxation by section 6 of 
chapter 12, shall be exempted from taxation 
by municipal corporations." 

Thus it will be seen that there is no legis- 
lative limit upon the amount of money that 
may be raised by taxation in the city. 
Ample power is given to levy and collect all 
that may be necessary to discharge the cor- 
porate obligations. And as the general as- 
sembly has provided that all property, ex- 
cept that exempted by law, shall be taxed 
at a uniform and equal rate for all purposes, 
the constitutional requirements of uniform- 
ity and the taxation of all property within 
the corporate limits for the payment of 
debts have been complied with. The new 
constitution did not make additional legis- 
lation necessary to authorize a tax to pay 
a lawful debt That power has existed 
since 1783. All it did require was, that pro- 
vision should be made for placing the tax, 
when levied, uniformly and with equality 
upon all the property in the city. This has 
been done by the Revised Statutes. 

We have, then, a case where the duty of 
the city to pay has been established by a 
judgment of this court and where that duty 
can only be performed by the exercise of the 
power of taxation which the city possesses. 
Upon demand made the city has refused to 
make the payment, and has also refused to 
levy and collect the necessary tax. We are, 
therefore, called upon to determine whether 
this court has the power by its writ of man- 
damus to enforce the performance of this 
duty, and thus give efEect to its judgment 
It is not denied that this power exists where 
the legislative authority to contract the debt 
is accompanied by a provision for the levy 
and collection of a specific tax for its pay- 
ment. The supreme court of the United 
States has many times so decided. Knox 
County V. Aspinwall, 24 How. [65 U. S.] 376; 
Van HofiTman v. Quincy, 4 WaU. [71 U. S.] 
535; Benbow v. Iowa City, 7 Wall. [74 U. S.] 
313; Riggs v. Johnson Co., 6 Wall. [73 U. S.] 
166; U. S. v. Keokuk, Id. 514; Supervisors 
V. Durant 9 Wall. [76 U. S.] 415; Mayor v. 
Lord, Id. 409. The same court also held, in 
Supervisors v. U. S., 4 Wall. [71 U. S.] 435, 
that the writ could issue in cases where the 
power to tax was not specially conferred by 
the act authorizing the contract, but by an 
independent statute subsequently passed, 
in the following words: "The board of su- 
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pervisors, under townsliip organization, in 
such counties as may be owing debts -whieli 
the current revenue, under existing laws, is 
not sufficient to pay, may, if deemed advis- 
able, levy a special tax, not to exceed in any 
one year one per cent., upon the taxable prop- 
erty in any such county," to be collected 
and kept as a separate fund and expended 
in liquidation of such indebtedness. So, too, 
in Galena v. Amy, 5 Wall. [72 U. S.] 705, 
the writ was sustained, where the only spe- 
cific authority for the tax was contained in 
the act incorporating the city, in force at the 
time the debt was contracted, and which pro- 
vided that the city council might, if they be- 
lieved the public good and the best interests 
of the city required it, levy and collect an 
annual tax, not exceeding one per cent, on a 
dollar, on the assessed value of all estate 
taxable in the city, in addition to all other 
taxes, the fund to be kept separate, and an- 
nually, on the 1st of January, paid over pro 
rata, upon the funded indebtedness of the 
city. In all these cases particular taxes had 
been provided for to enable the corporate 
authorities to meet specific obligations. The 
taxes did not create the obligation. They 
only furnished the means by which it was 
to be met The special provision for this 
levy and collection served to restrict,' rather 
than enlarge, the corporate power of taxa- 
tion for the payment of debts. As has been 
seen, the authority to contract a debt carries 
with it the power to provide the means of 
payment by taxation, if necessary. If the 
power to make a contract is accompanied by 
a provision for special taxation to meet its 
obligations when made, such taxation may, 
under some circumstances, exclude all other. 
But in the absence of any such restrictive 
provision, the general power of corporate tax- 
ation may, as a rule, be invoked. 

In the present case there is no restriction. 
The obligation to pay exists, and the power 
to tax for its discharge is included in the 
general power to tax for all corporate pur- 
poses. There is no legal necessity for a 
separation of funds. All moneys necessary 
to meet all obligations may be collected 
by one general tax and placed in one com. 
mon fund. But while this power for a 
general levy exists there is no prohibition 
against more specific levies. The city is, 
in express terms, authorized to make any 
and all regulations it may deem "requi- 
site and necessary for its security, welfare, 
and convenience," and there seems to be no 
good reason why, if deemed necessary by the 
corporate authorities, taxation may not be 
classified, and one fund raised for poor pur- 
poses, another for the support of schools, 
another to pay the expenses of the police, an- 
other for the payment of corporate debts, 
and so on to any extent that may be con- 
venient or desirable. All this is left to the 
discretion of those who have, for the time 



being, the official control of the city govern- 
ment. It is the special duty of the city to 
raise money by taxation and apply it, when 
raised, to the payment of this judgment It 
is not a matter of any importance to this 
relator whether it is raised by general or 
specific tax, if it be in fact raised and ap- 
plied. If, therefore, upon the rule to show 
cause in this case, the city had returned 
that it had included this judgment in its esti- 
mates for current taxation, and, in good 
faith, either had levied, or at the proper 
time would levy, a tax sufficient in the ag- 
gregate to meet this, with its other accruing 
and maturing obligations, such a return, if 
accompanied by assurances of a readiness 
and willingness to pay when the collection 
should be made, might have been accepted 
as showing sufficient cause why the writ 
asked for ought not now to issue. But this 
has not been done. On the contrary, the 
city, having refused to levy a tax in any 
form for the payment of the judgment, in- 
sists that it is not in the power of the coxirt 
to compel it to do so. This presents the is- 
sue. 

One of the offices of a writ of mandamus 
is to compel municipal corporations to per- 
form their plain and positive duties. It may 
issue upon the application of one who has a 
clear right to require the performance of 
such a duty, if he bas no other adequate 
remedy. There must exist both the right 
and the corresponding duty. * Here, as we 
have seen, the relator has the right to re- 
quire the levy and collection of a tax to pro- 
vide the means for the payment of his judg- 
ment, and it is the duty of the city to do 
what he requires. Unless it is done he is 
without remedy for the collection of his debt 
Therefore, a writ may lawfully issue to en- 
force the right by requiring the performance 
of the duty. This gives the relator the right 
to a writ requiring a tax to be levied which 
shall include provision for the payment of 
his judgment It only remains to consider 
whether he is entitled to have so much of 
the tax as is intended for- his benefit sepa- 
rated from the general levy and set apart 
for his exclusive use. "We cannot create 
new rights in favor of the relator, or confer 
new powers upon the city, but we can re- 
quire the city to make use of any existing 
power it possesses adapted to the end to be 
accomplished. If it is not already in the 
power of the city to make a separate levy 
to pay this judgment we cannot reqxiire it 
to be done. But if it is we can. "We have al- 
ready shown, as we think, that the city has" 
the power. Consequently it is proper that 
a writ should issue requiring the separation 
to be made, in order that we may enforce the 
further order we are asked to make direct- 
ing the application of the money, when col- 
lected, to the payment of the judgment 

The prayer of the petition is granted- 
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Case K"o. 10,775. 

PAESONS et al. v. GUMMING et al. 

[1 Woods, 461.] 1 

Circuit Court S. D. Georgia. April Term, 
1871. 

Equity— Specific Isterrogatories — A-nstvers — 

General Answer— Examinatios of Parties 

—Material Allegation— Discovert. 

1. If a bill does' not contain specific interroga- 
tories, the complainant must tie satisfied with 
such answer to its allegations as would fairly 
occur to the professional mind as meeting them 
in a substantial manner. 

2. Defendant is not bound t6 exercise ingenu- 
ity in finding out all the aspects in which a 
statement in a bill may be taken. . 

3. A general answer is suflSeient for a gener- 
al allegation. 

4. Under the act of congress parties can be 
called to the stand and be examined on oath, 
and be compelled to answer every possible in- 
terrogatory iiat can be deemed at all material 
to the case. 

5. If it is apparent that defendant has omitted 
to answer any material allegation, or has evaded 
giving an answer, or has answered disingenu- 
ously, the court will compel another answer. 

6. Where discovery is a principal object, dis- 
' tinct interrogatories should be affixed to the bill. 

In equity. Heard upon exceptions to an- 
swer. 

Wm. Daugherty and A. W. Stone, for com- 
plainants. 

A. R. Lawton, for defendant 

BEADIiBY, Circuit, Justice. If a bill does 
not contain specific interrogatories, the com- 
plainant must be satisfied with such answer 
■to its allegations as' would fairly occur to 
the professional mind as meeting them in a 
substantial jnanner. The defendant is not 
bound to exercise ingenuity in finding out all 
the aspects in which a statement may be 
taUen. For r example, if the bill contain a 
general allegation of fraud or breach of duty, 
or failure to fulfil a trust, it may be the 
foundation. of many specific interrogatories 
as to particular facts going to prove the al- 
legation made; but if such interrogatories be 
not propounded, the defendant's answer may 
be as general as the allegations of the bill. 

If a complainant wants to go into particu- 
lars, he must put pointed questions. A gen- 
eral answer is sufficient for a general allega- 
tion. Looking at the answer in question, I 
am not satisfied that it is not a substantial 
response to the bill. It denies that the banlc 
had any assets shortly before the assign- 
ment, except -what are in the schedule annex- 
ed to the original answer. That certainly an- 
swers the charge of passing away such assets. 
It denies the appropriation of any property 
of the bank to the use of the assignees or any 
other persons, except for the purposes of the 
trust. It explains satisfactorily the use of 
the banking house and lot, and the repairs 
thereon, provided the explanation is well 

X [Reported by Hon. William B. Woods. Cir- 
cuit Judgp, and here reprinted by permission.] 



founded. It asserts the truth and necessity 
of all expenditures for which credit is claim- 
ed. And, by the way, if the accounts of the 
assignees are complained of, they should be 
referred to a master for auditing, and excep- 
tions taken to them there. It explains the 
sale of confederate and other securities— the 
manner of which is complained of in the 
bin. It admits that no payment or distribu- 
tion has been made, except as ordered by the 
court; and the defendants throw themselves 
on the court for its directions, professing 
their willingness to pay over the money as 
the com*t may dttreet. 

It seems to me that all the material allega- 
tions of the bill have been substantially met. 
But if they have not, no great harm can arise, 
since by recent act of congress parties can be 
called to the stand, and examined on oath, and 
compelled to meet every possible interroga- 
tory that can be deemed at all material to the 
case. It is therefore uimecessary for the 
court to be astute in finding defects in the 
answer, ■where. no interrogatories have been 
appended to the bill, and where the allega- 
tions of the latter have perhaps not been ex- 
pressed in those brief and succinct t&aoas 
which the rules in equity propounded by the 
supreme court require. Had the bill contain- 
ed* a series of distinct, .articulate proposi- 
tions, briefly expressed, a comparison of tjie 
answer tberewith would have been more easy 
and satisfactory. Of course, if.lt is appar- 
ent that the defendant has omitted to answer 
any material allegation, or has evaded giving 
an answer, or has answered disingenuously, 
the court will compel Mm to file another an- 
swer. And the character of the answer will 
always be>a subject of criticism on the hear- 
ing. Where, discovery is the object, or a prin- 
cipal object, . distinct 'interrogatories should 
be affixed to the billj and then it can be read- 
ily ascertained \ whether the defendant has 
answered; them, or not. 

The . exceptions are . overruled. 
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Case No. 10,776. 

* PARSONS V. GREENVILLE & C R. 00. 
[1 Hughes (1877) -279.] 1 
Circuit Court, E. D. South Carolina, 

Cbebitob's Bill— Pendenct op General Cred- 
itor's Bill in Another Court — Jdrisdio- 
TioN AND Citizenship. 
1. The pendency of a general creditor's bill 
ag^nst a defendant in a court of a state, accom- 
panied by the usual orders of injunction, does 
not necessarily forbid a creditor who is not a 
party to the bill from suing the same defendant 
in another court. 
[Cited in Brooks v. Vermont Cent. R. Co., 
Case No. 1,964; Logan v. Greenlaw, 12 Fed. 
14.] 
[See Bs parte Balch, Case No. 790.] 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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2. Especially is this so where the prosecution 
of this creditor's suit is merely for obtaining 
judgment, and is by proceedings not affecting 
the property of the defendant. 

[Cited in Logan v. Greenlaw, 12 Fed. 14; 
Rawitzer t. Wyatt, 40 Fed, 610.] 

3. More especially is this so where this credit- 
or is the resident of a different state, and brings 
his suit in a circuit court of the United States. 

[This was an action at law t>y Charles 
Parsons, Jr., against the Greenville &'' Co- 
lumbia Railroad Company.] 

WAITE, Circuit Justice. This action is 
brought to recover the amount due upon cer- 
tain matured coupons of the second mort- 
gage bonds of the Greenville & Columbia 
Railroad Company. The only question sub- 
mitted for our determination is, whether the 
pendency of a suit instituted by the state of 
South Carolina against the company in the 
court of common pleas of Richland county, 
on the 11th June, 1872, and the injunction 
granted therein on the 18th of the same 
month, can be pleaded as a bar to this 
action. The state is a creditor of the rail- 
road company, and claims to have a lien 
upon all the property of the company as 
security. There are conflicting interests be- 
tween the creditora, and disputes as to the 
order of liens. The validity of the bonds, 
to which the coupons in this suit belong. Is 
denied by some creditors. The object of the 
suit commenced by the state is to adjust 
the rights of all parties, by ascertaining the 
amount due to each creditor, and determin- 
ing the order in which he is entitled -to pay- 
ment out of the property of the company. 

The prayer is as follows: "Wherefore the 
plaintiff herein, as well to protect the in- 
terests of the state in respect to her guaran" 
tee of the bonds of Said company as to pre- 
serve unimpaired the rights and interests 
of the creditors of the company in respect 
to its property, prays judgment against the 
defendants. 1. That all the judgment cred- 
itors of the defendants be restrained by an 
order of this court from enforcing their 
judgment against the property of the de- 
fendants. 2. That all the other creditors of 
the defendants be restrained by an order 
of this court from instituting suit against 
the defendants, or, where they have al- 
ready instituted suits, from fuither prose- 
cuting the same. 3. That a receiver be ap- 
pointed of all the property, assets, and ef- 
fects of the defendants, to hold and keep 
the same subject to the further orders of 
this court 4, That all the creditors of the 
defendants be required to prove their sev- 
ei-al debts, claims, and demands against 
the defendants, in accordance with an order 
to be herein made by this court 5. That 
all the property of the defendants and the 
chartered rights and priorities therefor be 
sold to foreclose the mortgage to the plain- 
tiff her^nbefore set forth and to bar the 
equity of redemption of all persons whom- 
soever, at such time and place as may here- 



after be directed by this court 6. That the 
defendants may be adjudged to pay any de- 
ficiency that may remain due to this plain- 
tiff after applying all the proceeds of said 
sale applicable thereto. 7. That this court 
will make such other and further orders in 
the premises as may from time to time be 
necessary for the protection of the rights 
and interests of the plaintiff, and to pre- 
serve the rights of all creditors of the de- 
fendants and such as to equity and justice 
may appertain." 

The injunction asked for was granted, and a 
further order entered as follows: "That John 
T. Green be appointed referee, with direc- 
tions, by public advertisement for three 
months in one or more gazettes of this state, 
New York, and such other places as he may 
think proper, to call in the creditors of the 
said Greenville & Columbia Railroad Com- 
pany to make proof before him of their 
several and respective claims, with liberty 
to the Greenville «& Columbia Railroad or 
other parties to reply to such proof; that the 
said referee shall also take testimony as to 
the liens set up against the said company, 
their order of priority, and the amoimt re- 
spectively secured by such liens, with liberty 
to the said Greenville & Columbia Railroad 
Company or other parties to be beard in re- 
lation to the same; that the said referee 
make Ms report in all matters now referred, 
with leave also to consider and report any 
special matter which may come before him," 

Tbe plaintiff in this action was not named 
as a defendant in the suit instituted by the 
state, and has not been sei-ved with process 
therein. He has not appeared or presented 
his claim before the referee, neither has any 
receiver been appointed in that action. So 
far as anything appears in the case, the rail- 
road company is still in the possession and 
enjoyment of all its property. The mere pend- 
ency of a suit to which a person may be 
made a party, but has not been, is certainly 
no bar to an action by him in another court, 
to enforce his own rights. An injunction 
binds no one except a party to the suit in 
which it has been granted, who has been 
actually subjected to the jurisdiction of the 
court, either by service of process or volun- 
tary appearance. If the action relates to 
property, which the court has taken into its 
possession, it may protect its possession by 
appropriate orders, but it cannot operate 
upon tbe person of the owner until he has 
in some form been brought within its juris- 
diction. An injunction acts upon persons, 
and not upon property except through per- 
sons. In this action. Parsons does not seek 
to subject the property of the company. His 
only object is to reduce his debt to judg- 
ment For this purpose he has brought the 
company into comrt His judgment when 
obtained will only bind the company and 
those who are boimd by its acts. The rights 
of no other parties will be affected. Being 
a citizen of the state of New Yor^:, and the 
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railroad company a citizen of the. state of 
South Carolina, he had the right to sue in 
the courts of the United States. Neither 
the state nor the company could deprive 
him of this right by any act of their own. 
■This court has obtained jurisdiction of both 
the company and himself. We can therefore 
proceed to adjudicate between them. As no 
defence is made upon the merits, Parsons 
is entitled to his judgment for the amount 
of his claim. It will be time enough to con- 
sider how he can reach any portion of the 
property involved in the litigation pending 
in the state court for the purpose of sub- 
jecting it to the payment of his judgment, 
when he attempts to do so. 



Case No. 10,777. 

PAESONS et al. v. HOWARD et al. 

[2 Woods, 1.] 1 

Oircuit Court, D. Louisiana, Nov., 1873. 

"Equity — Suit fob Demand Doe Partkekship— 

Neoessabt Partees— Citizenship and 

Jdrisdiction. 

1. In a suit in equity for a demand due to a 
partnership, all the partners must be joined ei- 
ther as complainants or defendants. They are 
not merely proper but necessary parties, 

[Cited in Summerlin v. Fronteriza Silver Min. 
& Milling Co., 41 Fed. 235.] 

2. The United States courts have no power to 
effect a constructive service of process on non- 
residents. If nonresidents are necessary par- 
ties, unless they voluntarily appear, the suit 
cannot be maintained in the federal courts. If 
they do appear as defendants and are citizens of 
the same state with the complainants, the court 
is ousted of jurisdiction.2 

[Cited in Boston Blec. Co. v. Electric Gas 
Lighting Co., 23 Fed. 8.39; Romaine v. 
Union Ins. Co.. 28 Fed. 639.] 

3. Semble, that a suit against partners may be 
brought in a federal court although some of 
them may not be found within the jurisdiction of 
the coTWt. 

In equity. The bill in this case stated 
in substance that the complainants together 
with some of the defendants and certain oth- 
■er persons whose names appeared in the bill, 
and who were citizens of the same state 
(New York) with the complainants, were as- 
sociated together in the lottery business, be- 
ing proprietors of several lottery grants from 
various states; and that to faciUtate the 
husiness and avoid conflict of interest, they 
had put the entire business into the hands of 
■certain trustees (including two of the de- 
fendants), and that it was carried on in va- 
rious states by these trustees under the name 
of O. H. Murray & Co., the several asso- 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 

2 By a late statute absent defendants may be 
cited by an order of publication when the suit 
is brought to enforce a legal or equitable claim 
or lien on real or personal property within "the 
district. See Act June 1, 1872 [IT Stat. 198]; 
-Rev. St § 738. 



elates being interested in certain shares and 
proportions. Among the terms of the en- 
gagement and trust, under which the busi- 
ness was conducted, was one, that if any of 
the associates should at any time acquire 
any other lottery grants or privileges, the 
same should be transferred to the trustees as 
part of the common stock. Monthly settle- 
ments and dividends of profits were to be 
made. Howard, one of the defendants, was 
agent of the concern in New Orleans. The 
bill complained that he and other defend- 
ants, and also some of the associates not 
made defendants, on account of their resi- 
dence as above stated, procured a charter 
from the state of Louisiana, conferring the 
exclusive right to draw lotteries; and then 
took a contract from that corporation to car- 
ry on the business and perform its obligations 
to the state; and that they excluded the com- 
plainants and other associates in the original 
combination from all participation in the 
profits of this business. O^e bill prayed that 
the defendants might be declared trustees for 
the original concern, and might account for 
all profits made, and for a sale of the busi- 
ness, division of proceeds, and a temporary 
injunction. Among the allegations made, 
was one, that the defendants used the fimds 
of O. H. Murray & Co., in establishing the 
separate business in Louisiana. One of the 
complainants, Parsons, died, and certain per- 
sons claiming to be his representatives filed 
a bin of revivor. The defendants demurred 
to the original bill, and filed a plea to the 
bill of revivor. The other facts material to 
the understanding of the case will be found 
stated in the opinion. 

James Emott, for complainants. 
E. C. Billings and A. de B. Hughes, for de- 
fendants. 

BRADLEY, Circuit Justice. The plea to 
the bill of revivor in this case is good, if true, 
and if the suit proceeds farther, the com- 
plainants must reply to it, and proceed to 
proofs. I observe that the only allegation 
in the bill of revivor is, that the complainants 
therein have obtained letters of executorship 
on the estate of Reuben Parsons, deceased, 
without specifying any last will, any state 
or place, or court, in which the letters were 
issued. This is extremely informal. All 
these particulars should have been stated, so 
that the court could see that the complain- 
ants were fully entitied to be substituted in 
the place of Parsons. Letters testamentai*y, 
issued in New York, have no efficacy in 
Louisiana, unless the laws of the latter state 
make provision to that efEect. The demurrer 
to the original biU states as causes of objec- 
tion, want of parties, multifariousness, im- 
morality of the transactions on which the 
prayer for relief is founded, and geneiul 
want of equity. The substantive charge of 
the bill is, that the defendants, together with 
Zachariah E. Simmons and John A. Morris, 
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are carrying on a lucrative lottery business 
in New Orleans, and in the state of Louis- 
iana, and appropriating the profits to their 
own use, whilst in equity the complainants 
and certain other persons are entitled to a 
share of said business, of which the defend- 
ants, together with Simmons and Morris, un- 
justly deprive them; and the reUef sought 
is an account of the profits of the said busi- 
ness, a declai'ation that the defendants are 
trustees for the complainants, and the other 
parties really interested, and a sale of the 
whole property and business and division of 
the proceeds. The ground on which this 
claim is based is, that Murray, one of the 
defendants, and Simmons and Morris, were 
formerly associated in the lottery business 
with the complainants and other i)ersons, 
jointly as partners in a firm, whose style was 
generally 0. H. Murray & Co., under an ar- 
rangement which commenced September 1, 
1863, to last for ten years, by which the par- 
ties to the arrangement, having transferred 
all their interest in the lottery business, and 
grants to trustees (Simmons, Murray and Da- 
vis), for the purpose of being carried on by 
them for the mutual bendfit of the proprie- 
tors, agreed to do the same with any other 
lottery grants, or interests therein, which 
they might severally acquire, under penalty 
of forfeiting the interest they already pos- 
sessed in the joint business— the object of 
the assignments and trust being declared to 
be the avoiding of conflict of interest between 
the parties and the advantages of a consolida- 
tion and joint control of the whole business. 
The complainants were not originally par- 
ties to this arrangement; but in December, 
1867, they became parties thereto, by the pur- 
chase with others of certain of the shares, 
and in January, 1868, they became further 
interested by consolidating certain lottery in- 
terests of themselves and others with the 
said lottery business of the associates. The 
whole concern' then consisted of one hundred 
and fifteen shares, of which the complain- 
ants owned two and a half shares. Tne de- 
fendant Howard wias not an associate,- but 
was the agent of the concern in New Or- 
leans. 

The gravamen of complaint is, that in the 
summer of 1868, whilst the business was 
thus carried on jointly, the defendants, How- 
ard and Murray, with Zachariah B. Sim- 
mons, John A. Morris and other parties con- 
cerned and interested in the said business, 
procured from the legislature of Louisiana 
an exclusive lottery grant in the shape of a 
legislative act under which a corporation, 
called the Louisiana State Lottery Company, 
was organized by them and a contract made 
with that corporation for carrying on the 
lottery business in Louisiana, and that the 
funds of the joint concern of C. H. Murray 
& Go. were used by them in procuring said 
grant, and establishing said business, and 
that by this contrivance they have monop- 
olized the lottery business in that state and I 



excluded the complainants and their other 
associates from all participation therein. 
This is the business which the complainants- 
claim as in equity belonging to the joint con- 
cern of C. H. Murray & Co., and for the pro- 
ceeds of which they seek an account and set- 
tlement The biU states that Morris, Sim- 
mons, Wm. F. Simmons, Wm. C. Prance, 
Eenj. Wood and Henry Cotton are not made 
parties, because they are citizens of the same 
state with the complainants. 

Conceding as I am inclined to do, that if 
the facts, stated in the bill are true, the claim 
is well founded and free from the taint of 
immorality, and that there is no ground for 
the charge of multifariousness, a question of 
much gravity stiH remains in reference to the 
alleged want of proper parties. I do not 
perceive any reason for making the Louis- 
iana State Lottery Company a party. Noth- 
ing is demanded of it, and no charges of mis- 
conduct are made against it. It is no con- 
cern of the coi-poration that its stockholders 
are responsible to third parties for dividends 
and profits received. It has nothing to do- 
with their controversies, imless in some way 
involved therein as a corporate body. Much 
less is the corporation concerned in the re- 
sponsibility under which its contractors or 
agents may have brought themselves in refer- 
ence to third parties. As to Simmons and 
Morris, regarded as jointly guilty with the- 
defendants, it is sufficient to say that a 
breach of trust or an act of bad faith, like- 
a tort at common law, renders the parties,^ 
severally as well as jointly, liable as tort- 
feasors or breakers of trust; therefore they 
are not necessary parties. There is more- 
force in the objection that the other asso- 
ciates and copartners of the complainants, in- 
terested in the same manner as they, are- 
not made parties. If this were the case of an 
orduiary bill for the settlement of partner- 
ship accounts, it Is clear that all the partners- 
would be necessary parties, because each has 
not only an interest in the general balance- 
according to his share in the concern, but 
has an equitable lien for all advances made 
by him in its behalf, and is liable in equity 
as a partner for the advances made by the- 
others; so that no settlement could be made 
without the actual or constructive presence- 
of all. Hence all must be made parties; and 
if any of them are nonresidents, process must 
nevertheless be issued; and in the old Eng- 
lish practice, certain forms had to be ob- 
served (terminating in the commission of re- 
bellion) before the case could be heard. See- 
DanieU, Ch. Prac. 1253. 

In this country, constructive service by 
publication is generally prescribed and al- 
lowed; but as it has been held that the fed- 
eral courts have no means of effecting con- 
structive service, such cases cannot be- 
brought in them, unless the nonresident de- 
fendants voluntarily appear; and not even 
then, if they are citizens of the same state- 
with the complainants. The present case, it 
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Is true. Is not tMt of the settlement of a part- 
nership concern. The bill seeks to make the 
defendants account for .property in their 
hands, alleged to be partnership property, 
and make them trustees for the copartner- 
ship in respect thereof. The suit is brought, 
therefore, for the equal benefit of all the co- 
partners who are not implicated in the trans- 
actions complained of. Tbe fact that some 
of the defendants are copartners does not di- 
vest it of the character of a joint partner- 
ship demand. If the firm had held a mort- 
gage on the lands of some of the partners for 
money lent, the complainants could as well 
have filed a bill to foreclose that mortgage, 
without making the other partners parties, 
as to file this bill. They do not even allege 
that they file it on behalf of themselves and 
the other partners, which, perhaps, they 
might do if the number were so great as to 
render it impracticable that all should be 
joined. It Is simply the case of one or two 
partners suing alone for a partnership de- 
mand without joining the other partners. To 
this, the defendants bave a right to object; 
for if these complainants can maintain this 
suit, the other partners similarly interested 
might maintain similar suits in other courts, 
for the recovery of the same demand. The 
excuse given, that to make the others parties 
would oust the court of jurisdiction, is not 
sufficient That consequence cannot make it 
regular to proceed without them. That only 
proves that this court is not the proper tri- 
bunal to settle the controversy. 'If it be once 
settled that the other partners are not mere- 
ly proper but necessary parties, the complain- 
ants cannot set up the limited jurisdiction of 
the court for not making tbem such. If, like 
legatees and distributees of a deceased per- 
son's estate, they were entitled to an aliquot 
, share of the moneys sought to be recovered, 
irrespective of the shares and accounts of 
their colegatees or cosuccessors; or, in the 
language of the common law, if they were 
tenants in common as contradistinguished 
from joint tenants, or if their titles were 
boQi joint and several, they might with more 
reason be entitled to sue alone for their ali- 
quot share, although an accounting might 
be necessary to ascertain the amount due. 
But the moneys sought to be recovered in 
this case are confessedly partnership moneys, 
and the complainants pray that they may be 
accounted for as such, and paid into the com- 
mon partnership fund. In this state of 
things, it is evident that all the other part- 
ners are equally interested in the suit with, 
the complainants themselves, and are virtual- 
ly parties to it whether made such or not; 
and as no sufficientexcuse is alleged for not 
joining therein, the bill is necessarily de- 
fective. The ca^e Is essentially difEerent 
from that of a suit brought against partners. 
In that case, as all are jointly liable in solido, 
or, according to the civil law, each is liable 
only for his virile share, a suit could prob- 
ably be sustained against some of the part- 
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ners, thougb the others could not be foxmd 
within this jurisdiction. The demurrer mus£ 
be allowed, with costs. 
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PAESONS V. HUNTER. 

[2 Sumn. 419.] i 

Circuit Court, D. New Hampshire. Oct. Term, 
1836. 

Action fou Penalty — Limitatioss — Consular 
ACT OP 1803. 

1. Under Consular Act 1803, c. 62, § 2 [2 
Story's Laws, 884; 2 Stat. 203, c. 9], the penal- 
ty of $500 for not depositing the ship's register 
with the consul, on arrival in a foreign^ port, 
must be sued for within two years, the limita- 
tion prescribed by Act 1790, c. 36, § 31 [1 Story's 
Laws, 90; 1 Stat 119, c. 9], it not being a rev- 
enue law within the meaning of Act 1804, c. 40, 
§ 3 [2 Story's Laws, 941; 2 Stat 290]. 

■ [Cited in U. S. v.. Sis Fermenting Tubs, Case 
No. 16,296.] 

2. Semble, that an information does not lie for 
such penalty; but an action of debt ^^ the name 
of the consul is the proper remedy. 

[Cited in Walsh v.' U. S., Case 'No. 17,116; 
Gould V. Staples, 9 Fed. 161.] 

3. Semble, that any voluntary arrival in a for- 
eign port in the course of the voyage, although 
for advices only, and not the port of final des- 
tination, is within the purview of the act. 

[Cited in Passenger Cases, 7 How. (48 U. S.) 
537; Harrison v. Vose, 9 How. (50 U. S.) 
384.] 

[Error to the district court of the United 
States for the district of New Hampshire.] 

Information for the penalty of §500 for not 
depositing the ship's register, &c with the 
consul of the United States, on arrival In a 
foreign port contrary to Consular Act Feb. 28, 
1803, c. 62, § 2 [2 Story's Laws, 884; 2 Stat 
203, e. 9]. The parties in the district court 
of New Hampshire, agreed to the following 
statement of facts: That Bobert R. Hunter, 
Esq., is the lawful accredited American con- 
sul, resident at the port of Cowes, in the Isle 
of Wight, and the dependencies thereof. That 
the said Isle of Wight is a foreign port 
That the said Isaac D. Parsons was, on the 
5th day of Angust, A. D. 1832, master of a 
certain ship, called the Olive and Eliza. That 
the sfdd ship then belonged, and was owned 
by citizens of the United States. That the 
said Parsons sailed the ship to Matanzas, in 
the island of Cuba, whence he took in a car- 
go of sugars, consigned to a certain mercan- 
tile house in the city of London, in the United 
Kingdom of Great Britain and Ireland. That 
as he was directed by his consignees at the 
city of London, the 7th day of August A. D. 
1832, on his way from Matanzas to the city 
of London, touched at Cowes, in the Isle 6f 
Wight aforesaid for advices, that he neglect- 
ed to deposit the register of the said ship, 
with the American consul at that place. That 
this was not but that London was, his port 
of destination. That he touched at the port 
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_ of Cowes merely for adyices, and for no otlier 
'cause. That he made no entry at the last 
mentioned port. That he arrived in the har- 
bor thereof on Sunday morning, the 7th day 
of August aforesaid, and left the said port 
for London on Monday morning, the Sth day 
of the said August; at which last place, he ar- 
rived in safety, made a legal report and en- 
try at the custom house of the said city of 
London, and deposited the register of the 
said ship Olive and Eliza, with Mr. Aspin- 
wall, the American consul, at the port of 
London aforesaid, which said register re- 
mained with the said consul, till he obtained 
a clearance of the said ship at the said cus- 
tom house, for her return to the United States 
aforesaid. If the court, upon the above state- 
ment of facts, shall be of opinion, that the 
said Isaac has incurred the penalty mention- 
ed in the said information, then judgment 
shall be rendered against the said Parsons, 
for the sum of five hundred dollars and costs 
—otherwise the United States shall become 
nonsuit. Upon these facts, the district court 
^ave judgment for the penalty, in favor of the 
United States [ease unreported]; and upon 
that judgment, the present writ of error was 
■ brought by the original defendant 
C. B. Goodrich, for plaintiff in error. 
Mr. Hale, Dist. Atty., for defendant in er- 
ror. 

STORY, Circuit Justice. Act 1S03, c. 62, § 
2 [2 Story's Laws, 884; 2 Stat 203, c. 9], 
makes it the duty of every master of a ship, 
belonging to citizens of the United States, "on 
his arrival at a foreign port, to deposit his 
register, sea-letter and mediterranean pass- 
port," with the consul at such port if any 
there be; and in case of refusal or neglect 
of the master to deposit such papers, he is 
"to forfeit and pay five hundred dollars, to be 
recovered by the said consul, &c. in his own 
name, for the benefit of the United States, in 
^ny coiurt of competent jurisdiction." There 
is no question, but that an action of debt in 
the name of the consul would lie for the re- 
>covery of the penalty. But the present Is an 
information of debt, in which the district at- 
:tomey "comes into court and in the name of 
Robert P. Hunter, consul of the United States 
for the port of Cowes, Isle of Wight and the 
•dependencies thereof, who sues for tiie bene- 
fit of the United States, gives the court to 
' understand, &c." And one of the questions 
raised upon this writ of error is, whether an 
information in such a form lies in this case. 

Upon the more general question presented 
.by the facts, I own that I have felt no incon- 
siderable doubt and difficulty. It appears, 
that the ship voluntarily arrived at Cowes, 
iaving on board a cargo destined for London, 
^nd remained there for one whole day, and 
J±ien departed for London. The sole object of 
the touching at Cowes was for advices, and 
jio entry was made at the custom house there. 
The master did not deposit his register, &c. 
\with Hunter, the American consul at Cowes; 



and the question is, whether under such cix'- 
cumstances the forfeiture has been incurred. 
The statute in express terms declares, that 
every master of an American ship "on his 
an-ival at a foreigi^ port," shall deposit his 
papers; and if by this is meant a mere tech- 
nical arrival in a foreign port, it is not denied, 
that the penalty has been incurred. But the 
argument for the plaintiff in error is, that 
by "arrival" the statute does not mean a mere 
coming within the limits of a port, but a com- 
ing into the port for the lading or unlading 
of goods, or for other purposes of trade, and 
making an entry there; and that a mere 
touching at a port for advices or orders, or 
to ascertain the state of the market, is not 
an "arrival" in the sense of the statute. In 
support of the argument the case of Hopeful 
Tyler, Consul, v. John "White [unreported], 
before the district judge of Maine at Decem- 
ber term, 1834, has been cited; and it must 
be admitted, that the decision has been drawn 
up with great care and ability by that learn- 
ed judge, and is directly in point It is, 
however, encountered, on the present occa- 
sion, by the opposing opinion of my learned 
brother, the district judge of New Hampshire, 
who has not hesitated to declare, that when- 
ever the master of a ship voluntarily enters 
a foreign port, whether it be the port of final 
destination or not and anchors his ship, and 
there waits either a longer or a shorter time 
and for any purpose whatsoever, it is an ar- 
rival at a foreign port within the meaning of 
the statute.' 

That this latter opinion is In exact coinci- 
dence with the literal import of the terms of 
the statute will not be disputed; and the real 
difficulty in the ease Is to find in the language 
the just materials for a more liberal construc- 
tion, suited to the common exigencies of com- 
merce and navigation. There is no doubt, 
that the term "arrival" is sometimes used in 
our revenue and navigation laws in the com- 
mon sense of coming into a port, and some- 
times in the sense of coming into a port of 
entry or destination for particular objects 
connected with the voyage. No universal 
rule of construction, therefore, can be adopt- 
ed, which is applicable to all cases; and we 
must be governed mainly in the interpretation 
of the word by the particular context with 
which it stands connected. That was the 
view entertained by this court in the case of 
U. S. V. Shackford [Case No. 16,262]. But I 
think, I may say, that unless there be some- 
thing in the context, which deflects the word 
from its ordinary meaning, and shows a clear 
intention to use it in a more general or a more 
limited sense, the former ought to prevail. 
That the construction given to the statute by 
the judge of the district coiut of Maine is 
eminently calculated to facilitate the opera- 
tions of commerce and navigation I readily 
admit; and the reasons mrged by him are of 
great cogency to sustain his interpretation, 
that the term "arrival" means arrival at a 
voluntary port of destination for purpdses of 
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trade. But the difficulty is to find any such 
purposes either avowed or implied by the 
language of the statute. Cowes was a port 
of destination, though not of final destination. 
The arrival there was voluntary and inten- 
tional and constituted a terminus of the voy- 
age for the purpose of receiving or waiting 
for advices. Suppose the ship had remained 
there ten or twenty days, waiting for ad- 
vices, would the case havfe been without the 
statute? If the object of the statute is to 
ascertain the genuineness of the character of 
vessels professing to be American, or that 
they have at all times on board the proper 
American papers, that policy would be equal- 
ly promoted by recLuiring the production of 
the papers in all cases of a voluntary arrival. 
If the protection of all vessels, bearing the 
American flag, as such, on their arrival in 
foreign ports, be the object of the statute, 
whenever theh: title to protection is, or may 
be vouched by a public officer or consul, then 
It equally applies to every case of a voluntary 
arrival. But I do not profess to see, from 
' the terms of the act, what is the main policy, 
on which this particular provision is founded. 
The ease stands naked upon the dry terms of 
the section; and I feel great embarrassment 
in limiting those terms to an arrival in the 
foreign port for the purpose of trade. In 
. the view, however, which I take of the pres- 
ent case, it is not absolutely necessary to de- 
cide this question. 

The other question already suggested, 
whether this is a case, in which an informa- 
tion lies, is one, upon which I have far less 
difficulty. The statute has prescribed no 
form of action for the recovery of the pen- 
alty. An action of debt is the known, and 
usual remedy for penalties, when the suit is 
brought by a private person. An informa- 
tion of debt for a penalty doubtless lies in all 
cases, where the government sues for a pen- 
alty in whole or in part. But it is a preroga- 
tive remedy. I have not been able to find a 
single case, where, independent of some stat- 
ute provision, any information for a penalty 
has been brought or maintained by a private 
person in his own name alone. In Bacon's 
Abridgment (A), it is said that "where by 
many penal statutes the prosecution upon 
them is by the acts themselves limited to be 
by bill, plaint, information or indictment, 
there, without doubt, the prosecution may be 
by information, as well as by any other of 
these methods. Also of common right such 
an information, or an action in the nature' 
thereof, may be brought for offences against 
statutes, whether they be mentioned by such 
statxftes or not, unless other methods of pro- 
ceeding be particularly appointed, by which 
all others are impliedly excluded." See, also. 
Hawk, P. C. (by Garwood) c. 26, §§ 2, 17; 
Bae, Abr. "Actions Qui Tam," A; Com, Dig. 
"Action upon Statute," F, 1; Id. "Informa- 
tion," A, 3. To language so general, general 
verity only can, at most, be attributed. It 
is clear, that in cases of penal statutes, if the 
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whole or a part of the penalty is given to the 
crown, an information will lie. But there 
the king sues proprio jure, in his own name. 
That a private informer or other private per- 
son miy sue by information "of common 
right" for a penalty, independent of any stat- 
ute authority, requires some authority to 
support it. Mr. Justice Blackstone (4 Bl. 
Comm. 308) says: "Informations are of two 
sorts, those, which are partly at the suit of 
the king and partly at that of a subject; and 
secondly, such as are only in the name of the 
king. The former are usually brought upon 
penal statutes, which inflict a penalty upon 
the conviction of the offender, one part to 
the use of the king, and another to the use 
of the informer." So that an information in 
the name of a private person alone seems not 
to have been deemed by that learned com- 
mentator to be a process known to the com- 
mon law. By St 18 Eliz. c. 5, § 1, it is pro- 
vided "that none shall be admitted or re- 
ceived to pursue against any person or per- 
sons upon a penal statute, but by way of in- 
formation or original action, and not other- 
wise;" which seems to authorize by implica- 
tion the suing by information on penal stat- 
utes generally. But this js merely by force 
of the statute. 

In the present case the suit is required to 
be brought exclusively in the name of the 
consul for the benefit of the United States. 
It is, therefore, to be treated as a private 
suit, and not as a prerogative suit. And I 
can perceive no ground, upon which the dis- 
trict attorney is es officio entitled to proceed 
by way of information in the name of the 
consul for the benefit of the United States. 
The consul must sue in his own name; and 
not tinder the protection of the district at- 
torney. But the ease need not be disposed 
of upon this point; for there is another ob- 
jection, which in my judgment is clearly fa- 
tal. Act 1780, c. 36, § 31 [1 Story's Laws, 90; 
1 Stat 119, c. 9], provides that "no person shall 
be prosecuted for any fine or forfeiture under 
any penal statute, unless the indictment or 
information for the same shall be found or 
instituted within two years from the time of 
committing the ofiEenee or incurring the fine 
or forfeiture." Act 1804, c, 40, § 3 [2 Story's 
Laws, 941; 2 Stat 290], provides that "any 
person or persons guilty of any crime arising 
under the revenue laws of the United States, 
or incurring any fine or forfeiture by breach- 
es of the said laws, may be prosecuted, &c., 
provided the indictment or information be 
found at any time within five years after 
committing the offence, or incurring the fine 
or forfeiture." It appears to me, that tlie 
act, on which the present information is 
founded, is in no just sense a revenue law; 
and, therefore, if the present information be 
maintainable at all, it can be so only, If 
brought within two years after the penalty 
was incurred. The statement of facts finds 
the ofiEenee was committed, if at all, between 
the 5th and 7th day of August 1832. The 
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information was not filed until tlie March 
term of the district court, 1835; so tliat the 
two years had then fully elapsed. In suits 
on penal statutes, the statute of limitations 
need not be pleaded; but may be tafcen ad- 
vantage of under the general issue. Bull. N. 
P. 195. A fortiori, it constitutes a good bar 
upon a statement of facts agreed by the par- 
ties, when the facts establish, that no suit 
lies from the lapse of time. 

Upon this last ground the judgment must 
be reversed; but without costs. I am au- 
thorized to say, that the point as to the stat- 
ute of limitations was not made before th'e 
district judge; and that the point, whether 
an information would lie was considered 
doubtful by him; and that he yielded his 
opinion to the suggestion, that it was the 
usual form of the suit in Massachusetts. 
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PARSONS et al. v. LYMAN et al. 
[4 Blatchf. 432.] i 

Circuit Court, D. Connecticut April, 1860. 
Co-Plaixtiffs in Eqditt— AdversJ^Intekests, 

Persons having adverse and conflicting inter- 
ests cannot be joined as co-plaintiffs, in a suit in 
equity. 

[Cited in Bland v. Fleeman, 29 Fed. 671.] 

This was a bill in equity for the construc- 
tion of "the will of the late Samuel Parsons, 
of Durham, Connecticut, and for an account. 
The defendants [David Lyman and others] 
were trustees and executors under the will, 
Lyman being the active trustee. The ti'ustees 
had discretionary powers as to the amounts 
to be paid, under certain limitations, to the 
legatees. An answer was filed, setting up, 
among other things, that two of the plain- 
tiffs had infant children, who were interested 
in the determination of the questions involv- 
ed in the suit, and had not been made parties 
to the suit A motion was now made by the 
plaintiffs [Joseph H, Parsons and others], 
to insert the names of the infants, by 
prochein ami, as co-plaintiffs. The motion 
was opposed by the defendant Lyman. 

Henry Dutton, for plaintiffs. 
Roger S. Baldwin, for defendants. 

SHIPMAN, District Judge. The only ques- 
tipn presented for the determination of the 
court, in the present stage of this case, arises 
on the motion of the next friend of William 
Stanley, Junior, and Samuel Parsons, Junior, 
infants, to amend the bill, by inserting their 
names as co-plaintiffs. The proposed amend- 
ment alleges, that William Stanley, Junior, is 
the son of AVilliam Stanley and Catherine A., 
his wife, two of the plaintiffs, and that Sam- 
uel Parsons, Junior, is the son of Samuel Par- 
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sons, another of the plaintiffs. The proposed 
amendment is objected to by the defendant 
Lyman. 

By an examination of the plaintiffs' bill, 
and the will of Samuel Parsons, deceased, a 
copy of which is thereto annexed, it is clear, 
that William Stanley, Junior, and Samuel Par- 
sons, Junior, have or may have interests in- 
volved ia the determination of questions pre- 
sented by the bill, direcUy at variance with 
those of the present plaintiffs. Should the 
amendment be allowed, the bill would then 
present the case of a joinder of co-plaintiffs 
having adverse and conflicting interests. 

It is believed to be a well settied rule of 
proceeding in equity, that the interests of 
plaintiffs should be consistent, although it 
is immaterial whether the interests of de- 
fendants are or are not in conflict with 
each other. Chancellor Walworth, in Grant 
V. Van Schoonhoven, 9 Paige, 255, remariis, 
that "persons having adverse and conflict- 
ing interests in reference to the subject-mat- 
ter of the litigation, ought not to join as com- 
plainants in the same suit;" and he held, in * 
that case, which was a bill brought in the 
name of husband and wife, as complainants, 
against their infant children, to set aside a 
conveyance of property to trustees for the 
separate use of the wife and children, that 
the wife was improperly joined as co-plain- 
tiff, and should have been made a defendant 

In the present case, the interest of the in- 
fants whose names it is proposed to insert aa 
co-plaintiffs, ^is to have the fund remaining in 
the hands of the trustees or executors, from 
time to time, as large as possible, so that, in 
the event of the death of their parents, before 
the final determination of the trust, leaving 
them surviving, the sums they would be en- 
titled to receive from the estate of their 
grandfather would be proportionably large. 
On the other hand, the present plaintiffs are 
seeking to diminish the funds that may be 
in the hands of the executors from time to 
time, and, consequently, to diminish the 
amount which, in the event of their death, 
the surviving children would be entitled to 
receive from the estate of the testator. The 
interests of the parents ai-e, therefore, in the 
eye of the law, adverse to those of their chil- 
dren, and these conflicting interests would be 
presented for adjudication in this bill, if 
amended as proposed. 

In the case of Saumarez v. Saumarez, 4 
Mylne & C. 331, the testator gave and be- 
queathed to his son, Richard Saumarez, (who 
was his heir at law,) his freehold estate Ln 
Dorsetshire, and directed that the residue 
of the property which he might leave lit his 
death, should be divided between that son 
and his two sisters, in equal portions, with 
a provision that, whatever portion might 
devolve to him should be placed in the names 
of trustees, and the interest be paid to him 
during his life, and that, after his death, his 
share should be divided between his children, 
and placed in the names of ti'ustees, with a 
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•discretionary power to employ a portioa of 
tlie capital for their advancement^ and, on 
the children respectively attaining the age 
of twenty-five years, their shares to be trans- 
ferred to them. Should the son die without 
issue, the whole of his portion was to devolve 
to his two sisters, during their life, and, after 
their death, to their children- A biU was 
filed by the testator's son and heir at law, 
Richard Saumarez, and his wife, and their 
infant children, as co-plaintiffs, against the 
executors of the will and the testator's widow 
and younger children, (including his two 
daughters.) and the husbands and issue of 
the two daughters. The bill prayed, that the 
trusts of the will might be performed, and 
the rights of all parties under it be declared 
and secured. Oa the hearing before the 
master of the rolls, and on "appeal before the 
lord chancellor. It was claimed by the coun- 
sel for the plaintiffs, that, under the will, 
Eichard Saumarez took a fee simple in the 
Dorsetshire estate, or, if not, it remained un- 
disposed of and he took It as heir at law. 
On the other hand, it was insisted by the 
defendants, that he took only a life estate, 
and that the reversion passed under the re- 
siduaiy clause. Of course, the interests of 
Richard Saumarez's children were adverse 
to his, for, if the claim of their father was 
sustained, the amount they would be entitled 
to receive from the grandfather's estate 
would be diminished to the extent of the 
value of the reversion of the Dorsetshire es- 
tate. And, although no notice seems to have 
been taken by the counsel, before the mas- 
ter of the rolls, of the peculiarity of the bill, 
yet, on hearing of the case on appeal, the 
lord chancellor (Lord Cottenham) said: "As 
the present record is framed, it would be 
quite irregular to make any adjudication on 
the point raised by the appeal, the interests 
of the appellant's children, who joined with 
him, as co-plaintiffs, in the suit, being direct- 
ly at variance with his own." The result 
was, that so much of the proceedings, as 
involved the conflicting interests of the father 
and children was struck out, and a new bill 
was brought, in which the parties were prop- 
erly arranged, the plaintiffs having consist- 
ent interests. See, also. Bill v. Cureton, 2 
Mylne & K. 503. 

It is clear, then, that, to allow this amend- 
ment to the bill, as it now stands, would 
make the bill irregular on its face, and ren- 
der any adjudication upon some of the most 
important questions presented by it im- 
proper. 

There are other difficulties in the way of 
the joinder. In the same bill, of co-plaintiffs 
having conflicting interests, especially touch- 
ing the power of one co-plaintiff to appeal 
from a decree in favor of the other. But these 
it is unnecessary to discuss. 

The motion to amend in the particular 
specified must, therefore, be denied, 

[For a motion to dismiss the bill for want of 
jurisdiction, see Case No, 10.780.] 
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CoNooBKENT JoBiSDicTiox— -Court Fikst Taking 
JuRisDicTios — Devise in Tbcst to ExecdtOr — 
Courts of Probate ik Connecticut — Equity 
Powers op Fedebai, Courts. 

1. Where the jurisdiction of courts over a sub- 
ject matter is concurrent, that tribunal which is 
first in possession of jurisdiction exercises it, to 
the exclusion of all others. 

[Cited in Wilmer v. Atlanta & Richmond Air- 
Line Ry. Co., Case No. 17,775; Bruce v. 
Manchester & K. R. R., 19 Fed. 344; Rein- 
aeh V. Atlanta & G. W. R. Co., 58 Fed. 44.] 

2. Where a will appointed an executor and 
created a' trust by saying, "I devise and be- 
queath to my executor herein named, in trust" 
certain property: Held, that the relation of the 
executor to the trust estate, as trustee, was the 
same as if he had not been named executor in 
the will, and as if the property had been devised 
and bequeathed to him in trusi^ by his individual 
name. 

[Cited in Pomroy v. Lewis, 14 R. I. 352.] 

3. The nature and extent of the jurisdiction 
of the courts of probate of the state of Connecti- 
cut over the accounts of a testamentary trustee, 
considered. 

4. Such courts have control over all matters 
that properly pertain to probate tribunals, but a 
general grant of jurisdiction to them of all mat- 
ters properly cognizable by such tribunals, does 
not embrace all the powers and duties of execu- 
tors as such, or the dealings of testamentary 
trustees. 

5. Such courts have no jurisdiction, by statute, 
over the administration of testamentary trusts, 
or over the settlement of the accounts of such 
trustees, or over any controversy between, a 
trustee and a cestui que trust, pertaining thereto. 

6. The equity powers of the courts of the 
United States cannot be abridged by state legis- 
lation. 

7. A controversy between a cestui que trust 
and his trustee, touching the accounts of the lat- 
ter for services and disbursements in the man- 
agement of the trust, belongs peculiarly to a 
court of equity. 

8. The settlement, by a probate court, of the 
accounts of a testamentary trustee, must, in or- 
der to bind the cestui que trust, be made upon 
due previous notice to him of the time and place 
of settlement 

This was a motion, founded on bill and an- 
swer, in a suit in equity [by Joseph H. Par- 
sons and others against David Lyman and 
others], to dismiss the bill for want of ju- 
risdiction in the court to entertain ■ the suit 
[Prior to this a motion had been made to 
have the names of certahi infants interested 
in the suit and who had not- been made par- 
ties to it, inserted in the bill. The motion 
was denied. Case No. 10,779.] 

SHIPMAN, District Judge. ' On the 24th 
of October, 1848, Samuel Parsons, of Dur- 
ham, in the state of Connecticut, died, leav- 
ing a large estate, and a last will and testa- 
ment. By this will the defendants in this 
bill were appointed his executors. They 

1 [Reported by Hon. ^amuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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qualified and proceeded to settle the estate 
in the court of probate for the district of 
MiddletowD, that tribunal, under the law of 
Connecticut, having exclusive original juris- 
diction thereof. The settlement of the estate, 
so far as that court had exclusive jurisdiction, 
was substantially completed on the 20th of 
November, 1849, by the adjustment of the 
executors' accounts, after due notice of the 
time and place of hearing, to all parties intei-- 
ested, according to law. But the connection 
of the defendants with the property left by 
the deceased and disposed of by his will, did 
not terminate with the settlement of the es- 
tate, as a mere testate estate in the appropri- 
ate tribunal, for they were not only appointed 
executors by the will, with the usual powers 
of executors, but, by the instrument itself, they 
were made special trustees of a large portion 
of the property. After providing for his wid- 
ow, and disposing of a single article of per- 
sonal property by way of bequest to a daugh- 
ter, the will provides as follows: "All the 
rest, residue, and remainder of my estate, 
real and personal, of every nature and de- 
scription, that shall belong to me, or to which 
I shall be In any way or manner entitled, at 
law or in equity, at the time of my decease, 
subject to the foregoing provision for my 
said wife, I give, devise, and bequeath to 
my executors hereinafter named, and to their 
heirs, executors, administrators, and assigns, 
in trust." Then follow various provisions 
defining the trust (which was for the benefit 
of the testator's children and their heirs), di- 
recting as to its execution, and conferring, In 
particular instances, discretionary powers up- 
on the trustees as to the amounts to be paid 
to the cestuis que trust from time to time. 
It will be seen, from this statement, that the 
defendants sustained two relations to the 
will and the estate of the deceased, namely, 
that of executors, and that of trustees. As 
executors it was their duty to prove the will, 
to give the requisite bond, with the aid of 
appraisers to prepare and file an inventory, 
to pay the funeral expenses and debts of the 
deceased, and the disbursements necessary 
in the progress of administration, and to per- 
form all that the law requires of those who 
administer on testate estates, including the 
final settlement of their accoimts in tho court 
whore all their proceedings were had. All 
these duties the defendants, as executors, 
performed, the last one being completed on 
the 20th of November, 1849, when their ac- 
counts as executors were adjusted, and sub- 
stantially closed. From that time to the pres- 
ent, they have continued to discharge their 
duties as trustees. For this latter service 
they have claimed compensation, and have 
deducted the same from the income of the 
estate in their hands. The will creating the 
trust e35)ressly provides, . that they shall be 
allowed a fair compensation for their serv- 
ices in the administration of the trust, and 
exempts them from giving bonds therefor, 
although, by the law of the state, they were 



required to, and did, give bonds for the faith- 
ful performance of their duties as executors. 
The present bill is brought in this court by 
the cestuis que trust, who are citizens of the 
state of New York, alleging, that the de- 
fendants, or one of them, David Lyman, up- 
on whom most of the care of the estate has 
fallen, have charged and retained, out of the 
trust funds, an unreasonable sum for such 
services, and praying an account The de- 
fendant Lyman has filed an answer, setting 
forth the will, and the various proceedings 
in the court of probate, showing the action of 
the defendants touching the estate, both as 
executors and trustees, and, upon the facts 
thus set up in the answer, the defendants 
move to dismiss the bill for want of jurisdic- 
tion. The objection to the jurisdiction of this 
cour6 must rest upon one of two groimds: 
Either, first, that the original jurisdiction of 
the court of probate for the district of Mid- 
dletown is exclusive over the subject matter 
of this controversy; or, second, that it is con- 
current with that of this courts and that the 
court of probate has already become possessed 
of the litigation by an adjudication thereon 
or by proceedings at present pending therein. 
If the probate court has adjudicated upon this 
controversy, then it is res judicata, the sub- 
ject of litigation is exhausted, and there is no 
jurisdiction left for this court to exercise. 
No appeal lies to it from the probate court, 
or from any other state tribunal; nor can it 
revise in any manner the doings of the local 
courts. If the controversy is pending in the 
court) of probate, the jurisdiction of this court 
equally fails, from the well-known rule that, 
where the jurisdiction of courts is concurrent 
over a subject matter, that tribunal which is 
first in possession of it exercises its jurisdic- 
tion to the exclusion of all others. 

The first question to determine is, whether 
the court of probate for the district of Mid- 
dletown has exclusive jurisdiction of the 
subject matter of this controversy; and, in 
deciding this point, it is not necessary to 
consider the question whether or not the 
circuit courts of the United States have con- 
current jurisdiction with the state probate 
courts over the accounts of executors and 
administrators. For, as already intimated, 
I hold that the relation of the defendants 
to this trust estate, as trustees, is the same 
as if they had not been named executors in 
the will, and the property had been devised 
and bequeathed to them in trust by their 
individual names. It would, of course, have 
been competent for the testator to confer 
this trust upon them by his will, and still 
name any other person as sole executor of 
the latter. In that case, there would have 
been no clashing of duties and powers, be- 
tween such executor and the trustees. The 
duties and powers of the latter would have 
begun where those of the former ended. 
And, although the defendants are appointed 
by the will to act in both capacities, this fact 
does not obliterate the distinction which the- 
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laT7 makes between tlie duties and powers 
that pertain to these respective offices. The 
defendants seem to haye properly recogniz- 
ed this distinction, by filing in the court of 
probate, since the settlement of their exec- 
utors' account, an annual account, at first 
voluntary, and, since 1853, in accordance 
with a statute of Connecticut relating solely 
to guardians of minors, conservators, and 
trustees of estates. We come, then, to con- 
sider what are the nature and extent of the 
jurisdiction of the courts of probate of Con- 
necticut over the accounts of these defe'nd- 
ants as trustees. These courts in Connecti- 
cut have always been considered as possess- 
ing only a limited jurisdiction. 1 Swift, Dig. 
606; Wattles y. Hyde, 9 Conn. 10, and cases 
there cited. The statute of Connecticut con- 
ferring jurisdiction upon these tribunals 
provides, that they "shall have cognizance of 
the probate of wills, the granting of admin- 
istration, the appointing and approving of 
guardians, and shall act in all testamentary 
matters, and every other matter in which it 
shall be legal and proper for a court of pro- 
bate to act, and shall have and exercise all 
the powers conferred on them by the act re- 
lating to the settlements of estates, by the 
law relating to guardians, the law relating to 
Idiots, lunatics, and spendthrifts, the law re- 
lating to escheats, and all other powers con- 
ferred on them by. law." This grant of ju- 
risdiction, in its general provisions, clearly 
gives to these courts control over all mat- 
ters that properly pertain to probate tri- 
bunals. But it does not necessarily include 
all matters that relate to the disposition of 
property under the directions given in a will. 
In Strong v. Strong, 8 Conn. 408, where real 
estate was given by will to the sons of the 
testator, "and he ordered it to be divided by 
his executors among them, and such exec- 
utors made a division and returned it to the 
court of probate, by which it was accepted 
and approved, on appeal from that decree, it 
was held, that the question whether the 
division was according to the will or not, 
was not a subject of probate cognizance, and, 
therefore, not within the appellate jurisdic- 
tion of the superior court The opinion in 
that case will be found instructive, as stat- 
ing the limitation of the powers of courts of 
probate, under the statutes of Connecticut, 
over the distribution of testate estates. There 
Is a distinction made by those statutes re- 
lating to distribution, between testate and 
intestate estates, but this distinction was de- 
rived from the English law, and is not a 
mere arbitrary one made for local conven- 
ience. Even in intestate estates, under the 
English system, equity had a concurrent ju- 
risdiction with the ordinary. "But equity 
has an exclusive cognizance of those cases 
In which there Is an executor, and the res- 
idue is undisposed of, for then the ex^utor 
is a trustee for the residue, and the ordinary 
cannot compel a distribution of it, because 
he cannot enforce the execution of a trust." 
18FED.0AS. — 80 



Williams, Ex'rs, p. 1783. In the case of 
Strong V. Strong; already cited, Peters, J., 
remarks: "Real estate is given by will, and 
•is ordered by the testator to be divided. 
Two persons are appointed to divide the 
same. They are both alive, and have not 
neglected or refused to make the division. 
Whether they have done right or wrong, or 
whether the division be according to the will 
or not, are not questions of probate cogni- 
zance." These remarks and citations are 
made to show that a general grant of juris- 
diction to courts of probate of all matters 
properly cognizable by such tribunals does 
not embrace all the powers and duties of ex- 
ecutors as such. Much less would it em- 
brace the dealings of testamentary trustees. 
"Courts of equity, from their inherent juris- 
diction, assumed, from the beginning, the ex- 
clusive control over trustees in the discharge 
of their duties, whether affecting real or per- 
sonal estate." Hill, Trustees, p. 42; Id. 
(Whart Ed.) p. 50. The statute of Coimect- 
ieut which I have already cited, embraces, 
in its enumeration of subjects committed to 
the probate courts, some that are peculiarly 
cognizable by courts of chancery generally, 
but it nowhere includes trustees of the char- 
acter of the defendants. True, it says that 
they "shall act in all testamentary and pro- 
bate mattere;" but I apprehend that the ad- 
ministration of a testamentary trust like the 
one before us is, strictly speaking, neither 
a testamentary nor a probate matter. A 
trust of this character, whether created by 
will or by deed, is to be administered in the 
same manner, and the trustees in either case 
are amenable to the courts of chancery. The- 
jurisdiction over such trusts and trustees- 
has peculiarly pertained to these courts- 
from the earliest time^, and an act with- 
drawing them from that jurisdiction must 
be plain and specific That jurisdiction wilE 
not be ousted by mere implication. I find 
nothing in the terms of the act in question 
which embraces these trusts, and, after a 
careful examination of the various statutes 
of Connecticut referred to in the act itself, 
and of those acts which directiy confer pow- 
ers on the court of probate, I find none giv- 
ing jurisdiction to that court, of the char- 
acter claimed by the defendants. There are 
several acts (Comp. St Conn. 1854 pp. 490, 
491) which empower these courts to remove 
and appoint trustees, but these special 
grants of power do not draw after them in- 
to these courts jurisdiction over the admin- 
istration of the trusts. 

But the defendants rely especially upon the 
act relating to guardians, trustees, and con- 
servators (Comp. St Conn. 1854, p. 283) which 
provides that such guardians, trustees, and 
conservators shall annually render their re- 
spective accounts to the court of probate for 
their respective districts, for the year next 
preceding the date of such accounts so ren- 
dered, and embrace therein a schedule of the 
estate, with various other particulars. The 
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same act also requires tliem to make oath to 
the adcounts so rendered. Now, it is not 
necessary to inquire, in this place, whether 
this act, in connection with others relating 
exclusively' to guardians of minors and con- 
servators, confers upon probate courts es- 
clTlsIve jurisdiction over the accounts of the 
latter two. I confine myself to the accounts 
of trustees of the character in question- 1 
have looked in vain through the statutes of 
Connecticut for any express power conferred 
on the courts of probate to settle the ac- 
<^ounts of such trustees, or to adjudicate up- 
on any controversy between the trustees 
and the cestuis que trust, pertaining there- 
to: There is no provision in tiie law requir- 
ing notice to be given to the parties interest- 
ed, of the time and place of such settlement, 
or of any hearing thereon, as is required in 
the case of the accounts of executors and 
administrators. It is quite true, that the act 
of 1854 (Comp. St. Conn. 1854, p. 492) speaks 
of thfe final "settlement of the account of 
any executor, administrator, or trustee," 
and requires them to make oath thereto. 
But this latter act clearly refers to a differ- 
ent class of persons from that referred to in 
the act of 1853, requiring annual accounts 
to be filed. It omits guardians of minors 
and conservators, and includes executors 
and administrators. It includes trustees, eo 
nomine, but not, as I think, trustees created 
by deed or will, and administering trusts of 
the character of the one before the court. It 
evidently refers to the trustees of insolvent 
estates assigned for the benefit of creditors, 
or in course of settlement under the act of 
ISoS for the relief of insolvent debtors. The 
principal object of the statute of 1854 was 
to require the parties accounting to make 
oath to their accounts. But testamentary 
trustees were already required to make oath 
to their annual accounts, by the' act of 1853, 
which imposes the duty of rendering them. 
Courts of probate are expressly authorized to 
call executors and administrators and trus- 
tees of assigned and insolvent estates to ac- 
count, and to proceed, on notice to all par- 
ties concerned, to final settlement. I con- 
elude, therefore, that no jurisdiction is giv- 
en to courts of probate over the settlement 
of the accounts of trustees of the character 
of the defendants. The terms "shall render," 
in the act of 1853, do not necessarily imply 
that the tribunal to whom the account is to 
be "rendered" shall have power to judicially 
settle it. The rendition and the settlement 
of an account are distinct matters. As Chan- 
cellor Walworth remarks, in Westervelt v. 
Gregg, 1 Barb. Ch. 469, 476, "the rendering 
of an account by an executor or administra- 
tor, and the settlement of that account after 
it has been rendered, are not one and the 
same proceeding, though the latter is fre- 
quently a mere continuation of the former 
proceeding." But, if it be assumed that the 
requirement of the act of 1853, compelling 
trustees to file their annual accounts in the 
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court of probate, draws after It the power 
enabling these courts to settle them, I ap- 
prehend that, so far as controversies be- 
tween citizens of another state and trustees 
who are citizens of this state, arising on 
these aceo.unts, are concerned, such jiurisdic- 
tion of the court of probate would only be 
concurrent with that of this court If the 
jurisdiction of the probate courts is mad^ 
by the statutes of the state, exclusive as 
against the other state tribunals, it by no 
means follows that it is exclusive as against 
this court. The equity powers of the courts 
of the United States cannot be abridged by 
state legislation. Though^ the jurisdiction of 
all matters properly cognizable by courts of 
chancery were to be confined, by the law of 
the state, to the court of probate, or to any 
other tribunal, the equitable jurisdiction of 
this court would remain untouched- If the 
controversy be between a citizen of another 
state and a citizen of this state, and exceeds 
five hundred dollars, exclusive of costs, and 
is properly cognizable by a court of chan- 
cery, under the general principles which reg- 
ulate equity jurisdiction, this covirt is fully 
empowered, by the constitution and laws of 
the United States to take cognizance of it 
The courts of the United States neither ex- 
ercise nor claim any probate jurisdiction. 
That jurisdiction belongs exclusively to the 
state tribunals. It is local and domestic in 
its character, and rightfi^ly belongs, where 
the federal constitution and laws have left 
it, with the local and domestic courts. But, 
over all matters of equity jurisdiction, prop- 
erly speaking, the federal courts, when the 
proper parties are before them, and the re- 
quired sum is in dispute, have original cog- 
nizance, concurrent with the courts of the 
several states. Nor can they be deprived of 
this jurisdiction or of any portion of it by 
its absorption, through state legislation, into 
any particular state tribunals, or by any at- 
tempted transfer of the subjects of litigation 
from one department of jurisprudence to an- 
other, such as the transmutation by statute 
of a subject-matter of equitable jurisdictioii 
into one of merely probate cognizance. That 
the controversy which arises on this bill and 
answer, between the cestuis que trust and 
their trustees, touching the accounts of the 
latter for services and disbursements in the 
management of the trust belongs, upon gen- 
eral and acknowledged principles, peculiarly 
to a court of chancery, requires no argu- 
ment or authority to prove. In this view of 
the case, this court would clearly have juris- 
diction of the controversy, so far as it re- 
lates to the accounts of the defendants 
which have not been rendered in the court 
of probate previous to the filing of this bill. 
It cannot with reason, be said, that the ren- 
dering to, and approval by, the court of pro- 
bate, of the annual accounts of these trus- 
tees, is a continuous accounting, and thus 
a perpetual lis pendens, in that tribunal* 
Each separate annual account is a distinct 
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matter, and eacli presentation to, and ap- 
proval by, the court of proliate is a separate 
proceeding. It follows, therefore, that this 
court has jurisdiction of the accounts of the 
defendants which have accrued since the 
rendition to the court of probate of their last 
'annual account next preceding the bringing 
of this bill. 

We come now to consider the question of 
jurisdiction, so far as it relates to the an- 
nual accounts of these trustees, which had 
been rendered to the court of probate prior 
to the commencement of this suit. I think 
that the probate court had no power to "set- 
tle" these accounts. In any judicial sense. 
fTo such power is expressly conferred upon 
it, and none, I thinic, ought to be inferred 
from the mere fact that the trustees are re- 
quired to render them in writing and under 
oath. There are cogent reasons why such a 
duty should be imposed on trustees. Their 
annual accounts, showing the apparent con- 
dition of the trust. «stat^ and the maimer in 
which it is managed by them, are thus put 
in possession of a public officer, and become 
a part of the files in his office, where they 
are open to the inspection of all concerned. 
The reason of the statute is, therefore, satis- 
fled, without attributing to it the intent to 
confer the power to judicially settle and ad- 
just the accounts, upon the courts of pro- 
bate. But; if it is insisted tliat, upon a com- 
parison of aU the statutes of this state relat- 
ing to trustees and trust estates, it is fairly 
to be inferred that this power is vested in the 
probate courts, then, I Hank, it must also be 
inferred, that it is to be exercised only on 
due notice to the parties interested. For, it 
was well said by Chief Justice Marshall, in 
The Mary, 9 Cranch [13 U- S.] 126, that "it 
is a principle of natural justice, of universal 
obligation, that, before the rights of an indi- 
vidual be bound by a judicial sentence, he 
shall have notice, either actual or implied, of 
the proceedings against him. When the pro- 
ceedings are against the person, notice is 
served personally or by publication; where 
they are in rem, notice is served upon the 
thing itself." I apprehend, that the settle- 
ment of the trustees' account fe not, properly 
spealong, a proceeding in rem. It is a pro- 
ceeding for the judicial adjustment of the 
charges for personal services and disburse- 
ments, of a person acting in a fiduciary ca- 
pacity. It is analogous to the settlement of 
the accounts of executors and administrators, 
where notice is expressly required by the 
statutes of Connecticut. And, if notice is 
required in case of the latter, where the 
whole settlement of the estate is peculiarly 
within the cognizance of the court of pro- 
bate, by the general principles of law regu- 
lating the jurisdiction of such tribunals, a 
fortiori should it be required in cases of spe- 
cial trust, created by vrill or deed, for the 
benefit of minors and married women, which 
the law and the courts regard with jealous 
solicitude. In a ease involving the necessity 



of commissioners on an Insolvent debtor's 
estate giving notice, as an indispensable pre- 
requisite to their exercise of jurisdiction* 
Judge Bissell, after remarking that the stat- 
ute required such notice, says: "But this 
conclusion, drawn from the statute, may be 
maintained on general principles. The judg- 
ment of a court of even general jurisdiction 
cannot aftect a person who had no notice to 
appear. As to him, the proceedings are 
coram non judice." Starr v. Scott, 8 Conn. 
480, 484. In Case v. Humphrey, 6 Conn. 130, 
139, Chief Justice Hosmer remarks: "The 
jurisdiction of a court, if it extend to the 
parties and subject matter, when legally be- 
fore it, can never be called into ^:ercise, un- 
less through the medium of a process com- 
plete in law and duly served; or, in other 
words, the court must have cognizance of 
the process, before it can do any legal act 
in the cause." The fact, that; in cases like 
the one before us, there may be an appeal, 
if the cestuis que trust happen to learn of 
the proceeding in the court of probate in 
time, can make no difference. They are 
bound, if the position of the defendants here 
is correct, by the proceeding, until and un- 
less an appeal Is taken. I cannot infer, 
therefore, that the legislature has empower- 
ed the probate courts -to judicially determine 
the rights of parties, often involving delicate 
and important questions, in a purely ex 
parte proceeding, in violation of what is 
termed, by numerous and eminent authori- 
ties, a fundamental principle of natural jus- 
tice. If the power to judicially settle and 
adjust these accounts is to be deemed as in- 
ferentially given, then, I think, the duty to 
give reasonable notice of the time and place 
of its exercise, to the parties interested, must 
be deemed to be inferentiaUy imposed upon 
the tribunal exercising it. 

No notice appears to have been given to 
the plaintiffs of the intended settlement of 
these accounts. The answer impliedly ad- 
mits this fact They involve considerable 
sums, and their presentation and approval 
seem to have been simultaneous acts. No 
judicial proceeding was ever "pending" in 
the court of probate, upon which it could 
pronounce a binding decree on the plaintiffs, 
and, if it has assumed to exercise such a 
power, its exercise, so far as its judicial 
chai-acter is concerned, must be deemed void. 
But I do not infer that the court of probate 
has assumed to act judicially upon any of 
these trustee accounts, since November 20th, 
1849. As already intimated, the answer con- 
cedes that no notice was given of the 'time or 
place of hearing, and the only entries on the 
record warrant the inference that the action 
of the judge of probate in the premises was 
rather clerical than judicial. I am aware of 
the ease of Hiscox's Appeal, 29 Conn. 561. 
In the opinion of the court of errors, Mr. 
Justice Sanford remarks, that "there is no 
law which requires that notice shall be giv- 
en to the ward to be present at the settle- 
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ment with the court of prohate of his guard- 
ian's account, nor is the jurisdiction of that 
court, or the validity of its proceedings in 
regard to such settlement, affected hy want 
of such notice, or hy the absence of the ward; 
the only effect of such want of notice and 
absence being, to extend the time allowed by 
law for appealing from the decree of the 
court of probate to the superior court." I 
have felt some embarrassment from this lan- 
guage of the court, but I do not see that that 
precise question was necessarily involved in 
the case then before it The superior court 
found that notice was in fact given, and that 
the party was present by attorney, but that 
he failed to appeal within the time limited 
by the statute. It also appears, that the 
statutes relating to guardians expressly con- 
fer jurisdiction upon the court of probate to 
settle their accounts, and to hold that this 
can be done without notice certainly should 
require an express and tmmistakablq act of 
the legislature. Whether the relation of 
guardian and ward is the same as that of 
trustee and cestui 'que trust, I am not pre- 

■ pared to determine. But, if the statute had 
expressly given this power over trustees' ac- 

' counts and dispensed with notice, I think the 
question, whether it would not be a proceed- 
ing in which persons might be "deprived of 
their property without due process of law," 
would be a very grave one indeed. It fol- 
lows, from these views, that the defendants 
must account in this court, for all charges for 
services and disbursements made and ren- 
dered in the management of ttds trust since 
the 20th of November, ISiQ. There may be 
some items, in the earlier annual accounts, 
that properly pertain to their duties and dis- 
bursements as executors. The trustees wUl 
be fully protected in the premises on the 
hearing. 



Case Ko. 10,781. 

PARSONS et al. v. OGDEN. 

[4 Blatehf. 99; i 37 Hunt, Mer. Mag, 710; 38 
Hunt, Mer. Mag. 710.] 

Circuit Court, S. D. New Tork. Sept 23, 
1857.2 

Charter Party — Breach of Condition — Deduc- 
TIOJT OP Dasiage from Freight, 

1. In this case, which was a suit for freight 
money on the charter of a vessel, the court held 
that the master of the vessel wrongfully refused 
to permit her to he laden in accordance with the 
charter-party, and that the damage sustained by 
the charterer on account of such non-compliance 
with the charter-party ought to be deducted from 
the freight 

[Cited in ElweU v. Skiddy, 77 N. Y. 294.] 

2. But to save expense and prevent delay, the 
court instead of sending the case to the clerk, to 
take proof as to such damage, made the deduc- 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Modi&ing Case No. 11,160; decree of cir- 
caSt court afarmed in 23 How. (64 U. S.) 167.] 



tion itself, and modified the decree bdow to that 
extent. 

3. No costs were allowed to either party, on 
the appeal. 

[Appeal from the district court of the 
United States for the Southern district of 
New York.] 

This was a libel in personam, filed in the 
district court by the owners of the ship 
Hemisphere, to recover the freight money 
on a charter-party. The whole of the vessel, 
except the deck, room for crew, &c., was 
chartered to the respondent for a voyage 
from Liverpool to New York. He was to 
supply her with a full cargo of general mer- 
chandise, and not exceeding five hxmdred 
and thirteen passengers, second cabin and 
steerage, and the ship was not to take ex- 
ceeding her registered tonnage of iron. This 
was one thousand and twenty tons. The 
charterer was to pay, for the hire of the 
vessel, the round sum of £1,500 sterling. A 
dispute arose between the captain and the 
consignee at Liverpool, in respect to the 
stowing of the goods. The former refused 
to stow the iron in the hold, to the extent 
of the quantity mentioned in the charter- 
party, but stowed part of it between decks ;- 
and, in consequence, the vessel was unable- 
to carry the number of passengers men- 
tioned. She was laden with only some 923- 
tons of dead freight, and 374 tons admeas- 
urement, together with 363 passengers. She- 
had, on a previous voyage from Liverpool to 
New York, carried a larger freight of the 
same description, and her full complement 
of passengers. The district court decreed 
for the libellants [Case No. 11,160], and the- 
respondent appealed to this court 

Charles Donohue and John E. Parsons, for 
libellants, 
Francis B. Cutting, for respondent 

NELSON, Circuit Justice. The charter- 
party is carelessly drawn, and it is perhaps- 
difficult to say that it contains a warranty 
or covenant to carry the freight and passen- 
gers mentioned in it as was probably intend- 
ed. But I am satisfied that both parties 
contemplated, at the time, that freight and 
passengers to the extent and number men- 
tioned were to be carried, if furnished by the 
charterer. The measure of compensation 
was doubtless regulated very much thereby. 
I am, also, satisfied that the vessel had 
sufficient capacity to comply, in this respect, 
with the terms of the charter; and that the 
captain wrongfully refused to permit her to 
be thus laden. I had doubts, on the first 
hearing, whether or not the testimony of 
J. O. I^ylor was admissible, or the case 
would then have been disposed of according 
to the view above stated. It is pretty cer- 
tain, upon the further testimony on this 
point, that a 'release was executed to him by 
the respondent, before his testimony was- 
takem 
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The TGSsel should have carried some 150 
passengers more than were taken on hoard. 
I think the proof full that they could have 
heen furnished, and that a considerahle num- 
ber had been engaged, and were obliged to 
be sent by other vessels. 

The case, upon the view I have taken, 
should be sent to the clerk, to take proofs as 
to the damage sustained on account of the 
non-compliance with the charter-party, and 
which should be deducted from the freight. 
But, to save expense, and prevent further 
delay, I shall make the deduction myself, 
and shall accordingly direct that the decree 
below be modified, by deducting therefrom 
the sum of $1,200, and that no .costs be re- 
covered by either party on the appeal. 

This decision was affirmed by the supreme 
court, on appeal. See Ogden v. Parsons, 23 
How. [64 U, S.] 167. 



PARSONS (SOUTHWESTERN RAILROAD 
BANK v.). See Case No. 13,193. 
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PARSONS V. TERRY et aJ. 

[1 Lowell, 60.] 1 

District Court, D. Massachusetts. April, 1866. 

Bhippixg Articles — Depbivix& Master op Whai<- 
isa Ship of His Command — Damages— Dis- 
tilled Spirits ox Board Vessel. 

1. The master and co-owner of a whaling ship 
who has contracted for a cruise of four seasons 
nt a certain lay, and is wrongfully deprived of 
his command at the end of three seasons, may 
have an action against his co-owners for dam- 
ages for his removal. 

[Cited in Brown v. Hicks, 2i Fed. 813.] 

2. The measure of damages in such a case is 
the probahle value of his lay for the season on 
whicli he was about to enter when displaced. 

3. A clause of the shipping articles, prohibit- 
ing the bringing on board ship of distilled spir- 
its, is not broken by carrying Madeira wine on 
freight 

Libel in personam by [William O. Parsons] 
the late master, who was also a part-owner 
of the whaling ship William & Henry, of 
Fairhaven, against [Isaiah F. Terry and 
others] his co-owners. As originally framed, 
It included a demand for the- libellant's lay 
as master for the voyage in controversy, but 
that ground of action was abandoned, and 
the cause proceeded as one seeking damages 
for an alleged tort in depriving the libellant 
of his command before the end of his term of 
service, which was a long one. The owners 
sent out anoth^ master from home, who, at 
Tombas, in Peru, took possession of the ves- 
sel in the temporary absence of the libellant 
on shore; and the consul told the libellant 
that he would be displaced by force, if nec- 
essary, and he therefore yielded possession of 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



the ship, and came home, arriving in De- 
cember, 1862. His engagement extended to 
one off-shore cruise or season .beyond that 
time. The respondents set up that the master 
was removed for due cause; if not, that no 
cause of action existed, because owners may 
remove a master at their pleasure; and lastly, 
that no damages could be given, because 
none can be ascertained with any legal cer- 
tainty in regard to a cruise which never took 
place, and which might have resulted in a 
loss instead of a gain. The master, after be- 
ing out some three years, was obliged to put 
into Valparaiso for repairs; the owners did 
not receive his accoimts for these repairs, 
and became alarmed by this and by some ex- 
pressions In his letters, and determined to re- 
call him. The master, in fact, took the usual 
course with his accounts, and they miscar- 
ried through some fault or accident not at- 
tributable to him. 

R. H. Dana, Jr., and T. K. Lothrop, 'for 
libellant. 

T. D. Eliot and T. M. Stetson, for respond- 
ents. 

LOWELL, District Judge. I am unable to 
see in the letters of the master any thing 
that should alarm a constant mind. That he 
reports the price at whicb he can sell the ves- 
sel, and even that the price reported was less 
after the repairs than before, and says that if 
a power of attorney shall be sent him he can 
dispose of the vessel thus or so, cannot fair- 
ly raise the inference tiiat he means to sell 
the vessd, whether power is given him or not, 
and run away with the money, especially as 
he had sent home the oil which was the most 
valuable property in his charge. Yet this is 
the inference the respondents say they drew 
from these apparently innocent letters. If 
they did, it must have been upon the report 
of what some other masters had done in those 
distant regions, and not on the face of iSiis 
correspondence. But the great powers which 
they had intrusted to the master were as well 
known to them before he sailed as after- 
wards, and the appropriate time to consider 
whether they would run the risk was before 
his appointment After the trial is made he 
must be judged by his conduct. 

Upon a careful examination of his conduct 
in all its particulars,— and it was most fully 
disclosed in the course of the trial,— I am of 
opinion with the experienced shipmaster who 
went out to supersede the libellant, that the 
owners acted upon a mistaken and unground- 
ed apprehension, and that Captain Parsons' 
conduct is not open to the imputations cast 
upon it And this I desire to say with empha- 
sis, because the cliarges have not been re- 
tracted. 

This being so, is the libellant entitled to any, 
and if any, what damages? It is said to be 
one of the reserved lights of ship-owners to 
remove a master ut pleasure, and so must 
be presumed to enter into their contracts as 
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ao implied condition; and the exercise of the 
rigM, therefore, will give no cause of acticm. 
It is certain that this right is often exercised, 
though always, no doubt, as. in this case, up- 
on cause real or supposed, justifying the 
measure: And it has been thought that the 
trust reposed in the master is of so high a 
nature, and the interests of the owners are 
so importantand overruling, as compared with 
his, that from motives ot large policy, the ap- 
pointment must be considered revocable. See 
1 BeU, Com. Laws of Scotland, 412, No, 432. 
In the only reported case in this country 
which I have found, a court of admiralty re- 
fused to compel owners at the suit of the 
master, to 'perform their contract specifically 
and send him on the voyage against theil 
wish, though he had signed the bills of lading 
and shipped the men. Montgomery v. Whar- 
ton [Case No. 9,737], and on appeal, 1 DaU. 
[1 U. S.] 49. But both the learned author 
above cited, and the court and bar in the re- 
ported ease, say that the master could have 
an action for damages if his removal was 
without due cause arising out of his own con- 
duct. And so is the law of England. The 
merchant shipping act of that country pro- 
vides for a judicial investigation before a 
master is removed in the course of a voyage; 
and if the mode pointed out by the law is 
not followed, the master may. have his action. 
The Camilla, Swab. 312. The law of France 
gives large (exorbitante is the word used by 
M. Pardessus), though fixed damages, in like 
cases. 

Mr. OurMs, in his treatise on Merchant Sea- 
men, says the question is still an open one; 
but he, himself concludes, after an examina- 
tion of the authorities, and relying especially 
upon the weighty opinion of yalin, that by 
the general maritime law the owners may re- 
move a master, but if they do so witiiout 
good cause after an engagement for a par- 
ticular voyage, they will be bound to pay 
him damages for the loss of his employment. 
Curt Merch. Seam. 165. Chancellor Kent 
does not discuss the point, but cites the opin- 
ion of Mr. Curtis without comment 3 Kent, 
Comm. (5th Ed.) 162, note b. In the recent 
case of Dennis v. Maxwell (which will appear 
in the tenth volume of 3Mr. Allen's reports) 
10 AUen, 138, the supreme court of Massa- 
chusetts gave damages in such a case; but 
this point was not raised. So far as it goes 
it is in favor of the libellant I have found 
no authority or dictum against him; and I 
can hardly see room for doubt at common 
law. 

It appears to be the better opinion that 'bj 
the general maritime law, an action for dam- 
ages can be sustained. We are not particular- 
ly concerned here with the extent of the own- 
ers' powers, but only with the master's 
rights. It may be that the owners can re- 
move, and yet the master can claim indem- 
nity. A person cannot ordinarily be held re- 
sponsible in dajtnages for the exercise of an 
imdoubted right. Still there are such cases. 



The right of eminent domain, in some modes 
of its exercise, is a conspicuous example of 
this; for there exists on the one side a clear 
right to take private property for public uses, 
and on the other a clear right to*be paid for 
the property taken. But however this may 
be, I am clear that this action can be main- 
tained. The engagement of a master of a 
ship is not only an agency, but also a hiring 
of services. If the principals can revoke the 
agency, the employers must pay the servant 
his hire. The mere relation of principal and 
agent may be renounced by either party; but 
the master of a ship cannot lawfully desert 
her during the voyage; neiliier can tbe own- 
ers turn him out without compensation. 

What is the measure of damages? Upon 
this point the above-mentioned case of Den- 
nis V. Maxwell is explicit The court- there 
gave the plaintiff the sum which his lay 
would probably have amounted to. And I 
have no doubt this is the true rule. Com*ts 
are always reluctant to examine into con- 
jectural damages, and where there is any 
standard or market price, will adopt it For 
instance, if masters of whaling vessels were 
paid by the month, as other commanders of 
merchant vessels are, we should take the cur- 
rent rate of pay at the time, in the absence 
of express contract rather than any more un- 
certain and contingent rule. But there is no 
such standard applicable to this case, and so 
we are obliged to ascertain what the contract 
was actually worth to the libellant by dls- 
cov^ing, as the jury did in that case, the 
average catch of vessels on that groimd dur- 
ing the season, and calculating the libellant's 
lay accordingly. An experienced assessor 
will perhaps be as competent to arrive at the 
true, result as a jury would be. 

There is one other point of damages which 
was rather taken for granted on both sides 
than argued, but upon which a great deal 
of evidence was given; it is whether injury 
to the plaintiff's reputation can be considered 
in this action. From the consideration which, 
without a si>ecial argument or examination 
of authorities, I have given the subject I 
do not see how that matter can be gone 
into here. This is not an action of slander, 
nor has this court jurisdiction of such an ac- 
tion- It Is in fact however the form may be, 
a suit for breach of contract; and damages 
are to be assessed on the same rule for the 
same injury whatever the form of action. 
As the point was not fully discussed, the li- 
bellant may, if he ahooses, be heard further 
upon it upon the coming in of the assessor's 
report upon notice to the other side that he 
shall bring it up at that time.2 

With regard to the allegation that the libel- 
lant has forfeited all his wages by carrying 
some casks of Madeira wine, when the ship- 
ping articles prohibit the bringing distilled 
spirits on board the ship under pain of such 



2 After a hearing on the assessor's report this 
view was adhered to. 
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forfeiture, I can only say that wine is not 
distilled spirits, and cannot be made so "by a 
usage of tlie port of New Bedford, or any 
other process tihat I am acquainted -with, ex- 
cept distillation- 
Interlocutory decree for the libellant. 



PARSONS (UNITED STATES v.). See Cases 
Nos. 16,000-16,002. 



(Case No. 10,783) PARTER 



Case I3"o. 10,783. 

PAETER et al. v. The FRIENDSHIP. 

[OUTer*s Forms (Ed. 1842) 492.] 

District Conrt, D. Massachusetts. Sept, 1831. 

SAiiVAGE—CoMPENSATioiT— Salvors as Joint 
Owners. 

[The ship Friendship, laden with a cargo of 
penner. was seized ofE the coast of Sumatra, by 
the native Malays, and upon an appeal for aid 
by the master, the libelants succeeded m res- 
cuing the ship and cargo from the pirates. Meld, 
that the libelants are entitled to two-fifths of the 
net proceeds of the sale of the ship and cargo, 
and that the expenses of the homeward voyage, 
including the wages of the crew, are to be borne 
by them as joint owners, and to be deducted, to- 
gether with all the espenses of the suit, from the 
gross amount in determining the net proceeds.] 

[C5ited in The Henry Ewbank, Case No. 6,376.] 

In admiralty. 

Benjamin Merrill, for libellants. 

Leverett Saltonstall, for respondents. . 

DAVIS, District Judge. This is a suit for 
salvage, instituted' by Jeremiah Parter, mas- 
ter of the ship James Monroe, of New York, 
Horace H. Jenks, master of the brig Gov. 
Bndicott, of Salem, and Michael Powers, mas- 
ter of the brig Palmer, of Boston, in behalf 
of themselves and the owners, oflScers, and 
crews of said vessels, respectively, for the re- 
covery of the ship Friendship and cargo, on 
the 9th day of February last past, out of the 
possession of certain assailing thieves of the 
barbarian tribes, called Malays, on the coast 
of Sumatra, The ship Friendship was seized 
by surprise by the natives, on the 7th of Feb- 
ruary, at a place called Quatta Mattoo, on the 
coast of Sumatra; the captain, Charles M. 
Bndicott, with four men and his second offi- 
cer, being at thattime on shore, engaged in 
weighing pepper, part of the destined cargo 
of the ship, and with which commodity she 
was then nearly fully laden. It was soon 
■perc^ved that the pirates were of such over- 
powering force, that every possible exertion 
which Captain Endicott could make in his 
forlorn situation, with all the aid which he 
could command at that place, would be un- 
availing; and his only hope for the recovery 
of his ship and cargo, and for saving the 
lives of the men on board who might be sur- 
viving, was by procuring the assistance of 
the libellants, their ships then lying at a 
place called Muchee, about twenty-five miles 
from Quatta Mattoo. Captain Endicott im- 



mediately proceeded to Muchee in bis boat, 
and his ca,ll for relief was generously and 
promptiy regarded. The libellants' ships im- 
mediately got under way for the place of out- 
rage; and on the 9th, after a spirited con- 
flict with the Malays in possession of the 
Friendship, recovered the ship, with the 
greater proportion of the cargo; and after 
rendering afterwards all necessary assistance 
to Captain Endicott, delivered the ship and 
cargo into his possession. 

The particulars of the conflict, in which the 
libellants were engaged, are minutely and 
faithfully stated in Captain Endicott's depo- 
sition; and there can be no question that the 
whole transaction presents a case of distin- 
guished merit on the part of the libellants, 
who, with the assistance of Captain Endicott 
and his surviving crew, three of the men hav- 
ing lost their lives by the natives, rescued the 
ship and cargo from their desperate situation, 
with undaunted resolution and imminent haz- 
ard. It would have been gratifying, if this 
manly and meritorious service could have 
been recompensed by voluntary offer, or by 
mutual agreement But circumstances have 
rendered an adjudication indispensable; a 
course which has been taken without any 
disinclination, it is presumed, on the part of 
the owners, to make all just and proper satis- 
faction for the services which, have been ren- 
dered. It is left to the court, after a very 
satisfactory exposition of the case on both 
sides to determlue on the amount of salvage 
to be awarded to the libellants. 

The general principles regulating the amount' 
of salvage are very familiar. In their appli- 
cation, however, we find great diversity in 
the rates, leaving no very precise guide in 
the various cases presented— in the books, 
foreign and domestic; each case depending 
on its own particular circumstances. Th.e 
case of The Trelawney, 4 C. ilob. Adm. 223, 
is, in many respects, analogous to the one 
before the court But the risk and danger 
to those who attempted the rescue of that 
slave ship, and succeeded in the attempt, was 
less than in this case of the Friendship. The 
Malays, it is believed, being in possession of 
arms, and expert in their use, would be a 
more formidable foe, and of better capacity 
to manage a ship, than the negroes who had 
possession of the Trelawney. Besides, the 
assailants who had possession of the Friend- 
ship had the coimtenance and aid of the au- 
thorities and people on shore, who refusing 
all compromise, kept up a fire from their 
fort with twelve guns, on the rescuing ships. 

In awarding salvage in the case of The 
Trelawney, Sir William Scott gave one tenth 
part of £10,000, the estimated value of the 
property saved; The decision appears to 
have been influenced by a consideration of the 
implied engagement of vessels, concerned in 
that trade, to assist each other in case of ex- 
tremity, especially in the exigency most likely 
to occur in that inhuman traffic,— an insurrec- 
tion of the slaves. How far the character of 
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the pepper voyages on the coast of Sumatra, 
would occasion similar understanding or en- 
gagements, among ships engaged in it, I am 
unable to estimate. No such understanding 
is proved or announced to exist I am led 
to believe, however, that something of the 
sort may be rationally supposed; but the 
eurcumstances leading to such implied under- 
standmg are not of so decisive a character 
as in the slave trade. One ground of salvage, 
which is always of considerable influence, 
and which is eminently applicable in this in- 
stance could not be urged in the case of the 
Trelawney. The slave trade was, indeed, at 
that time, sustained by the law and policy 
of Great Britain. But the spirit which has 
since abolished it in that emph:e, was doubt- 
less then in generous, though unavailing ex- 
ercise. The encouragement of such a trade, 
it is presumed, would not even then have 
been pronounced by Sir William Scott, or 
any British judges, proper ground of enlarge- 
ment of salvage. 

A deliberate view of the features of this 
ease, which are honorable to all the parties, 
united with a proper regard to the great in- 
terests of navigation and commerce, have in 
combined consideration, led me to pronounce, 
that the libellants recover two fifth parts of 
the whole property saved. The ship and car- 
go thus saved, w^e delivered to the master, 
Captain Endicott, on the coast I consider 
him, however, as receiving the property on 
trust, and that the libellants are to be re- 
garded as Joint owners in the homeward voy- 
age, and are to receive two fifths of the net 
proceeds of the sale of ship and cargo, sus- 
taining, of course, theh: proportion of the ex- 
penses of homeiward voyaga The charge of 
insurance, made in the respondent's state- 
ment, must, I t hin k, be disallowed; and the 
wages of the crew are to be charged to the 
Joint concern for the homeward voyage only, 
to be deducted, together with all the ex- 
penses of the suit, from the gross amount in 
determloing the net proceeds. 

NOTE. For a concise, practical view of the 
subject of salvage in general, see Law Sum- 
mary, 339. As a general rule, a party not ac- 
tually occupied in effecting a salvage service, is 
not entitled to salvage. The principal exception 
is in favor of owners of vessels, which, in ren- 
dering assistance have been diverted from their 
proper employment, or have experienced a spe- 
cial mischief. The Vine, 2 Hagg. Adm. 2; The 
Baltimore, 2 Dod. 132. A passenger on board 
the vessel saved, who assists in saving the ves- 
sel, has no claim for salvage. The Branston [2 
Hagg. Adm. 3], cited in the case preceding. 
But where a vessel has been wrecked, and part 
of the crew were taken on board of a vessel, 
which afterwards was thrown into a very dan- 
gerous situation, from which she was rescued, 
and the crew so taken on board contributed to 
that object, by working day and night, it was 
thought they might be entitled to some remu- 
neration. The Salacia, 2 Hagg. Adm. 269. The 
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part of a ship's company that go on board a 
distressed vessel, are no more entitled to claim 
salvage, than those who remain behind, pro- 
vided they are equally ready to go. The Balti- 
more, 2 Dod. 132. Where two vessels sail to- 
gether under a special agreement to give mutual 
assistance, there can be no claim for salvage 
between them on account of services rendered. 
The_ Zephyr, 2 Hagg. Adm. 43. Where a ves- 
sel m distress agrees with the master of an- 
other vessel for assistance for a sum certain, 
the court cannot entertain a claim from the 
owner for salvage. The Mulgrave, 2 Hagg. 

As to what constitute salvage services, it was 
held, m the case of The Emulous, that when- 
ever the service has been rendered in saving 
property on the sea, or wrecked on the coast 
of the sea, the service is a salvage service. 
Whether the services have been rendered for an 
agreed compensation, or upon the ordinary 
terms of a quantum meruerunt, the services are 
stall salvage services, and if the compensation is 
stipulated, it merely fixes the rule, by which the 
court will be governed in awarding salvage. 
See [Case No. 4,480]. In' that case, the circuit 
judge, btory, observes: "Contracts made for 
salvage services are not ordinarily held obliga- 
tory by the court of admiralty, upon the persons 
whose property is saved, unless the court can 
clearly see that no advantage is taken of the 
parties situation, and that the rate of compen- 
sation IS just and reasonable. The doctrine is 
founded upon principles of sound public policy, 
as well as upon just views of moral obligation. 
Wo system of jurisprudence, purporting to be 
founded upon moral, or rehgious, or even ra- 
tional principles, could tolerate for a moment 
the doctrme, that a salvor might avail himself 
of the calamities of others, to force upon them 
a contract, unjust, oppressive, and exorbitant" 
JS^^Ii*=^l®i*^ Schutz V. The Nancy [Case No. 
ijifiiidi, Judge Bee held all such agreements 
void, as made under a species of duress. 

Salvage is forfeited in eases of embezzlement, 
or concealment of the property saved. See the 
case of the ship Blaireau, 2 Cranch [6 U. S.] 
240. So even by gross neglect The Bello Oor- 
runes, 6 Wheat [19 U. S.] 152. In that case, 
Mr. Justice Johnson observes, in delivering the 
opinion of the court: "As to the claims of the 
salvors, it may be remarked, that maritime 
courts always approach them with favor. Yet, 
in proportion to the inclination to favor where 
there is merit is the indignation with which 
they view every indication of a disposition to 
take advantage of the unfortunate. SpoUation, 
and even gross neglect may forfeit all the pre- 
tensions of salvors to compensation." See, also, 
the remarks of Story, J., in the case of The 
Boston [Case No, 1,673]. To entitle a person 
to salvage, the danger must be real and immi- 
nent and not merely speculative. But it is not 
necessary that it should be such, that escape 
from it by other means is impossiole. See Tal- 
bot V. Seemen, 1 Cranch [5 U. S.] 1. The sal- 
vors have a lien on property saved, so long as 
it remains in their possession. If they deliver 
it to the owner, though the lien is gone, the 
right to salvage remains. If the owner refuses 
to receive the property, he is not answerable 
for salvage, the property alone being then an- 
swerable. See Brevoor v. The Fair American 
[Case No. 1,847]. 

The salvors are admitted as witnesses from 
the necessity of the case, notwithstanding their 
interest But their competency is limited by 
that necessity; since they are not competent 
witnesses as to facts occurring after the prop- 
erty has been brought into port The Boston 
[supra]. 
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Case KTo. 10.784. 

PARTON T. PRANG. 

[3 Cliff. 537; 2 O. G. 619; 6 Am. Law T. Rep. 
105; T Am. Law Rev. 357.] i 

Circuit Court, D. Massachusetts. Oct. 8, 1872. 

Copyright — Pictukes — "Painting" — "Mand- 

8CRIPT"— LitebautPkopertt — Sale— CoMMUNi- 

OATios OF Contents— Limitations as to Use. 

1. The word manuscript in section 9 of the 
<!opyright act [4 Stat. 438] does not include a 
picture, and the purchaser of a painting may ac- 
quire a title to the same by an oral contract with 
the lawful owner: the difference between "man- 
uscript" and "painting" defined. 

2. The consent of the author or proprietor in 
writing, signed in the presence of two credible 
witnesses, was not necessary under that act to 
obtain the right to reproduce, or chromo, a pic- 
ture, provided such consent was fairly and un- 
derstandingly obtained and for a valuable con- 
sideration. 

3. At common law the sole proprietorship of a 
manuscript is in the author or his assigns be- 
fore publication, but an unqualified publication, 
fiuch as is made by printing and offering copies 
for sale, dedicates the contents to the public, 
unless the sole right of printing, reprinting, pub- 
lishing, and vending the same is secured by copy- 
right. 

[Cited in Yuengling v. Schile, 12 Fed. 106; 
Henry Bill Pub. Co. v. Smythe, 27 Fed. 923; 
Werckmeister v. Pierce & Bushnell Man- 
nf'g Co.. 63 Fed. 447.] 

4. In communicating the contents of his man- 
uscript, the author may prescribe limitations 
and impose such restrictions as he pleases upon 
the estent of its use. 

[Cited in Werckmeister v. Springer Lith. Co., 
63 Fed. 8U.] 

This was a bill in equity to restrain the re- 
spondent from publishing and selling chromo 
lithographic copies of a painting, represent- 
ing a view on Claverack creek, Columbia 
county, in the state of New York, executed 
by the complainant and praying for an ac- 
count [Arthur] Parton alleged that he -was 
an artist earning his living by designing, 
composing, and painting landscapes and oth- 
er pictures, and selling the same; that he de- 
signed from nature and executed the pic- 
ture of rural scenery described in the bill of 
complaint, that having so designed and com- 
posed the same, he executed a large copy 
thereof in oUs and sold the same, that he did 
not give or sell to the purchaser the right to 
copy, print, engrave, lithograph, chromo, or 
reproduce the picture in any way, or to pub- 
lish the same in any form; that the respond- 
ent [Louis Prang] is a lithographer and pub- 
lisher of ehromos so called, that he made or 
caused to be made a chromo of the picture, 
and marked or engraved on the face of the 
chromo, the -words and figures: "Arthur Par- 
ton, 18G9, chromo, lithographed, and publish- 
ed by L. Prang & Co. Entered according to 
act of congress In the office of the librarian 
of congress"; that he was Informed and 
believed that the respondent had caused an 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission. 6 Am. Law 
T. Rep. IOd, and 7 Am. Law Rev. 357, contain 
only partial reports,] 
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entry of copjright to be made of said chromo 
under the title "Close of Day" and that he 
claimed the sole right to copy, print, and pub- 
lish said picture and chromo thereof under 
said pretended entry of copyright. Where- 
fore he prayed for an account and for an in- 
junction. Service "was made and the re- 
spondent appeared and filed answer. Re- 
spondent admitted that the complainant was 
an artist, that he excuted the picture of rural 
scenery and made a copy thereof in oils as 
alleged, that the complainant sold the pic- 
ture to the person named in the bill, but he 
expressly denied that he sold it to that per- 
son for his private collection. He also ad- 
mitted that he, the respondent, was a lithog- 
rapher and publisher of ehromos, and that 
he made or caused to be made a chromo of 
said picture and marked or engraved upon 
the face of the chromo, the words and figures 
alleged in the bill, and that he caused an 
entry of copyright to be made of the chromo, 
and that he claimed the sole right to copy, 
print, and publish the said chromo; that to 
the time of the sale mentioned in the bill, 
the complainant retained possession of the 
picture; that the picture to that time had 
been on public exhibition and exposed to the 
public for sale in his studio in the city of 
New York; that the said purchaser there 
saw and examined the picture, and that the 
complainant there absolutely and imcondi- 
tionally sold the same to the purchaser for 
a valuable consideration in money without 
any restriction or reservation of any kind 
whatsoever, and that the said picture in pur- 
suance of the said sale was delivered and 
transf^red by the complainant to the pur- 
chaser unconditionally and without any reser- 
vation; that the pm:chaser bought the pic- 
ture for the purpose of re-selling the same; 
that he immediately sent the picture* to a 
firm in this city engaged in the business of 
buying and selling pictures and -engravings 
for themselves and others; that the picture 
was there publicly exposed for sale tn their 
store; that the respondent saw the picture in 
their store and that they, acting in behalf of 
the purchaser and owner of the same, sold 
it to the respondent for a valuable considera- 
tion in money; that tlie sale to the respond- 
ent was made absolutely and unconditionally 
and without any restriction or reservation of 
any kind whatsoever, and that the picture 
was then and there delivered and transferred 
to the respondent imconditionally and with- 
out any reservation; that the respondent 
called upon the complainant and informed 
him that he had purchased the picture and 
that he intended to publish it as a chromo; 
that the complainant made no objection to 
the proposed publication, but advised the re- 
spondent as to the best manner of making 
the chromo, suggesting that i£ he change the 
tint of the background, as the respondent 
had told the complainant he proposed to do, 
he would injure the chromo, and advised him 
to copy the picture exactiy as it was at 
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the time of purchase; that the said ehromos 
were made and prepared for the market at 
great expense of time, trouble, and money, 
as the complainant -well knew, and that the 
complainant during all the time the respond- 
ent was engaged in preparing and making 
the same, made no objection to his acts and 
never claimed that he had any right to pre- 
vent the publication. Instead of filing the 
general replication denying the allegations of 
the answer, the complainant elected to set 
down the cause for hearing upon biU and 
answer. 

Thomas W. Clark and William D. Booth, 
for complainant. 

By sale of an oil painting, does the artist 
convey his ideal property in the conception 
of the subject, the combination and effect of 
its ti-eatment, as well as the particular, tangi- 
ble, and visible, embodiment of that ideal? 
"We say, as an undoubted proposition of law, 
at the same time of the sale of this picture 
by Parton, at the time of purchase by 
Prang, at the time of the conversation in 
March, 1870,— no person could acquire any 
right to make copies of the picture by en- 
graving or other reproduction, but the first 
designer or by his express authority in apt 
words and form, Curtis, Copyr. 146j Binns 
V. Woodruff [Case No. 1,424]; Pierpont v. 
Fowle lid. 11,152]; Atwill v. Ferrett [Id. 640]. 

Prang could only register the copyright as 
Parton's assignee,— as the assignee of the 
incorporeal contents of Parton's manuscript. 
This assignment he never had in any form, 
and no pretence is made of even remotely fol- 
lowing the form prescribed by statute, in 
writing, in presence of two witnesses, even 
to give him title to the picture itsdf. At 
most he claims a verbal license to publish 
without copyrighting. But he has copyright- 
ed. This is a wrong to us which demands a 
remedy. His copyright pretends to exclude 
all the world from that formulation. He 
claims by the conversation a license' simply, 
a license he might share with others. He 
claims by his copyright an exclusive right, 
an assignment by Parton, whose name ap- 
pears as designer on the picture. In other 
words, he asserts the absurdity that an equi- 
table non-esdusive license is equivalent to 
an absolute assignment. 

Three cases of infringement of copyright in 
pictures appear in the English Reports; in 
each the title was derived from the author 
after a sale of the picture. Turner v. Robin- 
son, 10 Jr. Ch, 121, 150; Martin v. Wright, 6 
Sim. 297; In re Graves, L. R. 4 Q, B, 715, 
10 Best & S. 680; Ex parte Beal, L. R. 3 Q. 
B, 38T. 

On principle and authority, the following 
propositions are law, and they are decisive 
for the plaintiff: That, by designing a work 
of art, the artist acquires an exclusive right 
to multiply the same, which continues till 
publication in print by his authority, inde- 
pendently of his physical control of the em- 



bodiment he has given it This right he may 
assign by deed, like a land deed, but not 
otherwise. The exercise of this right he may 
license hy writing, in presence of two wit- 
nesses, but not otherwise. The transfer of 
one or more manuscript embodiments of his 
ideal conveys no part of this right, unless apt 
written words of conveyance are duly set in 
order, and signed by him. When there is a 
statute of frauds, there is no presumption of 
license or laches from any act or thing which 
is within the terms of the statute. Neglect 
to warn a man against a trespass is no license 
to him to commit it. No personal prohibition 
or restrictive notice is necessary to prevent a 
man from acquiring adverse rights in an un- 
lawful way. The rights plaintiff once had, 
and has never assigned, are in him yet, and 
exclude Prang's claims and title. 

O. S. Knapp, S. Z. Bowman, and H, W. 
Chaplin, for respondent 

An author, or artist, has at common law an 
exclusive property. in his unpublished works,, 
in the enjoyment of which equity will protect 
him. This property continues, however, only 
until- publication. Jefferys v. Boosey, 4 H. L, 
Cas, 815; Turner v. Robinson, 10 Ir. Ch. 
121, on appeal. Id. 510; Wheaton v. Peters, 
8 Pet [33 U. S.] 591; Keene v. Wheatley 
[Case No. 7,644]; Bartlett v. Crittenden [Id. 
1,0763; 2 Kent, Comm. 495. 

The painting has been published, the facts 
of this case bringing it neither within the let- 
ter nor within the reason of the established 
rules which protect unpublished works. But 
even if the painting has not been "published," 
the complainant cannot maintain his biU. The 
defendant has succeeded to the complainant's 
literary property in the picture. It is only 
under the United States statute of 1831 that 
the complainant can assert the claim (which 
his bill indicates), that an assignment or 
license of this kind must be in writing. Ex- 
cept by that act either might be verbal. This 
statute expressly, and in terms, applies only 
to "manuscripts." 

Copyright Act 1831, § 13: "Any person or 
persons who shall print or publish any manu- 
script whatever without the consent of the 
author," etc. Now, under no possible defini- 
tion or use of the language, either in law or 
literature, can it be held that the word "paint- 
ing" means "manuscript," or vice versa. 

Before OLIFPORD, Circuit Justice, and 
LOWELL, District Judge. 

CLIFFORD, Circuit Justice. The case now 
stands in the same posture as if a demurrer 
had been filed to the bin, which would ad- 
mit that everything well pleaded 'in the an- 
swer was fully proved. 2 Daniell, Ch. Prac. 
(3d Ed.) 998; Gettings v. Burch, 9 Cranch [13 
U. S.] 372; Leeds v. Marine Ins. Co., 2 
Wheat [15 U. S.] 380; Brinckerhoff v. Brown, 
7 Johns. Ch. 217; Dale v. McEvers, 2 Cow. 
118. Viewed in the light of that well-settled 
rule of practice, it must be assumed as fully 
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proved that the complainant sold the picture 
for a valuable consideration to the vendor 
of the respondent, and that the same was 
delivered by the complainant to the pur- 
chaser tmconditionally and -without any res- 
ervation, and that the purchaser from the 
complainant in lite manner sold the picture 
for a valuable consideration to the respond- 
ent, and that he delivered the same to the 
respondent unconditionally and 'without any 
reservation. 

Copyright may be granted under the copy- 
right act, to the author of any book, map, 
chart, or musical composition falling within 
the classes described in section 1 of the act, 
if the author is a citizen of the United 
States or permanently resident therein, and 
the same privilege is also extended by the 
same section to any such citizen or perma- 
nent resident, who shall invent, design, etch, 
engrave, work, or cause to be engraved, 
etched, or worked from his own design any 
print or engraving; and section 1 also pro- 
vides that such persons and their executors, 
administrators, or legal assigns, shall have 
the sole right and liberty of printing, reprint- 
ing, publishing, and vending such bogk, map, 
chart, musical composition, print, cut, or 
engraving for the term of twenty-^ght years 
from, the time of recording the title as there- 
in directed. 4 Stat 436. Persons printing, 
publishing, or importing any copy of a book 
so copyrighted, or causing the same to be 
printed, published, or imported without the 
consent of the person legally entitled to the 
copyright first had and obtained in writing, 
signed in presence of two or more credible 
■witnesses, shall forfeit every copy of such 
to the person legally entitled at the time to 
the copyright thereof, and the same penalty 
is imposed upon any person who knowing 
the same Ijo be so printed or imported, shall 
publish, sell, or esrpose to sale any copy of 
.such book without such consent in writing, 
and that the offender shall also forfeit and 
pay fifty cents for every such sheet which 
may be found in his pt^session, either print- 
ed or printing, published, imported, or ex- 
posed to sale contrary to the intent of that 
act Id. 438. Protection Is also afforded by 
section 7 of the act to any cut or engraving, 
map, chart, or musical composition so copy- 
righted; and the provision is that if any per- 
son shall within the term engrave, etch or 
work, sell or copy, or cause to be engraved, 
etched, worked or sold, or copied, or shall 
print or import for sale, or cause to be im- 
printed or imported for sale, any such map, 
chart, musical composition, print cut, or 
engraving, without the consent in writing of 
the proprietor signed in the presence of two 
credible witnesses, or knowipg the same to 
be so printed or imported without such con- 
sent, shall publish, sell, or expose to sale 
any such map, chart musical composition, 
engraving, cut or print, shall forfeit to the 
proprietor the plate or plates, on which such 
map, chart musical composition, cut or print 
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shall be copied, and also one dollar for every 
sheet of such map, chart, musical composi- 
tion, print cut or engraving which may be 
found in his possession^ printed or published, 
or exposed to sale contrary to the true in- 
tent and meaning of that act Id. 438. Pro- 
vision is also made by section. 9 of the same 
act that any person or persons who shall 
print or publish any manuscript whatever, 
■without the consent of the author or legal 
proprietor first obtained as aforesaid, if a 
citizen of the United States or resident there- 
in, shall be liable to suffer and pay to the 
author or proprietor all damages occasioned 
by such injury, to be recovered by a special 
action on the case, and the federal courts em- 
powered to. grant injunctions to prevent the 
violation of tlie rights of authors and invent- 
ors, are thereby empowered to grant injunc- 
tions in like manner, to restrain such publi- 
cation of any manuscript Id. 438. 

Based upon that. section of the copyright 
act, the proposition of the complainant is, 
that the respondent did not acquire, by the 
alleged purchase of the picture, any right 
■whatever to reproduce, the picture, or to 
make a chromo of the same, as he admits 
in his answer he has done, that he jcould not 
acquire such ,a right by any oral contract of 
sale, or of sale and delivery, even though the 
sale and delivery were for a valuable con- 
sideration, and were ' absolute and uncondi- 
tional; that he could only acquire such a 
right by the consent of the author or legal 
proprietor in writing, signed in the presence 
of two credible witnesses, as required by 
that section, in order to acquire the right to 
print or publish a manuscript, which the 
pleadings ^how the respondent in that form 
never obtained. Manuscripts of every Mnd 
are embraced in that section, but pictures 
are not named in the provision, and cannot 
be regarded as entitled to that special pro- 
tection, unless it be held that the word manu- 
script includes pictures, which is affirmed 
by the complainant and denied by the re- 
spondent, and that issue presents the prin- 
cipal question in the ease. Standard lexi- 
cographers certainly do not concur with the 
complainant as for example, Webster ■treats 
the word as derived from Latin, manus, the 
hand, and scribere, seriptum, to write, and 
as synonymous with manuscriptum, mean- 
ing literally, something written with the 
hand, a book or paper written with the 
hand or a written, as distinguished from a 
printed, docunaent On the other hand, the 
same learned author treats the word picture 
as derived from Latin pingere, pictum, to 
paint, and. as synonymous with pictura, and 
defines the word as meaning that which is 
painted, a lik^a^s. drawn in colors, hence, 
any graphic rej^j^SfSntation, as of a person, a 
landscape or g. ^}^mg; and he adopts the 
language of ^c^^ in which he says that 
pictures and shapes are but secondary ob- 
jects, showing that in his View the picture 
presents the objects to the observer as a 
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whole, whereas the manuscript only de- 
scribes the parts or elements of the object, 
leaving the mind of the reader to aggregate 
those parts or elements into an entire figure 
or whole. Worcester's definition of those 
two words is substantially the same as the 
definitions given by Webster. He treats the 
word manuscript as derived from the Latin 
words, manus, the hand, and scriptum, some- 
thing written, and defines its meaning as a 
paper written, a writing of any kind, in con- 
tradistinction to printed matter. His defini- 
tion of the word "picture" also corresponds 
with that given by the first-named author. 
He derives it from the Latin word,*pictura, 
and defines it as a representation or like- 
ness in colors, a painting or drawing. Bou- 
vier also defines manuscript as a writing, a 
writing which has never been printed, and 
refers to the right of an author as secured 
by the copyright act, and as conceded at 
common law, but adds that these rights will 
tie considered as abandoned, if the author 
publishes his manuscript without securing 
the copyright under the act of congress. 
Mere definitions, however, do not portray 
the difference between a manuscript and a 
picture as fully or as strikingly as it is 
■seen when the two things are compared and 
contrasted as means of instruction, or of 
imparting an idea or description of the ob- 
ject or subject matter of the manuscript or 
picture. Separate description of each ele- 
ment of the object is required in the manu- 
script describing the several parts of which 
it is composed, the nature, material, appear- 
ance, size, color, dimensions, use, and every- 
thing essential to enable the reader to form 
an idea of what the object is which is em- 
l)raced in the description given in the manu- 
script, all these must be considered and com- 
bined by the reader in order that he may be 
able to form an ideal picture of the object 
described or the subject-matter of the entire 
description. His ideal picture may or may 
not be in accordance with the object actually 
described in the manuscript, as the object 
itself is not presented to the senses of the 
reader. On the contrary, he is left to por- 
tray in his own mind the outlines of the ob- 
ject from the written description, and so to 
combine the same as to suggest an ideal pic- 
tu're of the object described. 

Whatever conclusion the reader of the 
manuscript nmy form, it is but an ideal pic- 
ture, made in his own mind from the written 
description of the object, and necessarily 
-calls into exercise all the creative faculties 
of the mind. No such operation of the mind 
is involved, where the picture or painting 
■of the object is presented to the observer, as 
the object Itself in a secondary form, "drawn 
in colors," is presented externally to the 
sense of sight. In the latter case, no ideal 
of the mind is necessary, as the thing itself 
is presented physically to the natural eye- 
Briefly stated, the picture is the thing itself, 
hilt the manuscript is only the description of 
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it in language, and leaves the mind of the 
reader to make the picture, or, in other 
words, the picture presents, at a glance, all 
the characteristics of the object exactly as it 
exists, but the manuscript only enumerates 
and describes those characteristics one by 
one, imposing upon the mind of the reader 
the labor of aggregating the same into a 
whole and presenting to his perceptions an 
ideal of the described object. Different com- 
munities employ diverse characters for let- 
ters and even for phrases, but it can make 
no difeerence what the characters are that 
are employed in describing such an object, 
not even if they are arbitrary signs, so long 
as it remains true that the manuscript is a 
description of the object and not the pre- 
sentation of the object itself or its ponxalt, 
as the manuscript, while it retains that char- 
acter, is simply the registry of certain 
thoughts or ideas about a thing and not the 
exhibition of the thing itself, as in the case 
of a picture. Unsupported as the proposi- 
tion of the complainant is, by any legal ad- 
judication, the argument of the respondent 
is a forcible one that the construction of § 9 
of the copyright act must be controlled by 
the well-established rule that the words of 
a statute, if of common use, are to be taken 
in their natural, plain, obvious, and ordinary 
signification and import, unless it dearly ap- 
pears from the context or other parts of the 
enactment, that the words were intended to 
be applied differently from their ordinary or 
their legal acceptation. 1 Kent, Comm. (11th 
Ed.) 462; Martin v. Hunter's Lessee, 1 
Wheat. [14 U. S.] 326; Waller v. Harris, 20 
Wend. 561; Doane v. Phillips, 12 Pick. 226. 
Nothing is shown in the context of the en- 
actment to favor the theory of the com- 
plainant, and inasmuch as the usual and 
ordinary signification and import of the two 
words Is opposed to such a theory, it is diffi- 
cult to see how it can be adopted without 
doing violence to the most approved canons 
of construction. Dwar. St (2d Ed.) 573; 
Smith, Const. Law, §§ 505, 545. 
'Strong support to the opposite view is de- 
rived as a legislative expression, from sec- 
tion 86 of the subsequent and recent copy- 
right act, which, in terms, extends the priv- 
ilege of copyright to the author, inventor, de- 
signer, or proprietor of a paintmg, drawing, 
chromo, statue, statuary, and models and de- 
signs intended to be perfected as works of 
the fine arts as well as to the author, in- 
ventor, designer, or proprietor Of any book, 
map, chart, dramatic or musical composi- 
tion, engraving, cut, print, or photograph, or 
negative thereof, giving to such authors, in- 
ventors, designers, and proprietors, the sole 
liberty of printing, publishing, completing, 
copying, executing, finishing, and vending 
the same for the term of years therein men- 
tioned. All persons without the consent of 
the proprietor of the copyright in writing, 
signed in the presence of two or more credi- 
ble witnesses, are forbidden to engrave, etch, 



[18 Fed. Cas. page 1277] 

work, copy, print, puWish, or import any 
copy of such map or otber article, and the 
provision of section 100 is that if any person 
shall violate the prohibition as therein ex- 
pressed, he shall forfeit to the said proprietor 
all the plates on which the same shall he 
copied, and every sheet thereof, and in case 
of a painting, statue, or statuary, he shall 
also forfeit ten dollars for every copy of the 
same in his possession. Unquestionahly the 
provision, so far as it relates to a picture, is 
entirely new, and it will he observed that it 
does not embrace a manuscript, but section 
102 is substantially the same as section 9 in 
the prior act, and. that both alike are in 
terms confined exclusively to the protection 
of manuscripts. 16 Stat. 212, 214. Viewed 
in the light of these suggestions, the court 
is of the opuiion that the word "manuscript," 
as used in section 9 of the copyright act, does 
not include a picture, and that a purchaser 
of a picture, such as the one described in 
the bill, may acquire a title to the same by 
an oral contract with the lawful owner, that 
the consent of the author or proprietor in 
writing, signed in the presence of two credi- 
ble witnesses, was not necessary under that 
act to obtain the right to reproduce or chromo. 
the same, provided such consent was fairly 
and understandingly obtained, and for a val- 
uable consideration. 

Suppose it is not necessary that the con- 
sent of the author or proprietor of a picture 
should be in writing to render the sale valid, 
still it is contended by the -complainant that 
neither the sale In this case to the vendor 
of the respondent, nor the purchase of the 
same by the respondent from the vendee of 
the complainant, even though the sale and 
delivery of the picture in each case was 
absolute and imconditional or both combined, 
had the effect to transfer to the respondent 
the right to reproduce or chromo the picture, 
that in selling and delivering the pictm-e, and 
subsequently suffering his vendee to sell and 
deliver the same to the respondent, he only 
parted with the result of his labor as prop; 
erty, that he did not part with the right to 
reproduce or chromo-lithograph the picture, 
that the right tq; multiply copies of the pic- 
ture was vested in "him as the author and 
proprietor of the same, and that he still re: 
tains that right notwi.thstanding the sale and 
delivery by himself and the subsequent piu:- 
chase by the respondent. Undoubtedly, the 
author of a book or of an unpublished manu- 
script, or of any work of art, has at common 
law and independently of any statute, a prop- 
erty in his work until he publishes it or it is 
published by his consent or allowance, and 
that property unquestionably exists in pic- 
tinres as well as in any other work of art. 
He has the undisputed right to his manu- 
script, he may withhold or he may CQmmrmi- 
cate it, and communicating, he may limit the 
number of persons to whom it shall be im- 
parted, and impose such restrictions as he 
pleases upon the use of It He. may annex 
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conditions and proceed to enforce them, and 
for their breach he may claim compensation. 
Jefferys v. Boosey, 4 H. L. Cas, 815-961; 
Millar v. Taylor, 4 Burrows, 2396; Queens- 
berry V. Shebbeare, 2 Eden, 329. Numerous 
other decided cases also affirm the same 
proposition, that the author of an unpub- 
lished manuscript has the exclusive right of 
property therein, and that he may determine 
for himself whether the manuscript shall be 
made public at all, that he may in all cases 
forbid its publication by another before it has 
been published by him or by his consent or 
allowance, that a painter also has at com- 
mon law the same right before publication to 
prevent any person from copying it, and that 
the purchaser and owner of the picture hold- 
ing the title from the painter or his assigns, 
has the same right before publication, to pre- 
vent another from multiplying copies of it or 
reproduchig the pictmre, but the authorities 
all agree that after publication, that right is 
lost Turner v. Robinson, 10 Ir. Ch. 121, 
on appeal, Id., 510; Fisher v. Folds, 1 
Jones, 12; Wheaton v. Peters, 8 Pet [33 U. 
S.] 591; Keene v. Wheatley [Case No. 7,- 
644]; Bartlett v. Crittenden [Id. 1,076]. An 
author, said Hoar, J., in Keene v. Kimball, 
16 Gray, 549, has at common law a property 
in his unpublished works, which he may as- 
sign, and in the enjoyment of which, equity 
will protect his assignee as well as himself. 
This property continues until by publication, 
a right to its use has been conferred upon 
or dedicated to the public. 

Independentiy of legislation, the sole pro- 
prietorship of a manuscript is in the author 
and his assigns until he publishes it, but an 
unqualified publication, such as is made by 
printing and offering copies for sale, dedi- 
cates the contents to the public unle^ the 
sole right and liberty of printing, repruxting, 
publishing, and vending the same is secured 
to the author or proprietor by copyright But 
there may be a limited publication by com- 
munication of the contents by reading, rep- 
resentation, or restricted private circulation 
which will not abridge the right of the author 
any further than necessarily results from the 
nature and extent of such limited use as he 
has made or allowed others to make of the 
manuscript or painting, or, as Lord Brough- 
am said in Jefferys v. Boosey, 4 H. L. Gas. 
961, he may withhold or he may communi- 
cate it, and communicating, he may prescribe 
limitation and impose such restrictions as 
he please as to the. extent of its use, which 
fully justifies the conclusion in Keene v. Kim- 
ball, that when a literary proprietor has 
made a publication in any mode not restrict- 
ed by any condition, other persons acquire 
unlimited rights of republishing in any mode 
in which his publication may enable them to 
esercise such a right Keene v. Kimball, 16 
Gray, 550. Assignments of a manuscript are 
required to be in writing by the copyright 
act but enough has been remarked to show 
that a picture under that act might be trans- 
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ferred by an oral contract, and it is well set- 
tled law that even copyright is an incident to 
the ownership of a manuscript, and that it 
passes at common law with the transfer of 
a work of art Turner v. Robinson, 10 Ir. Ch. 
121; Power v. Walker, 3 Maule & S. 9. 
Hence the remark of the court in Turner v. 
Robinson, that it was a strange proposition 
that the transfer of property should destroy 
and extinguish that which principally con- 
stitutes the value of the thing transferred, 
meaning not that th& right to publish did not 
pass by the sale, but that the exclusive right 
of publication whi^h attached to the manu- 
script was not lost by the transfer. Such 
a transfer of the manuscript or picture is not 
a publication of the same unless it was so 
intended by the parties, but if the sale was 
an absolute and unconditional one, and the 
article was absolutely' and unconditionally de- 
livered to the ptirehaser, the whole property 
in the maniiscript or picture passes to "the 
purchaser, including the right of publication, 
unless the same is protected by copyright, in 
which case the rule is difEerent Baker v. 
Taylor [Case No, 782]; Ryan v. Goodwin [Id. 
12,186]; Wood V. Zimmer, Holt, N. P. 60; 
Pennock v. Dialogue, 2 Pet [27 U. S.] 14. 

Personal property is transferable by sale 
and delivery, and there is no distinction in 
that respect, independent of statute, between 
literary property and property of any other 
description. [Palmer v. De Witt, 2 Sickles 
• (47 N. Y.) 532; Id., 7 Rob. (N. Y.) 530.] a 
Owners of personal property have the right 
to sell and transfer the same as inseparable 
incidents of the property, and the author or 
proprietor of a manuscript or picture pos- 
sesses that right as fully and to the same 
extent as the owner of any other personal 
property; the same being incident to the own- 
ership. Sales may be absolute or condi- 
tional, and they may be with or without 
qualifications, limitations, and restrictions, 
and the rules of law applicable in such cases 
to other personal property must be applied 
in determining the real character of a sale 
of literary property. Proper attention to 
these considerations will furnish the true ex- 
planation of many, if not all the cases re- 
ferred to by the complainant, which are 
supposed to support the second proposition 
for which he contends. Prince Albert v. 
Strange, 1 Hall & T. 1; Queensberry v. Sheb- 
beare, 2 Eden, 329; Bishop of Hereford v. 
Griffin, 16 Sim. 196; Steven v. Cady, 14 How. 
[55 U. S.] 528; Stevens v. Gladding, 17 How. 
[58 U. S.] 447; Abernkhy v. Hutchinson, 1 
Hall & T. 28. 

Beyond doubt, the right of first publication 
is vested in the author; but he may sell and 
assign the entire property to another, and if 
he does so his assignee takes the entire prop- 
erty, and it is a great mistake to suppose 
that any act of congress, at the date of the 
sales of the picture in this ease^ required 

2 [From 2 O, G. 619.] 
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that such an assignment should be in writ- 
ing; and the pleadings show that the sale 
and delivery in each case were absolute and 
unconditional, and without any qualification, 
limitation, or restriction, showing that the 
entire property was transferred from the 
complainant and became vested in the re- 
spondent Sims V. Marryatt, 17 AdoL & E. 
[N. S.] 281; Adderley v. Dixon, 1 Sim. & S. 
607. Confirmation of that view, if any be 
needed beyond what appears in the express 
allegations of the answer to that effect Is 
also found In the further allegation that the 
respondent called upon the complainant im- 
mediately after the .sale and delivery to him, 
and informed the complainant that he intend- 
ed to publish the picture as a chromo, and 
that the complainant made no objection to the 
proposed publication, showing that the eom- 
plainant as well as the respondent under- 
stood that the entire property of the picture 
was vested in the respondent It is insisted 
by the respondent that the acts and declara- 
tions of the complainant on that occasion, 
as more fully set forth in the answer, estop 
the complainant from making any such claim 
as that set up in the bUl; but it is unneces- 
sary to decide that question, as the court 
is of the opinion that those acts and declara- 
tions amount to a practical affirmance of the 
contract of sale and delivery of the entire 
property of the picture, as understood and 
claimed by the respondent Freeman v. 
Cooke, 6 Dow. & L. 187; Boucicault v. Fox 
[Case No. 1,691]; Bigelow, Estop. 475. Nd- 
ther a conditional sale nor any omfaimess is 
shown, and as neither exists in the case, it 
must be held that the complainant parted 
with the entire property in the picture. Pope 
V. Curl, 2 Atk. 342; Thompson v. Stanhope, 
Amb. 737; MayaU v. Higbey, 1 Hurl, & G. 
148; Jones v. Thome, 1 N. Y. Leg. Obs. 408; 
Dalglish V. Jarvie, 2 Macn. & G. 231; Martin 
V. Wright 6 Sim. 297; Reade v. Conquest, 
9 0. B. (N. S.) 755. Unfairness is not pre- 
tended in this ease, and inasmuch as the sale 
and delivery were in their terms absolute 
and unconuitional and without any reserva- 
tion, restriction, ca: qualification of any kind, 
the court is of the opinion that complainant 
is not entitled to relief, p 
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PARTRIDGE v. DEARBORN at aL 

[2 Lowell, 286; i 9 N, B. R, 474.] 

District Court D. Massachusetts. Dea, 1873. 

Bankbuptot — Preference — Judgmbut for Debt 
KOT Doe, 
1, It seems to be decided in Wilson v. City 
Bank, 17 Wall. [84 TJ. S,] 473, that a fraudulent 
preference cannot be committed by the mere 
neglect of an insolvent debtor to go into bank- 
ruptcy. 



1 [Reported by Hon. John Lowell, LL. D,, 
District Judge, and here reprinted by pennis- 
Bion.] 
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2. Distinction between "Wilson v. City Bank, 
17 Wail. [84 U. S.] 473, and Buchanan v. Smith, 
16 Wall [83 U. SJ 277, considered. 

3. Where a creditor obtained judgment for 
& debt not yet payable, and thereby obtained a 
lien by levy on the goods of the debtor, hdd, the 
lien was invalid against the assignee in bank- 
ruptcy of the debtor, though the circumstances 
did not prove a statute preference. 

Bill in equity by [H. Partridge] the as- 
signee of Isaac Seabury against three judg- 
ment creditors [J. B. Dearborn and two oth- 
■ers] -who levied their. several executions on 
the goods of Seabury a few days before be 
filed his petition in bankruptcy, and caused 
them to be sold soon afterwards. The pro- 
<;eeds of sale were in the hands of the oflacer, 
who -was made a party defendant The bill 
■charged that the judgments were obtained 
and realized by way of fraudulent prefer- 
ence. There was evidence thai Seabury was 
a trader, and was insolvent, and known to 
the defendants to be so before they ob- 
tained their judgments. The bankrupt testi- 
fied that he failed, through inadvertence, to 
«nter his appearance in the suits, and bad 
no intention that the defendants should ob- 
tain a preference. 

O. S. Lincoln, for plaintiff. 
Boardman & Blodgett (O. J. Noyes, with 
them), for defendants. 

LOWEIiL, District Judga No objection 
lias been taken to the bill for multifarious- 
ness; and I understand that the convenience 
•-of all parties has been promoted by trying 
the several eases as one. 

The late case of Wilson v. City Bank, 17 
Wall. [84 U. S.I 473, disposes of the most Im- 
portant part of the present controversy. It 
■decides that no inference of an intent to pre- 
fer a creditor can be derived from the facts 
that the debtor is insolvent, and knows tbat 
the creditor is about to procure a judgment 
.against him by virtue of which an actual 
preference can be obtained. The reason is 
that it is no part of the legal or moral duty 
■of an insolvent person to file a petition in 
bankruptcy, nor to defend against a Just 
-debt sued for by one creditor in order to 
^ive time to other creditors to file such a pe- 
tition. The next step in the reasoning is in- 
evitable: that the state of mind in which a 
man omits to do what he is neither legally 
nor morally bound to do, is immaterial. 

That case does, in a certain sense, over- 
rule Buchanan v. Smith, 16 Wall. [83 U. S.] 
:277, by rejecting the arguments on which 
the decision in that case was rested; but 
-the decisions can be reconciled in this way: 
In Buchanan v. Smith, the insolvent debtor 
was sued by Buchanan, and before judg- 
ment had been obtained, made an assign- 
ment to a third person for the benefit of cred- 
itors; this assignment was, of course, invalid 
,as against the assignee in bankruptcy; but» 
when set aside in the court of bankruptcy, 
the property would go to the benefit of the 
.general creditors, and not for the advantage 
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of an Intervening judgment creditor. It 
would be neitber the duty nor the rigbt of 
an assignee in bankruptcy to inquire into a 
fraud on a single creditor, unless tbe conse- 
quence would be to bring the assets, or some 
part of them, into the general fund. If I 
have not misread Buchanan v. Smitb [supra], 
it may stand upon these supports; but the 
theory on which It was decided, that a debt- 
or can by mere neglect, from whatev^ mo- 
tive, commit a fraudulent preference, seems 
to me to be wholly inconsistent with the rea- 
soning and the conclusion in Wilson v. City 
Bank [supra], and, if the earlier case cannot 
be thus explained, it is overruled. 

That a creditor may obtain an actual pref- 
erence by pursuing his legal remedies, is one 
of the difficulties in the operation of all- 
bankrupt laws, as was pointed out by Curtis, 
J., ddivering the judgment of the supreme 
court in Buckingham v. McLean, 13 How. 
[54 TJ. SJ 169; and it was tbere suggested 
that the statute might guard against such 
inequalities, as has been done by some of 
the English acts. The latest revision of the 
statute in that country (32 & 33 Vict c- 71, 
§ 87) provides that, where the goods of a 
trader have been taken in execution and 
sold, the officer shall retain the proceeds for 
fourteen days; and if withta that period, no- 
tice of a petition in bankruptcy is served on 
him, he shall hold such proceeds, after de- 
ducting expenses, in trust for the assignee. 
Our courts, in endeavoring to work out an 
equitable rule from the existing law, adopt- 
ed a construction which the supreme court 
have now pronounced to be unsoiind, as they 
did upon an analogous point under the act 
of 1841 [5 Stat. 440], ta Buckingham v. Mc- 
Lean, ubi supra. 

Although I am of opinion that the motive 
of the debtor in sucb a case is immaterial, 
yet as that predse question is left open iu 
the late decision, I have carefully examined 
the evidence in this case, and am satisfied 
that Seabury, the bankrupt, is not proved to 
have wished that any preference should be 
obtained by the defendants. 

There remains, however, in respect to the 
defendants, Scott & Co., a point both new 
and important. They obtained judgment for 
a debt, part of which had not matured when 
they brought their action. This fact was 
very properly urged as evidence of actual 
collusion on the bankrupt's part; and such 
collusion, if proved, would, beyond doubt, be 
"suffering" his property to be taken on legal 
process. But, upon all the evidence, I do not 
find the collusion. In my opinion, however, 
the assignee has a remedy for this wrong, 
though it is not a statute preference. The 
assignment conveys to the assignee all the 
debtor's property, subject to lawful incum- 
brances. The lien created in favor of Scott 
& Co., by the judgment and seizurev Is an 
incumbrance to be preserved, so far as it is 
lawful, and no farther; and a court of equity 
can inquire into its lawfifiness. 
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An assignee, in so far as he represents 
creditors, is not absolutely bound by Judg- 
ments against the debtor. In England, lie 
is beld not to be bound at all. Ex parte 
Chatteris, 26 Law T. (N. S.) 174; In re Fowl- 
er [Case No. 4,998], and cases cited. In 
Fowler's Case I refused to adopt the rule, 
ihat the bankrupt court could reopen all 
judgments; but expressed the opinion, to 
whicTi I adhere, that creditors, and the as- 
signee representing them, may collaterally 
impeach judgments against the bankrupt for 
fraud or error. This is always the right of 
third persons who have had no day in court. 
In the state court, no doubt, the assignee is 
a privy with the debtor; but he could not 
there avail himself of any fraud which mere- 
ly tends to give the judgment creditor an ad- 
vantage over others, for that is the very 
purpose of a judgment at law. 

If, then, Scott & Co. have committed a tech- 
nical fraud on the other creditors in obtain- 
ing their judgment, it may be inquired into 
here. And it seems to me to be such a fraud 
on their part, that they sued for a debt as 
being payable which was not payable. In 
the state court they filed a bill of particulars, 
resembling in all respects their accounts ren- 
dered the bankrupt, excepting in the very 
important circumstance that it omitted the 
words "cash in three months" and "cash in 
four months," which appear on the face of 
two of their accounts respectively. This 
suppressio veri must be presumed to have 
been wilful, since without it they could not 
have procured the judgment and consequent 
lien which they now rely on. The adapta- 
tion of means to the end proves the design. 
Such a contrivance to obtain an advantage 
through the forms of law cannot be upheld 
by a court of equity, although it may not 
happen to be described in the statute as a 
fraudulent preference, or to have ever been 
undertaken before by any creditor; and 
though it may be a fraud that could hardly 
be committed if there were no bankrupt law, 
I do not set it aside as a fraudulent prefer- 
ence under the statute, but as a lien fraudu- 
lently obtained by the creditor without any 
assistance from the bankrupt. Decree ac- 
cordingly. 
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PARTRIDGE v. LIFE INS. GO. 

p. DiU. 139.] 1 

Circuit Court, D. Missouri. 1871.2 

lii^E InsuBANCE — Compensation op Agents- 
Usage. 

In an action by the former local agent of a 
foreign life insurance company against the com- 
pany to recover the commuted value of commis- 
sions on the renewal of policies after the plain- 
tiff was discharged, it appeared that the con- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Affirmed in 15 Wall. (82 U. S.) 573.] 
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tract fixing the plaintiff's compensation, was 
contamed in a letter from the secretary of the 
company, to him, which stated: "You are there 
working up a business for yourself, and are to 
be paid the highest commissions we pay to any 
f.^^** riit """as held, in substance, that the plain- 
tiff could not show a local usage among other 
companies, not indnding the defendant's com- 
pany, to pay the commuted value of premiums 
during the whole existence of the policy, should 
the agent who procured the policy be discharged, 
or cease to act for the company. 

[This was an action by B. Frank Partridge 
against the Phoenix Mutual Life Insurance 
Company to recover for services rendered de- 
fendant as agent in its business of life in- 
surance.] 

Harding & Thayer, for plaintiff. 

Eno, CUne, Jamison & Day, for defendant 

PER CURIAM. The plaintifiE had been the 
local agent In St Louis, of the defendant, a 
foreign insurance company, and in this action 
sought to recover commissions, or commuted 
value thereof, for renewals of policies after 
he ceased to be the agent The plaintifC serv- 
ed as such agdnt under a letter from the 
company, to him, which stated: "Your status 
is this: You are there working up a business 
for yourself, and are to be paid the highest 
commissions we pay to any agent" To this 
the plaintifC assented. Held, on the trial: 
1st That the whole sentence was to be taken 
together, and that the plaintife could not in- 
troduce the parol testimony of insurance meij 
or agents, to show that the words "working 
up a business for yourself" (sei>arating them 
from the rest of the connected sentence) had 
a peculiar meaning, and meant that he should 
be entitled to continuing, or future commis- 
sions after he had ceased' to be agent, and of 
which he could not be deprived by being dis- 
char^d from the service of the company. 
2d. That while the plaintiff might show by 
parol what were the highest commissions, or 
best terms paid by the defendant to any of 
its agents with like duties as the plaintiff, he 
could not show that there was a usage among 
other life insurance companies in St Louis, 
or doing business there, to pay commissions 
for renewals, or the commuted value thereof, 
during the whole existence of the policy, and 
after the agent ceased to act for the company. 
Such usage on the part of other companies 
being regarded as inconsistent with the spe- 
cial contract, which was, that the plaintiff 
was to have the highest commissions paid by 
the defendant and not the highest paid by 
others, and, besides, such usage was not al- 
leged or shown to be known to the defend- 
ant "Which was a foreign corporation. 

[There was a judgment in favor of the de- 
fendant which was affirmed by the supreme 
court where it was carried on writ of error. 
15 "WalL (S2 U. S.) 573.] 

(NOTE. Function of usage or custom in the 
interpretation of contracts explained. Barnard 
v. Kellogg, 10 Wall. [77 U. S.J 3«3. Never ad- 
missible to contradict or eat away an express- 
contract Stagg V. Insurance Co., Id. 589.) 
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PARTRIDGE v. SMITH. 

[2 Biss. 183.] 1 

Circnit Conrt, N. D. lUinois. Sept, 1869. 

Misdescription in Deed— Notice. 

1. A deed filed for record, misdescribing the 
premises — the numbers of the township and 
range having been transposed, but there being 
in the county no premises corresponding to the 
description in the deed— is sufficient notice to put 
a purchaser upon inquiry, and charge him with 
knowledge that the premises had been conveyed. 

CDoubted in Bailey v. Galpin, 40 Minn. 322, 
41 N. "W. 1054. Cited in Schweiss v. Wood- 
ruff, 73 Mich. 479, 41 N. W. 511.] 

2. The misdeseriplaon is not of such a char- 
acter as to do away with the effect of the regis- 
try laws. 

3. A mortgagee of real estate is a bona fide 
purchaser, even though the morigage was given 
to secure a pre-existing debt. 

On the 9tli day of October, 1867, in the 
city of New York, Alice B. Smith executed 
to the complainants a mortgage on an 
eighty-acre tract of land in McHenry coun- 
ty, Illinois, which was described as follows: 
"The south half of the south-east quarter of 
section 15, in township No. 8 north, of range 
No. 43 east of the 4th principal meridian, be- 
ing in the county of McHenry and state of 
Illinois." This mortgage was given as secur- 
ity for an indebtedness already over due. 
On the 1st of October, Mrs. Smith had exe- 
cuted a deed of trust to William O. Goudy, 
to secure a debt due the Merchants', Farm- 
ers' & Mechanics' Savings Bank of Chicago. 
This deed properly described the premises, 
but was not filed for record until October 
16th. It was not shown that the complain- 
ants had actual knowledge of this deed. 
This was a bill to foreclose the mortgage, 
making the bank a party defendant, who 
answered, claiming priority by virtue of the 
deed of trust 

Williams & Thompson, for complainants. 
Goudy & Chandler, for defendants. 

DRUMMOND, Circuit Judge. It would be 
known, of course, at once, to any person 
familiar with the government surveys, of 
which the court takes judicial notice, that 
there is no such tract of land in McHenry 
county as the one described in the mort- 
gage. It Is claimed on the part of the plain- 
tiffs that the land should be "the south half 
of the south-east quarter of section 15, in 
town 43 north, range 8 east of the third prin- 
cipal meridian." This mortgage was filed 
for record in McHenry county, on the 14th 
of October, 1867. Mrs. Smith was indebt- 
ed to the mortgagees, the plaintiffs, for a 
bill of goods which had been previously 
sold, and she being In New York at that 
time, they asked for some security upon this 
bill, and at their request this mortgage was 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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executed, she stating at the time, that as she 
was to give a mortgage, although the debt 
had been due for some lime, she would ask 
for thirty days. A thirty day note for $2,- 
204.36 was accordingly executed, to secure 
which the mortgage was given. 

At the time this mortgage was executed 
and given to the plaintiffs, Mrs. Smith had 
in point of fact, on the 1st day of October, 
1867, nine days before, executed a deed of 
trust to William O. Goudy, to secure a debt 
that was due by her, to the Merchants', 
Farmers* & Mechanics' Savings Bank, in 
this city, for the sum of $1,200, money loan- 
ed by that institution to her; but this deed 
of trust was not filed for record in the re- 
corder's office in McHenry county, where 
the land was situated, until the 16th daj- of 
October, two days after the mortgage to the 
plaintiffs was filed for record. Hence the 
controversy between the parties. The ques- 
tion Is, which takes the priority over the 
other. 

Of course. If the mortgage to the plaintiffs 
had truly described the land, and there was 
no notice to plaintiffs of the prior deed of 
trust, the registry laws would place the 
question beyond controversy, but the misde- 
scription of the land in the mortgage gives 
rise to the controversy. There is no ques- 
tion made in the case but that Mrs. Smith 
intended to mortgage to the plaintiffs the 
south half of the south-east quarter of sec- 
tion 15, town 43 north, range 8 east of the 
third principal meridian, in McHenry coun- 
ty. The description was inserted in the 
mortgage as the witnesses' say, at the in- 
stance of Mrs. Smith herself, and as given 
by her in the city of New York, and It is pre- 
sumable to parties who were unacquainted 
with the fact that there was no such land 
as thus described in McHenry county. 

Mrs. Smith states that In going from the 
hotel to the office of the Messrs. Cottrell, 
'she informed one of the plaintiffs that she 
had borrowed money on this land, and had 
given a deed of trust, and if that fact were 
established, of course It would put an end 
to the controversy. But three witnesses ex- 
pressly state that she told them that there 
was no encumbrance whatever upon the 
property. Their whole conduct at the time 
is inconsistent with their knowledge or un- 
derstanding of this communication. If she 
did make any statement, it is clear that 
they have either testified, untruly, or they 
did not understand It Mr. Ballard, the 
only one of the plaintiffs who had anything 
to do with it is the one that went to the 
hotel where Mrs. Smith was, and she ac- 
companied him to the office of the attorneys, 
and it must have been to him that com- 
munication was made; and his testimony, 
as well as that of both of the Cottrells (the 
attorneys), is entirely Inconsistent with such 
a communication being made; so the court 
must assume that the weight of the evi- 
dence Is that there was not notice to plain- 



PARTRIDGE <.Case No. 10,787; 

tiffs of the existence of tliis prior deed of 
trust, and the ease must be decided on that 
hypothesis. 

.That heing so, what is the Jaw upon tue 
subject? Here was a deed of trust execut- 
ed the 1st of October, 1867, to Mr, Goudy, 
and a mortgage on the 9th of the same 
month to these plalntifies, to the same land, 
the latter having no knowledge of the exist- 
ence of Ihe prior deed of trust. As between 
these parties I understand the -law to be 
that the mortgage and deed of trust take 
effect from the time that they are filed for 
record. As already stated, the defendants 
concede this, if the property had been truly 
described in the mortgage, and admit that 
if the mortgagees had no notice of the prior 
deed of trust, the mortgage would be prior 
in point of law to the deed of trust. 

Then, these two instruments having taken 
effect from the time they were filed for rec- 
ord, when the deed of trust took effect on 
the 16th day of October, what was the con- 
dition of the property? There was a mort- 
gage upon the record, or filed for record, 
which is the same thing, two days before, 
by Mrs. Smith to plaintiffs, of a tract of 
land in McHenry county, described, as the 
south half of the south-east quarter of sec- 
tion 15, town 8 north, range 43 east of the 
fourth principal meridian, and the Savings 
Bank and Mr. Goudy are presumed to know 
that fact. With this knowledge, the ques- 
tion is whether there was not, upon the rec- 
ord, enough to put a prudent man upon in- 
quiry in order to determine whether Mrs. 
Smith had not previously mortgaged this 
property covered by the deed of trust; and 
I think there was. 

It may be admitted— and I think the au- 
thorities go that far— that if there had been 
any land in McHenry county to which this 
description would apply, it would not be the 
duty of the parties to trace up and deter- 
mine what the actual truth was; but, upon 
a mere inspection of the record, which these 
parties are presumed to have seen, it would 
appear that Mrs. Smith undertook to mort- 
gage a particular tract of land in McHenry 
county; that it was east of the fourth prin- 
cipal meridian; that it was in town 8 north; 
that it was in range 43 east. The inquiry 
would naturally be, what does. this mean? 
There is no fourth meridian in McHenry 
county; there is no range 43 east. In point 
nf fact the range and town are simply trans- 
posed. It should be "town 43" instead of 
"range," and "range 8" instead of "town," 
I think that, with this before them there 
were facts from which they could infer, or 
any prudent man might infer, that this 
property upon which their deed of trust 
operated, was encumbered, and that encum- 
brance was upon the record two days be- 
fore their own. The property was actually 
mortgaged. It was the intention of the par- 
ties that it should be mortgaged. There is 
simply a misdescription of the property. 
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The question is, whether it is of such a char- 
acter as to do away with the effect of the 
registry laws as against a person whose 
deed took effect subsequent to the record- 
ing of this mortgage. .1 think there was 
enough upon the record to put a prudent 
man upon inquiry and compel him to follow 
it up and to affect him with the consequen- 
ces of that pursuit. 

That being so, the only other question in 
the case is, whether these plaintiffs were 
bona fide purchasers or mortgagees. It is 
claimed on the part of the defendants that 
they were not, because the mortgage was 
given for a pre-existing debt. The authori- 
ties upon that point are undoubtedly in con- 
flict, but this court has always held that a 
pre-existing debt constitutes a party a bona 
fide purchaser in the case of real estate, and 
a bona fide holder of a note in the case of a 
transfer of a note. It is claimed on the part 
of the defendants that the supreme court of 
the state has settled this question the other 
way in the case of Metropolitan Bank v. 
Godfrey, 23 111. 579. How they would de- 
cide it now, since the case of Manning v. 
McClure, 36 111. 490, I am not prepared to 
say. In this last case they hold that an in- 
dorsee was a bona fide holder of a promis- 
sory note, although he took it for a pre-ex- 
isting debt, and that latent equities between 
the maker and payee did not apply to him. 
I have however, a deeid.ed opinion on this 
point, and shall rule always, until I am cor- 
rected by the supreme court of the United 
States, that the giving of a security for a 
pre-existing debt does not, in itself, prevent 
the party to whom it is given from being a 
bona fide holder; and does not prevent It 
from being a bona fide security. That be- 
ing so, I think the plaintiffs have the right 
secured to them by the statute of having 
their mortgage first satisfied. The decree 
will be accordingly- 

NOTB. A description "two entire sections of 
land in the marine settiement and state of Illi- 
nois, and patented to the said John Kice Jones, 
has been held sufficient, as upon examination it 
could have been ascertained which two sections 
had been patented by said Jones. Choteau v- 
Jones, 11 111. 300. . . ^ , ^ . ^ , 

The following description has also been held 
sufficient: "A tract situated in the county of 
Hancock, in the state of Illinois, containing 160 
acres, be the same more or less, being north- 
west 26, north 5, west 8 of the county lands, 
and being the same quarter section patented by 
the United States to Edward Grow." Dicken- 
son V. Breeden, 30 111. 279. Also a description 
omitting the range and base line, as from the 
desciiption given a surveyor could locate the 
land. White v. Hermann, 51 lU. 243, 

That a mortgagee is a bona fide purchaser, 
see Bayley v. Greenleaf, 7 Wheat. [20 U, S.J 
46: Clark v. Hunt, 3 J. J. Marsh. 553; Cole v. 
Scot, 2 Wash. (Va.) 141; Wood v. Bank of 
Kentucky, o T. B. Mon. 194; Duval v. Bibb, 
4 Hen. & M. 113; Newton v. McLean, 41 Barb. 
285- Frisbev v. Thayer, 25 Wend. 396; Pond 
V (Jlarke, 14 Conn. 334; Lewis v, Stevenson, 

2 Hall, 63. ^ ^ ^. 

A person taking a note or bill in satisfaction 
of a precedent debt is protected as a bona fide 



[18 Fed. Cas. page 1288] 

purchaser, Eussell v. Hadduek, 3 GUman, 233; 
Foy V. Blaekstone, 81 Hi. 538; Saylor v. Dan- 
iels, 37 lU. .331. 



PABTNTHA DAVIS, The (UNITED 
STATES v.). See Cases Nos. 16,003 and 
16,001- 



Case 'No. 10,788. 

Bs parte PASQtTALT. 

[1 Cranch, O. C. 243.] i 

Circuit Court, District of Columbia. June 
Term, 1805. 

Waturalizatioit. 
A foreign mariner, residing in Alexandria five 
years, but sailing occasionally during that time 
In American vessels from that port, may be nat- 
uralized. 

Application to be naturalized. Affidavit 
that he has resided upwards of five years in 
Alexandria, and that he has during that time 
sailed from the port of Alexandria, in Ameri- 
can vessels, as a mariner. Good moral char- 
acter, &c. Admitted. 



In re PASSAIC BRIDGE CASES. See Case 
No. 9,620. 



Case "No. 10,789. 

PASSAIC ZINC CO. V. SPEAIt et al, 

[32 Leg. Int 362; 23 Pittsb. Leg. J. 34.] 

<3ircmt Court, B. D. Pennsylvania. Oct 4, 1875. 

Patents— NovELTr. 

Where the process described and claimed is 
nroved to have been practiced by others some 
time before the date of the patent, and before 
the period anterior to that when the patentee 
claims to have discovered it, the bill in equity 
will be dismissed. 

[This was a bill in equity by the Passaic 
Zinc Company against Spear & Richards.] 

L. C. Cleeman and George H. Fletcher, for 
complainants. 

Edward L. Perkins and Charles B. Collier, 
for respondents. 

McE33NNAN, Circuit Judge. The decisive 
jquestion in this case Is one of fact, and it 
would be a superfluous tast to collate and 
discuss the proofs touching it. It Is sufficient 
to say that they satisfactorily show that the 
process described and claimed in the com- 
plainants' patent was practiced by others 
fiome time" before the date of the patent, and 
the period anterior to that, when the patentee 
claims to have discovered it. 

The bill must, therefore, be dismissed with 
costs. 



PASSAIC ZINC CO. (WETHERILL v.). See 
Case No. 17,465. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



(Case No. 10,791) PASSEU?GEE 
Case No. 10,790. 

PASSAVANT V. The COLLECTOR. 

[Cited in Oelberman v. Merritt, 19 Fed. 409. 
Nowhere reported, and no opinion was written.] 



Case No. 10,791. 

PASSENGER ACT OP MARCH 3, 1855. 

[35 Hunt, Mer. Mag. 451.] 

District Court, D. California. 1856. 

Cabbiers of Passengers— Vessels— Limitations 
as to nombeb asd space allowed. 

In the United States district court (Cali- 
fornia), at the suggestion of Colonel Inge, 
United States district attorney, MCALLIS- 
TER, Circuit Judge, delivered a special charge 
to the grand jury on the construction of the 
provisions of the passenger act of March 3, 
1855 [10 Stat. 715]. 

His honor said: Since the year 1819, about 
which time there was press of European 
immigration to this country, congress has 
passed various laws in relation to the car- 
riage of passengers in vessels. When, in the 
course of circumstances, such measures be- 
came matters of great necessity, congress fol- 
lowed out the legislation on the subject by 
an act in the year 1847, and different acts in 
the ensuing years,— all these acts having for 
their object the safety and the health of 
passengers. The act of the 3d of March, 1855, 
repeals, and, as it were, codifies all the laws 
passed by congress in relation to the trans- 
portation of passengers by sea. This act was 
passed by congress on the last day of its ses- 
sion, and its provisions are somewhat ob- 
scure, and to a certain extent, difficult of 
construction. 

The court proceeded to construe the law by 
a course of reasoning, and concluded that, 
tmder the provisions of the first section, two 
distinct offenses were specified: (1) The tak- 
ing on board a greater number of passengers 
than in proportion of one to every two tons of 
the vessel, (2) The following portion of the 
section referred to appropriated certain spaces 
on the declj: for the use of the passengers, 
viz. 16 superficial feet on the main and poop 
deck and deck houses, and. 18 superficial feet 
on the lower deck, for each passenger. The 
proper construction of this provision was that 
if the whole number of passengers exceeded 
the aggregate amount of space appropriated, 
without reference to their actual distribution 
on the different decks, the master of the ves-- 
sel was liable to prosecution for misdemean- 
or, and to pay a fine of §50 for each passenger 
in ^excess. 

Sis honor referred to the 10th section of 
the law making the provisions relating to the 
space in vessels appropriated to the use of 
passengers applicable to the carriage of steer- 
age passengers in steamers. According to 
the principle of a strict construction of penal 
statutes and the rule, "expressio unius, es- 
cluslo alterius," his lionor decided that the 
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number of steerage passengers whicli a 
steamer was entitled to transport was to be 
estimated exclusively by the proportion of 
space, and not by the proportion referred to, 
of one passenger to two tons of the vessel. 



PASSENGER FABE ENUMERATOR, ETC., 
GO. V. METROPOLITAN R. CO. See 
Case No. 11,535. 

PASSMORB (UNITED STATES v.). See 
Case No. 16,005. 

PATAPSCO, The (BOTCE v.). See Case No. 
1,744. 



Case Wo. 10,793. 

PATAPSCO GUANO CO. v. MORRISON 
et al. 

[2 Woods, 395.] i 

Circuit Court, S. D. Georgia. April Term, 1876. 

Trusts — Power to Sell — Authority to Mort- 
gage — COXSTRUCTION OF StATE StATDTES. 

1. A power in a trust deed to sell and reinvest 
on the same limitations and trusts does not in- 
clude by implication the power to mortgage. 

[Cited in Jeffrey v. Hursh, 49 Mich. 32, 12 
N. W. 898.3 

2. Nor does a statutory provision ^ving pow- 
er to the judge of a court to pass an order au- 
thorizing the trustee to sell or convey the corpus 
of the trust estate confer power to authorize 
the trustee to mortgage it. 

3. The federal courts are not bound to follow 
the construction put upon a state statute by an 
inferior state court. 

[Cited in Xiookoat Mountain R. Co. v. Hous- 
ton. 44 Fed. 450.] 

4. A trustee, unless expressly authorized, can- 
not issue negotiable paper executed in his trust 
character so as to bind the trust estate. 

The cause was beard for final, decree upon 
the pleadings and evidence. 

The facts were as follows: In the year 
1843, the defendants Gideon A. Dowse and 
Sarah A. Dowse, then Sarah A. Morrison, be- 
ing about to marry, entered into an ante nup- 
tial ct>ntract with George Harris, since de- 
ceased, and the defendant Robert J. Morri- 
son as trustees. This contract, after recit- 
ing that it was desirable that a proper set- 
tlement and provision should be made for said 
Sarah A., and any child or children she might 
have, and that the said Sarah A. was then 
the owner of several slaves and about eight 
thousand dollars in money, provided that 
the money should be invested in a plantation, 
which was done. The contract declared that 
all the properly of said Sarah A. was to re- 
main her sole estate until her marriage with 
said Gideon Dowse, and then should ve§t in 
said trustees in trust for the use and joint 
lives of her and her said husband, and should 
she survive him, to her in fee; but should she 
die before her said husband, leaving a child 
or children, or the issue of a child or children, 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



then to said Gideon and them for tlieu* joint 
use until the eldest child became of age or 
married, when the estate was to be divided, 
share and share alike. And if the said Sarah 
A^ should die before the said Gideon A., 
leaving no child or children or the issue 
thereof, then to Gideon A. in fee. 

The contract contained the following pow- 
er: "That should a sale or exchange of any 
portion of said property be desired, it may 
take place by the written consent of the par- 
ties in interest, the proceeds of said sale to 
be vested in other property, to be held in 
trust, and upon the same limitations as are 
herein stated." . It also provided that in case 
it should be necessary from the death or dis- 
ability of one or both' of said trustees, an- 
other or others might be appointed by Sarah 
A. and Gideon, or, if he refuse, by her alone. 

The Code of Georgia (section 2327) declares i 
"A trustee, unless expressly authorized by 
the act creating the trust, or with the volun- 
tary consent of all the beneficiaries, has no- 
authority to 'sell or convey the corpus of the- 
estate; but such sale must be by virtue of 
an order of the court of chancery, upon a 
regular application to the same. Such ap- 
plication may be made to the judge in vaca- 
tion, on full notice to all the parties in inter- 
est, and the order for such sale may be grant- 
ed at chambers, iiie proceedings to be record- 
ed as an application for appointment of trus- 
tees." 

Relying upon this section of the Code, in 
February, 1871, Robert J. Morrison, surviv- 
ing trustee, Gideon Dowse for himself and as 
next friend for his wife Sai-ah A., Mary Low 
by her next friend, her husband, Samuel 
Dowse, and James Dowse, a minor, by bis 
next friend, Samuel Dowse, "being all the 
parties in interest," presented, by Mr. Peny 
as attorney, a petition to the judge of the 
superior court of Burke county, for leave to 
mortgage the trust estate, stating, inter alia, 
that the management of the property was in 
charge of Gideon and Samuel Dowse; that 
provisions and money were necessary to car- 
ry on the farm and support the cestuis que 
trust, and they, being unable to procure such 
aid, under the laws of the state regulating 
trusts, pray the said judge to grant a decretal 
order authorizing the tinistee to execute a 
mortgage deed to any proper person, mer- 
chant, factor or money lender, for such sup- 
plies, commercial manures, faxming imple- 
ments, or money— pledging said trust proper- 
ty to insure any debt created in such manner 
and for such consideration, the fnortgage to 
comply in form and substance with the laws 
of this state, and to be valid in every intent 
and meaning thereof. That said Gideon and 
Samuel had wholly failed in their endeavor 
to procure supplies, money, etc., and that the 
only relief promised them had been made in 
view of the grantiag of a decretal order, and 
execution of a mortgage in accordance with 
the same. This "bill of complaint" was veri- 
fied by Samuel Dowse, before the judge^ on« 
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the 21st of February, 1871, and a copy of tlie 
marriage contract was annexed to it as an 
exhibit. On the same day, tlie judge granted 
the decretal order; wMch order, after recit- 
ing the substance of bill and marriage arti- 
cles, concluded as follows: "It is, therefore, 
ordered and deci'eed that said Robert J. Mor- 
rison be, and he is hereby authorized and 
empowered to execute a mortgage deed -to all 
or any part of said trust land as may be re- 
quired, to any person who will furnish said 
trustee or his agent either with such neces- 
cessaries as tht circumstances of the case 
require, or money to purchase the same, and 
that the mortgage so created shall be in, every 
respect valid and binding upon said trustee, 
and shall attach to. the land so conveyed until 
the debt is satisfied. It is further ordered 
that this proceeding constitute the records of 
the supeilor coturt of Burke county; provided, 
further, that the sum borrowed or amount 
furnished shall not exceed the amount or sum 
of $2,000; and that a first lien be also taten 
upon the crop to be raised the present year to 
secure the same also." 

In pursuance of this authority as it is 
claimed, Morrison, the trustee, executed a 
note for two thousand dollars to one WilMns, 
which he signed "R. J. Morrison, trustee for 
S. A. Dowse and children," and to seem-e the 
same, executed a mortgage to Wilkins on the 
ti'ust properly, which he signed under the 
name and description of "R. J. Morrison, trus- 
tee," WilMns transferred the note and mort- 
gage before maturity to the complainant in 
this cause. The object and prayer of the bill 
was that the complainant might have a decree 
for the amount due on the said note, and that 
the mortgaged premises might be sold to pay 
Die same. 

W. "W. Montgomery and H. C. Cunningham, 
for complainant, ai'gued that the authority of 
JIoiTison, the trustee, to execute the note and 
mortgage,* was complete, and that even, if 
this authority were defective, the transfer 
of the note and mortgage to complainant as 
a bona fide holder before maturity cured any 
defect of authority for their execution, and 
made the note and mortgage binding on the 
ti'ust estate. 

R. B. Lester and T. M. Berrian, for defend- 
ants, relied, as a defense, upon the absence 
of authority in Morrison, the trustee, to exe- 
cute the note and mortgage, and claimed that 
no such authority was contained in the ante 
nuptial contract, and that the superior court 
of Burke county had no power under the Code 
of Georgia to confer such authority. They 
further claimed that a trustee, unless express- 
ly authorized, could not issue commercial pa- 
per to bind the trust estate, and the form on 
which the note and mortgage were executed 
put the transferee in inquiry, which, if fol- 
lowed up, would have shown that Morrison 
had no authority to execute them. 

The cases cited by counsel are referred to in 
the 'opinion of the court. 



ERSKINE, District Judge. Two distinct 
views of this cause were presented by counsel 
for plaintiffs; and it was argued that the 
maintenance of either would warrant a de- 
cree for the plaintiff. First, that the power 
in the marriage articles, to sell or exchange 
any portion of the trust estate and reinvest 
the proceeds in other property upon the same 
limitations and trusts, conferred authority to 
execute a mortgage. Or, secondly, the au- 
thority to mortgage was valid under the de- 
cretal order of the chancellor by virtue of 
section 2327 of the Code. In support of the 
first view, Allan v'. Backhouse, 2 Ves. & B. 
63, was relied on. There, the testatrix, after 
devising leasehold estates, held upon bishops' 
leases for lives, and all her other real estate, 
to certain uses, directed the renewal of her 
leaseholds, and that the expenses should be 
raised out of the rents and profits of the 
leaseholds, or any part of the freehold estates, 
to the end that they might be enjoyed there- 
with as long as might be. The vice chancel- 
lor said, that the word "profits," ex vi ter- 
mini, includes the whole interest, as a devise 
of the profits would pass the land itself. And 
he held, that as the purpose for which the 
money was to be raised out of the rents and 
profits might require it suddenly, for the les- 
sors could not be expected to wait for the 
gradual payment out of the rents, and as 
there was nothing in the will to give these 
words the abridged sense of annual profits, 
except the purpose to preserve the estate en- 
tire, he warranted .the sacrifice of part for 
the preservation of the remainder, and de- 
creed that the gross sum for fines on renewal 
of leases, as well as to raise portions, might 
be raised by sale or mortgage, and thereby 
effect the purposes of the testatrix. 

On perusing that case, it will there be 
found admitted, that the natural signification 
of the words "issues and profits" is annual 
"rents and profits." Yet the vice chancellor 
extended their meaning, "when applied," as 
he said, "to the object of raising a gross sum 
at a fixed time; when it must be raised and 
paid without delay, to a power to raise by 
sale or mortgage, unless restrained by other 
words." In Bloomer v. Waldron, 3 Hill, 361, 
Cowen, J., speaking of Allan v. Backhouse, 
called it "an extraordinary case." And in 
the late case of Earl of Shaftesbury v. Duke 
of Marlborough, 2 Mylne & K. Ill, which 
was a trust to renew out of the "rents, is- 
sues and profits," it was held, by Sir John 
Leach, M. R., to be confined to anoiual rents, 
issues and profits, on the authority of Stone 
V. Theed, 2 Brown, Ch. 243, in opposition to 
Allan V. Backhouse. 

They likewise relied on the case of Wayne 
V. Myddleton, 2 Ga. 383. There, four slaves 
were conveyed in trust for the sole use of 
Mrs. P., and after her death, to her children; 
the deed gave her thfe power, with the con- 
sent of the trustee, to sell and dispose of the 
trust property, whenever she should deem, it 
proper to do so, the proceeds to be reinvest- 
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ed upon lite trusts. She purchased land 
and the growing crop thereon from one M., 
and hired his slaves to assist in the crop, 
and to secure the purchase money and hire 
of the hands, she, with the consent of the 
trustee, made a mortgage on the trust prop- 
erty to M. The court held the power well 
executed, remarking, inter alia, that it "was 
a power without limitation, except that the 
property substituted for the slaves shall he 
covered with the same trusts." The deci- 
sion was based upon the fact that the mort- 
gage was given "for the purpose of acquir- 
ing, by purchase, other trust property to 
stand in the place of, and be substituted for 
the property mortgaged." Counsel also cit- 
ed 4 Kent, Comm. 147, 148, where the author 
in speaking of powers of sale inserted In 
mortgages, says that "the better opinion 
would seem to be, that a power of sale for 
the purpose of raising money will imply a 
power to mortgage, which Is a conditional 
sale." It is too evident to need citations, 
that the chancellor referred solely to mort- 
gages at the common law, where the title 
passed to the mortgagee immediately on de- 
livery of the conveyance in mortgage, the 
law investing the mortgagee with authority 
to sue out a writ of- right or ejectment 
against the mortgagor in possession, even 
before condition broken. But in this state, 
a mortgage is not a conditional sale; it does 
not clothe the mortgagee with a power 
coupled with an interest, nor pass any es- 
tate; it creates a lien only, and the title re- 
mains in the mortgagor until foreclosure 
and sale. Code, § 1954; Davis v. Anderson, 
1 Kelly, 176; U. S. v. Athens Armory, 35 
Ga. 344; Lockett v. Hill [Case No. 8,443], 

But the chancellor, in his lecture on Pow- 
ers (4 Kent, 331], says: "As a general rule, 
a power to sell and convey does not confer 
a power to mortgage," and he cites 1 Sugd. 
Powers, 528; 2 Chance, Powers, 388. And 
here let it be inquired whether the power 
conferred by the marriage contract is an 
exception to the rule. The language is: 
"That should a sale or exchange of any por- 
tion of said property be desired, it may 
take place by the written consent of the 
parties in interest; and the proceeds from 
said sale to be vested in other .property to be 
held in trust, and upon the same limitations 
as are herein stated." Some cases will now 
be referred to as illustrative of the rule: In 
Haldenby v. Spofeorth, 1 Beav. 390, the pow- 
er was "to make sale and dispose of the 
testator's lands by private sale or at auc- 
tion;" and it was held by the master of the 
rolls. Lord Langdale, not to authorize a 
mortgage. He said: "I think that the clear 
and manifest intention of the testator was 
to have a sale out and out; to have a com- 
plete conversion of his real estate. * « * 
I think that the terms of this wiU do not 
authorize a mortgage, and therefore the 
mortgagee has not got a valid title." 

In Stroughill v. Anstey, 1 De Gex, M. & 



G. 635, a devise was to trustees, charged 
with debts, etc., with direction for, or trusts 
which require further, an out and out con- 
version; and the lord chancellor held that a 
mortgage was not a proper mode of raising 
the charges. 

In Bloomer v. "Waldron, supra, the testator 
gave to his wife "full power to sell and con- 
vey all or any part of the real estate, pro- 
vided A. B. shall consent to such sale, etc.; 
the moneys from such sales to be vested and 
secured in such manner as the said A. B. shall 
direct for the purposes of this my wiU." She 
executed a mortgage in fee to H. B., with the 
consent of A. B.; but the court decided that 
this was not a proper execution of the power, 
and declared the mortgage to be a nullity. 

In Coutant v. Servoss, 8 Barb. 133, the deed 
conveyed lands to the grantee, in fee, in trust 
for the benefit of othei's, and conferred upon 
the grantee the power to grant, bargain, sell 
and convey the same, and to make and ex- 
ecute the necessary conveyances for the bene- 
fit of the cestuis que trust. The court held 
that these terms did not confer a power to 
mortgage. And citing Bloomer v. Waldron, 
and other authorities, the comt said: "These 
cases are explicit that the power to sell, 
when, as in this case, it is general and un- 
qualified, does not include the right to mort- 
gage, and this is in accordance with the well 
known rule that powers should be construed 
strictly." 

In Albany Ins. Co. v. Bay, 4 Comst. (N, 
Y.) 9, S. had devised lands in trust, to trus- 
tees, with power to "sell and dispose of such 
parts, in fee simple or otherwise, as Mrs. T., 
the cestui que trust, by writing under her 
hand, should from time to time request and 
desire." The court (two of the eight judges 
dissenting, and apparraitly laying stress upon 
the word "otherwise") decided that the pow- 
er did not include authority to execute a mort- 
gage. See Cummings v. Williamson, 1 Sandf. 
17; Wood V. Goodridge, 6 Gush. 117; Hub- 
bard v.- German Catholic Congregation, 34 
Iowa, 31; Head v. Temple, 4 Heisk. 34; Page 
V. Cooper, 16 Beav. 400; Devaynes v. Robin- 
son, 24 Beav. 86. 

Viewed in the light of those principles 
whic^ govern the interpretation of powers in- 
serted in marriage settlements and other in- 
struments, and applying the cases just cited 
to the power under consideration, and look- 
ing to the natural and obvious import of the 
words employed in creating the power to sell 
or exchange any portion of the property, and 
reinvest the proceeds arising from the sale 
in other property ujwn the same limitations, 
trusts, etc., it is, to my mind, manifest and 
put beyond question or doubt that it was not 
the intention of the settler to confer author- 
ity to mortgage the whole or any portion of 
the estate for any purpose. And I think the 
authorities well warrant the conclusion that 
"a trust for sale, with nothing to negative the 
settler's intention to convert the estate ab- 
solutely, will not authorize the trustees to ex- 
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ecute a mortgaga" Perry, Trusts Cl^t Ed.) 
§ 768. 

Altliougli tlie bill is framed solely on the 
alleged authority of the decretal order to the 
trustee, yet the discussion, no objection being 
interposed, was as prominent on the marriage 
settlement as on the order. And having ruled 
upon the settlement, I pass to section 2327 
of the Code, and the decretal order of the 
judge, upon which the decree must be based. 

The arguments presented by counsel were, 
in substance: That the promissory note of 
It'ebmary 21, 1871, for $2,000, made by Llor- 
rison and payable to G. A. Wilkins, or order, 
on the 1st of January, 1872, and the mortgage 
on the trust estate of even date with the 
note, and given to secure the payment thereof 
were, at the same time, delivered to Wilkins, 
who, before maturity of the note, indorsed it 
and also assigned the mortgage to the plain- 
tiff for value; that the note and mortgage 
are a valid and binding debt against, and a 
lien upon the trust property, the trustee hav- 
ing been judicially authorized to bind the es- 
tate by the decretal order of the judge, of 
February 21, 1871, rendered in accordance 
with the section of the Code referred to. 

It declares that "a trustee, unless expressly 
authorized by the act creating the trust, or 
with the voluntary consent of all the bene- 
ficiaries, has no authority to sell or convey 
the corpus of the trust estate, but such 
sales must be by virtue of an order of the 
court of chancery upon a regular application 
to the same. Such application may be made 
to the judge in vacation, on full notice to all 
the parties in interest, and the order for such 
sale may be granted at chambers." etc. 

Counsel for defendants insisted that this 
section did not empower the judge of the su- 
perior court to authorize the trustee to ex- 
ecute the mortgage. For the plaintiff, it was 
urged that he did possess authority to decree 
the making of the mortgage; that in enter- 
taining the application of the trustee and 
cestuis que trust for leave to mortgage the 
trust estate, he acted within the jurisdiction 
given by the section; that he had cognizance 
of the parties and the subject matter, and 
that the decretal order was, in all respects, 
a valid ac^ and binding on the estate. And 
possessing jurisdiction in the premises, as 
was contended, if the judge made an errone- 
ous decree, still, that matter could not be 
questioned in this court. Such is the sub- 
stance of the views presented by the respec- 
tive counsel on this branch of the case. 

Now, does the section in question really 
confer on the superior court or judge the 
jurisdiction claimed by the plaintiff—the pow- 
er, under any circumstances, to authorize a 
trustee to mortgage trust property? If~ I 
comprehend the meaning and scope of the 
section, it is when no express authority is 
given by the instrument creating the trust, 
to the donee or trustee of the power, to sell 
or convey the corpus of the trust property, 
that the superior court or judge can act and. 



order a sale. Then if this be so, this section, 
so far as the case before this court is con- 
cerned, has no application whatever, for the 
marriage settlement of 1843 expressly de- 
clares that should a sale or exchange of any 
portion of the trust property be desired, it 
may take place by the written consent of 
the parties in interest. So, unless the words 
in the section "to sell or convey the corpus 
of the trust estate," when tested by the rules 
of interpretation, include authority to mort- 
gage, the decretal order was, I think, unau- 
thorized. 

But it was contended for the plaintiff, that 
this court cannot question the construction 
given to this enactment by a state court, or 
in this particular case, by a state judge, un- 
less the statute itself or its construction con- 
flicts with the constitution or laws of the 
United States; that when a state court or 
judge expounds a state statute, such exposi- 
tion becomes a rule binding on the national 
courts, and that If the decision of the su- 
perior court judge is incorrect, the state su- 
preme -court is the tribunal to review and re- 
vise it, and not the United States circuit 
court. 

But this court does "not claim any super- 
visory or appellate power over the state court 
or judge; it merely entertains jurisdiction of 
this suit because of the citizenship of the 
plaintiff; and being thus called on to admin- 
ister a law of the state of Georgia, it will, if 
possible, follow the decision of the state 
judge. A state statute, when it appertains to 
rights and titles in things having a perma- 
nent locality, and a constraction is placed 
upon it by the highest state court, becomes 
a rule of decision in the federal courts; but 
the rule does not apply to the construction of 
contracts. To which class section 2327 be- 
longs is of no consequence here; for no part 
of it has ever been expounded by the supreme 
court of this state. Judiciary Act, § 34; Van 
Bokelen v. City R. R. Co. [Case No. 16,830]; 
Leffingwell v. Warren, 2 Black [67 U. S.] 
S99; Williams v. Kirtland, 13 Wall. [80 U. 
S.] 306. 

The power prescribed In the section to sell 
or convey the corpus of the trust estate is, to 
my mind, susceptible of no other meaning 
than that the legislature intended to nega- 
tive any authority to decree a mortgage. If 
this view is correct, then the word "sale," as 
there employed, is to ,be understood in its 
general legal sense: that a sale decreed by 
the court or judge means an out and out 
alienation, and not a sale subject to a charge, 
or conjoined with a defeasance. I am also of 
opinion that the term "convey," which is in 
signification and effect sufficient to answer 
the requisites of a grant at common law 
(Patterson v. Cameal, 3 A. K. Marsh. 618), is 
there used as synonymous with "to sell." 
The language of the section or statute is "to 
sell or convey the corpus of the trust estate." 
As already remarked, a mortgage in Georgia 
passes no estate; the title remains in the 
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mortgagor until subsequent foreclosure and 
sale. I may add, that wlien powers are de- 
rived under a legislative act, the mode and di- 
rections for the execution of these powers, 
must be sought for in the act 'And in sup- 
port of the views here expressed, the cases 
cited on the power in the marriage settlement 
are referred to. 

The right and title of the plaintiff in and 
to the two thousand dollar promissory note, 
and the mortgage given to secure it, will now 
be passed upon. Plaintiff relied upon Car- 
penter V. Lougan, 16 Wall. [83 U. S.] 271, 
and Taylor v. Page, 6 Allen, 86. "In the first 
case, the court held that where a negotiable 
note, secured by a mortgage, is transferred 
to a bona fide holder for value before maturi- 
ty, and a bill is filed to foreclose the mort- 
gage, no other nor further defenses are al- 
lowed as against the mortgage than would be 
allowed were the action on the note brought 
in a court of law. in the other case, a nego- 
tiable note secured by mortgage was given 
for the price of liquor sold in violation of 
law; and the court ruled that though the 
note and mortgage were void as between the 
oj'iginal parties, it was valid in the hands of 
a bona fide indorsee for value, without notice 
of the illegal consideration. The presumption 
is, that the $2,000 note was indorsed, and the 
mortgage transferred to the plaintiff by Wil- 
kins while the note was under due. The 
transfer on the mortgage bears date prior to 
the maturity of tbe note. The note is signed 
"R. J. Morrison, trustee for S. A. Dowse and 
children;" the mortgage "R. J. Morrison, 
trustee," and it recites that it is made "in 
pursuance of a decretal order passed by Wil- 
liam Gibson, as judge of the Augusta circuit, 
having jurisdiction in equity, passed on the 
21st of February, eighteen hundred and sev- 
enty." And the mortgage deed is made "be- 
tween Robert J. Morrison, trustee for Sarah 
A. Dowse and her children, of the first part, 
and Gilbert A. Wilkins of the second part" 

In Carpenter v. Longan [supra], the court 
said: "The assignment of the note under 
due raises the presumption of want of notice, 
and this presumption stands until overcome 
by sufficient proof. The case is a different 
one from what it would be if the mortgage 
stood alone, or the note was nonnegotiable." 
The promissory note given by Morrison to 
Wilkins, who indorsed it to the plaintiff, and 
for which the mortgage is intended to be col- 
lateral security, was a negotiable instrument; 
and though the words "trustee for S. A. 
Dowse and children" were appended to the 
name of the maker, they are mere descriptio 
personarum, and carry no power to bind the 
trust property, unless the marriage settle- 
ment, or the decretal order authorized him, 
as such trustee, to make and issue commercial 
paper binding on the trust estate. It will 
not, I suppose, seriously be said that such au- 
thority was conferred by the marriage settle- 
ment, or by the Code, or that it could be by 
the decretal order. A trustee has no power 



to bind, ex directo, the trust estate by prom- 
issory notes or bills of exchange, though such 
acts may make Mm personally liable. Story, 
Prom. Notes, § 63, and cases there cited; Love- 
lace V. Smith, 39 Ga. 130. Still, it was con- 
tended that the rule laid down in Carpenter 
V. Longan and Taylor v. Page, controls this 
case; that as the plaintiff, the indorsee, ac- 
quired the note before it fell due, fairly, and 
for value, and without notice of any defect or 
infirmity in the instrument, the plaintiff holds 
it free from all equities and defenses existing 
between the antecedent parties. In those 
cases, the question for determination was not 
whether the notes bore marks of caution or 
carried defects on their face; but whether 
there was proof dehors the instruments them- 
selves to impeach the holders' title and right 
to recover. In both cases the question was 
one of fact; here, the question is matter of 
law. In the case before this court, no proof, 
outside of the note itself, has been produced, 
therefore the presumption is that none exists; 
but there are indicia on its face— facts and 
circumstances accompanying it, sufficient to 
have put the plaintiff, whose agent Grafflin 
received the note and mortgage simultaneous- 
ly from Wilkins, the indorser of the former 
and transferer of the latter, on guard and in- 
quiry before acquiring dominion over the 
note. If the plaintiff mistook the law by 
supposing that the words "trustee for S. A. 
Dowse and children," added to the signature 
of Morrison, were potent to bind the trust 
property, such ignorance is a misfortune 
against which this court has no power to re- 
lieve. 

It is ordered and decreed by the court that 
the biU. be dismissed. 
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PATCH V. MARSHALL. 

[1 Curt. 452.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1853. 

ADMiBALTr Jurisdiction — Foreign Vessel — 
Amekican Seamen — Termination op Votaoe — 
DoMiciL OF Master — Official Act op Consdi^ 

1. This court will not decline jurisdiction of 
an appeal, in a ease of personal damage, brought 
by an American seaman, serving on board a 
British vessel, when the voyage was terminated 
here, and the master was domiciled in the Unit- 
ed States, 

[Cited in Lorway v. Lousada, Case No. 8,517; 
The Lilian M. Vigus, Id. 8,346; The Topsy, 
44 Fed. 633.] 

2. Though the court will not call in question 
the official acts of a British consul, in a foreign 
port, respecting the crew of a British vessel, 
it does not follow that it will not investigate the 
conduct of the master, in procuring the inter- 
vention of the consul, by which the seaman was 
imprisoned; if that amounts to a tort, so as to 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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render the master liable for the imprisonment, 
it stands on the same ground as other torts. 
[Applied in Bernhard v. Greene, Case No. 1,- 

[Appeal from the district court of the 
United States for the district of Massachu- 
setts. 

[This was a libel for personal damages 
by James Marshall against Edward Patch, 
master of the brig Hope. From a decree of 
the district court in favor of libellant (ease 
unreported), respondent appealed.] 

Mr. Wheelock, for appellant. 

Mr. Sawyer, for appellee. 

Mr. Hillard, in support of the protest. 

OtfRTIS, Circuit Justice. The district 
court having made a decree in favor of the 
libellant, and awarded to him damages, in 
the sum of four hundred dollars, together 
with his costs, the respondent appealed to 
this court, and entered his appeal at the 
present term. Some days afterwards, the 
consul of her Britannic majesty at the port 
of Boston, filed a protest against the juris- 
diction of this court, assigning for causes, 
in substance: (1) That the brig Hope, on 
board which the libellant and respondent 
sailed, was a British vessel; and the re- 
spondent, her commander, a British subject 
(2) That an investigation of some of the al- 
leged causes of damage must call in ques- 
tion official acts and conduct of a British 
functionary in regard to British subjects, 
for which he is responsible only to his own 
government. 

This objection to the jurisdiction must be 
fii-st disposed of. The facts upon which its 
validity depends are, that the brig Hope 
was a registered vessel of Great Britain, 
and the master a British subject; that the 
voyage in question was made for account of 
merchants domiciled in Boston, who hired 
the master on wages, and provisioned .and 
manned the vessel; but whether under a 
charterrparty, or by reason of their owner- 
ship of the brig, does not appear. 

The voyage, described in the shipping ar- 
ticles, signed by the libellant, is from the 
port of Boston to St. Jagu de Cuba, and 
back to a port in the United States. The 
voyage actually performed was terminated 
in Boston, in July last; and the crew, in- 
cluding the libellant, were then and there 
discharged. The libellant was bom in the 
United States, and is described in the arti- 
cles as of Baltimore, in the state of Mary- 
land. There is evidence tending to show 
that the libellant was not aware the brig 
was not a vessel of the United States, until 
after she sailed from Boston. The family 
of the master has, for a considerable time, 
resided in the neighborhood of Boston; and 
it did not appear that he has any other 
domicil. 

Upon these facts, I am of opinion this 

protest must be overruled. It is not easy 

. to perceive how it can be allowed, without 
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impairing the rights of the respondent him- 
self. It must be remembered that he is the 
appellant The protest is, therefore, an ob- 
jection against entertaining^ his appeal. 
But if not entertained, what is to be done? 
If the appeal should be dismissed, upon the 
ground that this court would not exercise 
its jurisdiction in the case, the decree of the 
district court would stand unreversed; and 
upon a certificate from this court that the 
appeal had been so dismissed, the district 
court might find itself obliged to execute its 
decree; because the decision would not be 
that the district court had not jurisdiction, 
or under the circumstances did not properly 
exercise it, no objection thereto being there 
made; but only, that after a protest by the 
consul, this court would not entertain the 
appeal. 

If, however, this difficulty were overcome, 
I should not see sufficient ground upon 
which I could decline to exercise jurisdic- 
tion. It is evident there must be a failure 
of justice, if I were to do so. The claim is 
in personam. The actual domicil of the 
master is here. The voyage was ended at 
this port The libellant is a native of the 
United States, and here has his home. To 
require him to follow this master over the 
world, xmtii he can find him in a British 
port, would practically deprive him of all 
remedy. I do not think any considerations 
of public convenience, or the ' comity ex- 
tended by the courts of admiralty of one 
country to th<^e of another, have any appli- 
cability to such a case. 1 do not consider 
it necessary to re^view the decisions in Eng- 
land and this country, on the subject of the 
exercise of the admiralty jurisdiction over 
foreigners. None of them apply to a case 
where the claim is for a personal tort, and 
the libellant is not a foreigner, and the re- 
spondent, though an alien, is domiciled here, 
and the voyage was begun and terminated 
in the United States.. 

It is true this court should not call in 
question a British consul, for his official 
acts respecting the crew of a British vessel 
in a foreign port It is correctiy stated in 
the protest, that he is responsible solely to 
his own government; or if to individuals, 
such responsibility grows out of the muni- 
cipal laws of his country, which this court 
would not undertake to administer. 

But it does not follow that the conduct of 
the master of such a vessel, in procuring 
the official intervention of the consul, upon 
false allegations, to the injury of an Ameri- 
can citizen by imprisonment in a foreign 
jail, is not to be here investigated. That 
depends on other considerations, and is not 
distinguishable from any other wrong done 
by the master, of which this court should 
take or refuse jurisdiction according to the 
national character and domicil of the par- 
ties, and the place of termination of the 
voyage. The Courtney, Edw. Adm. 239; 
The Calypso, 2 Hagg. Adm. 209; The Sal- 
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aeia. Id. 262; The Madonna, 1 Dod. 37; 
The Two Friends, 1 O. Rob. Adm. 271; The 
Johann Friederich, 1 W. Rob. Adm. 38; The 
Bee [Case No. 1,219]; The Jerusalem [Id. 
7,293], The protest, therefore, must be ov- 
erruled. 

The court then examined the evidence, 
and affirmed the decree of the district court 
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PATCHIN V. The A. D. PATCHIN. 

[12 Law Rep. 21.] 

District Court, N. D. New York, 1850. 

Seamen — Assignment of Wages — Bight op As- 
signee. 
An assignment by a mariner of his wages con- 
fers upon his assignee no right to maintain a 
suit in rem against the vessel for the recovery of 
the wages assigned. 
[Quoted in Sturtevant v. The George Nich- 
olaus. Case No, 13,578. Cited in The Cham- 
pion, Id. 2,583; The Napoleon, Id. 10,011; 
M'Carty v. The City of New Bedford, 4 Fed. 
827; Ross v. Bourne, 14 Fed. 862.] 

[This was a libel for wages by Aaron D. 
Patchin against the steamboat A. D. Pat- 
chin, Harry Whitaker, claimant.] 

Mr. Daniels, for petitioner. 
Mr. Talcot, for claimant 

CONKLING, District Judge, A libel hav- 
ing been filed, and a warrant of arrest is- 
sued and executed against the Fatehin, in 
behalf of two seamen, for wages, the peti- 
tioner soon afterwards presented his peti- 
tion, setting forth that he was the assignee 
of the wages due to a large number of 
other seamen who had also served on board 
the Patchin, whose claims in the aggregate 
amounted to the sum of $2,385.11, as ap- 
peared by certificates given to them respec- 
tively, at the time of their discharge in 
September last, by the check of the Patchin. 
The petitioner further . states that this sum 
was advanced by him to P. S. Marsh, at his 
request and upon his representation that the 
seamen had become clamorous for their pay, 
for the purpose of enabling Marsh to pay 
them off. Marsh, in making this applica- 
tion to the petitioner, appears to have been 
acting in behalf of D. N. Barney, who was 
absent at the time, and who claimed to be 
the owner of the Patchin as purchaser at a 
sale by the sheriff of Erie county, in virtue 
of a mortgage. When the money was paid 
to the seamen by Marsh, he took from each 
of them an assignment of his demand to 
Bai*ney; which assignments the petitioner 
alleges were taken by his direction and for 
his benefit with the expectation on iiis part, 
that the money would soon be refunded, 
and that the mariners' lien would remain 
valid. 

These transactions occurred in September 
last; and in November last, Barney exe- 
cuted assignments of the same demands to 
the petitioner. The demands of the original 
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libellants have in the meantime been satis- 
fied, and the petitioner now asks for a de- 
cree in his favor for the amount so by him 
advanced, and for the sale of the vessel. 
The claimant in his answer, insists that 
Barney claimed to be the owner of the Pat- 
chin, and that the money was in fact paid 
by him in that character; and he denies 
that the mariners' lien passed to the peti- 
tioner in virtue of the assignments, admit- 
ting the money to have been furnished by 
the petitioner on his own account. The evi- 
dence proves that the petitioner did in fact 
advance the money to Marsh, and that as- 
signments were executed, as already stated ^ 
but it sheds no light upon the motives or 
expectations which governed the petitioner. 
Without adverting more particularly to the 
allegations of the ajiswer, it is evident that 
under any view of the case unwarranted by 
the facts appearing before the court it is 
incumbent on the petitioner to maintain 
that an assignment by a mariner of his 
claim to unpaid wages confers upon his as- 
signee a right to maintain a suit in rem in 
his own name for the recovery of such wa- 
ges against the vessel on board of which the 
services of the mariner were performed. 

The counsel for the petitioner insists that 
although ehoses in action are at law held 
not to be assignable, yet that being held 
valid in chancery, this court administering 
justice, as it is regutred to do, according to- 
the principles of equity, is bound to recog- 
nize and enforce the title set up by the peti- 
tioner. No judicial decision to this effect 
has been cited, nor have I been able to find 
any. Undoubtedly, a court of admiralty, in 
the exercise of its powers as such, may, and 
sometimes should, disregard the narrow and 
technical distinctions of common law pro- 
ceedings, and apply those which under like 
circumstances, would govern the decision of 
a court of chancery. But this is true with 
regard only to these matters, which, inde- 
pendently of these principles, fall strictly 
within the scope of the admiralty jurisdic- 
tion. It was correctly argued by the coun- 
sel for the petitioner, , that in cases arising 
ex contractu, the admiralty jurisdiction de- 
pends on the nature of the contract; and it 
is true, also that this jurisdiction is not al- 
ways confined to the immediate parties to- 
the contract Thus a bottomry bond is as- 
signable and may be enforced in the name 
of the assignee. But bottomry is an ex- 
press hypothecation, and binds the ship to- 
the lender and his assigns. So also is a bill 
of lading assignable, or rather negotiable, 
and the holder may In this countiy maintain 
an action in the admiralty upon it in his 
own name. But the quality of negotiability 
is given to this instrument by law for the 
benefit of trade, and its transfer moreover 
carries with it the title to the goods ship- 
ped, and of course the right to maintain a 
suit upon it for their value in case of their 
loss. The right of the mariner to proceed 
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against the ship in specie, is conferred upon 
him for his own exclusive henefit. It arises 
by implication, and exists independently of 
possession. Its object is the more certainly, 
to secure to him the hardly earned fruits of 
his perilous and useful services. When, 
therefore, his wages are paid, no matter by 
whom, the design of the privilege is an- 
swered; and, to say the least, it is very 
questionable whether he would be benefited 
by the capacity to transfer it to another: for 
if this power would sometimes enable him 
to obtain immediate payment, it would also 
expose him to imposition through his cred- 
ulity and proverbial improvidence. It may 
well be apprehended, also, should this be- 
come the established and known law, that 
advantage would be taken of it for the grat- 
ification of xmworthy feelings, at the ex- 
pense of ship owners. The power to arrest 
a ship for the purpose of enforcing the pay- 
ment of a debt, however insignificant, is a 
privilege liable to great abuse, even when 
confined to the mariner; insomuch that con- 
gress has seen fit by well known special leg- 
islation, to regulate and restrict this right. 
No process against -the vessel can laivful- 
ly issue without a magistrate's certificate 
granted after summons to the master; and 
when the amount recovered is less than 
$100, the costs recoverable are limited to 
one half of the amoimt. A privilege regard- 
ed with so much jealousy by the legislature 
ought not to be unnecessarily extended by 
the courts. Implied liens are admitted with 
unsparing caution by the common law. Be- 
ing allowed for the benefit of trade, they 
are limited to that object^ and are held, also, 
to be strictly personal. The right of lien 
depends on the actual possessiou by the 
person claiming it, of the goods to which it 
is attached; and if he parts with the pos- 
session, the lien is irretrievably lost. 

In the absence of any authority to the con- 
ti*ary, I am of opinion that the mariner's 
lien ought in like manner to be considered 
as restricted to its design, and as merely 
personal. The petitioner cannot justly com- 
plain of being denied the privilege of main- 
taining a suit in rem in the admiralty. The 
ordinary forms of remedy in favor of an as- 
signee of a chose in action are open to him 
in common with all others. 

The petition must be dismissed, with cosLs.i 

1 We suppose the principle of this decision is 
undisputed, A mariner's right to proc'eJ in 
rem for wages, is a personal privilege, and the 
jurisdiction of the court is referable to the posi- 
tion of the libellant quite as much as to the 
(iaracter of the contract. The reason assigned 
in the reign of James I. by the common law 
courts in refusing a prohibition to the admiralty 
In a case of mariner's wages, was that the case 
was one of "poor mariners, who might not be 
delayed in the admiral's court." The practice 
in this part of the country has uniformly pro- 
ceeded on this principle, but we are happy, in 
the present crude state of the admiralty law in 
the Western country, to publish an opinion of 
so able a judge. 
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PATE V. GRAY. 

[Hempst 155'.] i 

Superior Court, Territory of Arkansas. July, 
1831. 

Set-Ofp — Liber A1..C0NSTRDCT101T op Statutes— 

MuTHAii Debts— Assignee of Chose is Action 

— JoiKT AND Seveuai. Note— Plea— IsTEitEST. 

1. The statutes of set-off are to be liberally 
expounded, so as to advance justice and pre- 
vent circuity of action. 

2. The expressions "mutual debts" and "deal- 
ing together," and "indebted to each other," con- 
vey the same meaning in these statutes. 

3. The demands of plaintiff and defendant 
must be specific and mutual, and there must ex- 
ist a simultaneous right of action at the insti- 
tution of suit, to enable one to set off against 
the other. 

4. Assignee of a chose in action may sue 
in his own name, and a release of the obligor 
by the assignor after assignment is a nullity. 

5. Joint and several note may be set off. 

6. A plea of set-off cannot be considered as an 
action, within the meaning of the twenty-eighth 
section of the administration law (Terr. Dig. 
58), so as to deprive a party of costs. 

7. On a note payable on demand, with ten 
per cent interest until paid, the interest is to 
be computed from date, that being clearly the ia- 
tention of the parties. 

[Error to the circuit court of Hempstead 
county.] 
Before ESKRIDGB and BATES, JJ. 

ESKRIDGB, Judge. This was an action of 
debt, brought by [Jeremiah Pate] the admin- 
istrator of John Johnson, against Matthew 
Gray, in the Hempstead circuit) court, found- 
ed upon the following note: "In the month 
of January in the year 1829, I, for value re- 
ceived, promise to pay John Johnson or order 
five hundred and fifty dollars; witness my 
hand and seal 19th day of September, 1829. 
(Signed) Matthew Gray. (Seal.) 
. There were three several pleas pleaded by 
the defendant: First, payment on the day; 
secondly, payment subsequent to the day ; and 
thirdly, a special plea of set-off in bar. Upon 
the two former the plaintiff joined issue, and 
to the latter interposed a general demurrer. 
The chrcuit court decided that the plea of set- 
off was a bar to the plaintiff's action, over- 
ruled the plaintiff's demurrer, and rendered a 
judgment in favor of the defendant for the 
sum of 8127 and costs; to which opinion of 
the circuit court plaintiff excepted, and to re- 
verse which he has brought the cause to this 
com-t by writ of error. The evidence adduced 
by the defendant, in support) of the plea of 
set-off, was a promissory note, in the follow- 
ing language: "§u0842/ioo. New Orleans, 19th 
May, 1827. On demand, we jointly and sev- 
erally promise to pay to the order of T. R. 

1 [Reported by Samuel H. Hempstead, E^q.] 
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Hj'de five hundred eight dollars and forty- 
two cents for value received, with interest at 
the rate of ten per cent, per annum until paid. 
(Signed) John Johnson, L. W. Maddox,"— up- 
on which promissory note there was the fol- 
lowing indorsement: "Transferred and as- 
signed to Matthew Gray for value received, 
without recourse to me. (Signed) T. R. Hyde. 
March 30th, 1829." 

The questions presented for our considera- 
tion depend upon the statutes of set-off. It is 
well to premise that the statute of set-ofC 
ought to be, as it always has been, liberally 
■espounded, to advance justice and prevent 
circuity of action. The statute of 1804 pro- 
vided, that if two or more dealing together 
be indebted to each other upon bill, bond, &e. 
&c., and the statute of 1818, supplementary 
to the former, provides thati if two or more 
be mutually indebted to each other by judg- 
ments, &c., one debt may be set ofiC against the 
other. Our statutes of 1804 and 1818 are to 
be construed in connection; and if so, they 
mean precisely the same thing. The words 
"mutual debts" in the English statute of 2 
Geo. II. c. 22, § 13, and "dealing together" 
^nd being "indebted to each other," in the 
statute of New York, are considered as ex- 
pressions of the same import. Gordon v. 
Bowne, 2 Johns. 155- And so the expres- 
sions in our statutes should be considered as 
conveying the same meanings; and it was 
doubtless so intended by the legislature. I do 
not deem it necessary to examine several 
points discussed at the bar. The general rule 
on the subject of set-off is, that the demand 
of the plaintiff, as well as that of the defend- 
ant, must be specific and certain; there must 
be mutuality, that is, on each side a debt, to 
authorize a set-off. There must exist in both 
plaintiff and defendant, at the time of the in- 
stitution of the suit, a simultaneous right of 
action. 

From the view which I take of the ease, it 
will be only necessary to notice four of the 
points relied upon in argument for reversing 
the judgment First, that Gray, holding the 
note relied on as a set-off as assignee, was 
not evidence under the plea of set-off; second, 
that the note ought not to have been received 
in evidence, because it was the joint and sev- 
eral SQote of John Johnson and L. W. Mad- 
dox; third, that interest was improperly al- 
lowed on the note from its date; and fourth, 
that a judgment for costs was improperly 
rendered against the plaintiff. 

This court has repeatedly recognized the 
rights of an assignee of a chose in action, 
and our statute on the subject of assignment 
is explicit. The supreme court of New York, 
in the case of Andrews v. Beecher, 1 Johns. 
Gas. 411, went so far as to say that release by 
the obligee of a bond, after an assignment of 
it, was a nullity and not to be regarded. The 
decision just quoted .conforms to the English 
decisions. See Legh v. Legh, 1 Bos. & P. 448. 
The assignee is the real party in interest. 
Gray, after he acquired the note from Hyde 
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by assignment, stood precisely in his place, 
and succeeded to all his rights. What was 
originally a debt due from Johnson to Hyde 
became, by virtue of the assignment, a debt 
due from Johnson to Gray, and created the 
mutual indebtedness contemplated by the 
statute of set-off; a debt existed on each side, 
and a simultaneous cause of action accrued 
to each party. The right of the assignee to 
avail himself of a set-off in a case precisely 
like the present, has been recognized hy the 
supreme court of South Carolina (see Comp- 
ty's Adm'r v. Aiken, 2 Bay, 481), and also by 
the supreme court of New York, in the case 
of Tuttle V. Bebee, 8 Johns. 152. If it, how- 
ever, appeared from the record, that Gray ac- 
quired the note by assignment subject to the 
death of Johnson, he could not plead it as a 
set-off, according to the case of Edwards' 
Adm'r V. Taylor, 20 Johns. 137. 

But it was objected, secondly, that the note 
being joint and several, the liability of John- 
son and Maddox could not. on that account, 
be received in evidence. I cannot perceive 
any force in this position. The note being the 
joint and several note of Johnson and Mad- 
dox, it was competent for Hyde, to whom it 
was originally executed, and for Gray, after 
its acquisition by assignment, to sue Johnson 
alone, or to sue Johnson and Maddox. It was 
entirely optional with the holder of the note 
to proceed jointly or. severally against the 
makers. Gray has chosen to hold Johnson 
individually liable, and he had a right to do 
so. 

Third, the propriety of the allowance of in- 
terest on the note offered as a set-off, from 
its date, is questioned. The question then 
occurs, what was the intention of the pai-- 
ties at the time of the execution of the note, 
upon a fair and sound interpretation of it? 
It is conceded, that upon a promissory note 
payable on demand, without any stipula- 
tion in relation to interest, interest does not 
accrue until demand made; and in such 
case, if no demand be made prior to the in- 
stitution of the suit, interest will begin to 
run from that time, the institution of the 
suit being considered a demand. Why, it 
may be asked, -if it had been the intention of 
the parties at the tame of the execution of the 
note that interest should not accrue until a 
demand made, did they not so frame the note? 
They did not do so, but expressly stipulated 
for interest at the rate of ten per cent, per an- 
num until paid. The parties could have 
meant nothing else, but that this note should 
bear interest from the day of its execution. 
To say that this note only bears interest from 
a demand, would be rejecting that portion of 
the note which stipulated for the payment of 
interest; and this is the rule of decision in 
the state of Kentucky. See Whitton v. 
Swope's Adm'r, 1 Litt 160, a case directly in 
point. 

The fourth and last point that I shall notice 
calls in question the propriety of the judg- 
ment for costs in the circuit court The 
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twenty-eiglith section of the act concerning 
executions and administrations provides, that 
if any person shall bring an action against 
any executor or administrator within one 
year, such person, although he may obtain 
judgment, shall not recover any costs of suit 
Terr. Dig. p. 58, § 28. A plea of setofe in 
bar, it is true, is considered in the nature of 
a cross action, so far as it regards tlie proof; 
but it cannot in this, nor in any other case, 
be considered as the institution of an action, 
and is consequently not embraced by the pro- 
visions of the twenty-eighth section of the ad- 
ministration law. Gray was not a voluntary 
litigant of his claim. He was sued, and hav- 
ing succeeded in his defence, and recovered a 
judgment by virtue of a statute equally ob- 
ligatory upon this court with that just re- 
ferred to, he is entitled to costs, as a neces- 
sai-y consequence of the judgment Judgment 
affirmed. 



PATENT CVOWELL v.). See Case No. 17,- 
022. 
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The PATERSON. 

[3 Ben. 299.] i 

District Court S. D. New York. June, 1869. 

C0LI.IS10N — At Pier between Steamboats — 
Lookout— Costs. 

1. A steamboat whose berth was on the north 
fflde of a pier, was unable to get into it, and came 
to the end of the pier, and, for the purpose of 
making a landing, was backed down across a 
ferry slip on the south side of the pier, without 
any one on her stern to look out and was ran 
into by a ferryboat which was coming into the 
ferry slip: Stdd, that the steamboat was in 
fauft, in thus backing without keeping at her 
stern a proper lookout and without paying atten- 
tion to the approach of the ferryboat 

2. The ferryboat was also in fault in not stop- 
ping sooner, and in not approaching with great- 
er caution, especially as her pilot saw that there 
was no one on the steamboat's deck noticing the 
ferryboat's approach. 

3. The damages must be divided, and the libe- 
lant should have his costs. 

[Cited in The Mary Patten, Case No. 9,223; 
Vanderbilt v. Reynolds, Id. 16,839; The 
Hercules, 20 Fed. 205.] 

In admiralty. 

O. M. Da Costa, for libellant 

"W. J. A. Fuller, for claimants. 

BLATCHFORD, District Judge. The libel- 
lant owner of the steamboat Thomas E. 
Hulse, brings this suit against the steam- 
boat Paterson, to recover for the damages 
done to the former vessel by a collision, 
which took place between them on the morn- 
ing of the 15th of August 1867, about eight 
o'clock. The bow of the Paterson came in 
contact with the stem of the Hulse, and 
broke her stem-post and otherwise damaged 

1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 
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her. The Paterson was a ferryboat, plying 
on a regular ferry between Christopher 
street New York, and Hoboken. The Hulse 
plied to Fort Lee. Her regular landing 
place was on the north side of the pier at 
the foot of Christopher street The ferry 
slip of the Paterson was in the basin next 
south of that pier, the pier projecting into 
the river some distance beyond the mouth 
of the ferry slip proper, which latter was 
formed by racks. The Paterson was on a; 
trip from Hoboken to New York, bound for 
the said slip. The Hulse had arrived from 
Fort Lee, with passengers, and, not being 
able, in consequence of the presence of other 
vessels, to effect a landing, either on the 
north side of the pier, or at the end of it, 
worked herself around the south corner of 
the end of the pier, with a line out thereto, 
for the purpose of trying to make a landings 
with her bow in, at the south side of another 
steamboat which lay at the south side of 
the pier. This manoeuvre of hers was seen 
by the pilot of the Paterson at a distance of 
about 600 yards, and he immediately slowed 
his engine to half speed, and proceeded to- 
wards his slip. It is claimed, on the part of 
the Paterson, that her pilot saw the hne re- 
ferred to let go, and saw the Hulse move off 
in a southerly direction, inside of the slip, 
untU her stem had readied a point to the 
eastward of the western end of the south- 
erly ferry rack, and until he could see a 
clear path on the port side of the Hulse, for 
the Paterson to go into the ferry slip. Be- 
fore that time, the Hulse, on the evidence, 
had been going first ahead and then back- 
ward in the slip, with the design, in fact of 
efEecting a landing at the south side of the 
steamboat which lay at the south side of 
the pier, and with no other design. In pur- 
suance of that design, and while the Pater- 
son was stiU running ahead at half speed, 
and when, as claimed oh the part of the 
Paterson, the Hulse was in such a position 
that the pilot of the Paterson thought that 
the Hulse \ra.s intending to make a landing 
at a pier that lay south of the southerly 
ferry rack, the .engine of the Hulse was 
started to move the boat backwards, her 
stern being towards the Paterson, and the 
pilot of the Paterson, seeing her coming 
backwards towards him, immediately stop- 
ped and reversed his engine, and it had 
made two or three revolutions back before 
the collision, so that the Paterson was go- 
ing ahead very little, if she was not about 
dead in the water, at the time. of the colli- 
sion. When the engine of the Hulse was 
thus started to move her backwards, no at- 
tention was paid by her to the approaching 
Paterson, and no lookout was stationed aft, 
to see whether something might not be in 
her way, but she continued to back, until a 
passenger on board of her notified her engi- 
neer that the Paterson was right under the 
stern of the Hulse, whereupon he stopped 
the backward motion of the engine, after it 
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had been working back about five turns, and 
started it iii tlie other direction, and it had 
turned aJiead about three-quarters of a turn, 
and was turning ahead, at the time of the 
collision, but the backward motion of the 
Hulse in the water had not been stopped. 

On the above facts, the Hulse was in 
fault, in backing without keeping a proper 
lookout at her stern, and without paying at- 
tention to the approach of the Paterson. 
But I think that the Paterson was also in 
fault, in not sooner stopping and reversing. 
Notwithstanding the appeai'ance the Hulse 
may have presented to her pilot, the Pater- 
son ought not to have kept on at half speed 
as long as she did. The manoeuvres of the 
Hulse were such as to call for greater cau- 
tion on the part of the Paterson than she 
exhibited, particularly as her pilot says that 
he could see no one on the the deck of the 
Hulse noticing the approach of the Paterson. 

When the damages are ascertained by a 
reference, they must be divided. The libel- 
lant will be entitled to costs. 
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PATERSON- v. EVANS. 

[3 WaU. Jr. 215; 20 Leg. Int. 28.] 

Circuit Court, W. D. Pennsylvania. Nov., 1856. 

PkAOTICE — EjECTilEST. 

A judgment in ejectment by default for want 
of a plea, without a rule to plead and thus put- 
ting the defendant in default, is irregular; and 
this whether the suit be brought in the way usual 
in the state courts of Pennsylvania, and now al- 
lowed by rule of court, in the federal court of the 
Third circuit, or whether it be brought in the 
English way formerly used and still allowable 
jn this court. 

This was a motion to set aside a judgment 
by default in ejectment; the case being 
thus: By a statute of 180G, the legislature 
of Pennsylvania abolished the common law 
mode of instituting actions in ejectment, 
and substituted a writ of summons in a cer- 
tain form; ordering, also, a declaration to 
be filed. This act requires the plaintiff to 
file on or before the first term, a description 
of the land, and number of acres claimed. 
It provides also, that the defendant shall 
enter his defence (if any he hath) before the 
next term. A supplementary act of 1807, 
provides that the sherifiE may serve the writ 
on persons found in possession and not nam- 
ed in the writ, who may be made parties by 
the prothonotary on return of the writ; and 
also, that in case of any of the defendants 
not appearing, on affidavit by the sheriff of 
service of the writ, the plaintiff may have 
judgment by default. By the rules of this 
court, a case cannot be set for trial without 
an issue. If the plaintiff wishes to set the 
cause down for trial, he may either order 
the clerk to enter the plea, and thus set the 
case at issue, or he may rule the defendant 
to plead, and have a judgment in default of 
plea. In this state of the law and rules, 



the plaintiff, James Paterson, had brought 
ejectment against Elihu Evans, in the form 
prescribed by the statute of Pennsylvania; 
that form or the English one, being allowed 
in this circuit, at the plaintiff's option. The 
suit had been brought to May, 1855. The 
defendants appeared by counsel, but enter- 
ed no plea. The plaintiff's counsel ordered 
the case on the trial list for November, 1856. 
When the list was called, Mr. Williams, for 
.defendant, moved to have the case struck 
off the list, because, not being at issue, it 
was improperly, under the rules, set down 
for trial. The court (Irvin, J.) granted the 
motion. Mr. Shaler, for the plaintiff, then 
moved for judgment by default, which the 
same court also granted. Mr. Williams 
now moved to set aside this judgment as ir- 
regular, contending that there could be no 
judgment without a default. Mr. Shaler, 
on the other side, arguing that the defend- 
anl; by not pleading at the second term, as 
the act of 1806 required him to do, was in 
default, and that the judgment was regular. 

GRIER, Circuit Justice. In our circuit, 
the plaintiff may bring his suit either in the 
old-fashioned English way, or in that prac- 
tised in the state courts. If he adopt the 
latter way, he must conform to it in all re- 
spects. He cannot have a rule on the ten- 
ant to appear and plead, and confess lease, 
entry and ouster, and enter an office judg- 
ment in six weeks in case of default, as he 
might by the old mode. If the defendant 
does not appear, the plaintiff may have a 
judgment hj default, as provided for by the 
act of assembly. If the defendant appears, 
he has till the next term to enter his plea, 
by the act of 1806, and although the act of 
1807 might seem to admit of a judgment in 
default of appearance at the first term, the 
courts of Pennsylvania have decided that 
the two acts must be construed together, 
and that the judgment cannot be entered for 
such default till the second term. In Van. 
derslice v. Garven, 14 Serg. & R. 273, it is 
said, "The plaintiff could take no step ex- 
cept ffling his description, until the second 
term. The defendant was not bound to do 
anything till the second term." Traer v. 
Bowman, 3 Pen. & W. 70, which says that 
the judgment "must be founded in an affi- 
davit of service, and must be at the term 
when the default was made"— must, there- 
fore, mean the second term, otherwise, be- 
tween the two decisions, the plaintiff could 
have no judgment at all under the act But 
the act of assembly does not provide that if 
the defendant has appeared, but has not en- 
tered his plea at the second term, that plain- 
tiff may on motion have judgment for want 
of such plea without putting defendant in 
default by a rule to plead by a certain time. 
If there be no plea the plaintiff must pro- 
ceed as in other cases instituted by sum- 
mons. He must enter a rule to plead or 
judgment If this rule be not complied 
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witli, he may demand judgment for want of 
plea as in other cases. "We have no special 
rule in tliis court providing any peculiar 
practice in this respect in actions of eject- 
ment. It is the practice in- the district 
court of the state, in this county, for the 
plaintiff's attorney to order the plea of "not 
guilty" to be entered by the clerli, in order 
to put the ease at issue. If any plea in 
abatement was intended, it should have 
been entered by the second term at least, if 
not at the first The defendant, therefore, 
has no right to complain if the only plea he 
can enter be entered for him. So much is 
It considered a matter of mere form, that a 
verdict and judgment are valid in ejectment 
where there is no plea. 
"The plaintiff has not pursued either of the 
courses, usual in this court; I mean has nei- 
ther directed the clerk to enter a plea, nor 
himself ruled the defendant, but having set 
the cause for trial without an issue, he has 
obtained a judgment for want of plea, with- 
out any rule to put the defendant in default. 
This is irregular, and the judgment must be 
set aside. The plaintiff can always avoid 
the delay incident to proceeding by sum- 
mons according to the state practice, if he 
pursues the old common law form of serv- 
ing a declaration, and ruling the tenant to 
plead and confess leave, entry and ouster. 
Judgment set aside. 

[At the trial of this ease there was a judg- 
ment in. favor of the plaintiff, which was affirmed 
by the supreme court, where it wag carried on 
writ of error. 4 Wall. (71 U. S.) 224.]- 
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The PATHPINDEE. 

[4 Wkly. Notes Cas. 528.] 

District Court, E. D. Pennsylvania. Dee, 1877. 

Maritime Lieks— Priorities— Supplies. 

[As between supply men, who all obtain de- 
crees before the sale of the vessel, he who first 
obtained the seizure of the vessel, is entitled to 
priority over others who afterwards filed inter- 
vening libels.] 

Motion for distribution. 

On September 3d, 1877, Casselberry filed a 
libel for supplies against the schooner. 

The court thereupon issued a writ of at- 
tachment, which was duly returned "Attach- 
ed," etc. Pending the writ another libel 
was filed for supplies, and two for wages. 
These were libels of intervention. None of 
the claims were contested. Upon September 
28, an application having been made for 
the sale of the vessel, and having been re- 
fused, the proctor for the original libellant 
then moved for and obtained a decree pro 
confesso, and an order of appraisement and 
sale. A few days afterwards, but before 
the sale, the intervening libellants obtained 
decrees in their favor for the amoimt of 



their several claims. The fund in court was 
not sufficient to pay all the decrees. The 
original libellant claimed the whole fund. 
The motion for distribution was three 
times argued, and at the second argument 
the court decided that the wages of the 
mariners were to be paid first. The ques- 
tion of priority between the decrees for sup- 
plies was now argued. 

Henry Flanders, for the original libellant: 
It is the established rule in England that 
the superior diligence of the first suitor will 
be rewarded by payment in full, in such 
cases. The Saracen, 6 Moore, P. C. 56; The 
Clara, Swab. 1; The Gustaf, 6 Law. T. (N. S.) 
660; Coote, Adm. 134, 135; Macl. Shipp. c. 
15. This doctrine of prior petens has been 
adopted in the United States. Woodworth 
V. Insurance Co., 5 "Wall. [72 U. S.] 87. 
Priority of seizure entitles the libellant to 
priority in payment. The Globe [Case No. 
5,483]; The Triumph [Id. 14,182], 

C. H. Howell (with whom was J. Warren 
Coulston), for the intervening libellant: 
The doctrine of prior petens is inapplicable. 
There are no eases in England where all 
the decrees were obtained before the sale, as 
in this case, and that makes a material dif- 
ference. 

CADWALADER, District Judge (orally). 
I am not willing to adopt the English deci- 
sions. They seem to proceed on the doctrine 
that the court of admiralty is not a court of 
equity in regard to the marshalling of as- 
sets. 

The Desdemona, Swab. 159, Is an English 
case, where the court made a ratable distri- 
bution between judgments obtained at dif- 
fei-ent dates. In Woodworth v. Insurance 
Co., supra, the first suitor had established 
the facts on which the recovery of both was 
based. Here there was no contest. The li- 
bel of intervention was proper and regular, 
and is entitled to all benefits to be derived 
from the writs of attachment and sale. Rev. 
St § 921; The Young Mechanic [Case No. 
18,181]; Salmon Falls Manuf'g Co. v. The 
Tangier [Id. 12,267]; The R. P. Chase [Id. 
12,099], 

THE COURT. The question is, does the 
prior seizure entitle the material man to 
priority in payment?' The cases in Blateh- 
ford seem to Indicate that It does. The case 
of The Globe, supra, merely decides that the 
lien of the suitor for supplies was divested 
by the sale of the vessel under process of 
the state courts. The lien for supplies was 
held paramount to that of forfeiture, which 
depends on seizure, in The St Jago de Cuba, 
9 Wheat [22 U. S.] 416. . O. a. v. 

THE COURT. After consideration I must 
decide in favor of the original libellant, but 
with great doubt The case of The Globe 
is not applicable, but the decision of Judge 
Betts in The Triumph [Case No. 1^182] Is, 
and is approved hj Judge Nelson. 
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The case rests on very narrow grounds. 
The lien, as it is loosely called, for supplies 
is a peculiar one, dependent on the»justice- 
seat or forum, and merely gives the plain- 
tiff a right of seizure. When he has exer- 
cised this right, the court will not keep the 
ease open for other claims of like nature, 
which may come in from all parts of the 
world, but must award the fund to the first 
suitor- 
Decree accordingly. 



PATHFINDER, The. See Cases Nos. 646 and 
647. 



Case No. 10,798. 

PATLEN T. The ILLINOIS. 

[N. T. Times, Sept. 19, 1857.] 

Circuit Court, S. D. New York. Sept, 1857. 

TUQ AND Tow— INJORIES TO TOW INOIBENT TO 

Navigation of Tow bt a Hawseji. 

[Appeal from the district court of the United 
States for the Southern district of New York.] 

The libel in this case was filed by [George 
W. PatlenJ the owner of the canal boat John 
W. Williams, to recover damages occasioned 
to her by a collision, which occurred while 
she was being towed from Albany to New- 
York, by the steamboat. The coTirt below held 
that the steamboat had been guilty of no 
negligence, and dismissed the libel [case un- 
reported], from which decree the libelant ap- 
pealed. 

Mr. Dimmick, for appellant. 
Mr. Yan Santvoord, for appellees. 

NELSON, Circuit Justice. The question 
whether the injury to the tow was occasioned 
by the improper navigation of the tug was 
one of fact upon the proofs, and we cannot 
say that the conclusion arrived at by the court 
below is not fairly sustained, or that the tug 
was in fault The injuiy seems to have hap- 
pened from dangers incident to the naviga- 
tion of a tow by a hawser. 

Decree aflirmed. 



PATON, Ex parte. See Case No. 6,322. 

PATON (NATIONAL SCHOOL FURNI- 
TURE CO. v.). See Case No. 10,050. 



Case ITo. 10,799. 

PATON V. RENNIB. 

[Cited in Day v. New England Car Spring Co., 
Case No. 3,687. Nowhere reported; opinion not 
now accessible.] 



PATON, The JUNIATA. See Case No. 7,584. 



Case 2Sro. 10,800. 

PATONS et al. v. LEE. 

[2 Cranch, C. C. 646.] i 

Circuit Court, District of Columbia. April 
Term. 1826. 

Cleek of Codkt — Honest Error in Indorsing 
bseodtion as to amount due— con- 
FIRMING Office Judgment, 

1. The clerk of the circuit court of the Dis- 
trict of Columbia for the county of Alexandria, 
is not liable for the honest error of judgment of 
his deputy, in indorsing, upon an execution, the 
amount upon payment of which the execution was 
to be discharged, if no minutes or instructions to 
the contrary were given to the said derk or his 
deputy; if the deputy was a person of good un- 
derstanding and correct demeanor, and capable 
of performing with propriety and correctness tiie 
duties of a depuly-clerk; if, in issuing the exe- 
cution, and making the indorsement thereon, he 
exercised honestly his best judgment as to the 
nature and terms of the judgment which ought 
to have been entered up in iie case; and if the 
clerk has been guilty of no negligence in super- 
intending his deputy in the discharge of the du- 
ties of his office in issuing the execution. 

2. It is not necessary that the court should do 
any act to confirm an office-judgment. If not set 
aside it becomes the judgment of the court 

Action upon the case. The declai'ation 
states that the plaintiffs [Patons and Butch- 
er] in November, 1818, recovered judgment, 
in this court, against John W. Bronaugh, 
and George Johnston, his appearance-bail, 
for $1,411.10 and costs, and that by a mem- 
orandum at the foot of the judgment it 
was directed to be discharged by the pay- 
ment of $705.55 with legal interest thereon 
from the 5th of September, 1809, till paid, as 
appeal's by the record thereof. That the 
defendant [E. J. Lee] being clerk, &c., on 
the 20th of January, 1819, issued a ca. sa, 
upon tiiat judgment, but negligently instead 
of issuing the same for $1,411.10 and costs, 
together with a memorandum on the exe- 
cution, expressing that the said execution 
(cogts excepted) was to be discharged by 
the payment of $705.55 with legal interest 
thereon from September 5tli, 1809, till paid, 
in conformity with the said judgment and 
memorandum, issued the said execution for 
$1,411.10 and costs, together with a mem- 
orandiun thereon expressing that the said 
execution (costs excepted) was to be dis- 
charged by the payment of $705.55, with 
legal interest thereon from the 5th of Sep- 
tembei-, 1809, till the 1st of June, 1812, and 
thus then and there omitted to mention and 
include, in the said memorandum, the inter- 
est from the 1st of June, 1812, till paid, as 
he ought to have done, whereby the plain- 
tifEa say they have lost the same, amount- 
ing to $284.52, for they aver that the said 
sum of $705.55 was not paid till the 20th of 
February, 1819; and they aver that at the 
time of the issuing and service of the said 
execution the said John W. Bronaugh was 
in good credit and able to pay the whole of 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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the said debt and interest, but lias since 
become totally insolvent; and that the said 
George Johnston also has become entirely 
insolvent, so that the said sum of $284.52 
is entirely lost to the plaintiffs; to their 
damage ?S00. The defendant pleaded "not 
guilty," and upon the trial of the issue at 
November term, 1825, Mr. Taylor, for the 
defendant, contended that there was no 
Judgment to ■waixant the original execution 
against Bronaugh. There was only an of- 
fice-judgment, which was not confirmed by 
the court, and entered as of the last day of 
the term. 

By Act Cong. March 3, 1801, § 3 (2 Stat. 
115), this court is to possess and exercise 
the same powers and jurisdiction, civil and 
criminal, as were then jwssessed and exer- 
cised by the distiict courts of Virginia; and 
this court has adopted the same practice. 
By Act Va. Dec. 19, 1792, p. Ill, § 21, it is en- 
acted, "that in all actions which shall be 
brought upon any bond or bonds for the 
payment of money, wherein the plaintiff 
shall recover, judgment shall be entered for 
the penalty of such bond, to be discharged 
by payment of the principal and interest 
due thereon, and the other costs of suit, 
and execution shall issue accordingly." By 
Act Va, Dee. 12, 1792, p. 80, § 42, respecting 
the district courts of that state, it is enact- 
ed, that "all judgments by default for want 
of an appearance or special bail, or pleas, 
as aforesaid, and nonsuits or dismissions, 
obtained in the office, and not set aside on 
some day of the next succeeding court, shall 
be entered by the clerk as of the last day of 
the term, which judgment shall be final in 
actions of debt founded on any specialty bill 
or note in writing ascertaining the demand, 
unless the plaintiff shall choose in any such 
case to have a writ of inqviiry," &c. No final 
judgment can be entered in the office. It 
does not become a judgment of the court 
unless entered in the records of the court as 
a judgment of the court 

Mr. Hewitt, contra, for the plaintiffs, con- 
tended that it is not necessary that the 
court should do any act to confirm office 
judgments, nor to sign any order confirming 
them. They are valid if not set aside on 
some day of the nest succeeding court. It 
has not been the practice to enter the office- 
judgments on the court's docket 

(Upon inquiry it appeared that it was not 
the practice, imtil after November term, 
1818, to enter the office-judgments on the 
docket of the court on the last day of the 
term.) 

THE COURT (MORSELL, Circuit Judge, 
contra,) was of opinion, that it was not nec- 
essary that an office-judgment should be en- 
tered upon the docket of the court on the 
last day of the term, or that the court 
should do any act to confirm the office- 
judgments; but that if not set aside dur- 
ing the first term after the judgment in the 
office, it becomes the judgment of the court, 
18FKD.0AS. — 82 



and is to be entered, by the clerk, as of the 
last day of that term, such being the express 
words of the act 

Mr. Hewitt, for plaintiff, prayed the court 
to instruct the jury, that it is not necessary 
for him to prove the defendant guilty of 
gross negligence. 

Mr. Taylor, for defendant, contra, cited 
Pitt V. Talden, 4 Burrows, 2060; Jenkins v. 
Waldron, 11 Johns. 114; Stephens v. White, 
2 Wash. [Va.] 212. 

THE COURT (THRUSTON, Circuit 
Judge, absent,) refused to give the instruc- 
tion, because it was abstract; but after- 
wards, upon a statement of the evidence, 
gave an instruction in favor of the defend- 
ant, which was reduced to writing, but is 
lost or mislaid. 

The jury, however, found a verdict for the 
plaintiff, and $400,22 damages. 

But THE COURT granted a new trial, on 
the ground that the verdict was against the 
law as laid down by the court 

The cause now came on again for trial 
upon the general issu^ and THE COURT 
(THRUSTON, Circuit Judge, absent), still ad- 
hered to its former opinion, and stated it to 
be in substance, that if the jury should 
be of opinion, from the evidence, that Mount- 
joy Bailey, the deputy-clerk, was of compe- 
tent skill and knowledge to discharge the 
duty of deputy-Clerk, and exercised faithfully 
and honestly his best judgment in making 
the indorsement, the defendant the principal 
clerk, is not liable for the error of his dep- 
uty. 

The plaintiff's counsel took a bill of ex- 
ceptions, which stated that, on the trial of the 
issue in this cause, the plaintiff, to support 
the issue on his part, 2 gave in evidence to 
the jury the record of proceedings in the 
action against John W. Bronaugh, and the 
ca. sa. issued against him and George John- 
ston, his appearance-bail, dated January 20, 
1819, with the indorsement thereon in these 
words: "Memorandum. This execution (costs 
excepted) is to be discharged by the pay- 
ment of $705.55, with legal interest there- 
on," from the 5th of September, 1809, to 
the 1st day of June, 1812." And also the 
bond of the said Bronaugh to the said Bat- 
ons and Butcher, upon which the said judg- 
ment was rendered; the condition of which 
was, that he should pay them $705.55, with 
legal interest from the 5th of September, 
1809, on the 1st day of June, 1812. Also 
the forthcoming bond taken under the said 
execution, and the notice and judgment and 
execution thereon, dated the 30th of April, 
1819, on which the money called for there- " 
by was made and paid over to the plaintiff's 
attorney- And further proved, that the de- 
fendant was clerk of this court when those 
executions were issued, and up to the time 



2 Mr. Batons, one of the plaintiffs, had de- 
parted this life since the commencement of the 
action. 
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of the trial. Tftat Broaaugh and Jolmston 
were botli insolvent; the former having 
been discharged under the insolvent act on 
the 20th of November, 1820. 

The defendant then proved, that the ex- 
ecutions and ■ forthcoming bond aforesaid, 
were all delivered to the plaintifE's attorney, 
who obtained judgment on that forthcom- 
ing bond, dated June 18, 1819. That the ex- 
ecution of ttie 20th of January, 1819, had 
been issued by Mountjoy Bailey, who was 
then the defendant's deputy; and that in 
issuing that execution, he had examined 
the record and bond, and had issued the ex- 
ecution according to his construction of the 
true interpretation of the said bond, and of 
the condition thereof. The defendant also 
adduced evidence to prove, that the said 
Mountjoy Bailey was a person of good un- 
derstanding and correct demeanor, and ca- 
pable of performing with propriety and cor- 
rectness the duties of a deputy-clerk. It 
was admitted, that neither the plaintififs nor 
their attorney had given any instructions to 
the clerk or his deputy, as to the mode of 
entering up the judgment, or awarding the 
execution; and that the execution had been 
issued and delivered to the plaintiff's at- 
torney under general orders from him, be- 
fore any record at large had been made up 
in the suit. The defendant further gave 
evidence to show, that on the night of the 
25th of JanuaiT, 1819, his arm had been 
broken, by which accident he had been con- 
fined to his house all the residue of that 
month, and the whole of the months of Feb- 
ruary and March. That about 220 execu- 
tions had been issued on the judgments of 
November term, 1818, all dated on the 20th 
of January, 1819. That the issuing and 
docketing of those executions occupied at 
least two weeks after the 20th of January, 
1819, and the execution in this case being 
upon a forthcoming bond, was among the 
last issued. 

On which evidence, the defendant's coun- 
sel prayed the court to instruct the jury that 
the same was not sufficient in law, if be- 
lieved by the jury, to charge the defendant 
in this action, or to subject him to damages 
for the error in the execution of the 20th of 
Januaiy, 1819. 

Which instruction THE COURT refused 
to give, but instructed them, that if they 
should believe the facts to be as above stat- 
ed, and should also believe from the evi- 
dence aforesaid, that there were no minutes 
nor instructions furnished to the clerk, by 
the plaintiffs, or their attorney, at the time 
■ the said short entry of the judgment was 
made, and that the said short entry, and the 
other docket entries, and the said bond, 
were the guides by which the said deputy- 
clerk issued the said execution, and made 
the said indorsement thereon; and that in 
issuing the said execution, and in making 
the said indorsement thereon, ..he exercised 
honestly his best judgment as to the nature 
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and terms of the judgment which ought to 
have been entered up in the case; then his 
en'or in misunderstanding the inference at 
law, which entitled the plaintiff to interest 
\m.til the time of payment, is not such a 
want of skill, or such negligence as will 
charge the defendant in this action. 

The defendant f mther pi-ayed the court to 
insti-uct the jury, that if, from the evidence 
so as aforesaid given, they should be of 
opinion that the mistake charged in the dec- 
laration in issuing the execution therein 
mentioned, "was committed by Mountjoy 
Bailey, the deputy of the defendant, duly 
appointed and sworn as such, and that the 
said Mountjoy Bailey was, at the time of is- 
suing the said execution, competent to the 
correct discharge of the duties of the Said 
office, and that th^ defendant has been 
guilty of no neglect in superintending the 
said deputy in the discharge of the duties of 
his said office in issuing the said execution; 
then the defendant is not liable to the plain- 
tiffs in this action, for the said mistake of 
his said deputy." Which ifistruetion THE 
COURT gave as prayed. 

To which instmctions the plaintiffs' coun- 
sel excepted. 

Verdict for the defendant 

The plaintiffs' counsel moved the court 
for a new trial, and cited Russell v. Clay- 
ton, 3 Call, 37, 41, and Stuart v. Madison,- 1 
Call, 417, side p. 481. (THRUSTON, Cir- 
cuit Judge, absent) 

THE COURT continued the cause to No- 
vember term, 1826, for consideration, and at 
that term (November 16, 1826,) refused to 
grant a new trial (THRUSTON, Circuit 
Judge, absent.) 



Case ITo. 10,801. 

The PATRAS. 

[Blatchf. Pr. Cas. 269.] i 

District Court S. D. New York. Dec. 10, 1862.2 

pRi2E — Attempt to Violate Blockade — Cakbt- 

IXQ COSTKABAND AUTICLES. 

Vessel and cargo condemned for an attempt 
to violate the blockade. 

In admiralty. 

BETTS, District Judge. This vessel and car- 
go were captured at sea as prize, by the Unit- 
ed States steamer BienviUe, May 27, 1862, and 
were brought into this port for adjudication. A 
libel was filed July 11, 1862, against the ves- 
sel and cargo, and, on return by the marshal 
to the monition of due service thereof, no 
appearance being given for the cargo, a decree 
of default was regularly entered against that; 
and, a claimant having intervened in behalf 
of the vessel, and a claim therefor having 
been duly filed July 29, 1862, the cause was 
brought to hearing on that issue, and was 

1 [Reported by Samuel Blatchford, Esq.] 

2 [AfBrmed in Case No. 10,802.] 
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argued for the libellants, the claimants ap- 
pearing in court without contesting the suit 
further. Intermediate the capture and the 
final hearing, portions of the cargo, consist- 
ing of military equipments and supplies, were, 
by an interlocutory decree of the court, ap- 
praised, and, on application in behalf of the 
United States, were delivered over to the use 
of the government. The vessel had a British 
registry, and her shipping articles, dated 
April 2, 1S62, were for a voyage, not to exceed 
twelve months, from London to Bermuda, and 
any other port in the West Indies, North and 
South America, or the Mediterranean, and 
back to a final port of discharge in the United 
Kingdom or continent of Europe, between the 
J31be and Brest It appears from an indorse- 
ment on the articles that they were deposited 
by the vessel at the British consulate in Ha- 
vana, May 21, 1862. No instructions, mani- 
fest, bill of lading, or other shipping papers 
were delivered from the vessel to the captors, 
denoting the time she left Havana, or the di- 
rection or cargo she took thence, or her or its 
destination; and the shipping agreement 
plainly leaves ample authority to her master 
to manage the voyage at his discretion. Some 
Important papers of that description were, 
after the capture, found on the vessel, but 
they are not of a character to afford a clear 
account of the lading, or of its destination or 
owner's. The ship's log is equally void of 
perspicuity and ca-tainty in its statements. 
The entries are made in a common sized pock- 
et memorandum book, ruled and bound in 
jSexible leather. The heading is: "Left Fal- 
mouth for Madeira." The entries are in para- 
graphs for each consecutive day, are written 
quite across two pages of the book, beginning 
April 13, 1862, and terminating May 9th, and 
were apparently written at the same time, and 
with the same ink, and only one stoppage of 
the vessel is stated in that log. The vessel 
is alleged to have coaled at Funchal, Madeira, 
April 19th. The official log enters the com- 
mencement of the voyage as "April B] 1862," 
and the nature of it as "West Indies and 
Mexico." This log states that the ship was 
at St. Thomas May 10th, taking in coal and 
had a disturbance on board among the crew, 
xmd also another in the night at Havana, May 
18th. No m'ention is made in either log of 
any other port or place at which the vessel 
touched on her outward voyage, and there is 
no entry in. either log respecting the vessel, 
her cargo, or her proceedings, after the 21st of 
May, 1862. 

The master testifies that the vessel was 
bound to St John, New Brunswick, on the voy- 
age upon which she was taken, and that it be- 
gan at London and was to have ended in the 
United Kingdom, or on the continent of Eu- 
rope. The carpenter states the voyage to 
have been undertaken according to the ship- 
ping articles, and that he did not know that 
St John was contemplated to be included 
within it, except that he learned so from the 
:master at Havana. The master further as- 



serts that he was wholly ignorant of the 
lading of the vessel, that he did not know 
what the various boxes, casks, etc, on board 
of her contained, and that the same cargo was 
on board at the time of her capture. The car- 
penter and the cook, or the seaman, say that 
they understood that a large quanti^ of pow- 
der, in casks, and of muskets or rifles, in 
boxes, were shipped for the voyage in Eng- 
land, and the carpenter also says that he un- 
derstood that the vessel was intended to 
malke the port of Charleston. The master 
makes a widely differing estimate of the near- 
ness of the vessel to CJharleston when cap- 
tured, from that made by the carpenter and 
the seaman; the master alleging that she was 
30 miles from the bar, the carpenter tiiat she 
was 10 or 12 miles, and the cook or seaman 
that she Vas 8 or 10 miles. No affirmative 
fact is stated by any one of the witnesses on 
his examination, going to mitigate the pressure 
of the presumptive evidence, showing the 
culpability of the voyage as one plainly ar- 
ranged with intent to violate the blockade at 
Charleston, and also to introduce into that port 
articles contraband of war. All .three of the 
witnesses admit their knowledge of the exist- 
ence of the war and of the blockade of 
Charleston when the voyage was undertaken, 
and at the time of the approach of the vessel 
to the port, and no suggestion is offered in 
proof Justi^ing her position when arrested, 
directly in the vicinity of the port and head- 
ing for it 

A decree of condemnation and forfeiture 
must be entered because of the intention and 
endeavor of the vessel to run the blockade of 
Charleston. 

This decree was affirmed, on appeal, by the 
circuit court, November 14, 1S63 [Case No. 10,- 



Case "No. 10,80S. 

The PATEAS. 

[Blatchf. Pr. Cas. 664.] i - 

Circuit Court S. D. New York. Nov. 14, 1863.2 

Prize — Attempt to Violate Blookade. 

Decree of the district court, condemning vessel 
and cargo for an attempt to violate the blockade, 
affirmed. 

[Appeal from the district court of the 
United States for the Southern district of 
New York.] 

In admiralty. 

NELSON, Circuit Justice. This steamer, 
with a cargo consisting of powder, arms, 
ammunition, coffee, and quinine, was cap- 
tured off Charleston harbor, South Carolina, 
May 27, 1862, by the United States steamer 
Bienville. The proofs axe full that she was 
captured while attempting to break the 
blockade of the port of Charleston, and that 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Affirming Case No. 10,801.] 
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she attempted to escape, but ^as pursued 
and captured. The vessel was from Hull, 
England, and was ostensibly bound, on. the 
Toyage on which she was taken, from Ha- 
vana to St. John's, N. B, The court below 
condemned the vessel and cargo. [Case 
No. 10,801.] Most of the cargo has hereto- 
fore been sold or appraised and delivered to 
the government. The decree of the court be- 
low is affirmed. [Case No. 10,801.] 



Case TTo. 10,803. 

PATRICK V. CENTRAL BANK et aL 



[1 Dill. 303.] 1 
Circuit Court, D. Nebraska. 



1870. 



Bakkruptct — Fraudulent Convetance — Rem- 
edy, 
Where real property purchased with firm 
means sttands in the name of one of the part- 
ners, and the same is conveyed by him in fraud 
of the bankrupt act [of 1867 (14 Stat. 517)], the 
assignee of the firm may bring a bill to recover 
ite property. 

This is a bill by the assignee In bankrupt- 
cy of Mackoy & Co. to have declared fraud- 
ulent a certain conveyance of real estate 
made to, or for the benefit of, the defendant, 
by J. G. Mackoy (one of the firm) and his 
wife. It is alleged in the bill that the prop- 
erty was purchased by J. C. Mackoy "with 
money beloging to the firm;" that the deed 
was taken in the name of his wife; that 
Mackoy and wife made the conveyance to 
the bank, or to its president, for the bank, 
in payment of a debt due to the bank by the 
firm, and that such conveyance was made 
and received in fraud of the bankrupt act, 
the bill duly alleging the facts which in law 
would show such fraud. There is no allegation 
that the individual members of the fij.'m 
have been declared bankrupts or that the 
plaintiff Is their assignee, or that they have 
any separate property or separate creditors. 
The demurrer to the bill presents the point 
that the plaintife, as the assignee of the 
firm, has no right to property sought to be 
reached by the bill, and no right to have in- 
quired into the bona fides of the conveyance 
to the bank; that this is a matter which 
alone concerns the individual creditors of 
Mackoy. 

Mr. Ambrose, for plaintiff. 

Mr. Redick, for defendant. 

Before DILLON, Circuit Judge, and DUN- 
DY, District Judge. 

DILLON, Circuit Judge. This Is a bill by 
the assignee of the finn of Mackoy & Co. to 
have declared fraudulent a certain convey- 
ance of real estate made for the benefit of 
the bank, by one of the members of the 
firm and his wife. The object of the bill is 
to obtain the property for the benefit of the 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



creditors of the firm. The objection taken 
by the defendant, and the only one now to 
be considered is, that since the property 
sought to be reached was the individual 
property of one of the partners, the plaintifE, 
as the assignee of the firm, can have no 
right to the relief sought 

If the allegations of the blU be true, the 
demurrer is not well taken. The complain- 
ant alleges that the property In question 
was purchased "with money belonging to- 
the firm of Mackoy & Co." If so, then In 
equity the firm would own it, or have an in- 
terest in it, and it would not, as against the- 
firm or their creditors, be the separate or in- 
dividual property of Mackoy. Assuming 
these to be the facts, the interest of the- 
firm would pass to the assignee, and he 
could maintain the bill, although Mackoy 
has never been individually proceeded 
against or adjudged a bankrupt The de- 
murrer is, therefore, overruled. 

Whether, on the assumption that the prop- 
erty was the individual property of Mackoy, 
the assignee of the firm could, in any event, 
reach It and if so, what ought to be alleged 
and shown, to entitle him to do so, are 
points that need not be considered, since the 
bill seems not to have been framed upon 
this basis, but on the one above stated. De- 
murrer overruled. 

[For a bill to enforce the lien of the United 
States for taxes upon the distillery nroperty 
which belonged to Mackoy & Co., see Case No. 

{As to rights of individual and firm creditors, 
see Downing s Case [Case No. 4,044]). 

Case ISTo. 10,804. 

PATRICK et us. v. SHERWOOD. 

[4 Blatchf. 112.] 1 

Curcuit Court N. D. New York. Oct, 1857. 

Taxation— Tax Title— Pcrchase bt Tenant fob 

Life— Reversioner— Ejectment— Waste 

— Forfeiture. 

1. A tenant for life of real estate, is hound, as 
between himself and the owner of the reversion, 
to pay the taxes on the real estate. 

[Cited in Peiree v. Burroughs, 58 N. H. 304; 
Smith V. Blindbury, 66 Mich. 323, 33 N. W. 
391.] 

2. If the tenant for life neglects to pay them, 
and, upon llie sale of the real estate for their 
non-payment, obtains a conveyance of it to him- 
self, he will not, after the determination of hia 
life estate, be allowed to claim thereby a title in 
fee against the reversioner, and thus take ad- 
vantage of his own wrong.' 

3. An owner of the reversion to real estate 
cannot, by ejectment recover possession of it, 
upon the ground that the owner of a life es- 
tate in it has forfeited that estate by the com- 
mission of waste; although he could, in an ac- 
tion of waste, at common law and under the 
English statutes, have recovered the place or 
thing wasted. 

4. By the law of New York (1 Rev. St p. 739, 
§ 145), a tenant for life does not, by conveying 
in fee, forfeit his life estate. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.]! 
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5. The vested estates, interests and rights 
saved by 1 Eev. St p. 750, § 11, are such as vested 
by a forfeiture incurred before the statute took 
effect; and a conveyance in fee mad© by a ten- 
ant for life after the statute took effect does not 
work a forfeiture of his life estate. 

This was an action of ejectment [by Mat- 
thew Patrick and wife against Elijah W. 
Sherwood]. The case was tried before the 
court, without a jury, under a stipulation 
that the finding of the court on the evidence 
should be put into the form of a special ver- 
dict. The facts are sufficiently stated in the 
opinion of the court. 

HALL, District Judge. The defendant 
claims title under John De Mott, and he 
claimed the premises in controversy, at least 
In the first instance, as the purchaser thereof 
under a judgment and execution against 
Matthew Pati'ick, one of the plaintiffs. Mat- 
thew Patrick had title to the premises only as 
tenant by the curtesy initiate, the title in fee 
to the premises sold being vested in his wife 
Deborah, the other plaintiff. 

The defendant also claims title under a tax 
sale and a conveyance to De Mott, his im- 
mediate grantor; but, as De Mott had an es- 
tate for life in the premises in controversy at 
the time the tax was levied, and was bound, 
as between himself and the owner of the re- 
version, to pay the tax, this part of the case 
may be summarily disposed of. His neglect 
to pay the tax, and his acts in bargaining for 
and obtaining a conveyance of the premises 
upon their sale for its non-payment, could 
not. under any circumstances, vest in him 
a title in fee as against the reversioner, after 
the determination of such life estate by for- 
feiture or otherwise. It wQuld be a reproach 
to the law and its administration if he could 
thus take advantage of his own wrong. 

But it is insisted, on the part of the plain- 
tiffs, that the life estate or interest of De Mott 
was forfeited prior to the commencement of 
this suit for the following reasons: 1. By his 
having committed waste by the cutting down 
and sale of large numbers of pine and other 
valuable trees; 2. By his having conveyed in 
fee to the defendant, when he had only an 
estate for the life of Matthew Patrick; 3. 
By the committing of waste by the present 
defendant, in cutting down and selling large 
numbers of valuable timber trees. Assum- 
ing, for the purposes of the legal question, 
what I think might well be assumed for all 
the purposes of the present case, that the 
proof clearly establishes the fact, that the de- 
fendant, and De Mott, his immediate grantor, 
have committed waste upon the premises 
claimed, the question arises, whether this 
commission of waste works a forfeiture of 
the life estate, in such manner as to entitle 
the plaintiffs to recover in this action. 

It is clear that, in an action of waste, the 
plaintiff may recover the "place wasted," 
as well as treble damages; and the judg- 
ment for the rpcovery of the place or thing 
"^'asted was part of the judgment, in a writ 



of waste at common law and under the Eng- 
lish statutes. But it is insisted, and I thinlc 
with reason, that the owner of the reversion 
or remainder cannot recover possession by 
ejectment, upon the ground that the owner of 
the life estate has forfeited that estate by 
the commission of waste. The authorities 
cited by the plaintiffs* counsel do not show 
that the action of ejectment can be maintain- 
ed on the ground of forfeiture for waste. In 
the eases of Jackson v. Brownson, 7 Johns. 
227, and Jackson v. Andrew, 18 Johns. 431, 
which were most relied on, ejectment was 
brought against a lessee imder a lease which 
contained a covenant against waste and a 
clause of re-entry, for a breach of the cov- 
enants of the lease, so that the term granted 
by the lease was determined, and the right 
of re-entry given, by the very terms of the 
lease under which the defendant claimed the 
possession. The practice of inserting cove- 
nants against waste, with a clause of re-entry 
upon a breach of such covenant, is at least 
some evidence that, without such clause of 
re-entry, the lessor cannot bring ejectment 
on the ground that the lessee's estate has be- 
come forfeited by the commission of waste; 
and my impressions are so strong against the 
plaintiffs, upon this question, that I must, in 
the absence of any authority to the contrary, 
hold that the plaintiffs are not entitled to re- 
cover in this action on the ground of for- 
feiture caused by the commission of waste. 
The case of Robinson v. Miller, 2 B. Mon. 284, 
appears, from the note in the Digest, to be an 
authority in point against the plaintiffs upon 
this question. 

It must be conceded that the conveyance in 
fee made by John De Mott to the defendant 
would have produced a forfeiture of the life 
estate, if such conveyance had been made be- 
fore the change of the law in that respect 
made by the Revised Statutes of New York. 
The conveyance was not made before but 
after those statutes took effect, and it is ex- 
pressly declared by them (1 Rev. St p. 739, 
§ 145), that a conveyance made by a tenant 
for life or years, of a greater estate than he 
possesses, or can lawfully convey, shall not 
work a forfeiture of his estate, but shall pass 
to the grantee all the titie, estate or interest 
which such tenant can lawfully convey. It 
is, however, insisted by the counsel for the 
plaintiffs, that this provision does not apply 
to this case, because the 11th section of the 
5th titie of the same chapter (1 Rev. St p. 750) 
declares that none of the provisions of that 
chapter, except those converting formal trusts 
into legal estates, shall be construed as alter- 
ing or impairing any vested estate, interest 
or right, or as altering or affecting the con- 
struction of any deed or other instrument 
which took effect at any time before the chap- 
ter came into force as a law; and he insists, 
that the estate of Mrs. Patrick vested before 
the passage of that act, that her right to the 
immediate possession of the lands in contro-" 
rersy, upon the making of a conveyance in 
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fee by the tenant for life. Lad also vested 
prior to tliat time, and tliat, tlierefore, lier 
riglit to take possession upon the maliuig of 
such conveyance was not taken away by the 
statute referred to. I am not able to adopt 
the construction thus contended for. I think 
the rights saved were such as had vested by a 
forfeiture incurred before the act took effect 
as a law; and that a conveyance made after 
the provision referred to took effect, did not 
work a forfeiture of the life estate. See 
Burghardt v. Turner, 12 Pick. 534, 539. 

These views dispose of the ease and require 
that there should be a judgment for the de- 
fendant. 



PATRICK (UNITED STATES v.). See Case 
No. 16,006. 



Case No. 10,805. 

The PATRICK HENRY. 

[1 Ben. 292.] 1 

District Court, S. D. New York. July, 1867. 

Shipping— BiLi, op Laxhsg — Sovereigns as 
Freight — Damages — Interest. 

1. Where British sovereigns were shipped on 
board a vessel in Melbourne, under a bill of lad- 
ing by which the ship agreed to carry them to 
New York, and there deliver them, on payment 
of £2 freight, and the ship failed to deliver them, 
and the indorsee of the bill of lading libelled the 
ship to recover his damages, the only question 
being as to the rule of damages, Jield tbat the 
agreement in the bill of lading was not a prom- 
ise to pay money, but to transport articles on 
freight. 

2. The value of the sovereigns in the port of 
delivery might be recovered by the holder of the 
bill. 

3. That value was to be estimated in the cur- 
rency of the country in which the port of deliv- 
ery was situated and where the suit was 
brought, it not having been otherwise stipulat- 
ed in the contract itself. 

[Cited in The Mary J. Yaughan, Case No. 9,- 
217.] 

4. The legal tender act (12- Stat. 532) and the 
decisions under it had no application. 

5. Though no freight was strictly earned, as 
the contract was not fulfilled, yet admiralty 
courts have power to do substantial justice, 
which in this case is to make the libellant good 
for his loss, charging him with the freight. 

6. The stipulation for freight was a promise 
to pay money, and the freight must be reck- 
oned in currency according to our laws, which 
fix liie legal value of the pound sterling in com- 
mercial transactions at $C44. 

[Cited in Reiser v. Parker, Case No. 11,685.] 

7. The libellant was entitled to recover inter- 
est on his damages at seven per cent. 

This was a suit brought hj Reuben Ross, 
Jr., against the ship Patrick Henry, in rem, 
to recover damages for the breach of the 
following bill of lading: "Shipped, in good 
order and well conditioned, by James Pat- 
rick, in and upon the good ship or vessel 
called the Patrick Henry, whereof is master 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



for the present voyage "Wm. Page, and now 
riding at anchor in Hudson Bay, and bound 
for New York, one bag containing ninety 
sovereigns British sterling, being marked 
and numbered as in the margin, and are to 
be delivered in the like good order and con- 
dition at the aforesaid port of New York 
(the act of God, the queen's enemies, fire, 
and all and every other dangers and acci- 
dents of the seas, rivers, and navigation, of 
whatever nature or kind soever, excepted), 
unto order, or its assigns, he or they paying 
freight for the said goods, £2 sterling in 
full, with primage and average accustomed. 
In witness whereof, the master or purser of 
said ship or vessel hath affirmed to four 
biUs of lading, all of this tenor and date, 
the one of which bills being accomplished, 
the others to stand void. (Signed) Wm. C. 
Page. Dated in Melbourne, Sept 19th, 
1865." The ship upon which this coin had 
been placed on freight proceeded to New 
York, and arrived there from Australia in 
December, 1865. The libellant was the in- 
dorsee of the bill of lading, and as the ship 
failed to deliver the coin according to the 
terms of the contract, he brought this suit 
to recover damages for the breach. The 
only question was as to the true rule of 
damages, the breach being admitted. 

James K. Hill, for libellant. 
Hawkins & Cothren, for claimants. 

SHIPMAN, District Judge, The libellant 
in this case claims that he Is entitled to re- 
cover the mark.et value of the coin at this 
port at the time it should have been deliver- 
ed. The claimant, on the other hand, in- 
sists that in estimating the damages, the 
value of the sovereign should be taken at 
the rate fixed by law for computation in ordi- 
nary commercial transactions, the same as 
if this were a suit to recover the amount of 
a bill of exchange or other promise to pay. 
I do not accede to this view. The agree- 
ment in this bill of lading Is not a promise 
to pay money, but to transport certain arti- 
cles on freight. Whether those articles were 
gold coins, gold bars, gold dust, or gold in 
any other form of use or ornament, can 
make no difference. Like every other arti- 
cle placed on freight and covered by a bill 
of lading, unless delivered according to the 
terms of the contract of affreightment, their 
value may be recovered by the holder of the 
bill. That value is to be estimated in the 
currency of the country In which the port 
of delivery is situated and where the suit 
is brought, unless otherwise provided for in 
the contract itself. The proof Is that these 
sovereigns were worth in this market, at the 
time they should have been delivered, $7.05 
apiece in our money. Our recent legal tend- 
er act and the decisions under it cited at bar 
liave no application to this part of the case 

There is another question of trifling import- 
ance so far as the amount depending upon 
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it is concerned, Tvhicli requires to be dispos- 
ed of; and that is whether any deduction 
should be made on account of freight. No 
freight -was strictly earned, as the contract 
was not fulfilled. But admiralty courts liave 
power to do substantial justice between 
parties, and substantial justice in this case 
is to make the libellant good for the loss 
sustained. He is, under this breach of the 
contract, entitled to the value of ninety sov- 
ereigns at the market rate, less two pounds 
sterling freight money. As the stipulation 
to pay "these two pounds was a promise to 
pay money at this port, they should be reck- 
oned in the currency of this country, accord- 
ing to our laws. The legal value of the 
pound sterling in commercial transactions 
in this country is fixed by act of congress at 
§4.44. The value of ninety sovereigns at the 
time of the breach was $634.50. From this 
deduct two pounds sterling, computed in our 
money (§8.88), and it will leave §625.62— the 
principal sum, which the libellant is entitled 
to recover. To this should be added inter- 
est at the rate of seven per cent, from De- 
cember 28, 1865, to the date of the decree. 
The clerk of this court is hereby directed to 
compute the interest, and 'add to it the prin- 
cipal sum. Then let a decree be entered for 
the amount of principal and interest in favor 
of the libellant, with costs. 



PATRIE (MURRAY v.). See Case No. 9,967. 
PATRIOT. The. See Case No. 13,985. 



Case No. 10,806. 

PATRIOTIC BANK v. BANK OP WASH- 
INGTON. 

[5 Cranch, C. 0. 602.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1839. 

PiiEADiNG IN Equity — Exceptions to Anstvee^ 
Fob Impektinexce— Time fob Filing. 

Exceptions to an answer for insufficiency may 
be filed after exceptions for impertinence. 

Bill in equity. 

Mi;. Bradley, for plaintiff, excepted to a 
part of the defendant's answer, for imperti- 
nence. 

THE COURT (THRUSTON, Circuit Judge, 
not sitting,) sustained the exception. 

Mr. Bradley then filed exceptions to the 
answer for insufficiency; and moved the 
court for leave to amend his bill. Coop. Eq. 
PI. 321. 

Mr. Hellen, contra, objected that the ex- 
ceptions should all be filed at once; and that 
after the court has decided upon exceptions, 
new exception cannot be permitted. 1 Har. 
Oh. Prae. 228, 235. 

Mr. Bradley, in" reply. By the English 
practice, exceptions for impertinence must 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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be filed and decided before exceptions for 
insufficiency will be allowed. Harrison re- 
fers only to exceptions for insufficiency. 
Chit. Bq. Dig. 872; Newl. Ch. Prac. 184, 
185, 190; Story, Eq. PI. 865, p. 867. 

THE COURT, having sustained the excep- 
tion for impertinence, ordered the imperti- 
nent part to be cancelled, and permitted the 
plaintiff to file exceptions for insufficiency. 



Case ITo. 10,807. 

PATRIOTIC BANK v. COOTE et al. 

[3 Cranch, C. C. 169.] i 

Circuit Court, District of Columbia. May 
Term, 1827. 

Witness — Dependant in Actios — Released 
FUOM Obligation — Impeachment. — Genrkal 
Reputation pob Vekaciti — Paetxeeship — 
Check. 

1. One of the defendants,' if released by the 
plaintiff, may, if willing, be sworn and examined 
as a witness for the plaintifE. 

2. The defendants were not permitted to give 
secondary evidence of the contents of a check, 
without first showing that the original cheek was 
not in their power. 

3. When a witness is produced to testify as 
to the credibility of another witness, the proper 
questions, to be put to the witness, are, "Do 
you know the common reputation of the witness 
for veracity, among the generality of his ac- 
quaintance? From your knowledge of his gener- 
al reputation for veradty, would you believe him 
on his oath 2" 

4. The witness is not to be asked who were 
the persons he had heard say that the general 
reputation of the witness for veracity was not 
good. 

5. The fact to be ascertained is the common 
repute as to "truth. 

tCited in Fletcher v. State, 49 Ind, 133.] 

6. If a check upon a bank be drawn in the 
name of one of a firm only, it cannot be charged 
to the firm, unless drawn by authority of the 
firm, although used and applied in the business 
of the &T;m, and the promise of one partner, in- 
dividually, to make good an overdraft, does not 
hind the firm. 

7. The burden of proof is on the creditor to 
show that the individual partner had authority 
to bind the firm by acts in his own name. 

Assumpsit, for overdraft by defendants, 
5150. 

The plaintifEs having released Mr. Coote, 
one of the deCendants, from all actions and 
demands, except jointly with the other de- 
fendant, Mr. Jones offered him as a witness. 

Mr. Wallach, for plaintiffs, cited Consequa 
V. Willing, 1 Pet. [26 U. S.] 305; Wise v. 
Bowen [Case No. 17,905], in replevin in this 
court, in 1821, where Bowen, the defendant, 
was examined as a witness; Gaither v. Far- 
mers' & Mechanics' Bank of Georgetown, in 
'this court, in December, 1824 (not reported), 
where NichoUs, a stockholder hi the bank, 
was examined as a witness. 

Mr. Jones, for defendant Jones, referred to 
the case of Warner v, McCloud, in this court, 

1 [Reported by Hon. William Cranch. Chief 
Judge.] 
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at Alexandria (of ■whicli ease there Is no re- 
port); Piles V. Plum [Case No, 11,165]; and 
Johnson v. Chapman [Id. 7,378], iii this court, 
at Alexandria; Nicholson v. Patton [Id. 10,- 
250], in Alexandria; and Forrest v. Van Ness 
& Orossfield, in Washington (not reported); 
1 Phil. Ev. 60; Norden v. AVilliamson, 1 
Taunt 378; Starkie, Ev. pt 4, 706, 1063, &c.; 
Dixon V. Waters [Case No. 3,936], in this 
court, at Washington, Decemher, 1824. 

Mr. Wallach and Mr. Key, in reply, cited 1 
Phil. Ev. 63, and Patton t. Janney [Case No. 
10,836], at Alexandria. 

THE COUUT (hem. con.) permitted Mr. 
Coote to be sworn, he being •willing. The 
plaintiffs gave in evidence an account, which 
had been admitted lij Mr. Coote to be cor- 
rect, and proved that the checks and vouch- 
ers of the account had been delivered to the 
defendant Jones, and having called upon him 
to produce them in court, at the trial, rested 
their case upon that evidence. 

The defendant's counsel, in cross-examining 
one of the plaintiffs' witnesses, Mr. Carr, who 
was an officer in the bank, asked him whether 
a certain check, constituting one of the 
items of that account, was drawn by Mr. 
Coote in the name of the firm. The plaintiffs' 
counsel objected that the defendant could, not 
give secondary evidence of the contents of 
that check, without first showing that the 
original check was not in his power. 

THE COXJIIT (MORSELL, Curcuit Judge,* 
contra,) was of that opinion; and that the 
plaintiffs' evidence was not to be considered 
as secondary. 

Mr. Shanks was called as a witness to the 
reputation of Mr. Coote for veracity. 

THE COURT said that the proper questions 
to be put to the witness were:— "Do you know 
the common reputation of Mr. Coote for verac- 
ity, among the generality of his accLuaint- 
ance?" "From yoxu^ knowledge of his gen- 
eral reputation for veracity, would you be- 
lieve him upon his oath?" Starkie, Ev. pt, 2, 
p, 146, and note 1. 

A witness having testified that he had heard 
several persons of Mr. Goote's acquaintance 
say that his reputation for veracity was not 
good, Mr. Key, for the plaintiffs, asked him 
who those persons were; but the witness de- 
clined answering, unless ordered by the court. 

THE COURT (MORSELL, Circuit Judge, 
contra,) thought he was not bound to answer; 
and said that the fact to be ascertained was, 
the common repute of Mr. Coote, among his 
acquaintance, as to veracity; and that if the 
witness is bound to state the names of those 
who had impeached the credit of Mr. Coote, 
it might lead to an almost endless inquiry; 
and to the same evils which would result 
from permitting evidence to be given of par- 
ticular acts of turpitude, to impeach the char- 
acter of a witness. 

THE COURT (nem. con.) at the prayer of 
the defendant's counsel, instructed the jury, 
"that if they should find, from the evidence, 
that the overdraft claimed by the plaintiffs in 



this cause was produced by charging, In the 
account of C. T. Coote & Co. in the said bank, 
a check or checks drawn in the sole and indi- 
vidual name of C. T. Coote, the plaintiffs are 
not entitled to recover for such overdraft in 
this action, unless it appears that such checks 
were drawn upon the credit, and by the au- 
thority of the firm; notwithstanding it may 
appear to the jury that some of the moneys, 
credited in the said account to the firm, were 
originally noted in the rough memorandum- 
book, called 'the scratch,' as deposited by 0. 
T. Coote, without naming the firm, and were 
afterwards carried to the credit of the firm In 
the said account; and notwithstanding the 
jury should believe the evidence offered on 
the part of the plaintiffs, that the money paid 
on such checks was used and applied by the 
said 0. T. Coote in the business and concerns 
of the said firm; and that, under such cii-cum- 
stances, the promise of the said C. T. Coote, 
to make good such overdraft, does not bind 
the said firm of 0. T. Coote & Co. That the 
said checks are prima facie evidence that the 
same were drawn on the individual account 
and credit of Coote alone; and that the bur- 
den of proof Is on the plaintiffs, to show that 
he was authorized by the firm to draw the 
said checks." 

And THE COURT also (nem. con.) Instruct- 
ed the jury, at the prayer of the plaintiffs' 
counsel, as follows:— "But if the jury, should 
believe, from the evidence, that the said ?300 
were drawn by the check of C. T. Coote, by 
hun, from the partnership funds in the Patri- 
otic Bank, with the view of transferring so 
much of the partnership funds from that bank 
to the United States Bank, and that he did 
thereby so transfer the same, and deposit 
the same, to the credit of the firm, in the said 
United States Bank, then the defendants are 
chargeable with the amount of said check," 

■Verdict for plaintiffs, $150 and interest 



Case Wo, 10,808. 

PATRIOTIC BANK v. PRTE. 

[2 Cranch, 0. O. 684.] i 

Circuit Court District of Columbia. May 
Term, 1826. 

Witness — Bookkeeper op Flaiutiff — Interest 
— Mistake. 

1. A bookkeeper, who has given a credit to A. 
instead of B., by mistake, is a competent witness 
to prove the mistake, without a release. 

2. Only what a witness recollects is competent 
evidence. 

A sum of 8100 had been entered to' the 
credit of the defendant [Nathaniel Prye], in 
his bank-book by Mr. Bradley, the plain- 
tiffs' bookkeeper, and he was called to be 
sworn and examined as a witness for the 
plaintiffs to prove the mistake and that the 
credit ought to have been given to the 

1 [Reported by Hon, William Cranch, Chief 
Judge.] 



[18 Fed. Cas. page 1803] 

Franklin Insurance Company, who Lad, in 
fact, deposited the money. 

Mr. Ctose and Mr. Key, for defendant, ob- 
jected that the witness was interested, be- 
cause he is chargeable for the loss if the 
plaintiffs should not recover it of this de- 
fendant 

But THE COURT (CRANCH, Chief Judge, 
doubting) permitted him to be examined, with- 
out a release from the plaintiffs. 

The witness, when examined, had no dis- 
tinct recollection that the deposit, on the 
14tU of December, 1822, was made by tlie 
Franklin Company, although the original 
entry of that deposit, to the credit of that 
company, was in his handwriting. 

Mr. Key, for defendant, contended, and 
THE COURT decided, that the testimony of 
the witness, as to that fact, is not evidence 
unless the witness has a recollection of the 
fact, his memory being refreshed^ by his 
own memorandum. 



Case No. 10,809. 

PATRIOTIC BANK v. LITTLE. 

[2 Cranch, 0. C. 627.] i 

Circuit Court, District of Columbia. Dec 
Term, 1825. 

Evidence— Secondaht — ^Lost Note. 
If a promissory note, with a blank indorse- 
ment, be put into the hands of an attorney for 
collection, and he die, and the note cannot be 
found after diligent search among his papers, 
secondary evidence may be given of the con- 
tents of the note. 

Assumpsit agahist [Israel Little] the maker 
of a promissory note. 

The plamtiiff proved that the note, with a 
blank indorsement, was, after it was paya- 
ble, put into the hands of Mr. Law, the plain- 
tiff's attorney, for collection; that Mr. Law 
died, and the note, after diligent search 
among his papers, could not be found. 

Mr. Morat and Mr. Key, for defendant, 
objected to the admission of secondary evi- 
dence of the contents of the note, and cited 
Poole V. Smith, Holt, N. P. 144; Miller v. 
Race, 1 BiuTows, ^2; Lawson v. Weston, 
4 Esp. 56; Pierson v. Hutchinson, 2 Camp. 
211; Ex parte Greenway, 6 Yes. 812; Hart) v. 
Ktag, 12 Mod. 310; Davis v. Dodd, 4 Taunt. 
602; Wright v. Hencock. 3 Munf. 521; and 
Esp. Ev. 

Mr. Wallach, contra, cited 1 Holt, N. P. 144; 
3 Camp. 324; Williamson v. Clements, 1 
Taunt 523; Dangerfieldv. Wilby, 4 Esp. 159; 
Brown T. Messiter, 3 Maule & S. 281; Ander- 
son V. Robson, 2 Bay, 493; Meyer v. Barker, 
6 BUi. 228, 234, 237, 238; Benner v. Bank of 
Columbia, 9 Wheat [22 U. S.].5S1. 

TBDE3 COURT (CEANCH, Chief Judge, hes- 
itating) permitted the secondary evidence to 
be given. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



(Case No. 10,811) PATRIOTIC 
Case 3Sro. 10,810. 

PATRIOTIC BANK v. WILSON. 

[4 Cranch, 0. C. 253.] i 

Circuit Coiurt, District of Columbia, Nov. 
Term, 1832. 

Notes— Assignment— Patment by Steasger. 

A person not a party to a note, who takes it 
up while lying in a bank under protest, and takes 
a receipt as in payment of the balance due up- 
on the note, cannot, in an action in the name 
of the bank for his use, recover of the indorser; 
but if it was a sale or an assignment of the note 
to him, he may. 

Lewis Johnson was indorser of a note of 
H. Langley, discounted by the Patriotic 
Bank, which he could not get renewed be- 
cause another note of Langley, upon which 
§57 were due, was lying under protest in the 
same bank,, indorsed by the defendant, [John 
A.] Wilson, in blank; he therefore paid the 
balance due upon that note, took it up, and 
took the following receipt indorsed thereon; 
"Balance, §56.27. Received the above amount 
of fifty-six 27/100 dollars of Lewis Johnson, 
October 19, 1829. H. T. Weightman, Cash- 
ier," For which amount the present suit is 
brought in the name of the bank for his use. 

THE COURT (nem. con.) instructed the 
jury that if they should be satisfied by the 
evidence, that the money was received by 
Mr. Weightman as payment of the note, this 
suit could not be maintained upon it in the 
name of the bank; but if they should be of 
opinion that it was a sale or an assignment 
of the note, for a valuable consideration, 
bona fide, then this suit might be mauitained 
in the name of the bank for the use of Mr. 
Johnson. 



Case "No. 10,811. 

PATRIOTIC BANK OP WASHINGTON v. 

FARMERS' BANK OF ALEXANDRIA. 

[2 Cranch, 0. 0. 560.] i 

Circuit Court, District of Columbia. April 
Term, 1825. 

Notes — Due on Sundat — When Demand to bb 
Made— CosTOM. 

If a bank receives a note to be collected ac- 
cording to the known and established mode of 
transacting business at that bank, it is not lia- 
ble for damages by omitting to demand payment 
on Saturday, when the third day of grace was 
Sunday; it being the known and established 
mode of transacting business in that bank, in 
such a case, not to demand payment until Mon- 
day. 

Action on the case for negligence, in omit- 
ting to demand payment on Saturday, when 
the third day of grace was Sunday. The 
draft was dated on the 26th of June, 1818, 
at ninety days; and became payable on the 
24th-27th of September. The declaration 
averred that "the defendants received the 
bill to be collected according to the known 

1 [Repcgrted by Hon. William Cranch, Chief 
Judge.] 
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and established mode of transacting busi- 
ness in tbe said Farmers' Bank," whereby 
they became bound to use due and reasona- 
ble diligence in collecting the money, and be- 
ing so liable, undertook so to do; but did 
not, in this that they did not present the bill 
for payment on the 27th of September, 1818, 
but kept it up a long time after it became 
due, whei'eby the drawer and indorsers 
were exonerated, and the acceptor became 
insolvent, and the plaintiffs sustained dam- 
age, &c. There was a verdict for the plain- 
tiffs, subject to the opinion of the court up- 
on a case stated; the material facts of 
which are that the 27th of September, 1818, 
was Sunday; that paj'ment was not demand- 
ed until Monday the 28th; that it was the 
known and established mode of transifcting 
business in the said Farmers' Bank, not to 
demand payment in such eases, until Mon- 
day; and that the plaintiffs only required 
the defendants to make the demand of pay- 
ment according to the usage of their bank. 

PER CURIAM. It appears to the court 
that upon the case stated the plaintiffs can- 
not charge the defendants with negligence, 
and that judgment must be rendered for the 
defendants. 

Judgment for the defendants. 



Case Wo. 10,811a. 

PATRIOTIC BANK OF -WASHINGTON v. 
WEBSTER. 

[2 Hayw. & H. 47.] i 

Circuit Court, District of Columbia. May 15, 
1851. 

Limitation" op Actions — Defendant beyosd 
Seas— Four Days within Jurisdiction. 

In a suit against the endorsers on a promisso- 
ry note, the defendant, answering, interposed 
the plea of the statute of limitations, to which 
the plaintiff replied that the defendant was be- 
yond seas during the time covered by the de- 
fendant's plea, and the defendant rejoined, that 
he was within the jurisdiction of lie court for 
four days during the time, to the knowledge of 
the plaintiff. The plaintiff's demurrer to the de- 
fendant's rejoinder was held bad. 

At law. 

Jos. H. Bradley, for the bank. 
D. G. Hall, for defendant 

The note on which this suit ~was brought 
was made by Henry L. Kenny, who prom- 
ised to pay to the defendant [Daniel Web- 
ster] sixty days after its date, viz: 13th of 
September, 1837. The defendant endorsed 
the note over to D. A. Hall, who in turn en- 
dorsed it over to the plaintiffs. The usual 
counts were inserted in the declaration. 

The pleas of the defendant were in sub- 
stance as follows: First, that he did not un- 
dertake and promise in manner and form, 
as the said plaintiffs have above complained 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazeltou, Esq.] 



against him. Second, that the plaintiffs 
ought not to have or maintain their action 
aforesaid against him, because he saith that 
he, the said defendant, did not at any time 
within three years next before the com- 
mencement of this suit, undertake or prom- 
ise in manner and form as the said plaintiffs 
have above thereof complained against him. 
Third, that the plaintiffs ought not to have 
or maintain their action aforesaid against 
him, because he saith that the sevei-al sup- 
posed causes of action in the said declara- 
tion mentioned did not, nor did any or either 
of them accrue to the said plaintiffs at any 
time within' three years before the com- 
mencement of this suit, in manner and form 
as the said plaintiffs have above thereof 
complained against him. 

Replication to the defendant's pleas. That 
the defendant was beyond seas at the time 
the debt came due and was payable, and 
continually thereafter to the bringing of the 
suit. 

Rejoinder to the plaintiffs' replication. 
That on the 3d day of October, 1840, the de- 
fendant returned to the city and was here 
four days, and his being here was well 
known to the plaintiffs. 

The plaintiffs demurred to the defendant's 
rejoinder. Judgment for the defendant on 
the demurrer. 
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Case "No. 10,81S. 

PATTEN et al. v. DARLING et al. 

[1 Cliff. 254.] 1 

Circuit Court, D. Massachusetts. May Term, 
1859. 

Shipping — Gesebal Average — Witness— Compe- 
tency — Master — Deposition. 

1. In a suit by the owners of a ship against 
the owners of the cargo, for contribution for the 
loss of masts sacrificed for the common benefit 
of ship, cargo, and freight, the master, except 
in eases where he would be exonerated from 
some certain liability, if the owners should pre- 
vail, is a competent witness for the owners. 

[Cited in The Star of Hope, 9 Wall. (76 U. S.> 
230.] 

2. A deposition was taken after publication 
had passed, and upon interrogatories filed by 
leave of court, and application was made to the 
court to suspend the commission, but counsel 
consenting to strike out certain interrogatories, 
the motion was not pressed, and this motion to 
suppress was made at the final hearing. Held, 
under the circumstances of the case, and inas- 
much as the commission issued by special leave 
of court after due notice, that the deposition 
ought not to be suppressed. 

3. Where masts and s^ars are cut away in a 
storm, and, in falling injure the deck of a ves- 

1 [Reported by William Henry Clifford, Esq., 
and hpre reprinted by permission.] 
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Bel, or destroy rails and bulwarks, the repairs 
of such damage belong to general average; and 
it is well settled by tbe supreme court, that the 
voluntary stranding of a vessel, when required 
and designed for the common safety of the as- 
sociated interests, constitutes a case for general 
contribution, even though it be followed by her 
total loss, provided the cargo is thereby saved. 
[Oiled in The Star of Hope, 9 Wall. (76 U. S.) 
231.] 

This was a bill in equity brought by the 
complainants [George F. Patten and others] 
owners of the ship Delaware, wherein they 
claimed from the owners of the cargo a con- 
tribution by way of general average, for the 
loss of the masts, sails, spars, and rigging 
of the ship, Tvhieh it was alleged -were sacri- 
ficed for th© common benefit of the ship, 
.cargo, and freight On the 17th of Febru- 
ary, 1857, the ship, then lying in the port of 
Savannah, took on board to be transported 
to Boston certain goods and merchandise 
consigned to the respondents. On the 2d 
of aiareh following, -while the ship was in 
Massachusetts Bay, she encountered a se- 
vere gale and snow-storm from the nortli- 
■ward, and at half past three on the follow- 
ing morning it was deemed expedient to at- 
tempt to run into Nantasket Roads, for the 
safety of the vessel, as she was drifting 
westward, and at four and a half o'clock 
she came to anchor in nine fathoms of wa- 
ter, Boston Light bearing northeast. The 
reason for anchoring was that a strong ebb 
tide set the sbip to leeward, insomuch that 
it was impossible to get up farther. While 
thus anchored, and at about half past nine 
in the morning, the tide being at about fiood, 
the wind blowing very heavily and the sea 
running high, the ship swung with the tide 
and began to strike on the bottom. When 
this occurred the wind was blowing toward 
the shore, and it was deemed esrpedient by 
the master to cut away the masts in the 
hope that the ship might be prevented from 
drifting on shore, or if she did, she might 
be saved from going to pieces and being to- 
tally lost Accordingly the master ordered 
the lanyards cut away, leaving the masts 
without any support; one of the masts then 
went overboard, and soon after, the wind 
increasing, the ship dragged her anchors 
and went on shore on a stony beach in Hull, 
near the Toddy Rocks, where the other 
masts also fell. By this sacrifice, alleged 
the complainants, the ship, cargo, and lives 
of the- crew were saved from impending de- 
struction, and that the ship, after the storm 
subsided, lay in safety on the beach, with 
her cargo on board, and this was afterwards 
taken out and delivered to the owners, who 
received it Such were the substantial alle- 
gations of the bill, which also set up an 
agreement by the respondents [Francis Dar- 
ling and others] to pay to complainants 
such sums of money as might be due as 
their share of any contribution which might 
be found due for sacrifices made and losses 
sustained for the benefit of all concerned. 
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None of the acts of the master after the 
storm commenced were admitted in the an- 
swer to be as alleged in the bill. That there 
was necessity for cutting away the masts; 
that the sanre conduced to the safety of the 
ship or cargo; that the wind was heavy; 
that she was expected to go to pieces if not 
relieved of her masts, and that she lay 
more easily when thus relieved, were de- 
nied. The respondents averred that the 
vessel lay on the beach, with her cargo aft- 
er the storm, but that she was a wreck, and 
that the cargo was taken out in a damaged 
condition; that they paid all expenses in 
discharging the cargo, which was left in the 
ship at a distance from her port of destina- 
tion. The cargo was received by them, as 
they said, with the agreement that such 
sums of money should be paid by' them to 
complainants as should be fairly due for 
losses and expenses properly incurred, for 
the benefit of all interested, but they alleg- 
ed those on board the ship were guilty of 
neglect and carelessness; that the cutting 
away the masts was not instrumental in 
saving the vessel or cargo, and that she 
could not have been got ofC from the beach 
and repaired; that the hull was sold for 
four thousand dollars, which was all it was 
worth. 

F. G. Loring, for complainants. 

The only question is, whether the value of 
the masts, &c., should be included in the ad- 
justment of the general average. With ref- 
erence to this there are three issues: (1) 
The intention with which the masts were 
cut away; (2) whether it tended to preserve 
the vessel, cargo, and freight; (3) whether 
they were saved thereby. In the "Dnited 
States courts it is held, if a ship is volun- 
tarily stranded for the common benefit, and 
is thereby wrecked, the cargo is to contrib- 
ute to indemnify the owners. Columbian 
Ins. Co. T. Ashby, 13 Pet [38 U. S.] 331; 
Barnard v. Adams, 10 How. [51 U. S.] 270; 
Sturgess y, Gary [Case No. 13,572]. As to 
who is to decide when there is a peril, in or- 
der to constitute a case of general average. 
Lawrence v. Minturn, 17 How. [58 U. S.] 
109-111. The greater and more imminent 
the peril, the more merit to be attributed to 
the sacrifice. In this case there were the 
three requisites to a general average,— a 
peril, a sacrifice, success. 

B. R. Curtis and H. Durant, for respond- 
ents. 

It is incumbent on the ship-owner to al- 
lege and prove: (1) That the vessel, cargo, 
and freight were subject to a common peril, 
(2) That the peril was not occasioned by 
want of due skill on the part of master and 
oflicers. Insurance Co. v. Sherwood, 14 
How. [55 U. S.] 365; Lawrence v. Minturn, 
17 How. [58 U. S.] 110. (3) That the sacri- 
fice was voluntary, and actually and inten- 
tionally made. (4) That the sacrifice was a 
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reasonable and skilful act (5) That tlie 
sacrifice was the means of relieving the in- 
terests not sacrificed from the particular 
peril it was designed to avert Ctolumbian 
Ins. Ck). V. Ashby, 13 Pet. [38 U. S.] 338, 339; 
Williams v. Suffolk Ins. Co. [Case No. 17,- 
739]; Gaze v. Reilly [Id. 2,538]; Scudder v. 
Bradford, 14 Pick. 13; Nickerson v, Tyson, 
8 Mass. 467; Marsh. Ins. 462, 463; Stev. Av. 
8; 3 Kent, Gomm. 234, 235. The particular 
peril was the danger of dragging the an- 
chors and going ashore. Complainants have 
jiot shown that the peril was not occasioned 
by the want of skill of their servants. The 
sacrifice of the masts was not voluntary. 
If a jettison of masts he made to avoid 
stranding, and stranding is not thereby 
avoided, no contribution follows. Cases 
above. The stranding in the case was not 
voluntary. Those on board no more elected 
any of the incidents of the stranding than 
the stranding itself. 

CLIFFORD, Circuit Justice. Most of the 
circumstances attending the disaster are 
satisfactorily proved, and there is much less 
■conflict in the testimony than is usual in 
-cases of this description. As alleged in the 
bill of complaint, and admitted in the an- 
swer, the ship sailed from Savannah on the 
17th of February, 1857, bound on a voyage 
to Boston. At the time of her departure 
she was a sea-worthy vessel, properly laden 
with cotton and hides, and was in every 
respect fit for her intended voyage. All of 
the sails except two were made of hemp, 
and they were all nearly new, and she was 
copper fastened. She was well manned and 
equipped, her whole company consisting of 
nineteen men, including the master, two 
mates, the cook, and steward. According 
to the testimony of the master, she was in 
«very way In good condition when she sail- 
ed, and there is no sufficient reason from the 
testimony to call in question the truth of 
his statement Her hull, planking-timbers, 
and fastenings were in good order, exhibit- 
ing no appearance of weakness or decay, 
and she did not leak throughout the voyage. 
Prior to her arrival in Massachusetts Bay 
she had met with no difficulty, and, for aught 
that appears to the contrary, was in the 
same condition as when she sailed from the 
port of departure. At six o'clock in the aft- 
ernoon of the 2d of March, 1857, she was 
about twenty miles east of Boston Light, as 
estimated by the master. That evening the 
weather became thick and stormj-, the wind 
varying from east to northeast and there 
was a heavy sea, and during the night it 
snowed and the gale increased. About 
midnight they made Boston Light bearing 
west-southwest, and soon after found that 
the ship would go ashore unless they ran 
into the harbor. At that time, the master 
says, the ship was on a lee shore, and as he 
could not get a pilot he concluded to run her 
in without one, finding that it was impos- 
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sible to work her ofC against the wind and 
storm. Accordingly he sailed for Boston 
Light which he passed in safety, and came 
to anchor in nine fathoms of water, that 
light bearing northeast During the ebb- 
tide the ship rode well and safely, but when 
the tide turned, the gale increased, and, the 
wind shifting more northerly, the ship, in 
swinging with the tide, commenced thump- 
ing on the bottom. In this emergency the 
master ordered the lanyards to be .cut, in 
order, as he says in his first deposition, to 
prevent the ship from starting her anchors 
and going on shore. That order was neai-ly 
executed when the vessel started adrift, 
and the masts went over the si^e of the ves- 
sel soon after she struck on the beach. Con- 
siderable damage was done to the vessel by 
the falling of the masts. On the starboard 
side the mainmast in going ovex-, broke the 
rail, bulwarks, and three stanchions, and 
chafed and split the planksheer. Some dam- 
age was also done by the falling of the miz- 
zen-mast In going overboard it broke a 
hole through the top of the house, injuring 
the chains, channels, and guards, and the 
foremast in falling broke the rails, bul- 
warks, and two stanchions on the same side 
of the vessel. It was after the tide turned 
that the ship went ashore; and as the tide 
rose the hull was driven by the gale and the 
force of the sea farther up on to the beach. 
When the vessel struck, the wind was blow- 
ing a hurricane from the north-northeast 
pressing the vessel directly on to the shore, 
and the sea continued to make breach over 
her till the tide ebbed. She went on shore 
between nine and ten o'clock in the morn- 
ing of the 3d of March, 1857. and all the 
crew remained on board till ten o'clock in 
the evening of that day, when they were 
taken ofE in a life-boat At that time the 
tide had ebbed, and there was less sea, and 
on the following day the storm so far mod- 
erated, that they commenced to discharge 
the cargo from the ship. After the dis- 
charge it appeared that she had two holes 
in her bottom, caused by striking against the 
rocks, one under her fore-chains and one 
under her mizzen, and several of the knees 
were started, and some of her beams were 
broken. In his second deposition, the mas- 
ter testifies that he consulted with his of- 
ficers before cutting away the masts, and 
that they came to the conclusion that the 
vessel, in the situation in which she then 
was, must soon start her anchoi-s and go 
ashore, in which event they expected she 
would go to pieces, especially if the masts 
were left standing. He also says, that the 
masts were cut away for the reason men- 
tioned in his first deposition, but more par- 
ticularly to prevent the vessel from going 
to pieces, in case the anchors did not hold, 
and she went ashore. Just as they had 
concluded to cut away the masts, he says all 
the. crew came aft and wanted to get out 
the boats and leave the ship; but he told 
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them lie would first cut away tlie masts, ] 
wlileh might possibly keep the vessel from 
going ashore, and if not, would no douht 
prevent her from going to pieces, and that 
the work of cutting "the masts away was 
then immediately commenced. 

Certain preliminary objections are taken 
to the testimony of the master in this case, 
which will now be briefly considered. In the 
first place, it is insisted that he is not a 
competent witness, and several decided 
cases are referred to in support of the 
proposition. Masters of vessels are general- 
ly competent witnesses in suits brought by 
the owner, except in cases where they would 
be exonerated from some certain liability, 
provided the owner should prevail. Mere 
bias arising from the motive to vindicate 
their own conduct, unaccompanied by any 
interest in the event of the suit, only aflEects 
their credit as witnesses, and is not in gen- 
eral sufficient to exclude their testimony. 
Where the suit is against the owner, and 
the master is liable to indemnify him in case 
the suit is maintained, or where he would 
be exonerated from a certain and deter- 
minate liability in case the owner prevails, 
in general he is not a competent witness. 
All of the cases referred to by the counsel 
for the respondent are of this latter class. 
One is the case of The Hope [Case No. 6,678], 
and another is that of The Nymph [Id. 
10,389]. Those cases affirm the rule, that 
in a libel against a vessel for a forfeiture 
occasioned by the alleged misconduct of the 
master, he is not a competent witness, for 
the reason that if his acts should be adjudg- 
ed illegal, and draw after them the con- 
demnation of the vessel, he would be respon- 
sible to the owners for the consequences. 
They also affirm the doctrine, that the de- 
cree in the admiralty would be evidence 
against him in a suit by the owners for the 
damages. Some doubt is entertained on this 
last point, but it is unnecessary to deter- 
mine the question at the present time. 
Johnson v. Huekuis [Td. 7,390]; Fland. 
Shipp. 153. Reference is also made to the 
case of The William Harris [Case No. 17,- 
695]. That was a libel against the vessel 
for seamen's wages, in which the owners 
claimed that certain deductions ought to be 
made in the nature of set-ofe, on account of 
certain expenses incurred abroad, in the im- 
prisonment of the libellant by the procure- 
ment of the master. Such expenses it seems 
In certain cases are paid by the master, and 
charged to the owners, and if the imprison- 
ment was unnecessary, and his own con- 
duct unjustifiable, then the charge was an 
improper one, and he would be liable to re- 
fund the amoimt so charged. He was of- 
fered as a witness in that case to justify 
his own conduct, and throw the expenses of 
the imprisonment upon the seamen, but was 
excluded by the court on the ground that he 
was interested in the event of the suit Con- 
sidei-able conflict exists in the decided cases 
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on the question, whether the master is a 
competent witness in a suit against the ves- 
sel or owners for seamen's wages; and au- 
thorities may be found on both sides. Un- 
less he is called to justify an act for which, 
if not justified, he would himself be liable, 
it is generally held in England that he is 
a competent witness, and such appears to 
be the tendency of the modern authorities 
upon the subject. The Lady Ann, 1 Edw. 
Adm. 235; The Midlothian, 5 Eng. Law & 
Eq. 556; The Trial [Case No. 10,170]; The 
Hudson [Id. 6,831]; The Exeter, 2 0. Bob. 
Adm. 261. When not interested as part 
owners, masters are constantly admitted as 
witnesses in cases of collision, and no rea- 
son is perceived why they are not equally 
competent in suits for contribution. They 
have no immediate interest in the event of 
the suit, and it is certain that the decree in 
a case like the present would not be admis- 
sible to affect the interests of the master, in 
any subse'quent suit which might be brought 
against him by the owners of the vessel. 
In such cases the acts of the master are 
only collaterally drawn in question, and, in 
contemplation of law, his liability for negli- 
gence at the suit of the owner is too remote 
and contingent to exclude him as a witness. 
Whatever effect it may be supposed to have 
upon the truth of his statements goes to liis 
credit, and not to his competency. For 
these reasons I am of the opinion that the 
master is a competent witness. Barnard v. 
Adams, 10 How. [51 U. S.] 301. 

Objection is made, in the next place, that 
the second deposition of the master was ir- 
regularly taken, and it is insisted that it 
ought to be suppressed. It was taken after 
publication had passed, but the motion to 
suppress was not made until the cause 
came on for final hearing. As stated at the 
argument, and not denied, it was taken on 
written interrogatories filed by leave of 
court After leave was granted, application 
was made to the court to suspend the com- 
mission. On this last occasion the counsel 
on both sides were present, and 'the counsel 
for the complainants consenting to strike out 
certain interrogatories, the motion to sus- 
pend the commission was not pressed to a 
decision. Under these circumstances, I am 
of opinion that the objection was waived, 
and, inasmuch as the commission issued by 
the special leave of the court after due no- 
tice, I think the deposition ought not to be 
suppressed. 

Twelve other witnesses were examined by 
the complainants, five of whom saw the ship 
on the morning of the disaster. None of 
them, however, were on board the vessel be- 
fore she went ashore, and as their statements 
respecting the circumstances of the disaster, 
so far as they are within their knowledge, 
substantially confirm the statement of the 
nfaster, it would be useless to repeat them. 
Some twenty witnesses were also examined 
by the respondents, and eleven or more of 
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that number also saw the vessel, but were not 
on board before the ship was stranded on the 
beaeh. Five of them were in a pilot-boat, 
and at one time approached very near the 
vessel while she lay at anchor, but as their 
testimony has respect chiefly to the questions 
whether the master exercised proper sldll and 
diligence to prevent or avert the disaster, or 
whether the sacrifice made was necessary to 
avoid the peril, or was attended with success, 
it will be considered in connection with the 
several propositions assumed by the counsel 
for the respondents. In respect to the imme- 
diate circumstances of the disaster, the wit- 
nesses of the respondents do not differ mate- 
rially from the statements made by the mas- 
ter. A claim for contribution by way of gen- 
eral average rests upon certain elementary 
principles of law which have long since been 
well settled. Such claims have their founda- 
tion in equity, and rest upon the doctrine that 
whatever is sacrificed for the common bene- 
fit and safety of the associated interests shall 
be made good by alL That principle, says 
Grier, J., in Barnard v. Adams, 10 How, [51 
U. S.] 303, is recommended not only by its 
equity but by its policy, because it encour- 
ages the owner to throw away his property 
without hesitation in time of need. In order 
to constitute a case for general average, the 
same learned judge remarks that three things 
must concur— First, there must be a common 
danger in which the ship, cargo, and crew 
all participate, and that danger must be im- 
minent and apparently inevitable, except by 
incurring a loss of a portion of the associated 
interests to save the remainder; in the sec- 
ond place, there must be a voluntaiy jettison, 
or casting away of some portion of the as- 
sociated intei-ests, for the purpose of avoiding 
the common peril, or, in other words, a volun- 
tai-y transfer of the perH from the whole to^ 
particular portion of those interests; thirdly, 
the attempt so made to avoid the common 
peril must be successful. Every such sac- 
rifice must be made deliberately and with 
the object of saving or protecting the remain- 
der of the property at stake. Whenever the 
peril of a common destruction is apparently 
so great as to compel the master, in the ex- 
ercise of proper skill and judgment, to choose 
between the loss of the ship, cargo, and the 
lives of those on board, and the jettison or 
easting away of a part of the associated in- 
terests, the master is justified, and indeed it 
is his duty, to make the sacrifice for the bene- 
fit of all concerned. But the right to con- 
tribution is not made to depend on any pre- 
sumed or real intention to destroy the thing 
east away, but on the fact that it was select- 
ed, under the circumstances before mention- 
,ed, to suffer the common peril in the place of 
the whole of the associated interests, that the 
remainder might be saved. Much is deferred 
in such an emergency to the judgment and 
decision of the master, in whose custody, Sud 
under whose control, all those interests are 
necessarily placed. Owners of vessels are 
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under the obligation to employ masters who 
are competent, and who have reasonable 
skill, judgment, and corn-age in the perform- 
ance of their duties, .and they are liable if, 
through their failure to possess or exert these 
qualities in the conti'ol and management of 
the vessels under their command, the goods 
or merchandise of the shipper are damaged 
or destroyed. They do not, however, con- 
tract that they shall possess such qualities 
in an extraordinary degree, nor that they 
shall do in any given emergency precisely 
what, after the event, others may think would 
have been best. It was so held in Lawrence 
V. Minturn, 17 How. [58 U. S.] 110, and the 
conclusion of the court in that case appears 
to be just axid reasonable. From the neces- 
sity of the case, the law imposes upon the 
master the duty and clothes him with the 
power to judge and determine whether the 
circumstances of danger which smTound the 
vessel, cai-go. and crew are or are not so 
great and pressing as to render a jettison of 
a portion of the associated interests expe- 
dient and necessary for the common safety 
of the remainder. Stauding upon the deck 
of the vessel, with a full knowledge of her 
strength and condition, and of the state of 
the elements which threaten a common de- 
struction in judgment of law, he can best 
decide, in the emergency, what the necessi- 
ties of the moment require to save the prop- 
erty intrusted to his care, and the lives of 
those on board. In contemplation of law he 
derives this authority from the implied con- 
sent of all concerned, and, in the absence of 
any proof to the contrary, it must be pre- 
sumed that his decision was wisely and 
properly made. 

Accordingly, it was held in Lawrence v. 
Minturn [supra], and the principle was sub- 
sequently affirmed in Dupont v. Vance, 19 
How. [60 U. S.] 106, that, if he was a com- 
petent master, if an emergency actually ex- 
isted, calhng for a decision whether or not 
to make a jettison of a part of the cargo, if 
he appeai-s to have an-ived at his decision 
with due deliberation by a fair exercise of 
his skill and discretion, with no unreasonable 
timidity, and with an honest intent to do 
his duty, the jettison is lawful. In all such 
cases the sacrifice made will be deemed to 
have been necessary for the common safety, 
because the person to whom the law has in- 
ti-usted the power to decide upon and make 
it has duly exercised that authority. It is not 
denied by the coimsel of tlfe respondents, that 
the ship, cargo, and crew in this case were 
subject to a common danger, but it is con- 
tended that the particular peril impending at 
the time the masts were cut away was the 
danger that the ship would diug her anchors 
and go ashore, and it is insisted that she was 
not saved from that particular peril. Not- 
withstanding the masts were cut away, the 
vessel went ashore, but the goods and crew 
•were saved. Some stress Is laid upon the 
fact, that the master, in his first deposition. 
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stated tbat his intent in cutting away the 
masts was to prevent the ship from starting 
her anchors and going ashore, but it should 
not be overlooked that he also stated, in the 
same deposition, that they were afraid the 
vessel would go to pieces from the effect of 
the sea or by striking against the rocks to 
which she was driving. His second deposi- 
tion explains more fully his precise intent, or 
rather the hopes and fears he entertained at 
the time the masts and spars were cut away, 
and every one of those explanations is per- 
fectly consistent with his statements in the 
first deposition. By cutting away the masts 
and spars, he hoped that the anchors would 
hold, and that the ship might ride out the 
storm. But if not, and she should go«ashore, 
that she would thereby be prevented from go- 
ing to pieces upon the rocks, and that the 
crew and cargo might be saved. That two- 
fold purpose is so obvious from all the attend- 
ing circumstances, that one would scarcely 
fail to see and understand it, even if it were 
less clearly indicated than it is in his first 
deposition. Common experience teaches that 
a vessel, in going ashore in a storm on a 
tocky beach, is less likely to go to pieces with 
her masts down than while they are standing, 
and testimony to the contrai-y is entitled to 
rery little weight. After a careful compari- 
son of the two depositions given by the mas- 
ter, I am of the opinion that they do not con- 
flict in any material respect, and that there is 
nothing in either to impair the credit of the 
deponent -All the associated interests were 
in peril, not only from the liability of the ves- 
sel's going ashore, but of a total destruction 
from the elements, and from this latter perU 
they were all saved. Common prudence re- 
quired tliat the master should look beyond 
the mere hazard that the anchors were liable 
to drag, to the danger that the vessel might 
be dashed against the contiguous rocks; and 
if he had been less candid in his statements, 
and had denied that his intent in cutting 
away the masts and spars was to avoid the 
peril of a common destruction in case the ves- 
sel went ashore, he would not, under the cir- 
cumstances proved, have been entitled to cred- 
it. When masts and spars which have been 
cut away injure the deck of the vessel in 
falling, or destroy rails and bulwarks, or do 
other damage, the repairs of such damage be- 
long to general average; and it is well set- 
tled by the supreme court that the voluntary 
sbL'anding of a vessel, when required and de- 
signed for the common safety of the asso- 
ciated interests, constitutes a case for gen- 
eral contribution, even though" it be followed 
by her total loss, provided the cargo is there- 
by saved. Columbian Ins. Co. v. Ashby, 13 
Pet. [38 U. S.] 343; Barnard v. Adams, 10 
How. [51 U. S.] 302, That doctrine is denied 
in some jurisdictions, but it is settled law in 
this court, and it is believed to rest upon the 
solid foundations of reason and justice. Ca2:e 
V. Eeilly [Case No. 2,538]; .Sims v, Gumey, 
4 Bin. 513; Gray v. Wain, 2 Serg. & R. 229, 
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In the next place it is insisted by the coun- 
sel for the respondents that the complainants 
have not shown that the peril in question was 
not occasioned by want of due skill, exer- 
tions, and vigilance on the part of the master, 
officers, and crew of the ship. To support 
this proposition, they assume, in the outset, 
that whatever dangers the ship encountered 
arose from her being at anchor in the place 
where she lay at the time the order to cut 
away the masts and spars was given, and 
they insist that .the causes which rendered 
it necessai-y to anchor there at four o'clock 
in the morning of the 2d of March, 1857, did 
not continue to operate at the time the order 
was executed,- and that it was not necessary 
to remain there after daylight on the day of 
the disaster. Impliedly, the proposition, ad- 
mits that it was necessary to anchor there 
on the morning before the disaster, and the 
bill alleges in effect that the storm continued, 
and the wind increased till after the vessel 
went ashore. In his second deposition, the 
master says, that he was not 'at all acquaint- 
ed with the anchorage where the ship lay, 
and judged that there was no chance of re- 
moving the vessel to a place of greater safe- 
ty. He consulted with his subordinate of- 
ficers before he decided to cut away the 
masts, and there is much reason to conclude 
that, if he had not so decided, the crew would 
have left the ship in the boats. On the point 
whether the master ought not to have made 
an effort to remove the vessel to some other 
place, a gi'eat number of witnesses were ex- 
amined by the respondents. Many express 
the opinion that he ought to have done so, 
while others speak with less confidence or 
with some hesitation; and another class say, 
with more reason, that, if he had been ac- 
quainted with the anchorage, he ought not to 
have remained where he was, but admit that 
it would be different with a stranger, or one 
•not acquainted with his situation, and some of 
them say that if he did not know the ground, 
it was not imprudent to remain where he 
was. He was wholly ilnacquainted with his 
situation; and, in the midst of the difficul- 
ties and uncertainties which surrounded him, 
I am of the opinion that he was not wanting 
in the exercise of reasonable skill and dili- 
gence. Those who encounter danger cannot 
always suit mere lookers-on in the choice of 
the means they employ to avert it, for the 
reason that it is easier to find fault than to 
do in any such emergency. In this case the 
master had every motive to employ the best 
'means in his power to save the vessel, cargo, 
and crew, and there is no sufficient evidence 
in the case to show that he did not perform 
his duty with coolness, and with the best 
lights of his judgment. All on board were 
participants in a common danger, and there 
is no proof in the case that they did not all 
concur in the propriety of the master's acts. 
When the crew came aft with the view to 
take the boats and abandon the ship, they did 
not complain that anything had "been omit- 
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tea -n-Mch ouglit to have been done, nor did 
they suggest any other means of avoiding the 
peril than that proposed by the master. 

It is also insisted by the respondents that 
the master was guilty of negligence, in not 
adopting reasonable and proper means to se- 
cure the assistance of a pilot on the morning 
of the disaster. On this branch of the case 
there is some conflict in the testimony. Four 
or five pilots belonging to the pilot-boat 
Phantom were examined by the respondents. 
One of them testifies that the pilot-boat was 
lying in the sand-cove, near the narrows, and 
that, seeing a light about five o'clock that 
morning, they slipped their chain and ran 
down in that direction. Others testify to the 
effect that they saw the light of the vessel be- 
fore daylight, between five and sis o'clock in 
the morning. She was then lying at anchor, 
and, according to their testimony, they sailed 
within three or four hundred feet of her, but 
admit that they were afraid to round her stem, 
because she was so near the beach they 
thought their boat might hit the bottom, and, 
seeing no one on the deck of the vessel, they 
immediately withdrew, but shortly after- 
wards repeated the experiment with a like 
result Subsequently they were about to ap- 
proach her for a third time, but seeing a Brit- 
ish steamer coming in, they stood away to 
put a pilot on board the steamer. After hav- 
ing boarded the steamer, and while they were 
running up the channel, they, for the first 
time, saw a signal for a pilot in the fore rig- 
ging of the ship, but they admit it was of no 
use at that time to try to get her away, as the 
wind had shifted more to the northward. 
Every one of these witnesses saw the vessel 
before daylight, and in effect admit that they 
knew she was In need of a pilot. Their ex- 
cuse for not going on board is, that there was 
no signal set, or hail made from the vessel. 
On the other hand, the master testifies that 
some one was on deck all the time, and that 
he himself was not below after anchoring,' 
for more than ten minutes at any one time 
until the vessel went ashore. He saw the 
pilot-boat get under way and work out to the 
windward of the ship, but says she did not 
come within hailing distance; and he further 
says, that when she proceeded to the steamer 
he set the signal for a pilot in the fore rig- 
ging of the ship, lest the pilot should think 
he was supplied. At that time all the sails of 
the ship were furled, and the master says 
that the signal could be seen from the fore 
rigging as easily as from the foremast-head. 
All the circumstances tend to show that the 
signal was set as soon as the master consid- 
ered that the vessel was in danger. Unac- 
auainted as he was with the anchorage, it 
would be unreasonable to suppose that he 
could have anticipated, in the midst of a 
northeast storm, at that hour of the morning, 
that the wind would change with the tide at 
half past nine. As soon as he saw the pilot- 
boat, and found that she was standing away 
from his vess&l, he set the signal That sig- 
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nal was seen by the pilots, and answered ev- 
ery pm*pose that it would have done if it had 
been set at the mast-head. But it communi- 
cated to the pilots no information wliich they 
did not already possess. They knew the ves- 
sel was in danger, and had acted upon that 
knowledge from the time they first approach- 
ed her to the period when they went to the 
relief of the steamer. Two or more of them 
admit that the vessel was so near the beach 
that they did not deem it prudent to round 
her stern; and I am satisfied from the evi- 
dence that the leeward position of the vessel 
had more influence in deterring the pilots 
from boarding her, than the absence of the 
signal, or the omission to hail by the officers 
and crew. They were acquainted with the 
anchorage, and knew the dangers which sur- 
rounded the vessel; and if they had been dis- 
posed to go to her relief, or had thought it 
prudent so to do, it is incredible to suppose 
that they would have been deteiTed from so 
praiseworthy an act by the absence of a sig- 
nal, or the failure of the crew to hail. Had 
they been ignorant of the peculiarities of the 
place, or if they had had any sufficient reason 
to suppose that the master was well acquaint- 
ed with hig situation, there might be some 
merit in this excusa Neither of those reasons, 
however, has any foundation in the fact, 
and, in view of all the circumstances, this 
ground of defence must be overruled. For 
these reasons I am of the opinion that the re- 
lief prayed for in the bill of complaint ought 
to be granted, and when the amount to be re- 
covered is ascertained, the complainants will 
be entitled to a decree in their favor. Should 
any dispute arise in ascertaining the amount, 
the cause must be referred to a master for 
that purpose. 
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PATTEN V. WASHINGTON. 

[3 Cranch, O. 0. 654.] i 

Circuit Court, District of Columbia. Dec 
1829. 

Justice op Peace — Authority to Take Bond 
FOR Good Behavior — Common Prostitute. 

A justice of the peace in the city of Washing- 
ton has authority, under the charter of May 4, 
1812, and the by-law of the 16th of December, 
1812, section 7, to require a common prostitute 
to give security for her good behavior; and has 
junsdiction of a suit upon the bond given there- 
for; the penalty not exceeding $20. 

Appeal from lihe judgment of Mr. Justice 
Wharton, for $20, the penalty of a bond here- 



1 [Reported by Hon. William Cranch, Chief 
Judge.} 
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tofore taken by him from Dolly Ann Patten, 
a notorious common prostitute, and keeper of 
a brothel, under the seventh section of the 
by-law of the corporation of Washington, of 
December 16. 1S12. 
Judgment affirmed with costs. 



PATTEN, The MARY. See Case No. 9,223. 
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In re PATTERSON. 

ri Ben. 448; i 1 N. B. R. 100; Banbr. Reg. 

Snpp. 22; 6 Int Rev- Rec. 127; T 

Am. Law Beg. (N. S.) 26.] 

District Court, S. D. New York. Oct. 2, 1867. 

Bankruptct— IssDE OP Law — Waiver — Fiuxa 

Proof of Debt before "First Meeting — 

esawinatidh op ibaskruft. 

1. Where creditors, before the "first meeting 
of creditors, filed proof of their debt, and appued 
for an order for the examination of the bank- 
rupt, and the bankrupt objected to the granting 
of lie ordCT, on the ground that it could not be 
made before the first meeting, and, after argu- 
ment, tiie registtr granted the motion, where- 
upon the bankrupt moved that the 'question be 
adjourned into court for the decision of the 
judge, under section 4 of the bankruptcy act [of 
1867 (14 Stat. 519)], and the register declined to 
adjourn the question, but, on the bankrupt's re- 
quest, certified the matter to the court; held, 
that the objection of the bankrupt to the grant- 
ing of the order for the examination, raised an 
issue of law which it was the duty of the regis- 
ter to adjourn into court, 

[Cited in Re Blaisdell, Case No. 1,488; Re 
Heller, Id. 6,339; Re Pease, 29 Fed. 595.] 

2. As the bankrupt argued the question before 
the register, he waived his right to have the 
question adjourned into court, and, after the 
decision of the question by the register, there 
was no issue of law to be adjourned, and the reg- 
ister was right in not adjourning the question 
under section four. 

3. Creditors may prove their claims before the 
first meeting of creditors. 

4. A creditor who has proved his claim, may 
apply for an esamination of the bankrupt before 
the first meeting of creditors. 

5. It is not the duty of the register to notify 
the bankrupt, or his attorney, of the filing of 
proof of any daim before the first meeting of 
creditors. 

[In the matter of Charles G-. Patterson, a 
bankrupt.] 

BLATCHFORD, District Judge. In this 
case, an adjudication of bankruptcy was 
made September 12th, 1867, and a warrant 
was Issued to the marshal, returnable Octo- 
ber 23d. On the 23d of September, Tupper & 
Beattie, creditors on the debtor's schedules, 
filed a proof of debt On the 25tii of Septem- 
ber, Tupper & Beattie made a motion before 
the register for an order for the examination 
of the bankrupt, under section 26 of the act, 
and according to form No. 45. The bankrupt 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
ISfed.cas.— 83 
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objected to the granting of the order, on the 
ground that the order could not be made be- 
fore the first meeting of creditors. After ar- 
gument the register granted the motion. 
Thereupon, the bankrupt moved that the 
question be adjourned into court for the de- 
cision of the judge, under the provisions of 
section 4 of the act, and tendered his ques- 
tions and issue to the creditors, in order that 
they should state their points, and that, issue 
of law being thus johied, the same might be 
adjourned into court by the register, for de- 
cision by the judge, as provided for in the 
fourth section of the act To this tender the 
creditors objected, and they declined to re- 
ceive the questions or to join in the issue, 
on the grounds that their motion had been 
granted and that there was no question or is- 
sue of law raised. Inasmuch as section 26 of 
the act provided distinctiy that the court 
might, on the application of any creditor, at 
all times require the bankrupt to attend and 
submit to examination, and that, if the bank- 
rupt wished to raise the question of the reg- 
ister's power to make the order before the re- 
turn of the warrant, he could take the opin- 
ion of the judge by a certificate of the regis- 
ter under the provisions of section 6 of the 
act The register declined to grant the mo- 
tion of the bankrupt to adjourn the question 
into court, inasmuch as there was no issue 
joined, and decided that the proper course un- 
der the law, if the bankrupt questioned the 
right to make the order for examination be- 
fore the warrant was returned, and desired 
to take the opinion of the judge thereon, was 
to do so by a certificate of the register under 
the provisions of section 6 of the act The or- 
der requires the examination to take place on 
the 9th of October. The bankrupt objected 
to the action of the register, and requested 
four questions to be certified to the judge, 
which has accordingly been done by the reg- 
ister. ° 

1. Whether the matter of granting the mo- 
tion for an order for examination should not 
have been adjourned into covu:t for the deci- 
sion of the judge; and whether, after the 
bankrupt had tendered his points at issue, the 
register did not err in granting said motion, 
and in refusing to adjourn the sameinto court 
for the decision of the judge? 

As regards this question, the register states 
that- he thinks that it was not necessary to 
adjourn the matter into court— Firstly, be- 
cause issue was not joined between the par- 
ties; secondly, because section 6 provides a 
sufficient, and the most usual way, to take 
the opinion of the judge on the point without 
suspending proceedings in the matter. The 
question of granting the motion for an order 
for examination ought to have been adjourned 
into court for the decision of the judge. The 
fourth section of the act requires that, "in all 
matters where an issue of fact or of law is 
raised and contested by any party to the pro- 
ceedings" before the register, "it shall be his 
duty to cause the question or issue to be stat- 
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ed by the opposing parties ia writing, and he 
shall adjourn the same into court for decision 
by the judge." Now, the objection made by 
the bankrupt, before the register, to the 
granting of the order for examination, on the 
ground that the order could not be made be- 
fore the first meeting of creditors, raised an 
issue of law, which was contested. That is- 
sue it was the duty of the register to adjourn 
into court for decision by the judge. Instead 
of doing so, he granted the motion, and thus 
decided the issue of law himself. But the 
bankrupt, after raising the issue of law, ap- 
pears to have argued it and submitted it foj 
decision to the register, without requesting 
the register to adjourn it into court, and with- 
out objecting to its decision by the register. 
The granting by the register of the motion of 
the creditor disposed of the question, and, af- 
ter that, there was no issue or question to be 
adjourned. It is the duty of the register to 
adjourn an issue of law into court without 
any request to that effect by a contesting par- 
ty. But still such adjournment is a proceed- 
ing which a contesting party may waive, 
and, where he does waive it, by submitting 
the decision of the issue to the register, he 
cannot, after finding that the question is de- 
cided against him by the register, then ask to 
have it adjourned into court. If, instead of 
virtually requesting the register to decide the 
issue, by arguing the question and awaiting 
the register's decision, the bankrupt had, on 
raising the issue, requested the register to ad- 
journ it into court, the case would have pre- 
sented a different aspect But as it was, the 
tendering by the bankrupt of his points after 
the decision, imposed upon the register no ob- 
ligation to adjourn them into coiu:t. 

2. Whether, under the banki-upt law, Tup- 
per & Beattie are creditors who have proved 
their claim, so as to entitle them to make the 
motion? 

In regard to this question the register 
states, that he considers Tupper & Beattie to 
be creditors who have proved their claim, 
they having fulfilled all the requirements of 
the law, and there being no restriction as to 
the time when the claim may be proved, after 
proceedings are commenced; that the first 
meeting of creditors is for the choice of an as- 
signee by those who have proved their claims; 
that he can see no reason why creditors 
should wait untU the return day of the war- 
rant to make their proofs; that the debt 
which exists is the basis of the right to ap- 
pear as creditor; and that creditors should be 
allowed to judge for themselves as to when 
Ihey will take advantage of the law and ap- 
pear. I concur with the register in these 
views. The creditors in this case, having 
proved their claim, had a right to make the 
motion. 

3. Whether, before the day appointed for 
the first meeting of the creditors, a creditor 
can, under the act, prove his claim and so be- 
come a party to the proceedings in bankrupt- 
cy, as to be entitled to an order for the exam- 



ination of the bankrupt under the twenty- 
sixth section of the act? 

In regard to this question the register states 
that he thinks that, when once a creditor has 
proved his claim, he has, unless the same be 
questioned, full right under the law, and may 
at any time call for an examination of the 
bankrupt. The register is correct in this con- 
clusion. 

4. Whether, if, in the interval between the 
issuing of the warrant in bankruptcy and the 
day appointed for the first meeting of the 
creditors, and for proof of claims and choice 
of assignee, a deposition in proof of a claim 
against the bankrupt is filed, it is not the 
duty of the register to notify the bankrupt or 
his attorney before allowing the same, and 
entering it upon the list (form No. 13), so that 
objection to the proof thereof may be made, if 
any exist, under section 23 of the act? 

In regard to this question the register states, 
that he does not 'think that the bankrupt 
need be notified of the filing of claims prior to 
the first meeting of creditors; that it is a 
matter of no consequence to him whether 
creditors file them before or after; and that 
the bankrupt, having surrendered all his 
property for the benefit of all his creditors, 
could, with perfect propriety and honesty, 
leave all questions connected with his estate 
to them, without regard to what disposition is 
made of it. 

It is not the duty of the register to notify 
the bankrupt or his attorney, before the first 
meeting of the creditors, of the filing of such 
depositions in proof of daims as may be filed 
before such first meeting. Notwithstanding 
the filing of such a deposition before such 
first meeting, and the entering of the claim on 
a list (form No. 13), the register may still, at 
such first meeting, under section 23, postpone 
the proof of the claim and exclude the cred- 
itor from voting in the choice of an assignee. 
The court has, under section 22, full control, 
at air times, of all debts and all proofs of 
debts, even after the depositions in proof have 
been filed; and the bankrupt can, at the first 
meeting of creditors, object, under section 23, 
to the validity of and the right to prove any 
debt, no matter whether the deposition in 
proof thereof is filed at such first meeting or 
was filed previously. 

[NOTE. The bankruptcy of Charles G-. Pat- 
terson was again before the court upon certifi- 
cate from the register in several cases, tipon 
the question of the power of the register to de- 
cide upon validity of objections to questions put 
to the bankrupt on examination (Case No. 10,- 
818); upon the ruling of the register in declin- 
ing to adjourn certain questions into court, and 
as to the admissibility of the questions, also 
upon the right of bankrupt during liis examina- 
tion to consult counsel (Id. 10,8l5); as to the 
right of the bankrupt to refuse to answer cer- 
tain questions the answer to which might sub- 
ject him to criminal prosecution (Id. 10,816); as 
to his right to refuse to answer the same ques- 
tions put in a changed form (Id. 10,820). The 
case is last reported as heard upon the right of 
the bankrupt to claim exemption from arrest by 
state authorities upon an execution issued upon 
a judgment obtained by default upon a com- 
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plaint charging fraud in the contracting of the 
debt on account of which suit was brought. 
Id. 10,817.] ^^^^^ 

Case 3Sro. 10,815. 

In re PATTERSON. 

[1 Ben. 508: i 1 N. B. B. 125, 150; Bantr. 
Beg. Supp. 27, S3; 6 Int. Bev. Bee 157.] 

District Court, S. D. New York. Oct 30, 1867. 

Bakkrdptot— Commencement of Procebdikgs— 

" Time to Which the Assigkment Relates— ad- 

joDiOATios — Amendment of Petition oe 

SoHEDUi-ES — Right to Consult Counsel on 

Examination. 

1. When a petition in bankruptcy is filed, 
-which is followed by an adjudication of bank- 
ruptcy, the time of the filing of the petition is 
the commencement of proceedings in bankruptcy, 
[and the assignment, when made, relates to 
that date. „ 

[Cited in Be Levy, Case No. 8,296; Be Bosen- 
field. Id. 12,059; Be Crawford, Id. 3^363; 
Be Hennocksburgh, Id. 6,367; Be Litchfield, 
Id. 8,385.] 

2. The fact that amendments to the petition or 
the schedules attached are afterwards, by order 
of the register, filed before the adjudication, 
does not afEect the date to which the assignment 
relates. 

3. If no adjudication in bankruptcy is made 
upon a petition, no proceedings are commenced, 
so as to affect the titie to the debtor's property, 
or to give a creditor any right against the debt- 
jor as a bankrupt, or against his property, except 
such as are provided by section forty. 

4. The words "may be issued," in section thir- 
ty-eight of the bankruptcy act [of 1867; 14 Stat. 
.535], are to be read, "shall be issued." 

5. The adjudication of bankruptcy in a vol- 
untary case ought not to be postponed until the 
register has, in accordance with general order 
No. 7 and rule 4 of this court, certified the peti- 
tion and schedules to be correct. 

6. The words "adjudication of bankruptcy," 
in sections fourteen and nineteen of the act, 
mean the commencement of the proceedings, 
according to section thirty-eight. 

7. The register is the proper judge of the pro- 
priety of allowing a bankrupt, who is under ex- 
amination, tiie privilege of consulting with his 
counsel, provided that such consultation does 
not cause delay in the proceedings; and the 
jcourt will not interfere with the exercise of such 
discretion, in ordinary cases. 

[Cited in Be Judson, Case No. 7,562; Be 
Collins, Id. 3,008.] 

[In the matter of Charles G. Patterson, a 
bankrupt.] 

B. Sanford, for bankrupt 
Benedict & Benedict, for creditors. 

BLATCHFOBD, District Judge. This is a 
.special case stated for the opinion of the 
court in this matter under section sis of the 
.act. It is signed by the attorneys for the 
bankrupt, and the attorneys for Tapper & 
Beattie, creditors, who have proved their 
.debt; and it is certified by the register, un- 
der general order No. 11, to contain ques- 
tions raised before Mm in the proceedings in 
this matter. 



1 [Reported by Bobert D. Benedict, Esq., and 
Jiere reprinted by permission.] 
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The examination of the bankrupt was pro- 
ceeding before the register, and the bank- 
rupt testified that he received a sum of 
§5,000 about the 25th of August, 1867, which 
he then borrowed from one Charles Kirby, 
and which he had not repaid. Thereupon 
the creditors asked him this question: 
"Where is it?" The question was objected 
to by the bankrupt, and the register over- 
ruled the objection. The bankrupt answered: 
"It has been mostiy spent— used." He was 
then asked: "How much of it has been 
spent?" To this question the bankrupt ob- 
jected, on the ground that, as matter of law, 
the examining creditors had no right to in- 
quire of the bankrupt as to any property in 
his possession, which was acquired after the 
commencement of the proceedings in bank- 
ruptcy under which his 6:^mination was 
had, and that, if they had that right, it was 
exhausted by previous interrogatories put 
and answered. The bankrupt then requested ^ 
the register to adjourn the question into ' 
court, as an issue of law, to be decided by 
the judge, under section four of the act The 
register declined to adjourn the question 
into court, and -decided that the question 
should be answered. It is agreed that the 
records and files in the case are a part of the 
special case. It is also agreed that the fol- 
lowing questions are presented to the court: 
(1.) Was the register correct in declining to 
adjom"n the question into court as an issue 
of law? (2.) Were the questions above set 
forth admissible? 

For the reasons set forth in my decision 
made herewith, in the matter of Samuel M. 
Levy and Mark Levy, I hold that the regis- 
ter was correct in declining to adjourn the 
question into court as an issue of law. 

A decision on the second question present- 
ed by the special case involves a decision as 
to the time when the line is to be drawn, 
between property which does, and property 
which does not, pass to the assignee in bank- 
ruptcy. 

In the present ease, the chronology of the 
case is as follows: On the 25th of June, 
1867, a petition, with schedules, was filed. 
On the 27th of June the register examined 
the same and found them deficient Pro- 
ceedings were adjourned from time to time 
until the 8th of August on which day the 
register, on the application of the petitioner, 
duly verified, made an order that he have 
leave to file amended schedules, A and B, to 
his petition, by filing and substituting new 
and complete schedules. On the 19th of Au- 
gust new and complete schedules, A and B, 
comprising the whole eleven of the sheets 
composing schedules A and B in form No. 1, 
were filed, accompanied by oaths to the new 
schedules; but no new petition was filed, 
nor any amendment to the petition. On the 
6th of September the register examined the 
substituted schedules, and certified the same 
to be incorrect in form and deficient On 
the 10th of September, the register made an 
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order giving leave to tlie petitioner to file 
amendments to Ms substituted seliedules. 
On the 11th of September, the petitioner filed 
an amendment to schedule A, No. 2, and one 
to schedule A, No. 3, duly verified. On the 
12th of September, the register examined 
the petition and schedules, and certified the 
same, as amended, to be correct, and made 
adjudication of bankruptcy, and granted a 
certificate of protection. On the 13th of 
September, the register issued a warrant to 
the marshal, returnable October 23d. On the 
23d of September, the proof of debt by Tup- 
per & Beattie for $7,952.66 was received and 
filed by the register. On the 2oth of Septem- 
ber the register, on the application of Tup- 
per & Beattie, made an order, returnable 
October 9th, for the examination of the bank- 
rupt. This order fell through for want of 
service, and another order was made, return- 
able October 15th, under which the bankrupt 
attended before the register on that day, 
and his examination has proceeded. 

It thus appears that the petition was filed 
on the 2oth of June, the money inquired 
about was borrowed and received by the 
bankrupt on the 2oth of August, and the ad- 
judication of bankruptcy was made on the 
12th of September. An assignee was elected 
by the creditors on the 23d of October, at 
their first meeting, and his choice has been 
approved by the register and the judge, and 
he has accepted the trust. 

It is insisted by the creditors that every- 
thing which was the property of the bank- 
rupt on the 12th of September, at the time 
the adjudication of bankruptcy was made, 
passed to the assignee when he was appoint- 
ed; and it is contended by the bankrupt that 
nothing passed to the assignee which be- 
came the property of the bankrupt after the 
25th of June, when his petition was filed. 
If the latter view is the correct one, the 
questions in regard to the ?5,000 were im- 
proper. If the former view is the correct 
one, the questions were proper. The whole 
subject has been orally argued before me by 
the counsel for the respective parties. 

The fourteenth section of the act provides, 
that the assignment to be executed to the as- 
signee shall "assign and convey to the as- 
signee all the estate, real and personal, of the 
bankrupt, with all his deeds, books, and pa- 
pers relating thereto, and such assignment 
shall relate back to the commencement of said 
proceedings Ln bankruptcy, and thereupon, by 
operation of law, the title to all such property 
and estate, both real and personal, shaU vest 
in said assignee." The intent and purport of 
this provision is, that the property which was 
the property of the bankrupt at the time of 
the commencement of the proceedings in 
bankruptcy, and no other property, shall v^t 
in the assignee, and shall vest in him as of 
the time of the commencement of such pro- 
ceedings, no matter when the assignment to 
the assignee is actually executed. It does not 
mean that the property which is the property 



of the bankrupt at the time the assignment is 
executed, and also the property which was 
his property at the time of the commencement 
of the proceedings, shall pass to the assignee. 
The whole clause must be read together, and, 
so read, the words "all the estate, real and 
personal, of the bankrupt" do not mean all 
that which is his estate at the time the as- 
signment is executed, but they only mean all 
that which was his estate at the time of the 
commencement of the proceedings in bank- 
ruptcy. So, also, form No. 18, the form of 
the assignment, construed in connection with 
the statute, and purporting on its face, as it 
does, to be made by virtue of the authority 
conferred by the fourteenth section of the act, 
conveys to the assignee only the property 
which was the property of the bankrupt at 
the time of the commencement of the proceed- 
ings in bankruptcy, and the blanks in it for 
a date are to be filled with the date of the 
day of the commencement of such proceed- 
ings. The word "is," in that form, before 
the word "possessed," is probably a misprint. 
The form is evidentiy copied almost verbatim 
from the form of assignment used under the 
Massachusetts insolvent law, and in that form 
the word "was" is used, and not "is," before 
the word "possessed." 

This brings up the question. What is the 
time of the commencement of proceedings in 
bankruptcy? The thirty-eighth section of the 
act undertakes to determine this. It provides, 
"that the filing of a petition for adjudication 
in bankruptcy, either by a debtor in his own 
behalf, or by any creditor against a debtor, 
upon which an order may be issued by the 
court or by a register in the manner provided 
in section four, shall be deemed and taken to 
be the commencement of proceedings in bank- 
ruptcy under this act." The order referred 
to in this provision must be one which can 
be issued by the court, and which can be also 
issued by a register, provided power is given 
to the register by section four to issue it; and 
it evidentiy must be the earliest order which 
can be so issued, and it must be an order 
which is common to voluntary and involun- 
tary cases. It cannot mean the order of ref- 
erence to a register, form No. 4, for that is 
confined to voluntary cases, and can never be 
made by the register, and there is no cor- 
responding order in involuntary cases. It 
must mean the order adjudicating the debtor 
to be a bankrupt. This order, in voluntary 
cases, is form No. 5, and it is called an order, 
in a note to that form. It may be made by 
the court, and it may also be made by the 
register under section four. In involuntary 
cases this order is form No. 58, and is caUed 
an order on the face of it It is called, in 
section forty-two, an "order of adjudication 
of bankruptcy." It can be made by the com-t, 
but it cannot be made by a register, because 
section four of the act, as interpreted by gen- 
eral order No. 5, does not authorize a register 
to make it The order of adjudication is the 
earliest order which answers the requirements- 
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of the statute. Besides, the gooa sense of 
the proYision harmonizes -with this view. 
Striking out the words "either by a debtor in 
Ms own Dehalf, or by any creditor against a 
debtor," the provision reads, that "the filing 
of a petition for adjudication in bankruptcy, 
upon which an order may be issued by the 
court or by a register, &c." The words "for 
adjudication in banliruptcy" are to be under- 
stood after the word "order," in like manner 
as they are found after the word "petition." 
The petition is filed for an adjudication. The 
order for an adjudication follows the filing 
of such a petition. 

The next question is, as to what is the 
meaning of the words, "may be issued." The 
word "may" must here be interpreted to mean 
"shall." The filing of a petition, upon which 
an order of adjudication shall be issued, 
whether in a voluntary case or in an involun- 
tary case, is the commencement of proceed- 
ings in bankruptcy. Unless the order of ad- 
judication is made, the filing of the petition is 
not the commencement of proceedings. In a 
voluntary case, the petition may be filed, and, 
before the adjudication is made, the debtor 
may, for good reasons, have the proceedings 
stayed by the court, and they may never be 
resumed. In suCh case, no title of the debtor 
to any property can be affected, nor can any 
creditor acquire any rights, under the pro- 
ceedings, for no proceedings will, in a legal 
sense, have been commenced. So, in an in- 
voluntary case, if, under section forty-one, on 
the return of the order to show cause, the al- 
legations of the petition are not proved, no 
order of adjudication is made, and no pro- 
ceedings have, in a legal sense, been com- 
menced, so as to affect the title to the debt- 
or's property, or to give any creditor any 
rights against the debtor as a banlanipt, or 
against his property, except the pm-ely pro- 
visional rights and remedies provided by sec- 
tion forty. It requires, therefore, an order of 
adjudication to make the filing of a petition of 
any avail as a commencement of proceedings. 
But, when the order of adjudication is made, 
then the filing of the petition is the commence- 
ment of proceedings. By virtue of the mak- 
ing of the order of adjudication, the filing of 
the petition becomes the commencement of 
proceedings. The maldng of the order of 
adjudication relates back and gives an ef- 
fect to the filing of the petition which it could 
not previously have, and that effect is, that 
the proceedings are to be considered as having 
been commenced when the petition was filed. 
What is the petition, and what is its filing? 
By section eleven, the petition, in a voluntary 
case, is to contain certain averments, and is 
to have aimexed to it a sworn schedule of 
debts and a sworn inventory of property; and 
it is declared that, if the debtor applies by 
such a petition, with such a schedule and such 
an inventory annexed, "the filing of such pe- 
tition shall be an act of bankruptcy, and such 
petitioner shall be adjudged a bankrupt." In 
an involuntary case, by section thirty-nine, a 
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petition by a creditor is provided for, and, by 
section forty, it is provided that, on the filing 
of the petition, an order shall be made for the 
debtor to show cause why the prayer of the 
petition should not be granted. No provision 
is made by the act for the filing of more than 
one petition by the same debtor or the same 
creditor, in the same matter, or for more than 
one filing of such petition. The forty-second 
section provides that the order of adjudica- 
tion of bankruptcy, in an involuntary case, 
shall require the bankrupt to 'give to the mar- 
shal a scbedule of his creditors, and an inven- 
tory of his estate, in the form, and verified in 
the manner, required of a petitioning debtor. 
The twenty-sixth section provides, that the 
bankrupt shall "be at liberty, from time to 
time, upon oath, to amend and correct his 
scnedule of creditors and property, so that the 
same shall conform to the facts." General 
order No. 7 provides, that "the court may al- 
low amendments to be made in the petition 
and schedules upon the application of the pe- 
titioner, upon proper cause shown, at any 
time prior to the discharge of the bankrupt," 
and general order No. 33 provides specially 
for the mode of making amendments to the 
- schedules, annexed to the debtor's petition. 
All these provisions serve to show that the 
petition is filed once for all in any case; that, 
if it is amended, sucb amendment does not 
alter the date of its filing, or postpone the 
effective vigor of such filing to the time the 
amendment to it is filed; that the amending 
of the schedules does not affect or postpone 
the time of the filing of the petition; and that 
any petition or schedule that is amended is 
merely amended, leaving the original that is 
amended still to stand, so far as the question 
of jurisdiction or commencement of proceed- 
ings is concerned, in regard to the time when 
it was filed, as if it were not amended. 

This being so, section eleven declares, that 
the filing of the petition "shall be an act of 
bankruptcy, and such petitioner shall be ad- 
judged a bankrupt." When such a volun- 
tary petitioner as the eleventh section speci- 
fies declares, by petition to the proper court, 
his inability to pay his debts in full, and his 
willingness to surrender all his estate and 
effects for the benefit of his creditors, and his 
desire to obtain the benefit of the act, and an- 
nexes to his petition what purports to be the 
verified schedule and inventory required by 
the eleventh section, the filing of his petition 
is an act of bankruptcy, and he has a right 
" to be adjudged a bankrupt immediately upon 
the filing of the petition, even though his peti- 
tion and schedules may require amendment, 
and may afterwards be allowed to be amend- 
ed. The adjudication of bankruptcy, in a 
voluntary case, ought not to be postponed un- 
til, under general order No. 7 and rule 4 of 
this court, the register has examined the peti- 
tion and schedules, and certified them to be 
correct in form. In the present case, that 
practice seems to have been pursued, for the 
petition was filed on the 25th of June, and the 
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adjudication of bankruptcy was postponed 
until the 12tli of September, in order to allow 
the schedules to be made correct in form. No 
amendment was made to the petition. 

The forms for orders of adjudication sup- 
port this view. Form No. 5, for a volun- 
tary case, states that the register finds that 
the debtor "has become a bankrupt." and 
that the register thereby declares and ad- 
Judges him a bankrupt accordingly. He 
does not become a bankrupt by the adjudi- 
cation, but he becomes one by the filing of 
the petition, provided the adjudication is 
afterwards made. The adjudication is 
merely a certificate or order, made by an 
authorized officer, to the effect that the pe- 
titioner became a bankrupt fey the filing of 
his petition. Hence, in the title of the mat- 
ter, in form No. 5, the date of the filing of 
the petition is set forth, and the adjudica- 
tion is, in effect, a finding or order by the 
register that the petitioner became a bank- 
rupt when his petition was filed, and that 
he is declared and adjudged to be such 
bankrupt So, in an involuntary ease, the 
adjudication, form No. 5S, adjudges that 
the debtor became bankrupt before the fil- 
ing of the petition, and, therefore, declares 
and adjudges him a bankrupt accordingly. 
In a voluntary case, he becomes a bankrupt 
when he files his petition. In an involun- 
tary case, he becomes a bankrupt before 
the petition is filed against him. In the 
former case, the filing of the petition is the 
act of bankruptcy. In the latter case, 
some a<it committed before the filing of the 
creditor's petition was the act of bank- 
ruptcy. But, in both cases, the adjudica- 
tion is nothing but a judicial finding of the 
fact, that the act of bankruptcy was com- 
mitted at some period prior tp the time the 
adjudication is made. When this finding 
is made, then it is legally adjudged, in the 
voluntary case, that the proceedings were 
commenced when the debtor's petition was 
filed, which filing was itself the act of bank- 
ruptcy; and, in the involuntary case, that 
the proceedings were commenced when the 
creditor's petition was filed, and not before, 
although the act of bankruptcy was commit- 
ted before the filing of such petition. 

There is nothing in general order No. 7, or 
in rule 4 of this court, that requires the reg- 
ister to certify the correctness of the peti- 
tion and schedules before he makes adjudi- 
cation of bankruptcy. Rule 4 of this court 
only requires the register to certify such 
correctness before he issues a warrant to 
the marshal. 

The construction I have given' to the act 
makes all its provisions harmonious. The 
expression "adjudication of bankruptcy," 
where it occurs in section fourteen, means a 
Judicial finding that the party became a 
bankrupt either by the filing of a debtor's 
petition or before the filing of a creditor's 
petition. Thus, the provision, in section 
fourteen, that all the property, rights, «S:c., 



of the bankrupt "shall, in virtue of the ad- 
judication of bankruptcy and the appoint- 
ment of the assignee, be at once vested in 
such assignee," means, that such propei'ty, 
rights, &e., shall, in virtue of the finding 
that -file bankrupt had previously become a 
bankrupt and the appointment of the as- 
signee, be at once vested in the assignee; 
but they vest as of the time of the filing of 
the i>etltion. The expression, "time of the 
adjudication of bankruptcy," in sections 
fourteen and nineteen, means the time 
when, by the adjudication, the proceedings 
in bankruptcy were commenced according 
to section thirty-eight. Thus, under section 
fourteen, the assignee is to be substituted 
for the bankrupt, in suits "pending at the 
time of the adjudication of bankruptcy," 
that is, pending at the time the proceedings 
were commenced, according to section thir- 
ty-eight Section sixteen provides, that if, 
"at the time of the commencement of the 
proceedings in bankruptcy," an action is 
pending by the debtor for anything which 
ought to pass to the assignee, the latter 
may be admitted to prosecute it in his own 
name. Section nineteen, in saying that "all 
debts due and payable from the bankrupt 
at the time of the adjudication of bank- 
ruptcy, and an debts then existing but not 
payable until a future day," "may be 
proved against the estate of the bankrupt," 
means, that all debts due and payable at 
the time of the commencement of the pro- 
ceedings, as above defined, may be proved. 
The same section afterwards provides, that 
any person liable as bail, &e., for the bank- 
rupt, who shall have paid the debt, shall be 
entitled to prove such debt, "although such 
payments shall have been made after the 
proceedings in bankruptcy were com- 
menced." This implies clearly that but for 
this provision, inasmuch as the payments 
were not made till after the proceedings 
were commenced, the claim, not being a 
debt when the proceedings were com- 
menced, could not be proved, and shows 
that, under the previous part of the section, 
a debt to be provable must be due, or must 
exist as a debt; and not as a mere surety- 
ship, at the time the proceedings are com- 
menced; for. If the payments were made 
after the commencement of the proceedings 
and before the making of the adjudication, 
they could, under the previous part of the 
section, be proved as a debt, if that previous 
part means that debts which come into ex- 
istence as such as late as the making of the 
adjudication can be proved. 

We then come to the discharge. Section 
thirty-two gives the form of the discharge 
in hsec verba. It discharges the banki'upt 
from all provable debts which existed on 
the day (naming it) on which the petition 
for adjudication was filed by or against him, 
excepting such debts. If any, as are except- 
ed by the act from the operation of a dis- 
charge. The language of the discharge is 
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too plain for comment. There Is but one 
petition, in judgment of law, in a given 
ease, and but one filing of it. 

This makes a harmonious system. When 
an adjudication of bankruptcy is made, fol- 
lowing the filing of a petition, then it is ju- 
dicially established thai the proceedings in 
the case commenced when the petition was 
filed. The date of such filing then becomes 
the date from which the assignee takes all 
the property of the bankrupt which was his 
property at that date; but the assignee does 
not take anything which became the proper- 
ty of the bankrupt after that date. Such 
date also becomes the date at which a debt 
must be due or exist, in order to be prova- 
ble, subject to the special provisions of sec- 
tion nineteen in regard to contingent liabil- 
ities. Such date also becomes the date at 
which provable debts must have existed,- in 
order to be discharged by the discharge. 
In other words, the date of the filing of the 
petition by or against a debtor is the date 
at which, if an adjudication of bankruptcy 
follows, the old order of things passes 
away and a new leaf is turned over. Any 
other construction would work injustice 
either to the bankrupt or to his creditors. 
As he can be discharged only from debts 
which existed on the day the petition was 
filed, it would be wrong to give to the credi- 
tors holding those debts property acguired 
by him after that day, and thus take it 
away from the bankrupt, or from creditors 
whose debts, because not in existence on 
that day, cannot be proved against him un- 
der his bankruptcy. 

It follows, therefore, that, in the present 
case, nothing passed to the assignee which 
became the property of the bankrupt after 
the 25th of June, and that the questions in 
regard to the §5,000 were improper if tiiat 
money was not the property of the bank- 
rupt when "his petition was filed. 

On the further examination of the bank- 
rupt, he requested of the register the privi- 
lege of consulting his counsel as to his an- 
swers to interrogatories. 
[By JAMES F. DWIGHT, Register: 
[Pacts: The bankrupt being iznder exam- 
ination by virtue of an order duly issued, 
and being present with his counsel, Mr. B. 
Sanford, before the register, comes now and 
files the following question: "In the Mat- 
ter of O. G. Patterson, a isankrupt. Before 
Mr. Register Dwight, before whom said 
matter is pending, and upon ' examination 
had under an order for examination un- 
der the 26th section of the law [of 1867 
(14 Stat. 529)]- And now comes the above 
named bankrupt, and being under an exam- 
ination under an order duly issued and 
served therefor, and said examination being 
had by written interrogatories and answers 
taken down by the register sitting in the 
case, and respectfully requests that he may 
be permitted to consult his counsel, Mr. B. 
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Sanford, in relation to his answers to such 
interrogatories as may be proposed to him, 
before answering the same, and to avail of 
the assistance of his said counsel in draw- 
ing his answers to such questions or inter- 
rogatories as may be proposed to him in the 
course of his said examination. 0. G. Pat- 
terson, by His Attorney, B. Sanford." 

[And the register allows the request, to 
which Mr. Benedict, on behalf of Tupper & 
Beattie, objects, and requests that the ques- 
tion may be certified to the judge for his 
decision thereon. 

[In my opinion the bankrupt should have 
the privilege of eonsidting with his counsel, 
while under examination, provided that 
such consultation does not cause delay in 
the proceedings; which above facts and 
questions raised are respectfully submitted 
to his honor the judge, for his decision.] 2 

(Oct 31, 1867.) 
BLATOHFORD, District Judge. Within 
the limits stated by the register, that is, 
to the extent of allowing to the bankrupt 
the privilege of consulting with his counsel 
while 'under examination, provided that 
such consultation does not cause delay in 
the proceedings, the register is the proper 
judge of the propriety of allowing to the 
bankrupt such privilege, and the court will 
not interfere with the exercise of such dis- 
cretion, in ordinary cases. 
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In re PATTERSON. 

a Ben. 544; 1 1 N. B. R. 152; Bankr. Reg. Supp. 
33; 6 Int. Rev. Rec. 166.] 

District Court, S. D. New York. Nov. 2, 1867. 
Bankruptcy— Examination op Bankrdpt— Gam 

ISG. 

A bankrupt under examination, in October, 
1867, in proceedings commenced in June, loo^» 
having stated what amount of property he had 
a year before that time, was asked "Have you 
lost any part of it in gammg?" Bda, that the 
question, being broad enough to cover the time 
subsequent to the commencement of his proceed- 
ings in bankruptcy, was improper, as calling on 
him for an answer which might sub3ect him to 
punishment for a criminal offence, under section 
44 of the bankruptcy act [of 1867 (14 Stat 539)]. 

[In this case the register certifies the fol- 
lowing question: Under an order of exam- 
ination had in the ease, the bankrupt 
[Charles G. Patterson] was present before 
the register on the 30th day of October, and 
was being examined by Mr. Robert D. Bene- 
dict, attorney for Tupper & Beattie, cred- 
itors. The following questions were asked 
and answered as follows by the bankrupt: 
"Question 126. How much property had you 
a year ago? Answer. I probably had what 
cost me $100,000, in real and personal prop- 

2 [From 1 N. B. R. 150.] 
1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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erty, subject, perhaps, to liens of yarious 
kinds, to half that amount Question 127- 
Have you lost any part of that in gaming? 
(Objected to by the bankrupt as incompetent 
and irrelevant)" The register overruled 
the objection and allowed the question, and 
thereupon the bankrupt, under insti-uetion 
of counsel, refuses to answer until ordered 
so to do by the court; and the question and 
matter is referred to his honor the judge, 
under the provisions of section T of the 
bankrupt act The register further certi- 
fies that proceedings in this matter were 
commenced on the 2oth of June, 1867, and 
that adjudication of bankruptcy was made 
after the schedules were amended by the pe- 
titioner on the 12th day of September fol- 
lowing.] 2 
By JAMES P. DWIGHT, Register: 
n think that the bankrupt is compellable 
to answer the question which he has refus- 
ed,— No. 127. The law, in section 26, gives 
to creditors the fullest rights in the exami- 
nation of bankrupts, using the words "upon 
all matters relating to the disposal or con- 
dition of his property," and "to all other 
matters concerning his property and estate 
and the due settlement thereof according to 
law." Section 29 says that "no discharge 
shall be granted, or if granted shall be val- 
id, if the bankrupt * * ♦ has made any 
fraudulent gift * ♦ * of any part of his 
property, or has lost any part thereof in gam- 
ing." Section 44, In addition, provides for 
the punishment of the bankrupt, who after 
the commencement of proceedings shall 
spend any part of his property in gaming. 
[It seems to me that these creditors have a 
double interest in this question, and a dou- 
ble right Firstly, the interest and right to 
know if any of the bankrupt's property, 
which otherwise might go towards the liq- 
uidation of their claims, has been wasted or 
squandered by him, perhaps in some man- 
ner which would give the assignee the right 
to recover it back, thereby swelling the as- 
sets; and, secondly, of opposing the dis- 
charge of the bankrupt, and of punishing 
him if he has rendered himself liable under 
the 44th section. I do not see how the "due 
settlement according to law" of the bank- 
rupt's estate can be made unless all the facts 
concerning it are made patent 

^^^lieh statement of facts and opinions are 
respectfully certified and submitted to his hon- 
or the judge, for his decision and action.] 2 

BCATCHFORD, District Judge. The ques- 
tion, so far as it called on the banlsrupt to 
answer as to whether he had, since the com- 
mencement of the proceedings in bankrupt- 
cy, lost in gaming any portion of his- estate, 
was objectionable, as calling on him for an 
answer which might subject him to punish- 
ment for a criminal ofCence, under section 44 
of the bankruptcy act The question was 



[18 -Fed. Cas. page 1320] 

broad enough to cover the time subsequent 
to the commencement of the proceedings in 
bankruptcy, and was, therefore, improper. 

[NOTE. After the rendering of this decision 
tHe question was asked the bankrupt so as to 
exclude any gambling done since the commence- 
gent of ^e bankruptcy proceedings. See Case 

[For colljiteral proceedings in this litigation, 
see note to Case No. 10,814.] 



2 [From Bankr. Reg. Supp. 33.] 
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In re PATTERSON. 

[2 Ben. 155; 1 1 N. B. R. 307 (Quarto, 58); 15 
Pittsb. Leg. J, 241.] 

District Court S. D. New York. Feb. 17, 1868. 

Bakkruptct— Fkauddlent Debt— Judbmekt— 
Akrbst. 

1., Where a judgment by default was rendered 
agamst a bankrupt in a state court on a com- 
Dlamt which showed that the debt which the 
suit was brought to recover, was contracted by 
fraud, held, that the question, whether the debt 
represented by the judgment was created by the 
traud of the bankrupt was concluded bv the 
judgment * ^ 

^^^t%^ ^S Sazleton v. Valentine, Case No. 6,- 

^,665} ' ^^' ^'^^' ^^ ^^Sht, Id. 

2. Under the thirtr-third section of the bank- 
ruptcy act [of 1867 (14 Stat 533)], the judgment 
would not be affected by the discharge, any 
more than the debt which it represented. 

[Cited in Warner s. Cronkliite, Case No. 17,- 
180.] 

[Cited in Donald v. Kell, 111 Ind. 3, 11 N. E. 
783; Carit V. Williams, 74 Cal. 18G. 15 

^^^^^?L^^^^ ^' ^^^""^ 52 Iowa, 159, 2 
N. W. 1040.] 

3. The bankrupt therefore, was not exempt 
irom arrest on an execution issued on the judg- 
ment m question. 

On the 8th of November, 1866, one Shep- 
ard recovered a judgment against [Charles 
Gr. Patterson] the bankrupt, in the superior 
court of the city of New York, for $j>jlo.99, 
on his default for want of an answer, the 
summons and complaint in the action hav- 
ing been served on him personally, on the 
8th of May, 1866, in the city of New York. 
The complaint set forth that, on the 9th of 
April, 1S58, Shepard advanced to the bank- 
rupt §500, for the express purpose of buying 
and paying for some goods, to be shipped 
to another person, and the bankrupt receiv- 
ed that sum from Shepard in a fiduciary ca- 
pacity, as the agent of Shepard, to buy, pay 
for, and ship the goods, and agreed to collect 
the bill for the goods and refund the money 
to Shepard; and that the bankrupt did not 
use the money for that purpose, but fraudu- 
lently misapplied it and had never refund- 
ed it On the 2oth of June, 1867, the bank- 
rupt filed his petition in bankruptcy, and 
was adjudicated a bankrupt on the 12th of 
September, 1867. He now represented to 
the court that, on the 29th of January, 1868, 
Shepard issued to the sheriff of the city and 

1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 
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county of New York an execution on said 
judgment, commanding Mm to arrest the 
bankrupt and commit him to jail until he 
should pay the judgment or be discharged 
according to law, and that the execution 
was in the hands of the sheriff, and he was 
about to arrest the bankrupt on it On 
these facts, the bankrupt asked this court 
to enjoin the sheriff from arresting the 
bankrupt on the execution during the pend- 
ency of the proceedings in bankruptcy. 

Sandford, Le Baron & Porter, for bank- 
rupt. 
E. P. Shepard, for creditor. 

BLATOHFORD, District Judge. It is 
claimed, on the part of the bankrupt, that 
the judgment in question is a debt which 
will be discharged by a discharge under the 
act; that the original cause of action was 
merged in the judgment; that the judgment 
Is now the only debt; that it cannot be said, 
under section 33 of the act. that the debt 
was created by fraud, because the original 
claim, though created by fraud, was extin- 
guished by the judgment, and the fraud dis- 
appeared when the judgment was obtained; 
that the judgment alone, and not the claim 
created by fraud, is provable under the act; 
that, as the judgment is provable, a dis- 
charge will discharge it; that, therefore, 
the bankrupt is, by the last clause of section 
2tJ, exempt from arrest on the judgment dur- 
ing the pendency of the proceedings in 
bankruptcy; and that, under section 21, the 
court can enjoin an execution on the- judg- 
ment 

I cannot assent to these views. The ques- 
tion as to whether the debt which is repre- 
sented by the judgment was created by the 
fraud of the bankrupt I regard as conclud- 
ed by the judgment. It was recovered in a 
court of competent jurisdiction, on the per- 
sonal service of a complaint setting forth 
all the facts making up the fraud. The 
question is, therefore, res adjudicata, as be- 
tween th& parties to the judgment who are 
the same parties now before this court 

The only other question is, whether the 
debt is one excepted by section 33 of the 
act, from the operation of a discharge. 
That section provides, that "no debt created 
by the fraud or embezzlement of the bank- 
rupt^ or by his defalcation as a public oia- 
cer, or while acting in any fiduciary char- 
acter, shall be discharged under this act" 
It is claimed by the bankrupt that, the d(?bt 
in this case being in the shape of a judg- 
ment this court cannot, in applying the 
thirty-third section, go behind the judgment 
to see whether the claim on which the judg- 
ment was recovered was created by fraud; 
that the judgment, which is now the only 
debt, was created by the claim, and not by 
the fraud, and that, although the judgment 
was created by the claim and the claim by 
tlie fraud, yet the judgment was not created 



by the fraud. This view is unsound. 
Wherever the debi^ no matter whether it be 
in the shape of a judgment or in any other 
form, was created by fraud, had its root and 
origin in fraud, there it is not to be dischar- 
ged. To hold that the recovery of a judg- 
ment in an action where the gravamen of 
the complaint is fraud, condones that very 
fraud, by so merging the original claim, 
that the judgment cannot be said to be a 
debt created by the fraud set out in the 
complaint as the ground for recovering the 
judgment, would fritter away entirely the 
good sense and plain intention of the thirty- 
third section. The case of. Bangs v. Watson, 
9 Gray, 211, cited to sustain this view, does 
not, in my judgment support it and I have 
been referred to no case which leads to any 
such conclusion. 

The debt, ia this ease, not being one to be 
affected by a discharge, the bankrupt is not 
exempt from arrest upon it, and the applica- 
tion is denied. 

[For eollataral proceedings in this litigation, 
see note to Case No. 10,814.1 



Case No, 10,818. 

•In re PATTERSON. 

[1 N. B. R. 147; i Bankr. Reg. Supp. 32.] 

District Court S. D. New York. Oct 30, 1867. 

Bankroptct — EsAMiSATioK OP Baskropt — Ob- 
jections TO QcESTioNs— Who mat Overrule. 

Where questions were put to bankrupt on his 
examination touching lie acquirement of certain 
moneys, to which bankrupt objected, and the 
register overruled his objection: Mdd, That the 
register had no power to decide on the validity of 
objections or on the admissibility of the ques- 
tions. 

[Cited in Re Graves, 24 Fed. 552.] 

By JAMES F. DWIGHT, Register: 
Facts: An order had been made for the 
examination of the bankrupt under oath, and 
he had attended before Mr. Register Ketch- 
um, acting in the absence of, and at the re- 
quest of Mr. Register Dwight, on the 15th, 
16th, and 19th of October, and had been ex- 
amined under oath. On the 19th of October 
the 48th interrogatory was (referring to a 
certain sum of money of §5,000 which the 
bankrupt had previously answered concern- 
ing): 4Sth Interrogatory. "Where is it?" 
Objected to by Mr. Sanford; allowed by the 
register, and Mr. Sanford excepted. Answer. 
"It has been mostly spent used." 49th In- 
terrogatory. "How much of it was spent?" 
Objected to as before, and because it is an 
inquiry about property which the "bankrupt 
has acquired since the commencement of 
these proceedings. Pending decision by the 
register, by agreement the hearing was ad- 
journed to October 24th, at 10 o'clock. On 
the 24th, as by adjournment appeared Mr. 
Sanford, attorney for the bankrupt, and Mr. 

1 [Reprinted from 1 N. B. R. 147, by permis- 
sion.] 
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Eobert Benedict, attorney for tlie creditors, 
Tapper & Beattie; and Mr, Sanford, for tlae 
bankrupt, who does not appear, presents and 
files tlie following written objection to in- 
terrogatories proposed on the 19th nunc pro 
tunc: "In the Matter of Charles G. Patter- 
son, a Bankrupt. Upon examination of 
bankrupt before Mr. Register Dwight, upon 
motion made under 26th section of the act 
[of 1867 (14 Stat. 529)]. To the 4Sth and 49th 
questions proposed to the bankrupt, he ob- 
jects, through B. Sanford, one of his attor- 
neys, for that in matter of law the examin- 
ing creditors had no right to inquire of the 
bankrupt as to any property in his possession 
and acquired after the commencement of 
the proceedings in bankruptcy under which 
the examination is had, or if they have any 
right, the same has been exhausted under 
the preceding interrogatories answered by 
the bankrupt B. Sanford, Attorney for 
Bankrupt,"— and requested the register to 
adjourn the question into court as an issue 
of law to be decided by the judge under sec- 
tion 4 of the act. And the register declined 
to adjourn the question into court, inasmuch 
as the court has directed in the Case of 
Levy, Bankrupt, that the examination of 
bankrupts shall proceed without delay till 
the same be finished. And the register over- 
rules the objection raised, without argument, 
and allows the questions. 

And Mr. Benedict requests the register to 
certify to the judge for his opinion, under 
the 6th section of the act, the following ques- 
tion: "I request the register to certify to 
the judge the question whether the objection 
raised by the counsel for the bankrupt to 
48th and 49th questions are valid, or wheth- 
er the register was correct in admitting 
those questions. B. L. Benedict, of Counsel 
for Creditors. October 24, 1867,"— which re- 
quest is hereby granted, and the above facts 
and questions are submitted to the decision 
of his honor the judge. 

In my opinion the creditor has the right to 
ask, and the bankrupt must answer the 48th 
and 49th questions, for the 26th section of 
the act^ by its general terms, clearly means, 
I think, to allow the fullest examination of 
the bankrupt And furthermore, it is my 
opinion that the direction of the court in the 
Case of Levy, covers all such examinations 
as this; and that objections to questions do 
not raise such points or issues of law as to 
entitle the register to adjourn the ease into 
court under the 4th section. If any objec- 
tion raised to a questioA should be considered 
an issue of law, justifying an adjournment 
under the 4th section, examinations might 
be prolonged interminably and the real ob- 
ject of the same defeated. 

BLATCHFORD, District Judge. It is im- 
possible in the foregoing statement to de- 
termine whether the objections raised by the 
counsel for the bankrupt- to the 48th and 
49th questions are valid, or whether the reg- 



ister was correct in admitting those ques- 
tions, for the reason that it does not appear 
whether the $5,000 inquired about was in 
fact property acquired by the bankrupt after 
the commencement of the proceedings. The 
register, however, would not in any event 
have power to decide on the validity of the 
objections or on the admissibility of the ques- 
tions. See decisions of this date in Case of 
Levy [Case No. 8,296], and in Case of Charles 
G. Patterson [Id. 10,815]. 

The clerk will certify this decision to the 
register, James F. Dwight, Esq. 

[For collateral proceedings in this litigation, 
see note to Case No. 10,814.] 



Case No. 10,819. 

In re PATTERSON. 
[See Case No. 10,815.] 



Case No. 10,880. 

In re PATTERSON. 

[1 N. B. R. 161; 1 Bankr. Reg. Supp. 35.] 

District Court, S. D. New York. Nov. 11, 1867, 

Bankruptcy — Examination of Bankbdpt — Ee- 

FDSAL OF BaNKKOPT TO ANSWER — CERTIFICATE. 

Where a question was put to the bankrupt un- 
der examination which he refused to answer, 
held, no decision could be given as to the ques- 
tion raised, because the certificate did not dis- 
close what interrogatories preceded the one 
which witness refused* to answer. 

By JAMES F. DWIGHT, Register: 
Facts: The bankrupt [Charles G. Patter- 
son] being duly under examination, was ask- 
ed this question by Mr. Benedict, counsel 
for the creditoi^, Tupper & Beattie: "Q. 12S. 
Have you since that time, a year ago, and 
before the commencement of these proceed- 
ings in bankruptcy, lost any part of your 
property in gaming? Answer. Under ad- 
vice of my counsel I decline answering the 
question, for the reason that so far as the 
question relates to time antecedent to the 
passage of the act [of 1867 (14 Stat 517)], 
the question Is incompetent, immaterial, and 
irrelevant, and not within the scope of the 
examination warranted under the twenty- 
sixth section of the act." And the register 
overruled the objection, and directed the 
question to be answered. And the bankrupt, 
under advice of his counsel, declined so to do 
until so ordered by the judge. Whereupon 
Mr. Benedict prayed that the question might 
be certified to the judge for his decision 
thereon. 

For the same reason set forth at length in 
the question certified to his honor the judge, 
on the 30th of October, I think the question 
a proper one, and that the bankrupt should 
be directed to answer it. [Case No. 10,816.] 
The decision of the judge on the question 

1 [Reprinted from 1 N. B. R. 161, by permis- 
sion.] 
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referred to, was to the effect that the former 
question covered time subsequent to pro- 
ceedings commenced by the bankrupt, and 
was therefore improper. I thinli that with 
the limitation of the question as put now, it 
should be ainswered as not controlled by. that 
decision. Which facts and opinion are re- 
spectfully submitted to his honor for his 
decision, with the remarl: that I think there 
is much in this case done by the bankrupt 
(shielding himself behind the advice of his 
counsel), that it is intended for delay only. 

BLATCHFORD, District Judge. It is im- 
possible for the court to decide as to the 
question raised, for the reason that the cer- 
tificate does not show what interrogatories 
preceded the one which the witness refused 
to answer. 

The clerk wiU certify this decision to the 
register, James F. Dwight, Esq. 

[For collateral proceedings in this litigation, 
see note to Case No. 10,814.] 



Case "No. 10,8S1. 

The PATTERSONl 
[See Case No. 10,795.] 



Case Ko. 10,822. 

PATTERSON v. ATHERTON. 

[3 McLean, 147.] i 

Circuit Court, D. Indiana. May Term, 1843. 

Notes— Assignment — Plea op Payment to As- 
signor— Pi<eai>ing AT La^w. 

1, A plea that the defendant paid the note to 
the assignor, before he had notice of the assign- 
ment, cannot be sustained against the assignee. 

2. The plea, should aver that the payment was 
made before the note was assigned, or before it 
was due. And so where the defendant alleges 
he paid ?500 to the assignor, before he had no- 
tice of the assignment. And the averment, that 
the balance was paid to the plaintiff is defective, 
as it does not appear that the plaintiS received 
it as such, in discbarge of the note. 

At law. 

OPINION OF THE COURT. This action 
is brought on a promissory note, given to 
Buekminster & Barally, at Philadelphia, for 
$1,073, on the 4th of March, 1836, payable in 
six months. The declaration alleges the note 
to have been assigned to the plaintiff before 
it became due. 

The defendant pleaded, that after the exe- 
cution of the note, and before he had notice 
of the assignment, and before the commence- 
ment of the suit, the defendant paid to the as- 
signor the amount of the note. He also plead- 
ed that before he had notice of the assign- 
ment, he paid to the assignor $500, and after 

1 [Renorted by Hon. John McLean, Circuit 
Justice.] 



the assignment, and before the commence- 
ment of the suit, he paid the residue to the 
plaintiff. 

To these pleas the plaintiff demurred. 

The demurrer must be sustained to both 
pleas. In the first place, it does not appear 
that the payment was made to the assignor, 
before the note was due, or before it was as- 
signed; and the second plea is defective, be- 
cause it does not appear that the sum of $500 
alleged to have been paid to the assignor, be- 
fore notice of the assignment, was in fact 
made before the assignment, or before the 
note was payable; and it does not appear that 
the balance due was accepted by the plaintiff, 
as such, in discharge of the note. 

There are other issues which require a jury. 



Case Xo. 10,823. 
PATTERSON v. BALL et aL 
[1 Cranch, C. C. 571.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1809. 

Costs— Taxation ok Lawybb's Pee— Bili. Dis- 
missed, 

If the plaintiffs -dismiss their bill because they 
are not competent to sue as executors in the 
District of Columbia, a lawyer's fee may be 
taxed against them. 

[Cited in Goodyear v. Sawyer, 17 Fed. 13.] 

Attachment in chancery. The defendants 
had by answer denied that the plaintiffs were 
executors in the District of Columbia. The 
plaintiffs thereupon dismissed their bilL 

[See Case No. 10825.] 

Mr. Swann, for plaintiffs. 
Mr. Youngs, for defendants. 

THE COURT was of opinion that a law- 
yer's fee should be taxed against the com- 
plainants, although they styled themselves 
executors. The defendants having denied 
that they were executors, have thrown the 
burden of proof on the plaintiffs. And by dis- 
missing their bill they have tacitly admitted 
that they were not competent to sue here as 
executors. See Law Va. November 19, 1792, 
p. 98, § 14. 



PATTERSON (BALL v.). See Cases Nos. 813 
and 814. 



Case Wo. 10,824. 

PATTERSON et al. v. The BELLE IDA. 

[Cited in Rogers v. The Reliance, Case No, 
12,019. Nowhere reported; opinion not now ae* 
cessible.] 



PATTERSON (BISPHAM v.). See Case No. 
1,441. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case "No. 10,835. 

PATTERSON v. BOWIE et aL 

[1 Cranch, O- O. 425.] i 

Circuit Court, District of Columbia. July 
Term, 1807. 

Ne Bsbat— Virginia Statute— To Restkain 
Garnishee. 

A ne eseat will not lie, under the laws of Vir- 
ginia, to restrain a garnishee from going out of 
the District of Columbia. 

Motion to discharge a ne exeat issued 
against Bowie, as garnishee of Ball. 

Mr. W. Herbert, Jr., for garnishee, Bowie, 
contended that the act of Vii'ginia of 26th of 
December, 1792, p. 115, provides for the case 
of restraining the garnishee from paying 
away the money, &e., by authorizing the court 
to require security, or by ordering the prop- 
erty to be given up to the plaintiff. A ne 
exeat does not lie against any but the prin- 
cipal debtor Mmself. 2 Har. Ch. Prac. 202- 
210. The affidavit is by Mr. Swann, who 
only swears that he believes the allegations 
of the bill to be true. 

Mr. Swann, contra, in support of the ne 
exeat The original bill expressly charges 
that Bowie was indebted to Ball in three hun- 
dred and fifty dollars. Originally the ne exeat 
was a high prerogative writ, and supposed to 
issue only by order of the crown. But after- 
wards it issued in favor of a creditor. Wher- 
ever there would otherwise be a failure of 
justice the court of chancery will award it. 
It is not merely confined to a debtor, but may 
be issued against a person who may become 
liable by reason of his having property in pos- 
session which the plaintiff can subject to the 
payment of his debt Jemingham v. Glass, 3 
Atk. 409; 2 Har. Oh. Prac. 207. If the court 
has a right to order the property to be deliv- 
ered over to the plaintiff, upon the return of 
the process, the court has a right and power 
to prevent its removal before return of pro- 
cess. By Act Va. Nov. 29, 1792, p. 67, 
§ 50, a judge out of court may grant a ne 
exeat, and by Act Jan. 23, 1798, p. 375, § 4, 
he may discharge it If the judge has not 
such a power, the attachment wiH be a mere 
notice to the garnishee to go out of the dis- 
trict with the effects. The aflBdavit is suffi- 
ciently certain; but if not, the answer of 
Bowie, supplies the defect, by not denying 
the allegation that he is indebted to the prin- 
cipal debtor, and by acknowledging that he 
had a vessel of Ball's in his possesion at the 
time of the service of the subpoena. This 
court decided, in Patterson v. M'Laughlin 
[Case No. 10,828], in December, 1806, that 
the ne exeat would lie against an adminis- 
trator. 

Mr. Youngs, in reply. 1. It will not lie 
against any but a debtor of the plaintiff. 

1 [Revorted by Hon. William Craneh, Chief 
Judge.] 



There is a difference between executors and 
garnishees. An executor is the only person 
against whom the plaintiff can recover. He is 
debtor to the amount of assets. The form of 
the writ shows that it must be a debt due 
from the defendant to the plaintiff. 2. The af- 
fidavit does not state positively a debt due 
from the principal debtor to the plaintiff nor 
from the garnishee to the debtor. 3, It is a 
personal writ; the garnishee cannot discharge 
the ne exeat by delivering up the property. 
There is no sum to guide as to the amount 
of security required, but the amount of the 
principal debt; the garnishee may not have 
any effects, or a very small sum. The garni- 
shee is in no fault; but a debtor is in 
fault, and therefore it is right his person 
should be secured. So an executor who is 
going away with the goods. The statute for 
attachments provides for the case, and must 
be pursued. No other mode can be taken. 
The court can only require security to re- 
strain the garnishees from paying away, &e. 
A judge out of court cannot make the order. 
The judge cannot give the marshal an alter- 
native to take the ne exeat bond or receive 
the goods. The mode of restraint prescribed 
by the act is an exclusion of all other modes. 
The affidavit of Mr. Swann goes only to his 
belief of three facts, namely, that another 
bill has been filed to attach, &c., that Bowie 
is indebted to Ball, and that Bowie is going 
out of the District of Columbia. Executors 
and administrators only are entitled to swear 
to their beUef. 

T TT"P. COURT (nem. con.) quashed the ne 
exeat with costs of the motion, and ordered 
the bond to be cancelled. 1st Because the 
affidavit was insufficient; and 2d. Because 
a ne exeat ought not to issue against a gar- 
nishee. 

FITZHUGH, Circuit Judge, contra, as to the 
2d ground, thinking there might be eases in 
which there would be a defect of justice if a 
ne exeat could not issue. 

[Subsequently the plaintiffs dismissed a chan- 
cery attachment, and the case was heard upon 
question of costs. Case No. 10,823.] 



Case Ifo. 10,836. 

PATTERSON v. CAMPBELL. 

[This is a state case, cited in Scott v. Hore, 
Case No. 12,535. Nowhere reported.] 



PATTERSON (CENTENNIAL BOARD OF 
FINANCE v.). See Case No. 2,545. 

PATTERSON (COMMERCIAL & FARM- 
ERS' BANK v.). See Case No. 3,056. 

PATTERSON (ELLIS v.). See Case No. 4,- 
405. 

PATTERSON (JOHNSON v.). See Case No. 
7,403. 
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Case JHo. 10,8S7. 

PATTERSON v. KINGSLAND. 

[S Blatchf. 278.]! 

Circuit Court, E. D. New York. March 15, 
1871. 

Waste— Removai. op Building prom Mortgaged 

Peemises — ^Injtuxction — ^Destbuction 

BT WisD— Damages. 

1. P., a mortgagee of real estate, sued K., to 
recover damages for the removal by K. from the 
mortgaged premises of a building which K. had 
erected thereon, by agreement with the owner 
of the premises, and had removed therefrom aft- 
er the execution of the mortgage. When K. 
had removed the building to some distance, P. 
obtained an injunction restraining the further 
removal.' The building was subsequently blown 
down by the wind: Held, that P. did not, by ob- 
taining such injunction, take control of the build- 
ing, so as to charge him with its value, as it then 
stood, or impose upon him the obligation to as- 
sume possession of it and replace it on the land. 

2. The building being one of such peculiar con- 
struction, and so located, as to have no market 
value, evidence as to its cost was relevant, not 
as evidence of its value, but to enable the jury 
to test the worth of the opinions of witnesses as 
to such value. 

[Cited in Kerngood v. Gusdorf, 5 D. C. 162.] 

This case came before the court 6n a 
motioii for a new trial, on the ground of 
misdirection by the court, and the admis- 
sion of Improper evidence. The action was 
in the nature of an action of waste, brought 
by [Henry G. Patterson] the owner of a 
mortgage on certain premises in Brooklyn, 
to recover the damages by him sustained by 
reason of the removal from the mortgaged 
premises of a, certain building -which had 
been erected thereon. It appeared in evi- 
dence, that the defendant [George A. Kings- 
land], who was a carpenter,* had constructed 
the building in question imder an agreement 
with the owner of the Jand, and that, after 
the execution of the mortgage to the plain- 
tiff, the defendant, without authority, took 
possession of the building and moved it offi 
the land. He had moved it as far as into 
the middle of Jackson avenue, when he was 
restrained by an injunction obtained by the 
plaintiff, in a suit commenced by him for the 
purpose in the state court Subsequently, 
the building was removed from the avenue 
to adjacent land, by some one, and there it 
was blown down by the wind. 

Upon the trial, the plaintiff offered in evi- 
dence the specifications under which the 
building was constructed, and, also, the de- 
fendant's own bill of the cost of its construc- 
tion, amounting to ?9,463, which evidence 
was objected to by the defendant. At the 
close of the evidence, the following requests 
to charge, among others, were made: (1.) 
That the plaintiff had failed to show that 
the mortgagor was insolvent; (2.) That, on 
the evidence, the plaintiff was entitled to 
recover nominal damages only, and that no 
damages were recoverable for any act of 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



the defendant after the building was remov- 
ed and placed upon Jackson avenue, when 
the defendant was stopped by an injunction 
in favor of the plaintiff, taking the control 
of the building from the defendant; (3.> 
That, in estimating the damages, the jury 
could consider only the evidence of the wit- 
nesses called to show the actual value of 
the building at the time of its removal. 
These requests were severally denied, and 
the court charged the jury, that on the evi- 
dence, the plaintiff was entitled ta recover any 
loss he had sustained by reason of the re- 
moval of the building from the land; that 
the evidence as to the foreclosure of the 
mortgage and the amount of the deficiency 
in the proceeds of the foreclosure sale, did 
not prove the amount of damage sustained 
by the plaintiff, but was only important ta 
fix the limit of the amount which the plain- 
tiff could claim; that, without going beyond 
that limit, the jury should give, as damages, 
the amount which the premises were shown 
by the evidence to have been depreciated in 
value by the removal of the buildmg; that 
the plaintiff was entitled to recover all the 
damages to the premises by the removal of 
the building, within the limit of the defi- 
ciency, notwithstanding the fact that the de- 
fendant was stopped by an injimetion when 
.the building was in Jackson avenue; that 
the cost of the building did not show its 
value, and was not the proper measure of 
damages, but that, in the case of such an 
erection, the cost was a circumstance which, 
in coimection with the description of the 
erection, the locality, and the testimony as 
to value, might be considered by the jury in 
determining the amount of the loss occa- 
sioned by the act of the defendant; and that 
the measure of damages, within the limit 
mentioned, was the difference between the 
value of the property with the building upon 
it, and its value without the building, at the 
time of the removal. Objections were taken 
to these several propositions of the charge. 

Theodore P. Jackson and George G. Rey- 
nolds, for plaintiff. 

Blias J. Beach and Charles Jones, for de- 
fendant. 

BENEDICT, District Judge. In respect 
to the first re'quest to charge, it is sufficient 
to say, that the defendant's complaint, in 
his suit against the mortgagor, which was 
in evidence, contains the defendant's decla- 
ration of the insolvency and irresponsibility 
of the mortgagor. That fact was, more- 
over, conceded, on the trial, and so stated 
to the jury, without objection. 

In respect to the second request to charge, 
I see no reason for believing that it was 
improperly refused. The request assumed, 
as a fact in the case, that the plaintiff had 
taken control of the building after it was 
placed on Jackson avenue, whereas, there 
was no evidence of such a fact. All that 
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was sliowii "was, that, in some action com- 
menced by tlie plaintifiE, the defendant had 
been restrained from further removing the 
building, after it had been taken from the 
land In question and placed in Jackson ave- 
nue. Such an injunction did not give to the 
plaintiff the control of the building. There 
was no evidence tending to show that the 
plaintiff had ever regained the possession of 
the building. On the contrary, it was de- 
stroyed by the wind; and the fact that the 
plaintiff procured the issuing of such an in- 
junction as described, did not, in law, 
charge Mm with the value of the building 
as it then stood, nor impose upon him the 
obligation to assume the possession of the 
building and replace it upon the land. 

The remaining question arises on the third 
request to charge, and the objection to that 
portion of the charge given which related to 
the evidence respecting the cost of the build- 
ing. Upon this question, I remark, that the 
evidence as to the description of the build- 
ing removed was clearly material. This evi- 
dence showed it was an iiTegular structure, 
intended for a sort of barn, with expensive 
stalls, and stained wood, and painted glass, 
erected without much regard to expense, 
and, in many of its features, peculiar. It 
was erected on a plot of land upon the edge 
of salt meadows, in a place remote from 
business. Pew buildings were near it, and 
those of poor character. The tide at times 
ebbed and flowed under it. Upon the evi- 
dence, the building was dissimilar, in its 
mode of construction, to most buildings con- 
structed for the same use. and was not a 
building likely to be desired by any one, or 
that could be put to use by any considerable 
number of pei-sons, perhaps not by any per- 
son, within a reasonable distance from the 
place of its erection. Such an erection has 
no market value. There is no market which 
can fix its value. The method, then, where- 
by the jury were to be informed as to the 
amount of damages which its removal caused, 
was to give them the opinions of men who 
were acquainted with the property and its 
surroundings, and the value of property 
there. Such evidence was given by the de- 
fendant. Now, it seems to me, that, in the 
ease of such an erection, the jury are en- 
titled, also to know the cost of the thing, 
not as evidence of its value, but to enable 
them the better to test the worth of the 
opinions of the witnesses. The jury would 
be sure to use, for that purpose, their own 
notions of the cost, derived from its descrip- 
tion. It would be impossible to exclude the 
idea of the cost from the deliberations of 
the jury. Why, then, should they be pre-^ 
vented from having, not an opinion as to its 
cost, but the fact of its actual cost, coupled, 
as it was, with the distinct charge, that its 
cost did not show its value, and that they 
were not to take the cost as the measure af 
damages? So the jury understood the charge 
given, and they used the evidence of cost for 



that purpose alone, as their verdict shows, 
for they did not give the" cost, which was 
over $9,000, I am satisfied that the objection 
to the charge upon this point cannot be sus- 
tained. It seems to me to be correct in prin- 
ciple, and it is sustained by the authorities, 
even by those cited by the defence. 

The motion for a new trial must, there- 
fore, be denied. 



PATTERSON (LANHAM v.). See Case No. 
8,069. 
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Case Wo. 10,8S8. 

PATTERSON v. McLAUGBCDIN et al. 

[1 Oranch, C. C. 352.] i 

Circuit Court, District of Columbia. Dec. 17, 
1806. 

Ne Exeat — Administkatrix about to Remove — 

FOKEIGN SOKETy — GoODS OF IKTESTATE 

— Resident Debtok. 

1. A ne exeat will be grante3 to restrain an 
administratrix from removing from this district 
with the effects of the deceased, before final set- 
tlement of her administration account, if her 
sureties reside out of the district; — but it will not 
be granted against her surety, a citizen of Mary- 
land, who happens to be found here. 

2. The goods of an intestate cannot be at- 
tached by his creditors, nor will a chancery at- 
tachment he against the effects of a resident 
debtor. 

[Cited in brief in Loewenstein v. Biembaum, 
Case No. 8,461a.] 

In chancery. This was a motion [by Ben- 
jamin Patterson] to discharge the ne exeat 
and certain chancery attachments, and for 
restoration of certain goods delivered by 
Holliday & AUen, to the marshal, under the 
condition of the order for a ne exeat The 
bill states that Charles McLaughlin, late of 
(Georgetown, deceased, was Indebted to the 
plaintiff in nine hundred and ninety-two 
dollars and upwards, which sum yet re- 
mains due and unpaid. That the defendant 
Peggy Mcl/aughlin, obtained letters of ad- 
ministi-ation on his estate, from the or- 
phans' court. In the county of Washington, 
in this district. That Joshua Barney and 
Joseph Young, both of Baltimore, in the 
state of Maryland, are her sureties for the 
faithful administration of the estate; and 
that she has given no security whatever, 
within the District of Columbia. That she 
is about to remove herself from the said dis- 
trict and to settle in the state of Maryland. 
That the complainant has reason to believe 
she has fraudulentiy concealed and embez- 
zled a great quantity of goods and chattels 
of the decedent to a great value;— and that 
to defraud the creditors, she and the defend- 
ant, Barney, without suffering those goods 
to be inventoried and appraised, but con- 
cealing them from the view of the apprals- 
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■ers, employed a vessel, owned by one Robert 
Holliday, of Maryland, and of -wbicb Wil- 
liam Allen is master, to convey tbe conceal- 
ed and embezzled goods out of this dictrict, 
into Maryland. That the goods are now on 
board the vessel, on tbe river Potomac, sail- 
ing on tbe voyage to Havre de Grace, or 
Baltimore, and transporting thither for tbe 
private gain of tbe administratrix and of 
tbe defendant, Barney. That so secret have 
been tbeir proceedings, that it is impossible 
for any of the creditors to know certainly, 
or to bring proof in a court of law as to tbe 
quantity and value of tbe said goods, nor 
of what particular articles they consist, 
without tbe interposition of this court for a 
discovery thereof. That tmless the said 
goods can be subjected to examination and 
detention, under the orders of this court, 
for tbe purpose of being applied to the sat- 
isfaction of tbe complainant and other cred- 
itors of tbe deceased, they will lose tbeir de- 
mands. It seeks a discovery as to what 
goods of the deceased have come to tbe 
hands of tbe administratris: or of tbe de- 
fendant Barney, other than those which 
have been inventoried: What goods of tbe 
deceased, or of others, and to whom belong- 
ing, were shipped on board of tbe vessel. 
It prays that the defendants, Peggy and 
Joshua, may be restrained by ne exeat from 
departing from tbe district until a full, fair, 
and final adminstration shall be made: 
That all tbe defendants may be enjoined 
and restrained from carrying • away tbe 
goods shipped on hoard tbe vessel, and that 
Holliday and Allen may be restrained from 
departing until tbe said goods shall be sur- 
rendered and subjected to due examination 
and appropriation, under the jurisdiction 
and orders of this court This bill being 
sworn to, tbe following order was indorsed 
by one of tbe judges of this court: "The 
<;lerk will issue a writ of ne exeat as prayed, 
restraining tbe defendants from removing 
out of tbe District of Columbia, with the 
effects within mentioned, unless they give 
bond with security in tbe usual form, in the 
penalty of one thousand nine hundred dol- 
lars; or shall deliver up to the marshal tbe 
said effects, to be subject to tbe future or- 
■der of the court" • • 

The answer of Peggy McLaughlin denies 
that she or tbe defendant Barney, is person- 
ally indebted to the plaintiff, and denies his 
claim to be just against tbe estate of her 
husband. It admits that tbe defendant 
Barney, and one Joseph Young, both of Bal- 
timore, in aiaryland, are her sureties in the 
-administration-bond, and avers them both 
to be men of sufficient property;— that they 
were accepted by tbe judge of orphans* 
court, who has tbe sole jurisdiction as to 
tbeir sufficiency, and denies tbe power of 
this court to judge thereon, or to require 
other sureties. It denies that she is about 
to change her residence, but avers that she 
-only intended to pay a visit to her friends. 



It denies that she intended to remove out of 
tbe jurisdiction of the court, which has tbe 
power to settle the deceased's estate. It de- 
nies that she has fraudulently concealed, or 
embezzled any of the estate, — out avers that 
she has fairly inventoried tbe estate accord- 
ing to the best of her knowledge. It avers 
that the goods on board the vessel were the 
property of herself, and other persons whom 
she names. That she has no inventory of 
those effects. It states that she purchased 
part of those goods, to the amount of eight 
hundred and thirty-eight dollars, from Mr. 
Crawford, who bought them at tbe sale of 
tbe deceased's estate. It again denies tbe 
power of this court to compel further se- 
curity for the administration of the estate; 
and avers that if any waste, fraud, or em- 
bezzlement has taken place, there is a clear 
remedy on ber bond already given. It al- 
leges that several creditors, of whom tbe 
complainant is one, have filed a libel against 
her in tbe orphans' court, at Washington, on 
tbe ground of tbe fraud, concealment, and 
embezzlement, which is the subject of the 
present bill, and that that court has com- 
plete jurisdiction over tbe subject; and re- 
fers to the proceedings in that court It 
further states, that the same creditors have 
filed a bill on tbe same groiinds in tbe cir- 
cuit court, in Washington county, a copy of 
which is referred to. It alleges that al- 
though she has sold property of tbe deceas- 
ed to a Mr. Crawford, and given him posses- 
sion, yet she is enjoined from taking his 
notes with surety, whereby the estate is put 
to hazard. It avers a design to oppress her 
by a multiplicity of suits, and by drawing 
ber into different tribunals for the same 
cause of action. 

In tbe answer to the libel in the orphans' 
court, which is made part of her answer to 
the present bUl, she admits, that in order to 
be near her relations, she did intend to 
remove to Baltimore, but not to avoid tbe 
settlement of ber husband's estate, nor to 
avoid the process of this court; but from 
the persecutions of her creditors she has 
changed her mind, and does not now intend 
to leave the District of Columbia, but means 
therein to reside, and settle the estate of the 
intestate. 

E. J. Lee, 0. Lee, and Jones & Hiort, for 
plaintiff. 
Mr. Swann and P. B. Key, for defendants. 

CRANCH, Chief Judge (DUOKETT, Cir- 
cuit Judge, absent). Tbe facts which give 
jurisdiction to this court in the present case 
are: That the complainant is a creditor of 
the deceased, residing in tbe District of Co- 
lumbia. That letters of administration have 
been granted to tbe defendant, Peggy Mc- 
Laughlin, by tbe orphans' court of Wash- 
ington. That the only sureties for ber faith- 
ful administration of tbe estate reside in 
Baltimore, in Maryland, and out of the 
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reach of the civil authority of this district. 
That the administratrix, Peggy McLaughlin, 
•was about to remove with the effects of her 
deceased intestate, out of the District of 
Columbia, and beyond the reach of its pro- 
cess. That the orphans' coiui; of Washing- 
ton county, although it has exclusive orig- 
inal cognizance of the sufficiency of the 
sureties upon adminstration-bonds taken by 
that court, yet has no power to issue a writ 
of ne exeat, nor any other original process 
to restrain the administratrix from depart- 
ing with the goods of the deceased, out of 
its Jurisdiction. These facts being admitted 
by the answer, the court cannot dissolve or 
discharge the ne exeat as to the defendant, 
Mrs. McLaughlin, The court sees no ground 
for a ne exeat against Mr. Barney; if there 
was any stated in the bill it is removed by 
his answer. There may be some doubt also 
as to the power of issuing a ne exeat 
against a citizen of another state; the writ 
of ne exeat being considered as originally 
founded upon the right of the sovereign or 
of the state to demand the services of all 
Its subjects. It is the opinion of the court, 
therefore, that the ne exeat should be dis- 
charged as to him, and as to Holliday and 
Allen, who, although they were charged by 
the bill with being concerned in the trans- 
portation of the goods so clandestinely at- 
tempted to be carried away, yet having vol- 
untarily relinquished the business and de- 
livered up the goods, ought not to be fur- 
ther charged. It is also the opinion of the 
court that the order of the judge did not re- 
quire the marshal to detain the goods, if 
proper security had been tendered by Mrs. 
McLaughlin upon the process of ne exeat, 
the effect of the order being to give an op- 
tion to the defendants to deposit the goods 
in lieu of other security. 

It is therefore ordered by the court that 
the said goods, now in the custody of the 
marshal, be delivered up to the defendant, 
Peggy McLaughlin, upon her giving a ne 
exeat bond in the usual form, in the penalty 
of one thousand nine hundred dollars. 
Those goods are considered as having been 
voluntarily delivered to the marshal, and be- 
ing thus in his hands, by virtue of a condi- 
tion intended for the benefit of the defend- 
ants, the court does not think it right that 
they should take them back without giving 
that security for which they were intended 
as a substitute. 

Upon the question respecting the attach- 
ments, the court is of opinion, that the de- 
fendant, Mrs. McLaughlin, has a right to ap- 
pear without security. To require security, 
would be to evade the rule of law that an 
administrator is not required to give bail for 
a debt due from the intestate. To allow the 
goods of the deceased to be attached, would 
interfere with another rule of law, which 
requires the marshalling of assets, and the 
priority or equality of payment to the cred- 
itors of the intestate. 



The court is also of opinion, that the 
process of chancery attachment will not lie 
in this court against the effects of a debtor, 
resident within the District of Columbia. 

Upon the first hearing of the answer of 
Mrs. McLaughlin, the court noticed several 
expressions in it, which at that time, seem- 
ed indecoroxis and disrespectful towards this 
court and its process. It was endeavored, 
by her counsel, to explain them in such a 
manner as to show that they ought not to 
be considered as offensive. But upon a 
careful perusal of the answer, the court 
finds that its first understanding of those ex- 
pressions was correct; and not to have no- 
ticed them, would have implied a careless- 
ness of that self-respect, which It is the 
duty of every court of justice to maintain. 
The first expression alluded to, is that 
which charges, that the complainant's bill 
"contains a libel upon the orphans' court." 
Mrs. McLaughlin, or the solicitor who drew 
her answer, must have known, that the bill 
had been perused by one of the judges of 
this court, before the order for a ne exeat 
was made, and that the judge would not 
have made such an order, if the bill had 
been considered as a libel upon that court. 
Nor has the court found any thing in the 
bill which can justify that allegation in the 
answer. After the bill had been thus sanc- 
tioned by a judge's order, the court cannot 
but consider the expressions of the answer 
in that respect as disrespectful. The other 
expression alluded to, is that which declares, 
that the defendant's goods "have been 
shamefully and wantonly seized by the pro- 
cess of this court, at the instance and false 
suggestions of the complainant." 

The court, therefore, directs the clerk 
to strike out those expressions in the an- 
swer of Mrs. McLaughlin. From the re- 
spectability of the counsel who has signed 
that answer, the court cannot believe tliat 
any thing disrespectful to the court was in- 
tended to be sanctioned by him, but fs will- 
ing to believe that those expressions must 
either have escaped his notice, or have been 
understood by him in a manner different 
from the impression which they have made 
upon the court. 



Case 3Sro. 10,8S9. 

PATTERSON v. MISSISSIPPI & R. R. 
BOOM CO. 

t3 Dill. 465.]! 

Circuit Court, D. Minnesota- 1875. 

Boom — ^Esukent Domain — Removai. op Suits to 

THE FeDEBAL COUKT. 

1. A suit pending in a state court, between a 
land owner and an incorporated company, seek- 
ing to appropriate his private property under the 
right of eminent domain, where the question to 
be tried is the value of such land, is a suit of 
such a nature as may be removed to the federal 

I [Reported by Hon. John F. Dillon, Circuii^ 
Judg^ and here reprinted by permission.] 
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court, although the proceeding in its inception 
was an appraisement by commissioners appoint- 
ed under me charter of the company. 
[Cited in Webber v. Humphreys, Case No. 17,- 
326; Cragie v. McArthur, Id. 3,341. Cited 
in Washington Imp. Co. v. Kansas Pac Ry. 
Co., Id. 17,242,] 

2. The legislature may constitutionally author- 
ize the fee of private property to be taken for a 
boom, to be built and operated by an incorpo- 
rated company over which, and its charges, leg- 
islative control is reserved. 

[Cited in brief in Sholl v. German Coal Co., 
118 III. 429, 10 N. E. 200.] 

3. Measure of damages where property is ap- 
propriated for boom purposes — see note. 

[Cited in Kusseli v. St Paul, M. & M. Ry. Co., 
33 Minn. 213, 22 N. W. 380.] 

trills Tvaa an action by William C. Patter- 
son against the Mississippi & Rum River 
Boom Company.] 

A statute of the state of Minnesota incor- 
porated a boom company and authorized it to 
exercise the right of eminent domain for the 
appropriation of land necessary for its busi- 
ness. Sp. Laws 1867, p. 355, § 13. The act 
provided for the appointment of three com- 
missioners by the district court or judge, who, 
upon notice, were to make the assessment of 
damages and file the award in the office of 
the clerk of safd court. The act gives either 
party the right to appeal from the award to 
the district court. Upon such appeal being 
taken the statute directs the clerk to "enter 
the appeal as a case upon the docket of said 
court, the land owners being set down as 
plaintiffs and the boom company as defend- 
ant; and the court shall proceed to hear and 
determine such case in such manner as other 
cases are heard and determined; all issues of 
fact to be tried by a jury, unless a jury be 
waived by both parties," the jury, or court, 
if a jury is waived, shall assess the land at 
the time the same is entered upon and taken 
by the company. The statute directs how 
judgments shall be entered and gives either 
pai-ty the right to a change of venue and pro- 
vides that "the judgment of the said court 
may. be reviewed on writ of error, as other 
cases at law." 

After an award of damages had been made 
under the statute and an appeal taken to the 
state district court and the case duly docket- 
ed, the land owner, who was a citizen of 
another state, made due application for the 
removal of the case to the circuit court of the 
United States, and the removal was ordered. 
In the circuit court the boom company made 
a motion to remand the case, on the groimd 
that such a case was not removable. 

Lochren, McNair & Gilfillan, for the motion. 
Bigelow, Flandrau & Clark, opposed. 

Before MILLER, Circuit Justice,- and NEL- 
SON, District Judge. 

MILLER, Circuit Justice. 1. Under the 
charter of the boom company, the mode of 
appropriation of lands is particularly pre- 
scribed. At the time when the removal was 
applied for, the controversy between the 
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boom company and the land owner had as- 
sumed the shape of a suit docketed and pend- 
■iug as an action at law in the state court, and, 
in our judgment, it was such a suit as might 
be removed under the act of congress in that 
regard [18 Stat. 470]. 

2. In view of the large logging and lumber 
interests of the state on the Mississippi river 
and of the necessity for booms, and of the 
special provisions of the charter of the boom 
company reserving legislative control over 
the said company and its tolls and charges, 
this court cannot hold that it was beyond the 
legislative competency to authorize the boom 
company compulsorily to acquire, on making 
compensation therefor, "such lands as may 
be necessary for properly conducting the 
business as herein authorized and required." 

3. Conceding that the charter of the boom 
company authorizes the apropriation in fee 
of the lands of others to its own use, it is 
not for that refiason unconstitutional. Bill. 
Mun. Corp. § 456, and cases cited. 

NOTE. Subsequently, on the trial before a 
jury, the circuit judge (NELSON, District 
Judge, concurring) charged as follows: 

1. The only question for you to determine is, 
what is the just and fair value of the land of 
Patterson which the boom company is seeldng 
to appropriate for its use? The ease is peculiar 
in some of its features, and makes the deter- 
mination of the value of the lands somewhat 
difficult The lands in question, 34 ^^/joq acres, 
comprise all of one island and part of two other 
islands in the Mississippi river. The main 
channel of the river is on the east of these is- 
lands and the space on the left of the islands 
(abput one-eighth of a mile wide), is what is 
known as a slough and is conceded to be well 
adapted to the making of a boom for logs coming 
down the river. 

(The charge of the court, after referring to the 
chartered franchises of the boom company, pro- 
ceeded as follows:) 

2. The boom company in this case propose to 
appropriate all the land of the plaintiff on these 
three islands, and hence there is no embarrass- 
ment arising from the effect of the taking of 
only part of the land upon the value of the part 
remaining in the owner. Where all of the land 
of a private owner is taken for public purposes, 
as in this case, the owner is entitled to the fair 
and full pecuniary value of the property at the 
time it is taken, no matter what may have 
caused that value. The owner is entitled not 
simply to such sum as the property would 
bring at forced sale, but such sum as the prop- 
erty is worth in the market, that is to persons 
generally, if those desiring to purchase were 
found who were willing to pay its just and full 
value, and he is entitled to no more. Dill. Mun. 
Corp. § 487, and cases cited. Neither the plain- 
tiff nor any other person, without legislative au- 
thority, has the right to sink piles or make a 
boom in the Mississippi river, which would ob- 
struct any part of its navigable surface. Aside 
from that, the charter of the boom company, 
above referred, gives it the right to establish a 
boom within the limits fixed in its charter, with- 
in which limits lie the lands of the plaintiff. 
There cannot be two concurrent rights in differ- 
ent persons to make a boom at one and the same 
place in the river. It therefore follows that the 
plaintiff could not himself use his islands for 
boom purposes; and hence he is not to be al- 
lowed, as an element of damages, that he is 
deprived of the right to use them in this manner. 
The right of the boom company to use the islands 
when acquired, in connection with their other 
property, for boom purposes, is a franchise con- 
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ferred upon the company, and upon no one else, 
by the legislature, and liierefore it is not proper 
for the jury to allow what the islands when ac- 
quired by the company will be made worth to the 
company by reasoa of the legislative fcanchise 
above mentioned. While this is so, it is yet 
true that if these islands are particularly adapt- 
ed for boom purposes, and if this adaptability 
is an element which creates an additional de- 
mand for these islands and confers upon them 
an additional value, this may and should be con- 
sidered by you m ascertaining the value of the 
plaintifE's lands. 

3. This question of value is one for the Jury 
to determine upon the whole evidence and all 
the circumstances of the particular case, guided 
by the rules of law above stated. It is the uni- 
versal experience of courts that where any fact 
depends upon the opinions of witnesses, these 
opinions are generally found to be variant and 
conflicting. This case affords a striking illus- 
tration of this observation. Witnesses profess- 
ing to be conversant with the value of such prop- 
erty vary in their estimates of the value of the 
plaintiff's islands all the way between S300 and 
620,000 or $30,000. Some of these opinions 
must be wrong and of little value, and all of 
them may be mistaken opinions. You must 
form your own judgment upon all the facts be- 
fore you (including, of course, for what they are 
worth, the opinions as to value of the various 
witnesses). It is your judgment that must gov- 
ern. You may fix upon or adopt, if you think it 
just, the value heretofore fixed by the eommis- 
sioners, or a greater or less value. If there have 
been sales of these islands or of other islands 
similarly situated and adapted to the same 
uses, or contracts with land owners, by the 
boom company, for the use of other lands in the 
vicinity for boom purposes, these may be resort- 
ed to by you looking at all the circumstances 
of these sales and contracts, in the determina- 
tion of the ultimate question of value, and, ordi- 
narily, actual sales or transactions are better 
evidence of value than the mere opinions of wit- 
nesses on the subject, especially where the value 
concerns property for which there is not a mar- 
ket demand, or a known or easily ascertainable 
general value. 

(The jury returned a verdict for over $9,000, 
which was reduced, as a condition of denying a 
motion for a new trial, to 55,500, but the boom 
company, nevertheless, sued out a writ of error.) 

[The supreme court affirmed this judgment. 98 
U. S. 403.] 
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PATTERSON v. PHILLIPS. 

[Hempst 69.] 1 

Superior Court, D. Arkansas. April, 1829. 

BXEr.DTOBS AND ADJIINISTRATORS— DUTT TO BOARD 

AND Clothe Infant Heirs — Allowasoe — Lim- 
itations— Judgment against Estate— Writ of 
Error by Heir. 

1. An heir is entitled to prosecute a writ of 
error to reverse a judgment rendered by the cir- 
cuit court against an estate, in favor of the 
executor. 

2. It is no part of the duty of an executor or 
administrator to board and clothe infant heirs, 
and he can have no allowance for it in his ad- 
ministration accounts. 

3. Notice must be given to heirs where their 
interests are to be affected by a proceeding. 

4. Where tie statute of limitations does not 
apply, lapse of tmie affords a presumption 
against the justice of a claim, entitled to weight 
by a court or jury. 

1 [Reported by Samuel H. Hempstead, Esq.] 



Error to the Phillips circuit court; deter- 
mined before Benjamin Johnson and Thomas 
P. Eskridge, Judges. 

In equity. 

OPINION OP THE CX)URT. Sylvanus 
Phillips, executor of William Patterson, de- 
ceased, and defendant in error, presented an 
account against the estate of William Patter- 
son, at the December term, 1825, of the cir- 
cuit court of Phillips comity, and obtained a 
judgment for seven hundred and fifty dollars. 
John Patterson, one of the heirs, and plaintiff 
in error, appeared and opposed the allowance 
of the account, and having failed in the court 
below, has brought this case up on a Tvrit/>f 
error. A preliminary question has been made 
and argued, which it is first necessary to no- 
tice. The defendant, by his counsel, insists 
that a -writ of error will not lie in the pres^it 
case. In ordinary cases it is admitted that a 
writ of error lies from the circuit court's to 
this court, but it is contended that the pro- 
ceeding was had under the thirtieth section 
of the administration law of 1825; and that 
by the provisions of that section an appeal is 
the only mode of bringing the ease to this 
court It is a sufficient answer to this objec- 
tion, that the present case does not come mi- 
der the provisions of that section. The pro- 
vision is, "that if any person having any 
claim or demand against the estate of any de- 
ceased person, shall apply to the circuit court 
where administration was granted, to have 
the same allowed, first giving the executor or 
administrator ten days previous notice in 
writing." 

The mode of proceeding Is then pointed out, 
and a further provision made, that if either 
party feels aggrieved by the decision, he may 
appeal to the superior court, where the trial is 
to be had de novo upon the merits. 

It is very obvious that the present case does 
not come within the provisions of this sec- 
tion. It provides a remedy for the creditor 
of the estate, other than the executor himself, 
who, as the representative of the estate, is to 
defend the claim. The creditor is to be one 
partly and the executor the other. If Phillips 
is permitted to exhibit the claim, who is to 
oppose or defend it? Is he permitted to pre- 
sent it in his individual character, and to de- 
fend it in his fiduciary capacity? Allen v. 
Gray, 1 T. B. Mon. 98. If this could be toler- 
ated he has not done so; for he has presented 
the account as executor, and not In his per- 
sonal character, or as guardian of the infant 
heirs. 3 Litt. 8. It is needless to attempt to 
illustrate that which is so obvious. If the 
preceding observations be correct, it follows 
that the plaintiff is entitled to a writ of error 
in this, as in ordinary cases. 

The first error assigned questions the pro- 
priety of allowing any part of the account 
against the estate of William Patterson. The 
claim presented by Phillips did not, in our 
judgment, constitute a proper subject of al- 
lowance against Patterson's estate. It was 
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not a debt created by Patterson, nor was It 
due from or owing by Mm; it was, in truth, a 
claim, not against the estate, but against the 
heirs of Patterson in their individual charac- 
ter. It was no part of the duty of Phillips, as 
executor, to board and dothe flie infant h^rs, 
and he could have no allowance therefor in 
bis administration accounts. Toller, Es'rs, 
134; Brewster v. Brewster, 8 Mass. 131; Hart 
V. Hart, 2 Bibb, 609; Washburn v. Phillips, 5 
Smedes & M. 600. It is contended that Phil- 
lips was constituted guardian by the will, and 
maintained and educated the infant heirs of 
Patterson. He is undoubtedly entitled to re- 
muneration; but In presenting his accounts 
against those heirs, the defendant, as guard- 
ian, should have made it out against them sev- 
erally and not jointly. It would be manifest- 
ly unjust to charge one heir with necessaries 
furnished to another, and by presenting a 
joint account this would be the inevitable con- 
sequence. 

In the present case the heirs had attained 
to full age, and they were entitled to notice of 
any thing by which their interest was to be 
affected. No such notice appears to have 
been given, and one only of the heirs appeared 
and opposed the proceedings. We do not 
think the statute of limitations applicable to 
this case as a positive bar, as the defendant 
stands in the attitude of a trustee; but the 
great lapse of time affords a presumption 
against the justice of the claim, which is en- 
titled to due weight in the consideration of a 
court or jury. 

Judgment reversed. 
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PATTERSON v. TATUM. 

[3 Sawy. 164.] i 

CHrcnit Court, D. California. Sept 28, 1874. 

Five Hundred Thodsaud Aches Grant to Stati 
—Commissioner op Land Office, Duties— Re- 
peals BY Revising Acts — Presumption as to 
Land Titles in California — Patent a Gov- 
ernment Conveyance. 

1. The pxant to the state by the act of con- 
gress of September 4, 18^ [5 Stat. 453], of 
500,000 acres, is not of any specific land, but of 
a specific quantity to be selected tinder the direc- 
tion of lier legislature, in parcels conformably 
to the lines of the public surveys, out of any pub- 
lic land, excepting such as was iiien reserved, or 
might iiiereafter at iie date of the selection be 
reserved firom sale by any act of congress or 
proclamation of the president When the selec- 
tion and location are once made pursuant- to 
the state's directions, of lands not reserved, but 
subject to location, the general gift of the quan- 
tity becomes a particular gift of the specific 
lands located, vesting in her a perfect and abso- 
lute title to the same; and that title passes by 
her patent The patent takes effect by relation 
as of the date of the selection. 

[Cited in Ison v. Ndson Min. Co., 47 Fed. 200; 
Los Angeles Farming & Milling Oa v. Hol^ 
48 Fed. 344.1 



1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission,] 



2. The commissioner of the general land office 
is attached to the department of the interior, and 
acts under the direction and supervision of the 
head of that department in aU matters respecting 
the public lands of the United States. The leg^ 
islation of congress respecting his office stated. 

[Cited in Snyder v. Sickles, 98 U. S. 210.] 

3. The doctrine that a statute is impliedly re- 
pealed by a subsequent act revising the whole 
matter of the first does not apply when the re- 
visory statute itself prescribes its operation up- 
on the previous act; when that is done no other 
effect can be given to the revisory act 

[Cited in Barden v. Wells, 14 Mont 462, 36 
Pac. 1077. Cited in brief in Bush v. Dis- 
trict of Columbia, 1 D. C. App. 4. Cited in 
Gaston v. Merriam, 33 Minn. 284, 22 N. W. 
614.] 

4. All titles to land in California, except wjiere 
the land is covered by tide-waters, or is ac- 
quired by accretion from the sea, come either 
fi:om the United States or the government which 
preceded them. In the absence of proof that 
the title is obtained directly firom the govern- 
ment, the legal presumption is that the title is 
in the United States. This presumption is not 
only one which would arise independent of any 
legislation, but it has been expressly declared by 
statute in that state. 

5. A patent is the instrument by which the 
government, whether state or national, passes 
its title; it is the government conveyance. But 
if the government possesses at tiie time no title, 
that fact may be shown in an action of eject- 
ment The patent is evidence of title, only be- 
cause government, being the original source of 
title, the presumption of law is that the title re- 
mained with the government until some other 
disposition of it is shown. A court of law is 
as competent to pass upon the question- whether 
a title existed at the time in the government, as 
it is whether the title existed in an individual, 
where the grantor is a private party. TixQ cases 
where a party must resort to a court of equity 
for relief against the operation of a patent 
stated. 

[Quoted in Hayner v. Stanly, 13 Fed. 223.] 
[Cited in Deno v. Griffin, 20 Nev. 249, 20 Pac. 

309; Rose v. Richmond M. Co., 17 Nev. 70, 

27 Pac. 1115.] 

This was an action [by John D. Patterson 
against Thomas J. Tatum] to recover the 
possession of a parcel of land situated in the 
county of Stanislaus, and was tried by the 
comrl^ before Mr. Justice FIELD, without 
the intervention of a jury, by stipulation of 
the parties. The court found for the de- 
fendant 

George A. Nourse, for plaintiff. 
C. T. Botts and D. S. Terry, for defend- 
ant 

FIELD, Circuit Justice. This is an ac- 
tion for the possession of certain real prop- 
erty situated in Stanislaus county in this 
state. The plaintiff claims title to the de- 
manded premises under a patent of the 
sta,te of California, bearing date February 
14,' 1871, issued upon a selection of the 
premises as part of the five hundred thou- 
sand acres donated by the act of congress 
of September 4, 1841. 

The selection was made by the locating 
agent of the state for the Stockton district, 
with that of other lands, on the fiast of May, 
1868. A list of the selections was on that 
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day filed by the agent in the United States 
land office at Stockton. This list was ap- 
proved by the commissioner of the general 
idnd office on the sixteenth of October, 1871, 
and by the secretary of the interior on the 
eighteenth of the same month. The title 
of the plaintiff rests upon the validity of 
this selection. 

The selection covered nine hundred and 
sixty acres, and objection was taken to the 
validity of the patent, on the gi'ound that 
the statute of the state at the time prohib- 
ited the purchase of more than three hun- 
dred and twenty acres by one person. 
From the views we take of this case, it is 
unnecessary to pass upon this objection. 
We, therefore, refrain from expressing any 
opinion upon it 

The grant to the state by the act of con- 
gress of September 4, 1841, is not of any 
specific land, but of a specific quantity to be 
selected under the direction of her legisla- 
ture, in parcels conformably to the lines of 
the public surveys, out of any public land, 
excepting such as was then reserved, or 
might thereafter at the date of the selection 
be reserved from sale by any act of con- 
gress or proclamation of the president. 
When the selection and location, as is said 
in Doll V. Meador, 16 Cal. 320, "are once 
made pursuant to her (the state's) direc- 
tions, of lands not reserved, but subject to 
location, the general gift of the quantity be- 
comes a particular gift of the specific lands 
located, vesting in her a perfect and abso- 
lute title to the same; and that title passes 
by her patent" But whilst affirming the 
correctness of this adjudication, we add to 
it what is equally obvious, that when the 
selection and location are of lands which 
are reserved from sale and are not subject 
to location, no title vests in the state, and, 
of course, none passes by her patent 

The state patent takes effect, by relation, 
as of the date of the selection. May 1, 1868. 
The defendant contends, that on that day 
the lands selected were reserved from sale 
by acts of congress passed in 1862 and 1864, 
and proceedings taken under them. And 
he produces directions of the land depart- 
ment, to show that the premises had been 
withdrawn from sale tmder those acts. 
Two questions are thus presented, one of 
fact, whether the lands were thus reserved; 
the other of law, whether, such being the 
case, the defendant can set up the fact in 
this action to defeat the plaintiff's recov- 
ery. 

First, as to the question of fact By Act 
July 1, 1862, § 3 (12 Stat 493), congress 
granted to the Central Pacific Railroad Com- 
pany, for the purpose of aiding in the con- 
struction of a railway and telegraph line 
across the continent alternate sections, des- 
ignated by odd numbers, of public land on 
each side of the road to the extent of ten 
miles, subject to certain exceptions; and 
provided that within two years after the 



passage of the act, the company should des- 
ignate the general route of its road, as near 
as might be, and file a map of the same in 
the department of the interior, and that 
thereupon the secretary of the interior 
should cause the odd sections within fifteen 
miles of the designated route to be with- 
drawn from pre-emption, private entry and 
.sale. 

Act Cong. July 2, 1S64, §§ 4, 5 (13 Stat. 
358), amending the first act, increased the 
gi-ant so as to include the alternate odd sec- 
tions to the distance of twenty miles on 
each side of the road, and extended the 
time for designating the general route of the 
road, and filing a map of the same one year 
beyond the original period, and increased 
the distance within which liie lands should 
be withdrawn from pre-emption, private en- 
try and sale, when such route was designat- 
ed and map filed, to twenty-five miles. 

The act of 1862 authorized the construc- 
tion by the Central Pacific Railroad Com- 
pany of a road and telegraph line from the 
Pacific coast, at or near San Francisco, or 
the navigable waters of the Sacramento, to 
the eastern boundary of California, on the 
same terms and conditions upon which the 
construction of a road and telegraph line 
was authorized beyond that botmdary. The 
right to construct the road and telegraph 
line from the city of San Jos6 to the city of 
Sacramento, and all the privileges and ben- 
efits which the company had acquired un- 
der the acts of congress were, previous to 
March 3, 1865, assigned by the company to 
the Western Pacific Railroad Company, a 
corporation also created under the laws of 
California, and on that day the assignment 
was ratified and confirmed by act of con- 
gress. 13 Stat. 504. 

On the twenty-third of November, 1864, 
the commissioner of the general land office 
at Washington sent a communication, pur- 
porting by its heading to issue from the de- 
partmeut of the interior, directed to the reg- 
ister and receiver of the land office at Stock- 
ton, informing those officers that he inclosed 
a diagram showing that part of their district 
embraced within the twenty-five-mile limit 
of the Central Pacific Railroad, and directing 
them "to reserve from sale, location, or 
claims of any kind, the vacant odd sections 
and parts of sections" within those limits, as 
shown by that map. 

On the twenty-third of December follow- 
ing, the commissioner sent a second commu- 
nication, also purporting to issue from the 
department of the interior, to the same offi- 
cers, referring to the. previous one of Novem- 
ber 23d as transmitting a diagram of the 
route of the Central Pacific RaUroad, east 
from Sacramento city, which passed through 
their district, and added that he then trans- 
mitted a diagram of that part of the western 
division of the road, which was within their 
district, and that the line of the road and 
the twenty-five mile limit were indicated by 
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red lines, and informing tlie officers that the 
previous instructions sent on the twenty-third 
of November, as to -withholding the public 
lands from sale within the twenty-five-mile 
limit "of the road eastward, were applied to 
the western division of the road, and that 
they would be governed accordingly. 

This diagram was received by the register 
of the land office at Stockton, on the thirty- 
first of January, 1S65. A certified copy is in 
evidence, and it is admitted that the prem- 
ises in controversy are odd sections within 
the twenty-five-mile limit, as designated 
thereon. The indorsements show that it was 
made from a map dated October 6, 1854. 
That map must, of course, have been in the 
department of the interior,* as the diagram 
came from that quarter. It shows on its face 
the general route of the Pacific Kailroad in 
the western district Examined in connec- 
tion with the communication of the commis- 
sioner of the general land office, the conclu- 
sion is irresistible that a map of the general 
route of the railroad company was filed in 
the department of the interior "^y the Pacific 
Eailroad Company, as required by the act of 
congress, and that it was accepted and acted 
upon by the secretary of the interior in the 
communication to the register and receiver 
pf the Stockton district. 

The position that the communication of the 
commissioner of the general land office must 
be treated as the separate act of the commis- 
sioner, and not as the act of the secretary, 
Is not tenable. The statute provides that the 
secretary of the interior, when a map of the 
route of the road is ffled, "shall cause" the 
lands within the prescribed limits to be 
withdrawn. It does not require the act of 
withdrawal to be personally made by the sec- 
retary; the law is complied with if the with- 
drawal be made by his department; that is, 
through the officers acting under his general 
supervision and control. The commissioner 
of the general land office is attached to the 
department of the interior, and acts under 
the direction and supervision of the head of 
that department in all matters respecting 
the public lands of the United States. The 
act of AprU 25, 1812 (2 Stat. 716), establish- 
ing the general land office, put the office in 
the department of the treasury, and placed 
the commissioner under the direction of' the 
hea:d of that department The act of July 4, 
1846 (5 Stat 107), reorganizing the office, pro- 
vided that the executive duties prescribed 
by law respecting the public lands should be 
subject to the supervision and control of the 
commissioner, under the direction of the 
president But the office still continued a 
part of the department of the treasury; and 
as the president acts in matters belonging to 
the departments through their respective 
heads, the Immediate supervision over an.d 
direction of the commissioner remained with 
the secretary after, as previous to, the reor- 
ganization. ^ 

The proposition of counsel that a 'statute 
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is impliedly repealed by a subsequent act re- 
vising the whole matter of the first, Is, un- 
doubtedly, correct The authorities are nu- 
merous to" that efEect Two cases recently 
decided by the supreme court of the United 
States, in addition to those cited by counsel, 
establish this position; that of U. S. v. Tyncn, 
11 Wall. [78 U. S. 88], and that of Hender- 
son's Tobacco, Id. 652. But the implication 
cannot arise when the revisory statute itself 
prescribes its operation upon the previous- 
act; when that is done, no other efEect can 
be given to the revisory act And such was 
the case in. the revisory act of 1846. It re- 
peals such provisions of the original act as 
were inconsistent with the new act— none 
other. The continued direction of the com- 
missioner and supervision over him by the 
secretary of the treasury, acting as in all 
other cases under the president, as prescribed 
by the original act, was not inconsistent 
with anything in the new act And such 
was the understanding and practice of the 
treasury department, until the department 
of the Interior was established in 1849, when 
the land office was transferred to that de- 
partment, and its secretary was required to 
"perform all the duties of supervision and . 
appeal" in relation to that office, which had 
been previously discharged by the secretary 
of the treasury. 

The position of cotmsel that there is no evi- 
dence that the odd sections covered by the 
patent of the defendant were vacant at the 
time of the reservation in 1865, and there- 
fore they cannot be so regarded in this ac- 
tion, is not entitled to any consideration. If 
the selections were not then vacant, they 
were not vacant in 1868, when selected by 
the locating agent of the state. All tities to 
land in California, except where the land is 
covered by tide-waters, or is acquired by ac- 
cretion from the sea, come either from the 
United States or the government which pre- 
ceded them. In the absence of proof that 
the title is obtained directly from the gov- 
ernment, the legal presumption is that the 
title is in the United States. This presump- 
tion is not only one which would arise inde- 
pendent of any legislation, but it has been 
expressly declared by statute, in that state. 

Our conclusion from the evidence is, that 
the land embraced by the patent to the 
plaintifiE was reserved from sale when se- 
lected by the locating agent, as part of the 
five hundred thousand acres granted to the 
state, and that such selection was inopera- 
tive and void. The approval of the commis- 
sioner of the land office and of the secretary 
of the Interior, of the list of selections, so 
far as the list embraced the premises in con- 
troversy, was equally inoperative. No inter- 
est by either proceeding was vested in the 
state. This result would follow without any 
legislation to that effect, from the condition 
annexed to the grant, that the selection must 
be made from lands not reserved from sale 
by any law of congress or proclamation of 
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the pre^dent; hnt, as if to preclude any pos- 
sible discussion upon the question, the act of 
congress of August 3, 1854, proyiding for 
vesting the title in the states, of" lands certi- 
fied to them, declares that in all cases where 
lands are granted by any law of congress to 
any state or territory, and the law "does 
not convey the fee simple title of such lands, 
or require patents to be issued therefor," the 
lists of such lands certified by the commis- 
sioner of the general land office, where the 
lands are not of the character embraced by 
the acts of congress, and are not intended 
to be granted thereby, shall, so far as such 
lands are concerned, "be perfectly null ajid 
void, and no right, title, claim, or interest, 
shall be conveyed thereby." 10 Stat 346. 

The donating act of 1841 does not convey 
the fee simple title to any specific lands, or 
require patents to be issued therefor; it only 
vests an immediate right to a specific quan- 
tity to be afterwards selected under direc- 
tion of the state. And should the selection 
be postponed until after the land is reserved 
or otherwise appropriated, the interest of 
the state would lapse and fail. The lands do- 
nated to the state are precisely those to 
which the aef of congress refers when it 
declares the effect of the list certified by the 
commissioner. 

Second. The lands selected by the agent of 
the state having been at the time of the se- 
lection thus reserved from sale, and the se- 
lection being therefore void, the second ques- 
tion arises, whether the defendant can set 
up this fact to defeat the plaintiff's recovery 
on the state patent The defendant claims 
title to the demanded premises under patents 
of the United States, bearing date in March, 
August, and September, 1873, issued to dif- 
ferent parties upon pre-emption settlements 
made by the patentees on the fifth of July, 
1870. On that day the reservation from sale 
by the proceedings already detailed, was 
withdrawn, and the lands were opened to 
pre-emption and homestead entries. The de- 
fendant claiming under the patents thus is- 
sued, has a standing in a court of law, and 
occupies a position with respect to the prop- 
erty which enables him to assail the title of 
the plaintiff. The case of Doll v. Meador, to 
which the counsel refers, and upon which he 
relies to show that the title of the plaintiff 
cannot be questioned in this action, is a very 
different case from the one at bar. There the 
controversy was between the holder of a pat- 
ent of the state, and a trespasser without 
title; and it was held that the latter, not be- 
ing in privity with a common or pai-amount 
source of title, was in no position to question 
the validity of the. patent, or the action of the 
officers of the state by whom the lands were 
selected. We adhere to every position assert- 
ed in that ease respecting the efficacy of pat- 
ents and the conditions upon which they may 
be assailed. We have had frequent occasions 
durujg a somewhat extended Judicial experi- 
ence:, to reconsider the doctrines there stated, 
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and upon every reconsideration we have felt 
renewed confidence in their soundness. But 
they cannot be applied to a case entirely dis- 
similar in its facts, where the assailant of the 
plaintiff's patent comes clothed with a patent 
of the United States, of equal dignity, and 
equally entitled to every presumption in favor 
of its validity. 

A patent is the iastrument by which the 
government, whether state or national, pass- 
es its title; it is the government conveyauca 
But, if the government possess at the time no 
title, none passes by its execution. It is of 
itself evidence of title, only because govern- 
ment being the original source of title, the 
presumption of law is that the title remained 
with the government imtil some other dispo- 
sition of it is shown. But i£ an earlier pat- 
ent is produced, the subsequent one ceases to 
have any operation. The title passing by the 
first conveyance is not affected by the second 
until the first is got out of the way. If the 
first was issued from improper motives, cor- 
rupt actions, erroneous views of duty, or mis- 
taken considerations, as to matter of fact or 
law by the officera of the government to 
whom the execution and issue of patents are 
intrusted, a^ court of law can afford no rem- 
edy to the second patentee; he must resort to 
a court of equity for relief. So, also, if par- 
ticular facts respecting the condition or loca- • 
tion of the property must be previously ascer- 
tained and determined by a special tribunal 
appointed for that purpose, and that tribunal 
has come to ■ erroneous conclusions upon 
which the patent has issued, such conclusions 
cannot be questioned collaterally, and the 
patent be thereby invalidated in the action 
of ejectment Relief in such cases can only 
be afforded by a direct proceeding by bill, in- 
formation, or scire facias, either to revoke the 
first patent or restrain its operation, or to 
subject, where equitable grounds exist, the 
land to certain trusts in the first patentee's 
hands. A court of law in an action of. eject- 
ment cannot listen to any objections founded 
upon such considerations. But where the ac- 
tion of the officers in the execution and issue 
of the patent, or the correctness of the con- 
clusions of the special tribunal is not assail- 
ed, but the objection to the patent reaches be- 
yond such action and conclusions, and goes 
to the existence of a subject upon which such 
officers or tribunal could act, that is, to the 
title in the grantor, no such difficulty exists 
in its consideration in a court of law. That 
tribunal is as fully competent to pass upon 
the question whether a title existed at the 
time in the government, as it would be wheth- 
er the title existed in an individual where the 
grantor is a private party. 

In Polk's Lessee v. Wendall, 9 Cranch [18 
U. S.] 87, the question was considered as to 
how far in a court of law inquiries tending 
to impeach a patent could be considered, and 
it was observed that the laws for the sale of 
public lands were intended to.secure the reg- 
ularity of grants, and to protect the incipient 
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rights of individuals and the state from im- 
position; that officers Trere appointed to su- 
perintend the husiness. and rules had heen 
framed prescribing their duty, and that when 
all the proceedings were completed by a pat- 
ent, a compliance with the rules was presup- 
posed. It would, therefore, he extremely un- 
reasonable, said the court, to avoid a grant 
for any irregularity in the conduct of officers 
appointed by government to supervise the 
progressive course of a title, from its com- 
mencement to its consummation in a patent; 
but that the great principles of justice and 
law would be violated, did there not exist 
some tribunal to which an injured party 
might appeal in which the means by which 
an elder title was acquired, might be exam- 
ined, and that in general a court of equity 
was a tribunal better adapted for the purpose 
than a court of law. "But," adds the coui-t, 
"there are cases in which a grant is absolute- 
ly void, as where the state has no title to the 
thing granted, or where the officer had no 
authority to issue the grant. In such cases 
the validity of the grant is necessarily exam- 
inable at law." In Patterson v. Winn, 11 
Wheat [24 TJ. S.] 381, the supreme court re- 
fers to this case, and after giving a brief sum- 
mary of the positions we have stated, says: 
"We may therefore, assume, as the settled 
doctrine of this court, that if a patent is ab- 
solutely void upon its face, or the issuing 
thereof was without authority, or was pro- 
hibited by statute, or the state had no title, 
it may be impeached collaterally in a court of 
law, in an action of ejectment. But, in gen- 
eral, other objections and defects complained 
of must be put in issue, in a regular course of 
pleadings, on a direct proceeding to avoid 
the patent" 

This doctrine was recognized m Doll v. 
Meador. The court, after referring to a pre- 
vious case, and observing that a patent issued 
by the government for any land not embraced 
in the grant to the state, would, undoubtedly, 
be void, for want of power to convey, said: 
"We do not question this proposition; we af- 
firm it as sound. The point here is, as to tiie 
status of tlie party who can raise any ques- 
tion as to its validity, when it is regular on 
its face. Nor do we question the further 
proposition, that the defendant might have 
disproved the evidence of tiUe furnished by the 
patent, by showing that the land in question 
was not included in the act of congress, or 
was within the exceptions contained in the 
act of this state. We only annex to the prop- 
osition the qualification, that to do this, he 
must first have brought himself in some 
privity with the common source of title. If 
he was a mere intruder, not possessing any 
claim of title, either from the general or state 
government, he would not be in a position to 
question the regularity and correctness of the 
action of the officers of the state, in the selec- 
tion of the lands or the issuance of the pat- 

Nor is thereanything in the language of the 
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court, in Leese v. Olark. 18 Cal. 535, which 
militates against these decisions. There a 
patent issued upon a confirmation of a Mex- 
ican grant, was under consideration. The 
United States had stipulated, in the treaty by 
which California was acquired, to protect its 
inhabitants in theu: property, and, in the ex- 
ecution of the obligation thus created, had 
established a special tribunal to examme all 
claims to property which parties asserted 
they possessed upon the transfer of jiirisdic- 
tion from the former government Numerous 
proceedings were required to be taken before 
this tribimal and in execution of its decrees, 
and where its adjudication was favorable to 
the claimant a patent was directed to be is- 
sued to him. A patent thus resting upon the 
judgment of a special tribunal was some- 
thing more than an. ordinary conveyance of 
the government It was an official declara- 
tion that the grant to the claimant was of 
such a character at the date of the cession of 
the country, that it was entitled to recogni-. 
tion and confirmation by the United States. 
And so the court vei-y justly used the language 
which counsel cites, that upon aU matters of 
fact and law, essential to authorize its issue, 
the patent imported absolute verity. And 
what were those matters of fact and law? 
These only; that the claimant had a valid 
grant at the date of the cession, that is, a 
genuuie grant issued by the former govern- 
ment which was entitled to confirmation un- 
der the treaty and the laws made to carry its 
stipulations into effect and that by subse- 
quent proceedings the claim of the grantee 
had been definitely located by an official sur- 
vey. The whole proceeding resulting in the 
patent was one between the government and 
the claimant; it bound them until vacated 
by direct proceedings instituted for that pur- 
pose, and, of course, all parties in privity 
with either by title subsequent But if "be- 
fore the grant thus confirmed had issued, the 
title had passed from the Mexican govern- 
ment the patent notwithstanding all the 
formality of the various steps preceding its 
issue, would have created no interest in the 
patentee Such previous transfer of title, sup- 
posing always that the transfer had been , 
judicially recognized and confirmed, could be 
set up in an action at law against the patent, 
without assailing the regularity of the pro- 
ceedings of the land commissioner, or of the 
officers of the United States, in the survey 
and location of the land. Such previous trans- 
fer being established, would not make the 
patent void, but like a prior conveyance of 
the same properly, would render it raopera- 

tive. 

We do not think the judgment in the pre- 
vious action between the same parties can be 
deemed an adjudication estopping the de- 
fendant from setting up his titie and ques- 
tioning the validity of the plaintifE's patent 
When the first action was tried the defendant 
had not acquired the titie of the government 
by his patent and was therefore in no posi- 
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tion to assail the plaintiff's patent Sncb, at 
least, was tlie ruling of the court, wMcIi must 
be regarded, whether correct or otherwise, as 
the law of that case. 

It follows, from the views we have ex- 
pressed, that the law is with the defendant, 
and judgment must therefore pass in his 
favor; and it is so ordered. 



PATTERSON (UNITED STATES v.). See 
Cases Nos. 16,008-16,011. 
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Case l^o. 10,831. 

PATTON et al. v. BLAOKWELL. 

[1 Bmuner, Col. Cas, 125; t 2 Overt. 114.] 

Circuit Court, D. Tennessee. June, 1809. 

Costs of Continuance. 

In a federal court the party obtsvining a con- 
tmuanee must pay the costs of the term. 

This case was continued on the affidavit of 
the defendant The question was as to the 
costs of the term. 

Mr. Overton, for plaintiffs. 
Mr. Grundy, for defendant 

PER CURIAM. This court sits but once a 
year. The rule of practice in the superior 
courts of the state does not apply. There, 
we are informed, the party obtaining the eon- 
tinuajice is not taxed with the costs of the 
term upon the first application. There is 
certainly much equity in the English practice, 
which obUges the party praying the continu- 
ance to pay the costs of the term. This court 
has the power to establish such rules of 
practice as may be necessary to e^edite and 
attain justice. The party who is ready for 
ti-lal is in no default; and let the cause go 
which way it may, he ought not to pay the 
costs, which he might have avoided had the 
defendant been ready. If this cause is con- 
tinued it must be for a year; and hence it fol- 
lows that an application of this kind is in the 
same predicament as a similar one in the 
superior court at the second term, when it is 
usual to make the party pay the costs of the 
term. In all cases where continuances have 
been obtained during the present term, the 
costs of the term must be paid; and this will 
be considered the rule of practice hereafter. 
[It is also the practice of the federal court 
where a witness is subpoenaed in several 
causes, to permit him to prove his attendance 
in but one of the causes.] 2 

[For ol^er actions by the same plaintiffs 
o?o^^^*^}f ^^^^J defendants, see Oases Nos. 10,- 
832-10,835, and 10,838.] 



1 [Reported by Albert Brunner, Esq., and here 
reprmted by permission.] 

2 [From 2 Overt 114.] 
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Case M"o. 10,833. 

PATTON et al. v. BROWN. 

[Brnnner, Col. Cas. 185; 1 Cooke, 126.] 

Circuit Comt D, Tennessee. 1812. 

CoNVETAXcE — Registration Necessary to Pass 
Legal Estate— Deed— Execution- 
How Pboved. 

1. Registration of a deed of conveyance is 
necessary to pass the legal estate to the grantee, 
t. 2. The execution of a deed can only be proved 
by the subscribing witnesses. To prove the exe- 
cution by authentication before a judge, his cer- 
tificate must show where and in what canacitv 
he acted. '' 

In this cause the same questions arose pre- 
cisely which did in the preceding case [of 
Patton & Erwin's Lessee against Reiley, Case 
No. 10,838]. The court was full, which was 
the reason why the counsel for the plaintiffs 
stirred them again. 

All the points were very fully spoken to by 
Dickinson and Cooke, for defendant; and by 
Whiteside and Beck, for plaintiffs. 

Before TODD, Circuit Justice, and M'NAI- 
RY, District Judge. 

TODD, Circuit Justice. I at first thought 
that the deed might be read in evidence with- 
out registration. I formed that opinion from 
a view of the Virginia statute on the same 
subject and the decisions upon it Upon an 
investigation, however, I discover that there 
is no provision similar to the fourth section in 
the statute of Virgmia in relation to the va- 
lidity of the deed between the parties, and as 
to creditors and subsequent prrchasers incor- 
porated in the statute of North Carolina, 
passed in 1715. By this statute registration 
is made expressly necessary preparatory to 
the passing of the legal estate to the grantee. 
Every deed, therefore, should be registered, 
because without this previous act the legal 
estate does not pass by the deed. The words 
of the act are plain upon this subject, and the 
necessity of a conformity to them cannot be 
dispensed with. 

The certificate of Judge Haywood is insuffi- 
cient It does not show the capacity or state 
in which he acted. Perhaps if it had ap- 
peared from the certificate that it was done 
in North Carolina the probate might be 
viewed as legally taken and authenticated. 
But upon this point I give no opinion, as such 
a case is not now before the court. It is suffi- 
cient now to say that it does not show where 
it was done. 

As registration is necessary to vest the legal 
title in the grantee, much need not be said as 
to the other probate. It is barely the oath 
of a person who proves the handwriting of 
the subscribing witnesses and of the grantors, 
the witnesses and one of the grantors being 
dead. The act of assembly under which this 



1 Ptepprted by Albert Brunner, Esq., and here 
reprmted by permission.] ' ^ ' "'^ 
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deed could have been proved recognized no I 
x>ther mode of proof but the subscribing wit- 
nesses. These requisitions cannot be dis- 
pensed with. 

M'NAIIty, District Judge, concurred, and 
the deed was rejected. 
The plaintifEs were nonsuited. 

\WoT other actions by same plaintiffs against 
different defendants, see Oases Nos. 10,831, 10,- 
833-10,835, and 10,838.] 



Case ISTo. 10,833. 

PATTON et al. v. OABOTHERS. 

IBrunner, Col. Gas. 207; i Cooke, 148.] 

Circuit Court, D. Tennessee. 1812. 

Oldest Grant— CoNCLUsrvENEss. 

The oldest grant is evidence of title at law, 
and can only be defeated by producing an older 
entry coupled with a grant. 

After the lessors of the plaintife had gone 
through with their evidence, the defendant 
produced an entry made in the name of Jean 
Donaldson, covering the land in dispute. It 
appeared from the entry books, that this ^- 
try had been transferred to John Donaldson. 
The defendant then produced a grant, in the 
name of John Donaldson, covering the land in 
controversy. The grant did not upon its face 
show what entry it was founded on, and no 
plat and certificate of survey was attached to 
it or produced. The plat and certificate of 
survey always show the date and number of 
the entry, and the name of the enterer. The 
plaintiff's counsel objected to this grant being 
read as evidence to the jury, because it did 
not appear that it issued upon the entry made 
in the name of Jean Donaldson. 

Mr. Whiteside, for plaintiff. 

Grundy. Haywood & Cooke, for defendant. 

» BY THE COURT (absent, TODD, Circuit 
Justice). The grant cannot be read as evi- 
dence. The grant to the lessors of the plain- 
tiffs is older in date than this grant; their 
claim can only be defeated by producing an 
entry, older than their grant, coupled with a 
grant An older entry is produced; but it 
does not appear that this entry ever has been 
carried into a grant. The entry will not do 
without the grant, nor the grant without the 
entry; and nothing appears to show that they 
ought to be attached to each other. The plat 
and certificate of survey ought to have been 
produced, from which it would have appear- 
ed, upon what entry the grant issued. As it 
stands, it cannot be read. 

[For other actions by the same plaintiffs 
against different defendants, see Cases Nos. 10,- 
831. 10,832, 10,834, 10,835, and 10,838.] 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



Case N"©. 10,834. 

PATTON et al. v. COOPER. 

[Brunner, Col. Cas. 193; i Cooke, 133.] 

Circuit Court, D. Tennessee. 1812. 

Recovery in Action of Ejectmrnt — Deed— Ef- 
fect OP Registration. 

1. In an action of ejectment plaintiff may re- 
cover less than he declares for, but he cannot re- 
cover more than prayed for. 

2. The registration of a deed vests the legal 
estate in the grantee, as of the date of the deed, 
and relates back to that time. 

The plaintiffs produced in evidence in sup- 
port of their title a deed from John G. 
Blount and Thomas Blount to David Allison, 
which had been proved and registered as to 
John G. Blount, but not proved as to Thomas 
Blount The proof and registration were 
after the commencement of the suit and 
the demises laid in the declaration. 

It was objected by Dickinson & Cooke, for 
defendant that this deed could not be view- 
ed as the deed of both the grantors when 
only proved as to one; and that therefore 
as the plaintiffs had brought suit for the 
whole of the land they ought not to recover; 
as, if they did recover, it could only be an 
undivided moiety. 

It was also objected that the suit had been 
brought and the demises laid in the declara- 
tion long previous to the registration of the 
deed; and that inasmuch as no interest 
passed to the grantee until, registration, the 
plaintiffs had commenced their suit before 
they had any legal title. 

Mr. Whiteside, for plaintiffs. 

BY THE COURT. It is true this deed can 
only be read as the deed of John G. Blount, 
and that in consequence thereof the whole 
cannot be recovered in this action; but it is 
equally true that an undivided moiety may. 
If the plaintiff declares in ejectment for the 
whole he may recover a part; or if he de- 
clares for a part he may recover less. The 
rule is that he may recover less though he 
cannot recover more than he declares for. 
2 Hayw. (N. 0.) 150, 222; 1 Burrows, 326; 
Runn. Ej. 104; 1 Johns. Cas. lOL 

But it is further objected that the deed 
has been registered since the demises laid 
in the declaration. To this we will reply, 
that although a deed does not pass the es- 
tate to the'giuntee until registi-ation, yet 
when it is registered, it relates back to the 
time of the execution; and the grantee in 
such a case is considered as having been 
seized from the beginning. 2 Hayw. (N. C.) 
287, 288; 1 Bac. Abr. 277. 278; Cro. Car. 217; 
Cro. Jac. 52; 2 Com. Dig: 65, 66. The case 
in 2 Show. 207, is perhaps founded upon the 
particular bankrupt laws of England; but 
be that as it may, it is a single case, and is 
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not supported by any other decision. It is 
directly in opposition to tlie wliole current of 
principles upon this subject. We are there- 
fore of the opinion that the deed may be 
read as the deed of one of the grantors, and 
that the plaintiff can recover an undivided 
moiety. 

[For other actions by same plaintiffs against 
different defendants, see Cases Nos. 10,831-10,- 
833, 10,835, and 10,838.] 



PATTON (GILL v.). See Cases Nos. 5,429 and 
5,430. 



Case No. 10,835. 

PATTON V. HYNES. 

[Brunner, Col. Cas. 231; i Cooke, 356.] 

Circuit Court, D. Tennessee. 1813. 

Statdte of Limitations — Title op Adverse 
possbssion. 

To obtain the benefit of the statute of limita- 
tions under a plea of seven years' possession in 
Tennessee, the claimant must have color of title. 

This was an ejectment brought [by Pat- 
ton's lessee] to recover possession of lot No. 
23, in the town of Nashville. The plaintiff 
gave in evidence a deed from .the commission- 
ers to Abednigo Llewallen, dated the 8th day 
of July, 1785, for the lot in question. It was 
then proved that Abednigo was dead; and 
that Shadrach Llewallen was his heir at law. 
A deed was exhibited from Shadrach to Fran- 
cis May, dated the 30th day of August, 1810; 
and also a conveyance from May to the lessor 
of the plaintiff, dated the 31st of October, 
1810. The defendant also claimed title under 
Abednigo LlewaUen, and exhibited in proof a 
deed from William T. Lewis, dated in 1805; a 
deed from Joel Lewis to William T, Lewis, 
dated, in 1802; a deed from Josiah Love to 
Joel Lewis, dated in 1793; and a deed from 
John Montgomery to Josiah Love, dated in 
September, 1789. The defendant, and those 
under whom he claims, have been in posses- 
sion of the lot ever since the month of Feb- 
ruary, 1793. Testimony was introduced in 
behalf of the defendant for tihe purpose of 
showing that Abednigo LlewaUen had sold 
the lot to Montgomery; but it was admitted 
that no deed of conveyance could be produ- 
ced. Testimony was also introduced, with a 
view of proving the deed purporting to be 
from Montgomery to Love a forgery. 

Mr. Whiteside, for plaintiff. 
Dickinson & Haywood, for defendant 

TODD, Circuit Justice (absent, McNAIRY, 
District Judge). There are two questions 
arising in this case: First Whether the juiry 
have a right from length of possession and 
other circumstances, to presume a deed from 

1 CReported by Albert Brunner, Esq., and here 
reprinted by permission.] 



Llewallen to Montgomery. This is a proposi- 
tion so entirely depending on matters of fact 
that it is difficult to give any clear and satis- 
factory opinion upon it At present however, 
I have no hesitation in saying that where a 
person has been in possession for the length 
of time mentioned in this case, and can also 
introduce circumstances to prove a sale by 
the original owner, it may be left to a jury 
to presume that there was a conveyance, and 
that it has been registered. But even then 
the chain of title in the present case would be 
defective, if the jury should be of opinion that 
the paper purporting to be a deed from Mont- 
gomery to Love is a forgery. Second. The sec- 
ond question arises upon the statutes of limi- 
tation. The act of 1715 [1 Scott's Laws, 14] 
declares that "no person or persons, nor th^ 
heirs, which hereafter shall have any right or 
titie to any lands, tenements, or heredita- 
ments, shall thereunto enter and make claim, 
but within seven years next after his, her, or 
their right or title shall descend or accrue; 
and in default thereof, such person or persons 
so not entering or making default shall be ut- 
terly excluded and disabled from any entry 
or claim thereafter to be made." The act of 
1797 [1 Scott's Laws, 612] upon which the 
plaintiff's coimsel relies as a repeal of that of 
1715, provides that in all cases where any 
person or persons shall have had seven years' 
peaceable possession of any land by virtue 
of a grant, or deed of conveyance founded up- 
on a grant, and no legal claim, by suit in law, 
shaU be set up to the said land within the 
above time, then and in that case the person 
so holding possession as aforesaid shall be en- 
titied, etc. 

I do not consider that the act of 1797 re- 
peals that of 1715; but when they are both 
taken together the result will be that a naked 
possession, by a mere trespasser for the term 
of seven years, will be no bar to a recovery 
sought by the original legal owner. At the 
same time I wish it understood as the opinion 
of the court that a regular chain of convej^- 
ances in due form, from the original grantee, 
is not required to authorize the statute to be 
a bar. The land must first be appropriated, 
and then, to protect the possession of a de- 
fendant, he must have had that possession 
seven years, peaceably, under a color of title. 
To constitute a color of title there need not 
be a r^ular chain of conveyances. If the 
possession has been taken in such a way as 
to authorize a belief that the possessor im- 
agined he was occupying his own property, 
that will be color of titie. What will amount 
to this must depend upon the particular cir- 
cumstances of the case; but it has always 
been understood that possession under a deed 
will be sufficient Upon this principle the 
case of Sawyer v. Shannon [Case No. 12,- 
4*05], in this court "was decided; and I have 
no disposition to disturb it It is of the 
utmost consequence that our decisions in re- 
gard to real property should be uniform. 
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Unde'* this view of the case it will not toe 
at all material whether the deed from 
Montgomery was forged or not, as there has 
been possession imder a deed admitted to be 
genuine for twenty years. 

[For other actions by the same plaintiff 
against different defendants, see Cases Nos. 10,- 
831-10,834, and 10,838.] 



Case na"o. 10,836. 

PATTON V. JANNEY. 

SAME T. TAYLOR et al. 

[2 Oraneh, O. O. 71.] i 

Circuit Court, District of Columbia. April 
Term, 1813. 

Principaii aud Asent — Effect op Knowi»edge 
OF One Agent upon Acts of Anothek Agent 
OF Same Pbincipal— Insubancb afteh Loss op 
PROPERTr— "Witness. 

1. Witnesses may be removed while others are 
examined. 

2. One joint defendant, in an action of as- 
sumpsit, cannot confess judgment so as to en- 
able him to testify in behalf of the other de- 
fendants. 

3. Information, received by an agent of the in- 
sured, of the loss of the property, before in- 
surance effected, will not vacate the policy, un- 
less the agent is the agent who obtains the insur- 
ance, or gives the information to the person who 
obtains it. 

4. If several actions against several under- 
vmters upon the same poli{^ are submitted to 
the same jury at the same time, and the jury 
find verdicts against some of them, but wish to 
reconsider as to the others, those underwriters 
against whom the verdicts are found cannot be 
examined as witnesses for the others. 

These were actions of assumpsit against 
several underwriters upon the same policy of 
insurance on the schooner Dorchester, from 
Antigua to Alexandria. 

The counsel for the defendants requested 
that Captain Kotoerts (who it was supposed 
was a witness for the plaintiffs, and would 
^ve different testimony from that contained 
in a deposition of Mr. Dykes, as upon a form- 
er trial he had differed in some particulars,) 
might toe removed out of hearing at the time 
of reading that deposition, wliich was allowed 
toy the court, it not being opposed toy the coun- 
sel for the plaintiff. (THRUSTON, Circuit 
Judge, absent, and CRANOH, Chief Judge, 
doubting, as to the correctness of the practice.) 

E. J. Lee and Mr. Taylor, for defendants, 
offered to examine John Young as a witness. 
He was a joint defendant with Mr. Marstel- 
ler in a suit on some policy then depending, 
and the judgment in which was, toy agree- 
ment, to depend on the verdict in this case. 
Mr. Young offered to confess judgment in 
that suit, waiving the joint plea of non as- 
sumpsit as far as it was pleaded on his part 

But THE COUilT (THRTJSTON, Circuit 
Judge, atosent) was of opinion that as the suit 
against Marsteller and Young was joint, and 

I [Reported by Hon. William Cranch, Chief 
Judge.] 



they had pleaded jointly, judgment could not 
be entered separately against one; and re- 
fused to order the judgment to be entered; 
but permitted an entry to be made on the 
record that Mr. Young came and offered to 
confess judgment; tout they rejected Young 
as a witaiess for tiie defendant; for as judg- 
ment cannot be rendered against Young un- 
til it is rendered against Marsteller; and as 
the judgment against Marsteller is, toy agree- 
ment, to depend on the event of the present 
suit, and as the verdict in the present case 
may be affected by the testimony of Young, 
if he should be permitted to testify, he is di- 
rectly interested. 

E. J. Lee, for defendants, then contended 
that if Dykes was the general agent of the 
plaintiff, and had information of the loss soon 
enough to have communicated it to the plain- 
tiff, so as to prev^Dit the insurance, and failed 
to do so, the plaintiff was bound by the 
knowledge and negligence of his said agent, 
and the policy is void. 

Mr. Swann, contra. The knowledge of the 
agent which can affect the policy, must toe 
the knowledge of an agent concerned in oto- 
taining the insurance or in giving the infor- 
mation upon which it is obtained; tout the 
mere neglect of the agent at Norfolk to give 
the information by the next mail, did not 
vitiate the policy- 

And of that opinion was TELE COtJRT 
(THRTJSTON, Circuit Judge, absent). 

The jury found verdicts against the defend- 
ants in two of the cases, but wished to recon- 
sider as to the other cases. Mr. Lee, for the 
defendants, proposed to examine the defend- 
ants, against whom the verdicts were foimd, 
as witnesses for the other defendants; but 
the court said it was not consistent with the 
practice of the court: all the causes having 
been submitted to the jury at the same time. 

Bills of exception were taken by the de- 
fendants' counsel, but no writ of error was 
prosecuted. 



PATTON (NICHOLSON v.). See Case No. 
10,250. 

PATTON (PIERCE v.). See Case No. 11,145. 



Case No. 10,837. 

PATTON et al. v. The RANDOLPH. 

[Gilp. 457.] 1 

District Court, E. D. Penn^lvania. July 23, 
1834. 

Bottomry — When Authorized — Necessity — 
Presence op Owner — Funds — Lien on Co- 
owner's Share in Favor of Another Co- 
owner. 

1. A ease of necessity alone authorizes a maii- 
ter to pledge his vessel by giving a bottomry 
bond. 

[Cited hi Gibbs v. The Texas, Case No, 5,385; 
Greely v. Smith, Id. 5,750.] 

1 [Reported by Henry D. Gilpin, Esq.] 
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2. The master cannot pledge a vessel by giTing 
s, bottomry bond for money borrowed for repairs, 
when the owners of the vessel are present at the 
place where the repairs are made, or when he 
has funds of the owners, which he has not used, 
for the purpose. 

[Cited in Glbbs v. The Texas, Case No. 5,385; 
Joy V. Allen, Id. 7,552; The Panama, Id. 
10,703.] 

3. One part owner cannot take ftom the mas- 
ter a bottomry bond on the share of another 
part owner, for repairs done to the vessel. 

4. It seems to be the better opinion, that one 
part owner of a vessel has not a lien on the 
share of another part owner, for a balance 
which may be due to him. 

[Cited in Macy v. De Wolf, Case No. 8,933; 
The Larch, Id. 8,085; The Jennie B. Gil- 
key, 20 Fed. 161; The Daniel Kaine, 35 
Fed. 787.] 

[This was a libel by William Fatten and 
Samuel D. Dickson against the schooner 
Randolph, to enforce a bottomry bond. 

J. R. IngersoU, for libellants. 
O. Gilpin, for respondents. 



HOPKINSON, District Judge. There 
seems to be no question about the material 
facts of this ease. The vessel sailed from 
Philadelphia, bound to Charleston; the re- 
spondents, Sloan and Morris, being the own- 
ers of one-fourth part of her. At Charles- 
ton certain repairs were required, and were 
made and paid for by moneys advanced by 
the libellants, Patton and Dickson, to whom 
the captain gave a bottomry bond, on the 
one-fourth part of the schooner belonging 
to Sloan and Morris, to secure the repay- 
ment of their advances. The libellants 
were then in Charleston, and part owners 
of the vessel, the captain himself being the 
other part owner. "Various grounds of de- 
fence against this bond have been taken 
and insisted upon on the part of the re- 
spondents. In the first place, it appears 
that, prior to the execution of the bond, 
Sloan and Morris had made an assignment 
of their share and interest in this schooner 
to assignees for the benefit of their general 
creditors, and that this assignment was 
known to captain Doyle, as well as to the 
libellants, the obligees in the bond, before 
the execution of the bond; but the assign- 
ment was subsequent to the making of the 
repairs for which the money was advanced. 
I pass by the question, whether the assign- 
ment or the bond should be preferred in 
such a case. 

A second question has been raised. Can 
a part owner take a bottomry bond on the 
share of another owner. Tor repairs done 
to the vessel? It is to be recollected that 
the bond and pledge or hypothecation of the 
vessel are given by the captain, to raise 
money, by borrowing, for the outfit of the 
vessel, in order that she may prosecute her 
voyage. It is an extraordinary power over 
the property of another, and strictly con- 
fined to the cases of necessity which au- 



thorize it But of whom, in this ease, did 
the captain borrow the money he wanted? 
Of the very persons who were themselves 
personally responsible for the whole debt 
He borrowed money from Patton and Dick- 
son to pay the debts of Patton and Dickson. 
This is, at least, a novelty. It is difficult to 
reject the suggestion, that it was a device 
got up by the captain and the libellants, 
after they heard of the failure and assign- 
ment of their co-partners, Sloan and Morris, 
to appropriate to themselves their share of 
the schooner, in order to indemnify them for 
the share of Sloan and Morris, in the ad- 
vances made for the repairs at Charleston, 
They, therefore, became lenders to the cap- 
tain to pay their own debts, contracted for 
the repairs of their own vessel. 

Two objections to the bond, as an hypoth- 
ecation of the" schooner, remain; either of 
which, in my opinion, is sufficient to destroy 
its validity.- 

The first objection is, that, at the time the 
money was borrowed, if it can be so consid- 
ered, and the bond given, two of the own- 
ers, besides the captain himself, were actu- 
ally in Charleston, where the repairs were 
made and the debts contracted; in fact, the 
ownera of three-fourths of the schooner were 
present Can the captain of a vessel pledge 
her for money borrowed for her repairs in 
such a ease? If the captain, instead of get- 
ting this money from his owners, or of ap- 
plying to them for funds, had borrowed it 
from strangers, in their presence, and 
pledged their vessel for its repaymeut, 
would they have deemed it a valid act; 
would they have submitted to such an ex- 
ercise of power over their property? His 
power is not altered or enlarged because he 
resorted to them for the money, pledging to 
them the interest of an absent owner. In 
the presence of the owner of a vessel, on 
whose personal credit it is presumed the 
money necessary for the prosecution of a 
voyage may be obtained, the case of neces- 
sity does not exist which alone authorizes a 
captain to assume a power, not belonging to 
his ordinary duties or authority, to pledge 
his vessel, I consider, then, the residence 
or presence of some of the owners of this 
schooner, at the place where the repairs 
were made, and the money taken up, as 
sufficient to destroy the validity of this 
bond, as an instrument without authority. 

The other objection is equally fatal to it, 
and on the same general ground, that is, the 
absence of that necessity, which alone con- 
fers the power on the captain to execute 
such a bond. Sloan and Morris, whose share 
in the schooner is hypothecated, sent out in 
her, as their own separate property, seventy- 
nine barrels of flour, which was sold at 
Charleston by the captain for five dollars 
and seventy-five cents per barrel. He got a 
note from the purchaser, which he had dis- 
counted on the 12tli February, and received 
thereon four hundred and twelve dollai-s; 
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more than the share of Sloan and Morris of 
the advances made for repairs; more than 
the sum for Tvlileh their part of the schooner 
•was hypothecated. The bond Is dated on 
the 15tb of March, 1S34, a little more than a 
month after these funds came into the cap- 
tain's hands, and after the repairs had been 
made; so that after these debts for repairs 
■were contracted, the captain actually had in 
his hands money enough to pay for them, or 
at least for the portion chargeable to the re- 
spondents. Why did he not so apply it? He 
says he disposed of these funds in the pur- 
chase of their paper, which was then good, 
but admits that he had no instructions from 
Sloan and Morris to apply them in this way. 
Can the master of a vessel dispose of his 
owner's funds, at his own pleasure, and thus 
create a necessity which is to give him an au- 
thority to hypothecate their vessel? I appre- 
hend not We are here again compelled to 
see that the execution of this bond did not 
arise out of any necessity to procure money 
to pay for the repairs of the vessel, and get 
her out of the hands of those who had fur- 
nished the materials and done the work of 
her repairs; but it was an expedient to se- 
cure to the owners at Charleston, who had 
paid for the whole, a reimbursement of the 
one-fourth part chargeable to Sloan and Mor- 
ris, and to get it from their general creditors, 
to whom an assignment had been mada of 
their interest in this schooner. I do not say 
there was any thing unfair in making the 
experiment, but I think the law will not 
sanction it 

It has been suggested by the counsel of the 
libellants, that a joint owner has a lien on 
the share of his co-owner of a vessel for a 
balance which may be due to him. Opinions 
on this point have differed, and it appears to 
me that the better opinion is against this doe- 
trine. I should be disposed to follow the 
opinion of Lord Eldon in the case of Ex parte 
Young, 2 Ves. & B. 242, as Chancellor Kent 
did on this auestion in the case of Mumford 
V. Nicoll, 4 Johns. Ch. 522, although a major- 
ity of the judges in the New York court of 
appeals seemed inclined to support the opin- 
ion of Lord Hardwicke, in the case of Dod- 
dington v. Hallet, 1 Ves. Sr. 497, which was 
in favour of the lien. If, however, such a 
lien were admitted to exist, can it be en- 
forced by a libel in the admiralty? Or when 
a libel has been filed, setting forth a claim 
founded on a bottomry bond, and on that 
only, can the libellants, finding themselves 
unable to sustain that claim, withdraw it, or 
have it dismissed, and then substitute, in its 
place, another claim altogether different, and 
of which the court, originally, could have 
taken no cognizance? It is wholly unlike 
the case in which chancery, having jurisdic- 
tion of the principal matter, wiU take it over 
collateral subjects, although they would not, 
by themselves, have been liable to it. 

Decree: That the libel be dismissed, with 
costs. 
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Case No. 10,838. 

PATTON et al. v. KBILY. 

[1 Brunner, Col. Cas. 180; i 4 Cooke, 119.] 

Circuit Court, D. Tennessee. 1812. 

CoNVETASCB— Rbgistkation Neoessary to Pass 
Leqai. Notice. 

The legal estate will not pass to the grantee 
by' a deed of conveyance, unless such deed he 
registered, registration having been substituted 
by the legislature for livery of seizin. 

[Cited in Olcott v. Bynum, 17 Wall. (84 XJ. S.) 
58.] 

The plaintiffs, in support of their title, 
produced in evidence a grant from the state 
of North Carolina to John G. Blount and 
Thomas Blount, for five thousand acres of 
land, as mentioned in the declaration; and 
they offered in evidence a deed from the 
grantees to David Allison, under Tyhom they 
claim. This deed had upon the back of it 
the following indorsements: "This deed of 
bargain and sale from J. G. Blount and 
Thomas Blount to David Allison was this 
day proved to be the act and deed of the 
grantors by John Blackledge, a subscribing 
witness thereto. J. Haywood, J. S. C. L. E." 
*'Let it be registered. J. Haywood, J. S. C. 
L. B." Upon the back of the deed also ap- 
peared a probate of the oaths of several wit- 
nesses, stating that the two subscribing wit- 
nesses were dead; that the persons called 
upon also were well acquainted with the 
handwriting of the subscribing witnesses, 
and the handwriting of John G. Blount and 
Thomas Blount; and that the attestation 
was in the handwriting of the witnesses. 
They also proved the handwriting of the 
grantors in the same way. Upon these pro- 
bates respectively the deed had been regis- 
tered. The plaintiflEs also offered, and pro- 
duced witnesses in open court who proved 
the handwriting of the subscribing wit- 
nesses, and that they were dead; and also- 
the handwriting of the grantors, and that 
one of them, viz., Thomas Blount, was dead» 
and the other lived in North Carolina. 

Dickinson and Cooke, for defendant, ob- 
jected to reading the deed in evidence- A« 
to the probate before J. Haywood, there can 
be no pretense for its legali^. A law passed 
in 1794, authorizing deeds to be registered 
in this country, if proved before a judge of a 
superior court in another state. It is not 
pretended but that the person who took this 
probate is not, nor ever was, a judicial oflS.- 
cer of this ^tate; and if he were, the probate 
would still be illegal, because no law ever 
authorized proof of the execution of a deed 
in that manner. To make this probate and 
the consequent registration good it must in 
some way appear that the person receiving 
it really acted in the capacity, which the 
law requires. To the end of tlie name f. 
Haywood is added the hieroglyphics J. S. C. 

1 [Reported by Albert Brunner, Esq., and here- 
reprinted by permission.] 
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L. E., wMch the gentiemen will say mean 
justice of tlie superior court of law and 
equity. It does happen that these characters 
will correspond with the initials of that title; 
but they as well stand for almost anything 
else. It may be the cipher used in North 
Carolina, designating the title of their 
judges; but this court cannot officially take 
notice of it. Besides, if we can give a legal 
interpretation of these letters, and thereby 
be enabled to explain them so as to suit the 
ideas of the plaintiff's counsel, still there is 
an essential wanting, because it does not 
from the certificate appear of what state Mr. 
Haywood was a judge. There is not even an 
initial which stands for North Carolina. Al- 
though, then, he may be a judge of a superior 
court of law and equity for anything that ap- 
pears to the court, it may be in some one of 
the territories, or even out of the United 
States. In short, it does not appear that he 
really occupied the station which the act of 
assembly required as a prerequisite to his re- 
ceiving the probate. 

Now, as to the- second objection viz., the 
proof by parity of hands. It will not be con- 
tended on the other side that the deed now 
produced in evidence would pass any legal 
estate at common law. By the common law 
livery of seizin was necessary to be made 
upon every grant of an estate, whether of in- 
heritance or for life only. 2 Bl. Comm. 318. 
To remedy the inconvenience which might re- 
sult from this ceremony in England was pass- 
ed the statute of Henry VIIL, recognizing 
deeds of bargain and sale; and in this coun- 
try the act of the North Carolina legislature, 
making, in substance, a similar provision, 
passed in 1715. It is entitled "an act to ap- 
point public registers, and to direct the method 
that shall be observed in conveying lands," 
etc., and provides "that no conveyance, or bill 
of sale for lands (other than mortgage), in 
what manner of form soever drawn, shall be 
good and available in law, unless the same 
shall be acknowledged by the vendor, or prov- 
ed by one or more evidences upon oath, 
either before the chief justice for the time 
being, or in the court of the precinct where 
the land lieth, and registered by the public 
register of the precinct where the land lieth, 
within twelve months from the execution 
thereof; and that all deeds so done and ex- 
ecuted shaU be valid, and pass estates in 
land, or right to other estate, without Jivery 
of seizin, attournment, or other ceremony 
whatsoever." 

It will be argued by Mr, Whiteside, that as 
the legislature, in the act of 1715, required 
the deed previous to registration to be prov- 
ed by evidence, it is not necessary to resort 
to the subscribing witnesses in those cases 
where proof of handwriting would be suf- 
ficient at common law. What would have 
been the construction of that act upon a deed 
offered to be proved in one year after the 
execution (which is not the case here), and 
before any other statute had passed on the 
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subject. It will not now be necessary to in* 
quire, as we expect to show that from a uni- 
form train of legislative declarations it has 
been always required that the deed should 
either be acknowledged by the grantor, his 
agent or attorney, or proved by the sub- 
scribing witnesses. The next law which 
passed upon this subject was enacted in 
1760, and expressly provides that before the 
deed can be admitted to registration it shall 
be acknowledged by the grantor, his agent 
or attorney, or proved by the oath of the sub- 
scribing witnesses, and gives two years 
time for registration. In the act of 1776 wiU 
be found a provision in the same words; so 
also in the acts of 1773, 1777, 1782, and 1784, 
and in every other law which has passed on 
the subject, esicept the law of 1811, which 
can be of no service to the plaintiffs, as the 
probate now objected to was made several 
years before. As a further evidence of the 
legislative meaning upon this point, if any- 
thing is required more than an express dec- 
laration, we will refer the court to an act 
passed in 1787, providing that the deeds 
from the office of Lord Grenville might be 
proved by parity of hands. Now, if this 
was understood to be the law before in re- 
lation to all deeds, it was, to say the least 
of it, extremely absurd to say it should ap- 
ply to a particular kind of deeds; for it 
would have applied to them without any 
such law. It is, therefore, a fair mode of 
argument to say that, when the legislature 
recognized proof of a certain description as 
being sufficient to establish the execution of 
a particular kind of deeds, they meant there- 
by to exclude the idea of that proof being 
sxifficient to prove the execution of other 
deeds. As a further illustration of the uni- 
form view which the legislature have taken 
of this point we will refer the court to two 
statutes,— the one enacted by North Carolina 
in 1756 (chapter 6, § 4, Hayw. Rev. 66), and 
the other by the legislature of Tennessee, in 
the year 1806 (chapter 49, § 1, Hayw. Rev. 
413). Each of these statutes was intended 
to remedy a particular inconvenience. The 
grantee had no summaiy method of compel- 
ling the attendance of witnesses to a deed, for 
the purpose of proving the execution prepar- 
atory to registration. This was an evil which 
the legislature felt anxious to cure, and 
therefore they passed these statutes, respec- 
tively, authorizing- the grantee to apply to 
the court of the county where land might 
lie, and procure a summons for the subscrib- 
ing witnesses, compelling them to attend, 
and testify what they knew about the exe- 
cution of the deed. The evil was that the 
grantee had no summary way of compellmg' 
the proof of the execution of his deed. (Per- 
haps the only previous mode was by a bill to 
perpetuate testimony.) The legislature, to 
remedy this inconvenience, passed the laws 
in question, authorizing a process to compel 
the attendance of the subscribing witnesses. 
If it had been the law that the esecution of 
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tlie deed could be proved by witnesses other 
than those who were subscribed as such, this 
remedy would be but half complete. lu 
truth, it was never believed by the legisla- 
ture that the deed could be proved by any 
but the subscribing witnesses, and there- 
fore, when they make a remedial provision 
on that subject, they only speak of witnesses 
of that legal character. 

The only statute which we shall notice 
was passed In 1811, subsequent to the re- 
spective probates. It provides that where 
tiie witnesses are dead, or live out of thfe 
state, and the grantor is also dead, that the 
deed may be registered by proving the hand- 
wxiting of the witnesses and grantor; and 
then when it is so proved and registered it 
shall be read in evidence. The plaintiffs do 
not pretend that they come within the pro- 
vision of this act, nor can they do so, be- 
cause their probate and registration is long 
prior to the passage of the law, and because 
the law is only prospective, and is to continue 
in force for two years thereafter. It seems 
most manifest that no such privilege existed 
previous to the enactment of this statute, and 
that the object of the legislature was to 
provide a new remedy, which was to be 
tried for a limited time. But admitting that 
a deed for land may be proved as an instru- 
ment at common law, so as to pass the legal 
estate to the grantee, and still we must 
prevail. The evidence offered is es parte. 
In those cases at common law where proof 
of the execution was admitted by persons 
other than the subscribing witness, it was 
in open court, and not by an ex parte exam- 
ination. 

As to the third objection, viz., proof of ex- 
ecution upon trial, we will briefly state what 
we conceive to be the law. "When this tes- 
timony is offered it is upon the principle 
that there has been no registration. We con- 
tend that until registration no estate passes. 
The act of 1715 is the only law of this coun- 
try which authorizes lands to pass by deed. 
It is in substance a copy of the statute (27 
Hen. VIII.) in relation to deeds of bargain 
and sale. The English statute requires that 
the deed shall be enrolled; and our statute 
requires that it shoiild be registered; and 
these things must be respectively done be- 
fore any estate passes. It may be that when 
registered it relates back to the time of ex- 
ecution; but still until it is registered the 
legal estate is not in the grantee. It has 
constantly been determined in England that 
no estate passes until after enrollment 1 
Bac. Abr. 277, 278; Gro. Jac. 52; Hynde's 
Case, 4 Coke, 70a; 2 Com. Dig. 63, 66. Up- 
on this poin£ we know of no determination 
In this c'ountry, A case occurred in North 
Carolina in which the court said that when 
the deed was enrolled, it passed the estate 
ab initio, and would so operate as to con- 



sider the grantee as legally seized from the 
execution. 2 Hayw. N. O. 287, 288. Such a 
determination could alone be founded upon 
the idea that no estate passed without reg- 
istration. Indeed, the act of assembly ex- 
pressly requires it preparatory to the pass- 
ing a legal estate; and it is not for the court 
to say it may be passed in any other way. 
In truth, it will not do for the gentleman to 
say that the act is to be disregarded, for it 
is the very foundation of his claim; it has 
no effect whatever without it. In those cases 
where an instrument has been supported by 
discarding a statute made upon the subject, 
the courts have done so upon the ground 
that the instrument is good at common law. 
There is no pretense for such a thing In this 
ease. There never was a case where a right 
accrued under a statute that such right was 
adjudged valid if the express requisitions of 
the statute had not been complied with. 
Those requisitions have not been complied 
with in this case; the deed has not been reg- 
istered; and therefore we humbly hope that 
it wiU be rejected. 

M'NAIRY, District Judge. The objections 
which apply to the first two modes of proof of- 
fered by the plaintiffs have been decided as 
valid by this court upon a former occasion. At 
that time I was of opinion that the execu- 
tion of the deed might be proved upon the 
trial, and given in evidence before it had 
been registered. After a very full investiga- 
tion I am constrained to alter that part of 
my former decision. Registration was in- 
tended by the legislature to stand in the 
place of livery of seizin. By the common 
law no estate could pass without livery of 
seizin; and the same may be said as to its 
substitute. Lands as conveyed by this deed, 
would not pass the estate at common law; 
and if it will pass, it must be by act of as- 
sembly- The act of 1715 requires the deed 
to be registered before a legal estate is vest- 
ed in the grantee. To create a titie under 
this act of assembly the party claiming the 
benefit of it must have complied with its 
requisitions, one of which is that the deed 
shall be registered. The deed cannot be read 
in evidence. 

And the plaintiffs were nonsuited. 

NOTE. Unregistered deed cannot he read in 
evidence of conveyance. See Olcott v. Bynmn, 
17 Wall. [84 U. S.] 58, citing above case. 

[For other actions by same plaintiffs against 
different defendants, see Cases Nos. 10,831- 
10,835.3 
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Case 'No. 10,839. 

PATTON V. VIOI/ETT. 

[1 Oraneh, C. C. 463.] i 

Oireuit Court, District of Columbia. Nov. 
Term, 1807. 

Bills xsh Notes — Insolvency op Maker— Suit 
AGAissT Indorses — Indorsement op Blank 
Note— Solvency of Maker at Maturity— Be- 
QunsT to Sue. 

1. In Virginia the insolvency of the maker of a 
promissory note excuses the holder for not suing 
him and obtaining judgment, &c., before suing 
the indorser. 

2. An indorsement of a blank paper, with in- 
tent to give credit to the maker of a promissory 
note which should afterwards be written there- 
on, is obligatory, although no other consideration 
passed from the indorsee to the indorser; and 
authorizes the maker to make the note in the 
manner intended at the time of the indorsement. 

3. It is no bar to the plaintifiE's recovery in this 
action that the maker had, at the time the note 
became payable, property enough to pay this 
debt, and that he an.d the plaintiff both resided 
in the same town, and that the plaintiff brought 
no suit against the maker. 

_ 4. The insolvency which will excuse the plain- 
tifE for not bringing suit against the maker, must 
be such as, in the opinion of the jury, would 
render a suit fruitless. 

5. If the maker was solvent at the time the 
note became payable, and during such solvency 
the defendant requested the plaintiff (but not in 
writing) to sue the maker, and he did not, the de- 
fendant is discharged from liability, under the 
equity of the statute of Virginia 23d December, 
1794, "concerning debtors and their securities.'* 
[Laws 1794, p. 7.j 

The declaration was upon a promissory- 
note, made by Brooke, payable to Violett or 
order, and by him assigned, by indorsement, 
to the plaintiff; and averred demand of pay- 
ment from Brooke, his refusal and insolvency 
at the time of demand, and notice thereof to 
Violett. 

Upon the trial of the general issue. THE 
COURT (DUCKETT, Circuit Judge, absent), 
at the prayer of the plaintiff, instructed the 
jury, in effect, that if the defendant indorsed 
the note, with intent to give credit to the 
maker with the plaintiff, for the amoimt of 
the note, and the plaintiff did thereupon give 
such credit, the circumstance that the in- 
dorsement was made before the note was 
filled up, was no bar to the plaintiff's recov- 
ery in this action, although the defendant re- 
ceived no other consideration for his indorse- 
ment than the credit thus given by the plain- 
tiff to Brooke upon the faith of the note; and 
that such indorsement authorized Brooke to 
fill up, and make the note in the form in 
which it appears to have been made; and that 
the circumstance, that the body of the note 
was in the plaintiff's handwriting, was whol- 
ly immaterial to this issue. 

And THE GOUET refused to instruct the 
jury, as prayed by the defendant, that if they 
should be satisfied by the evidence, that 
Brooke had property enough to pay this debt 

1 [Reported by Hon. "William Craneh, Chief 
Judge.] 



at any time after the note became payable, 
and that the plaintiff had remained in the 
same county with Mm, and had not brought 
suit against him, he could not recover in this 
action. 

THE COURT also said that the insolvency, 
to excuse the not bringing a suit, must be 
such as would, in the opinion of the jury, 
have rendered a suit fruitiess. 

THE COURT also, at the suggestion of the 
defendant's counsel, expressed an opinion, 
that under the equity of the Virginia statute 
of 23d December, 1794, "concerning debtors 
and their securities," the defendant is dis- 
charged from Ms liability upon the note, if, 
after the note became payable, and while 
the maker was solvent, the defendant re- 
quested the plaintiff to sue the maker, and 
he did not; although such request was not in 
writing, as required by the letter of the stat- 
ute. See Vowell v- Lyles (at July term, 1807) 
[Case No. 17,021]. 

[The judgment of this court, which was for 
the plaintiff, was affirmed by the supreme court, 
where it was carried on writ of error. 5 Orancn 
(9 U. S.) 142.] 



PATTON (VIOIiETT v.). 
952. ' 



See Case No. 16,- 



Case JSTo. 10,840. 

PATTY V BDELIN. 

[1 Oraneh, 0. O. 60.] i 

Cireait Courts District of Columbia. Jan. 
Term, 1802. 

Demurrer to Evidence. 
The plaintiff is not obliged to join in demurrer 
to the evidence unless the demurrer expressly 
admits every fact which the jury might reason- 
ably infer from the testimony. But if demurrer 
be joined, the court will infer what the jury 
might infer. 

Mr. Swann, for defendant, offered a de- 
murrer to the evidence, stating the testi- 
mony only as delivered by the witnesses for 
the plaintiff. 

Mr. Jones, for plaintiff, objected to join In 
demurrer, because it did not state th^facts 
which might be inferred from the testimony. 
Cocksedge v. Fanshaw, 1 Doug. 131; Hoyle 
V. Young, 1 Wash. [Va.] 151; Bull. N. P. 
JJ13; Tliweat v. Finch, 1 Wash. [Va,] 220. 

THE COURT was of opinion that the 
plaintiff [Negro Patty] was not obliged to 
join in demurrer, unless the defendant [Ed- 
ward Edelin], would admit those facts 
which the jury might reasonably infer from 
the testimony. But that if such a demur- 
rer, stating the testimony of facts, and not 
the facts themselves, be joined, then the 
court are bound to infer, against the pai-ty 
demurring, every fact which a jury might 
reasonably have infeiTed from the testimo- 
ny so stated. 



1 [Reported by Hon. William Craneh, Chief 
Judge.] 



1.18 Fed. Cas. page 1345] 

THE COURT refused to compel the plain- 
tiff to Join in demurrer, unless tlie defend- 
ant would admit that he hired the plaintiff 
to Henry Lyles; a fact which they thought 
the jury might reasonably infer from the 
testimony. 



PAUI/, In re. See Case No. 12,148. 



Case Wo. 10,841. 

PAUL V. HULBERT et al. 

[5 Reporter, 738; i 1 N. W. Rep. (O. S.) 149; 
24 Int Rev. Ree. 53.] 

Circuit Court, D. Minnesota. Jan, 18, 1878. 

Action — Defense — Pending Action in Equity 
BuouGHT BY Dependant. 

A defendant in an action in the United States 
courts cannot defeat the action by pleading 
the pendency of a suit in equity, previously com- 
menced by himself, and inTolviug the same ques- 
tions. 

[Cited in Seymour v. Malcolm McDonald Lum- 
ber Co., 7 C. C. A. 593, 58 Fed. 961.] 

On May 9, 1876, the defendants [Lester F. 
Hulbert and Charles O. Paige] entered into 
a contract to hnild and erect for the plain- 
tiff [Benjamin F. Paul] a flouring mill, and 
famish and provide mat^ials and machinery 
complete for the sama This suit was com- 
menced September 27, 1877, to recoyer dam- 
ages for breach of waoranty under the con- 
tract The defendants answer that before the 
commencement of this suit, on March 27, 
1877, they filed a bill in equity against the 
plaintiff to recover a balance due under the 
contract, and to have the amount declared a' 
specific lien on the mill and the land on which 
It Is situated, and that on June 5, 1877, the 
plaintiff appeared as defendant In that suit, 
and duly filed his answer to the bill of com- 
plaint, and pleaded, all and singular, the 
matters alleged in his complaint in this ac- 
tion by way of set-off and recoupment against 
the claim of these defendants, which action 
is still pending and undetermined, and they 
demand a judgment of dismissal In this suit. 

Davis, O'Brien & Wilson, for plaintiff. 
Gilman, Clough & Lane, for defendants. 

NELSON, Circuit Justice. [The pendency 
of an equity suit in this court, wherein the 
defendants in this action as complainants 
there seek to recover a balance due them, 
and to enforce a lien upon the mill and land 
upon which it is erected, Is urged as a de- 
fense to an undoubted cause of action at law, 
and to defeat a trial by jury of an important 
Issue of fact] 2 Had the plaintiff made no 
defense In the equity suit, and commenced 
tMs action, it is admitted he could have pros- 

1 [Reprinted from 5 Reporter, 738, by permis- 
Bion.] 

2 [From 1 N. W. Rep. (O. S.) 149.] 

ISfbd.oas. — 85 . 
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ecuted It to a final determination. If so, I 
can see no reason why he should be deprived 
of the right now. No decree would be grant- 
ed until the allegations in the biU of com- 
plaint were proved, and this plaintiff, with- 
out answer, could have met the proof by 
counter evidence. The statutes of Minnesota 
are invoked to sustain the answer as a plea 
in abatement It is provided by section 77, 
and the third subdivision of section 74, p. 460, 
Rev. St. Minn., that an objection to the 
complaint of a plaintiff, "that there is an- 
other action pending between the same par- 
ties for the same cause," may be taken by 
answer where it does not appear upon the 
face of the complaint; and it is declared by 
act of congress, June 1, 1872 [17 Stat 196], 
"that the practice, pleadings, and forms and 
modes of proceeding in civil causes, in the 
circuit and district courts, shall conform, as 
near as may be, to the practice, pleadings 
and forms and modes of proceeding existing 
at the time in like causes in the courts of 
record of the state within which such circuit 
or district courts are held." I shall admit 
for the purposes of this case only, that the 
question presented is one of practice and 
pleading; still the defendants are not aided 
thereby. The state statutes did not enlarge 
a defense but merely directed the mode in 
which defenses and objections available by 
law at the time It was enacted may be taken 
advantage of, the nature of these defenses 
and objections being left unaltered. Such 
was the early construction of this section of 
the New York Code, from which the Miime- 
sota statute was transcribed. See 5 How. 
Prac. 52. 

The act of congress recognizes the constitu- 
tional distinction between proceedings In 
equity and at common law, and no ease has 
been presented where a defendant has been 
permitted to defeat an action at law against 
him by pleading the pendency of a suit 
brought by himself against his adversary. 
Previous to the Code enactments the plea of 
a former action pending, in abatement, was 
allowed only in ease the same party institu- 
ted double actions for the same subject mat- 
ter in the same court In some cases in 
e'quity after a decree to account was made 
where trust funds would be affected, and the 
rights of all persons Interested therein could 
be settied and adjusted, the mile was that 
suits at law would be enjoined to prevent 
the prosecution of suits against the persons 
in charge of the fund, and protect it from be- 
ing squandered by litigation, but no case Is 
cited and no principle laid down which ex- 
cludes a defendant from the benefit of a 
cross action, or restricts him to a defense to 
the suit instituted against him before a de- 
cree, except, perhaps, where executors have 
been sued In chancery and afterwards cited 
before the probate judge to account 

Judgment for plaintiff, unless answer ia 
served in twenty days. 



PAUL (Case No. 10,843) 
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Case "No, 10,842. 

PAUL V, The ILEX. 

[2 Woods, 229.] i 

Circuit Court, D. Louisiana. April Term, 1876. 

Maeitime Liens — Sertioes of Stevedore. 

A stevedore lias no maritime lien upon a ship, 
for his services in loading and stowing her cargo. 

[Cited, but not followed, in The Canada, 7 
Fed- 124; The Wivanhoe, 26 Fed. 928. 
Followed in The Bsteban De Antunano, 31 
Fed. 924. Cited, but not foUowed, in The 
Gilbert Knapp, 37 Fed. 211. Cited in Dan- 
ace V. The Magnolia, Id. 369; The Augus- 
tine Kobbe, Id. 699. Overruled in The 
Main, 51 Fed. 9S5, 2 O. O. A. 569.] 

[See The Amstel, Case No. 339.] 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiana.] 

[This was a libel by James Paul against 
the bark Hex to enforce a maritime lien for 
services as a stevedore. The libel was dis- 
missed in the court below,] Case unreporte<i. 

B. C. Elliott, for libellant. 
O, B. Singleton and K. H. Browne, for 
claimant 

BRADLEY, Circuit Justice. This is a libel 
in rem against a foreign ship, bound on a 
foreign voyage, for services as stevedore in 
loading timber on the ship. A stevedore has 
never been held to haye a claim against the 
ship itself for his services; on the contrary, 
the claim has been uniformly rejected. Judge 
Betts, in Cos v. Murray [Case No. 3,304], un- 
dertakes to explain why the loading of a ship 
with cargo preparatory to a voyage, is not a 
maritime service, whilst the furnishing of 
repairs and supplies preparatory to such voy- 
age is a maritime service. He seems to think 
that the maritime quality arises only when 
the matters performed or entered upon per- 
tain to the fitment of the vessel for naviga- 
tion, aid and relief supplied hec in preparing 
for and conducting a voyage, or the freight- 
ing or employment of her as the instrument 
of a voyage; but that services only incidental- 
ly benefiting a voyage have not this quality. 
Judge Lowell thinlis tliis not a very satisfac- 
tory explanation, because a ship cannot be 
used to advantage without a cargo any more 
than without' repairs and supplies. As, how- 
ever, the precedents are all one way, I do not 
feel at liberty in this court to disregard them, 
and the views expressed by Mr. Justice Grier, 
in McDermott v. The Owens [Id. 8,748] are so 
clear and forcible, that I am not certain that 
I should come to a different conclusion if the 
question were a new one. He says: "The 
stevedores are usually employed by the own- 
er, consignee, or master, on their personal 
credit; the service performed is in no sense 
maritime, being completed before the voyage 
is begun, or after it is ended, and they are 
no more entitled to a lien on the vessel than 

1 [Reported by Hon, William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



the draymen and other laborers who perform 

services in loading and discharging vessels." 

The decree of the district court is affirmed- 



Case ]Sro. 10,843. 

PAUL V, KANE. 

[5 Cranch, 0. C. 549.] i 

Circuit Court, District of Columbia. Jan. 
Term, 1840.2 

Letters op ADMiNiSTEiTios com Testamento 

Annexo— Executor Acting under Prior 

Appointment. 

Letters of administration, with the will an- 
nexed, granted in the District of Columbia 
while there was an executor acting under let- 
ters testamentary granted in Maryland, are 
void. 

Assumpsit for money had and received by 
the defendant [EUas Kane] for the use of 
the plaintiff [Gabriel Paul], as executor of 
Edward Coursaidt, to recover from the de- 
fendant the sum of $7,864.32 principal, and 
§304.72 interest, received by the defendant 
from the treasury of the United State's, for 
indemnity for French spoliation of the tes- 
tator's brig Good Friends and cargo, confis- 
cated by the French government in 1810. 
This money was received by the defendant 
Tmder letters of administration with the will 
annexed of the said Edward Coursault, grant- 
ed by the orphans' court of the county of 
Washington in the District of Columbia, on 
the 28th of March, 1837. Edward Cour- 
sault died in August, 1814. His will was 
proved, and letters testamentary were 
granted to the plaintiff by the orphans' 
court of Baltimore county, in Maryland, on 
the 27th of August, 1814. Hie memorial to 
the commissioners under the French treaty 
•was presented by Madame Aglae Coursault 
in her own name, as executrix of the testa- 
tor, stating that letters testamentary had 
been granted to her and to Gabriel Paul 
(the plaintiff), who were named executors in 
the will, and that whatevet might be award- 
ed would belong solely and exclusively to 
her, as executor of the testator. Upon affi- 
davit that she died in 1835, the orphans' 
court of Washington county granted the let- 
ters of administration to the defendant; the 
executor, Gabriel Paul, being still alive, and 
under the act of congress of the 24th of 
June, 1812, § 11 (2 Stat 755), competent to 
sue for and recover any claim in the Dis- 
trict of Columbia, in the same manner as if 
the letters testamentary had been granted 
by the proper authority of the district. 

Mr. Coxe, for plaintiff, cited Griffith v. 
Frazier, 8 Cranch [12 U. S.] 9, and Childres 
V. Emory, 8 Wheat [21 U. S.] 671. 

Mr. Key, for defendant, cited 1 Petersd. 
Abr. 250; 1 Saund. 274, note 3; 1 Chit PI. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Affirmed in 14 Pet (39 U. S.) 33.] 



[18 Fed. Cas. page X347] 

484; 2 Starkie, Ev. 548, S49, pt 4; Mars- 
field V. Marsh, 2 Ld. Baym. 824; Jones v. 
Jones, 1 Bing. 249; Hunt v. Stevens, 3 
Taunt, 113; Story, Confl. Law, 421, 430; 3 
Bac. Abr. 38; Stevens v. Gaylord, 11 Mass. 
256; Langdon v. Potter, Id- 313; 1 WheeL 
236, 243; Hughes v. M'Kinsey, 5 T. B. Mon. 
40; Henderson v. Clarke, 4 Litt (Ky.) 277. 

THE COURT was of opinion that, as there 
• was an executor qualified and competent to 
sue, when the orphans' court of the county 
of Washington granted the letters of admin- 
istration to the defendant, the latter were 
void. 

Verdict for plaintifC. Judgment affirmed 
by the supreme court of the United States, 
at January term, 1840 [14 Pet (39 U. S.) 33.] 



Case ]Sro. 10,844. 

PAUL V. LOWRX. 

[2 Cranch, 0, 0. 628.] i 

Chrcuit Court, District of Columbia, Dec Term, 
1825. 

Deposition — ^Before Mayor — Officiai* Sbaii — 
AuTHOBiTT Shown bt Pahol. 

A deposition taken before the mayor of a 
city, who Tifiually certifies his acts under his of- 
ficial seal, must be so certified; or his authority 
otherwise proved; which, it seems, may be done 
by parol. 

B. P. Dunlop, for plaintlflF, offered In evi- 
dence a deposition, taken under the act of 
congress [1 Stat, 73], before a person who 
certifies himself to be mayor of Petersburg, 
but who did not affis his official seal to his 
certificate, nor was there any other evi- 
dence of his being mayor. Mr. Dunlop cit- 
ed the cases of Dunlop v. Munroe [Case No. 
4,167], in this court, at June term, 1809, and 
Lindsay v. Riggs [Id. 8,366], at December 
term, 1811, (not reported as to this point,) 
when a deposition purporting to be taken 
before the superintendent of the city of 
Charleston, certified under the seal of the 
corporation, and taken in due form under 
the act of congress, was permitted by the 
court to be read in evidence. Without other 
proof of the fact that he was the chief 
magistrate of the city, than his own certifi- 
cate and his official seal; but before Mr. 
Key, the plaintiff's counsel, read the depo- 
sition, he proved, by the testimony of Mr. 

Gheves, that , before whom the 

deposition was taken, was the intendant and 
chief magistrate of the city of Charleston, at 
the date of the certificate, and that he be- 
lieved it was the seal of the corporation, but 
did not know his handwriting. 

THE COURT (nem. con.) having looked 
into all the cases respecting the admission 
of depositions taken under the act of con- 
gress, of which any note had been taken in 

1 [Reported by Hon. 'Wiinam Cranch, Chief 
Judge.] 
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this court, rejected the deposition, stating 
that where the officer taking the deposition 
has an official seal, and -usually certifies his 
acts under that seal, his certificate, (not ac- 
companied by his official seal,) that he is 
such officer is npt sufficient; but intimated 
that the fact, that he is such officer, may be 
proved by parol testimony, as any other 
matter in pais. 



PAUL V. PACIFIC B. CO. See Cases Nos. 
10,767 and 10,768. 



Case Wo. 10,845. 

PAUL V. PACIFIC R. CO. et al. PARMB- 
LY V. IRON MOUNTAIN R. CO. BAIL- 
EY V. ATLANTIC & P. R. CO. 
[4 Dill. 35; 1 3 Cent. Law J. 306.] 
Circuit Court, E. D. Missouri. April, 1876. 

PoWEHS OP MissooRi State Board op Equaliza- 
tion — Effect of Actisg Ultra Vires — Over- 
valuation OP PROPERTr— INJUNCTION AGAINST 

Collection op Illegal Taxes. 

1. A statute of Missouri [Laws 1852-53, p. 
13], provided that the state board of equaliza- 
tion ^'shall proceed to adjust and equalize the 
aggregate valuation of the property of each one 
of the railroad companies liable to taxation un- 
der the provisions of this act:" Sdd, that this 
only authorized the board to equalize the aggre- 
gate valuation of the county boards, and did 
not give them power to act as an original as- 
sessing body, and make an assessment de novo. 

[Cited in brief in City of Kansas v. Hannibal 
& St. J. R. Co., 81 Mo. 287.] 

2. Although to make an assessment de novo 
would be an act beyond the power of the board, 
and void, this would not vitiate the entire tax, 
but would leave the final valuation as fixed by 
the county boards. 

3. The companies were required to pay taxes 
on the valuation fixed by the comity boards, and 
tiie collecting officers were enjoined only in re- 
spect of the excess over such valuation. 

4. A mere error of judgment on the part of 
the assessing officers, as to the valuation^ of 
property, is not, in the absence of fraud, subject 
to judicial revision. The charge of fraud made 
against the state board of equalization not sus- 
tained by the proofs. ^ 

[Bills by Amos Paul against Padfic Rail- 
road Company, Duncan S. Parmely against 
St. Louis, Iron Mountain & Southern Rail- 
road Company, and Ozias Bailey against At- 
lantic & Pacific Railroad Company.] These 
bills in equity were filed for an injunction 
and relief against taxes assessed for the year 
1873, upon the property of the Pacific and 
certain other railroads in the state of Mis- 
souri, Temporary injunctions were aflowed 
on certain conditions, for reasons which 
were stated at the time, and which -will be 
seen by Parmely v. St. Louis, I. M. & S. R. 
Co. [Cases Nos. 10,767 and 10,768. See, also. 
Case No. 732,] The issues having been made 
up, and the proofs taken, the causes were 
submitted for final decrees. 

i^ [Reported by Hon. John F. DiUon, Circuit 
Judge, and here reprinted by permission.] 
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Mr. Baker, Mr. Lowe, Mr. Dryden, and 
Mr. Sears, and others, for plaintiffs. 
Mr. Bowman and others, for the counties. 

DILLON, Circuit Judge, in disposing of the 
cases, delivered an oral opinion, substantially 
as follows: 

These cases concerning railroad taxes, which 
we have had before us for some time, were, 
at the outset, and perhaps are still, very im- 
portant 

BiUs were originally presented to me for 
the granting of temporary injunctions. Aft- 
er hearing the parties, I allowed temporary 
injunctions until the term when the supreme 
court Justice allotted to this circuit— Mr. Jus- 
tice MILLER— was to be here, at which time 
we had a very full argument before all three 
of ns, Judge TREAT sitting at our request. 
It Is not necessary to go into all that was 
said and done at that time. The result of it 
was this: That, after hearing the counsel 
f uUy for two or three days on each side, we 
made our order, requiring these companies 
to pay what amounted to about sixty per 
cent of the taxes which were claimed against 
them, meanwhile continuing the temporary 
injunctions, but with a provision that if this 
amount was not paid the injunctions should 
stand dissolved,- leaving the state and the 
various counties and municipalities free to 
use the ordinary remedies for the collec- 
tion of their taxes. Parmley v. St. Louis, 
1. M. & S. R. Co. [Cases Nos. 10,7G7 and 
10,768]. In respect of the Atlantic & Pa- 
cific and the Missouri Pacific Railroads, there 
were special grounds of exemption from 
taxation claimed, on which the court ruled 
against them, leaving the cases against those 
companies and the other companies to stand 
on ground common to all, as far as they 
could stand at all. The views which the 
coviit toolv of those special exemptions have, 
since that time, been settled by the United 
States supreme court, in conformity with 
our judgment against the companies, to the 
efEect that they have no special legislative 
contract for exemption from the particular 
taxes here in controversy. 

The main ground-work of the bills was the 
alleged fraudulent conduct of the state board 
of equalization, and also the alleged attempt 
of that board to exercise powers not conferred 
upon it by the statute. The companies also 
complained loudly of the excessive nature of 
these assessments. 

In this state each railroad company is re- 
quir'ed to make a list of its property, and to 
affix a value to it. These lists are transmit- 
ted to the counties, and there is a county 
board established, whose duty it is "to ex- 
amine the statement furnished them by the 
officers of the company,- and determine the 
correctness thereof, as to the amount of prop- 
erty and the valuation thereof." The com- 
panies complied with this provision, and 
transmitted their descriptive lists and their 
valuation to the various counties. In some 



Instances the valuations were accepted by the 
counties, but in most cases they were raised, 
as, for example, in the case of Pettis county. 
The value of the railroad property in that 
county, as returned by the officers of the 
company, amoimted to §300,260; as increased 
by the county court, it amounted to §533,- 
000— nearly double; and, in general, the coun- 
ties went over those lists returned by the 
companies, and very largely increased the 
specific valuations, and the aggregate amounts 
returned. Another provision of the law is 
that this valuation, as fixed by the coun- 
ty court, shall be transmitted to the cen- 
tral authority, at Jefferson City, that is, 
to the state board of equalization; and 
that board, for the year the taxes of which 
are in dispute here, was constituted of the 
state senate. Now, the result of the ac- 
tion of that body was very largely to in- 
crease the valuations fixed by the county 
coini:s; and the printed record of their pro- 
ceedings shows that they conceived it to be 
their duty to investisrate this matter very 
fully, and to examine witnesses. The re- 
sult was that they increased largely the valu- 
ations. In the case of the Missouri, Kansas 
& Texas Railroad, the valuation was increas- 
ed from §8,000 or §9,000 a mile to §26,000 a 
mile. The bill alleged that this valuation 
was largely over what it had ever been be- 
fore; that although the condition of the prop- 
erty was nearly the same, the assessment 
was double, in round numbers, what it was 
the preceding year; and a supplemental show- 
ing has been made to the effect that it was 
double what it was the next year; and that 
altogether this is a very extraordinary and 
most exceptional valuation, without anything 
like it before or since. The railroad compa- 
nies imputed this in their bills to a disposi- 
tion, intention, and purpose, on the part of 
the senate, acting as a state board of equal- 
ization, to discriminate against property of 
this class, and to make it bear, in violation of 
the constitution of the state, more than its 
proportionate share of the public burdens. A 
grea,t deal of evidence has been produced here 
for the purpose of showing that, in general, 
other property throughout the state is valued 
at from fifty to sixty or sixty-six per cent of 
its actual value, whereas the valuation placed 
by the state board of equalization on this 
railroad property is not only equal to, but in 
excess of, its full value, and the distinct 
charge is made in the bill that this was done 
from a premeditated design to make this 
property contribute more than its share of 
the public burdens, 

A large amount of evidence has been taken 
on that point. We have gone over that evi- 
dence, and while we cannot say that the re- 
suit is, in our minds, quite clear that these 
valuations, relatively considered, are not ex- 
cessive, yet we are of opinion that a mere 
error in judgment, on the part of any body 
of this kind, in fixing the valuation of prop- 
erty, is not subject to judicial revision or con- 
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trol; and if the bill could rest on no other 
ground it would have to l)e dismissed. In 
other words, the charge of fraud, which is 
made against this body, is not sustained. 

That leaves simply a question whether this 
body was acting in excess of the rightful ju- 
risdiction conferred upon it by the statute. 
The claim on the part of the complainant is 
that the statute then in force— for in this re- 
gard it has since been amended, and the same 
question cannot again arise— created the state 
boai-d of equalization, with only the power to 
equalize taxes, that is, to equalize the aggre- 
gate valuation. It is acknowledged that they 
have the power to do that, but it is denied 
that the statute gave them the power to act 
as an original assessing body, to go over 
all the railroads of the state and ascertain 
their property, and make an original assess- 
ment, de novo, based on the value of the 
specific articles which compose the property 
of these companies. 

Kow, it is a question of law as to what 
powers were conferred on that body by the 
statute of 1873. The question of fact is 
whether, if that body had only the powers of 
a board of equalization, they undertook to ex- 
ercise the powers of an assessing body. The 
statute is this: "The said board shall proceed 
to adjust and equalize the aggregate valua- 
tion of the property of each one of the rail- 
road companies, liable to taxation, under the 
provisions of this act,"— "shall proceed to ad- 
just and equalize the aggregate valuation." 
"The board shall have power to summon wit- 
nesses, by process issued to any officer au- 
tliorized to serve subpoenas, and shall have 
the "power of a circuit court to compel the at- 
tendance of such witnesses, and compel them 
to testify; they shall have power to increase 
or reduce the aggregate valuation of the prop- 
erty of any railroad company included in the 
statements or returns made by the railroad 
companies and clerks of the county courts, 
and any other property belonging to said 
railroad companies which may be otherwise 
known to them, as they may deem just and 
right." 

Since that time a statute has been passed 
by the legislature of Missouri inserting, in ad- 
dition to these words, the power to "assess," 
but that statute has no relation to this con- 
troversy. This question was very elaborately 
ai'gued before the full bench when Mr. Jus- 
tice MILLER was here, and although, I be- 
lieve, nothing very positive was stated about 
it in the remarks which were made, and no 
definite conclusion was announced, we reach- 
ed qifite a satisfactory one, which was that 
the law limited the functions and powers of 
this body to the work of equalizing, and that 
they had not the functions and powers of an 
original assessing body; and upon further 
reflection, tbat is still our judgment This 
makes it necessary to consider whether what 
the state board of equalization did was an ad- 
justment and equalization of values, or 
whether it was an original assessment. 



Judge TREAT and myself have gone through 
the evidence in this respect and have not 
reached a conclusion exactly In. accord. 
Judge TREAT is of opinion that what they 
did can be reconciled with a fair view of 
simply adjusting and equalizing the aggre- 
gate valuations. I am of opinion, taking the 
whole of that evidence together, that this 
body undertook to make, and did make, a 
specific assessment of this property— under- 
took to inquire originally, and did inquire 
originally, into the value of each locomotive, 
sleeping car and freight car, the value of 
lands and of all specific property, just as 
fully and completely as they could have done 
had they been undertaking to assess it orig- 
inally; and, indeed, while this is charged in 

. the bill, the answer hardly denies it, but, on 
the contrary, asserts in terms, whether meant 
to do so or not, that they did assess it, and 
that their assessment was just. So, taking 
the pleadings and the proofs together, I am 
of opinion that they did imdertake to make, 
and did make, an original assessment 

Now,' this being so, what is the result of it? 
The result is that they were acting ultra 
vires. It was contended on the argument 
before us, by the companies, that this would 
have the effect of vitiating the entire assess- 
ment, and that no tax at all could be col- 
lected, and it has since been pressed upon us 
that that is the true view of the matter; but 
that was settled at the other argument We 
held then, under the circumstances of the 
case, that this did not have the effect to viti- 
ate the whole proceeding, but that, if they 
undertook to do what they had no authority 
to do, it would be just the same as if they 
had not done it at all; that the valuations as 
fixed by the couhty courts would be the true 
valuations In the premises, and that these 
companies must pay taxes on the valuations 
for this year as fixed, not by themselves, but 
hy the county courts of the respective coun- 
ties. And that will be the decision now. If 
it becomes necessary to refer this to a master 
in order to ascertain what those valuationis 
are, we will make that reference, and, per- 
haps, it would be better to have a master, 
if the case is going to remain so that the 
amounts due, on this basis, can be ascertain- 
ed and required to be paid or -collected. 
There will be no injunction, except for the ex- 
cess over the amounts fixed by the county 
coiurts, 

I am the more reconciled to this view, be- 
cause, in my judgment it affects an equi- 

, table- result It cannot be said that the 
state is not getting its full share of revenue, 
if these companies are required to pay, in 
the absence of any valid action on the part 
of the state board of equalization, on the 

-value as fixed by the several counties in 
which this property is situated. That makes 
it about the same amount the companies paid 
the year before, and a showing supplemental 
has been made, that the taxes for the year 
afterward were assessed and paid on jusf 
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about the same valuation- There is no rea- 
son to suppose that these roads were worth 
twice as much in 18X3 as they were the fol- 
lowing year; and, from the evidence, the ex- 
tent of this assessment is shown by a com-' 
parison of the percentage of taxation im- 
posed by this action with that imposed on 
other railroads elsewhere, which may be pre- 
sumed to be not far from the same value. 
Of course this is only a comparison of tke 
taxes with the net earnings. The assess- 
ment on the Chicago & Northwestern Kail- 
road is 8 65-100 per cent; on the Chicago, 
Rock Island & Pacific, 4 91-100, or about five 
per cent; on the Chicago, Burlington & Quin- 
cy, 5 7G-100, or about six per cent; on the 
Lake Shore & Michigan Southern, 10 80-100 
per cent; on the Illinois Central, 4 60-100 per 
cent; and on the Missouri, Kansas & Texas 
for 1873, the year here in question, it was 
38 73-100 per -cent 

The judgment of the court is that the in- 
junctions may remain to restrain the collec- 
tion of tax^ in excess of the amount fixed 
in the aggregate, by the various county 
courts, through which the roads run. 

Ordered accordingly. 

NOTE. Upon the announcement of the fore- 
going opinion, Mr. Bowman, coimsel for the 
state and counties, said that they acquiesced in 
the decision of the court, and, upon his motion, 
the cases were referred to a master to carry in- 
to effect the order of the court; and the court 
ordered those roads in the hands of its receiv- 
ers at once to pay the taxes due from them on 
the above basis. 

We append a report of the rulings of Treat, 
J., in Ketchum v. Pacific B. Co. [Case No. 7,- 
738], in the circuit court for the Eastern dis- 
trict of Missouri, September, 1876. 

[The case reported as a note to this case in 
4 DiU. 41» is here published as Case No. 7,738.] 
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The PAUL BOGGS. 

[1 Spr. 369.] 1 . 

District Court, D. Massachusetts. Aug., 1857. 

Maritime Liens — Delat in Brikging Suit— Ef- 
fect OP Suit in Personam in State Court. 

1. The lien of a material-man is not lost hy 
commencing a suit in personam, in the state 
court arid attaching the vessel therein. 

[Cited in The Highlander, Case No. 6,476; 
The Custer, 10 -Wall, (77 U. S.) 218; The 
Augustine Kobbe, 37 Fed. 701.] 

2. Nor by delay in commencing a suit in rem, 
if the ownersliip of the vessel remains unchan- 
ged, or if ihfr& be only a colorable transfer. 

[Cited in The Helen M. Pierce, Case No. 6,- 
332.] 

3. But as against bona fide purchasers, for a 
valuable consideration, there must be reasonable 
diligence in enforcing the lien. 

This was a libel in rem, promoted by 
James W. Elwell et als., ship-brokers, in 
New York, to recover money paid for sup- 

1 [Reported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.3 
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plies furnished by them in 1855, to the bark 
Paul Boggs [J. H. Rivers and others claim- 
ants], belonging to Maine. At the time of 
the commencement of the suit, which was 
on the 13th of July, 1857, the original own- 
er of the bark was dead, and the present 
claimants came in as purchasers, by a bill 
of sale, made in June, 1857, from the admin- 
istratrix. The libellants commenced a suit 
in the state court, against the administra- 
trix, and attached the vessel, which was dis- 
continued before the filing of this libeL 

Benjamin Dean, for libellants. 

H. W. Paine and Levi Gray, for claimants. 

SPBAGtFE, District Judge. There can be 
no doubt that the debt on which this libel 
was brought, constituted a lien on the ves- 
sel, which would have adhered to it, as 
against the original owners. But it is urged 
by the claimant, that the creditors, by com- 
mencing an action on the same claim, 
against the administratrix, in the state 
court, and attaching the vessel by mesne 
process therein, waived the lien. This is 
the first question to be decided. 

Judge Story, in the case of The Ohusan 
[Case No. 2,717], states the law to be, that 
on a claim like the present there are three 
distinct remedies, which may be pursued, 
viz., against the owner, against the master, 
and against the vessel. And the general 
rule is, that the pursuing of any one of the 
remedies by a creditor, does not impair his 
right to resort to the others, until his claim 
be satisfied. If any property, other than 
this vessel, had been attached, in the suit in 
personam, there would have been no pre- 
tense for saying that it had dissolved this 
lien. It is evident there was no intention 
of waiver on the part of these creditors. 
On the contrary, their intention was to 
avail themselves of all their remedies, if It 
should become necessary. They endeavor- 
ed to obtain satisfaction by suit in the state 
court; but finding that remedy fruitless, 
they have very properly promoted this libel 
to enforce their lien. * 

The counsel for the claimants cited the 
case of Legg v. Willard, 17 Pick. 140, where 
it was held that the common law lien of a 
mechanic was discharged, by his procuring 
an attachment of the property on mesne 
process. But that lien depended upon pos- 
session. When the creditor caused the prop-* 
erty to be attached, he delivered it to the of- 
ficer, and thereby relinquished his posses- 
sion, and all the rights depending thereon. 
It went into the custody of the sheriff, and 
he held it,' not as an agent of the creditor, 
but as an officer of the law, equally respon- 
sible to all parties. But admiralty liens do 
not depend on possession, and the case cited 
has no application to them. 

But it is insisted, as a second ground of 
defence, that although a lien may have con- 
tinued as against the original owner, yet it 
cannot be enforced against the claimants; 
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because they are bona fide purchasers, for a 
valuable consideraiaon. There is no doubt, 
that as against such purchasers, the lien 
must be enforced Tvith reasonable diligence. 
The supplies in the present case were fur- 
nished at New York, in December, 1855, 
and these claimants became purchasers in 
June, 1857. This vessel was, during that 
time, pursuing the coasting trade, and was 
within the laiowledge and reach of the li- 
bellants, who might have instituted proceed- 
ings against her, at various times and pla- 
ces, if they had seen fit Having neglected 
so to do, they could not maintain this suit, 
if the claimants were in reality what they 
pretend to be, bona fide purchasers, for a 
valuable consideration. But the evidence 
shows satisfactorily, that their pmrchase 
was colorable merely, and designed to de- 
feat the libellants' claim; that they paid no 
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consideration, and will lose nothing by the 
vessel's being taken from them and appro- 
priated to the payment of this claim. 
Decree for the libellants. 

See The Harriet [Case No. 6,098]; The Mon- 
soon [Id. 9,716]; The Chusan [Id. 2,716]; The 
Eliza Jane [Id. 4,363]; The Antarctic [Id. 479]; 
The Highlander [Id. 6,476]. 



PAUI/IN (HEDGES v.). See Case No. 6,319. 



Case No. 10,847. 

The PAUI/INA- 
[See Case No. 9,224.] 



PAULINA, The MABY. See Case No. 9,224. 



End op Cases ej Book 18. 



INDEX. 



[The references are to pages. The asterisk (*) indicates that the case has been reversed-] 



434 



458 



ABATEMENT ANB EEVTVAIi. 

Paga 

A defendant in an action in the United 
States courts cannot defeat the action _^ 
pleaamg the pendency of a suit m equity, 
previously commenced by himself, and iii- .„ 
volving liie same questions J.6^0 

An application by executors to be substi- 
tuted as libelants in a suit in rem in atoii- 
ralty, made more than eight years aft^ 
libelant's death, granted, as claimants could 
have compelled such substitution at any 
time J" ' 

Death of a party where the cause of ac- 
tion survives results in no disadvantage -to 
either party. A suggestion of tibe fact apud 
acta removes the technical difficulty . ^y 

Defendant, who appeared, hdd not enti- 
tled to three months to answer a bill of re- 
vivor under Sup. Ct. Rules 6 and 10 657 

To support a plea in abatement, for not 
naming all the joint promisors, it is not 
necessary that defendant prove that plain- 
tiff knew he was dealing with a copartner- 
ship *•;•";••• 

Where a suit in the state court has been 
prosecuted to final judgment by collusion of 
-the nominal parties to the record, the fed- 
eral court will not allow proceedings pend- 
ing in its court to be dismissed, against the 
wishes of the real party in interest 492 

ACCOBD ANX» SATISFACTION. 

See, also, "Payment" 

The making of an allowance for services 
of a person as an oflScer of a society, if ac- 
cepted by him, is conclusive as an adjust- 
ment for his services o7ct 

AOKNOWIiEDGMENT. 

Sufficiency of certificate of acknowledg- 
ment to a deed by a married woman recit- 
ing that she was made acquainted with its 
contents through a sworn interpreter 420 

ACTION. 

The civil rights of a party injured by a 
felonious act are not suspended until the 
rights of the government to punish crimi- 
nally are satisfied, where the felony is not 
cognizable under the criminal law of the 
country where civil redress is sought 532 

Trespass on the case will lie for useand 
occupation of land in Virginia, but all joint 
tenants or tenants in common must be join- 
ed as plaintiffs. Omission thereof may be 
taken advantage of without pleading it in 
abatement 134 

ADlMTRAIiTY. 

See, also "Affreightment"; "Average"; "Bills 
of Lading"; "Bottomry and Respondentia"; 
"Charter Parties"; "Collision"; "Demurrage"; 
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"Marine Insurance"; "Maritime Liens''; 'Ti- 
lots"; "Pleading in Admiralty"; "Practice 
in Admiralty"; ^'Salvage"; "Seamen"; "Ship- 
ping"; "Towage"; "Wharves." 

Jurisdicticm— In general. , , ^ ^ , 

The admiralty jurisdiction of the federal 
courts is exclusive of the jurisdiction of 
the state courts \.' * v* ** 

A vessel seized in a state court on attacn- 
ment cannot be arrested by a warrant from 
the admiralty court in a proceeding to en- 
force the lien of a material man, and con- 
sequently an action in rem will not he 
therein v,": ^ 

Where contracts are made between own- 
ers of a vessel and carpenters and others 
to perform service on land, or withm the 
body of a county, the admiralty has no ju- 
risdiction .••;•••: 

Admiralty has no jurisdiction in rem 
against a ship for work and materials fur- 
nished in her construction, even though the 
law of the state gives a lien upon the ship 
therefor 

A stevedore has no maritime lien upon a 
ship for his services in loading and stowing 
her cargo, and admiralty has no jurisdic- 
tion •!• • • •.;, ^"^^ 

The federal admiralty courts will carry 
into effect the sentences and decrees of for- 
eign admiralty courts 902 

'Waters and places. 

Admiralty has no jurisdiction of a libel 
against a vessel to recover for injuries to 
a wharf from a collision. 906 

Admiralty has jurisdiction in the case of 
a tort committed by collision on an artifi- 
cial ship canal connecting navigable waters 
which are within that jurisdiction 644 

Admiralty has jurisdiction of an action 
for injuries to a vessel by collision with a 
pier erected, without legal authority, with- 
in the navigable channel of a river 

A libel for damage to a pier, which avers 
that the pier is within navigable waters 
and the ebb and flow of the tide, and does 
not show that it is part of the land, states 
a case of admiralty jurisdiction 137 

.— Persons and property. 

The admiralty court may, in its discre- 
tion, hear and determine a controversy be- 
tween foreigners or remit "the parties to 
their home forum 703 

Where the voyage of a foreign vessel is 
broken up, and the seamen are discharged 
in an Americiin port, the district court will 
entertain jurisdiction of a libel in rem for 
their wages 831 

The protest of a foreign consul will not 
prevent the district court from taking ju- 
risdiction of the case • 831 

Admiralty has no jurisdiction of a libel 
in rem to enforce a bottomry bond given 
on cargo belonging to the United States. . 901 

Jurisdiction once acquired by possession 
of the res is not lost by its subsequent re- 
moval beyond the territorial jurisdiction of 
the court without consent of libelant 902 
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— — ^iglits and. controversies. Page 

Admiralty has jnrisdietjon to try the 
question of unlawful seizure OjE maritime 
property for taxes or duties 342 

Admiralty has jurisdiction of a personal 
action by a charterer against the owner of 
a vessel for damages in not proceeding to 
the port of loading 512 

In the case of a contract maritime in its 
nature and subject, it is not essential, in 
order to give jurisdiction in rem, that the 
vessel should have entered on the perform- 
ance, or that the breach should have occur- 
red in the course of the voyage 935 

A contract for the carriage of a passen- 
ger, with stipulations as to the manner in 
which the vessel should be fitted up, and 
the number to be carried, is of admiralty 
jurisdiction in its entirety 935 

Admiralty has no jurisdiction in matters 
of accounting between part owners of a 
vessel 524 

Admiralty has jurisdiction of a contract^ 
made between the master of a ship and a 
cooper, to put the cargo of the ship in land- 
ing order, the services being rendered part- 
ly on the ship and partly on the wharf, but 
before the delivery of the cargo 728 

Torts. 

Admiralty will take jurisdiction of a li- 
bel for personal injuries by an American 
seaman serving on board a British vessel, 
where the voyage was.terminated here, and 
the master was domiciled here 12SS 

The court will investigate the conduct of 
a master of a British vessel in procuring 
the intervention of a British consul in a 
foreign porl^ by which a seaman was im- • 
prisoned 1288 

AFFREIGHTMENT. 

See, also, "Admiralty"; "Bills of Lading"; 
"Carriers"; "Charter Parties"; "Demurrage"; 
"Shipping." 

The ship is bound to weigh cargo when- 
ever weighing is necessary to compute her 
freight 264 

Where freight is payable by weight, and 
no weight is specified in the bill of lading, 
the consignee is not bound by the weight 
stated by the invoice and entry presented 
at the custom house; and freight is pay- 
able only on the weight delivered 264 

Where freight is to be paid on lumber 
and timber at so much '*per M., inch board 
measure," all timber pays freight, except 
the butts of sticks where the ends are not 
square 700 

The lien on the cargo for freight and 
demurrage is lost by its delivery to the con- 
signee, and sale by him to a purchaser 
without notice 700 

The delivery of coal, with iiie expectation 
that freight will be paid at the time, is no 
waiver of the lien for freight, and the coal 
may be libeled therefor 702 

Unreasonable delay in tiie delivery of a 
cargo is no defense to a libel for the freight, 
without proof of damage to ike defendant 
by reason of such delay 989 

A suit for freight is prematurely brought 
where no notice of unloading and of readi- 
ness to deliver is given the consignee, who 
refused the master's demand of freight be- 
fore the goods were discharged, 724 

After a vessel is stranded the master is 
obliged to take all possible care of the cargo 566 

The master of a vessel made leaky by 
an effort to remove her from a sand bar 
must first stop the leak and secure the 
cargo from the flow of water. 566 

Where a ship was laden with tobacco in 
hogsheads and lard in barrels, and, with- 
out having encountered rough weather, 
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lard was pumped from her on the voyage 
and the tobacco was damaged by lard run- 
ning into it^ held that the damage was due 

to causes other than perils of the sea 34 

Where powdered arsenic escaped from 
broken casks upon sacks of table salt, and, 
in discharging, all the sacks were so mixed 
together that the damaged could not be 
distinguished, and the whole wag therefore 
sold as fertilizer, Jield, that tiie ship was 
liable for the difference between the price 
and the value of the salt as sound salt. . 166 

The shippers are not bound by a sale 
in a port of distress by the American con- 
sul, against the master's protest, of a por- 
tion of a cargo of wheat, on information 
that the inhabitants, on account of scarcity 

of food, would resist its loading 569 

A shipper whose property is sold for the 
ship's necessities has a right of contribu- 
tion 07er against the other shippers 965 

The shipper need not prove negligence to 
recover for an injury, until evidence is giv- 
en to show that the injury arose from ex- 
cepted causes 566 

The splitting of the rudder post in a gale 
of no extraordinary violence is evidence of 

unseaworthiness 261 

The measure of damages for delay in de- 
livering cargo is the difference in market 
valueat the time of the actual delivery and 
the time when by reasonable diligence it 

should have been delivered 989 

On a libel for damages for failure to de- 
hver sovereigns shipped as freight under 
a bill of lading, their value is to be estimat- 
ed m the currency of the country of the 
port of delivery and where the suit is 

brought 1302 

Where the freight is payable in pounds 
sterhng, it must be reckoned in currency 
according to our laws, which fix its legal 
■palue 1302 



AUENS. 

An alien in the United States before 1802 
may be admitted to the rights of citizen- 
ship without proof of having resided, etc., 
five years 522 

A foreign mariner, residing in Alexan- 
dria five years, but sailing occasionally dur- 
ing that time in Aiherican vessels from that 
port, may be naturalized 1283 

An alien enemy is not permitted to make 
a declaration preparatory to naturalization 96 

An alien enemy resident in the United 
States by license of the government may 
maintain a personal action 910 

APPEAL AND ERROR. 

A party may appeal from an interlocu- 
tory decree having the effect of a final de- 
cree, or may wait until final decree is en- 
*ered.. 52 

A salvage decree is not positively final 
unless all charges and expenses are ascer- 
tained, the salvage apportioned, and the 
rights of each salvor definitely fixed 52 

All decrees in admiralty are deemed to 
be entered as of the term in which they 
are made 52 

Appeals in admiralty should be taken to 
the term of the circuit court next succeed- 
ing the term of the district court at which 
the decree was rendered. (Rev. St. § 635, 
is inapplicable.) 52, 805 

The appeal in such case must be entered 
before the adjournment sine die of the dis- 
trict court, unless a different time is al- 
lowed by special order or general rule. ... 52 

An appeal frofir a decree of the district 
court must be taken in open court before 
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the adjournment sine die, unless a differ- 
ent period be prescribed by the court. .. • ■a<iu 

Appeal in admiralty Iwld Tvell taken, 
where notice was given in open court, ana 
a written notice and bond in an approved 
amount were subsequently filed during the 
term, though such facts were not entered 
on the docket or minutes of the district 
court 

In the absence of rules specially pre- 
scribed, the practice of the court will gov- 
em as to notice of appeal and appeal bonds yu* 

An appeal in a suit to confirm a land 
grant will be granted, on application made 
after the expiration of the term at which 
the decree was rendered • -^^^ 

Where an appeal bond was presented and 
approved, but no formal appeal prayed, 
Jield, that the court might afterwards allow 
the appeal nunc pro tunc • • • • •^^^ 

Where the circuit court, on appeal by 
the claimant, decrees against him for a sum 
allowing of an appeal to the supreme court, 
whidh may be a supersedeas, the circuit 
court can enter no summary judgment 
against the sureties on the appeal bond un- 
til 10 days from its decree HO 

A commission to take testimony cannot 
be issued by the circuit court m an admi- 
ralty case after an appeal has been taken 
to the supreme court, until after the su- 
preme court on motion has decided the 
question as to the admissibility of the evi- 
dence * "" 

The decree of the district court, where 
no question of law is involved, is entitled 
to the same weight as a verdict in- a suit at 
law, not to be disturbed unless it is con- 
trary to the clear result of the evidence oii 
the facts in issue J-027 

AKBITILflLTIOlSr ANTf AWAEI>. 

See, also, "Reference." 

A submission to three referees does not 
authorize an award by two only 268 

An award in a case of collision which 
decides the liability, but not the damages, 
is void because not final 268 

AEHEST. 

See, also, "Bail"; "Criminal Law"; "Escape"; 
"Execution"; "Extradition"; "False Impris- 
onment"; "Malicious Prosecution." 

A debtor who is about to remove from 
the state, without the consent of his cred- 
itors, and without an intention to return, • 
is prima facie an absconding debtor. (Code 
Or. §106.) v-v SOT 

The. legislature has power to authorize 
the arrest and imprisonment of such a 
debtor so as to enable his creditors to en- 
force the establishment and collection of 
their debts by legal proceedings in the tri- 
bunals of this state SOT 

A creditor who has caused the provision- 
al arre.st of an absconding debtor under 
Code Or. § 106, has until the time allowed 
for a return of an execution against prop- 
erty to charge the body of such debtor in 
execution •• 307 

ASSIGNMENT FOR BENEFIT 
OF CREDITORS. 

See, also, "Bankruptcy." 

The validity of assignments for creditors 
with preferences will be determined in the 
federal courts by the law of the state. .. .1153 
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A person who performs valuable services 
as an officer of an association is entitled 
to compensation tiiierefor unless he waive it 673 

ATTACSMENT. 

See, also, "Bankruptcy"; "Execution"; "Gar- 
nishment"; "Writs and Notice of Suits." 

The goods of an intestate cannot be at- 
tached by Ms creditors, nor will a chancery 
attachment lie against the efiEects of a resi- 
dent debtor 1326 

A man who leaves a place to avoid serv- 
ice of process, requesting false information 
to be given of his movements, "conceals 
himself so that process cannot be served 
upon him," within the meaning of the at- 
tachment law of Illinois 332 

It is not necessary that process be first 
issued, or that an attempt should first be 
made by the officer to find him; nor is it 
material tiiat he is in another county. . . . 332 

An attachment under Act Md. 1795, c. 
56, is dissolved by the death of the princi- 
pal defendant and the appearance of his 
administrator 1083 

An attachment under such act against 
the property of a corporation aggregate is 
dissolved by its appearance without bail. . 178 

ATTORNEY AND CliCENT. 

An attorney employed by the lender to 
examine the titie of property offered as se- 
curity for a loan, though compensated by 
the borrower, is responsible to the lender 
for the correctness of his opinion 995 

A certificate that the security is a good 
one is a warranty not only that the titie 
shall be found good on litigation, but that 
it is free firom any palpable grave doubt 
or serious question of its validity. 995 

An attorney has exclusive control of the 
conduct of his dienf s suit, and neither 
the client nor his attorney in fact can sign a 
stipulation . for a continuance 239 

Attorneys are now entitied, in the ab- 
sence of contractjr to recover a quantum 
meruit for professional services 98 

AVERAGE. 

The voluntary stranding of a vessel, 
when required and designed for the com- 
mon safety of the associated interests, con- 
stitutes a case of general contribution, 
though followed by her total loss.-... 569, 1306 

Injuries to rails and bulwarks by falling 
masts, cut away in a storm, are to be con- 
sidered in general' average 1306 

Goods under deck do not contribute to 
the loss of goods carried on deck and sacri- 
ficed for the common safety 1084 

In a suit of contribution for loss of masts 
sacrificed for the common benefit of ship, 
cargo, and freight, held, that the master 
was a competent witness for the vessel 
owners • 1306 

BAIL. 

Special bail may be required in cases of 
tort as well as in cases of contract, and 
without affidavit as to the true amount of 
the debt or damage 1207 

The ad damnum in the writ and the sum 
demanded in the declaration are guides to 
the sherifE; but the amount may be re- 
duced on motion on affidavit showing it to 
be unreasonable .- • -1207 

Defendant will be held on bail, notwith- 
standing the discontinuance of an action 
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for the same cause in the state eonrt in 
which he was discharged on common bail, 
where the proceedings do not appear to be 
vexatious 1088 

If another suit is pending elsewhere for 
the same cause of action, special bail will 
be reduced to a nominal sum, or only com- 
mon bail allowed 1207 

The merits of a controrersy will not be 
examined, upon a question of bail, furtliet 
than to ascertain if a reasonable cause of 
action is shown 1088 

A positire affidavit of debt does not pre- 
clude the court from inquiring into the 
cause of action 673 

On motion to reduce special bail the court 
will not decide the question of jurisdiction..l207 

A motion, made before the appearance 
day, to appear without bail, will not be 
heard if the defendant be not in actual cus- 
tody. 
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But the argument of the question before 
the register waives the right to such ad- 
journment, and it cannot be made after 
decision by the register 1313 



BANKBUPTCY. 



for Benefit of Ored- 



See, also, "Assignment 
itors"; "Insolvency." 

Operation and effect of liankxraptoy laws, 
and of proceedings tlierennder. 

Proceedings pending in a state court to 
wind up a partnershi]^ and the appoint- 
ment of a receiver will not prevent the 
bankrupt court taking jurisdiction of a pe- 
tition by one partner to have the firm de- 
clared bankrupt 298 

"Where the appointment of a receiver in 
supplemental proceedings was not formal- 
ly_ made, as required by law; prior to the 
filing of the petition in bankruptcy, lield, 
that the bankrupt's property was not vest- 
ed in the receiver... 296 

The district court has jurisdiction to ad- 
judge bankrupt a corporation previously 
dissolved by a state court, but proceedings 
must be commenced within sis months 
after the dissolution 34 

Where a bankrupt is under arrest under 
process from a state court, he should make 
application to that court before coming 
into the court -of bankruptcy to obtain his 
release 690 

A judgment upon a debt contracted by 
fraud is not affected by a discharge in 
bankruptcy (Act 1867, § 33), and the bank- 
rupt is not exempt from arrest on an exe- 
cution issued thereon 1320 

A judgment against the bankrupt by de- 
fault in a state court, recovered upon a 
complaint which showed that the debt was 
contracted by fraud, is conclusive upon that 
question , 1320 

It seems that in a state where a feme cov- 
ert may be sued upon her contracts she 
may be declared a bankrupt 521 

Jurisdiction of courts. 

A petition in bankruptcy filed in the 
Southern district .against a debtor who re- 
sides and carries on business in the North- 
em district of New York will be dismissed 
for want of jurisdiction 1018 

A suit by an assignee to set aside a 
fraudulent conveyance, after the disdiarge, 
of property concealed prior thereto, is not 
a suit to annul the discharge, and may 
therefore be brought in the circuit court. . 174 

Jlegrister — ^Powers and duties. 

The register may on his own motion or- 
der the bankrupt's schedules to be amended 823 

The objection of the bankrupt to the 
granting of an order for examination be- 
fore the first meeting raises an issue of 
law which the register must adjourn into 
court (Act 1867, § 4.) 1313 



Commencement of proceedings— Volun- 
tary liankruptcy. 

A dissolution of a partnership will not 
prevent the bankrupt court taking jurisdic- 
tion, so long as any unfinished business, 

debts, credits, or assets remain 298 

After dissolution of a partnership by de- 
cree of court, one partner cannot maintain 
a petition to have the members of the firm 

adjudged bankrupt 594 

On a petition by one partner against the 
firm, acts of bankruptcy need not be al- 
leged 298 

On a petition by a partner for a separate 
decree he need not set forth the partnership 
accounts in detail, but he must allege his 

share of the partnership property 300 

The signing of a petition by an attorney 
who was not admitted to practice in the 
district court is no ground of dismissing 

the proceedings 620 

Preferences, concealment of property, or 
other acts done in contravention of sections 
2 and 4, Act 1841, cannot be set up in op- 
position to the decree of bankruptcy 1000 

——> Involuntary banJkruptoy. 
A petition in bankruptcy will not lie 

against a railroad company 751 

A petition to have a corporation adjudged 
a bankrupt may be maintained by any 

creditor, under Rev. St. § 5122 770 

Act June 22, 1874, § 12, in relation to the 
number and amount of creditors required 
to join in the petition, applies to corpora- 
tions. (Reversing 770.) 783 

The application of a creditor for an ad- 
judication ui>on the petition of another 
creditor cannot be made after the return or 

adjourned day 684 

A creditor whose debt is provable in 
bankruptcy, though not due, may main- 
tain a petition 913 

When an indorser's liability becomes 
fixed it is a debt which may be made the 

foundation of involuntary proceedings 222 

A voluntary agreement between certain 
persons, to which the debtor is in no wise 
a party, to make a contribution to him, 
does not create an indebtedness to him. .. 773 

The petition will be dismissed where the 
debtor has counterclaims against the pe- 
titioning creditor, of such a nature as are 
provable in bankruptcy, sufficient to reduce 

his claim below $250 841 

A petition against a corporation which 
does not show that the corporation is either 
a moneyed, business, or commercial corpo- 
ration is insufficient 783 

The corporation, after appearing and an- 
swering, cannot afterwards pbject that the 
petition does not allege that it is a money- 
ed, business, or commercial corporation. . *773 

The intent of the debtor in suspending 
payment of commercial paper should be al- 
leged as a fact 799 

The sufficiency of an averment as to the 
suspension of payment of commercial paper 

cannot be raised by demurrer 799 

_ A demurrer is not the proper mode of ob- 
jecting to irrelevant or immaterial allega- 
tions or the mingling in one plea of distinct 

defenses, but a motion to strike out 933 

Distinct defenses to the petition should 

be separately pleaded. 913 

One defense to- the petition may include 
both the debt and the act of bankruptcy. . 913 

A denial of the allegations in the peti- 
tion respecting the insolvency of respond- 
ent is a sufficient answer thereto 913 

A plea of tender can under no circum- 
stances be a defense to the petition 913 
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Full and complete proof of insolvency is 
not required, but proof tending to show in- 
Bolveney casts the hurden on the debtor to 

explain the evidence 773 

A debtor is insolvent if his property, put 
up on reasonable notice for sale, wliere it 
exists under the circumstances of the case, 
will not bring cash enough to pay his debts.. 773 

The act of payment by an insolvent 
debtor is, of itself, suflBcient evidence of the 
intent to prefer, casting the burden upon 
the debtor to show that he was not aware 
of his insolvency '. 773 

Acts of Ijankraptcy. 

A debtor who is solvent may pay any or 
all of his debts, although proceedings in 
bankruptcy are pending against him..... 773 

A payment by an insolvent debtor is an 
act of bankruptcy, although it is made in 
Hie usual course of business "to 

The collection, under legal process, by the 
receiver of a dissolved corporation, ap- 
pointed more than si.^ months before_ the 
commencement of bankruptcy proceedings, 
of a claim due the corporation, is not an 
act of bankruptcy 34 

An averment that N., "being a mer- 
chant," etc., is a sufficient averment that 
he is a merchant 222 

Fraudulent suspension and nonpayment 
need be averred only when the act of bank- 
ruptcy charged is that specified in section 
39, cl. 9, Act 1867 v:--;' ^22 

"Commercial paper" as used m the bank-, 
ruptey act denotes bills of exchange, prom- 
issory notes, and negotiable bank checks, 
whidi are governed by what is known as 
the "law merchant" 222 

The bonds and coupons of a railroad 
company are not commercial paper with- 
in the meaning of the bankrupt act 751 

Sdiednle. 

A claim of the bankrupt for damages on 
a contract for the sale of goods must be 
stated in his schedule 821 

The bankrupt must state in his schedules 
whether or not any note has been given, or 
any judgment rendered, for every debt, 
and whether or not any person is liable 
with the debtor as a partner or joint con- 
tractor • • • • • S23 

What is a sufficient statement of those 
facts is a matter of discretion with the 
register • • S23 

The use of dots or contractions in the 
schedules to indicate a repetition of words 
previously used is forbidden by rule 14 of 
tile general orders in bankruptcy 823 

An order requiring the bankrupt's sched- 
ules to be amended must specify particu- 
larly in what respects amendment is re- 
quired 823 

Adjudication. 

Tlie adjudication in a voluntary ease will 
not be postponed until the register has cer- 
tified the petition and schedules to be cor- 
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An ex parte adjudication obtained by 
the bankrupt on the filing of amendments 
by him after objections to the form of his 
proceedings will be vacated 514 

Where a decree of bankruptcy is award- 
ed against a member of a firm, the part- 
nership is thereby dissolved and the part- 
nership effects are vested in the assignee 
and the solvent partner as tenants in com- 
mon .' 300 

The amendment of June 22, 1874, did not 
annul or disturb judgments rendered or 
adjudications made or in force at the time 
it took effect. 517 

Meeting of creditors: Notice. 

AVitliout a special order of court the_ reg- 
ister has no power to inquire into the rights 
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of creditors to vote at a first meeting, ex- 
cept for the purpose of postponing proof of 
claims until the choice of an assignee. . . . 282 

Assignee — Election, appointment, and re- 
moval. 

A claim of the bankrupt for damages on 
a contract for the sale of goods must be 
wholly disregarded on proceedings for the 
choice of an assignee S21 

A secured creditor may vote for assignee 
on so much of his debt as is unsecured, 
where the security applies only to a specific 
portion of his debt 11-84 

The surrender of a fraudulent preference 
can only be made to the assignee, and pend- 
ing his appointment and qualification the 
proof of debt must be postponed and the 
offer of the preferred creditor to vote for 
assignee be denied — 1094 

The managing officers of a corporation, 
when bona fide creditors, have the same 
rights to vote for assignee as any other 
claimant - • 3o9 

In examining their claims the register 
should not be called upon to decide upon 
doubtful proofs 359 

Interest may be added to the claim to 
the day of the adjudication where the debt 
was due before such day, but interest is 
to be deducted from such time where the 
debt is not payable until thereafter 821 

The register should ordinarily demand 
the same degree of proof before admitting 
a creditor to vote for assignee, as is re- 
quired in a trial at law or a hearing in 
equity 359 

An opposition to the appointment of a 
particular assignee, made at the first meet- 
ing, will be considered as continuing at ad- 
journed meetings, where it does not appear 
to have been withdrawn 416 

On proceedings for the choice of assignee 
the register must receive evidence from the 
bankrupt impeaching the consideration of 
a draft proved as a debt. 821 

An additional assignee may be appointed 
to act in conjunction with the one previous- ' 
ly appointed, upon a petition to tiie court 
showing sufficient reasons for so doing. . 920 

An assignee will be removed if requested 
by a vote of a majority of those who have 
proved their debts; otherwise, if a major- 
ity vote against removal 156 

Assignment. 

All property and rights of property of the 
bankrupt at the date of adjudication pass 
to the assignee for distribution among cred- 
itors. (Act 1842.) 74 

Property coining to a voluntary bank- 
rupt by descent or distribution between the 
filing of his petition and the adjudication 
passes to the assignee as assets. (Act 
1842.) 74 

The assignee takes the property and 
rights of property of the bankrupt subject 
to all rights and equities of third persons 
attached thereto in the bankrupt's hands. . 74 

Where the bankrupt, after filing his pe- 
tition and before adjudication, became enti- 
tled to property as heir of one to whom he 
was indebted, Mid, that the assignee should 
receive the same diminished by the amount 
of such debt. (Act 1842.) 74 

The assignment relates back to the date 
of filing the petition, and property subse- 
quently acquired does not pass thereunder, 
regardless of amendments to the petition 
or schedules afterwards attached. (Act 
1867, § 14.) 1315 

Property of Tjankrupt — WJttat consti- 
tutes. 

Where the bankrupt has only a usufruct 
in property, not capable of being trans- 
ferred by sale except with the owner's per- 
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mission, such usufruct does not pass to the 
assignee in bankruptcy 593 

Where income is devised, to cease on the 
insolvency or bankruptcy of the devisee 
and then to go to his wife or children, or 
in default thereof to accumulate in aug- 
mentation of the principal fund, the dev- 
isee, on his bankruptcy, has no interest 
which the assignee can reach 188 

The principal of a bankrupt factor may 
recover from the assignee any goods re- 
maining unsold, or any proceeds of sale of 
such goods which the assignee has sold or 
which can be specifically distinguished 
from the property of the bankrupt 497 

A continuing partner, having authority 
to collect debts due the firm, debited a debt- 
or with the amount, and continued his ac- 
count. Held, on his bankruptcy, that the 
balance due did not belong to the new 
firm 931 

Plaintiff, in separate suits against part- 
ners, purchased firm property sold under 
executions issued on judgments obtained 
therein. Held, that neither he nor his as- 
signee was entitled to hold the property as 
against the assignee in bankruptcy of the 
firm 842 

— — Custody and control. 

A mere possibility of waste or misapplica- 
tion of the bankrupt's estate by assignee 
in insolvency against whom an adverse de- 
cree is sought will not justify an injunction 238 

If the assignees are satisfied that prop- 
erty received by them did not belong to the 
bankrupt, they should return it immediate- 
ly; but if they are in doubt, the claimant 
must seek his remedy in the state courts. .281 

Where the owner of yarn in possession of 
a bankrupt at the time of his bankruptcy, 
for manufacture into cloth, obtains a judg- 
ment in trover against the assignee there- 
for, his claim is entitled to no priority over 
the assignee's claims for expenses and com- 
missions 520 

In the case of the bankruptcy of an indi- 
vidual partner the bankruptcy court will 
not take possession of the firm property 
unless necessary to make a final settlement 
of all claims 114S 

Where one partner becomes bankrupt, his 
assignee can take that portion of the part- 
nership assets, only, which would belong to 
the bankrupt after payment of all the part- 
nership debts .1148 

*— Ssemptions. 

A house built on the separate property 
of a member of a bankrupt firm, with 
funds of the firm, and occupied by the part- 
ner as his home, held subject to exemption 
under the Michigan laws 1218 

A wagon and team are not exempt un- 
der Civ. CSode Or. § 279, unless it is nec- 
essary to a trade, occupation, or profession 
in which the bankrupt habitually earns his 
living 1112 

The business of mere buying and selling 
or directing or employing the labors of 
others is not a trade, occupation, or profes- 
sion within the statute 1112 

If the bankrupt has selected his furniture 
under the state law, there can be no sec- 
ond allowance. If he has selected real es- 
tate, the assignees may, in their discretion, 
make an additional allowance of furniture, 
etc., not exceeding $500 in value ..... 281 

A debtor is entitled to the full benefit oC 
the exemptions allowed by the bankrupt 
act, even though an execution had become 
a perfected lien upon his property before 
the filing of the petition , . . . 924 

Iiiens. 

A written agreement for the entiry of 
judgment, filed in court, in a suit in which 
defendants property was attached, Jield to 
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constitute an equitable lien against the 
property in the hands of his assignee, on 
his subsequent bankruptcy 1148 

A judgment obtained by default by a 
creditor, on a debt not yet payable, will 
be set aside at the suit of the assignee. .1278 

An execution in the hands of the sheriff 
in New York before voluntary petition 
filed, though not levied, binds leviable per- 
sonal property as against the assignee. . . .1004 

The institution in the state court of a 
suit to foreclose a mortgage on the bank- 
rupt's property after petition filed is not a 
contempt 688 

An injunction issued to stay a mortgage 
foreclosure in the state court will be dis- 
solved where it appears that the property 
is of no value beyond the admitted incum- 
brances 688 

Injunction restraining proceedings on 
execution under judgment against bank- 
rupt dissolved, where the assignee took no 
measures to recover the property levied up- 
on and the bankrupt declared that the 
property did not belong to him 637 

— Sale. 

A sale at auction by the assignee is sub- 
ject to the approval of the court 600 

Proof of debts— WTiat is provable. 

A receiver of a bankrupt corporation 
can prove a debt against a bankrupt in a 
bankrupt court in another state 452 

A creditor paying a judgment obtained 
agamst him by the assignee for the value 
of goods received by way of preference, 
without actual fraud, may then prove his 
claim 49 

A debt contracted in whole or in part for 
spirituous liquors in violation of a law of 
the state is not provable 973 

The statute of limitations of the state 
where the bankrupt resides applies to proof 
of debts; and it continues to run against 
them after the adjudication 174 

In Wisconsin a demand barred by the 
statute of limitations is not provable 
against the estate of a bankrupt. >. . 294 

A note given by the firm as an accom- 
modation to a partner to raise bis share of 
the firm's capital may be proven against 
the firm, but securities pledged by the in- 
dividual partner must first be applied to 
its payment 313 

Where a firm failing without assets re- 
sumed business under the name of one of 
its members as "agent," and again failed, 
held, that the debts contracted under the 
former name were not entitied to share in 
assets of the second failure. (Reversing 
254.) 255 

The costs and interest in the case of a 
debt put into a judgment may be proved 
with the debt 714 

^^ Secnred debts. 

A creditor receiving a negotiable bond 
from his debtor as security for a loan can- 
not set up want of title in the debtor 
and prove its whole debt without surrender- 
ing the bond 316 

One owning a debt secured by an insur- 
ance policy on the life of the bankrupt is 
entitied to prove the amount of the debt 
less the surrender value of tiie policy. ... 90 
. Where such creditor proved the debt, less 
partial payments and the surrender value 
of the policy, but kept the policy alive un- 
til the bankrupt's death, Jield, that out of 
the insurance money the creditor must re- 
fund to the assignee the part payments and 
the premiums paid by the bankrupt after 
the filing of the petition 92 

^— Procedure. 

It is not the duty of the register to notify 
the bankrupt or his attorney of the filing 
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of propf of any claim "before the first meet- 
inff of creditors 1313 

An application to contest a claim against 
bankrupt's estate will be allowed upon a pe- 
tition and affidavits stating fully and in de- 
tail the grounds upon which such applica- 
tion is based 920 

Creditors may impeach for fraud or ir- 
regularity a judgment obtained against the 
bankrupt before petition filed, where the 
judgment debt is offered for proof 714; 

A secured creditor proving his claim as 
unsecured will be allowed to amend, after 
receipt of dividend, only in the case of 
mistake or ignorance, in the absence of 
fraud, where all persons can be placed in 
statu quo 1184 

Payment of delits: Priority: Dividends. 

The daim of lessors of a bankrupt lessee 
for the amount of taxes paid by them, 
which the lessee had covenanted to pay, is 
not entitled to preference. (Act 1867, § 
28.) :. 1110 

Motion to vacate an order for a dividend 
may be made on proper papers and notice 158 

Xlxamination of Iian^riist, etc. 

A creditor who has proved his claim may 
apply for an- esaminalaon of the bankrupt 
before the first meeting of creditors 1313 

On the application of a creditor who as- 
serts that his debt has been created in a 
fiduciary capacity the court will direct the 
debtor to produce, even before time for a 
decree, all books and papers having rela- 
tion to the debt 1111 

A bankrupt is bound to appear and sub- 
mit to an examination when ordered, with- 
out being paid witness' fees 632 

The assignee is not reqmred to pay wit- 
ness' fees of a claimant on examination be- 
fore a register 975 

The bankrupt may decline to answer a 
question as to the disposal of his property 
which is broad enough to cover the time 
subsequent to the JUJng of the petition, the 
answer to which might subject him to crim- 
inal punishment. (Act 1867, § 44.) 1319 

A bankrupt, on examination by a credit- 
or, is entitled to explain any matters as to 
which he has been examined, and to this 
end may be questioned by his counsel. He 
is not bound to pay the register's fees for 
such testimony 464 

The register has discretionary power to 
allow a bankrupt under examination to con- 
sult with his counsel , 1315 

The register has no power to decide on 
the validity of objections to questions asked 
the bankrupt or on the admissibility of the 
questions 1321 

The certificate of a register on certifying 
a question must show the preceding ques- 
tion where necessary for a decision by tiie 
court 1322 

The question whether an examination is 
so far completed as to be admissible in evi- 
dence is not one which can properly be 
certified to the coupt jEor decision by the 
register taking the examination 464 

Costs: Pees: Disbursements. 

A claimant of a nonprovable debt will be 
regnired to pay the costs of proceedings to 
reject the same 973 

The costs, upon the petition for a dis- 
<diarge of involuntary bankrupts, the hear- 
ing, etc, must be paid out of the funds in 
the assignee's hands. 644 

A petitioner in involuntary proceedings 
may have an allowance for counsel fees 
and expenses incurred in procuring the ad- 
judication 155, 622 

But other creditors are not liable to con- 
tribute thereto 622 
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There is no authority under the bankrupt 
law to allow a counsel fee to the bankrupt's 
attorney out of the assets 90 

Counsel fees will not in general be allow- 
ed to the assignee where the services were 
rendered prior to his appointment 156 

A charge for professional services by the 
son of one of two joint assignees disallow- 
ed, as tending to abuses 156 

d?he -assignee must apply to the court for 
authority to incur expenses for professional 
services and clerk hire 465 

The assignee's accounts for professional 
and clerical services not duly authorized 
must be allowed by the court on separate 
application, on which the assignee is sub- 
ject to examination 465 

Services rendered by attorneys in oppos- 
ing involuntary petitions are not allowable 
as services to the assignee. Such services 
are rendered to the bankrupt and are prov- 
able against his estate 157 

Marshals are not entitled to per diem 
service for holding, constructively, posses- 
sion of bankrupt property 932 

Marshal allowed $2.50 per day as a dis- 
bursement paid a guard to watch the prop- 
erty 932 

The oath of the marshal is not conclu- 
sive as to the necessity of expenses char- 
ged in his account 932 

Discharge — ^Proceedings to obtain. 

A discharge cannot be granted where the 
bankrupt dies pending the proceedings, so 
that he cannot comply with section 29, Act 
1867 601 

A creditor whose debt was contracted be- 
fore January 1, 1869, should not be allowed 
to vote on the question of a bankrupt's dis- 
charge as to debts contracted since January 
1, 1869 1230 

The debt of a surety of the bankrupt 
against whom a judgment is rendered after 
January 1, 1869, is '^'contracted" after such 
date, within the meaning of section 33, Act 
1867 1230 

— — Proceedings in opposition. 

In the absence of all fraud the original 
adjudication must be considered as final 
and conclusive upon all the creditors, and 
cannot be disputed upon the question of 
granting a discharge 760 

Where the person to whom a debt of 
a fiduciary character is due from the bank- 
rupt does not object to the discharge on 
that ground, other creditors cannot objeet..lll2 

A debt proved in the firm name of A., B., 
0. & Co. cannot be the foundation of pro- 
ceedings in opposition by B., 0. & Co.. . 1019 

Specifications in opposition filed by other 
than the attorneys appointed by the credit- 
or, where there has been no lawful sub- 
stitution, will be overruled 1019 

The burden of proof is upon the opposing 
creditor to establish the grounds of oppo- 
sition 633 

The burden is on the creditor to prove 
that a debt included in the schedule and not 
proved was false or fictitious 757 

— — Acts barring. 

A discharge cannot be granted to a bank- 
rupt who owes debts in a fiduciary capacity, 
though he also owe other debts not of a 
fiduciary character .1112 

It is no objection to a discharge that the 
bankrupt requested his creditors to file the 
petition in bankruptcy, he having commit- 
ted an act of bankruptcy 760 

A discharge will be refused where the 
consent of one creditor was purchased, 
though after the required number had con- 
sented to the discharge. (Act 1867, § ^.).1014 

The including of a false or fictitious debt 
in the schedule will prevent a discharge, 
though the debt is not proved 757 
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A bankrupt is guilty of concealment in 
not including in his schedule property con- 
veyed to him in fraud of the creditors of 
the Cantor 516 

The failure to schedule property in which 
the bankrupt did not at the time know that 
he had a substantial interest will not pre- 
vent a discharge. There must be an inten- 
tion to conceal the property 1110 

A livery stable keeper who boards horses 
is a merchant or tradesman required to 
keep books of account 574 

A person engaged in soliciting freight, 
who also occasionally buys and sells grain 
for gain, is a merchant and trader required 
to keep Dooks of account. 516 

One engaged for a year prior to bank- 
ruptcy in buying and selling furniture on 
his own account, and having a shop where 
his goods are displayed, is a merchant or 
tradesman who is required to keep proper 
books of account. .,,..... 96 

What are proper books of account to be 
kept by merchants or tradesmen is a ques- 
tion of evidence in each ease 96 

Memorandum books from which the 
tradesman cannot tell the amount of his 
business or the particulars and considera- 
tion of his principal debts are not proper 
books of account 96 

The mutilation of books of account by 
the bankrupt may be explained 297 

-^— Scope and effect. 

_A discharge granted to one partner on 
his separate bankruptcy does not release 
him from partnership debts 298 

A debt due by a factor for the value of 
goods consigned to him to be sold on com- 
mission and remittance made in thirty days 
is not such a debt contracted in a fiduciary 
capacity as will be excepted from the oper- 
ati(Ai of a discharge 929 

ProMbited or frandiilent transfers. 

The validity of an act which took place 
prior to December, 1873, is to be tried ac- 
cording to the law of 1867. (Act June 22, 
1874, § 12.) 930 

A fraudulent preference cannot be com- 
mitted by the mere neglect of an insolvent 
debtor to go into bankruptcy. 1278 

A payment made within four months of 
the petition in bankruptcy may be recover- 
ed back if the creditor had reasonable cause 
to believe that it was made to give him a 
preference, though he had no reasonable 
cause to believe the debtor then to be in- 
solvent 1003 

A mortgage of an entire stock in trade 
for advances of money which the mortga- 
gor assured the mortgagee were to be used 
in his business, but which were actually 
used to prefer creditors, held valid 937 

An exchange of §500 worth of wheat for 
a wagon and team, with a view of claiming 
them as exempt, held void, and the title to 
the wheat vested in the assignee 1112 

A chattel mortgage accepted by creditors 
after receiving information of the insol- 
vency of the debtor will be held fraudu- 
lent 1018 

Assignment of stock in trade and notes 
of hand to a creditor within sis weeks of 
filing of petition Jield void, under section 35, 
Act 1867 328 

The bankrupt, in building a house on land 
which he had fraudulently conveyed to his 
wife, procured lumber on the representa- 
tion that it was his property from one who, 
after discovering the true condition, took a 
mortgage thereon. Held, that the mort- 
gage was void as to the assignee in bank- 
ruptcy 575 

The testimony of the parties to an al- 
leged preferential transaction as to their 
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intention is entitled to little weight against 
the proof of the transaction itself 930 

Suits and proceedings in relation to t!he 
estate. 

District courts have jurisdiction, under 
Rev. St. § 4979, of a suit by or against an 
assignee, whenever he is a necessary and 
proper party, although other persons may 
be joined 684 

A suit in equity cannot be maintained by 
an assignee to obtain possession of a vessel 
alleged to belong to the estate of the bank- 
rupt. The remedy is at law 791 

Neither will an injunction be allowed in 
such case upon the petition of the assignee 
to restrain" the person in possession of such 
vessel from removing it beyond the juris- 
diction of the court. The remedy is re- 
plevin 791 

As to limitation of actions by or against 
assignees 416 

The fact that the assignee did not dis- 
cover his right to certain property of the 
bankrupt until after the expiration of two 
years from the time an action accrued to 
him therefor does not remove the bar pre- 
scribed by Act 1867, § 2 417 

The bar prescribed by section 2 applies 
to causes of action which had accrued to 
the bankrupt before his bankruptcy as well 
as to those which accrued to the assignee 
after the bankruptcy 417 

A suit to set aside a fraudulent convey- 
ance, made after discharge, of property con- 
cealed prior thereto, may be brought by the 
assignee within two years from the discov- 
ery of the fraud 174 

A receiver, appointed in supplementary 
proceedings prior to the filing of a petition 
in bankruptcy against the debtor, may sue 
the assignee in bankruptcy and a prior vol- 
untary assignee to set aside an assignment 
to the latter as void in fact and nnder the 
statute 684 

A conveyance alleged to be fraudulent 
as to creditors will not be set aside at suit 
of the assignee, when there are no provable 
debts 174 

The assignee may sue to recover property 
standing in the name of one of the part- 
ners, purchased with firm funds, and con- 
veyed to him in fraud of the bankrupt act. 1300 

A defendant cannot, under the bankrupt 
law of 180O, set o£ a debt due to him from 
a partnership against a claim by the as- 
signee of one of the firm who became bank- 
rupt *931 

Heviexv. 

An appeal will not lie to the circuit court 
from an adjudication of bankruptcy 521 

A proceeding to have a debtor adjudged 
a bankrupt cannot be reviewed until after 
final judgment 780 

Where there has been a trial by jury on 
the issue of bankruptcy the proceeding can 
be reviewed only upon a writ of error. . . . 780 

A stay of proceedings in the district court 
is in the discretion of the circuit court, and 
will not be granted where- the delator will 
not be seriously prejudiced by their contin- 
uation 780^ 

Ai^angement TvitK creditors: Composi- 
tion. 

The pendency of a petition to review an 
order refusing a discharge does not deprive 
the court of jurisdiction to entertain pro- 
ceedings for a composition 57& 

The mere fact that a bankrupt has been 
refused a discharge on a specification of ob- 
jection is not an absolute bar to a composi- 
tion. A composition is not a discharge... 575- 

Privileged creditors, whose claims will 
be paid in full to the extent of §50, there 
being sufficient assets for the payment of 
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them, should lie permitted to vote for a 
composition only on the excess of their 
debts over 550 715 

In confirming a composition the court or- 
dered the banfiupt to pay the expenses and 
disbursements of a creditor in successfully 
opposing a prior application for a discharge 575 

A creditor held not precluded by an un- 
challenged statement in the list of liabili- 
ties that his debt is amply secured by a 
deed of trust from subsequently claiming 
the percentage agreed to be paid on a final 
deficit ascertained long after the composi- 
tion was carried out 1093 

Kepealisg and amending; acts. 

The act of June 22, 18T4, must be con- 
sidered as supplementary and amendatory 
to the provisions of the Revised Statutes 
on the subject of bankruptcy. 783 

The original act of 1867 and all the acts 
amendatory thereof, except June 22, 1874, 
were superseded by the title "Bankruptcy" 
of the Revised Statutes and repealed by 
section 5596 770 



BAIOKS AnSTD, BAISTKESTG. 

A corporation engaged in loaning its own 
money upon note and mortgage is not a 
banking corporation 764 

Obligations contracted by a banking as- 
sociation organized under an unconstitu- 
tional law are not enforceable against lie 
directors and stockholders, the transactions 
being illegal and the parties particeps crim- 
inis 8 

When banks receiving paper from other 
banks for collection are entitled, as against 
the real, owners, to hold the same to secure 
a general balance due from the transmit- 
ting bank *57 

A bank receiving a note for collection is 
not liable in damages for failing to demand 
payment on Saturday where the last day of 
grace falls on Sunday, where its knawn 
and established method of business in such 
case was not to demand payment until 
Monday 1305 

Form of execution issued by president of 
Bank of Columbia under Act Md. 1793, c. 
30, § 14 633 

BILLS, WOTES, AISTD CHECKS. 

What lattr governs. 

The place where notes were negotiated, 
and not that where they were signed and 
indorsed, lidd to be the place of tiie con- 
tract 834 

Acceptance. 

A statement of sales by a consignee with 
authority to draw for the amount lidd an 
acceptance of a bill subsequently drawn by 
the agent of the owner, whose authority 
was not revoked by the bankruptcy in the 
meantime of the principal abroad without 
notice 608 

An action for money had and received 
or money paid will not lie by the acceptor 
of a bill of exchange who has not paid it.. 1176 

Validity. 

An assignment of a sheriflFs certificate 
of sale of real property is a sufiScient con- 
sideration for a promissory note. 972 

Interpretation. 

The following instrument: "St Louis, 
May 10, 1861. At sight pay to the order 
of S,, P. & Co., $4,000. value received, and 
charge the same to the account of L,, P. 
& Co. To the Marine Bank of Chicago, 
111.," — is a bill of exchange, and not a cheek. 686 
ISFED.CAS. — 86 



Indorsement and transfer. Page 

If a person who is not a party to a prom- 
issory note indorses his name upon it in 
blank, with intent to give it credit, the 
plaintiff may write over it an engagement 
to pay it in case of the insolvency of the 

maker 603 

An action will lie by the holder against 
an indorser of a promissory note, where 
the indorsement was made upon a blank 
paper and subsequently filled up by the ma- 
ker as intended by the indorser 1344 

Notes of third parties to himself, passed 
by a borrower to a lender with his own 
note, are good in the lender's hands, though 
originally without consideration. The ma- 
kers can protect themselves as sureties only 
by positive notice to the lender of the want 
of consideration and that the paper was 
to be used as a security only 154 

Demand: Notice: Protest. 

If the maker of a draft had a well-fo;md- 
ed exoectation that if presented within a 
reasonable time it would be honored, the 
holder must use due diligence in present- 
ing it, and give him notice of its dishonor 686 

An indorser who promised to pay in case 
of the insolvency of the maker is entitled to 
the usual demand and notice 602 

Insolvency of the maker, in Virginia, dis- 
penses with suit and demand and notice. • 

602, 603 

A foreign bill of exchange must be regu- 
larly protested, after a demand and refusal 
of nayment 834 

Where the holder retains a draft drawn 
on a bank for more than a month without 
presentation, and waits three weeks longer 
to protest it, he cannot recover of the 
drawer 686 

Want of notice of nonacceptance is not 
excused by an imderstanding between plain- 
tiff and defendant that the bill should not 
be sent on for acceptance 211 

Pajfment. 

A draft drawn on a ban'k is payable in 
current coin and not in depreciated bank 
notes * 6S6 

Helease or discharge of indorser. 

The indorser is discharged where the 
holder, on request, does not sue the maker, 
who was at the time solvent (Act Va. 
Dee, 23, 17^) 1344 

Actions. 

The payee of a note signed in a firm naine 
may sue one pai-tner alone thereon. (1 
Rev- St N. O. c 31, § 39.) .1067 

Under an indorsement in blank the holder 
of a bill for collection may bring suit in his 
own name S34 

A person paying a note while lying in a 
bank under protest cannot maintain a suit 
thereon in the name of the bank 1.S05 

The holder of a note need not proceed ' 
against the maker before suing the in- 
dorser, where the maker is insolvent. .... .1344 

Under the Oregon Code a partial failure 
of consideration is not a defense to an ac- 
tion upon a promi^ory note, but must be 
pleaded as a countewdaim 972 

A count, upon a promise to p^y the debt 
of another in a certain event, must aver a 
consideration , 602, 603 

An averment that defendant put his name 
on the back of a note with intent to give 
It a credit and to induce the plaintiff to ac- 
cept the same, and that the note so indorsed 
was delivered to the plaintiff for a full and 
valuable considei-ation, is a sufficient aver- 
ment of a consideration for the promise. . 

, , ^ , 602, 603 

A plea that the defendant paid the note 
to the assignor before he had notice of the 
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assagnment cannot be sustained against the 
assignee • i-'-'^'^ 

Words of surplusage, not descriptive or 
the bill, but of the place where it is pay- 
able, held no variance 8.^4 

Where the declaration avers a protest for 
nonaeceptanee as well as for nonpayment, 
and the action is brought on the protest for 
nonpayment, the nonacceptajice need not be 
proved , -11 

In an action by the payee of a promissory 
note the plaintiff has a right, at the trial, 
before offering the note in evidence, to 
strike out the names of the indorsers 65Ji 

In an action by the indorser against the 
bankrupt di-awer of a bill of exchange it is 
sufficient to account for its nonproduetion 
that it was lodged with the commissioners 
in bankruptcy 1022 

The burden of proof that a promissory 
note was given or indorsed without consid- 
eration is upon the party alleging it Sft2 
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BILLS or LADIHa. 

See, also, "Admiralty"; "Affreightment'' 
riers"; "Demurrage"? "Shipping. 

The words "in good order and condition" 
extend only to apparent external condition, 
and the carrier may show that the pack- 

age, etc., was secretly defective bdo, oiU 

But such words are sufficient to throw 
the burden upon the carrier to show secret 

defects to relieve himself from liabihty »1U 

Under a bill of lading excepting leaKage, 
the carrier is not liable for a loss of wine 
by leakage caused by a latent defect m the 

cask ^'^^'^ 

Under a bill of lading for a certain quan- 
tity of coai deliverable to M. or his assignSj 
"he or they paying freight for the same at 
so much per ton, no freight is due until all 

the coal is delivered • • - ' "o 

The innocent holders of bills of lading for 
the dei)verv of cargo to order on payment 
of freight as per charter, where the charter 
contained no clause specially binding the 
cargo for its performance, are not hable 

for demurrage in loading « ^o 

An indorsement, as toilows, by the mas- 
ter of a chartered ship on a bill of lading: 
"Signed under protest,"— prevents assignees 
of the bill from claiming as bona fide hold- 

ers : • :,: '^^ 

Where there are no exceptions m a bill 
of lading, the carrier has the burden of 
explaining the cause of injury to the 
goods, which were received in good order. . dUd 

BOISTDS, 

See; also, "Municipal Corporations"; "Prin- 
cipal and Surety"; "Railroad Companies.' 

The statement in a bond issued by a rail- 
road company to raise money to construct 
its road that payment is guarantied by a 
contract of lease with another company 
held binding upon the latter, where the 
statement was made at its request 744 

A creditor, receiving a negotiable bond 
from his debtor as security for a loan, 
without notice of his want of title, ac- 
quires a valid title to the sanie as against 
the true owner 316 

It is not a breach of a condition of a 
bond given to the United States for mon- 
evs to be advanced that the officer to whom 
the bond was given has accepted, but has 
not paid, orders drawn upon him by the 
persons to whom, by the terms of the con- 
dition, the advances were to be made. ...1176 



BOTTOME-Y AND EBSPOK^DEIT- 

TIA. Paso 

A case of necessity alone authorizes a 
master to pledge his vessel by giving a bot- 
tomry bond .• 1339 

The master cannot give a valid bottom- 
ry on the vessel for money borrowed for 
repairs, when the owners are present at 
the place where the repairs are made, or 
Avhen he has funds of the owners for such 
purpose which he has not used 1339 

One part owner cannot take from the 
master a bottomry bond on the share of 
another part owner, for repairs done to 
the vessel 1339 

The owner of a ship may bottomry her 
- abroad, without regard to the necessities of 
the ship or ids inability to procure funds 
in other ways or the receipt of the consid- 
eration before the vessel went to sea 10 * 3 

The credit of a bottomry lender given in 
aid of the vessel or owner in a 'foreign 
port is a sufficient consideration to support 
the bond • -lO^S 

The holder of a bottomry bond given by 
the master as such, who is also owner, has 
the same rights and ' privileges as if the 
bond was given in the character of owner. .1073 

A bottomry bond good in part and bad 
in part will be sustained by the court so 
far as it is good • • 9(5o 

In case of extortion the court may mod- 
erate the premium. 9oi> 

In a suit in rem on a bottomry bond, un- 
derwriters to whom an abandonment is 
made, which has not been accepted, are not 
admissible as claimants 965 

The decree in bottomry is to consider 
the sum lent and the premium as a prin- 
cipal, and to allow common interest on 
that sum for the delay of payment after it 

is due . . .^ • • 9Go 

The court will marshal the assets so as to 
make the proper priorities in favor of ship- 
pers, against the property of the owner 

and master 965 

Where a vessel is libeled and sold on a 
bottomry bond, the fund in court is not 
subject, as against the bondholder, to any 
claim for a general average loss subse- 
quent to the date of the bond 742 



BRIDGES. 

The establishment of a ferry is not an 
infringement of the exclusive right given 
by charter to maintain a bridge across a 
navigable stream 1234 



. CAREIEBS^ 

See, also, "Affreightment"; "Average"; "Bills 
of Lading"; "Charter Parties"; "Demur- 
rage"; "Shipping." 

Where a passenger's contract contains 
stipulations as to the manner of fitting up 
the vessel and the number of passengers 
to be carried, the passenger may consider 
it as broken on a failure to comply with 
any part : • 

An undertaking to carry a passenger m 
the steerage of a steamship from San 
Francisco to Porfland includes the furnish- 
of the passenger with a berth, unless 
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tiere is a fair understanding to the con- 
trary V \"'l-' 

The contract of passage by vessel enti- 
ties a female passenger to protection 
against all boisterous, obscene, or improper 
behavior •, • — • 

Common carriers of passengers are bound 
to use extraordinary care and diligence, 
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.and are excused only by reason of force or 
pure accident 812 

Where boxes of tin are so stowed in the 
steerage room that the rolling of the ves- 
sel caused one to fall upon a steerage pas- 
senger sitting beside ttie pile, held, that 
the vessel jvas liable • 812 

Where a vessel is discharging and tak- 
ing on cargo at a wharf, a delivery of 
.goods thereon, by the direction of the mas- 
ter, for transportation, is a delivery to 
.such vessel, and her responsibility com- 
mences from that time. 760 

A delivery to a vessel chartered by the 
.agent of a steamer unable to reach her 
regular port to convey passengers and 
freight to her, is equivalent to a delivery 
ito the steamer , 760 

A person who obtained possession of a 
pote by fraud changed its time of payment 
And, impersonating the maker, sent it by 
.express to the payee bank for discount, 
and received through the express company 
the proceeds, addressed to the maker. 
Held, that the express company was not 
Jiable to the bank 431 

The carrier is not bound to part with 
the possession of the goods or to make 
actual delivery until freight is paid, though 
■the goods must be first discharged from the 
vessel and an opportunity given to examine 
them 724 

Neither party can require of the other, as 
of right, that goods under one bill of lad- 
ing shall be delivered in parcels, on the 
freight of such parcels being separately 
paid 724 

A common carrier is not, under all cir- 
cumstances, entitled to know the contents 
.of packages tendered for carriage, and a 
mere failure to ascertain whether the pack- 
age contains anything dangerous, there be- 
ing no reasonable ground for suspicion, 
does not of itself constitute negligence. .. .1236 

The carrier is wholly responsible for the 
seaworthiness of his boat and its fitness 
for the particulax service in which it is 
employed 349 

A carrier is guilty of negligence in tow- 
ing two loaded barges around a point 
where the channel is narrow and the wa- 
ter shallow, where one barge could have 
passed in safely 349 

Damage to ribbons from discoloring held 
caused by dampness when packed, where 
the various coverings were in perfect con- 
dition when delivered 759 

CHARTBE, PAE.TIBS. 

Beo, also, "Admiralty"; "AfEreightmenf '; "Av- 
eragfe"; "Bills of Lading"; "Carriers"; "De- 
murrage"; "Shipping." 

Under a charter of a vessel from B. to 
New York, now loading at K., and "to pro- 
ceed thence direct to load on this charter," 
held, that the charterer was not liable for 
^elay caused by seizure by a military of- 
ficer to perform necessary services for a 
military post .728, 734 

Lumber cargo furnished was "rough- 
£dged" instead of "re-sawn," as required 
by the charter. The master received it 
under protest, and provided in the bill of 
lading for freight "as per charter party, 
with additional claim as per protest." 
Held, that freight was payable in uie same 
amount as would have been earned if the 
lumber had been re-sawn 258 

Where the owner mans and victuals the 
ship and is responsible for the conduct of 
the master, he has a lien for the cargo for 
freight, though it be a gross sum *1033 

Where the charterer refused to load the 
^hip on the return voyage, the master may 
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take cargo from others, which will be 
bound only for the freight agreed upon by 
the master, and not under the terms of the 
charter party *1033 

A person who advances money to pur- 
chase a cargo under an agreement with 
the charterer that he shall have a lien 
thereon as security, the bills of lading be- 
ing assigned to him, is the owner, and lie 
goods are not liable beyond the freight 
agreed by the master, irrespective of the 
terms of the charter party *1033 

The vessel owners are answerable in 
damages for refusal of the master to stow 
all of the cargo in the hold, resulting in 
the inability of the vessel to carry the limit 
of passengers stipulated in the charter. . .1268 

The measure of damages for failure of 
the vessel to proceed to the port of load- 
ing is the increased freight and charges 
which the charterer has been obliged to 
pay to have the goods carried 512 

Loss of profits are allowed as damages 
only in exceptional cases 512 

CHATTEL MORTaAGES. 

In Indiana a parol agreement that the 
mortgagor of a stock of goods shall have 
possession and sell them in the usual course 
of his business, and apply the proceeds to 
the payment of the debt, does not render 
the mortgage fraudulent and void as to 
creditors 918 

A mortgage of a stock in trade to secure 
an antecedent debt is void as to creditors, 
where not accompanied by possession, 
though it is duly recorded under Act Md. 
1729, c. 8, § 5 468 

The district court in bankruptcy will fol- 
low the state decisions declaring a mort- 
gage void as to creditors becoming such 
between the giving and filing of the mort- 
gage 653 

To defeat the title of the grantee in an 
absolute bill of sale third persons cannot 
avail themselves of a collateral agreement 
between the parties by which the title is 
defeasible on certain conditions 523 

CIVIL RIGHTS. 

A corporation is included within the 
word "person" in Act April 20, 1871 393 

CLERK OP COURT. 

Clerk of circuit court of District of Co- 
lumbia held not liable for the act of his 
deputy in making an erroneous indorse- 
ment on an execution 1296 

COLLISIOSr. 

See, also, "Admiralty"; "Pleading in Admiral- 
ty"; "Practice in Admiralty"; "Towage." 

Nature of liability — Contribntive fault. 

A vessel wrongfully or carelessly placing 
herself in the course of another, so as to 
render collision inevitable, is liable ttiere- 
*or 77 

The inability of a steamer to reverse her 
engine at once where she is running at full 
speed is not a fault. 370 

A deck hand on board a vessel cannot 
recover from another vessel damages for 
personal injuries received in a collision be- 
tween the two vessels caused by ttie fault 
of his vessel 366 

The' want of proper lights is immaterial 
where their absence did not occasion or 
contribute to the disaster 366 
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R-oles of navigation. P^S^ 

City ordinances concerning vessels are 
binding only as police regulations. They 
cannot change the demands of maritime 

law 10a9 

Bet'nreen sail vessels. 

A vessel sailing free attempted to pass 
so close to a vessel closehauled that a mis- 
take of the latter in luffing caused the col- 
lision. The latter had no lookout. Held, 
that the damages should be divided. (Re- 
versing 889.) .,- ■ - • • . . . • • • - ■ 

A vessel hove to and making both head- 
way and leeway is a vessel closehauled. . 

Where a vessel sailing free alleges that 
the collision with a vessel closehauled was 
caused by the fault of the latter in chan- 
ging her course, she has the burden of es- 
tablishing such fact 

Betiveen steam and sail. 

Steamers are bound to give way to sail- 
ing vessels when practicable, but are not 
required to insure the latter against their 
own negligence or misconduct "" 

A sail vessel navigating near a steamer 
must take all reasonable precaution to pro- 
tect herself and avoid injuring the steamer. 
She cannot impose on the steamer the duty 
of guarantying her against collision 45 

A sail vessel going free on meeting a 
steamer must keep her course. The 
steamer may take such reasonable course 
as she chooses to avoid the collision SS4 

A steamer well be Jield liable for an er- 
roneous change of helm in ignorance of the 
true course and position of an approach- 
ing vessel, where she failed to slacken or 
to stoD and reverse to ascertain such posi- 
tion •- 

A sailing vessel suing a steamer must 
show that the collision was not produced 
by her own fault,— particularly that she 
did not change her course without clear 
necessity • • : - * 

Where the circumstances of a collision 
between steamer and sail indicate great 
negligence somewhere, the presumption is 
that it was the steamer's, it being her duty 
to keep out of the way 

A steamer running 17 miles an hqur col- 
liding with a schooner closehauled which 
displayed the regulation lights is presum- 
ably at fault 351 

Between steam vessels. 

AVhere a steamer coming from behind a 
tug and tow must necessarily cross their 
course, and chooses to do so in front in- 
stead of behind them, and a collision re- 
sults, the burden is on her to excuse her- 
self • • • 

Where two steamers on the same route 
are rounding the same point, they cannot 
be considered crossing courses where the 
faster boat attempts to cross the bows of 
the other 562, 
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to stop and ease it on passing other steam- 

The tow will be held liable for a collision 
where the tug is the agent of the boats 
and a collision is caused by her being over- 
tasked 1059 

River and liarTjor navigation. 

A large ocean steamer leaving a narrow 
slip crowded with other craft by using her 
own propeller must use the utmost care and 
maintain adequate lookouts and complete 
control over her movements. If this is im- 
practicable she must employ a tug 17 

An alleged custom of steamers coming 
down the East river above Corlear's Hook 
with the ebb tide to keep off and allow 
steamers ascending on the New York shore 
the benefit of the eddies held not estab- 
lished 164 

Speed: Pogs. 

A contract with the government to carry 
mails within certain times will not justify 
a highly dangerous rate of speed ..... 3al 

A steamer approaching another on a 
crossing course has a right to presume that 
the latter will keep on, if she has the right 
of way and is not in fault in running at 
full speed • • • 37u 

A speed of eight knots an hour on meet- 
ing a sailing vessel beating through a nar- 
row channel 300 feet wide is excessive.. - 

A speed of 17 miles an hour in a track 
frequented by sail vessels, in a fog so thick 
that a vessel cannot be seen in time to be 
avoided, is conclusive evidence of fault. 
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Overtaking vessels. 

The overtaking vessel must select a lime 
and place in which she can safely pass, if 
the other does nothing to thwart her en- 
deavor ^64 

An overtaking steamer passing a tug and 
tow at the entrance of the East river is . 
bound to guard against the known effects 
of the tide 120 

Vessels moored^ etc. 

A vessel lying at a wharf in the Chicago 
river which allows her anchor to hang at 
the hawse pipe with its flukes below the 
surface, where it sinks a colliding boat, will 
be held at fault, irrespective of the city or- 
dinances 10o9 

Tugs and tows. 

A tug is chargeable with fault in having 
a towing deat so loose as to require her 



Iiiglits: Signals, etc. 

A whale ship which had been twice refit- 
ted at San Francisco after Act April 29, 
1864, was passed, hdd in fault for not 
carrying colored lights, though her master 
never heard of the act • '30 

A vessel having the right of way in the 
nighttime, and not having the statute 
lights, is presumed to be in fault in respect 
to a collision with a vessel that should have 
seen her and given way 73(5 

The vessel bound to give way is likewise 
in fault if by diligence and attention her 
lookout might have discovered tlie vessel 
that had not proper lights 73G 

A sailing vessel discovering a steamer 
approaching at night will be Jield in fault 
for a collision if she does not exhibit a 
hght 11S4 

A schooner pilot boat, when off pilot 
ground, is subject to the provision of Rev. 
St. § 4234, requiring sailing vessels to show 
a torch to an approaching steamer 108 

A steamer must exhibit proper lights to 
a sailing vessel in order to charge the lat- 
ter with fault for not showing a lighted 
torch 108 

liookonts, o£S.cers, etc. 

The officer in charge of the navigation 
of a vessel is not a competent Iookout..351, 1184 

The pilot house is not a proper place for 
a lookout 351, 1184 

TTie absence of a competent lookout casts 
the burden upon the vessel of showing that 
it did not contribute to the collision 351 

Particnlar instances of collision. 

Between steamer going up the East river 
on the New York side and steamer com- 
ing down, where the former was held in 
fault for failure to port her helm 164 

Between steamer with a proper lookout 
and schooner having no proper green light, 
where the former was held not in fault for 
the results of maneuvers which seemed 
proper at the time 108- 

Between steamer and schooner which 
changed her course only in extremis, where 
the former was held solely in fault, hav- 
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ing no lookout tut the quartermaster at 
the wheel, in the pilot house 105 

Between steamer in the East river and 
schooner, immediately after going about, 
which was held in fault for not heating out 
her tack 1 

Between schooner sailing free and steam- 
er, at nifirht, where the latter was lield sole- 
ly in fault f<ir not keeping out of the way- 554 

Between steamer and schooner, where the 
former was held in fault for attempting to 
pass between the injured vessel and an- 
other vessel 643 

Between steamer and schooner in New 
York Bay, where the former was held in 
fault for attempting to cross the schooner's 
bows, and the luffing of the schooner was 
held to be a fault in extremis 461 

Between two steamers approaching near- 
ly end on, where both were held in fault, 
one for starboarding instead of stopping 
and backing, and the other for defective 
screens to her lights 381 

Between rival steamers making same 
dock from opposite courses, where one was 
held in fault for not sooner checking her 
headway • . . • 362 

Between ferry and tow of tug on cross- 
ing courses, where the latter, having the 
right of way, was held in fault for stop- 
ping to ease up on a loose cleat 370 

Between Long Island Sound steamers 
rounding tiie Battery, where the one which 
left her pier first was considered the over- 
taking steamer by reason of the longer 
course taken by her .^- . .562, 564 

Between schooner anchored in North riv- 
er about 100 yards from the dock at Thir- 
teenth street. New York, without lookout, 
and tow landing at dock, where former 
was iteld in fault for anchoring in such 
place 683 

Between vessel at anchor and vessel get- 
ting under way, where both were hdd lia- 
ble, the former for failure t-o have a watch, 
and the latter for not notifying the former 
of her intention 717 

Between a steamer backinjg across a ferry 
Rlip below the end of her pier and a ferry- 
boat coming into the slip, where both were 
held in fault, the former for want of a look- 
out and the latter for not stopping when 
danger was apparent 1293 

A bark held not in fault where a canal 
boat moored beside her was sunk by com- 
ing in contact with her fender 136 

procedtire. 

The testimony of persons on board a ves- 
sel as to whether she was well managed 
is entitled to more weight than that of 
witnesses on board another vessel who had 
no particular opportunities to judge of the 
matter 366 

Loose declarations or admissions by mem- 
bers of the crew immediately after colli- 
sion are entitled to but little weight as 
against their deliberate testimony 77 

Libel dismissed where libelant omitted to 
call a material witness and the witness tes- 
tiftring in his behalf made statements man- 
ifestly incorrect 185 

Knle of dainages. 

The measure of damages is compensation 
for the entire loss. If the injury is repara- 
ble the measure is the sum necessary to 
restore the vessel to her previous condition. 
In case of total loss" market price is the 
criterion 81 

Market value as proved cannot be re- 
duced by showing that the actual value ia 
less because of age or imperfect build. ... 81 

The value of a vessel is not necessarily 
her purchase price with repairs added 386 

The loss of a vessel abandoned under a 
reasonable apprehension that the lives of 
the crew would be endangered by trying to 
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save her will be assessed as a total loss, 
though the other vessel similarly damaged 
was saved 736 

Where the injured vessel is left helpless 
in the track of navigation and is injured 
by a passing vessel, the vessel in fault for 
the first collision is liable for damages for 
the second collision. 644 

The measure of damages for cargo lost 
in a collision is its value at the port of ship- 
ment, with expenses of lading and trans- 
portation to the place of collision, with in- 
terest from the time of collision. . . . .555, 556 

Damages are recoverable for the neces- 
sary detention of the vessel while under- 
going repairs,where it appears that the ves- 
el could have been profitably chartered or 
employed • . 380 

Interest is allowable on the cost of repairs 
from the time when payment therefor was 
actually made 380 

Mode of arriving at value of vessel sunk 
by a collision 386 

The owner of a vessel whose cargo is 
damaged by collision cannot sue for the 
damage in his own name, unless he has 
paid tiie same or become liable to pay it. . 81 

Division of dainages. 

Where both vessels are in fault the dam- 
ages and costs are divided 717 

Compositions. 

See "Bankruptcy." 

CONFLICT or LAWS. 

The rule that a contract shall be judged 
by the law of the place in which it is made 
is not applicable to real estate, which can 
be conveyed only according to the law of 
the place in which it is situated 403 

A promissory note made in Oregon and 
payable in Scotland is to be considered as 
if made in Scotland, and a mortgage upon 
real estate in Oregon to secure its pay- 
ment is to be tested by the laws of Ore- 
gon 763, 764 



COISTGRESS. 

Attendance upon congress as a member 
of that body does not confer such privilege 
as to entitle a party to postponement of a 
trial as of right 296 

The senate may punish for contempts 
of its authority in cases of which it has ju- 
risdiction 471 

An inquiry by the senate as to the vio- 
lation of a rule of secrecy in relation to 
pending treaties is within its jurisdiction, 
and it may punish for contempt of such 
rule 471 

The senate has a right to hold secret ses- 
sions whenever in its judgment the proceed- 
ings shall require secrecy, and may pro- 
nounce judgment in secret session for a 
contempt which took place in secret ses- 
sion 471 

A commitment for contempt by the sen- 
ate or house of representatives cannot be 
inquired into by any other body or court, ei- 
ther by habeas corpus or otherwise 471 

The warrant of commitment need not set 
forth the particular facts which constitute 
the alleged contempt 471 

C01SrSTITUTIOM"AL LAW. 

A state statute abolishing the writ of fi. 
fa. to enforce judgments against a particu- 
lar city, and limiting the judgment to fixing 
the amount of the demand, impairs the ob- 
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ligation of previous contracts and is in- 
operative as to them 114 

A state statute levying a uniform tax of 
10 cents per acre per annum on all lands in 
certain counties for levee purjKtses, and di- 
recting a sale without notice of all lands on 
which the tax was not paid by a certain 
day, hdd not unconstitutional 792 

The power to regulate commerce among 
the several states is paramount in the fed- 
eral government, and cannot be restricted 
by a state 1026 

The assessment of a vessel owned in a 
city, by the city assessor, for city taxes, is 
not a "duty of tonnage" within the mean- 
ing of Const, U. S. art 1, § 10, cl. 1 342 

Contempt. 

See "Congress." 

COnSTTrNTTA^srCE. 

In cases pending under Act March 3, 
1851, the court will extend some indulgence 
to the district attorney to give him reasona- 
ble time to prep,are for trial 1045 

The fact that the circuit and district 
courts are simultaneously in session is not 
sufficient cause for the continuance of a 
land case , 1046 

Supplemental affidavits will not be receiv- 
ed on a motion for a continuance. 458 

The party obtaining a continuance must 
pay the costs of the term 1336 

CODTTRACTS. 

See, also, "Assumpsit"; "Sale"; "Vendor and 
Purchaser." 

A promise, in writing, made under a sup- 
posed previous legal liability which did not 
exist, is void for want of consideration, . 606 

An agreement between part owners of a 
patent that the patented device should not 
be sold for less than a certain profit is not 
void as in restraint of trade 1198 

A contract lawful when made, whose per- 
formance is subsequently made unlawful, 
must be considered as at an end, without 
prejudice to either party. 583 

Where a subsequent contract expressly 
rescinds a prior agreement, the rescission 
of the subsequent contract does not revive 
the earlier one 515 

The nature, validity, and construction of 
contracts are governed by the lex loci: but 
the form of action, the course of judicial 
proceedings, and the time for commencing 
the action, by the lex fori 234 

An instrument cannot be construed with 
reference to a foreign statute, unless the 
intent of the parties to be governed by 
such statute is evident from the instrument 
itself'without the aid of extrinsic evidence..lO90 

One not a party to a written instrument, 
but who is the person to be benefited by 
the performance of its stipulations, held en- 
titled to maintain an action against "Uie 
promisor thereon 744 

Delay in performing the contract to raise 
a vessel gives no ground of action when 
due to the breaking of a bulkhead in the 
dry dock used, unless the delay is unrea- 
sonable 146 

The defense that the contract is void as 
against public polic:^ is available under a 
plea of the general issue 863 

COPTRIGHT. 

The title of a copyrighted publication, 
separate from the publication which it is 
used to designate, is not within the protec- 
tion of the copyright , 871 
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The purchaser on an unconditional sale 

of an uncopyrighted painting has a right to 

reproduce the same by chromo, lithograph, 

etc., without obtaining the consent of the 

author 1273 

An author who renews the copyright for 
his own benefit cannot sue for infringement 
one who originally published the work un- 
der an agreement with him that he should 

have the copyright forever 1001 

A bill to restrain the infringement of a 
copyright which does not allege the per- 
formance of the acts required to be per- 
formed by the author to obtain a copy- 
right (Hey. St § 4956) is insufficient 1211 



CORPORATIONS. 

See, also, "Banks and Banking"; "Counties"; 
"Insurance"; "Marine Insurance"; "Mu- 
nicipal Corporations"; "Railroad Compa- 
nies"; "Receivers." 

An unrestricted charter power to make a 
grant or concession enables the corporation 
to make it on conditions 142 

A corporation can waive a right and can 
be estopped from saying that it has not 
waived it , , . 59 

If it is necessary on paying money to a 
corporation to give it notice of the purpose 
of the payment, the giving of such notice 
to its treasurer and managing agent at its 
office is sufficient 59 

A corporation cannot be called to account 
by stockholders or creditors for an error of 
judgment in choosing between remedies 
deemed equally effective 42 

A court of equity will enjoin the unlaw- 
ful use of the name of one corporation by 
another 38, 42 

A bondholder of a corporation, having a 
lien on its lands, may sue to enjoin another 
corporation from using the corporate name 
to wrongfully obtain such lands 38, 42 

A stockholder or creditor cannot main- 
tain a suit for injury to the corporate 
rights, unless the bill shows that the cor- 
poration refused to protect or redress the 
same 42 

An agreement by a corporation to prefer 
its bondholders in the disposition of one- 
half the proceeds of its lands, which may 
be sold before the bonds are due, gives the 
bondholders no lien on them 3S 

A corporation of another state may, on 
the ground of comity, hold lands taken in 
payment of, or as security for, a debt. , . . 151 

A foreign corporation has the right to 
hold and oeeupyj as lessee or otherwise, 
such property as is necessary or convenient 
for the transaction of its business 362 

A statute provision requiring foreign cor- 
porations to file a copy of iiieir charters 
within 30 days after commencing business, 
and providing a penalty against the officers 
for failure so to do, does not make such 
filing a condition to continuing business. . 403 

A contract of loan by a foreign corpora- 
tion with an inhabitant of Oregon, made 
through a resident agent, subject to ap- 
proval at the home office, is made in Ore- 
gon, and is void if the corporation has not 
complied with the state laws in relation 
to doing business therein 763 

A corporation can be sued only in the 
state where its business is done 85S 

COSTS. 

A plea of set-o££ is not an action within 
the Arkansas administration laws, so as 
to deprive a party of costs 1291 

Where plaintiffs, suing as executors, dis- 
miss their bill because not competent to sue 
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as such in the jurisdiction, a lawyer's fee 
will be taxed agrainst them ....Id-id 

Failure to tender an amount of freight 
admitted to be due gives libelant a right 
to costs, though no more is recovered. .. . 26-* 

On a libel in rem against cargo for freight 
and demurrage, where freight was previ- 
ously offered and was paid into court after 
suit brought, whore libelant fails to re- 
cover demurrage, he is liable for costs. . . . 70S 

A factor setting up title to proceeds in 
admiraliy as general owner, where he has 
in equity merely a lien, will be denied 
costs 1 969 

The indorser of a note is liable for costs 
in an action against him, where the maker 
paid the note after suit brought 910 

In a suit for infringement of a patent, 
the expenses of making or procuring mod- 
els cannot be included among the taxable 
costs, nor can they be classed as "exempli- 
fications" under Act Feb. 26, 1853 1115 

Both before and since the act of Febru- 
ary 26, 1853, in the First circuit the pre- 
vailing party has been allowed for travel 
and attendance 186 

Where both parties appeal, and the de- 
cree is aflSrmed, no costs of appeal will be 
allowed to either llSi 

Security for costs cannot be given in the 
clerk's office 606 

Counties, 

See "Municipal Corporations"; "Railroad Com- 
panies." 

COUHTS. 

See, also, "Admiralty": "Bankruptcy"; "Clerk 
of Court" J "Equity*'; "Judges"; "Justices 
of the Peace"; "Maritime Liens"; "Removal 
of Causes"; "Rules of Court." 

Comparative authority of federal and 
state courts: Process. 

Where the jurisdiction of courts over a 
subject-matter is concurrent, that tribunal 
which is first in possession of jurisdiction 
exercises it, to the exclusion of all others. .1263 

The tJnated States court has jurisdiction 
as a court of equity, concurrent with the 
orphans' court, to compel an executor to 
settle his accounts and give security, but it 
cannot interfere with a suit already begun 
in the orphans' court fqv the same purpose..ll86 

In a suit in the federal court brought 
by Alliens, for the construction of a will, an 
injunction was issued to restrain the execu- 
tor from distributing the estate 1186 

The jurisdiction of a federal court is not 
affected by the fact that a party has ac- 
quired property for the express purpose of 
maintaining suit therein 42 

Pederal conrts — Grounds of jurisdiction. 

The federal court has jurisdiction of a 
bill filed by defendant in a judgment- ren- 
dered therein against an assignee of plain- 
tiff, to set aside such judgment for fraud, 
though both parties are citizens of the same 
state 523 

A bill will lie in the circuit court to en- 
join enforcement of a fraudulent judgment 
obtained by an assignee in bankruptcy 
against an alleged debtor of the bankrupt, 
though all parties are citizens of the same 
state , 469 

The fact that a state statute has provid- 
ed a remedy at law against a fraudulent 
judgment does not preclude the judgment 
debtor from a resort to the equity conrts of 
the IFnited States for relief against it. ... . 469 

An alien may sue in a federal court for 
the construction of a will, and, as inciden- 
tal thereto, the settlement and distribution 
of the estate 1186 
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It seems that a bill for specific perform- 
ance of a contract to convey a patent for 
an invention is not a case "'arising under 
the laws of the United States." 2 

The federal courts have no power to ef- 
fect a constructive service of process on 
nonresidents • .1257 

The voluntary appearance of nonresident 
defendants who are citizens of the same 
state with complainants will not give the ^ 
court jurisdiction 12o7 

A bill charging one of several defendants 
with failure to perform his contract to 
transfer a patent; and alleging that the 
other defendants, knowing this fact, bought 
machines of him, states a severable cause 
of action and is 'maintainable against him, 
where there is diversity of citizenship, 
though som^^ of the other defendants are 
citizens of the same state with plaintiff. . 2 

Wuere a corporation of another state 
sues in a federal court, an allegation of its 
citizenship is not necessary 141 

A person having an interest, though not 
a par^ to the suit, may intervene to as- 
sert his rights, without reference to the 
citizenship of the parties 844 

Nonresident stockholders of a resident 
corporation may sue in the circuit court 
to restrain the collection of an illegal tax- 
ation of their stock by the state, making 
tiie corporation defendant. .... 1010 

Though under the state law there must 
be a judicial decree before land can be sold 
for taxes, a nonresident may sue in the fed- 
eral court to restrain the collection of an 
illegal tax 672 

The federal court has no jurisdiction of 
an action against the maker of a promis- 
sory note made payable to one who indorsed 
the same for his accommodation, where sudi 
facts appear from the complaint, unless it 
appear tiiat the indorser is a citizen of a 
state other than that of defendanf s resi- 
dence :'•''" 292 

The fact that the title was acquured for 
the purpose of enabling plaintiff to bring 
the suit is no objection to the jurisdiction. 
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— Circuit courts. 

The circuit courts do not have exclusive 
jurisdiction of actions against national 
banks under Rev. St. § 5198 US 

The federal circuit court has no jurisdic- 
tion of a suit by a state against one of its 
own citizens 347 

The circuit court in Indiana has no juris- 
diction over a corporation of Michigan, and 
the circuit court in the latter state would 
have no jurisdiction to restrain a right re- 
specting a title to land set up under au- 
thority of the state of Indiana 358 

— District courts. 

The jmisdiction of the district court in 
cases of marine insurance is not exclusive. . 66 

Under a libel in personam to recover dam- 
ages for collision, no jurisdiction can be ob- 
tained over a nonresident of the district by 
means of an attachment against his prop- 
erty 64 

The supreme court acquired no power to 
change, by its rules, the jurisdiction of the 
federal courts in respect to nonresidents of 
the district, by virtue either of the act of 
•1792 or that of 1842 64 

The district court, when sitting as a court 
of bankruptcy, should not decline jurisdic- 
tion of a case within its jurisdiction, as 
such, on the ground that the claim might 
have been presented in the district or cir- 
cuit court sitting in equity 317 

The district court in equity has no juris- 
diction over a citizen of another state, nei- 
ther found within nor having property with- 
in the district, to relieve from a preference 
in fraud of the bankrupt act at the suit 
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of an assijjnee in bankruptcy appointed in 

the district ,1006 

The recovery of a judgment in the state 
court and its collection in fraud of the bank- 
nipt act will not give the court jurisdiction 
upon service of process upon the attorney 
in such suit 1006 

Administration of state laws. 

The construction placed upon a state stat- 
ute by its highest judicial tribunal will be 
followed hy the federal circuit court. .637, 1011 
_A federal court will follow a state deci- 
sion as to the validity or construction of a 
state statute not in conflict with tJie con- 
stitution or laws of the United. States, 
though such decision is contrary to a prior 
decision of the federal court itself 8 

State statutes govern in lie federal 
courts when they fis the right or title in 
litigation, but are not allowed to interfere 
with the processes or modes of procedure 
of the federal courts , , . 69 

The local law in respect to real estate, 
whether statutory or established by judi- 
cial decisions, governs in the federal 
courts 98 

The federal courts are not bound to fol- 
low the construction put upon a state stat- 
ute by an inferior state court 1284 

Territorial courts. 

A territorial court, being a court of the 
United States, is to be regarded as co-or- 
dinate with the courts organized under the 
constitution 894 

CEEDITOES' BZLIi. 

The pendency of a general creditors' bill 
in a state court, accompanied by the usual 
orders of injunction, where the suit is mere- 
ly for obtaining judgment, will not prevent 
a creditor who is not a party from suing 
defendant in the federal court , . .1255 

CEIMTKrAIi LAW. 

See, also, "Ban"; "Extradition"; "Witness." 

A territorial court is a United States 
court within the meaning of Act May 12, 
1864, relating to imprisonment 894 

In cases of imprisonment under Act May 
12, 1864, § 1, no special process of commit- 
ment is necessary 894 

CUSTOM AHD USAGE. 

A local custom is established only by 
such general knowledge and recognition as 
to raise a presumption that the parties con- 
tracted in silent reference thereto 1084 

CUSTOMS DUTIES. 

Customs laxirs. 

Construction of reciprocity treaty of 1854 
with Great Britain 707 

Where but one permit to land the bag- 
gage of all the passengers on a vessel is 
granted, but one fee can be charged, and 
the exaction of a fee for every five passen- 
gers, though customary, is illegal, and may 

be recovered back 613 

Invoice: Entry: Appraisal. 

Under the act of 1799 a foreign manu- 
facturer might invoice goods made by him 
at the actual cost of the raw material, the 
value of labor employed, and the expense 
of transportation to the port of shipment. . 266 

A commission must in all cases be added 
to the invoice value, though none is in fact 
paid and the importers of such article do 
not customarily pay any commission. (Act 
Aug. 30,1842.) 301 1 



Payment: Protest. Page 

No written protest against the Illegal ex- 
action of fees for permits for landing bag- 
gage of passengers is necessary to entitie 

the vessel owner to recover it back; 613 

An objection in a protest on the payment 
of duties on commission that the merchant 
pays no such commission" held insuffi- 
cient 301 

Actions for duties paid. 

The merchant, in his suit to recover 
duties paid under protest, must be confined 
to such groimds of objection to the payment 

thereof as Iiis protest contains 301 

Violation of la^: Forfeiture. 

A forfeiture is incurred if either a false 
manifest is presented, or if none is present- 
ed immediately on the arrival of the vessel. 
(Act March 2, 1821, § 1.) The customs offi- 
cer has no power to waive the requirement 
of the law 707 

On an information for forfeiture fo'runder^ 
valuation, the importer may show the sell- 
ing price at the place of importation and the 
™»rket price at the place of manufacture. . 709 

Ihe opinion of the appraisers as to the 
foreign cost or market value is. only prima 
facie evidence 709 

The weight of an affidavit of "value, 'an- 
nexed to the invoice as required by law, is 
for the jury .,, 709 

Bonding: "Wareliousing. 

A charge for half storage cannot be made 
against an importer for keeping goods in 
Jus own vessel under the entry "Vessel as 
warehouse." gQy 

Customs o£S.cers. 

A collector is personally liable for the ille- 
gal acts of his deputy in exacting fees not 
authorized by law, though he has paid them 
over to the government. , , . 613 

DAMAGES. 



See, also, "Collision." 

Disfigurement of the person caused by 
an injury IS a proper subjeat of damages, 
but m estimating them it is proper to con- 
sider the condition and circumstances of 
the party disfigured gi2 

DEED. 

See, also, "Acknowledgment"; "Vendor and 
Purchaser." 

In Tennessee registration of the deed is 
necessary to pass the legal estate to the 
grantee .•:v-- •. 1336. 1341 

huch registration vests the legal estate in 
the grantee as of the date of the deed, and 
relates back to that time 1337 

Where a deed excepted from its operation 
a parcel conveyed by another deed, "the ex- 
ception is not void for uncertainty, if the 
parcel in the deed mentioned is described 
with definite boundaries 420 

An act required deeds to be recorded by 
the register of probate, but by a subsequent 
law the records were transferred to the reg- 
ister of deeds. Hdd, that the latter was 
the proper person to certify copies 151 

The execution of a deed can onlv be prov- 
ed by the subscribing witnesses. 'To prove 
the execution by authentication before a 
judge, his certificate must show where and 
in what capacity he acted 1386 

DEMURRAGE. 

Belay of a chartered vessel in arriving 
because she was not at the port where she 
was represented to be in the charter party 
excuses the charterer from liabilitiy for de- 
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murrage for time lost in loading, which 
would not have been lost if she bad pro- 
ceeded promptly from the port named.... ^Uo 

"Where a vessel was chartered to carry 
coal from the charterer's mines, with lay 
days "as customary in loading," cargo to 
be "received as customary," and the ves- 
sel, according to the custom, waited her 
turn at the charterer's docli, but was fur- 
ther detained by his delay to furnish coal 
for the preceding vessels, hdd, that he was 
liable for the latter delay - . . 20o 

The owner of the cargo lidd not liable for 
the delay of the boat in waiting her regular 
turn at the wharf for unloading 70b 

DBPOSITIOKT. 

A party taking out a commission to take 
evidence in relation to pedigree is not bound 
to name the witnesses he intends to ex- 
amine 1153 

Where an application was made for a 
commission to examine a witness in the 
East Indies, it appearing that no one was 
known who could be named as commission- 
er except the wife of the witness, she was 
named as commissioner — • 4S5 

A magistrate who is a partner of the 
active counsel of a party to a patent-inter- 
ference proceeding is incompetent to take 
depositions therein • • • 19^ 

A deposition taken before the mayor of a. 
city who usually certifies his acts under liis 
official seal must be so certified, or his au- 
thority otherwise proved - • .1347 

It is no objection to a deposition taken 
by dedimus that it is in the handwriting 
of counsel for the opposite party 182 

Where a motion to suppress a deposition 
as taken after publication had passed was 
not pressed on counsel's consenting to 
strike out certain interrogatories, held, that 
such a motion would not prevail at final 
hearing ...'. 1306 

The circuit court of the District of Co- 
lumbia will not permit a deposition taken 
de bene esse to be read, if the witness re- 
sides within 100 miles, although out of the 
District •;••.' *^^"^ 

A deposition taken and filed by the de- 
fendant may be read in evidence by the 
plaintiff, upon proof that the witness is be- 
yond the jurisdiction of the court 1108 

In a joint action against two, the defend- 
ant served was the only one named in the 
caption of a deposition. Held, that it was 
admissible against the other, who was sub- 
sequently served •••• .1084 

DISTBICT ATTOE-ISTEYS. 

District attorneys are not entitled to com- 
missions upon the amount of recovery ob- 
tained by them in favor of the United 
States, but only upon the amount collected 
or realized. (Act llareh 3, 1863, § 11.).. 943 

.tunount allowed district attorney for at- 
tending an esamination to procure remis- 
sion of a forfeiture under Act March 2, 
1799, § 50 943 

DISTRICT OF COIiTJMBIA. 

The commissioners were authorized to sell 
the public lots in Washington, D. 0., in 
April. 1797 692 

A certificate in fee from the commission- 
ers of Washington is not evidence of pos- 
session 694 

DOWER. 

Dower will be assigned in equity, where 
there has been a parol partition by tenants 



in common, and damages will be awarded 
from the time of the demand, if the hus- 
band died seised 49o 

EJECTMENT. 

PlaintifE may recover less hut not more 
than he declares for .133< 

In ejectment for a lot in Washington, D. 
C, it is not necessary to show a grant from 
the state of Maryland 69-i 

It may be shown, to defeat a title under 
a patent from .the government, that the 
government did not possess the title at the 
time of the grant 1331 

Where plaintiff claims under an adverse 
possession, but does not set out the stat- 
ute or the nature of his titie, defendant 
may show that he is within an exception 
of the statute without pleading it 1041 

EMBARGO AMTD NOnSTINTER- 
COURSE. 

By Act March 1, 1809, c. 91, § 19, and 
Act June 28, 1809, c. 9, § 2, the embargo 
acts were as to future eases repealed. ... odO 

The president's proclamation of August 
9, 1809, was without legal operation, and 

did not revive the nonintercourse act of 

March 1, 1809, c 91 • • • . 830 

Construction of acts of April IS, 1818, 
May 15, 1820, and March 1, 1823, interdict- 
ing trade in British vessels 755 

An embargo does not render the perform- 
ance of a contract, the execution of which it 
prevents, unlawful, but only suspends its 
execution 583 

A forfeiture of a vessel impeded by the 
embargo laws cannot be enforced after she 
has arrived within the jurisdiction of a for- 
eign power. The remedy then is for the 
penal^ of double the value of vessel and 
cargo ....».»..• 1179 

emustent domatkt. 

The legislature may constitutionally au- 
thorize the fee of private property to be 
taken for a boom, to be built and opera,ted 
by an incorporated company over which, 
and its charges, legislative control is re- 
served 1328 

Measure of damages for property appro- 
priated for boom purposes 1328 

EaUITT. 

See, also, "Courts"; "Injunction"; "Pleading 
in Equity"; "Practice in Equity." 

Equity has jurisdiction to restrain an act 
as a nuisance only where complainant's 
right is dear, and tiiere is danger of irrep- 
arable injury, or where the injunction is 
necessary to prevent multiplici^ of suits 
or suppress interminable or oppressive lit- 
igation .1181 

While equity will not interpose in be- 
half of parties in particeps criminis, it will 
interpose to recover the property of one 
on behalf of his creditors 577 

If a policy when drawn and received does 
not correctly' express a previously conclud- 
ed agreement for insurance, which it was 
designed by both parties to execute, equity 
will reform it, though the mistake arose 
from ignorance of law 664 

If an agent in efEecting insurance declar- 
ed the interest in a wrong person through 
fraudulent design, equity will not relieve 
the principal; otherwise, where there was 
an honest mistake. , 664 
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Equity has power to reform and cancel 
an insurance policy issued by mistake for 
a greater length of time than was intend- 
ed by the parties 340 

A suit in equity may be maintained on 
an insurance policy in which several parties 

claim adverse interests 47 

A bill will not lie to restrain an execu- 
tion issued on a judgment at law, on 
grounds which might have been urged as a 
defense at law Ill 



ESTATES. 

A tenant for life of real estate is bound, 
as between himself and the reversioner, to 
pay taxes thereon, and he cannot set up 
against the latter a title under a tax sale 
for taxes due during his tenancy 1300 

An owner of the reversion to real estate 
cannot recover in ejectment upon the 
ground that the owner of the life estate 
has forfeited his estate by the commission 
of waste 1300 

By the law of New York (1 Rev. St. p. 
73!>, § 145) a tenant for life does not, by 
conveying in fee, forfeit his life estate 1300 

The vested estates, interests, and rights 
saved by 1 Rev. St N. Y. p. 750, § 11, are 
such as vested by a forfeiture mcurred be- 
fore the statute took effect, and a convey- 
ance in fee made by a tenant for life after 
the statute took effect does not work a for- 
feiture of his life estate .1300 

ESTOPPEL. 

The owner of an undivided interest in a 
patent, by an agreement with the patentee 
to discontinue manufacturing the patented 
machine for a share in the profits to be 
made by the patentee, Itcld estopped to con- 
test the validity of the patent 1198 

EVrDENCE. 

See, also, "Appeal"; "Deposition"; "Trial"; 
"Witness." 

Presumptions: Bnrdeu of proof. 

The legal presumption is that every one 
is of sound mind, until the contrary is af- 
firmatively proved 247 

Best and secondary. 

Plaintiff cannot give evidence of defend- 
ant's acknowledgment of the receipt of 
goods mentioned in an account, d^ivered 
to defendant, without first giving notice to 
produce the account 1S2 

The affidavit of the party is suf&cient to 
prove loss of papers so as to admit second- 
ary evidence 182 

Secondary evidence may be given of the 
contents of a note which had been placed 
in the hands of an attorney, for collection 
and could not be found on diligent search 
after his death... .1305 

Declarations and admissions. 

The declarations of the assignor, made- 
after the assignment of a chose in action, 
will not be received to defeat the action 
brought in his name 1026 

Evidence of a statement made by defend- 
ant to a witness, of the contents of a let- 
ter of the defendant, not called for, is com- 
petent 1003 

A paper sworn to and filed by an officer 
of a corporation is competent evidence 
against it but is not conclusive 773 

On an issue as to whether a person 
whose life was insured died by his own 
hand, declarations of a third person, since 
deceased, were admitted 133 



Opinions. Page 

Mere opinions of physicians that ill 
health subsequent to an injury was caused 

by it are to be received with caution 183 

documentary. 

A certified copy of the record of an in- 
strument which is required by law to be 
recorded is evidence. The keeper of the 
records is the proper person to certify 151 

A copy, from the records, of a deed of 
personal property, which derives no valid- 
ity from being recorded, is not competent 
evidence 821 

Letters acknowledging in general terms 
a balance due are not admissible to veri^ 
an account which is itself inadmissible... 926 

An account taken from the books of a 
merchant's clerk, who is dead, is not ad- 
missible in an action thereon, unless such 
books were original books of entry kept by 
the clerk, who could have proved, if living, 
the items; and his handwriting must be 
proved 926 

Parol evidence. 

In an action by the assignee of a bond 
against the assignor upon a written assign- 
ment, plaintiff cannot show a parol guar- 
anty of payment 628- 

EXCEPTIONS, Bllili OF. 

Exceptions to be incorporated in a bill 
should be so taken and notified at the trial. 
If this is done, the court may allow them 
to be subsequently reduced to form and 
filed nunc pro tunc 231 

EXECUTIOISr. 

See, also, "Attachment"; "Bankruptcy"; "Gar- 
nishment^'; "Judgment"; "Judicial Sales." 

After judgment rendered on a prison- 
bounds bond, defendant may be taken in 
custody on the original ca. sa., after the 
expiration of a year from the date of the 
bond 921 

Exemplification of records of Maryland 
and Virginia for purposes of obtaining ex- 
ecutions under Act Feb. 27, 1801, § 13. ..1234r 

A sheriff who has made a valid levy on 
property subsequently wrongfully removal 
by another may take forcible possession of 
it, wherever he finds it : . . . . 1231 

The person executing a bond of indem- 
nity to the sheriff is a trespasser if the act 
of the sheriff be illegal 1231 

A sale by a marshal after his removal 
from office under a levy made before such 
removal will be set aside, tiough the mar- 
shal had no notice of his removal 920- 

EXEOTTTOES AND ADMINIS- 
TBATORS- 

Letters of administration with the will 
annexed, granted in the District of Colum- 
bia while there was an executor acting un- 
der letters testamentary granted in Mary- 
land, are void 1346- 

■ An executor's compensation is, within 
the limits of 5 and 10 per cent, on the in- 
ventory, a matter lying within the discre- 
tion of the judge of the orphans' court. . . 180- 

The executor or administrator cannot be 
allowed for board and clothing of infant 
heirs 1330 

Executor held chargeable, on the balance 
found due, only from the date of the de- 
cree, where he acted in good faith but mis- 
apprehended his duty 311 

Where a suit for an accounting was ren- 
dered necessary, the executor is chargeable 
with costs, though complainant's demand 
was greatly reduced 311 
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A claim hr the executor as a creditor of 
the estate cannot be controverted by other 

creditors before the orphans' court lou 

The creditors of an insolvent estate are 
entitled to contest the settlement of the 
executor's account before the orphans 
court, and to appeal from its decision .... . lot> 

A sale of lands in Ohio by an administra- 
tor, to pay debts, under order of the proper 
court, will not be set aside, as against inno- 
cent purchasers, after 30 years, merely 
because the heirs and devisees were infants 126 

Notice must be given to heirs where their 
interests are to be affected by a proeeed- 

inj? • • X6dKJ 

If a suit is brought originally against an 
administrator, and he die pendente lite, the 
administrator de bonis non may be compel- 

led to appear to defend the suit y-il 

An heir mav sue out a writ of error to 
reverse a judgment rendered by the circuit 
court against the estate in favor of the ex- 
ecutor •.••;•-:•• -1^**^ 

A judgment against executors in Indiana 
does not authorize an execution against 

the lands of the deceased o£^ 

Act Md. 1798, c. 101, giving preferences 
to judgment creditors does not embrace 

foreign judgments • • 4d0 

The legatee is entitled to the profits made 
on an unlawful investmout of the legacy 
by the executor in bank stock. .......... oil 

An executor invested a legacy m bank 
stock and when called upon for its amount 
sold the stock and paid over the proceeds. 
Held, that the executor was not liable for 
conversion in selling .the stock oil 

EXEMPTIONS. 

See, also, "Bankruptcy." 

In Indiana a judgment for the costs of 
the opposite party is not a debt growing 
out of a contract, express or implied, and 
as against such costs the statute does not 
allow exemptions • 924 

EXTRADITION". 

A fugitive extradited from another state 
may be held for trial, even if the arrest un- 
der the rendition proceedings was without 
legal authority 8i 

The lowest grade of inexcusable homi- 
cide is within fhe generic term "murder, 
as used in the treaty of 1842 with Great 
Britain, and the tribunal svhere the fugi- 
tive is found will not inquire into the grade 
of guilt. ilt)16 

Where a judge had ordered a warrant or 
extradition to issue, the secretary of state, 
upon a review of the ease, refused to issue 
the warrant, and the accused was dischar- 
ged 1016 

PACTQES AND BROKERS. 

Sep, also, "Principal and Agent." 

A consignee, by the terms of his agency, 
may be tie agent of the consignor until the 
consigned goods are sold, and when they 
are sold become, as between him and the 
consignor, the purchaser of and principal 
debtor for the goods sold ,. . 49 ( 

In the absence of an agreement or in- 
structions, or an established usage to in- 
sure the principal's goods, the factor is not 
required to insure them oy^ 

A parol agreement by a factor to see to 
his own insurance will not render him lia- 
ble for the loss of the principal's goods by 
fire where they were not insured 092 
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If a consignee writes a letter to his con- 
signor and fuUv informs him what he has 
done, the silence of the consignor, after a 
reasonable time, is an approval of his con- 
duet : , : •.* ^^** 

In making the disclosure the consignee is 
not bound to relate facts of a general na- 
ture which he may reasonably presume the 
consignor has knowledge of • • olo 

The owner's right to dispose of property 
shipped to a factor under a general con- 
signment as security for advances, com- 
missions, and expenses, is subject only to 
the factor's lien therefor .• • • 90^ 

A factor accepting a bill drawn against 
a consignment of goods already placed in 
the hands of a third person to be delivered 
to him, has a property in the goods, and 
may replevin them from an attaching cred- 
itor of the consignor " 

FALSE IMPRXSONTMIENT. 

See, also, "Malicious Prosecution." 

The action will not lie where the afladavit 
on which plaintiff's arrest was procured 
was sufiScient on its face • • 307 

In an action for false imprisonment, tiie 
question of probable cause is only material 
in mitigation of damages 307 

FERRx. 

See, also, "Bridges." 

An exclusive ferry franchise granted by 
charter in 1730 Iield not infringed by the 
use of a ferryboat for transporting railroad 
cars only J-^ * 

FISHERIES. 

The mackerel fishery and the cod fishery 
are "trades," for which the vessel must 
procure a license, under Act 1793, c. 8, 
8 32 506, 509 

Since Act 1828, c. 119, the mackerel fish- 
ery cannot be lawfully carried on under a 
license for the cod fishery, in pursuance of 
Act 1793, c. 8, § 32 o06, 509 

A vessel licensed for the fisheries does 
not violate Rev. St § 4337, by touching at 
a foreign port for supplies on the way to 
the fishing grounds 558 

The preparation of a vessel with intent to 
employ her in seal fisheries in violation of 
Rev. St, § 1956, is not an offense unless 
seals are actually killed 558 

FORCIBLE ENTRY AND DE- 
TAINER. 

Quaere: whether the circuit court, after 
setting aside on certiorari the proceedings 
in a case of forcible entry and detainer, 
could order a trial de novo 224 

FORFEITURE. 

See, also, "Customs Duties"; "Fisheries"; "In; 
formers"; "Internal Revenue"; "Shipping." 

The place of seizure, and not the place of 
committing the offense, ^ves the court ju- 
risdiction in cases of forfeiture in rem 57^ 

The collector must restore the property 
to the petitioner without order of court, 
where the secretary of the treasury remits 
the forfeiture under Act March 3, 1797, § 
13, before the libel or information is filed; 
otherwise, where the remission is made 
after the proceedings are commenced lOb.^ 
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The secretary may revoke the warrant of 
remission after it has been communicated 
±0 the claimant and until the property is 

actually delivered 1062 

But where the remission is on condition, 
the secretary cannot revoke the remission 
after the condition is performed; and a 
xevocation is not operative until the claim- 
-ant has notice thereof 1062 

rSAUDS, STATUTE OF. 

The statute of frauds, which requires 
€biat a declaration of trust of lands should 
be in writing, can be pleaded only by him 
who has the legal estate and is sought to 
he charged with the trust 695 

FBAUDULENT CONVBIT- 
AKTOES. 

See, also, "Assignment for Benefit of Cred- 
itors" ; "Bankruptcy." 

If the parties to a sale and purchase of 
property intend thereby to defraud cred- 
itors, the fact that a full consideration was 
paid will not make it valid 1231 

TSTiere a purchaser has notice before ob- 
taining possession and paying the consider- 
ation that the transfer is fraudulent, the 
contract will be set aside at intervention 
of the creditors of the seller 1231 

GAmnSHMENT. 

See, also, "Attachment"; "Execution." 

A garnishee who received the goods of 
the defendant under a deed of trust, fraud- 
ulent in law as to some of the creditors, if 
he acted bona fide is entitled to a reason- 
able compensation for taking care of the 
goods and Belling them 467 

GIFTS. 

TJnder an act "for the relief of the widow 
and 'children of H., by which moneys 
were directed to be paid to them. Jield, 
that such moneys were not a trust for the 
-creditors of H. , , qiq 

GRANT, 

See, also, "Public Lands." 

The oldest grant is evidence of title at 
law, and can only be defeated by produ- 
■cin^an older entry coupled with a grant. .1337 

The power of the Mexican government to 
CTant lands in California did not cease until 
the actual conquest of the country; and 
rights under grants made during the war 
will be respected, and are not affected by 
treaty stipulations .1047 

Construction of the statute of limitations 
of California in relation to Mexican titles 
and land grants , .1041 

A grant made by an alcalde of San Fran- 
cisco after the transfer of California to the 
United States is a Mexican title, within the 
meaning of the proviso to section 6 of the 

California statute of limitations 1041 

A claim to a Mexican grant of abandoned 
mission lands not sustained on evidence 

which showed suspicious conduct 1079 

Claim to Mexican land grant held entitled 
to confirmation 287, 487, 933 

GUARANTTY. 

The creditor must first enforce his rem- 
edies against the principal debtor or show 
that any pursuit of him would prove fruit- 
less, before resorting to the guarantor. ..: 1122 



HABEAS CORPtrS. Pag. 

The state courts have no power to release 
a person held under the authority of the 
United States; nor can the federal courts 
release a person held under the authority 
of a state 322 

Where the averments in an "indictment 
gave the district court jurisdiction, and a 
trial verdict, sentence, and imDrisonment 
followed, error in the proceedings cannot be 
reviewed in the circuit court by habeas cor- 
pus , 1217 

A state judge, on proper affidavit may is- 
sue a writ of habeas corpus and inquire 
into the cause of detention of a person in 
possession of another under a claim as a 
fugitive from labor from another state. . 322 

When it appears, by the return to the 
habeas corpus, that the fugitives are in the 
legal custody of the master, and the facts 
of the return are not denied, there is an 
end to the jurisdiction of the state judge. . 322 

Where tlie return to the writ is denied, 
the master must prove that his custody is 
le^l, or the state court may release them. 322 

Jiut the master may subsequently arrest 
them, and prove them to be his slaves. . . . 322 



Homestead. 

See "Bankruptcy." 

HUSBAKTD AND "WIFE. 

An antenuptial contract between the par- 
ties themselves without a trustee, where- 
by all property then owned or subsequent- 
ly acquired by either is to be in com- 
mon during the lives of both and to go to 
the survivor until death, then to be divided 
among the heirs of each, is an executory, 
not an executed, agreement *22 

The brothers of a husband are not within 
the influence of an antenuptial agreement 
made between the parties to the marriage 
without the intervention of a trustee, and 
constituting a marriage settlement. They 
are mere volunteers, who cannot maintain 
a bill to enforce performance of the agree- 
ment *22 

The nature of an obligation by a inarried 
woman is not changed by the fact that 
she joins with her husband therein 420 

USTEANCTZ'. 

A conveyance of land by a minor is void- 
able, not void. Where he disaffirms on 
coming of age by conveying to another, 
the latter, though taking with notice of the 
prior deed, is entitled to a decree quieting 
his title, without restoring the considera- 
tion for the voidable conveyance 14 

IKTFORMERS. 

It is not the one who gives information 
which leads to the seizure, but the person 
who gives information of the cause which 
leads to the condemnation, who is entitled 
to the informer's share 712 

The amount of the informer's percentage 
is to be calculated upon the gross proceeds 
of the forfeiture, without deducting costs, 
under Acts June 30, •1864, § 179, fuly 13, 
1866, and the regulations of the secretary 
of August 4, 1866 720 

Where the value of the property forfeited 
under the internal revenue laws is less than 
$250. the government's share is to be ap- 
plied to the costs of the prosecution. (Act 
March 2, 1799, § 91.) 720 
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See, also, "Equity"; "Patents." 

An action ty an individual abutting pro- 
prietor to restrain the construction of a 
street railway cannot be maintained Tvitn- 
out showing special damages . • • • • • • • 

Transactions set forth in a supplemental 
bill being of the same character as those 
set forth in the original bill, held, iM.t an 
injunction previously issued should be ex- 
tended to include them. ... ••••,*"* ; 

A plaintifE, in moving for an attachment 
against a defendant for contempt in. -not 
obeying an injunction, must state in his 
affidavits the specific acts of omission or 
commission which constitute the alleged 

contempt ::,-\'V'yV-" ' ' 

Interrogatories which defendant is re- 
quired to answer must be limited to tue 
particular offenses alleged, and must not in- 
quire into matters not specifically chsurged, 
or those charged on information and beliel 
and not established by direct evidence. . . .l^Oo 

The proper mode of proof on issues or in- 
terrogatories filed in contempt proceedings 
is by testimony taken orally before a mas- 
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See, also, "Assignment for Benefit of Cred- 
itors"; "Bankruptcy." 

On the trial of the issues upon allegations 
filed against an insolvent under Act March 
3, 1803, the persons filing the same must 
show that they are creditors • • • 1^' 

Such allegations cannot be amended after 
the jury is sworn, by inserting the name 
of anotiier creditor 12,1 

A discharge from commitment on a ca. 
sa. under the insolvent act of .Tune 24, 
1812, is no discharge of the debt, and plain- 
tiff may resort to his judgment lien 922 

A discharged insolvent debtor cannot sue 
in his own name on a cause of action ac- 
crued before his discharge; neither can his 
administrator "»* 

See, also. "Marine Insurance." 

The neglect of the insured's agent to ^ve 
notice of the loss of the property before lie 
insurance was effected will not vitiate the 
policy, where he had nothing to do in ef- ^ 

feeting the insurance • • • • • i**^ 

An insurance policy obtained in New 
York by a citizen of Massachusetts and 
subsequentiy assigned to his wife, who as- 
signed it to a third party, is governed, as 
between the original parties, by the New 
York law; but as to the wife's power to 

assign, by the Massachusetts law 4* 

A material departure from the represen- 
tations prevents recovery, although the hre 
was not caused by the departure........ -^^i- 

The best test of a material variation m 
tiie representations is that it increases the 

risk so as to require larger premium . . -^^JA 

Overvaluation and misrepresentation ot 
tiie value of the subject-matter of insur- 
ance, although they afford no conclusive 
proof of fraud, afford a very strong pre- 

sumption thereof • •; • • • °**^ 

The interest of a tenant m a wooden 
building which his lease gives him a right 
to remove is an absolute interest, within 
the meaning of an application for insur- 

QJICQ .• • -'■*''» 

A provision for the forfeiture of a life 
policy on failure to pay interest on pre- 
mium notes is valid and not in conflict 



with another clause declaring the policy 
nonforfeitable for failure to pay any pre- 
mium after the first ; 

A clause in a policy of reinsurance, 
"Loss, if any, payable at the same time 
and pro rata with' the insured,' merely 
gives the company the benefit of any ae- 

f enses the first insurer may have . • • • ^O'^ 

A steamer, insured against loss or dam- 
age by fire, was damaged by a coUision so 
that the water rose to her furnaces and 
forced the fire out and set her on fire, and 
after burning some time she sank. iieW, 
that the insurers were liable only for such 
loss as naturally and necessarily resulted 

from the fire • ; • •.' 

Under a policy conditioned to be yoid it 
assured should "die by his own hand, 
there can be no recovery, in case of suicide, 
if the assured was capable of understand- 
ing the physical nature and consequences 
of his act, as distinguished from its moral 

nature and quality ^t 

A denial of liability and a refusal to pay 
the loss on the ground that it is not withm 
the terms of the policy is a waiver of 
proofs of loss and a provision that no suit 
shall be brought until after 60 days after 

proofs are furnished 447 

Es parte affidavits furnished to the com- 
pany as proofs of death are inadmissible to 
establish a controverted fact as to the 

mode of death 1<»^" 

The failure of a reinsuring company to 
object to the form or substance of copies 
of proofs of loss furnished by the insuring 
company is a waiver of the objection that 

they were not furnished in time 452 

If a party fails, through mistake, to ob- 
tain such a policy as he is entitled to by an 
existing valid contract, equity will relieve, 
though the mistake arose from ignorance 

of law • • 664 

Circumstances stated under which a pol- 
icy will be canceled even after a loSs has 

occurred 340 

The appointment of afire insurance agent 
and the extent of his agency may, in the ab- 
sence of a written appointment, be proved 
by evidence of his acts and the company s 

recognition thereof 231 

A local usage among insurance compa- 
nies, not including defendant company, to 
pay agents the commuted value of pre- 
miums during the whole existence of the 
policy, lield inadmissible to explain a con- 
tract fixing an agent's compensation . . . . .1280 

The insurance company is not responsible 
for the act of its regular agent in institut- 
ing criminal proceedings against an insured 
suspected of setting the insured property 
on fire, unless his act was authorized or 

ratified by it i' * V • * V * V ' M 

If either party must suffer by the fault 
of an insurance agent, it must be his prin- 
cipal 
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nSTTEREST. 

See, also, "Usury." 
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Interest is not allowable on demurrage. . 

Under a bond payable at the expiration 
of five years, with interest thereon until 
paid at 8 per cent, interest to be paid 
semiannually, held, that the principal would 
bear interest at 8 per cent, until paid, and 
the semiannual installments at the legal 

On a note payable on demand, with 10 
per cent, interest until paid, the interest 
is to be computed from date .•..•• • • •• • -^^^ 

Arrears of ground rent bear interest from 
the time they become payable y o- 
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rNTEERWAIi REVEISnXE. 

See, also, "Informers." 



Taxation of the business of bankers and 
brokers under Acts June 30, 1864, and 
March 3, 1865 ; 375 

Payments made in compromise by the ex- 
ecutor with claimants under a will are not 
subject to a tax as "legacies" or "distribu- 
tive shares" of intestate's estate 990 

The "gross receipts" of a steamboat in- 
clude receipts for the use of berths and 
staterooms as well as for the carriage of 
passengers. (Act 1864, § 103, amended 
Act 1866, § 9.) S7 

By the act consolidating the New York 
f?entral and Hudson River Railroads, any 
liability of the former for a tax on divi- 
oends is enforceable from the property of 
the new corporation 

Stock certificates issued by a railroad 
company to represent earnings invested 
in construction and equipment are not tax- 
able as "scrip dividends." *148 

Congi'ess has the right to compel distill- 
ers to affix certain patented meters to their 
stills as a condition precedent to carrying 
on their biisiness 495 

The government having prescribed " the 
terms upon which a person can engage in 
the business of distilling, a person having 
accepted those terms and entered upon the 
business cannot afterwards question their 



Page ^^6 service of summons by a party to the 
action is an irregularity that is cured by 
entry of judgment, and will not avail when 
the judgment is attacked in a collateral 
proceeding 927 

"When the jurisdiction of a court depends 
upon a fact which the court is required 
to ascertain in its decision, such decision 
is final until reversed in a direct proceeding 
for that purpose 902 

The recitals in a judgment or decree by 
a competent court that defendants have 
been legally summoned are prima facie 
evidence thereof 420 

Where the court has no power to render 
a personal judgment against a married wo- 
^^^ such a judgment may be attacked 
collaterally, though the court in other re- 
spects may have jurisdiction over her per- 
son and the subject-matter 420 

The sale of a fraudulent judgment at 
an auction sale of the effects of the bank- 
rupt debtor does not confer upon the inno- 
cent purchaser the right to enforce it. 
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Operation and efEect. 

The legal title to land which the owner 
has agreed to convey, by a contract duly 
recorded, remains in him, and his interest 
IS bound by a judgment against him 

Act Va. Dec. 19. 1792, § 5, limiting the 
time of issuing writs of sci. fa. in certain 
cases, is an act of limitations, and must be 
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bindinT force :.::r._r..'t^"^""^ ^''' 490 p^i^^^t* 7.; t:. _. r. . . ^T eo* 

A — " --^ -■' ' _.....••• ^.jv I fexieh act does not apply to a case where 

^^'c'P?^^^*?^ ^^as issued and been returned 604 

bt. Id Jiidw. I. c. 45, which gives a sci 
fa. to revive judgments in personal actions. 

Held still m force in Virginia 604 

Judgments may be kept alive by taking 
out a fi. fa. within a year and a day, to 
he m the office, and so from year to year 90G 
, lo maintain the plea of res judicata the 
judgment must be final. If it is open to 

appeal, the plea is bad ng 

A diarterer who sets up a neglect 'of 
duty by the shipowner merely to repel a 
claim for demurrage is not thereby pre- 
vented from maintaining a cross libel for 

damages sustained by such neglect 205 

^¥^^M, asaiast: Opening: Vacatingr. 
A bill m equity will be sustained to set 
aside a judgment upon a policy of insur- 
ance, upon the ground of such newly-dis- 
covered evidence of fraud and felony on 
^^iP^*i*^J^^® original plaintiff as would. 
If pleaded, have been a perfect defense to 

the previous action 532 

A bill to set aside and declare' void 'a de- 
cree for fraud or otherwise can only be 
maintained in the court in which it was 

rendered "° 

A motion to open a decree "in ad'mi'r'aity 
rvo ?A*!'^^^ ^l default must be made within 
98 10 days after entry; otherwise it must be 
denied 



A collector with whom money has been 
deposited by a distiller to pay for patented 
meters is a mere stakeholder, and the dis- 

tiUer cannot recover such deposit 

A manufacturer of vinegar Jield not .i dis- 
tiller (Act March 2, 1867, § 16), though he 
used a patent apparatus in which a mash, 
fermented in the same way as for the pro- 
duction of whisky, was used 726 

A rectifier purchasing, from one author- 
ized as a distiller only, over 20 gallons of 
spirits, not of the seller's own manufacture, 
is liable to the penalty prescribed by Rev. 

fct. s 00I9 

The surety on a distiller's bond* is liable", 
though the same is approved in violation 
of the provisions of Act July 20, 1868, § 7, 
that prior liens on the property must first 

be released g(52 

Certificate of probable cause of 'seizure 
denied for want of jurisdiction, where the 
seizure had been abandoned, a new seizure 
made, and judgment rendered for defend- 
ant on appeal to the circuit court 
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JOIISTT TBNAI^Cir. 

One joint tenant, his executor or trustee, 
may receive the whole rent or appoint a 
baihff to collect it 
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JUDGE. 

See, also, "Courts." 

The district judge of the Eastern district 
of New York has authority to hold the cir- 
cuit court for the Southern district of New 
York . . , 

A decree signed by a district* judge after 
he has tendered a conditional resignation, 
but before it has been accepted by the gov- 
ernment, is valid , 

JUDGMENT. . 

Validity, 

Where a court has jurisdiction of the res 
m a proceeding in rem, the record of its de- 
cree cannot be collaterally attacked for er- 
rors and irregularities appearing therein. . 
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The motion must be accompanied by' the 
proposed answer or a statement of the 
ground of defense, to enable the court to 
judge of its merits 373 

When a judgment will be set aside,* with 
permission to amend the declaration to 
conform to a state of facts not before 
known to exist 133 

Of different jurisdictions. 

The judgment of the state court will be 
considered by the federal courts, sitting 
within the territorial limits of the state in 
which the same is rendered, as a domestic 
judgment 927 

JUDICIAL SALES. 

/Where the purchaser of a vessel at judi- 
nno ' *^^ ®^'^ obtained possession of her without 
902 authority before confirmation and expended 
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labor on her, after .which a resale was or- 
dered, held, that he could not maintain a 

libel for his services •• 

A court of equity which decrees a sale 
of real estate has authority, in Washing- 
ton county, D- 0., to cause the purchaser 
under its decree' to be put in possession by 
a writ of injunction, and, if that be dis- 
obeyed, by a writ of habere facias posses- 
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An allegation that the defendants held 
certain premises as tenants thereof to the 
plaintiffs under a demise to them for a cer- 
tain rent imports a tenancy for a term. . .1249 

When waste is committed by a stranger 
during th*e term of the tenant, an action on 
the case may be maintained therefor, 
either against the tenant who suffered the 
waste or the stranger who committed it. .1249 



JURY. 

Jurors escaping from their room may be 
fined for their contempt 

Jurors living at a distance, and not re- 
ceiving mileage at adjournment, are enti- 
tled to a per diem for those days during 
which the jury stands adjourned, as well 
as for those to which it stands adjourned 
and on which the jurors appear and answer 
to their names 1144 

JUSTICES OF THE PEACE. 

A justice of the peace in Washington, 
D. C, may require a common prostitute to 
give security for her good behavior, and 
he has jurisdiction in a suit upon the bond 
in a penalty not exceeding $20 • -J-^^^ 

A woman sued for a small debt liela 
bound to appear and answer, on notice by 
an officer of the time and place. T17 

An appeal does not lie from a judgment 
in the District of Columbia for $5 92b 

LAHDIiOE-B AWD TBNAJSTT. 

A renting at §60 a year, payable month- 
ly, is not for a specific term 280 

To warrant recovery of double rent for 
holding over, the lease must be for a spe- . 
cific term • 2S0 

Rent payable in foreign coin is computed 
at so much of the current coin as, at the 
rate of exchange, will equal in value the 
foreign coin in the country where issued. . 98 

To recover arrears of ground rent the 
landlord may proceed by distress, re-entry, 
ejectment, and action of covenant. These 
remedies are cumulative, and one does not 
suspend the other 98 

A covenant in a lease requiring the ten- 
ant to occupy the premises for a specific 
purpose, as an express office, does not im- 
pose on the landlord, and exempt the tenant 
from, all the risks incident to such business 
not resulting from the wrongful acts or 
negligence of the tenant 1236 

A covenant to surrender the premises at 
the expiration of the term in as good con- 
dition as the reasonable wear thereof will 
permit, damages by the elements excepted, 
does not protect the tenant from liability 
for waste resulting from accidents occur- 
ring witiiout his fault 1236 

buch a lessee is liable for injury caused 
by the explosion of nitroglycerin paclied in 
cans in a wooden case, received by it as an 
express company without knowledge of its 
contents 1236 

But such lessee is not liable for injury 
to adjoining premises by the explosion, as 
it is not guilty of negligence 1236 

A tenancy from year to year is not a ten- 
ancy at will 1249 

A tenant at will who commits voluntary 
waste is liable, not as a tenant, but as a 
trespasser; but for mere permissive waste 
he is not liable 1249 

The California practice act (section 250), 
giving an action to the person aggrieved 
against a tenant who may commit waste. 
Includes permissive waste 1249 



lA&n.s. 

See "Admiraltv"; "Bankruptcy"; "Maritime 
Liens"; "Mechanics' Liens"; "Shipping." 

UOCLTATIOK" OF ACTIONS. 

See, also, "Maritime Liens." 

An action in New Tork on a promissory 
note made in Massachusetts is barred by 
the New York statute, though it would not 
be barred by the Massachusetts statute. . 234 

A federal court applies the statute of 
limitations of the state in which it sits, 
and adopts the same rules in regard to it 
as prevail in the state courts 234 

To obtain the benefit of the statute of 
limitations under a plea of seven years' 
possession in Tennessee, the claimant must 
have color of title, 1338 

Discovery of fraud, in the meaning of 
the statute of limitations, is not to be im- 
puted to a county simply because it was 
known to its officer who committed it 523 

Act N. C. 1715, e. 48, § 9, limiting time 
for filing claims against decedents' estates, 
Jidd suspended by Act 1777, c. 2, § 101, 
disabling British subjects from suing in 
state courts, until enforcement of treaty 
of peace by Act 1787 618 

A ease may be taken out of the statute 
of limitations of California by a written 
acknowledgment and promise to pay sign- 
ed by the party, or by a part payment. ..1020 

Expression of a willingness to pay a 
barred debt if a certain set-off is allowed 
is not an acknowledgment 182 

The statute of limitations of California 
must be pleaded in equity suits as in suits 
at law ;.......... 420 

It is a good rejoinder to plaintiff s reply 
to the plea of limitation that defendant 
was beyond seas during the time covered 
by the plea, that defendant was within the 
jurisdiction for four days during such 
time, to plaintiff's knowledge 1306 



lilTBRARY PROPERTY. 

See, also, "Copyright." 

While the author on communicating the 
contents of his manuscript may restrict its 
use as he pleases, an unqualified publica- 
tion by printing and offering copies for 
sale is a dedication to the public 1273 

LOTTERIES. 

If the business of selling lottery tickets 
is lawful, a municipal corporation cannot 
restrain it; if unlawful, it cannot license 
it i 179 

IVEAIilCIOUS PROSECUTION-. 

An action for malicious prosecution is the 
proper remedy for an arrest on an affidavit 
false in fact which is sufficient on its face.. 307 

MAKTDAMUS. 

A federal circuit court which has ren- 
dered judgment upon a municipal bond 
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is^ay. by mandamas, compel a special levy 
of taxes to pay it, where the general levy 
Old not provide sufficient revenues 1252 

See, also, "Average"; "Collision." 

An agent who procures insurance with 
knowledge of the underwriters that he is 
acting as such is entitled to a policy in- 
suring him as agent, or for whom it con- 
cerns 564 

The rule that words of exception in any 
instrument are to be construed most strong- 
ly .against the party for whose benefit they 
are intended applies to policies of insur- 
ai^e . . . 1056 

isut this rule of interpretation is sub- 
servient to another,— "Verba intentioni, 
non S contra, debent inservire" 1056 

The words in a policy for a year: "Ex- 
cluding during the term all ports or places 

ioon»*T *, ^^^^ '^^^y ^^ *» October 15, 
lody, — held a suspension of the risk dur- 
ing such time as the vessel should be at 

the excepted ports , 1056 

The insured cannot set up a parol title 
in himself to the whole of the ship when 
the ship's papers for the voyage prove a 
joint ownership in himself and the mas- 
ter . 629, 630 

The insurers are liable as for a total loss, 
on the abandonment of the vessel, arrested 
in a port in which she was detained by 
.head winds, and proceeded against under 
the embargo laws passed the day after 

she cleared 583 

Where an insured vessel is damaged by 
collision, the owner may at his election 
proceed either against the underwriters in 
contract or against the offending vessel in 

tort 66 

The measure of recovery from the under- 
writers is the amount necessary to restore 
the vessel to her previous condition, with- 
out deduction for new materials 66 

A recovery of damages against the vessel 
ill fault is no bar to a further recovery from 
the underwriters of any excess in the cost 
of repairs over the amount previously re- 
covered 66 

Reinsurers, having paid to the insurer 
their proportions of a loss insured against, 
may maintain a libel in rem in Uieir own 
names to recover of the carrier the 
amounts so paid, with interest, where the 
owner had been fully satisfied for the loss 

by the original insurer 568 

Where the language of a policy was 
equally applicable to either of two charters, 
and parol evidence was admitted to ex- 
plain it, and the insured recovered, held, 
that reinsurers on an open policy were lia- 
ble for the amount of such recovery. (Re- 
versing 540.) *547 

A party reinsured is entitled to full in- 
demnity for his entire loss and the costs 
and expenses reasonably incurred to pro- 
tect himself and entitle him to recover 

over against the reinsurers 160 

Quaere, whether notice to reinsurers of 
the commencement of a suit against the 
first insurers is indispensable in order to 
make them liable for the costs and ex- 
penses thereof .' 160 

Reinsurers may make the same defenses 
and take the same objections as the orig- 
inal insurers might in a suit on the first 
policy 160 
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upon the Lakes as it has to those upon tide 
waters, both as to jurisdiction and the 
lorms of procedure and practice 1220 

MARITUCE UENS. 

^1?tE> ^^^°' "Admiralty"; "Affreightment"; 
Bottomry and Respondentia"; "Charter 
Parties ; "Demurrage"; "Salvage"; "Sea- 
men"; "Shipping." 



MARITIME LAW 

See, also, "Admiralty." 

Independent of the act of 1845, the mari- 
time law has the same application to cases 



The riglit to a lien- 

A steamboat temporarily disabled from 
making her regular daily trips is not sub- 
ject to any lien for the contract price of 
another steamboat employed to take her 
place ..,.. 153 

Admiralty has jurisdiction in" rein "for 
supplies furnished to foreign ships in our 
ports, and to our ships in foreign ports or 
m the ports of other states 9, 327 

The home port of a vessel is the place 
where the law requires her to be registered, 
not necessarily the place where she was 
built 1220 

Necessary supplies furnished in a foreign 
port, on the credit of the vessel, by an 
agent whose principal resided in the home 
port, Jield to create a lien 21 

Necessary coal furnished a steamer in a 
port foreign to the residence of her char- 
terers, who were owners pro hac vice, on 
the order of the master, who had no funds, 
held to create a lien 21 

To create a lien for supplies the proofs 
must show an apparent necessity for ob- 
taining the same on the vessel's credit 
The sufficiency of this proof must rest in 
the sound judgment of the court 21 

A general discussion of the right to a 
lien for wages of a person employed there- 
on, and a waiver of liens by delay to en- 
force them, by Woodbury, C. J 958 

Priority and enforcement. 

Where there are several privileged debts 
against a vessel, those which are in the 
same rank of privilege are to be paid con- 
currently. But debts occupying a higher 
rank of privilege are fully paid before any 
allowance is made to those holding a 

lower rank of privilege 1084 

Seamen's wages for the last vovage are 
preferred, in a decree against the vessel, 
to all other claims after the expenses nec- 
essary to procure a condemnation, and 
such charges as accrue after the vessel is 

brought into port, as wharfage, etc 1084 

The wages of seamen have a priority 
over a claim for collision, against the pro- 
ceeds of their vessel, whether such wages 
were earned prior or subsequent to the 

collision ; §01 

As between a material man who fitted 
a vessel for a voyage and one who refitted 
her m a port of distress, the latter has 

the prior lien 690 

The claims of a material man and of a 
seaman or engineer of a ferry steamer are 

superior to that of a mortgagee 304 

As between supply men who all obtain 
decrees before the sale of the vessel, he 
who first obtained the seizure of the vessel 
is entitled to priority over others who aft- 
erwards filed intervening libels 1295 

A lien given under the general maritime 
law for labor and materials in the build- 
ing of a vessel may be enforced by process 
in rem, even before the vessel is Iaunched..l220 

But the libel in such case must show the 
vessel to be of a size and build fitted for 
maritime employment, and intended for 

navigation upon the lakes or high seas 1220 

A libel to enforce a lien on a vessel 
must distinctly state the facts or law un- 
der which it arises or is claimed ..1220 
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■Waiver: Discliarge: Extinguisliineiit. 

That tne master and owners are per- 
sonally liable for supplies furnisbed.' does 
not destroy the lien. A party may trust to 
the credit of the. ship, master, and owner. . 9 

A note or bill of exchange taken of an 
owner or master will not be a discharge of 
a lien 327 

A lien for materials furnished to a vessel 
built in Massaehasetts is not lost by the 
creditors' taking the debtor's negotiable 

Eromissory note, which is produced at the 
earing and ofEered to be canceled 987 

The taking by a material man of an or- 
der on the consignee for freight to be earn- 
ed on the voyage is no waiver of his lien. . 690 

A lien for advances for supplies is waived 
by the taking of a bill of exchange for 
the amount indorsed by third persons to 
whom the ship is delivered as security. .. 626 

The assignment of his claim by a ma- 
terial man does not defeat the admiralty 
lien 304 

The lien of a material man is not lost by 
commencing a suit in personam in the state 
court and attaching the vessel therein 1350 

Giving credit for a fixed time for sup- 
plies does not extinguish the lien; neither 
does allowing the ship to leave the port 
without payment • 9 

A claim by an engineer for overdue and 
unpaid wages does not necessarily become 
stale in 20 months 304 

The lien of a material man is not lost by 
delay in commencing a suit in rem, if the 
ownership of the vessel remains unchanged, 
or if there be only a colorable transfer; but 
as against bona fide purchasers for valua- 
ble consideration, there must be reasonable 
diligence in enforcing it 1350 

A lien is lost by a delay to institute pro- 
ceedings for three years, where there nad 
been a change of ownership. ............ 938 

Iiiens Tinder state labors. 

A material man has a lien against a do- 
mestic vessel under Code Va. 1873, c 148, 
§ 5, and Act Va. Jan. 26, 1877 304 

By the rule now in force (1867) the fed- 
eral courts have no power to enforce liens 
resting on local law alone 158 

The sale of a vessel under a state stat- 
ute does not divest a prior admiralty lien. . 502 

MARSHAIi. 

Notice of removal from office is not nec- 
essary to effect such removal 920 

Fees of marshal for "a service," "aid," 
commitment and discharge, for keeping 
prisoners, etc 1104 

A marshal who traveled 160 miles to 
serve a witness residing in an air line with- 
in 100 miles from the place of trial will be 
allowed mileage for 100 miles only 1115 

The marshal is not entitled to fees for 
serving a rule to plead .1115 

The marshal is entitled to a reasonable 
charge for dockage of a vessel which was 
on a marine railway when seized, and could 
not be removed without danger of sinking. 460 

If a marshal levies on the property of a 
third person, pursuant to instructions, 
without any abuse of his authority, he is 
liable only for the injury actually sus- 
tained 946 

In such case the rule of damages is the 
value of the goods, with interest from the 
time of taking them; or, if they are ar- 
ticles of merchandise, from the expiration 
of tiie usual term of credit on sales 946 

If an auction sale has become necessary 
in consequence of the levy, the plaintiff 
will be entitied to recover the expenses of 
Budi sale; also the amount of the premium 
for insurance against fire effected on the 
IBfed.oas.— 87 



Page 
goods. But he is not entitied to recover 
for money paid counsel, or other expenses 
incurred in prosecuting the suit. 946 

MORTGAGES. 

See, also, "Bankruptcy"; "Chattel Mortgages"; 
'Shipping." 

A proceeding under the jurisprudence of 
Louisiana to cause the erasure of a mort- 
gage is properly instituted in the court of 
the parish where the premises lie 118 

The debt of a mortgagee cannot be con- 
sidered as extinguished to the extent of the 
yalue of proDerty wrongfully carried ofE 
by him, as a debt cannot be merged in a 
tort 1022 

The lien of a senior incumbrancer, and 
his right to enforce the same, are not affect- 
ed by a sale in proceedings on a junior in- 
cumbrance to which he was not made a 
party 1022 

In a foreclosure suit, the court, before 
answer filed, will not enjoin the mortgagor 
in possession from receiving the rents and 
profits, nor appoint a receiver 655 

After a foreclosure by a mortgagee he is 
still entitled to recover the balance of the 
debt due him beyond the value of the mort- 
gaged premises at the time of the foreclo- 
sure 689 



MUl^CrPAD CORPOKATIONS. 

See, also, "Eailroad Companies." 

The corporation of Washington has pow- 
er to pass a by-law to prevent free colored 
persons from going at large later than 10 
p. m. without a pass , 187 

Under statut-es prohibiting the construc- 
tion of railroads in city streets without the 
assent of the corporate authorities, the city 
may prescribe conditions under which as- 
sent will be ^ven 953 

Where the conditions that the company 
shall build a depot in a certain place, and 
grade the streets and keep them in repair, 
are not performed, hdd, that the dty might 
remove the tracks 953 

A ci^ has the right to enter upon a street 
or tunnel under it or to use the water in 
front of plaintiff's lot for the construction 
of public improvements, being liable in such 
case only for negligence 362 

A town hdd liable for injuries to liie oc- 
cupants of a vehicle who were tiirown into 
an uncovered and unguarded cellar extend- 
ing into the highway. 183 

The grant of power to create a debt by 
bond carries with it the power" and obliga- 
tion to levy sufficient taxes to pay the same.1252 

Where the corporation by general levy 
has not provided sufficient revenues to meet 
the debt, the court may by mandamus com- 
pel a special levy 1252 

The refusal of county sui>ervisors to put 
a judgment on the tax list renders them lia- 
ble, in an action for damages, only for a 
counsel fee and costs, — and this even though 
a mandamus has issued 86 

Stock owned by a mnnidpal corporation 
may be taken in execution and sold under a 
fi. fa. issued out of a federal circuit court. 598 

Property of a municipal corporation nec- 
essary to the exercise ol its functions, such 
as markets, prisons, etc., cannot be sold on 
execution against it Ill 

A municipal corporation cannot by its 
own act, independent of legislative author- 
ity, make a tiling which is not necessary 
to the exercise of its functions a perma- 
nent source of revenue so as to exempt it 
from execution Ill 
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A so-called "market bazaar," owned by 
a city for the sale of merchandise, exclud- 
ing fresh meats, vegetables, etc., and rent- 
ed out for a term of years, is not such a 
market as is protected from execution 111 

Markets are places for the sale of perish- 
able comestibles for daily consumption, 
and which, by their very nature, require 
sanitary regulations, and thus fall within 
the police, power. Ill 

As a general rule; a public place is in- 
alienable except by the sovereign 114 

The leasing oy flie city of New Orleans 
of a portion of the batture in front of the 
city for 10 years for a market bazaar is 
a withdrawal thereof from public use. . . . 114 



3SrAVieA-RTili] WATERS. 

See, also, "Admiralty"; "Constitutional Law"; 
"Ilipa,rian Kights"; "Waters and "Water 
Courses." 

The provision in the ordinance of 1787 
that certain navigable waters "shall be 
common highways, and forever free," etc., 
does not prevent the improvement of the 
navigation by a state, and the charge of a 
reasonable toll for increased facilities, .. .1026 

No state can, obstruct a navigable stream 
which extends to other states, or is con- 
nected with a river or lake whi&h falls in- 
to the sea 1026 

A riparian, proprietor owning a sawmill 
on a navigable river has no right to erect a 
solid pier of masonry within the navigable 
channel for a boom for the protection of 
his logs 403 

A riparian proprietor who, without legis- 
lative authority, erects a pier within the 
navigable channel of a river and fails to 
keep it lighted at night, in consequence of 
which a vessel is injured by collision there- 
■svith, will be lidd liable 405 

IfE EXEAT. 

A ne exeat will not lie, tinder the laws of 
Virginia, to restrain a garnishee from go- 
ing out of the District of Columbia 1324 

A ne exeat will be granted to restrain 
an administratrix from removing from the 
jurisdiction with the effects of deceased 
before final settlement of her accounts, if 
her sureties reside out of the jurisdiction. 1326 

ISTEW TRIATi. 

Courts have a legal right to grant new 
trials in actions for torts, on the ground of 
excessive damages, and may grant any 
number until the ends of justice are an- 
swered • 1145 

A verdict in an action on the case will 
not be set aside for excessive damages, un- 
less it appear that the jury erred in com- 
putation, or departed frorii the rule of law, 
or made deductions from the evidence plain- 
ly not warranted 1030 

The court will not grant a new trial be- 
cause one Of the jurors was brother-in- 
law of the plaintiff 820 

A new trial will not be granted to en- 
able a party impeached on the trial to pro- 
duce sustaining witnesses 901 

An attorney was employed by the as- 
signee of a bankrupt patentee when a suit 
for infringement was on the trial list, and 
the patent was declared invalid. Sdd, that 
a rehearing would not be granted because 
of want of preparation, where the validity 
of the patent could "be tested in other pend- 
ing suits ..;..;.-;;.- .'..,.,,,.*,.... 496 
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Evidence must be not only in fact new- 
ly discovered and not cumulative, but the 
party must have used due diligence to dis- 
cover it before the trial, to induce the court 
to grant a new trial. 1030 

NOTARIES. 

A seal of a notary may be an impression 
made by the seal on paper, without wax 
or any other tenacious substance 834 

PARTIES. 

Persons or corporations interested must 
be made oarties, especially where the ob- 
ject of the bill cannQt be attained without 
seriously affecting the interests of such 
persons or corporations 358 

Persons having adverse and conflicting 
interests cannot be joined as coplaintiffs, 
in a suit in equity 1263 

In a suit in equity for a demand due to 
a partnership, all the partners must be 
joined, either as complainants or defend- 
ants 1257 

A bondholder of a corporation who sues 
to prevent another party from wrongfully 
using the corporate name must join the cor- 
poration as plaintiff, but if it refused to be 
so joined, may make it a defendant 38 

A mortgagee of a vessel has a right to 
intervene in an admiralty suit, for the pro- 
tection of his interest 642^ 

PARTNERSHIP. 

See, also, "Bankruptcy." 

A partnership in purchasing and selling 
lands is governed by the same principles as 
ordinary partnerships 641 

Under a pai-tnership to deal in landsj the 
profits to be equally divided after reim- 
bursement of advances by one partner, held, 
that at the close of the business where the 
speculation resulted in a loss, the land 
would be sold and the loss equally divided 641 

A cheek upon a bank drawn in the name 
of one partner cannot be charged to the 
firm if not drawn by its authority, although 
used in the business of the firm 1303 

The indorsement of a firm, made by a 
partner to raise money for his benefit, binds . 
the other partners, when the firm books dis- 
close the entire transaction and they make 
no objection to it. 313 

Where the proceeds of a firm note in- 
dorsed by a partner were credited on the 
firm books and were received by the firm, 
it is liable thereon, though they were subse- 
quently used by the partner individually. . 313 

A dormant partner is not liable on a note 
given in the individual name of the other 
for goods put into the business, conducted 
in the latter's name, where the payee did 
not know tiie relation 1028 

The representatives of a deceased part- 
ner are not nece^ary parties to a bill by 
the survivor to set aside, for fraud, an as- 
signment of a mortgage given in payment 
of a debt due the firm, and to recover such 
debt 976 

PATENTS. 

PatejitaTiility. 

The word "utility" is used in contradic- 
tion to what is frivolous or mischievous. . 979 

The propulsive effect of the vortical mo- 
tion of water, in a reaction wheel, operat- 
ing by its centrifugal force, and so directed 
by mechanism as to operate in the appro- 
priate direction, is patentable 1138 
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A prior discovery and use of a patented 
thing by a stranger ^vill destroy the validity • 
of tlie patent, however limited su<di use may - 
be, provided it be not intentionally secret 
and concealed • .9oSj 1283 

The fact that the thing was given up and 
disused by tlie original inventor will not 
affect the ease 958 

To constitute a prior invention the party 
alleged to have produced it must have pro- 
ceeded so far as 'to" have reduced his idea 
to practice, and embodied it in some dis- 
tinct form • -lloS 

Machines which never proved satisfactory 
on trial, and have been laid aside for years, 
are properly hdd to be unsuccessful and 
abandoned experiments 1096 

The first inventor need not have con- 
structed a practical machine, though a sub- 
sequent inventor has done so; n&r must he 
have reduced the invention to practice^ oth- 
erwise than by filing- specifications and 
drawings and furnishing a modal ; • • v "^ 

A structure which might have suggested 
ideas or led to experiments resulting in dis- 
covery is not an anticipation .1163 

In the manufacture of hoop skirts the use 
of strands of twisted cord to sustain the 
hoops hdd a patentable invention, where the 
result was a better and cheaper article, 
tiiough a- similar use- of- such cords was 
known in rope ladders and other construe- , 
tions 94 

The substitution of a coiled or lengthened 
indicator pipe for a straight pipe in a boiler 
to regulate and control the supply of water 
held not patentable 500 

A patent for an apparatus in which the 
alkaline solutions for terming carbonic acid 
gas were kept separate until required to ex- 
tinguish a fire, when they could be readily 
mingled, held void, on it appearing that simi- 
lar appanitas had been employed in soda 
foiintains for the supply of beverages 394: 

Perfecting machinery by superior skill in 
the mechanical arrangement and construc- 
tion of the parts is not invention 1198 

The identity or diversity of two machines 
depends, not on the employment of the same 
elements of powers of mechanics, but upon 
the producing of the given effect by the 
same mode of operation or the same combi- 
tion of powers 581 

Duplication of parts producing a new and 
useful result may be patentable — - 1138 

A design must possess originality and 
beauty to be patentable. Mere mechanical 
skill is insuflBcient 374 

The adaptation of old devices or forms to 
new purposes, however convenient, useful, 
or beautiful they may be in their new role, 
is not invention 374 

"WIio may obtain patent. 

A discoverer of the application of a law 
of nature to produce a particular result is 
eutitied to a patent where he devises ma- 
chinery to make it operative 1138 

A trial of a machine in public, which 
proves tiie capacity of the machine to effect 
what its inventor proposed, entities him to 
the' merit of having produced a complete in- 
vention, and cannot be regarded as a mere 
experiment, entitiing a subsequent inventor 
to a patent for tiie same invention 394 

That a subsequent inventor invents the 
same thing before the first inventor has ap- 
plied for a patent, but after he has a suc- 
■ cessful machine in operation, does not af- 
' feet the' 'fir^t~ inventor's right. .'. . ..■ 204 

Prior' description or foreign patent. 
. A prior description in a printed publica- 
tion-will not invalidate the patent if not 
suflficientiy full and precise to enable a 
mechanic'to construct the patented device. .1163 
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The description of an invention contained 
in a rejected application has not the effect 
of a publication .., 394 

Abandonment: Iiaclies. 

One who made an invention in 1846 and 
filed his application in 1851, .and was at- 
tempting to perfect the machine in. the 
meantime, held entitled to a patdnt, as 
against. Another who- .invented the same 
thing in 1849 and applied for a patent in 
1852 72 

Applicatioil and issue: Interference. 

On the withdrawal of the application and 
receiving back the $20, Jhe commissioner's 
de'^'yon bf>coTnes final . . '. 620 

Renewal of application not permitted aft- 
er JLU years, on atttdavit that the applicant 
had no- knowledge of- its withdrawal by 
his attorney 620 

Rules of the patent office mad^ iii pur- 
suance of Act March 3, 1839, § 12, in dela- 
tion- to taking testimony in contested cases, 
are binding upon both the parties and the 
commissioner . /i i 624 

An affidavit in support of a motion for • 
an extension of time for the hearing, on the 
ground of inability to procure the attend- 
ance of witnesses, is entirely insufficient 
when it does not state the names, compe- 
tency, or materiality of "the witnesses, .... 795 

The question of extending tiie time for the 
hearing lies within the discretion' of the 
commissioner, which will be presumed to' 
have been soundly exercised. 795 

An interference is properly declared where 
the object of both parties is to guard 
against danger from the use of camphene 
in common glass lamps by pladng a metallic 
lining in the bowl 197 

Appeals from commissioner's dcicision. 

A reversal because some of the deposi- 
tions considered were taken before a dis- 
qualified magistrate does not require the 
commissioner to issue a patent, but he may 
grant a. rehearing and order the deposi- 
tions taken anew 197 

Validity. 

The patent is to be construed liberally to 
sustain it 1163 

A patent, while it remains in full force 
and um*epealed, estops the patentee from 
taking a patent for the same Invention, 
and the time of its exclusive right begins 
to run from that period. , . 578 

A patent broader than the invention is 
void in toto 581 

The claim of an old device as new and 
original, as a part of a combination, is fatal 
to the patent 1163 

A patent will not be void because of an 
error in the Christian name of one of the 
patentees, provided it contains a description 
of him by which he can be identified 394 

The description of one patentee, whose 
Oliristian name was wrongly given, as a 
joint inventor with another, held sufficient 
to identify him 394 

The specification must fully disclose the 
secret, and give the best method known to 
the inventor 979 

The patent is invalid where the invention 
is not described with reasonable certainty 
and precision 1163 

Matters not disclosed in the specification 
do not invalidate the patent unless they ap- 
pear to have been concealed for the pur- 
pose of deceiving the public 1107 

If the description clearly indicates the 
method of the use of the thing daimed, and 
its relations to the other mechanical ele- 
ments operating with it, a claim for a com- 
bination of part of them is good, although 
it may not embrace some that are essential 
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to the operative efficiency of the combina- 
tion ...% 1096 

It is a question of fact for the jury 
whether the specification is sufficiently defi- 
nite and certain to enable a competent 
workman to construct the machine there- 
from 979 

A disclaimer at the trial, of a thing ac- 
tually claimed in the patent, is not ef- 
fectual to sustain it ,.1159 

E^rtent of claim. 

In the construction of a patent the whole 
instrument embracing the specification and 
drawing is to be taken together 1163 

It will not be presumed, against the va- 
lidity of a patent, that the patenteewas ig- 
norant of a well-known mechanical .ar- 
rangement, and intended to claim it as 
new < ' *• 1163 

A daim of a process of manufacture of 
hats from braid, "in sewing the edges to- 
gether with horsehair," Jidd not necessarily 
limited to the use of horsehair 285 

Reissue : Disclaimer. 

The only ground on which the allowance 
of a reissued patent is open to objection is 
that the commissioner has exceeded his au- 
thority, in granting a reissue for an inven- 
tion different from the one embraced in the 
original patent ., 1096 

IHfferences in the description and claims 
of the old and. new spedfications are not 
the tests of substantial diversity. It is only 
necessary that the identity of the subject- 
matter of the original patent be pre- 
s.erved » ;• _-1096 

Drawings and models filed with the origi- 
nal specification are proper subjects for con- 
sideration in determining an alleged dis- 
crepancy .1096 

The omission in a reissued patent of an 
element of a combination daimed in the 
original constitutes no tenable objection to 

the reissue 1096 

Assignment. 

A patent may be assigned in whole or in 
part 1135 

A contract may be made to convey a 
future invention, as well as a past one. 
and for any improvement or maturing of 
a past one 2 

An assignment of an extension of a pat- 
ent by the patentee's sole eseeutris, who 
signed herself as "administratrix," pursu- 
ant to a contract of the patentee, but with- 
out the sanction of the probate court or the 
assent of a legatee, lieJd good in equity as 
against one who, after the assignment was 
recorded, purchased the patent from an ad- 
ministrator c, t. a. 50 

Infringement — "Wlxat constitutes. 

Machinery complained of, if the same 
in principle as the plaintiff's, is an infringe- 
ment 1135 

The principle of a machine is the particu- 
lar means of producing a given result by 
a mechanical contrivance 11^3 

That is a substantial identity which com- 
prehends the application of the principle of 
the invention 979 

What constitutes substantial identity in 
principle U63 

Use of substantially the same devices to 
produce the same results and certain ad- 
ditional results is an infringement 159 

Where the chief efficacy of a machine 
arises from the use of equivalents to the 
patented machine, it is an infringement, 
though it be simpler, dieaper, and better. . 579 

Where a patent is for improvements on 
known machinery and a combination of 
mechanical powers, it is an infringement to 
adopt any of the improvements or any of 
the parts of the combination. .1135 
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There is no infringement by the use of 
processes which the patentee has withheld 

from the public 079' 

A patent for a wire fence cannot be con- 
strued to include window guards 163 

A box-cover fastening formed by mak- 
ing a hole in the rim of the cover to fit 
over a protuberance on the surface of the 
box infringes a patent for a fastening 
formed by a protuberance on both cover 
and box 115S 

"WIio liaMe. 

Persons purchaang a newly-invented 
machine from another than the irfventor, 
before application for a patent, are protect- 
ed by the statute. (5 Stat 354.) 283 

— — Items dy generally. 

The federal circuit courts have jurisdic- 
tion in equity under the act of 1836, ir- 
respective of any right to, or demand for, 
an injunction 28 

Such courts have jurisdiction in equity, 
under the act of 1836, of a suit for infringe- 
ment where discovery and accounting are 
prayed, though the bill shows that the pat- 
ent has expired 28 

In the absence of legislation by congress, 
a state statute of limitations is applicable 
to an action on the case for infringement. .1134 

Contra 1127 

— — Preliminary injunction. 

The object of the writ is to prevent ir- 
reparable mischief, not to give complainant 
the means of coercing a compromise on 
his own terms 1159 

The obtaining of a verdict in a suit at 
law against defendant, or the exclusive 
use for a number of years, is good ground 
for granting an injunction 831 

The recovery of judgment against other 
parties is ground of granting an injunction, 
though it was rendered by agreement, and 
the patent has since been reissued 837 

Where a prior adjudication in favor of 
the patent is relied upon, defendant may 
show that the title was not fairly in con- 
troversy, or that some material fact was 
then unknown or apposite argument over- 
looked 1117 

The considerations which will induce the 
court to renew the discussion, must be 
such as would have induced the court to set 
aside the verdict 1117 

An injunction will be denied except in 
clear cases, or where the answer or affi- 
davit is equivocal and evasive. 1159 

Where complainant can be compensated 
in damages, an injunction will not be 
granted during the last few weeks of a pat- 
ent 1159 

On a motion fpr an injunction the court 
is not bound to decide doubtful and diffi- 
cult questions of law or disputed questions 
of fact 1159 

An answer containing a positive denial 
cannot be treated merely as an affidavit. .1159 

A clerk of defendant who purchases his 
rights pending the motion for an injunction 
does not stand before the court as an in- 
dependent infringer 1206 

Granted, where plaintiff's right and the 
infringement are clear upon the face of the 
papers, but denied in case of reasonable 
doubt. 619 

Granted, on proof of undisturbed pos- 
session and user for a reasonable length 
of time, by complainant, of the patent 
right 837 

Denied, except in a dear case where de- 
fendant claims to have acted under a pat- 
ent, with plaintiffs knowledge, for a long 
time, and has made large investments. . . . 331 

Denied, where verdicts at law have been 
obtained o^ such inconsistent and contra- 
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dictory claims as to leave complainant's 
title so doubtful that the court cannot tell 
Tvhat is an infringement 1159 

Denied, where the evidence shows that 
there would be as much probability of do- 
ing irreparable mischief as of preventing it 
by granting the injunction .- 331 

Denied, where the patent has not been 
judicially established or acquiesced in by 
the public, unless plaintifE's right is free 
from doubt, and the violation of right by 
.defendant is equally clear. 331 

Denied, where defendant's machine was 
patented to him after the granting of a 
preliminary injunction against him in a 
^rior suit 691 

The granting or dissolving of the injunc- 
tion rests in the sound discretion of the 
-court ...; 831 

An injunction will not be dissolved as a 
matter of course on the coming in of the 
jinswer denying the equity of the bill, if 
the complainant has adduced auxiliary evi- 
.dence of his right 837 

An injunction will not be dissolved mere- 
ly on an answer denying the validity of the 
patent, but, if requested, plaintiff will be , 
required to bring a suit at law to test the 
titie 840 

j—~~ Frocednre. , 

A patentee, in the absence of a legal as- 
signment and transfer of his interest in the 
invention, may maintain a suit for infringe- 
ment, irrespective of his private agreements 

with third persons 1107 

_ The legal owner is a necessary party to 
s. suit for infringement, where his license 
of the exclusive use to another provided 
that he was to have half the damages re- 

^jovered for violations 331 

1 The decree of a probate court appoint- 
ing an administrator cannot be impeached 
in a suit upon a patent granted to him as 
the representative of the inventor 394 

In a suit upon such patent, the heir or 
equitable owner is a necessary party 304 

An assignee of an exclusive territorial 
^ right to make, use, and sell the patented 
.article may maintain a suit in equity. .. . 619 

An officer of a corporation owning an 
infringing patent who, in its behalf, ese- 
/•utes a license to defendant to use, for a 
fixed rental, the corporation's infringing 
machines, is a proper party defendant to 
iin injunction suit 204 

Where an infringing machine contains all 
the improvements embraced in four patents 
for improvements in such machine, the bill 
for infringement may be founded upon all 
•the patents , 459 

Plaintiff who relies upon a verdict and 
judgment at law establishing his title must 
iiver it in his bill for an injunction 1117 

Sufficiency of averment of the issue of 
letters patent 285 

A simple averment that the title to the 
patent in suit is vested in plaintiff is suffi- 
cient. Plaintiff need not set forth a de- 
' jiuction of title 459 

An averment that defendant has made 
the thing "in imitation of the patent" is 
a sufficient allegation of infringement. . . .1135 

A declaration in a suit for infringement 
is not demurrable because ambiguous in 
•setting out a claim which may be constru- 
ed to include one or both of two inventions, 
if there is nothing in the pleadings to show 
that the patentee is not entitied to claim 
both 285 

A declaration averring that defendant 
"put on sale and offered for sale, and sold 
j)r contracted to sell," the patented articles, 
is bad on demurrer 285 

Where the claim of an old device as new 
jxnd original in a patent for a combination 
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is made in good faith, the patentee, when 
apprised of the fact, must enter a disclaim- 
er within a reasonable time, or he cannot 
recover ,• • • .1163 

The charge of infringement is admitted 
where no answer is made thereto .1114 

The answer at law, and the answer and 
notice on which, in chancery, an issue is 
asked to be formed and tried at law, must 
set out the names of the persons who used 
the patented article, and the places where 
so used 840 

Where the evidence on a bill for an in- 
junction is conflicting, the court will direct 
an issue to be tried by a jury, or refer the 
matter to a master to examine defendant's 
device, take additional testimony, and re- 
port 1127 

The interpretation of the specification is 
for the court 1138 

It is the province of the court to deter- 
mine what constitutes novelty and utility, 
and of the jury to determine from the evi- 
dence adduced whether the invention is 
new and useful. 1163 

^»— Xlvidence. 

The patent is prima facie evidence of the 
novelty and utility of the invention 1163 

The burden of proof of infringement is 
upon plaintiff 1163 

The burden is on defendant to establish, 
by satisfactory evidence, the prior use of 
the patented invention 1158 

Failure to produce, as witnesses, work- 
men in the inventor's shop, at a time (pre- 
vious to his application) when, it is claim- 
ed, a machine embodying the invention was 
put in actual use, raises no unfavorable 
presumption, as publicity might take away 
his right • • • 72 

Rejected specifications and drawings are 
admissible after the invention is perfected 
to ascertain the date of the invention, the 
design of the inventor, and the principle, 
intended functions, and mode of operation 
of the mechanism 394 

Copies of assignments of a patent, duly 
certifaed, are prima facie evidence of the 
genuineness of the originals on file 1135 

A prior patent of which no notice has 
been ^iven cannot be considered on the 
question of novelty 579 

Evidence which does not clearly establish 
the priority of a completed and useful ma- 
chine over that of the patentee is unavail- 
ing to show anticipation .1096 

"Testimony of the actual construction, by 
the assistance of witness, of a perfect de- 
vice identical with the patented device, and 
prior thereto, ZjcM sufficient proof of antic- 
ipation, though it did not appear that such 

device was ever used. .1126 

> AccoTiiiting:: Damages. 

Plaintiff is entitled either to the damages 
sustained by him or the profits made by de- 
fendant during the time he used the patent- 
ed device 979 

Only the actual profits from the making, 
UPiug, or selling of the invention by defend- 
ant are to be considered in estimating dam- 
ages .1153 

Where defendant did not know of plain- 
tiff's right at the time of the infringement, 
compensatory damages only will be given. ,1122 

Where the infringement is characterized 
by a disposition to affect tiie interest of the 
patentee, counsel fees and vindictive dam- 
ages may be assessed 1122 

Various particular iuvexLtioiLS and pat- 
ents. 

Burring machine. Patent to Parkhurst 
for improvement "hdd^ valid and infringed. .1198 

Camera, No. 12,700 (reissue No. 1,049), 
for plate holder for cameras, hdd, valid and 
infringed '. 820 
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Cheese safes. Design patent held void 
for want of invention 374 

Fire extinguisher. Reissue No. 4,994 (orig- 
inal No. 88,844), for improvement, held 
void for want of novelty 394 

Hats. Patent to Noe of July 20, 1832, for 
sewing edges of braid together with horse- 
hair, hcU valid 283, 285 

Hydraulic power. Patent to Parker of 
October 19, 1829, for improvement, held 
valid and infringed 1127, 1163 

Knob latches. Reissue No. 3,909, for im- 
provement in reversible knob latches, lield 
valid 433 

Pavements, No. 11,491 (reissues Nos. 
1,583 and 2,748), for improved wooden 
pavements, construed, and Jidd not in- 
fringed 211 

Planing machine. Woodworth's patent 
held valid and infringed 639 

Pumps. Reissue No. 6,962, for improved 
apparatus for cleaning privies, held valid. . 590 

Pumps. No. 73,938, for improved appa- 
ratus for cleaning privies, held valid and 
infringed 589 

Pumps. No. 141,587, for improvement 
in pump valves, held valid and infringed. . 589 

Pumps, No. 155,670, for improvement in 
pumps for emptying cesspools, held valid 
and infringed 589 

Rails, Patent awarded to O'Reilly for 
invention of splice plate 795 

Sewing machines. Reissue No. 1,562 
(original .No. 11,971), for improvement 
in relation to shuttle driver, construed, and 
held valid 109.6 

Umbrella cases. No. 149,480, for improv- 
ed machine for fixing metallic rings to nm- 
brella cases, held valid , . , 570 

Water wheel. Patent to Parker of Oeto- 
. her 19, 1829, for a percussion and reaction 
water wheel, construed, ana held valid and 
infringed 1135 

Wire fences. No. 6,106, for an improve- 
ment, held not infringed 162 

TFjila'^iil max 14ns of, articles as patent- 
ed. 

The word "Patent" affixed to an article 
imports to all who see it that the article is 
then patented 199 

Flour may be a patentable article, and 
an action will lie to recover the penalty for 
marking it "Patented" when it is unpat- 
ented. (Rev. St. § 4901.) 647 

In an action by the informer for a pen- 
alty for marking an unpatented article as 
patented, the United States need not be 
joined as plaintiff 647 

To recover the penalty plaintifE must 
show that defendant, having no patent, so 
marked the articles with intent to deceive 
the public 199 

Marking an unpatented article "Newell's 
Patent, 1852," is affixing the word "Pat- 
ent" within the meaning of the act 199 

Although one who marks an unpatented 
article as patented may expect to receive 
a patent, the offense is complete if he in- 
tended to make the public believe that the 
article was then patented 199 

If the word "Patent" is affixed to articles 
with the intention of procuring a patent, 
and withholding them from observation 
and sale until the same is granted, the act 
is innocent 199 

If an unpatented article is marked as 
patented, with intent to deceive, the of- 
fense is complete, without showing that 
the article was sold. If the marking was 
with innocent purpose, there is no offense, 
though the article is sold 199 

A count charging defendants with put- 
ing the word "Patent" on a lamp is sus- 
tained by proof that they put it on the cap 
of the lamp * 199 
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See, also, "Accord and Satisfaction"; "Bills, 
Notes, and Checks"; "Release and Dis- 
ehai'ge." 

The delivery and receipt of a promissory 
note of the debtor or a third person does 
not constitute payment, unless it appear 
that the creditor expressly agreed to take 
the note as payment 913 

In Massachusetts a negotiable note or 
bill of the debtor given for a pre-existing 
debt is prima facie evidence of pay- 
ment 987, 1028 

Such presumption may be rebutted by 
circumstances showing that such was not 
the intention of the parties 987, 1028 

The taking of negotiabre notes from the 
debtor held no extinguishment of a mort- 
gage which had been given to one partner 
to secure a debt diie the firm 857 

Where notes of a third person are taken 
from a debtor upon an agreement that they 
shall be considered in payment, if collect- 
able, the creditor is bound to use ordinary 
means and diligence to collect them 913 

An indorsement on an account of "Rec'd 
payment," after accepting the negotiable 
fiote of one of two debtors, held prjma facie 
evidence of payment, ., 1041 

The court may apply payments to items 
not liens, if there has been no special ap- 
plication by the parties 702 

Money in controversy, held by a nominal 
party solely as trustee for another person 
not a party to the record, may be ordered 
to. be paid into court at the instance of the 
party in interest. 492 

Where the holder of money, being an of- 
ficer of the government, had ceased to be 
such during the pendency of the suit, the 
court should order the money to be paid 
into court 492 

PILOTS. 

The territory of Washington has power 
to pass pilot laws. Such power is recog- 
nized as concurrent in the states by Act 
Aug. 7. .1794. , 1068 

Act Aug. 30j 1852, providing for the em- 
ployment of pilots on vessels projielled in 
whole or in part by steam^ engaged in car- 
rying passengers on any of the bays, lakes, 
or other navigable waters of the United 
States, so far as it goes, supersedes all 
state laws regulating the employment of 
pilots on such vessels. .1065 

In ease of conflict the presumption is that 
congress intended to g.brogate state laws 
on the subject 1068 

A warrant to act as pilol^ .appearing on 
its face to have been regularly issued, 
cannot be questioned collaterally, and jus- 
tifies the master of the ship in dealing 
with the holder as a lawfully constituted 
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pilot 

State pilot laws have sufficient effect be- 
yond the state boundaries to fix the com- 
pensation of pilots 16 

An offer to take on board a pilot tender- 
ing services, accompanied with refusal to 
pav off-shore pilotage, is a refusal to take 
the pilots within the meaning of the New 
York statute, though another pilot is sub- 
sequently taken and in-shore pilotage paid.. IG 

PliEADIK"© AT LAW. 

The writing sued upon must be set forth 
in the pleading according to its tenor or 
legal effect. A writing merely referred to 
and annexed as an exhibit will be stricken 
out on motion as impertinent and irrele- 
vant 628 
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Where a contract contains various sub- 
stantive and independent stipulations, and 
there is a breach of more than one of such 
stipulations, there arise distinct causes of 
actiQD which should be pleaded separately. 628 

An allegation that the defendant failed 
to furnish transportation to laborers fur- 
nished the defendant by plaintiff, to his 
damage so many dollars, is not uncertam, 
but only nominal damage can be recover- 
ed under it 628 

A plea which amounts to the general is- 
sue, or does not answer the whole charge ^ 
or count, is bad 114o 

To a plea of the statute of limitations 
interposed by an administrator at the 
trial term plaintifE can nftike only one repli- 
cation ; 601 

A demurrer taken "to the complamt" 
must be overruled if either count there- 
in is good • . .1249 

The plaintiff is. bound to give oyer of his 
letters of administration whenever demand- 
ed, before the expiration of the rule to 
plead 327 

After oyer prayed and demurrer by the 
defendant, the plaintiff is not bound to 
give oyer at a subsequent term. ......... 602 

A defense which has been stricken out of 
the case may be given in evidence as an 
admission '• "iTTS 

The court will not give leave tp amend a 
demurrer unless it goes to the merits of the 
case 602 

PLEADING EST ADMTRALTY. 

A decree may be made against a defend- 
ant named in the body of the libel though 
he is not named in the prayer for relief. . 29 

In a libel for seaman's wages, the allega- 
tions of the hiring, voyage, etc., must be 
drawn accurately and with reasonable ■ 
certainty 825 

Where migconduct is relied on to defeat 
the claim of wages, it should be stated 
with reasonable certainty as to time, place, 
circumstances, and degree 82o 

Where inconsistent allegations in the an- 
swer are not excepted to, the one most 
strongly against claimants will be taken 
to be the one really made o3o 

The court will permit amendment in- 
stanter in respect to defects of form first 
objected to at the hearing. It may also in 
its discretion permit amendments to the 
merits at any time before final decree.. .. 29 

PliEADIJfG IN EaxriTY. 

A bill in equity, although it charge a fel- 
ony, may be sustained by proof; but the 
defendant is not boimd to make a discov- 
ery thereof 532 

It is no objection to a, bill filed to set 
aside an assignment of a mortgage given 
in payment of a debt, and to recover a 
debt, that it does not contain an offer to 
reassign the mortgage 976 

A general answer is sufficient for gen- 
eral allegations. Defendant will be re- 
quired to answer specifically only specific 
interrogatories .1255 

A responsive answer containing a posi- 
tive denial cannot be overcome by the un- 
corroborated testimony of a single witness..ll53 

Satisfactory proof may be made by cir- 
cumstances alone, or partly by circum- 
stances and partly by direct testimony, or 
entirely by tbe latter 1153 

A plea is not good as to matter apparent 
on the face of the bill, where the objection 
is available by demurrer 469 

Exceptions to an answer for insufficiency 
may be filed after exceptions for imperti- 
nence • • .1303 
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Where want of jurisdiction appears upon 
the face of the bill, the objection should be 
taken by demurrer '^^ 

An objection to a bill descnbmg com- 
plainant as an assignee, that he is not le- 
gally such assignee, must be taken by plea, 
not by demurrer '-.Vl 

A demurrer for want of eqmty will not 
lie where the bill is sufficient in substance, 
but for some techBdcal reason (as ttie lapse 
of time or want of jurisdiction) the reliet 
sought is not attainable by the suit. - ... . . i'^ 

A demurrer -for want of facts constitut- 
ing a cause of action is unknown to chan- 
cery practice, and is, at most, a general 
demurrer for want of equity ........ J.(* 

Where a defendant in equi^ has Med 
several pleas without leave of tiie court, he 
will be put to his election as to which he 
will stand upon •. • ^""^ 

Leave to file an amended answer present- 
ing only cumulative evidence will not be 
granted after a jury trial has been had on 
an issue made on the bill and answer. ... ibi 

PRACTICE AT LAW. 

If the writ is against two defendants and 
one only is taken, the cause is discontinued, 
unless aUas capias is issued against the 
other and continued by plunes, etc, until 
tne trial term • • • • • * • -.• : • •,* • • * * •^'*' 

The plaintiff is not obliged to jom m de- 
murrer to the evidence unless the demuxr-er 
expressly admits every fact which the jury 
might reasonably infer from ^e testimony. 
But if demurrer be joined, the court wiu 
infer what the jury might infer... ..liS44 

Bad pleas filed by a party given leave to 
amend may be stricken out on motion. . . .114& 

A judgment in ejectment by default for 
want of a plea, without a rule to plead, and 
thus putting defendant in default, is u:reg- 
ular- ^^* 

PEACTIOEIN ADMIBAXTY. 

A'libelant has the right, at any .stage of 
the cause, voluntarily to discontinue the . 

same on payment of costs olo 

A vessel, discharged from arrest upon 
giving bond or stipulation, returns to her 
owner forever discharged from the lien 
which was the foundation of the proceed- 
ings against her, and the court has no pow- 
er to order her rearrest *,* V * 

In proceeding in rem, upon a bond for 
the appraised value given jointly and sever^ 
ally, if one of the obligors dies, the court 
will proceed against the survivors, or, at 
the option of the plaintiffs, against the rep- 
resentative of the deceased also o7«s 

An agreement for a reference before an- 
swer filed suspends the necessity of answer. 
If the reference is set aside, claimant may 
answer without terms 268 

It is in the discretion of an admiralty 
court to stay proceedings under a libel un- 
til libelant, being out of the jurisdiction, 
shall enter appearance to a cross libel 205 

On a libel against a cargo for freight and 
demurrage, where it is in the hands of a 
purchaser without notice, freed from the 
lien, and the consignee appears and admits 
tiie claim, the court will turn the proceed- 
ings into an action in personam 700 

On a libel by a bottomry holder, where 
both the mortgagee and owner appear and 
claim the proceeds, the court may decree 
distribution between the daimants, or re- 
quire them to formally litigate their claims. 1073 

In such proceeding the owner may set up 
in defense to the claim of the mortgagee 
that the mortgage is void for usury 1073i 
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Where a factor having a lien and a per- 
son claiming a derivative title under the 
owner contest the right to the proceeds, the 
court will decide upon the equities of all 
concerned , 969 

Where the amount involved in an admi- 
ralty suit is not sufficient to permit a re- 
view by the supreme court of the judgment 
of the circuit court, a general finding of 
facts and law by the latter court is suffi- 
cient, under Act Feb. 16, 1875 724 

Findings of a commissioner on the mer- 
its, when his authority is limited by the 
order of reference to matters of fact and 
evidence, cannot be brought up by excep- 
tions to his report. The remedy is a mo- 
tion to reject the report or for a rehearing 
on the merits 81 

A rehearing in admiralty cannot be had 
after the end of the term 52 

A petition for review, filed after the term 
at which the decree was rendered, and aft- 
er it had been executed, will be entertain- 
ed by the court, when actual fraud is char- 
ged, and the libelant is without fault, and 
would otherwise be without remedy. ..... 391 

The court will not, on mere motion at a 
subsequent term, set aside a decree made 
at the hearing 804 

Quaere: whether a libel of review in the 
nature of a bill of review in equity will lie 
in admirally 52 

Sales in admiralty must be confirmed by 
the court before the purchaser takes the 
property 76 

The court will not, upon a summary ap- 
plication of a claimant, inquire into dam- 
ages caused him by an unfounded arrest 
of his ship 815 

Nor will it assume power to coerce parties 
into issues not raised in the pleadings filed 
in the cause 815 

PRACTICE TN EQUITY. 

A party takes no notice of the filing of a 
plea or demurrer unless notice thereof is 
entered in the order book, as required by 
equity rule 4 42 

The petition for leave to file a supple- 
mental bill need not embrace the averments 
intended to be inserted therein; but it 
must show the ground upon which tJie re- 
lief is asked ^ 1203 

All that the court inquires into, on such 
a petition, is to see whether probable cause 
exists for granting the leave, an-d whether 
the petition states facts or circumstances 
wliich, if properly pleaded, would sustain a 
supplemental bill , 1203 

Leave to file a supplemental bill making 
a new party and containing new matter 
against the original party granted, on pe- 
tition alleging that such new party had be- 
come interested in the subject-matter since 
filing the original bill 1203 

PRINCIPAL ANH AGENT. 

See, also, "Factors and Brokers." 

An agreement by a manufacturer to pay 
the consul general for a foreign govern- 
ment a commission upon all orders for 
goods placed with the promisor by tie pur- 
chasing agent of the government is void as 
against public policy. 863 

PRIZE. 

Property seized by an armed vessel of the 
United States empowered to make prizes 
while afloat in an enemy port, on board of 
an enemy vessel, is lawful prize under the 
law of nations , 723 
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A resident of South Carolina, after she 
proclaimed her independence and hostile 
measures were taken- by the general gov- 
ernment to restore its authority, cannot 
claim restitution of a vessel captured as 
prize of war during such hostilities 1187 

But where the voyage was begun before 
hostilities were commenced, mariners not 
hostile are entitled to wages out of the pro- 
ceeds 1197 

Vessel owned by residents of states in re- 
bellion, though loyal citizens, condemned as 
enemy property 346, 347 

Enemy property captured by a public ves- 
sel in an enemy porl^ although, when seiz- 
ed, stored in a warehouse on land, near the 
water, Md, under tlfe facts in this case, 
to be lawful prize 723 

It is immaterial by whom the vessel was 
seized if she was subject to capture and 
condemnation for being engaged in an un- 
lawful trade 910 

The federal district court may enforce the 
decrees of the court of appeals tmder the 
articles of confederation, in prize causes, 
against the proceeds of prizes condemned in 
that court 680^ 

Vessel condemned as enemy property, 
having been appraised hy a naval survey, 
and appropriated, at that valuation, to the 
use of the United States at the place of 
capture. Appraised value ordered to be 
distributed 867 

Vessel ostensibly bound to Port Royal, 
then in the possession of the United States 
forces, condemned for an attempt to break 
the blockade of other ports. 526 

Vessel captured with contraband cargo 
near enemy's coast, and 150 miles off her 
course as designated on her papers, con- 
demned 505 

Vessel and cargo condemned as enemy 
property 49, 649 

Vessel and cargo condemned for an at- 
tempt to violate the blockade 

225, 910, 912, 1298, 1299 

Vessel and cargo condemned as enemy 
property, and for a violation of the block- 
ade 573 

PUBUC IiAWDS. 

See, also, "Grants." 

The Connecticut Beserve, ceded to the 
United States after the adoption of the or- 
dinance of 1787, is subject thereto equally 
as other parts of the territory nortiiwest of 
the Ohio river 1026 

In the absence of proof that the title to 
land in California is obtained directly from 
the government, the legal presumption is 
that the titie is in the United States 1331 

The general rfft of 500,000 acres to Cal- 
ifornia by Act Sept, 4, 1841, became a par- 
ticular gift of specific lands, on the loca- 
tion by the state of lands subject thereto, 
vesting a titie in the state from the date 
of such location 1331 

QUIETIKG TITLE ~ REMOVAL 
OF CLOUD. 

The federal courts have jurisdiction of a 
proceeding under a state statute for the 
confirmation of sales of land by sheriffs and 
other public officers whose object is to quiet 
titie to lands 916 

RAILROAD COMPAIHBS. 

See, also, "Carriers"; "Corporations"; "Manda- 
mus." 

The constitutional provision that char- 
ters of railroad companies "may be altered 
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or renealed by the legislature at any time 
after their passage" becomes a part of ev- 
ery subsequent charter and all contracts 
made by the companies 404. 

A railroad charter which requires the as- 
Bent of city authorities to the construction 
of the road within the city, and authorizes 
them to regulate the time and manner of 
using the same, enables the railroad com- 
pany to agree tiiat the city authorities shall 
retain the right to regulate the kind of pow- 
er used in moving the cars 1-^ 

Where patents under a land grant were 
to be issued pro tanto on the completion of 
everr 20 consecutive miles of road, and to 
be subject to the disposal of the company 
for construction purposes, Jidd that the 
company had a comi^lete title tmder the 
patents, and not one in trust •_ • . 413 

A statute authorizing a city to subscribe 
to railroad stoeu "as folly as any individ- 
ual" gives no authority to issue bonds iii 
pavment of a subscription 594 

County bonds issued to a consolidated 
company, upon a subscription to one of the 
roads previous to the consolidation, are il- 
legal and invalid, though issued to the orig- 
inal company and its charter permits con- 
Bolidation • • • • 484 

The fact that the bonds recite that they 
are issued in pursuance of law will not af- 
fect the case 484 

A bona fide purchaser of county railway 
aid bonds which recite that they are issued 
under an order of the proper court, pur- 
suant to legislative authority^ is not af- 
fected with constructive notice of facts re- 
cited in such order contrary to the recitals 
of the bonds - .• • 227 

Under a statute providing that certifi- 
cates or bonds issued for stock subscrip- 
tions shall be transferable only on the books 
of the city, interest coupons attached to the 
bonds are not transferable in any other 
manner ; • °°4 

"Where a statute gives autionty to make 
bonds transferable as shall be directed by 
the city, the issuance of bonds raises a 
presumption that their form was duly au- 
thorized • ^^4 

Real Property. 

See "Deed": "Ejectment^'; "Estates"; 
"Grants'; "Public Lands." 

BECEIVERS. 

The peril of a fund in litigation is cause 
for the interference of the court to secure 
and protect it by the appointment of a re- 
ceiver 1206 

Reference. 

See "Arbitration and Award." 

IIBLEASB AND DISCHARGE. 

The release of one of two or more joint 
or joint and several debtors does not op- 
erate as a release of all of them, where it 
only extends to the individual liability of 
the party released to the creditors, and does 
not affect his liability to his joint debtors 
for contribution or otiierwise 1090 

REMOyAIi OF OAXrSES. 

'Riglit of removal. 

A defendant, though a citizen of the state 
where the suit is brought, may remove the 
case from the state to the federal court. 
(Act March 3, 1875) 876 
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An action by the collector of internal 
revenue against the deputy collector on Ms 
official bond may be removed from the 
state court into the federal court, under 
Act March 3, 1875 829 

Code Va. §§ 19-36, requiring foreign in- 
surance companies doing business in the 
state to keep an agent there to receive serv- 
ice of legal process, does not prevent such 
company removing a cause to the federal 
court • 922 

Where an appeal from an appraisement 
of private lands taken by an incorporated 
company under the right of eminent do^ 
main assumes the shape of a suit docketed 
and pending as an action at law for the 
trial of the question of the value of the 
land, it is a suit of such a nature as may 
be removed 1328 

On a bill of foreclosure filed by a bond- 
holder of a railroad company, the cause 
may be removed on petition of the com- 
pany, its officers, and the mortgage trus- 
tees, without joining the codefendants 876 

The existence of judgment creditors and 
the fact that one of them has filed a cross 
bill, does not affect the right of removal. . 876 

Seizure of res by a state court does not 
affect the case, for that is necessarily trans- 
ferred with, the case 876 

'Collateral issues connected with the res 
in the state court do not destroy the right 
of removal, provided the parties are within 
the statute 876 

The right of removal must be determined 
on the case made by the complaint, unaided 
by the answers; hence disclaimer by de- 
fendants who are residents of the same 
state with plaintiff will not enable a non- 
resident defendant to remove. 87 

Disclaimer by defendants residing in the 
same state with plaintiff will not enable a 
nonresident defendant to remove on the 
ground of local prejudice; for all the de- - 
fendants must be nonresidents and must 
join in the petition 87 

Subdivisions 2 and 3. Rev. St, § 639, 
relating to prejudice and local influence, 
are not repealed by implication by the act 
of 1875 87 

Time for removal. 

Under the Code of Iowa, equity suits are 
not triable at the appearance term, and 
such suits may be removed to the federal 
circuit court at the second term. (Act 
March 3, 1875, § 3.) 1024 

Under that Code, the same rule as to 
the time of removal applies to suits to fore- ' 
dose mortgages, — at least when there is no 
rule of court requiring such suits to be tried 
at the appearance term 1024 

Proceeding's to olitaiii. 

The joinder of codefendants in the peti- 
tion is not necessary where the controversy 
is wholly between petitioner and complain- < 
ant 876 

It is not necessary that the petition for 
removal be verified by affidavit 876 

The petition and bond may be filed in the 
state court during vacation, and may be 
sufficient though there was no action upon 
tiiem 876 

When -Qie petition and bond are filed in 
the state court during vacation, the juris- 
diction of that court ceases; it does not re- 
main until the court can act upon them in 
term time; and it is not for the state court 
to decide whether a proper case is made. . 876 

It is not essential tiiat the record be cer- 
tified by the judge of the state court; the 
attestation of the clerk under the seal of 
the court is sufficient 876 

Irregularities in the removal do not vi- 
tiate it, nor authorize the federal court to 
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remand or dismiss it. If it has jurisdiction, 
it should retain it 876 

£Sect of removal: Subsequent proceed- 
ings. 

An injunction issued hy a state court is 
dissolved by the removal of the cause into 
the federal court 392 

No attachment of property in a state 
court will hold the same after removal, 
where the attachment was not the original 
process in the suit, but, pursuant to a state 
statute, was issued after summons, as a 
separate process. (Act Sept. 24, 1789.)... 69 

A cause to which a state is a party will 
be remanded, as being beyond the jurisdic- 
tion of the federal court 82 



REPIiEVIKr. 

Replevin of property distrained for taxes 
in Washington, D. 833 

An action of replevin discontinued at a 
previous term will not be reinstated 180 

EipariaiL lUghtSo 

See "Navigable "Waters." 

BALE. 

It seems that, by the law of Massachu- 
setts, a purchase of goods with an intent 
not to pay for them is voidable by the 
seller, and so is a sale made upon the faith 
of any willful misrepresentation 1119 

A seller of imported froods on long credit 
who takes notes for the price, delivering 
the shipping papers to the buyer, who 
warehouses them in his own name, has no 
right of stoppage 1119 

Where such buyer sells to another, giving 
pTi order on the warehouseman which is 
duly accepted by him, he has no lien or 
rigut over them 1119 

If the seller states under seal that he has 
bargained, sold, and delivered the property 
to the purchaser, he is estopped to deny the 
delivery, and the instrument is evidence of 
proper^ in the purchaser 27 

A customer ordering goods of a manu- 
factjirer, knowing the latter's usage in re- 
spect to filling orders in turn, as received, 
cannot maintain suit for breadi of con- 
tract, unless he establishes some right su- 
perior to that arising under the usage. ... 71 

A seller who accepts a note or bill in 
satisfaction of the debt cannot sue on the 
original cause of action, if there was no 
fraud or unfairness in the transaction 1176 

A seller who takes negotiable paper from 
the buyer, without any agreement that it 
shall be received in paymeni^ may sue on 
the original cause of action if he is in a 
position to return the paper «... .1176 

SAUVAGE. 

Juris diction. 

A court of admiralty will entertain a suit 
for salvage as to pr'operty within its juris- 
diction, where the only question is as to the 
rate of reward,- though all the parties are 
foreigners 703 

S'islit to salvage compensation. 

An anchor lost in a harbor Jield not der- 
elict as to a wrecker who went in search 
thereof with knowledge that the owner 
would take means to recover it 698 

Services of tug in picking up canal boat 
which had broken from a tow in New York 
harbor in heavy weather, held entitled to 
salvage remuneration 736 
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A fireman who, at some risk, jumped on 
board the canal boat to make a line fast, 
should receive a share equal to that of the 
master of the tug 736- 

The towing to a safer- place of a dismast- 
ed and rudderless bark, without an anchor, 
and transmitting information to the own- 
ers, Jield a salvage service 321 

The rescuing of a vessel from pirates is a 
salvage service 1271. 

The cutting of an anchored vessel's cable 
to avoid collision with an abandoned ves- 
sel drifting in a field of ice Jield a salvage 
service, rendering the latter liable to the ex- 
tent of paying for the anchor and cable lost*2l4- 

Soon after the crew of a vessel were 
abandoned by the master near the home 
port, the vessel was stranded, and the crew 
got her off with considerable difficulty and 
danger. Held, that they were not salvors. 651 

The keeper of a lighthouse is under no 
obligation to render salvage services gratu- 
itously ; 908- 

A person whose oxen are used in a sal- 
vage service does not thereby become a 
salvor 90S- 

Contracts for salvage services. 

Contract to pay $10,000 for getting out 
cargo and raising hull of vessel scuttled to 
extinguish a fire, worth $28,000, Jield rea- 
sonable 893. 

Forfeiture of salvage. 

Embezzlement by salvors works an ab- 
solute forfeiture of all salvage; but embez- 
zlement by other parties does not forfeit 
the right of innocent salvors 21^ 

Salvors are bound to take reasonable 
care to prevent plundering by others. 
Slight negligence in this respect may dimin- 
ish the award, and gross negligence works 
an entire forfeiture.. 214 

Refusal of salvors to interrupt their work 
of saving cargo to save an anchor and 
chain and rigging at the request of the 
master Jield not misconduct 38T 

Salvage on cotton saved fi:om a burnt 
and stranded vessel Jield should not be re- 
duced for neglect of salvors to remove 46 
bales undiscovered, where such bales were 

subsequently saved by others 38T 

Amount. 

„3^ allowed a tiig on a total value of 

§1,600 for picking up canal boat which 

had broken from tow in New York harbor 

in heavy weather 735, 

§400 held a reasonable compensation for 
towing a vessel with cargo of cotton on 
fire, aground in a harbor, to a suitable 
place to scuttle her 893- 

$2,000 awarded a vessel worth $20,000 
for two hours' towing of a disabled steam- 
er worth $60,000 where a tug sent for was 
met on the way, and the weather was fair 94& 

$3,300 awarded schooner, valued, with 
cargo, at $8,500, for 24 hours' towage serv- 
ices rendered a disabled bark worth, with 
cargo, $70,000 32I 

$6,000 awarded an Atlantic liner worth, 
with cargo, $800,000, for towing into New 
York harbor vessel worth, with cargo, $85,- 
000, found 90 miles from Sandy Hook in 
disabled condition 56I 

$16,000 awarded in the case of cargo, 
valued at $700,000, of a disabled vessel 
towed to port 730 miles by another ves- 
sel belonging to the same owners S50 

From 20 to 50 per cent, allowed on differ- 
ent parts of cargo of cotton saved from 
burnt and stranded vessel 387 

45 per cent, allowed on net proceeds of 
cargo valued at $5,500 saved by wreckers 

333, 434 

Two-fifths of net proceeds of vessel and 
cargo allowed for rescuing it from Malay 
pirates , 1271 
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JElomedies for recovery. ^^S® 

Under the 19tli admiralty rule a proceed- 
ing in rem cannot be joined with a, pro- 
ceeding in personam for salvage of the 

same goods • , .••••: ^^^ 

Retention of possession by salvors is not 
necessary to their lien. ^^^ 

App ortioiuiieiit. 

All the property saved comes into one 
general fund, though salvage services were 
performed by different persons at different 
times in saving different kinds of property 90S 

Right to property or proceeds. 

The surplus proceeds after paying sal- 
vage awards will be retained a reasonable 
time to permit owners or underwriters to 
file claims ;••;*••• v * 

The proceeds will be withheld from the 
master where he has been guilty of fraud, 
embezzlement, or reckless conduct 

Circumstances surrounding disappear- 
ance of bos containing ?10,000 in gpld held 
not sufficient to justify withholding pro- 
ceeda from master 333 



- 893 



,. 333 



Page 

The vessel is liable for the hospital ex- 
penses and wages of a seaman injured in 
discharge of his duty, who leaves the ship 
for its convenience and on the judgment of 

its officers ^^^ 

Conduct of master or mate in, respect to 

seamen. 

The mate is entitled to command in the 
absence of the master, and if a seaman be 
wrongfully dismissed by him the owners 
are liable therefor, as the act of their agent 82o 

Master held not answerable in damages 
for punishing a disobedient seaman who 
refused to do duty lOio 

Wages— Kiglit to. 

The role that freight is the mother of 
wages does not apply to. a fishing or seahng __ 



SEAMEN. 

Fisheries"; 



"Mari- 



voyage 
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See, also," "Admiralty"; 
time Liens." 

T3ie contract of sMpment. ^ ^ 

A mariner may show that the shipping 
articles do not truly describe the voyage 
for which he contracted, and may recover 
accordingly ,....■..._.. 993 

A mariner may recover the value of priv- 
ileges granted him supplementary to the 
ship's articles 1121 

Where two distinct contracts, for service 
on two distinct voyages, are made at the 
same time, and one only is reduced to writ- 
ing, the other may be proved by parol 993 

A contract for a voyage to different ports 
in the Pacific and back to the United 
States, or for a period of 18 months, is not 
fulfilled on the ship's part by lapse of the 
term, where tiie seaman is left abroad in 
a hospital, without means or opportunity 
to return 29 

Under what circumstances a dismissal 
of a seaman from duty may be justifiable 825 

An attempt by a seaman to commit rape 
upon a female passenger in a foreign port, 
and her refusal to remain on board unless 
he is discharged, justify his immediate dis- 
missal 236 

Discharge of a seaman in a foreign port 
without his consent or the approval of 
the American consul places on the master 
the burden of showing just and sufficient 
reasons ,. 236 

The master cannot justify the discharge 
of a seaman in a foreign port on the ground 
that he was a dangerous man, except by 
showing that the danger of bringing him 
back would be such as might easily affect 
a mind of ordinary firmness 250 

A fireman on board a steamer is a sea- 
man •• • 339 



230 



A seaman falling sick during the voyage 
is entitled to be cured at the vessel's ex- 
pense • • 

A seaman injured while in the service or 
the ship is entitled to medical treatment 
at the expense of the ship 339 

The right of a seaman to be maintained 
and cured, at the ship's expense, of a disa- 
bility incurred in her service, continues no 
longer than his right to wages under his 
contract • •••• 29 

Before the owner can claim that the ves- 
sel is exempt from charges for medical 
advice and attendance xmder the act of 
July* 20, 1790, he must show that a medi- 
cine chest was provided 250 



When a voyage is broken np or lost by 
the act or fault of the master or owner, 
the seamen are nevertheless entitled to 
their wages for the full voyage or the time 
which it would probably require to com- 
plete it vvV'i*--! ^ 

Where a ship was abandoned and set 
fire to at sea by order of the master, held, 
that the crew were not entitled to any 
wages, though the ship was insured and 
certain articles were saved 

Seamen in a fishing adventure are enti- 
tied to compensation for the neglect of the 
master in procuring salt resulting m 
breaking up the voyage before the close of 
the season . ." • ........ 

Where a ship is sold abroad and employ- 
ed for a new voyage, breaking up the old 
one, a seaman previously left in 'hospital 
at another port is not bound to rejoin her, 
but is entitled to actual damages for breach 
of the shipping contract » .*•,•:• 

If a sick seaman is sent to a hospital in 
a foreign port, and the ship leaves without 
his rejoining her, he is not absent without 
leave so. as to stop his wages - 

A seaman discharged abroad without 
suffitdent cause is entitied to wages to the 
termination of the voyage • • . • 

W'aere an American seaman is dischar- 
ged by the master in a foreign port, he 
may recover, in a libel for wages, tiie three 
months' advance authorized by Act 1803, 
c. &t, if the same be not paid to the consul 
abroad, to be distributed according to the 
act 

The onus proband! is on the master to 
show that the advance was paid 

It is no objection to the recovery of the 
three montiis* advance that the name of 
the seaman is omitted as an American citi- 
zen in the list of the crew, certified from 
the collector's office, under Act 1796, c. 36, 
§ 4, if he is named as an American citizen 
on the master's list of the crew 82o 

o 
—^— Hemedies for recovery. 

Persons shipping as sealers on board a 
vessel engaged in- the sealing business are 
mariners, and have a lien for wages 558 

ATI assignment by a mariner of his 
wages confers upon his assignee no right to 
maintain a suit in rem against the vessel 
for the recovery of the wages assigned 1290 

It seems that there is no lien for services 
of one emplbyed for general duties on a 
vessel engaged in carrying and laying stone 
in Quincy river and Massachusetts Bay.. . 95s 

Vessel employed in carrying and laying 
stone in Quincy river and Massachusetts 
Bay, chartered by the master with the 
knowledge of a person employed thereon 
for general duties, hdd not liable to him 
for wages, especially after a delay of three 
years and change of ownership. 9o3 

A foreign seaman who had shipped to 
this countey and was offered passage home 
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cannot sn© here for wages, where the mas- 
ter had given securily for Ms return- .... 

Where shippmg articles are not produced 
on dne notice, libelant's statement of their 
contents is nrima facie evidence thereof. . 

But a call for the articles at the time of 
trial is not a sufficient requirement, unless 
it be made to appear they are then in pres- 
ence of the court, or directly within the 
control of the master or owner. 

A request for the production of the ship- 
ping articles, made in the libel, held not 
sufficient notice under the circumstances. . . 

The claimants, on proving a reasonable 
excuse for not producing the shipping arti- 
cles on trial, may contradict by parol evi- 
dence the statement of their contents by 
the mariner 

The rule allowing seamen to libel with- 
out giving security must be modified in 
eases where they have been paid oflE before 
a shipping commission 280 

— ^ Dednotions: EactiugnisIiiaeiLt, etc. 

A deduction of wages not allowed, where 
seamen failed to stay by a fishing vessel 
until she was unloaded and cleaned, though 
sueh. was the local usage, where the sea- 
men were not asked to stay by the vessel. . 651 

A master punishing the misconduct of a 
seaman by imprisonment cannot deduct 
from his wages the prison expenses 250 

A refusal to do duty, at a moment of 
high^ excitement from punishment inflict- 
ed, if not followed by obstinate persever- 
ance, is not a forfeiture of wages 825 

Permitting the first mate who had as- 
saulted the inaster to continue in office for 
a few days until a convenient place was 
reached to disrate him is not a condonation 652 

"Where the owners have not been injured 
by misconduct of a seaman, and he has 
been sufficientiy punished therefor hy im- 
prisonment, a deduction will not be made. . 

Cook Jield not guilty of embezzlement in 
selling the ship's slush, the evidence show- 
ing an agreement with the master for such 
privilege 112J 

Sufficiency of evidence to convict a sea- 
man of desertion carrying a forfeiture of 
wages 868 

If the log book states a desertion, it may 
be repelled by proof of the falsity of the 
entry, or its being made by mistake 825 

Habitual drunkenness, if it goes to estab- 
lish general incapacity to perform duty, is 
a ground of forfeiture of wages; other- 
wise it goes only to diminish compensation 
for the voyage. 825 

The crew are not authorized to jettison 
any part of the cargo without the mas- 
ter's order 250 



BET-OFF XnD COinKrTER- 
CLAIM. 

A joint and several note in the hands of 
an assignee may be set off in an action by 
one of the makers 1291 

The demands of plaintiff and defendant 
must be specific and mutual, and there 
must exist a simultaneous right of action 
at the institution of suit, to enable one to 
set off against the other 1291 
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The penalty of ^500 for not depositing 
the ship's register with the consul on ar- 
rival in a foreign port (Act 1803, c. 62, § 
2), must be sued for within two years 
(Act 1790, c. 36, §31) .....1259 

An action of debt in the name of the 
consul is the proper remedy 1259 

Any voluntary arrival in a foreign port 
m the course of the voyage, although for 
advices only, is within the act 1259 

A vessel licensed for the fisheries, which 
brings merchandise from a foreign port 
with the knowledge or consent of her of- 
ficers, is engaged in other trade, and is lia- 
ble to forfeiture under Act Feb. 18, 1793, 
§ 32 .. 526 

A single act of unlawful trading will 
work a forfeiture, though the vessel con- 
tmue her licensed business 526 

A seizure must be alleged in order to 
give the court jurisdiction 571 

A steam tug employed in towing rafts 
and lumber on a river exclusively within 
the state is not a common carrier, nor lia- 
ble to seizure for not having been in- 
spected , 571 

The passenger act of March 3, 1855, 
construed in a charge to a grand jury 1283 

Title to vessel. 

An agent or broker who purchases a ves- 
sel, taking a bill of sale in his own name 
to secure repayment of money advanced 
by him to pay the price and interest and 
commissions, is a mortgagee, not the own- 
er, of the vessel • 1073 

A sale of a steamboat witi all appur- 
tenances includes a new ash pan previous- 
ly purchased and delivered to the vendor, 
but not yet placed on board 37 

The execution of valid and legal papers 
conveying titie to a vessel is prima facie 
evidence of a consideration. 230 

Under a contract for the sale of a vessel, 
where the titie is to pass upon the perform- 
ance of a condition at a future day, the 
vendee to have possession in the mean- 
time, the vendor is entitied to possession, 
where the condition is not performed.... 817 

In a suit for possession of a vessel it is 
not necessary to go into all the equities, 
but only to ascertain the legal titie 817 

Possession taken by a joint and equal 
owner of a vessel while she was improp- 
erly left by the other owner without an 
attendant will not be interfered with by 
the court 523 

Admiralty has power to decree a sale, in 
case of a dispute between owners of equal 
moieties, as to the employment of the ves- 
sel ....... .. 524 

Admiralty has no power to decree a sale 
at the instance of minority owners, except, 
perhaps, as the result of the failure of the 
owners of the majority interest to give se- 
curity for the safe return of the vessel, . . 524 

Admiralty cannot require majori^ own- 
ers to give a bond to the minority owners 
to cover indebtedness of the vessel to them, 
or to indemnify them against loss in her 
future employment 524 

One part owner of a vessel has not a lien 
on the share of another part owner for a 
balance which may be due to him 1339 
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Bee, also, "Admiralty"; "Affreightment"; 
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Liens"; "Pilots"; "Salvage"; "Seamen"; 
"Towage"; "Wharves." 



The master. 

The master and co-owner of a whaling 
ship who has contracted for a cruise of 
four seasons at a certain lay, and is wrong- 
fully deprived of his command at tiie end 
of three seasons, may have an action 
against his co-owners for damages for his 
removal 1269 

The measure of damages in such a case 
is the probable value of his lay for the 
unemployed season 1269 
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A clause of the shipping a^.*^*=H®;,P^«Jl^^" 
itinff the bringing on board ship of disUiiea 
spirits is not broken by carrying Madeira 
wine on freight. ---J^^^ 

Every contract of the master withm the 
scope of his authority as master, by tne 
general maritime law, binds the vessel, 
and gives the creditor a lien upon it ior 
his security • ••'VV I"^"^ 

The master may sell part of the cargo 
or hypothecate it for necessarj^ repairs, 
though he has money of the shippgs on 
board; otherwise, where he has sufficient 
funds of the vessel owners •.*•••* 

The master is liable for goods earned on 
deck without consent of the owner, and 
lost by dangers of the seas.... V""'-'^^ 

The master of a ship has a hen on -me 
freight for all advances made abroad for 
the ship's use ................. 

Evidence lidd to show no misconduct on 
the master's part sufficient to forfeit 
wages 
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Employment o£ vessel. 

There is no established custom of trade 
between Portland and Boston auftonzing 
the carrying of goods on deck without the 
consent of the owner /* "•'^"^ 

Where a disabled ship, having reached 
a harbor of safety, might have been re- 
paired in a neighboring port, but the mas- 
ter employed a tug to tow her to her desti- 
nation, held, that no part of the towage ex- 
pense was chargeable to cargo. The judg- 
ment of the master was not conclusive on 

cargo owners 

Itialiiliiies of vessels or owners. 

The obligation of the ship in the case 
of a contract for the conveyance of goods 
or persons results directiy from the con- 
tract, and not from the performance, and 
the liability of both vessel and owner at- 
tach at the same time • J^o 

The obligation of the vessel in the case 
of a contract for repairs and supplies does 
not arise until the repairs or supphes are 
furnished, and for a breach of the con- 
tract the vessel is not liable voo 

Damages for a breach of a charter party 
are a lien on the vessel, and where the de- 
mand is satisfied by the mortgagee, who 
takes an assignment of the claim, he may 
claim proceeds in court for repayment. . . .lUTrf 

Both vessel and owners are liable for 
damages resulting from breach of a pas- 
senger's contract ^^^ 

Ijimiting liaTjility. 

The right to proceed for limitation of lia- 
bility cannot be exercised after final hear- 
ing in an action in rem to recover on 
claims in respect to which limitation of 
liability is sought •. • ^^ 

Proceedings to limit liability in respect 
to a collision may be instituted, even, after 
the giving of a stipulation in an action in 
rem for the full value of the vessel, for 
the benefit of all demands arising from the 
collision • • • > •••:•• •' 

On a petition to limit the liability of own- 
ers of a boat set on fire and sunk by a col- 
lision, the value of the boat is arrived at 
by taking the value of the wreck when 
raised, and deducting therefrom the ex- 
penses of raising .^^t), aAU 

The value of repairs subsequentiy made 
and fire insurance moneys received l>y ^ ^ 
owner cannot be added _. . . .4t3b, 44U 

The valuation of the boat in a stipulation 
for value given in suits brought against 
her after she was repaired is immaterial... 4db 

The outfits of a whaler are a part of the 
appurtenances of the ship in estimating 
value ^^^ 



There is no freight pending in a whal- 
ing voyage • • •,: • • 

The injunction granted xn a proceeding 
to limit the liability of a shipowner re- 
straining the prosecution of suits pending 
against the shipowner should not prohibit 
the collection of the taxable costs in such 
suits "%\: V." 

The costs and expenses of the proceeding 
are first to be paid out of the fund. ..-••• 

The petitioner is entitied to a docket fee 
for each creditor who comes in and proves 
his claim. But he has no preference for 
his costs over tiie costs of the creditor. ... 

SLAVERY. 

Action for harboring or concealing fugi- 
tive slaves under Act Feb. 12, 1793. . .6o7, 678 

The master of fugitives from labor may 
arrest them wherever they may be found, 
if he can do so without a breach of the 
peace, and take them back to the state 
from whence they fled o^i^ 

Liiability of master of vessel under Act 
Va. Jan. 25, 1798, for taking slave out of 
state without consent of owner .liuy 

The remedy on a contract for the sale or 
slaves did not survive the abolition of slav- 
ery by the thirteenth amendment to tl^®^^ 
constitution ; • • • • S46 

Evidence held sufficient to Dustafy con- 
demnation of vessel for being engaged in 
the slave trade ^ • 
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STATUTES. 

statutes partiy in conflict with the con- 
stitution will be held void only m part. . . . 4Utf 

An act entitied "An act to tax and regu- 
late" certain named foreign corporations 
cannot contain any provision in relation 
to any other foreign corporation. (Const. 

Or. art. 4, § 20.) .•••:•.•• 

Where the meaning of a statute is plain, 
there is nothing open for construction. It 
is only where the meaning is doubtful that 
the court can indulge conjecture as to the 

legislative intent ••••.-•••; "•'■"' 

Every part of a statute must be viewed 
in connection with the whole to .effect 
harmony and give a sensible and intelli- 
gent effect to each 61b- 

The title of the act may be resorted to to 
explain and show the general purport and 
the inducement which led to its enactment., olo 

It belongs to the judiciary, and not to 
the legislative, power to determine the 
extent and operation of laws after they 
are made, and an attempt by the legisla- 
ture to determine retroactively whether one 
act operated to repeal or suspend a prior 

one is void • .• ^^°' 

A later act which declares that a previ- 
ous act did not repeal by unplication a still 
earlier inconsistent act is ineffectual, as an 

invasion of judicial authority • • 618- 

A later statute repeals an earlier one if 
inconsistent therewith, or if it covers the 
same subject and in general terms repeals 

all other laws within its purview • 6la^ 

In the case of inconsistent acts passed 
on consecutive days, a joint resolution 
passed on the later day directing that the 
earlier act be not published until some 
days later shows the legislative intention 
that the earlier act should not be repealed, 
where publication is necessary to put the 
3,c1^ in fotCG* ♦•••••••♦••••••••****" •••• 

The doctrine that a statute is impliedly 
repealed by a subsequent act revising the 
whole matter of the first does not amly 
when the revisory statute itself prescribes 
its operation upon the previous act. Whep 
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that is done no otter effect can be given 
to the revisory act ., 1331 

The specification in an amendatory act 
of its retroactive effect excludes all un- 
specified cases , 930 

The Revised Statutes must be regarded 
as passed on December 1, 1873, and all 
other acts of the same session of congress 
passed that date are to be treated as sub- 
sequent acts repealing the Revised Stat- 
utes, so far as they are inconsistent there- 
with 783 



TAXATIOIT. 

Right of exemption from taxation of cer- 
tain railroads under Act Dee. 25, 1852, 

§ 12 '. .1226 

Personal property not listed'for taxation* 
as required by law, may be assessed against 
the apparent owner by possession or muni- 
ment of title 342 

The assessment of taxes on a vessel and 
the warrant may be against the vessel by 

name 342 

Under Laws Mo, 1852-53, p. 13, the state 
board of equalization cannot act as an orig- 
inal assessing body and make an assess- 
ment de novo of railroad taxes, but it is 
only authorized to equalize the aggregate 

valuation of the county boards 1347 

An assessment de novo by the state board 
will not vitiate the entire tax, but will 
leave the final valuation as fixed by the 

county boards 1347 

The nature and extent of the jurisdiction 
of equity to restrain the collection of taxes 

considered 1223, 1226 

A party coming into court to restrain 
the collection of taxes must have paid or 
tendered the part admitted to be due. A 
willingness to pay or payment into court 

is not sufficient .1226 

A distinction, on principle and policy, 
suggested between enjoining local or mu- 
nicipal taxes and taxes levied by the state 

for purposes of general revenue 1226 

A mere error of judgment on the part of 
assessing officers as to the valuation of 
property, in the absence of fraud, is not 

subject to judicial revision 1347 

The payment of illegal taxes under pro- 
test to relieve the party from an accumula- 
tion of penalties, which could only be en- 
forced by judicial proceedings, is voluntary, 

and cannot be recovered back 530 

A tax paid under protest, and with notice 
that the person intends to bring a suit to 
test its validity, may be recovered back 

where it is illegal 412 

In a sale of land for taxes, any material 
act which the law requires, or which may 
prejudice the rights of the owner, will be 

fatal to the title of the purchaser. 612 

A payment of the money received on the 
sale into the county treasury instead of the 
state, or the treasury of the county instead 
of the treasury of the township, cannot af- 
fect the title 612 

The purchase by a deputy of the sheriff 
who made the tax sale, where he took no 
part therein, does not render it void. ..... 792 

The purchase by a clerk of the chancery 
court, in whose office the deed must be 

filed, does not render the sale void 792 

Upon a petition to confirm a tax sale, the 
purchaser must show every fact necessary 
to give jurisdiction and authority to the 
officer making the sale, and a strict com- 
pliance with the statute 916 

'J'he purchaser under decree of th& court 
held entitled to redeem from a tax sale. . 695 

Redemption of land sold under Act Miss. 
IMov. 27, 1875, for levee taxes 792 



TOWAGE. fago 

See, also, "Collision"; "Salvage." 

The tug must take proper measures to 
guard against the effect of the tide and the 
pacing of other tugs , 649 

Where a vessel to be towed is known to 
the tug to be a bad steerer, the tug will 
be liable for injuries to other vessels in the 
tow caused thereby . . . . , 800 

A tug which silentiy acquiesces in the 
slackening of a bow line by a tow along- 
side is responsible for resulting damages. . 649 
Tug held liable for grounding of tow in 
Hell Gate, resulting from maneuvers ren- 
dered necessary by failure of the pilot to 
observe m proper time that a schooner pre- 
ceding the tug and tow had lost the wind. . 163 

Towboat held not liable for sinking of ca- 
nal boat in tier of boats towed astern, 
where she was old and weak, and no notice 
of danger was given the towboat 897 

A tow of nine loaded canal boats TieM too 

heavy for a tug on the Chicago river 1059 

^ Injuries to tow held, on the evidence, in- 
cident to the navigation by hawser 1296 

TRADE-MARKS AND TRADE- 
NAMES. 

The essence of the wrong in the infringe- 
ment of a trade-mark consists in the sale 
of the goods of one person as those of an- 
other gyj^ 

Where it did not appear whether* the* pub- 
lic was actually deceived or in danger of 
being deceived, the cause was referred to 

a master to ascertain such fact 871 

,.^5®,"^^* *o a recorded trade-mark is 
limited to Its use in connection with the 
articles particularly described in the filed 
statement 

Plaintiff recorded the word '"'Heliotype" 
as used in connection with a print made by 
a patented process called "Heliotjnpe," 
Meld, that Its use on a print not made by 
su^ process was not an infringement. . .. 
1 / ?oll by search warrant under Act Aug. 
14, 1876 § 7, denied for lack of definiteness 
m the affidavit and proof of the applicant's 
right or titie ggy 



832 



882 



TREATIES. 

ponstruetion of the decision of the com- 
missioners under article 4 of the treaty of 

(jrhent ijrg-j^ 

TRESPASS. 

A person holding goods under a respon- 
dentia bond, with an assignment of the bill 
of lading, may recover damages for their 
unlawful taking in the full value of the 
goods, irrespective of the amount of his 
aebt Q^Q 

Trespass et armis for shooting plaintiff's 
slave will lie without a per quod servitium 
amisit 

In trespass to land, plats are not a part 
of the pleadings, but are evidence merely. 1083 

Plaintiff cannot recover damages for 
erecting a fence and obstructing his win- 
dows, unless he was in possession at the 
time of erecting the fence 694 

Under a plea of not guilty and notice of 
"defense on warrant," defendant may give 
his titie in evidence in justification 1083 

TRIAL. 

See, also, "Appeal"; "Continuance"; "Evi- 
dence"; "Exceptions, Bill of"; "Judgment^*; 
"Jury"; "New Trial"; "Practice"; "Witness." 



98 



INDEX. 



1391 



Page 
Witnesses may "be removed while others 

are examined •**•.• -1^^^ 

If the jury send a written request for in- 
structions to the court, when not in session, 
the court, after notice to the counsel, will 
reply in writing, if it deems it safe and 

proper to do so .• • °'^° 

It is not error to allow the plaintifE to re- 
mit an excess of interest found in the ver- 
dict, and then affirm the verdict, so amend- 
ed 1003 

TROVER AND CONVERSION. 

In trover for slaves plaintifE may recover 
damages beyond the value of the property 
converted 27 

TRXTSTiS^. 

A conveyance by husband and wife of 
the wife*s land in exchange for lands con- 
veyed to the husband raises a resulting 
trust in her favor, in the absence of evi- 
dence that she assented to the conveyance 
to her husband • 221 

The holder of the legal title to land will 
in equity be charged as trustee, where it 
was acquired by fraud or under such cir- 
cumstances as to render it inequitable for 
him to retain it • • 420 

Under a devise "to my executor herein 
named in trust," Jield, that the executor's 
relation to tiie trust estate was the same 
as if he had not been named as executor 
in the will 1263 

A residuary legatee who took real estate 
subject to the payment, in three years after 
testator's death, of a certain sum to an- 
other, in trust for testator's children, lield 
not an express trustee, and the claim was 
barred after 30 years 693 

A power in a trust deed to sell and re- 
invest on the same limitations and trusts 
does not include by implication the power 
to mortgage 1284 

A trustee, unless expressly authorized, 
cannot issue negotiable paper executed in 
his trust character so as to bind the trust 
estate 1284 

A statutory provision giving the court 
power to authorize a trustee to sell or con- 
vey the corpus of the trust estate does not 
confer power to authorize the trustee to 
mortgage it .1284: 

A trustee who fails to execute a direction 
to sell property and invest the proceeds in 
productive funds is liable for interest.... 209 

A receipt given by one just arrived at 
full age for a certain sum as his share of 
an estate under a trust deed is no bar in 
equity to his demanding interest and divi- 
dends due on the fund 209 

Nature and extent of the jurisdiction of 
the courts of probate of Connecticut over 
the administration of testamentary trusts..l263 

A court of equity has jurisdiction over a 
controversy between a cestui que trust and 
his trustee in relation to accounts for serv- 
ices and disbursements in the management 
of the trust 1263 

The settiement by a probate court of the 
accounts of a testamentary trustee must, 
in order to bind the cestui que trust, be 
made upon due previous notice to him of 
the time and place of settiement 1263 

On the death of trustees in a deed of 
trust leaving infant heirs, the court, on ap- 
plication of the owner of the property con- 
veyed in trust, will order the guardian of 
said heirs, duly appointed, to execute a deed 
releasing to the said owner the property 
60 conveyed 819 
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The small island called "Pope's Folly," in 
the Bay of Passamaquoddy, is within the 
jurisdiction of the United States 751 

Quaere: whether, if congress, after au- 
thorizing the construction of a bridge ac- 
cording to certain plans, arbitrarily changes 
the plans while the bridge is in course of 
construction, there is any breach of con- 
tract which will render the United States 
liable for the expenses necessary to make 
the change ..,...,....< 123 

Where congress directed a change in the 
conditions previously prescribed by it for 
the construction of a bridge, and author- 
ized the bridge company to sue the United 
States for the necessary cost and expend- 
itures to be incurred in making the change, 
Jield, that this did not authorize the recov- 
ery of damages for which the bridge com- 
pany became liable to a material man for 
a breach of contract rendered necessary 
by the change • . • . 123 

•USURY. 

The discounting of an indorsed note re- 
ceived in a fair transaction, at a rate ex- 
ceeding the lawful rate of interest, is a usu- 
rious transaction . .^ .*179 

If the interest is, by the agreement, pay- 
able annually, it is not usury to add it to 
the principal' at the end of the year, and 
take a new note for the whole, bearing 
interest 656 

It is not usury for a broker who has ad- 
vanced money to purchase a vessel to 
charge legal interest and commissions. ...1073 

The difference in value of notes of a ■ 
Western bank and those of Eastern banks 
may be covered by a contract^ without 
usury 834 

There is no usury in charging exchange 
on a bill drawn in Indiana payable in New 
York 834 

A purchase of a bill at any discount or 
premium, not done to cover usury, is not 
usurious 834 

It is usury to take 2% per cent, commis- 
sion besides the usual bank discount on a 
draft at 45 days. 183 



VENDOR AND PURCHASER. 

See, also, "Bankruptcs^'; "Deed"; "Frauds, 
Statute of"; "Fraudulent Conveyances"; 
"Grant"; "Sale," 

A deed made in pursuaxice of a recorded 
contract does not relate back so as to cut 
ofE intervening equities and convey the titie 
as of date of contract 718 

A person who takes a conveyance upon 
the assumption that a former mortgage to 
his grantor has been merged in a subse- 
quent recorded conveyance of the fee, does 
so at his peril 766 

The union of the mortgage and the fee in 
the mortgagee does not merge the estates, 
where the mortgagee transfers the mort- 
gage before dealing with" the property, al- 
though the transfer is not recorded. .766, 770 

The failure to observe a statutory re- 
quirement that a transfer of a mortgage 
shall be recorded would not render such 
mortgage void as against one taking an- 
other mortgage 770 

A mortgagee is a bona fide purchaser, 
though the mortgage was given to secure 
a pre-existing debt — 1281 

A purchaser for valuable consideration 
and without notice from one who has ob- 
tained the legal titie to land by fraud will 
be protected 420 
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Knowledge of an adverse claim will pre- 
vent a grantee being a bona fide purchaser, 
though he pays full value and supposes he 
is getting a good title 420 

A Valid mortgage in the hands of a bona 
fide assignee is preferred to a subsequent 
one, although the assignment is not record- 
ed, unless the statute requires such record; 
but, as between bona fide assignees of the 
same mortgage, the assignment first record- 
ed will have priority 766 

When the vendor was not vested with a 
legal title, his vendee cannot be considered 
an innocent purchaser without notice .... 515 

A recorded deed misdescribing the prem- 
ises by transposing the township and range 
numbers, where not applicable to any other 
land in the county, Jiela constructive notice 
to a purchaser 12S1 

VENITB EST ClVIh OASES. 

Where the absence of a venue in one 
<;ount may be supplied by necessary infer- 
ence from the venue in others, the count is 
not bad , 285 



WAH, 

Where property sold during the Civil 
War was to be paid for in Confederate 
notes, the seller cannot sue thereon, nor on 
a note given to secure the payment, though 
it did not specify the currency....,...,. 3(M 

WASTE. 

^ A mortgagee, by obtaining an. injunction 
in an action of waste against a person who 
had commenced the removal of a building 
from the premises, cannot be held liable 

where it is blown down by the wind 1325 

In an action of waste in die removal of a 
building, evidence of its cost is relevant 
to enable the jury to test the worth of opin- 
ions of witnesses as to its value ..1325 

WHARVES. 

A municipality in the exercise of its po- 
nce powers may control the landing of 
boats, by designating the place where they 
shall receive or discharge freight or pas- 
sengers, and charge a reasonable compensa- 
tion titeref or 409 

A city may charge reasonable compensa- 
tion, proportioned to the tonnage of the ves- 
sel, for the use of its wharves, where there 
is ample space elsewhere to land in the 
harbor 408, 409 

A tas imposed upon every boat or vessel 
"which may land or anchor at or in front 
of any landing, wharf, or pier" within the 
city limits, is unconstitutional 412 

There is no lien for wharfage when there 
is a personal agreement between the wharf- 
inger and shipowner as to the rate of 
wharfage , 153 

wiiiiiS. 

On appeal from the sentence of the or- 
phans* court sustaining a will, the circuit 
court of the District of Columbia cannot 
inquire into the validity of any particular 
legacy 127 

A legacy to or for the use or support of 
a minister of the Gospel, as suoh, or to or 
for the use or support of a religious de- 
nomination, is void by the bill of rights of 
Maryland 130 
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Under the statute of Indiana, a will made 
and recorded in any other state, according 
to the laws of such state, is valid to pass 
lands or other properb- in Indiana; and a 
copy duly certified from such record is made 
evidence 522 

In determining the soundness of a testa- 
tor s mind the court will look rather to the 
fact® on which witnesses have formed their 
opinions than to the opinions themselves, 
but will not entirely disregard the opin- 
ions 127 

The influence of the general doctrines of ■ 
the church of which testator was a member 
is not such undue influence as will justify 
the avoidance of his wiU 127 

A devise "in aid of tiie erection of a new 
Catholic church in Georgetown" is void for 
uncertainty 130 

A devise of income, to cease on 'the in- 
solvency or bankruptcy of the devisee, and 
then to go to his wife or children, is valid. . 188 

The cardinal tule of construction is to fol- 
low the testator's intention as collected 
from all the provisions of the will 240 

If the testator uses words having a tech- 
nical meaning, that meaning is presumed to 
be his own, unless a different meaning is 
fairly dedudble from the contest 240 

Under a gift of flie residuum to testatoi^s 
wife "provided that she has no lawful is- 
sue," followed by a gift of all his property 
to her, "hy her freely to be possessed and 
enjoyed," hdd, that the wife took only a 
life estate 998 

Under a devise to A. for life, remainder 
to her son B, and to his children in fee sim- 

Ele, but, in case B. die without children, to 
er son O. and to his children in fee simple, 
held, that B. took a fee tail with remainder 
to C. on an indefinite failure of issue of B. .1213 

Under a devise to S. "and to his male 
heir, * * * and to his heirs and assigns 
forever," and, in ease of the death of S. 
without male heir, to O. in fee, hdd, that 
S. took an estate tail, with remainder to 
O. on indefinite failure of the issue of S. . 859 

As to the efEect of the domicile of testa- 
tor in tiie construction of his will *963 

WITNESS. 

See, also, "Bankruptcy"; "Costs"; "Deposi- 
tion"; "Trial." 

An agent is competent to prove his own 
authority as agent 1084 

A bookkeeper who has given a credit to 
A. instead of B., by mistake, is a competent 
witness to prove tiie mistake without a re- 
lease 1304 

In a libel against a vessel for a forfeiture 
the master under whom the alleged illegal 
act was done is inadmissible as a witness 
for the claimant 509 

Sufficiency of release to make a party 
competent in favor of an executor 673 

Quaere: whether a free colored man is a 
competent witness in a cause between white 
persons 698 

The drawer of an inland bill of exchange 
is not a competent witness; in an action 
against the acceptor, to prove an usurious 
consideration 183 

The wife of a party to an interference in 
the patent office is incompetent to testify in 
his behalf 194 

A party who has read the cross-examina- 
tion of his adversary's witness, in support 
of his case, cannot tiiereafter object to his 
competency 868 

The attorney is only privileged as to in- 
formation derived from his client, as such, 
not that acquired while acting as attorney 
for the client 587 
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A witness cannot lie asked a collateral 
question not relevant to the matter in is- 
sue, barely to test his credibility 581 

In a patent-interference ease, a witness 
who, on direct examination, refers to and 
partly describes a device of his own, cannot 
refuse, on cross-examination, to give a fur- 
ther description, on the ground of exposing 
(lis private affairs 1»* 

The exclusion on cross-examination of a 
luestion intended to affect the witness' 
credibility cannot be sustained on the 
ground that counsel should have so stated 
when the objection was made - 19* 

A witness produced to testify to the credi- 
bility of anotiier may not be asked to 
specify persons .• • • • .1303 

Proper questions to be asked a witness 
called to testify as to the credibility of aQv^„- 
other 130d 

An order to commit a witness for not re<> 
ognizing in a criminal case- to appear and 
testifi', or for a contempt of court, need 
not be in writing and sealed -1104 

A party testifying in his own behalf is 
not entitled to travel and attendance as a 
witness • • • * * • • l°" 

If a witness be summoned in several suits 
brought by the same plaintiS against differ- 
ent defendants, he is entitled to his attend- 
ance and mileage in each case • • .1115 

General rule adopted giving a witness 
summoned in several cases fees and mileage 
IbFED.CAS. — 88 
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for but one case, charged equally among 
aU ." 11-2 

WHITS AJSTD ]SrOTICB OF SUITS. 

A suitor in a federal circuit court in 
Pennsylvania, residing without tlie circuit, 
is privileged from service of a summons. . .116 1 

Service of a cross libel, for damages un- 
der an independent stipulation, upon the 
proctor of the original libelant, who is out 
of the jurisdiction, is ineffectual 20a 

If a person declines to receive from an 
officer a pap^r presented for service, the offi- 
cer may deposit it in any convenient place 
iu the presence of the party, and the serv- 
ice will be good • • • ^-0 

-The words "party to the action," as used 
in Kev. St. Minn. § 47, p. 456, relating to 
service of process, apply only to parties to 
the record • • 9-' 

After service on the right party, the writ, 
return, and bill may be amended by correct- 
ing^ an error in defendant's corporate name. 

The recitals of service in certificates of 
service of a summons and complaint read: 

"A true of this writ attached to a 

certified copy of complaint," and "A true 
of the complaint attached to a true 
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copy of the summons." Beld that the omis- 
sion in one was supplied by the statement 
in the other 420 
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